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mmdtn  t  ZmMm.  SALES.  Of  TcHte. 

IaIm  oa  Crtdit.  —  Where  the  sale  was  on  credit,  the  action  can- 
not be  maintained  until  the  expiration  of  the  time  for  which  the 
credit  was  extended,^  unless  the  credit  was  obtained  by  frauds  in 
which  case  an  action  will  lie  immediately  for  the  price.' 

If  a  Vot«  or  Otker  Baovrity  for  tho  Prloo  Ii  to  Bo  Oivon  at  once,  payable 
at  a  future  day,  the  vendor  may  maintain  an  action  for  a  default 
in  giving  the  note  or  security,'  unless  it  appears  that  he  has 

Where  a  vendor  has  actually  laken  Vermont,  —  Scott  v,    Montague,   i6 

aU  the  steps  necessary  to  vest  the  title  Vt.  164. 

to  the  goods  sold  in  the  vendee,  he  may  9.  Credit  Obtained  by  Fraad.  —  Dietz 

sue  for  goods  sold  and  delivered  and  v.   Sutcliffe,   80  Ky.  650;    Hervey   v, 

recover  the  contract  price.     Ganson  v.  Harvey,  15  Me.  357;  Manufacturers*, 

Madigan,   13  Wis.  67.     See  Sevvell  v.  etc.,  Bank  v»  Gore,  15  Mass.  79,  8  Am. 

Eaton,  6  Wis.  490  and  cases  cited.  Dec.  83:  Roth  v.  Palmer,  27  Barb.  (N. 

Whoa  Sight  af  Aetion  Aoomas.  —  The  Y.)  654;  Willson  v,  Foree,  6  Johns.  (N. 

vendor's  right  of   action  is  complete  Y.)  no,  s  A.m.  Dec.   195;    Kayser  v. 

upon  the  sale  and  tender  or  delivery  of  Sichel,  34  Barb.  (N.  Y.)  84;  Eppens  v. 

ihe  goods.     Brewington  v,  Mesker,  51  McGrath.  (N.  Y.  City  Ct.  Gen.  T.)  3  N. 

Mo.  App.  348;  Ozark  Lumber  Co.  v,-  Y.  Supp.  213;  Jaffray  r.  Wolf,  4  Okla. 

Chicago  Lumber  Co.,  51  Mo.  App.  555.  303;  Barrett  v.  Koella,  5   Biss.  (U.  S.) 

The  vendor  is  not  bound  to  show  an  40.     See  also  Pope  v.  Nance,  i  Stew, 

acceptance  by  the  vendee.     Brewing-  (Ala.)  354. 

ton  V.  Mesker,  51  Mo.  App.  348 ;  Ozark  Breach  of  Condition  in  Salo  —  Aisiuapsit 

Lumber  Co.  v.  Chicago  Lumber  Co.,  on  Trover, —  If  goods  are  sold  upon  a 

5t  Mo.  App.  555.  condition,  and  the  vendee  fails  to  per- 

To  maintain  an  action  for  goods  bar-  form  it,  but  retains  the  goods  and  con- 
gained  and  sold,  the  property  in  the  verts  them  to  his  own  use,  the  vendor, 
goods  must  have  passed  to  the  vendee  if  he  rescinds  the  sale,  cannot  waive 
though  they  are  not  delivered,  and  the  the  tort  and  recover  the  value  of  the 
vendee  must  be  in  a  position  to  recover  goods  in  assumpsit,  but  his  proper 
the  goods  in  trover  should  any  one  take  remedy  is  in  trover.  Allen  v.  Ford,  19 
them  away,  or  to  sustain  the  loss  if  the  Pick.  (Mass.)  217. 
goods  should  be  stolen  or  destroyed  by  8.  Failure  to  Givo  Agreed  Bocnrity  — 
fire.  The  measure  of  damages  in  an  Illinois,  —  Manton  v.  Gammon,  7  111. 
action  for  goods  bargained  and  sold  Is  App.  201. 

the  contract  price  for  the  goods.    Gor-  Indiana,  —  Hays  v.  Weatherman,  14 

don  V,  Norris,  49  N.  H.  376.  Ind.  341. 

1,  Maryland,  —  Dellone  r.  Hull,  47  Iowa,  —  McCormtck     v.    Basal,    46 

Md.  112;  Appleman  v,  Michael,  43  Md.  Iowa  235. 

S69.  iffiMn/jtf/lif.  —  Barron    v,    Mullin,  21 

Massachusetts, — Wilder     v.     Colby,  Minn.  374. 

134  Mass.  377.  Mississippi,  —  Crawford  v,  Avery,  35 

Michigan.  —  Galloway  v.  Holmes,  i  Miss.  205. 

Dougl.  (Mich.)  330.  ilfiwirri.  ~  Campbell  v.  BuUer,  32 

Mississippi,  —  Crawford  v,  Avery,  35  Mo.  App.  646. 

Miss.  205.  New    York.  —  Hanna    v.    Mills,    21 

New  I/ampskire,  — Dodge  v.  Water-  Wend.  (N.   Y.)  90.  34  Am.  Dec.  216; 

man,  36  N.  H.  186.  Yale  v,  Coddington,  21  Wend.  (N.  Y.) 

New  y&rh,^SiVLn  9,  Fischer,  19  N.  175;    Smith   v.   Milliken,  7  Lans.  (N. 

Y.   App,    Div.    198;    Keller  v,    Stras-  Y.)  336. 

burger,  23  Hun  (N.  Y.)  625  ajfirmedgo  Ohio,  —  Stephenson  v.  Repp,  47  Ohio 

N.   Y.   379;    Yale    v,   Coddington,   21  St.  551. 

Wend.  (N.  Y.)  175;  Hanna  v.  Mills,  21  C?r<gv«.  —  Wheeler    v.    Harrah,     14 

Wend.  (N.  Y.)  90.  Oregon  325. 

Pennsyhfania, — Girard  v,   Taggart,  Pennsylvania,  —  Rinehart  v.  Olwine, 

5  S.  &  R«  (Pa.)  19,  9  Am.   Dec.  327;  5  W.  &  S.  (Pa.)  157;  Girard  v.  Taggart. 

Rinehart  v,  Olwlne,  5  W.  &  S.  (Pa.)  157.  5  S.  &  R.  (Pa.)  19. 9  Am.  Dec.  333. 

Tenmtsee,  —  Brady  9,   Isler,   9   Lea  Vermont,  —  Rice  v,  Andrews.  32  Vl. 

(TcQn.)  356.  691;  Hale  v,  Jones,  48  Vt.  227;  Foster 
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waived  the  stipulation  for  a  note.^ 

8a1m  for  OMh.  —  Where  goods  are  sold  for  cash  on  delivery,  upon 
default  in  payment  the  vendor  may  affirm  the  sale  and  sue  for 
the  price,  or  he  may  revoke  the  sale  and  sue  in  replevin  for  the 
recovery  of  the  specific  article  sold,*  but  he  must  elect  to  do  one 
or  the  other;  he  cannot  do  both.' 

(2)  Fraud,  —  Where  a  sale  has  been  induced  by  fraud  on  the 
part  of  the  vendee,  the  vendor  may  at  his  election  waive  the 
fraud,  affirm  the  sale,  and  sue  for  the  price,"^  or  he  may  rescind 
the  sale  *  and  maintain  replevin  for  the  goods*  or  trover  for  their 

V.  Adams,  60  Vt.  392,  6  Am.  St.  Rep.  following  Graham  v,  Negus,  55   Hun 

120.  (N.  Y.)  440. 

England,  —  Mussen  v.  Price,  4  East  Trover  or  Assumptit.  —  Where  goods 

147;  Dutton  V.  Solomonson,  3  B.  &  P.  are  contracted  for  at  a  stipulated  price. 

582.  to  be  paid  on  deUvery,  and  the  agent  of 

Where  goods  are  sold  upon  credit,  the  vendor  delivers  the  goods  without 

the  purchaser  agreeing  to  execute  notes  requiring   payment,  the   vendor  may 

payable  at  a  future  day  for  the  pur-  bring  trover  or  assumpsit;  and,  in  the 

chase  price,   his  refusal  to  do  so  en-  latter  case,  the  stipulated  price  regu- 

titles  the  seller  to  maintain  an  action  latestheamountof  the  recovery.  King- 

for  the   refusal,  and   the   measure  of  man  v.  Hotaling,  25  Wend.  (K.  Y.)  423. 

damages  is  the  full  price  of  the  goods.  8.  Morris  v.  Rex  ford,  18  N.  Y.  552. 

Carnahan  v.  Hughes,  108  Ind.  225.  Attaohment  as  Waiver  of  BepleYln.-<- 

Where  the  buyer  has  an  option  to  pay  The   fact   that  a   vendor  of   personal 

in  thirty  days,  three  per  cent,  off,  or  to  property   brings   an    attachment    suit 

give  a  four  months' note,  and  he  omits  against  the   vendee,    which    he  after- 

to  pay  within  thirty  days  and  does  not  wards  dismisses  on  the  advice  of  his 

give  his  note,  the  bill,  at  the  option  of  attorneys,   does   not  estop   him    from 

the  seller,  becomes  immediately  due.  bringing  replevin  lo  recover  the  goods 

Matthews  v,  McGrath,  (N.  Y.  City  Ct.  sold,    in   the   absence   of    intervening 

Gqu.  T.)  19  N.  Y.  St.  Rep.  45.  rights  or  injury  or  change  of  position 

PriM  Payable  in  Installments.  —  Where  by  reason  of  the  attachment.    Johnson- 

a  contract  of  sale  stipulates  for  pay-  Brinkman  Commission  Co.  t/.  Missouri 

ment  by  installments,  to  be  secured  Pac.  R.  Co.,  126  Mo.  344. 

by  promissory  notes,  which  notes  the  4.  Dietz    v.    Sutcliffe,   80  Ky.    650; 

buyer  after  delivery  of  the  goods  re-  Weed  v.  Page,  7  Wis.  503. 

fuses  togive,  the  seller  may  either  treat  5.  Weed  v.  Page,  7  Wis.  503;  Whea- 

the  contract  as   broken,  and  sue   for  ton  v.  Baker,  14  Barb.  (N.  Y.)  594,  in 

damages,' or  regard  it  as  subsisting,  both  of  which  cases  it  was  held  that  the 

and  sue  for  each  installment  as  it  falls  sale  must  be  rescinded  or  affirmed  as  a 

due.     Clarke  v.  Dill,  (Pa.  1887)  11  Atl.  whole. 

Rep.  82  6.  Beplevin — California,  —  Amer  v, 

1.  Dodge  V.  Waterman,  36  N.  H.  186;  Hightower,  70  Cal.  440. 

Scott  V.  Montague,  16  Vt.  164.  Kentucky,  —  Gibson  v.  Moore,  7   B. 

%,   Johnson-Brinkman    Commission  Mon.  (Ky.)  94;  Lane  v.  Robinson,  18 

Co.  V.  Missouri  Pac.  R.  Co.,  52  Mo.  A  pp.  B.  Mon.  (Ky.)  630;  Crozier  v.  Cromie, 

407,  reversed  Jx^QVk.  another  point  in  126  14  Ky.  L.  Rep.  858;  Brown  v.  Popham, 

I^'lo.  344;    Morris  v.  Rexford,  18  N.  Y.  15  Ky.  L.  Rep.  543;  Longdate  Iron  Co. 

552.  V,  Swift's  Iron,  etc.,  Works,  91  Ky.  191; 

VoteOivemfor  Prioe.  —  An  action  may  Dietz  v,  Sutcliffe,  80  Ky.  650. 

be  maintained  to  recover  the  purchase  Massachusetts,  —  Thayer  v.  Turner,  8 

price,  where  the  goods  were  sold  with-  Met.  (Mass.)  550. 

out  credit,  although  notes  have  been  Missouri,  —  Burnham  v.  Ellmore,  66 

subsequently  given,  when  there  is  no  Mo.  App.  617. 

a^eement  to  extend  the  time,  and  the  New    York.  —  Cary  v.    Hotaiting,    i 

notes  are  produced  and  offered  to  be  Hill  (K.  Y.)    311,   37  Am.    Dec.   323; 

surrendered.     Fuller  v,  Negus,  (Supm.  Van  Kleek  v.  Leroy,  (Ct.  App.)  4  Abb. 

Ct.  Gen.  T.)  29  N.  Y.  St.   Rep.   192,  Pr.   N.    S.   (N.   Y.)    433;    Olmsted    v, 
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value,*  and  it  has  even  been  held  that  trespass  would  lie,  upon 
the  theory  that  the  property  does  not  pass  in  the  absence  of  a 
ratification,  and  the  consent,  being  induced  by  fraud,  is  not  a 
real  consent ;  *  but  this  may  well  be  doubted,'  as  it  is  the  better 
view  that  fraud  renders  the  sale  merely  voidable  and  not  abso- 
lutely void.* 

AlternatiTe  and  Inoonsistent  Bemedies.  —  The  right  of  a  defrauded 
vendor  to  affirm  the  contract  and  sue  for  the  price,  or  to  rescind 
the  contract  and  maintain  trespass,  trover,  or  replevin,  implies 
two  alternative  and  inconsistent  rights,  and  an  election  to  pursue 
either  course  with  full  knowledge  of  the  facts  is  generally  held  to 
preclude  the  subsequent  adoption  of  the  other  course.* 

Hotailinf^,  i  Hill  (N.  Y.)  317;  Wheaton  will  not  imply  a  contract  where  there 

V.   Baker,   14  Barb.  (N.   Y.)  597;  Mc-  is  an  express  one,  even  where  the  ex- 

Knigbl  V,  Morgan,  2  Barb.  (N.  Y.)  173;  press  contract  is  tainted  with  fraud. 

Scott  V.  Simmons,  (C.  PI.  Spec.  T.)  34  2.  Trespass.  —  Amerw.  Hightower,  70 

How.    Pr.   (N.   Y.)    67;     Goulding    v,  Cal.  440;  Gary  v.  Hotailing,  i  Hill  (N. 

Davidson,  26  N.  Y.  606;  Dows  v.  Per-  Y.)  311,  37  Am.  Dec.  323;  Olmsted  v, 

rin,  16  N.  Y.  333;  Van  Neste  v.  Cono-  Hotailing,  i  Hill (N.  Y.)  317;  McKnight 

ver,    20  Barb.   (N.   Y.)   548;    Roth   v.  v.  Morgan,  2  Barb.  (N.  Y.)  173;  Dows 

Palmer,  27  Barb.  (N.  Y.).652;  Hunter  v,    Perrin,    16   N.  Y.  333;    Hunter  v. 

V.    Hudson   River   Iron,  etc.,    Co.,  20  Hudson  River  Iron,  etc.,  Co.,  20  Barb. 

Barb.  (N.  Y.)  501.  (N.  Y.)  501. 

Wisconsin. — Singer  v.  Schilling,  74  8.  See  M'Carty  v.  Vickery,  12  Johns. 

Wis.  369.  (N.  Y.)  348. 

1.  Trover.  —  Butler  v,  Collins,  12  Cal.  4.  For  a  full  discussion  of  this  ques- 

457:  Amer  v,  Hightower,  70  Cal.  444;  tion  see  title  Sales  in  the  Am.  and  Eng. 

Dietz  V,  Sutcliflfe,  8oKy.  650;  Thurston  Encyc.  of  Law. 

V.   Blanchard,  22  Pick.  (Mass.)  18,  33  5.  Connecticut,  —  Bulkley  v,  Morgan, 

Am.  Dec.  700;  Hunter  v.  Hudson  River  46  Conn.  393;  Crompton  v.  Beach,  62 

Iron,  etc.,  Co.,  20  Barb.  (N.  Y.)  501;  Conn.  25. 

Roth  V.  Palmer,  27  Barb.  (N.  Y.)  652;  New     Jersey,  —  Stoutenburgh      v, 

Goulding  v.  Davidson,  26  N.  Y.  606;  Konkle,  15  N.  J.  Eq.  33. 

Ladd  V,  Moore,  3  Sandf.  (N.  Y.)  591;  New  York,  —  Morris  v.  Rexford,  18 

Scott  V.  Simmons,  (C.  PI.  Spec.  T.)  34  N.  Y.  552;  Beloit  Bank  v.  Beale,  34  N. 

How.  Pr.(N.  Y.)67;  McKnight  v.  Mor-  Y.  473;  Bach  v.  Tuch,(Supm.  Ct.  Gen. 

gan,   2   Barb.   (N.   Y.)   173;     Gary    v.  T.)  7  N.  Y.  Supp.  611;  Rochester  Dis- 

Hoiailing,  i   Hill  (N.  Y.)  311,  37  Am.  tilling  Co.  v.   Devendorf,  72  Hun  (N. 

Dec.  323;  Baird  v,  Howard,   51  Ohio  Y.)  428;  Grossman  v.  Universal  Rub- 

St.  57.  ber  Co.,   127  N.  Y.  34;  Thompson  v. 

Waiver  of  Tort  and  Suit  in  Assumpsit.  Fuller,  62  Hun  (N.  Y.)  618,  16  N.  Y. 

—  In  Roth  V,  Palmer,  27  Barb.  (N.  Y.)  Sapp.  486. 

652,  it  was  held  that  where  the  vendor  Pennsylvania,  —  Boyd  v.  Shiffer,  "156 

repudiates  a  contract  of  sale  of  goods  Pa.  St.  100. 

for  fraud,  he  has  his  election  between  Texas,  —  Krause    v.   Marx,    5   Tex. 

contract  and  tort  as  to  his  form  of  ac-  Civ.  App.  397;  Heinze  v.  Marx,  4  Tex. 

tion;  he  may  waive  the  tort  and  sue  in  Civ.  App.  599;  Manhattan  Cloak,  etc., 

assumpsit  for  goods  sold  and   deliv-  Go.  v.  Marx,  (Tex.  Civ.  App.  1893)  23 

ered,  and  allow  the  rest  of  the  trans-  S.  W.  Rep.  707. 

action  to  come  out  of  the  evidence,  and  Wisconsin,  —  Lee    v.    Burnham,   82 

such  waiver  of  tort  does  not  ratify  the  Wis.  209. 

previous  contract.     Singer  v.  Schilling,  United  States.  —  Van  Winkle  v,  Gro- 

74  Wis.  369,  is  to  the  same  effect.     But  well,  146  U.  S.  42. 

in  Allen  v.  Ford,  19  Pick.  (Mass.)  217,  But  see  Johnson-Brinkman  Commis- 

it  was  held  that  a  vendor  who  rescinds  sion  Co.  v.  Central  Bank,  116  Mo.  558; 

the   sale   cannot   maintain    assumpsit  Bonaparte  v,  Ciageit,  78  Md.  87. 

against  the  vendee,  but  his  proper  rem-  Generally  as  to  ratification  of  con- 

edy  is  trover,  for  the  reason  that  the  law  tracts  voidable  because  of  fraud,  see 
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8.  Of  Vendee  —  a.    Before    Obtaining    Possession  —  (i) 

Where  Title  Has  Not  Passed —  Action  for  DunagoB.  —  Where  the  title 
to  the  goods  bargained  for  has  not  passed  to  the  vendee,  his 
remedy  for  nondelivery,  or  delay  in  delivery,  is  a  personal  action 
for  damages  for  breach  of  contract  against  the  vendor.* 

Bpedfio  Porforauuioe.  —  A  bill  for  specific  performance  will  generally 
not  lie,  for  the  reason  that  an  action  for  damages  is  deemed  an 
adequate  remedy,*  but  specific  performance  has  been  decreed 
where  the  subject-matter  of  the  sale  possessed  a  peculiar  interest 
or  value,  as  in  the  case  of  an  heirloom  or  object  of  vertu,^  or  a 
slave,*  or  a  patent  right.* 

(2)  W/iere  Title  Has  Passed.  —  Where  the  contract  of  sale  is 
executed  and  the  property  in  the  goods  has  passed  to  the  vendee, 
in  case  of  a  failure  to  deliver,  the  latter  may  maintain  an  action 
for  damages  for  breach  of  contract,*  or  trover  as  for  a  conver- 
sion,'' or  replevin.®  If  the  price  has  been  paid  in  advance,  upon 
nondelivery  the  vendee  may  elect  to  rescind  the  contract  and 
sue  to  recover  the  money  paid.* 

b.  After  Obtaining  Possession.  —  After  the  vendee  has 

title  Fraud  and  Deceit,  in  the  Am.  and  74  Wis.  591;  Stay  ton  v.  Riddle,  114  Pa. 

En£^.  Encyc.  of  Law.  St.  464.     See  also  Pusey  v,  Pusey,  i 

BojiloTin  and  Aotiion  lor  Damages  Hot  White  &  T.  Lead.  Cas.  961.    See  gen- 

Inoonalstant.  —  An  action  for  damages  erally  article  Specific  Performance. 
for  obtaining  goods  through  false  pre-        3.  Falcke  v.  Gray,  4  Drew.  651,  5  Jur. 

tenses  is  in  disa£Brmance  of  the  sale,  N.  S.  645. 

and  not  inconsistent  with  a  replevin        4.  Williams  v.   Howard,   3   Murph. 

action  previously  brought  by  the  seller  (N.  Car.)  74;  Sarter  v.  Gordon,  2  Hill 

to  recover  the  goods.     Welch  v,  Selig-  Eq.  (S.  Car.)  121 ;  Young  v.   Burton, 

man,  72  Hun  (N.  Y.)  138.  McMuU.  Eq.  (S.  Car.)  255. 

Replevin  by  a  vendor,  in  which  only        5.  Corbin  v,  Tracy,   34  Conn.   325 ; 

a  portion  of  the  goods  are  recovered,  is  Satterthwait  v,   Marshall,  4  Del.  Ch. 

no  bar  to  an  action  for  damages  to  the  337;  Todd  v.  Taft,  7  Allen  (Mass.)  371; 

extent  of  the  balance  on  the  ground  of  Binney  r.  Annan,  107  Mass.  94,  9  Am. 

false  representations  by  the  vendee  in  Rep.    10;    Adams    r.    Messinger,   147 

obtaining  the  goods.     Rochester  Distil-  Mass.  185,  9  Am.  St.  Rep.  679;  Clark 

ling  Co.  V.  Devendorf,  72  Hun  (N.  Y.)  v,  Flint,  22  Pick.  (Mass.)  231,  33  Am. 

622.  Dec.   733;    Leach   v.   Fobes,    11   Gray 

1.  See  infra,  VII.  Vendei s  Action  for  (Mass.)  506,  71  Am.  Dec.  732. 
Nondelivery,  6.  Harvey  r.  Myer,  9  Ind.  391. 

Hoafure  of  Bamagoi.  —  See  Am.  and        7.  Browning  r.   Hamilton,  42  Ala. 

Eng.  Encyc.  of   Law,  title  Sales ^  also  484;     Kennedy  v.   Whitwell,   4    Pick, 

title  Damages^  vol.  5,  p.  700.  (Mass.)    466;    Bing.   Sales    (6th   ed.). 

An  Action  for  PossMdon  cannot  be  §886;  Story  on  Sales  (4th  ed.),  §  413. 
maintained  where  the  sale  is  still  ex-        Sale  for  Cash.  —  On  a  sale  of  chattels 

ecutory;    the  remedy  is  an  action  for  for  cash,  the  buyer  cannot  maintain 

the  damages   for  breach  of  contract,  trover  for  the  goods,  before  delivery, 

Boutcll  V,  Warne,  62  Mo.  350.  without  payment.     Conway  v.  Bush,  4 

TroYor   for   Convenlon    will    not    lie  Barb.  (N.  Y.)  564;  Keeler  v,  Schmertz, 

where  title  has  not  passed.     Browning  46  Pa.  St.  135. 
V.  Hamilton,  42  Ala.  484.  8.  Brewster  v.  Baxter,  2  Wash.  Ter. 

%.  McLaughlin  v.  Piatti.  27  Cal.  461;  135;  Abraham  v.  Karger,  100  Wis.  387. 
Tborndlke    r.    Locke,   98  Mass.   340;        9.  Harvey  v.  Myer,  9lnd.  391. 
Jones  V.  Newhall,   115  Mass.  244,  15        If  Several  Chattels  Are  Sold  Together 

Am.  Rep.  97;  Somerby  v,  Buntin,  118  for  a  gross  sum,  and  the  vendor  refuses 

Mass.  279, 19  Am.  Rep.  459;  Barton  v.  to  deliver  some  of  them,  assumpsit  will 

0c  Wolf,  X08  111.  X95;  Avery  v.  Ryan,  not  lie  for  the  vendee  to  recover  back 
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taken  possession  of  the  goods  under  the  contract,  if  there  has 
been  fraud  or  breach  of  warranty,  the  vendee  may  retain  the 
goods  and  sue  upon  the  contract  for  damages  for  breach  of  war* 
ranty,^  or  bring  trespass  on  the  case  for  the  fraud  and  deceit,'  or 
he  may  reject  or  return  the  goods  and  sue  to  recover  the  consid- 
eration paid.^  If  the  price  has  not  been  paid  the  vendee  may 
defeat  an  action  therefor  by  tendering  a  return  of  the  goods  and 
pleading  the  fraud  or  breach  of  warranty  as  a  defense,"^  or  he 
may  recover  compensation  by  way  of  recoupment  or  counter- 
claim.* 
n.  AcTiov  FOE  Price  —  1.  Parties  —  a.  Plaintiffs  —  hoUw  «f 

L0gal  Intaratt.  —  The  right  of  action  at  law  to  recover  the  price  of 
property  sold  is  in  the  person  having  the  legal  interest  in  the 
property.* 

any  part  of  (he  purchase  money  paid,  Hubby  v,  Stokes,  22  Tex.  217;  Vail  v. 

if  he  retains  such  as  were  delivered.  Strong,  10  Vt.  457.     See  in/ra^  VIII.  i. 

Miner  v.  Bradley,  22  Pick.  (Mass.)  457.  Form  of  Action, 

1.  Alabama,  —  Milton  v,  Rowland,  11  3.  Getty  v,  Rountree,  2  Chand.  (Wis.) 
Ala.  732;  Cozzins  v,  W^hitaker,  3  Stew.  28,  2  Pin.  (Wis.)  379.  See  also  Garland 
&  P.  (Ala.)  322.  r.  Spencer,  46  Me.  528. 

Arkansas,  —  Plant  v,  Condi r,  22  Ark.  AlternatiTe  Bemediat.  —  The  action  to 

454.  recover  the  consideration  paid  and  the 

Illinois,  —  Mears  v,  Nichols,  41  III.  action    for    breach   of    warranty    are 

207.  alternative  remedies.      Park  r.  Rlch- 

Kentucky.  — Carter  v,  Stennet,  10  B.  ardson,  etc.,  Co.,  81  Wis.  399. 

Mon.  (Ky.)  250;  Cook  v.  Gray,  2  Bush  4.  Getty  v.  Rountree,  2  Chand.  (Wis.) 

(Ky.)  121.  2'8.  2  Pin.  (Wis.)  379. 

Maine,  —  Garland  v,  Spencer,  46  Me.  Where  a  sale  of  personal  property  is 

528.  absolute,  and  there  is  no  fraud,  the 

if/ijj<7«ri.  —  Thompson  v.  Botts,  8  vendee  cannot  com  pel  the  vendor  to  re- 
Mo.  710;  Ross  V,  Barker.  30  Mo.  385.  ceive  back  the  article  if  It  prov<*s  de- 

New  York,  —  Boorman  v,  Jenkins,  12  ficient  in  quality;  but  he  must  resort  to 

Wend.  (N.  Y.)  566;  Waring  v.  Mason,  his  action  upon  the  warranty,  if  there 

18  Wend.  (N.  Y.)  425.  was  one.     West  v.  Cutting,  19  Vt.  536; 

Pennsylvania,  —  Borrekins  v,  Bevan,  Crabtree  v,  Kile,  21  III.  180. 

3  Rawle  (Pa.)  23.  6.  Getty  v,  Rountree,  2  Chand.  (Wis.) 

South  Carolina.  —  Parker  v,  Pringle,  28,  2  Pin.  (Wis.)  379;  Fisk  v.  Tank,  12 

2  Strobh.  L.  (S,  Car.)  242.  Wis.  276;    Bonnell  v.  Jacobs,  36  Wis. 

Vermont. — Vail   v.   Strong,    lo   Vt.  59:    Morehouse  v.  Comstock,  42  Wis. 

457;  Houghton  V.  Carpenter,  40  Vt.  588.  626.     See  also  generally  article  Set- 

Virginia,  —  Eastern  Ice  Co.  v.  King,  off.  Counterclaim,  and  Recoupment. 

86  Va.  97.  6.  Heald  v.  Warren,  22  Vt.  4c»9. 

Wisconsin,  —  Park     v,    Richardson,  Who  Has  L^gal  Interest  —  lUnitration. 

etc.,  Co.,  81  Wis.  399;  Terry  v.  Allis,  — Where  the  plaintiff  furnished  money 

16    Wis.   478;    Getty   v.    Rountree,   2  to  be  expended  by  one  S.  in  the  pur- 

Chand.  (Wis.)  28,  2    Pin.   (Wis.)  379;  chase  of  flour,  and  S.  was  to  repay  the 

Fisk  V.  Tank,  12  Wis.  276:  Bonnell  f.  money  with  interest,  and  to  allow  the 

Jacobs,  36  Wis.  59;  Morehouse  v.  Com-  plaintiff  a  barrel  of  flour  for  every  one 

stock,  42  Wis.  626.  hundred   barrels  purchased;    and   the 

See  also  t;f/ra,  VIII.  Warranties  and  flour  was  purchased  and  invoiced  in 

False  Representations,  the  name  of  the  plaintiff,  and  was  to 

Xeafore  of  Damages. —  See  Am.  and  remain  his  until  sold  and  paid  for;  the 

Eng.  Encyc.  of  Law,  title    Salcs^  also  right  of  action  to  recover  the  price  of 

generally  title  Dama^qes^  vol.  5,  p.  700.  the  flour  when  sold  was  in  the  plaintiff 

2.  Garland  v.  Spencer,  46  Me.  528;  and  not  in  S.,  because  the  plaintiff  had 
True  V.  Sanborn,  27  N.  H.  383;  Setzar  the  legal  interest  in  the  property,  and  S. 
V,  Wilson,  4  Ired.  L.  (N.  Car.)  501;  only  an  equitable  interest.  Heald  v. 
Cornelius  v,   Molloy,   7   Pa.   St.   293;  Warren,  22  Vt.  409. 
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AMignor  of  PnnbaM  Monaj  Vote.  —  No  action  can  be  maintained  on 
an  original  contract  for  goods  sold  and  delivered  by  a  person 
who  has  received  a  note  as  a  conditional  payment,  and  has  passed 
away  that  note.* 

An  Bzocntor  or  Admiiilstntor  may  sue  to  recover  the  price  of  prop- 
erty sold  by  him  in  either  his  representative  or  his  individual 
capacity.'  But  an  administrator  de  bonis  non  cannot  sue  to 
recover  the  price  of  goods  sold  by  his  predecessor  in  the  admin- 
istration.* 

b.  Defendants.  —  tim  Ponon  who  Givoo  tho  ordor  and  is  alone 
known  to  the  plaintiff  is  primarily  liable  and  ma}'  be  sued  alone.  ^ 

FonoB  to  Whom  Credit  Extended.  —  Where  goods  are  furnished  to 
one  person  upon  the  sole  credit  and  responsibility  of  another,  the 
latter  and  not  the  former  is  the  proper  party  defendant  in  an 
action  to  recover  the  price.* 

Friadpel  or  Agent.  — «  If  a  person  sells  goods  supposing  at  the  time 
of  the  contract  that  he  is  dealing  with  the  principal,  but  after* 
wards  discovers  that  the  other  party  is  simply  an  agent  for  a 
third  person,  he  may  recover  from  the  real  principal.^    In  such  a 

The   Frlneipel   and   Vet    tho   Broker  where  he  describes  himself  executor, 

through    whom    the    sale    was  made  etc.    Gilbert  v.  Hard  wick,  ix  Ga.  599. 

should  be  made  plaintiff  in  an  action  8.  Gilbert  r.  Hard  wick,  11  Ga.  S99* 

for  the  price.     Fawkes  v.  Lamb,  8  Jur.  4.  Thayer  v.  Gallup,    13  Wis.   539; 

N.  S.  385.  Shaw  V.  Hislop,  4  Dowl.  &  R.  241,  16 

flereral  Owners.  —  A  sale  of  chattels  E.  C.  L.  198,  wherein  it  was  said  that 

byoneof  several  joint  owners,  for  their  where  goods  were  ordered  by  one  of 

common    benefit,   if    ratified    by    the  two  churchwardens  for  the  use  of  the 

others  becomes  the  act  of  all,  and  they  chapel,   the  warden  giving  the  order 

may  jointly  sue  for  the  price.     Put-  might  be  sued  separately  without  join- 

nam  v.  Wise,  i  Hill  (N.  Y.)  234.  Ing  his  brother  officer. 

Where  part  of  the  goods  sold  were  5.  Bailey  v.    Hicks,    16    Tex.    asa; 

the  sole  property  of  the  plaintiff,  and  Fuller  v.  Miller,  57  Me.  168;  Thayer  v, 

the  remaining  part  were  the  sole  prop-  Gallup,  13  Wis.  539. 

erty  of  a  third  person,  and  the  plaintiff  Who  If  Fnrohaser.  —  Where  goods  are 

had  authority  to  sell  such  froods  of  the  delivered  to  one  person  upon  the  order 

third    person,   the    plaintiff  may  sue  of  another,  the  person  who  gives  the 

alone  for  the  price  of  all  the  goods  sold,  order  and  not  the  one  who  receives  the 

Harris  v.  Johnston,  3  Cranch  (U.  S.)  goods  is  the  purchaser,  and  therefore 

3x1.  the  proper  party  to  be  made  a  defend- 

1.  Harris  v.  Johnston,  3  Cranch  (U.  ant.     Thayer  v.  Gallup,  13  Wis.  539. 

S.)  311, //'r  Marshall,  C.  J.     See  also  Head    of   Family.  —  The    vendor  oi 

Looney  V.  District  of  Columbia,  113  U.  groceries  for  the   general  use  of  the 

S.  261.  family  may  recover  against  the  head  of 

9.  Gilbert  v.  Hard  wick,  ii  Ga.  599.  it,  though  sold  on  the  credit  of  the  lat- 

A  flale  of  Property  by  an  Bzeeutor  is,  ter's  wife  under  the  belief  that  she  was 

^ro   tanio^  an  administration,  and  he  carrying  on  a  boarding-house,  that  not 

becomes  chargeable,  and  may  sue  for  being  the  fact,  and  the  wife  having  no 

the  purchase  money  in  his  personal  separate  estate.     Mott  v,  Grunhut,   8 

character,  or  in  his  representative  char-  Daly  (N.  Y.)  544. 

acteras  executor;  and  when  the  action  6.  Bacon  v.  Sondley,  3  Strobh.  L.  (S. 

is  in  the  latter  form,  the  descriptive  Car.)  543;  Mott  v.  Grunhut,  8  Daly  (N. 

allegations  are  matters  of  substance,  Y.)  544.      See  also  generally    article 

and  it  cannot  be  converted  into  an  ac-  Principal  and  Agent,  vol.  16,  p.  888. 

tion  in  his  individual  right  by  striking  A  Wife  If  Deemed  to  Be  Aeting  ai  the 

them  out  as  descripHo  persona,    AliUr  Agent  of  Her  Hoibaad  where  they  art 
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case  the  plaintiff  has  an  election  to  sue  either  the  agent  or  the 
undisclosed  principal.* 

The  Anignee  of  a  Contract  of  Bale  is  not  liable  for  the  price.' 

A  Lnnatio  or  an  Infknt  may  be  sued  personally  for  necessaries  fur- 
nished him  suitable  to  his  estate  and  condition  in  life.' 

Pnrdiaier  of  Property  WrongfliUy  Sold.  —  If  one  assumes  to  sell  the 
property  of  another,  and  takes  in  payment  a  note  running  to  him- 
self, the  owner  of  the  property  cannot  sustain  an  action  against 
the  purchaser  for  goods  sold  and  delivered."* 

Joinder  of  Defendantf.  —  Several  defendants  cannot  be  sued  jointly 
in  assumpsit  for  goods  sold  and  delivered,  unless  the  plaintiff  can 
show  a  joint  promise  by  all  such  defendants.*  Partners  may  be 
sued  jointly  upon  the  common  counts,  after  dissolution,  for  goods 
sold  to  the  firm  before  dissolution.* 

2.  Dedaration  or  Complaint  —  a.  Common  Counts  —  (i)  In 
General — Ezeonted  Contraot.  —  Where  the  contract  of  sale  is  com- 
pletely executed,  so  that  nothing  remains  to  be  done  but  to  pay 
over  the  money,  the  agreed  price  may  be  recovered  under  the 
common  counts  in  assumpsit,^  or  the  plaintiff  at  his  option  may 

lining  together,  and  if  she  orders  gro-  purchaser,  if  the  plaintiff  waives  the 
ceries  for  the  general  use  of  the  family,  tort,  and  rau'fies  the  contract,  he  must 
although  she  may  contract  wholly  in  ratify  it  as  the  agent  has  made  it. 
her  own  name,  and  the  credit  is  given  Otherwise,  he  can  only  sue  for  the 
exclusi\rely  to  her  under  the  impres-  property  itself,  or  in  tort,  for  damages 
sion  that  she  is  carrying  on  a  boarding-  for  the  unlawful  conversion.  He  can- 
house,  the  tradesmen  upon  ascertaining  not  ratify  a  part  of  the  contract  made 
that  this  is  not  the  fact,  that  the  hus*  on  his  behalf,  and  repudiate  the  rest." 
band  is  in  reality  the  principal,  and  that  Money  Had  and  SeceiTod.  —  Where  an 
the  house  for  which  the  groceries  were  agent  to  whom  goods  have  been  en- 
supplied  was  carried  on  by  him,  may  trusted  for  a  special  purpose  sells  them 
resort  to  him  as  principal.  Mott  v.  wrongfully  and  receives  the  money, 
Grunhut,  8  Daly  (N.  Y.)  544.  the  owner  cannot  maintain  an  action 

1.  Bacon  v.  Sondley,  3  Strobh.  L.  (S.  of  contract  against  the  purchaser  for 

Car.)  542.     See  also  article  Principal  goods  sold  and  delivered,  but  he  can 

AND  Agent,   vol.  16,   p.  888,  for  a  full  maintain  an  action  for  money  had  and 

consideration  of  this  principle.  received  against  the  agent  who  has  re- 

8.  Shepich  v,  Kent  Lumber  Co.,  iq  ceived  the  money.  Berkshire  Glass 
Wash.  296,  wherein  it  was  held  that  Co.  v,  Wolcott,  2  Allen  (Mass.)  227. 
where  timber  was  sold  on  credit,  and  5.  Fuller  v.  Miller,  57  Me.  168. 
the  buyers  subsequently  incorporated  Proof  that  the  gpods  were  delivered 
and  for  value  transferred  their  rights  upon  the  credit  of  one  of  the  defend- 
in  the  contract  to  the  corporation,  ants  as  original  promisor,  impliedly 
whichremovedthetimber,  the  corpora-  negatives  liability  on  the  part  of  any 
tion  was  not  liable  to  the  original  pur-  one  else,  and  will  not  support  assump- 
chaser  for  the  price.  sit    against    the     defendants    jointly. 

8.  Ex  p,  Northington,  37  Ala.  496.  Fuller  v.  Miller,  57  Me.  168. 

See  also  generally  articles   Infants,  6.  Goodspeed  v.  South  Bend  Chilled 

vol.  10,  p.  581;   Insane  Persons,  vol.  Plow  Co.,  45  Mich.  237. 

10,  p.  1 165.  7.  Alabama,  —  Winter  v.  Mobile  Sav. 

4.  Brigham     v.     Palmer,     3     Allen  Bank,  54  Ala.  174. 

(Mass.)  450,  wherein  the  court  said:  Arkansas. — Sumner  v.  Gray,  4  Ark. 

"  It  seems  to  us  very  clear  that  if  the  469. 

plaintiff's  property  was  sold  by  a  per-  Colorado.  —  Ford  v,  Rockwell,  a  Colo, 

son  assuming  to  act  for  him,  but  with-  376. 

out  authority,  in  an  action  against  the  Illinois,  —  Throop  v.  Sherwood,  9  111. 
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declare  specially  upon  the  contract.* 

If  tho  Contrmet  It  Still  Bzoontory,  the  common  counts  are  not  appli- 
cable, but  the  vendor  must  declare  specially  upon  the  contract.' 

Tbo  Oljootlon  that  the  plaintiff  should  have  declared  specially  may 
be  taken  by  objecting  to  evidence  or  by  requesting  an  instruction 
that  the  plaintiff  cannot  recover.* 

(2)  Goods  Sold  and  Delivered.  —  Where  the  title  has  passed  and 
the  goods  have  been  delivered  to  the  vendee,  a  recovery  may  be 
had  under  the  count  for  goods  sold  and  delivered;  this  is  the 
appropriate  and  usual  form  of  declaration.^ 

92;  Brand  v,  Hendesson,  107  111.  141;  Trenton  City  Bridge  Co.,  29  N.  J.  L. 

Seckel  v,  Scott,  66  111.  106;  Burnham  367;    Outwater  v.   Dodge,  7  Cow.  (N. 

fr.  Roberts,  70  111.  19.  Y.)  85;  Hague  p.  Porter,  3  Hill  (N.  Y.) 

Maine, —  Pool  v.  Turtle,  11  Me.  468.  141.     See  also  i»/ra,  III.  Vendor* s  Ac- 

Massachusetts,  —  Knight  v.  New  Eng-  tion  for  Damages^  and  supra,  1.  Election 

land  Worsted  Co.,  2  Cush.  (Mass.)  271;  0/ Remedies, 

Hart  V.  Tyler,  15  Pick.  (Mass.)  171;  Under  %    Special    Agreement,    where 

Stearns  v,  Washburn,  7  Gray  (Mass.)  nothing  remains  but  a  simple  debt,  a 

187.  recovery  in  indebitatus  assumpsit  may  be 

Michigan,  —  McGraw  v.  Sturgeon,  29  had  for  the  specific  price  agreed  upon; 

Mich.    426;    Richards    v.   Burroughs,  but  where  the  special  agreement  re- 

62  Mich.  117;  Begole  v,  McKenzie,  26  mains  open,  or  is  for  something  else 

Mich.  470.  than  payment  of  money,  it  will  not  lie. 

Mississippi,  —  New  Orleans,  etc.,  R.  Bertrand  v,  Byrd,  5  Ark.  651;  Jackson 

Co.  V.  Pressley,  45  Miss.  66.  v,  Jones,  22  Ark.  158;  Bernard  v.  Dick- 

New  Hampshire,  —  Messer  v.  Wood-  ins,  22  Ark.  351. 

man,  22  N.  H.  172;  Bailey  v.  Smith,  43  A  contract  with  an  advertising  tailor 

N.  H.  141;  Gordon  v,  Norris,  49  N.  H.  for  four  suits  a  year,  and  a  return  of 

376;     Newmarket    Iron    Foundry    v,  the  old  suits,  is  not  provable  under  a 

Harvey,  23  N.  H.  395.  count  for  goods  sold;  it  is  a  special 

New  York,  —  Reynolds  v,  Cleveland,  contract,  and  should  be  declared  on  as 

4  Cow.  (N.  Y.)  282.  such.     Rees  v.  Manners,  3  Smith  119. 

England,  —  Rhode  v.  Thwaites,  6  B.  3.  Clements  v,  Eslava,  4  Port.  (Ala.) 

&  C.  388,  13  E.  C.  L.  206;  Simmons  v.  502;  Snedicorv.  Leachman,  10  Ala.  330. 

Swift,  5  B.  &  C.  857,  12  E.  C.  L.  388;  4.  Illinois,-- l/LcEvrtn  v.  Morey,   60 

Atkinson  v.  Bell,  8  B.  &  C.  277.  15  E.  111.  32;  Ward  v,  Taylor,   56  111.  494; 

C.  L.  216;  Elliott  V.  Heginbotham,  2  Eggleston  v.  Buck,  24  111.  262;  Dwyer 

C.  &  K.  545,  61  E.  C.  L.  545;  Boswell  v.  Duquid,  70  111.  307. 

r.  Kilborn,  15  Moo.  P.  C.  309;  Alexan-  Maine,  —  Edmunds    ».    Wiggin,   24 

der  V,  Gardner,  i  Scott  630.  Me.  505;  Atwood  v.  Lucas,  53  Me.  508. 

IHstinet  Debts.  —  Common  counts  are  Massachusetts.  —  Wadsworth  v.  Gay, 

not  different  considerations    for    one  118  Mass    44;  Hart  v,  Tyler,  15  Pick. 

debt,  but  are  distinct  debts,  and  one  (Mass.)  171;    Stearns  v.  Washburn,  7 

general  promise  to  pay  is  a  promise  to  Gray  (Mass.)  187. 

pay  each  debt,  and  the  plaintiff  may  re-  Michigan,  —  Richards  v.  Burroughs, 

cover  some  of  them,  and  fail  on  the  62  Mich.  117;  Gage  v.  Meyers,  59  Mich. 

others.       Perdicaris   v,  Trenton    City  300;  Butterfield  v.  Seligman,  17  Mich. 

Bridge  Co..  29  N.  J.  L.  367.  98;  Begole  v.  McKenzie,  26  Mich.  470; 

Form  ef  Common  Connti.  —  See  gen-  Weston  v.  McDowell,  20  Mich.  353. 

erally  article  Assumpsit,  vol.  2,  p.  987.  New  Hampshire,  —  Messer  v.  Wood- 

1.  Begole  t'.  McKenzie,  26  Mich.  470.  man,  22  N.  H.  172;  Davis  v.  Dyer,  60 

8.  Burnham  v.  Roberts,  70  111.   19;  N.  H.  400;  Younger.  Woodward,  44  N. 

Brand    v.   Henderson,    107    111.    141;  H.  250. 

Holden  Steam  Mill  Co.  v.  Westervelt,  New  York,  —  Outwater  v.  Dodge,  7 

67  Me.  446;  Moody  v.  Brown.  34  Me.  Cow.  (N.  Y.)  85. 

107:    Hunt   V.  Sackett,   31    Mich.    18;  Pennsylvania.  —  Yohe  v.   Robertson, 

Bailey  v.  Smith,  43  N.  H.  141;  Pink-  2  Whart.  (Pa.)  155. 

ham  V.  Mattox,  53  N.  H.  600;  Clay  v,  England.  —  Forbes  v.  Smith,   11  W. 

Bohonon,  54  N.  H.  474;  Perdicaris  v.  R.   574;    Bianchi  v.  Nash,  i  M.  &  W. 

15  Volume  XIX. 


Aetimi  f«r  Moe.                              SALES.  Declaration  or  ComplaUt. 

DeiiTery  EuentUi.  —  But  an  actual  delivery  and  acceptance  of  all 

the  goods  sued  for  is  essential  to  a  recovery  under  this  count,^ 

545,  I  Tyrw.  &  G,  916,  5  L.  J.  Excb.  New  Jersey,  —  Clark  v.  Imlay,  12  N. 

253.  J.  L.  XI9;  Boswell  V,  Green,  25  N.  J. 

See  also  the  cases  died  to  more  par-  L.    390;    Perdicarls    v,    Trenton  City 

ticular   propositions    throughout    this  Bridge  Co.,  29  N.  J.  L.  367. 

section.  Neiu  York,  —  Groat  v,  Gile,  51  N.  Y. 

Oeneral  Aasiioiptit  for  Goods  Sold  and  431 ;  Dexter  r.  Bevins,  42  Barb.  (N.  Y.) 

DeliTered  may  be  maintained  notwith-  573;  Bement  v.  Smith,'  15  Wend.  (N. 

standing  there  has  been  a  settlement  Y.)  493;  Porter  v.  M'Clure,  15  Wend, 

between    the   parties  and    a    balance  (N.  Y.)i89;  Outwatert/.  Dodge,  7  Cow. 

agreed  upon;  such  settlement  may  be  (N.  Y.)  85. 

used  as  evidence  to  regulate  the  sum  Vermont,  —  Rider  v.  Kelley,  32  Vt. 

recovered.     Clark  c.  Edgell,  26  Vt.  108.  268;    Latham   v.  Lewis,  cited  in  Car- 

An  agreement  for  the  sale  of  oil  pro-  penter  v,  Brainerd,  37  Vt.  147,  and  in 

vided  that  the  casks  were  10  be  returned  Hodges  v.  Fox,  36  Vt.  81  {overruling 

in  three  months  or  to  be  paid  for.     The  Mattison  v.  Wescott,  13  Vt.  258);  Allen 

casks  not  having  been  returned  within  v.  Thrall,  36  Vt.  711. 

the  time  specified,   it  was  held  that  Wisconsin,  —  Ganson  ^,  Madigan,  13 

their  value  might  be  recovered  under  Wis.  67. 

a  count  for  goods  sold  and  delivered.  England.  —  Dodsley  z^.  Varley,  12  Ad. 

Johnson  v,  Kirkald^.  z  Arn.  &  H.  7,  4  &  £1.  632,  40  E.  C.  L.  141;  Goodall  v, 

ur.  988.  wherein  it  is  said  that  Lyons  Skelton,   2  H.   Bl.  316;  Thompson  v, 

V.  Barnes,  2  Stark.  39,  3  E.  C.  L.  308,  is  Maceroni,  3  B.  &  C.  i,  10  E.  C.  L.  3; 

practically  overruled  by  Studdy  v,  San-  Boulter  v,  Arnott,  i  Cromp.  &  M.  333; 

ders,  5  B.  &  C.  628,  12   E.  C.  L.  336.  Smith   v.   Chance,   2  B.  &  Aid.  755; 

The  plainlilf  may,  upon  a  count  in  Salter  v,  Woollams,  2  M.  &  G.  650,  40. 

indebitatus  assumpsit   for  goods  sold  E.  C.  L.  559;  Storr  v,  Scott,  6  C.  &  P- 

and  delivered,  recover  what  he  shall  241,  25  E.  C.  L.  378;  Elliott  t/.  Hegin 

prove  to  be  due  to  him,  not  withstand-  botham,  2  C.  &  K.  545,  61  £.  C.  L.  545; 

ing  there  was  not  any  price  or  sum  Hazard  v,  Hodges,  7  W.  R.  204;  An- 

of  money  agreed  upon.    Snodgrass  v,  derson  v,  Hodgson,  5   Price  630;  Sim- 

Broadwell,  2  Liti.  (Ky.)  355.  mons  v.  Swift,  5  B.  &  C.  857,  12  E.  C. 

Indebitatus  Assaiiipslt  lies  for  goods  L.  388. 

which  the  defendant  has  by  fraud  pro-  Suffldoney  of  Delivory  and  Aooeptanoe. 

cured  the  plaintiff  to  sell  to  an  insolvent,  —  See  generally  the  cases  cited  at  the 

and  which  the  defendant  has  got  into  beginning  of  this  note, 

his  possession.     Isaacs  v,  Hermann,  49  If  the  vendee  refuses  to  accept  goods 

Miss.  449,  ordered,  a  mere  delivery  to  a  carrier 

1.  Arkansas,  —  Gilliam  v,  Towles,  15  will  not  support  a  count  for  goods  sold 

Ark.  64.  and  delivered;  ibe  plaintiff  must  de- 

////woij.  —  Graff  ».  Fitch,  58  111.  373;  clare  specially.     Hague   v.   Porter,  3 

McEwen  w.  Morey,  60  111.  32;  Ward  v.  Hill  (N.  Y.)  141. 

Taylor,  56  111.  494.  If  a  recovery  of  the  price  of  a  claim 

Maine,  —  Atwood  v,  Lucas.   53  Me.  upon  an  estate,  which  has  been  sold,  is 

50S;  Moody  v.  Brown,  34  Me.  107;  £d-  sought,  under  the  common  counts,  the 

munds  v,  Wiggin,  24  Me.  505.  claim   must  have   passed  to  the  pur- 

ilfnr^'/a/fi/.  —  Hewes    v,   Jordan,    39  chaser  by  an  assignment  or  some  other 

Md.  472.  act  tantamount  to  a  delivery.     Burn- 

Massachusetts,  —  Hart    v,   Tyler,    15  ham  v,  Roberts,  70  111.  19. 

Pick.  (Mass.)  171;   Stearns  v.   Wash-  The  vendor  may  recover  for  goods 

burn,  7  Gray  (Mass.)  187;  Goddard  v,  sold  and  delivered,  as  well  as  for  goods 

Binney,     115   Mass.   450;     Nichols    v,  bargained  and  sold,  without  proving 

Morse,  100  Mass.  523;  Stern  v,  Filene,  any  actual  acceptance.     Ozark  Lumber 

14  Allen  (Mass.)  9;  Benjamin  v.  Dock-  Co.  v.  Chicago  Lumber  Co.,   51  Mo. 

ham,  134  Mass.  418.  App.  555. 

Michigan,  —  Gage     v.     Meyers,    59  Partial     DoliTery.  —  The  ^ount    for 

Mich.   300;    Begole   r.   McKenzie,   26  goods  sold  and  delivered  lies  for  the 

Mich.  470.  value  of  such  articles  delivered  in  part 

New  Hampshire,  —  Messer  v.  Wood-  performance  of  an  entire  contract  of 

man,  aa  N.  H.  172.  sale,  as  have  been  accepted  by  the  ven- 
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and  in  the  absence  of  such  delivery  the  plaintiff  must  either 

declare  for  goods  bargained  and  sold  or  on  a  special  count.  ^ 

DtliTery  to  Third  Persoa.  —  Where  the  goods  are  delivered  to  a 
third  person  on  the  defendant's  request  and  direct  promise  to  pay, 
the  plaintiff  need  not  declare  specially,  but  may  recover  on  the 
count  for  goods  sold  and  delivered.* 

Title  Mnft  ?««.  —  A  transfer  to  the  vendee  of  the  property  in  or 
title  to  the  goods  is  also  essential.' 

dee.    Wattoa  v.  Kirby,  112  Ala.  436;  Monroe   r.  Hoff,   5  Den.  (N.  Y.J  360; 

Sbimp  V,  Siedel,  6  Houst.  (Del.)  421;  Northrup  v.  Jackson,  13  Wend.  (N.  V.) 

Sentell  v.  Mitchell,  28  Ga.  196;  Boyn-  85.    But  see  Williams  v.  Chadbournt, 

ton  V.  Wicker,  45  111.  137;  Bowker  v,  6  Cal.  $59. 

Hoyt,  18  Pick.  (Mass.)  555;  Begole  r.  The  Comnt  for  Goods  Sold  and  DeliT^red 

McKenzie,  26  Mich.  470;  Gage  v.  Mey-  Does  Hot  Lie  where  the  goods  were  sold 

ers,  59  Mich.  300;  Clark  v.  Moore,  3  as  part  of  a  bill  to  a  third  person  and 

Mich.  55.  never  went  into  the  defendant's  hands, 

DoUvery  to  IMiMty  Statute  pf  Frauds.  —  and  the  conditions  proposed  by  the  de- 

*'  There  may  be  such  a  delivery  as  will  fendant  In  his  offer  to  buy  were  never 

satisfy  the  statute  of  frauds,  and  yet  observed.     Carpenter  v,  Butterfteld,  34 

not  such  a  delivery  as  will  authorize  Mich.  97. 

the  maintenance  of  a  suit  for  goods  sold  Where  one  agrees  to  sell  a  horse  on 

and    delivered.     Delivery  to  and   ac-  condition  that  a  third  person  will  sign 

ceptance  by  the  purchaser  of  any  por-  the  note  of  the  buyer  for  the  price,  and 

tion  of  the  goods  bargained  for  will  such  person  i^grees  to  sign,  there  is  not 

satisfy  the  statute  of  frauds,  but  to  an  original  undertaking  of  such  person 

authorize  the  maintenance  of  a  suit  for  on  which  the  seller  can  maintain  the 

goods  sold  and  delivered  there  must  be  common  counts  for  goods  sold,    Cox 

a  delivery  and  acceptance  of  all  the  v,  Straisser,  62  111.  383.    See  also  Lord 

foods  sued  for."    Atwood  v,  Lucas,  53  v,  Willard,  51  Me.  196. 

fe.  510.    See  also  Outwater  v.  Dodge,  8.  Iliiuais,  —  Burnham  v,  Roberts,  70 

7  Cow.  (N.  Y.)  85;  Timmons  v.  Nelson,  111.  24. 

66    Barb.    (N.   Y.)  594;    Ketchum    v.  iViiw.  — Moody  f.  Brown,  34  Mt. 

Evertson,     13    Johns.     (N.     Y.)    359;  107. 

Champlln  r.  Rowley,  13  Wend.  (N.  Y.)  New  Hampshire,  —  Shepherd  v,  Pres- 

258.  sey,  38  N.    H.  49;   Warren  ».  Buck- 

1.  Stearns     v,    Washburn,    7    Gray  minster,  24  N.  H.  336;  Fuller  r.  Beau. 

(Mass.)  187;    Hague  v.  Porter,  3  Hill  34  N.  H.  290;  Messer  v.  Woodman,  22 

(N.  Y.)i4i:  Outwaterv.  Dodge,  7  Cow.  N.  H.  172;  Bailey  p.  Smith,  43  N.  H. 

(N.  Y.)  85.     See  also  infra,  (3)  Goods  141. 

Bargained  atid  Sold^  and  III.   Vendor^ s  Ncjv  Jersey,  —  Perdicaris  v,  Trenton 

Action  for  Damages,  City  Bridge  Co.,  29  N.  J.  L.  368;  Boa- 

**  There  is  no  count  for  goods  bar*  well  v.  Green,  25  N.  J.  L.  390;  Clark  v, 

gained,  sold,  and  offered,  but  not  re-  Imlay,  12  N.  J.  L.  1x9. 

ceived.    For  such  a  cause  of  action  the  New  York,  —  McDonald  v,  Pierson, 

count    must    be    special."     Brand    v,  38  Barb.  (N.  Y.)  128. 

Henderson.  107  III.  147.  England,  —  Cunliffe  v,   Harrison,  6 

lifa  Betaiaod.  —  In  Goodall  v,  Skel-  Exch.  903;  Simmons  v.  Swift,  5  B.  &  C. 

ton,  2  H.   BL  316,  the  title  to  certain  857,  12  E.  C.  L.  338;  Hanson  v,  Meyer, 

wool  had  passed,  it  being  packed  and  6  East  614;   Moss  r.  Sweet,  16  Q.  B. 

set  aside  for  the  defendant,  but  the  493.  71  E*  C*  L.  493i  20  L.  J.  Q.  B.  167, 

plaintiff  retained  bis  lien  thereon  for  1$  Jur,  536.     Contra^  Hey  r.  Franken* 

the  price,  and  for  this  reason  it  was  stein,  8    Scott   N.    R.    839,  overruled 

held  that  a  count  for  goods  sold  and  3  Bing.  484, 

delivered  would  not  lie.    This  case  was  See  also  cases  cited  supra^  I.  i.  a, 

n'W  nv'Ma/^niva/ In  Perdicaris  r.Tren-  When  Title  Has  Not  Passed;    and  set 

ton  City  Bridge  Co.,  29  N.  J.  L.  367.  II.  3.  a,  (i)  In  General, 

%,  Ford  V,   Rockwell,  2  Colo.   376;  The  manufacture  of  an  article,  pur« 

Cobb  V.  James  H.  Rice  Co.,  60  111.  App.  suant  to  the  order  of  a  customer,  does 

Sa3;  Walker  v.  Richards,  41  N.  H.  388:  not  transfer  the  title.    Neither  does  tb« 
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Sale  Conditional  on  Payment.  —  Where  the  sale  and  deliver}^  were 
upon  the  condition  that  the  title  should  remain  in  the  vendor 
until  payment,  a  count  for  goods  sold  and  delivered  cannot  be 
maintained;  the  contract  must  be  declared  on  specially.* 

Warranty.  —  Where  the  contract  of  sale  is  special  with  a  war- 
ranty for  full  performance,  the  plaintiff  may  recover  upon  the 
common  count  for  goods  sold  and  delivered,  notwithstanding  the 
warranty,  and  need  not  declare  specially.* 

Work,  Labor,  and  Xaterials.  —  Where  the  contract  is  not  merely  one 
for  the  sale  of  goods,  but  calls  for  the  performance  of  work  and 
labor  as  well,  a  recovery  cannot  be  had  upon  the  count  for  goods 
sold  and  delivered;  the  proper  count  is  for  work  and  labor  done 
and  materials  furnished,  or  the  plaintiff  may  declare  specially 
upon  the  contract.* 

Price  Other  than  Money.  —  Where  goods  are  sold  to  be  paid  for 
wholly  or  in  part  by  other  goods  or  by  labor,  or  otherwise  than 
in  money,  an  action  to  recover  for  the  same  must  be  by  a  special 
count  on  the  agreement  and  not  by  a  common  count  for  goods 
sold  and  delivered;*  but  where  such  a  contract  has  been  executed 

tender  of  the  article,  when  so  manu-  was  not  to  pass  until  payment  and  re- 

factured,    transfer  the   title.     Neither  cover  under  the  common  counts, 
does  the   leaving  with  the  customer,        2.  Reynolds   v.   Cleveland,  4    Cow. 

against  his  will,  of  the  article  so  man-  (N.  Y.)  282. 

ufactured  and  tendered,  transfer  the        3.  Clark  v,  Buhner,  11  M.  &  W.  243, 

title.     To  pass  the  title  there  must  be  i   Dowl.  &  L.  367,  12  L.  J.  Exch.  463; 

an  acceptance,  either  express  or  im-  Parsons  v,  Saxter,  2  C.  &  K.  266,  61  E. 

plied.     An  action  against  the  customer,  C.  L.  266;  Cotterell  z/.  Apsey,  6  Taunt, 

as  for  an  article  sold  and  delivered,  322,  i  E.  C.  L.  400;  Lee  v.  Griffin,  i  B. 

cannot  be  maintained  by  the   manu-  &  S.  272,  loi  E.  C.  L.  272. 
facturer,  unless  the  article  has  been        4.  Snedicorz'.  Leachman,  10  Ala.  330; 

accepted.     Moody  v.    Brown,    34  Me.  Clements  v.  Eslava,  4  Porl.  (Ala.)  502; 

107.  Bernard  v,  Dickins,  22  Ark.  351;  Bcr- 

8ale  or  Setom. —  When  goods  have  trandv.  Byrd,  5  Ark.  651;  Goldsmith  z^. 

been  sold  upon  a  contract  of  sale  or  re-  Greenly,  7  Houst.  (Del.)  371;    Songer 

turn  within  a  reasonable  time,  and  the  v.   Lynch,   72  111.  408;  Slay  ton  v,  Mc- 

goods  are  detained   an   unreasonable  Donald,  73  Me.  50;  Mitchell  v,  Gile,  12 

time,  the  plaintiff  may  maintain  an  ac-  N.  H.  390;  Ranlett  v.  Moore,  21  N.  H. 

tion  upon  the  common  count  for  goods  336;  Burrall  v,  Jacot,  i  Barb.  (N.  Y.) 

sold  and   delivered,    the   title   having  165;  Strong  t'.  Watrous,  Wright  (Ohio) 

passed.     Perkins  t^.  Douglass,  20  Me.  373:  Harrison  v.  Luke,  14  M.  &W.  139; 

317;    Dearborn  v.  Turner,  16  Me.  17;  Barbe  v,  Parker,  i  H.  Bl.  287;  Talver 

Meldrum  v.  Snow,  9  Pick.  (Mass.)  441;  v.  West,  Holt  N.  P.  178,  3  E.  C.  L.  77. 

Schlesinger  v.   Stratcon.   9   R.  L  578;  See  also  Roberts  t/.  Wilkinson,  34  Mich. 

Moss  V.  Sweet,  16  Q.  B.  493,  71  E.  C.  129. 

L.  493;  Beverley  v.  Lincoln  Gas  Light,        AsBOxniNiit  Will  Kot  Lie  for  Goods  Sold 

etc.,  Co.,  2  N.  &  P.  283,  b  Ad.  &  El.  and  Delivered  when  the  goods  were  de- 

829,  33  E.  C.  L.  222,  7  L.  J.  Q.  B.  113;  livered  in  exchange  for  labor,  which 

Bailey  v.  Gouldsmith,  Peake  78;  Har-  was  fully  performed  according  to  the 

rison  v,  Allen,  9  Moo.  28,  2  Bing.  4,  9  agreement,a]though  the  defendant  filed 

E.  C.  L.  291,  I  C.  &  P.  235,  2  L.  J.  C.  no  account  in  set-cflf  for  such  labor. 

PI.  97.  Wilby  V.  Harris,  13  Mass.  496.     But  if 

1.  Clay   V,  Bohonon,  54  N.  H.  474.  the  labor  has  been  sued  for  and  recov- 

But  see  Shepard  v.  Mills,  173  111.  223,  ered  by  the  laborer,  thus  rescinding  the 

wherein  it  was  held  that  the  vendor  contract  on  his  part,  the  other  party 

might  waive  the  provision  that  the  title  could  recover  for  the  goods,  as  goods 
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SO  far  as  the  exchange  of  property  is  concerned,  and  nothing 

remains  but  to  pay  over  a  sum  of  money  agreed  to  be  paid  in 
addition  to  the  property  exchanged,  recovery  therefor  may  be 
had  under  the  count  for  goods  sold  and  delivered.^ 

Vote  for  Price.  —  The  declaration  may  be  upon  the  common 
counts  for  goods  sold  and  delivered,  notwithstanding  a  note  has 
been  given  for  the  price,*  but  only  after  maturity  of  the  note.' 

sold  and  delivered.   Goodrich  t^.  Lafflin,  The  court  charged  the  jury  that  if 

I  Pick.  (Mass.)  57.  they  found  from  the  evidence  that  the 

An  agreement  fo  pay  for  goods  or  plaintiff  offered  to  sell  the  defendant  a 

services   in   any   other    way   than    by  new  buggy  for  two  hundred  and  fifty 

money  should    be  specially   declared  dollars,  or  to  exchange  buggies  with 

upon,  and  if  the  plaintiff  has  sustained  him,  the   defendant  paying  one  hun- 

damages  by  nonperformance  of    any  dred    and    fifty  dollars  to   boot,   and 

stipulations,  the  breach  should  be  dis-  that  the  defendant,  after  the  proposi- 

Unctly  stated.    New  Orleans,  etc.,  R.  tion,  possessed  himself  of  the  plaintiff's 

Co.  V.  Pressley,  45  Miss.  66.  new  buggy  without  paying  him  one 

Tha  Gommon  Counts  Will  Lie  for  the  hundred  and  fifty  dollars,  and  without 

price  of  anicles  sold,  on  the  vendee's  delivering  his  old  buggy  to  the  plaintiff, 

refusal   to  give    an   order  which   the  or  offering  to  deliver  it,  at  the  time  he 

plaintiff  had  agreed  to  take  in  payment,  possessed  himself  of  the  plaintiff's  new 

and  which  was  to  be  drawn  on  a  third  buggy,   or   within   a   reasonable  time 

person  and  be  payable  in  labor.    Stone  thereafter,  then  he  would  be  liable  for 

V.  Nichols,  43  Mich.  16,  citing  Gibbs  v,  the  value  of  the  said  buggy,  as  fixed 

Blanchard,  15  Mich.  292.  by  the  plaintiff  when  he  made  the  offer 

The  plaintiff  sold  and  delivered  goods  of  sale  or  exchange;  and  this  was  held 

to  the  defendant,  who  agreed  to  apply  correct.     Sullivan  v  Boley,  24  Fla.  501. 

them  in  payment  of  a  debt  due  him  A  stove  was  sold  for  a  given  sum, 

from     the     plaintiff,    but    afterwards  payable  in  cattle  or  grain,  at  a  future 

refused   to  carry  out  his  agreement,  day.     It  was  held  that  after  a  breach 

It    was  held    that    he   was    liable  in  of  the  contract,  a  recovery  might  be 

indebitatus  assumpsit  for   the   price  of  had   upon   a  general  count  for  goods 

the  goods.     Bemis  r.  Charles,  i  Met.  sold  and   delivered.      Wainwright  v. 

(Mass.) 440.  Straw,  15  Vt.  215. 

Where  the  plaintiff  sold  goods  and  1.  Bull  v,  Parker,  2  Dowl.  N.  S.  345; 

received  securities  of  third  persons  for  Sheldon  v.  Cox,  3  B.  &  C.  420, 10  £.  C. 

the   purchase  price,  a   part  of  which  L.  137. 

he  collected  and  the  rest  he  offered  to  Balance  of  Katnal  Aooounts.  —  Upon 
return,  and  afterwards  brought  suit  to  an  agreement  between  two  traders  to 
recover  the  balance,  it  was  held  not  supply  each  other  on  a  fooling  of  goods 
necessary  that  he  should  declare  for  goods,  after  a  balance  is  struck  be- 
specially.  Gardner  z;  Gorham,  i  tween  them  such  balance  is  to  be  paid 
Dougl.  (Mich.)  507.  in  money,  and  may  be  sued  for  on  the 

A  purchased  goods  of  B,  and  in  pay-  general  counts.     Ingram  v.  Shirley,  i 

ment  transferred  the  note  of  C,  agree-  Stark.  185,  2  E.  C.  L.  77. 

ing  that  if  C  did  not  pay  on  present-  2.  Querv   v.  Brindlinger,   Litt.    Sel. 

ment  of  the  note  he  would  pay  it  him-  Cas.  (Ky.)  86;    Lee  v.  Tinges,  7  Md. 

self.     It  was  held  that  after  present-  215;  Wyman  v,  Rae,  11  Gill  &  J.  (Md.) 

mentand  refusal,  and  notice  to  A,  with  416;  Blodgett  v,  Webster,  24  N.  H.  91; 

a  tender  of  the  note,  B  might  maintain  Smith  v,  Ferguson,  33  N.  Y.  App.  Div. 

inJebitatus  assumpsit  against   him   for  561. 

the  price  of  the  goods,  as  the  note  was  Where  notes  given  for  the  purchase 

not  taken  in  absolute  payment.     Pool  price  of  property  are  misdescri bed  in  the 

V.  Tattle,  II  Me.  468.  declaration,  the  plaintiff  may  recover 

Where  the  purchaser  of  goods  trans-  on  the  general  counts,  but  in  such  case 

fers  to  the  seller  the  note  of  a  third  per-  the  recovery  is  limited  to  the  market 

son,  and  guarantees  payment  thereof,  value.     Henckley  v,   Hendrickson.   5 

if  it  be  not  paid  when  due  the  seller  may  McLean  (U.  S.)  170,  11  Fed.  Cas.  No. 

recover  in  an  action  for  goods  sold.  6,348. 

Butler  V,  Haight,  8  Wend.  (N.  Y.)  535.  3.  Lee  v.  Tinges,  7  Md.  215. 
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If  the  bill  or  note  is  not  given  as  agreed,  the  vendor  must  either 
declare  specially  for  breach  of  the  contract  to  give  the  paper,  ^  or 
he  must  wait  until  the  period  for  which  the  bill  or  note  was  to 
run  has  expired,  whereupon  he  may  recover  upon  the  common 
count  for  goods  sold  and  delivered,^  though  it  has  been  held  that 
a  failure  to  give. the  agreed  security  operates  as  a  waiver  of  the 
credit  and  entitles  the  vendor  to  sue  immediately  upon  the  com- 
mon  counts  for  goods  sold  and  delivered.' 

(3)  Goods  Bargaiiied  and  Sold —  General  Bule.  —  Where  the  sale 
is  executed  and  the  title  has  passed  but  there  has  been  no 
delivery  to  the  vendee,  a  count  for  goods  bai^ained  and  sold  is 
the  appropriate  count  upon  which  to  seek  a  recovery,*  and  a 

1.  Manton  v.  Gammon,  7  III.  App.  without  allegation  in   the  complaint,. 
201;   Hunneman   v^  Grafton,  10   \le(.  show  that  the  credit  was  obtained  by 
(Mass.)  454;    Gibbs  z/.   Blanchard,    15  false  representations.     Claflin  v.  Taus* 
Mich.  305;  Crawford  v,  Avery,  35  Miss,  sig,  7  Hun  (N.  Y.)  223. 

205;  Yale  V.  Coddington,  21  Wend.  (K.  8.  Rice   v,    McLarren,  42   Me.    165; 

Y.)  175;  Mussen  v.  Price.  4  East  147;  Loring  v.  Gurney,  5  Pick.  (Mass.)  15; 

Dutton  V.  Solomonson,  3  B.  &  P.  582.  Rice  v,  Andrews.  32  Vt.  691.     See  also 

See  also  supra^  I.  EUctign  df  Remedies,  Wincman  v.  Walters,  53  Mich.  470. 

2.  Manton  t/.  Gammon,  7  III.  App.  If  a  purchaser  of  goods  who  agreed  to 
201;  Gibbsv.  Blanchard,  15  Mich.  292;  give  a  note  therefor,  payable  on  de- 
Crawford  V,  Avery,  35  Miss.  209;  Yale  mand,  with  interest  after  six  months, 
r.  Coddington,  21  Wend.  (N.  V.)  175;  refuses  to  give  the  note,  assumpsit  for 
Dutton  V,  Solomonson,  3  B.  &  P.  5S2;  goods  sold  and  delivered  will  lie  im- 
Marshall  v,  Poole,  13  East  97;  Lee  z/.  mediately  upon  delivery.  Loring  v. 
Risdon,  7  Taunt.  188,  2  E.  C.  L.  188.  Gurney,  5  Pick.  (Mass.)  15. 

2  Marsh.  495;  Heron  z'.  Granger,  5  Esp.  Where  the  Vendee  Seftuee  to  Accept  a 

269;  Mussen  v.  Price,  4  East  147;  Hos-  Draft  which  the  vendor  was  authorized 

kins  V.  Duperoy,  9  East  498.  to  draw,  and  it  has  come  back  into  his 

Pleading    and    Proof  —  Yarlance.  —  A  possession,  he  may  sue  for  goods  sold 

count    in    indebitatus    assumpsit    for  and  delivered.     Patterson  v.  Stettauer, 

goods  sold   upon  a  credit  will  not  lie  40  N.  Y.  Super.  Ct.  54. 

until  the  credit  has  expired.     Such  a  4«  Illinois,  —  Dole   v,   Olmstead,   36 

count  imports  an  allegation  either  that  III.  150,  41  III.  344;  Kerfoot  v,  Crom- 

there  was  no  credit  or  that  it  has  ex-  well  Mound  Co.,  115  111.  502;  Seckel  v, 

pired.     Where,  therefore,  the  evidence  Scott,  66111. 106;  Brand  v,  Henderson, 

shows  that  the  goods  were  sold  upon  a  107  111.  141. 

credit  which  has  not  expired  at  the  date  Maine,  —  Atwood  v,  Lucas,  53   Me. 

of  the  writ,  there  is  a  fatal  variance,  508. 

although  (he  answer  contains  a  general  Massachusetts,  —  Middlesex     Co.    v. 

dental  only.     The  question  is  not  one  Osgood,  4  Gray  (Mass.)  447;    Aforse 

of  pleading  by  the  defendant,  but  of  v,  Sherman,  106  Mass.  430;  Cushing  v, 

proof  by  the  plaintiff.     Wilder  v,  Colby,  Breed,  14  Allen  (Mass.)  380    Stearns  v, 

134  Mass.  377.  Washburn,  7  Gray  (Mass.)  187;  Turner 

Proof  in  AToidance  of  Credit.  —  Where  v,  Langdon.  112  Mass.  265;  Frazier  v. 

it  is  admitted  that  the  term  of  credit  Simmons,  139  Mass.  531. 

has  not  expired,  defendant's  insolvency  New  Hampshire.  —  Warren  v.  Buck- 

at  the  time  of  sale,  and  fraud,  may  be  minster,  24  N^  H.  336;  Bailey  z'.  Smith, 

proved  for  the  purpose  of  avoiding  the  43  N.  H.  141. 

agreed  credit,  without  averring  them  in  New  Jersey,  —  Doremus  v,  Howard, 

the  complaint,   no    motion    in   arrest  23  N.  J.  L.  390. 

being  made.     Eppens  v,  McGrath,  (N.  New  York.  —  Bradley  v.  Wheeler,  44 

Y.  City  Ct.  Gen.  T.)  3  N.  Y.  Supp.  213.  N   Y.  495;  Kimberly  v,  Patchin,  19  N. 

In  an  action  for  goods  sold  in  the  Y.  330;  Russell  z^.  Carrington,  42  N.  Y. 

ordinary  form,  if  the  defendant  sets  up  118;  Hague  v.   Porter,  3  Hill  (N.  Y.) 

that  notes  were  given  in  payment  which  141. 

have  not  matured,  the  plaintiff  may,  England,  —  Scott  v.  England,  2  Dowl. 
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count  for  goods  sold  and  delivered  cannot  be  maintained.* 

If  Then  Has  Been  a  BeliTerj  this  count  will  not  lie,'  but,  as  already 
seen,  the  proper  count  is  one  for  goods  sold  and  delivered.' 

Title  Knit  Pan.  —  It  is  absolutely  essential  to  the  maintenance  of 
a  count  for  goods  bargained  and  sold  that  the  property  in  such 
goods  shall  have  passed  to  the  vendee.*  If  it  has  not,  the  only 
remedy  open  to  the  vendor  is  by  an  action  on  the  special  con- 
tract for  nonacceptance,* 

Seeale  Vj  Yeoder.  —  After  a  resale  by  the  vendor  an  action  for 
goods  bargained  and  sold  will  not  lie,*  but  the  proper  remedy  is 
by  an  action  for  damages  for  nonacceptance.^ 

(4)  Common  Counts  in  Code  Pleading.  —  By  the  great  weight  of 
authority,  a  count  in  the  ordinary  form  of  counts  in  indebitatus 
assufnpsit  for  goods  sold  and  delivered  is  sufficient  under  the  code.* 

ft  L.  520;  Turlcy  v.  Bates,  2  H.  &  C.  lo  W.  R.  517.     See  infra^  III.  Vendor* s 

200;  Atkinsoa  v.  Bell,  8  B.  &  C.  277,  Action  for  Damages, 

IS  E.  C.  L.  216;  Sicnmons  v.  Swift,  5  ETen' if  Ue  Goods  Have  Been  DeliTerad, 

B.  &  C.  857,  12  C.  C.  L.  388;  Boulter  v.  yet,  if  it  was  agreed  that  the  title  to 

Amott,  I  Crocnp.  &   M.  333;   Rhode  such  goods  should  not  pass  until  pay- 

9.  Thwaites,  6  B.  &  C.  388,  13  E.  C.  L.  ment,  a  count  for  goods  bargained  and 

ao6;  Hankey  p.  Smith,  l*eake  42,  note;  sold  cannot  be  maintained;  the  vendor 

Kymer  v,  Suwercropp,  I  Campb.  109,  must  declare  specially  upon  the  con- 

10  Rev.  Rep.  646;  Alexander  v.  Gard-  tract.     Clay  z\  Bohonon,  54  N.  H.  475, 

ner,  i  Scott  281,  630,  i  Bing.  N.  Cas.  holding  that  a   declaration  for  goods 

671,  27  E.  C.  L.  538,  3  Dowl.  P.  C.  146,  sold  and  delivered  and  for  goods  bar- 

I  Hodges  147,4  L.  T.  C.  PI.  223.  gained  and  sold  may  be  amended  by 

1.  Set.    tupra^    (2)    GcocU    Sotd    and  adding  such  special  count. 

Delivered,  6.  Hoie  v,   Milner,  Peake  42,   note; 

8.  Forbes  c.  Smith,  ii  W.  R.  574.  Lamond  v.  DaVall.  9  Q.  B.  1030,  58  E. 

S.  See  preceding  section.  C.  L.  1030,  16  L.  J.  Q.  B.  136;  Hage- 

4.  Seckel  v.  Scott,  66  III.  106;  Brand  dorn  v,  Laing,  6  Taunt.  162,  i  £.  C.  L. 
V.  Henderson,  107  III.  147;  Bailey  v.  344,  i  Marsh.  514.  In  these  last  two 
Smith,  43  N.  H.  141;  Perdicaris  v,  cases  the  contrary  decision  rendered  in 
Trenton  City  Bridge  Co.  29  N.  J.  L.  Mertcns  r.  Adcock,  4  Esp.  251,  was 
367;  Rhode  r.  Thwaites.  6  B.  &  C.  388,  disapproved. 

13  E.  C.   L.  206;  Elliott  V.  Pybus.  10  7.  Maclean   v,   Dunn,  4  Bing.  722; 

Bing.  512.  25  E.G.  L.  222;  Atkinson  v,  Acebal  v.  Levy,  10  Bing.  376,  25  E,  C. 

Bell,  8  B.  &  C.  277,  15  E.  C.  L.  216;  L.  170. 

Boswell  w.  Kilborn,  15  Moo.  P.  C.  309,  8.  California.  —  Abadie    v.  Carrillo, 

8  lur.  N.  S.  443,  6  L.  T.   N.  S.  79,   10  32  Cal.   172;    Magee  v.  Kast,  49  Cal. 

W.  R.  517.  141;  De  La  Guerra  v.  Newhall,  55  CaL 

See  generally  cases  cited  supra^  I.  1.  21;  Freeborn  v.  Glazer,  10  Cal.  337. 

^.  When  Title  Has  Not  Passed ;  2SiA9t^  Indiana.  —  Bouslog    v.    Garrett,    39 

II.  2.  a.  (i)  In  General.  Ind.  338;  Curran  v.  Curran,  40  Ind.  473; 

"  If  there  has  been  no  delivery  of  Tibbet  v.  Zurbuch,  (Ind.  App.  1899)  52 

the  goods,  even  the  count  for  goods  N.  E.  Rep.  815;  Kerstetter  v.  Raymond, 

bargained  and  sold  (not  showing  a  de-  10  Ind.  199. 

livery)  cannot  be  maintained,  unless  it  Kansas.  —  Meagher    v.    Morgan,    3 

appear  that  there  has  been  a  complete  Kan.  372;  Clark  v.  Fensky,  3  Kan.  389; 

sale,  and  the  property  in  the  goods  has  Emslie  v.  Leavenworth,  20  Kan.  562. 

become  vested  in   the  defendant,   by  Montana.  —  Higgins  v.  Germaine,  i 

virtue  of  the  sale,  and  an  actual  ac-  Mont.  230;  S.  C.  Herbst  Importing  Co. 

ceptance  of  the  commodity  by  the  de-  v.  Hogan,  16  Mont.  384. 

fendant.'*    Stearns    v.    Washburn,    7  Nevada.  —  McManus  v.  Ophir  Silver 

Gray  (Mass.)  189.  Min.  Co.,  4  Nev.  15. 

5.  Boswell  V.  Kilborn,  15  Moo.  P.  C.  New  Yotk.  —  Cudlipp  v.  Whipple,  4 
309,  8  Jar.  N.  S.  443,  6  L.  T.  N.  S.  79.  Duer  (N,  Y.)  6io,   i  Abb.  Pt .  (N.  Y.) 
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A  few  cases  have  dissented  from  this  view  with  much  apparent 
justice  and   reason.*       Whatever  criticism,    however,   may  be 

107;  Adams  tr.  Holley,  (Supm.  Ct.  Spec.  Brush-Swan  Electric  Light  Co.,  61  N. 

T.)  12  How.  Pr.  (N.  Y.)  326;  Phillips  Y.  Super.  Ct.  ii. 

V.  Bartlett,  9  Bosw.  (N.  Y.^678;  Gra-  N^orth  Carolina.  —  Jones  v,  Mial,  83 

ham  V.  Camman,  5  Duer  (N.  Y.)  697,  N.  Car.  252. 

13  How.  Pr.  (N.  Y.)  360;  Tucker  v.  1.  Critioiim  of  Common-law  Fommla. — 
Rush  ton,  (C.  PI.)  2  Code  Rep.  (N.  Y.)  In  Bowen  v.  Emmerson,  3  Oregon  452, 
59;  Allen  V,  Patterson,  7  N.  Y.  476,  57  the  complaint  alleged  that  on  or  about 
Am.  Dec.  542;  Evans  v,  Harris.  19  a  given  date,  the  plaintiff  sold  and  de- 
Barb.  (N.  Y.)  416;  Salisbury  v.  Stin-  livered  to  the  defendant  4,000  pounds 
son,  10  Hun  (N.  Y.)  242;  Acome  v.  of  flour,  and  that  the  same  was  worth 
American  Mineral  Co.,  (Supm.  Ct.)  11  $212.  The  Supreme  Court  held  that 
How.  Pr.  (N.  Y.)  24;  Moffet  v.  Sackett,  this  complaint  did  not  state  facts  suflS- 
18  N.  Y.  522;  Keteltas  v,  Myers,  19  N.  cient  to  constitute  a  cause  of  action. 
Y.  231;  Merwin  v.  Hamilton,  6  Duer  Upton,  J.,  who  delivered  the  opinion 
(N.  Y.)  253;  Drake  r.  Cockroft,  (C.  PI.  of  the  court,  referring  to  Allen  v,  Pat- 
Gen.  T.)  10  How.  Pr.  (N.  Y.)  377,  i  terson,  7  N.  Y.  476,  which  is  the  lead- 
Abb.  Pr.  (N.  Y.)  206;  Chesebrough  v.  in?  case  on  this  subject,  said:  **  The 
New- York,  etc.,  R.  Co.,  (Supm.  Ct.  opinion  in  that  case,  it  must  be  con- 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  557;  ceded,  is  quite  out  of  the  general  cur- 
Levy  V.  Ely,  (C.  PI.  Spec.  T.)  15  How.  rent  of  authority,  and  it  is  difficult  to 
Pr.  (N.  Y.)  395;  Waters  v.  Clark,  reconcile  it  with  the  numerous  de- 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N.  cisions  in  the  same  state  that  announce 
Y.)  104;  Belts  V.  Bache,  (N.  Y.  Super,  and  reiterate  the  rule  that  the  Code 
Ct.  Spec.  T.)  14  Abb.  Pr.  (N.  Y.)  279;  requires  facts  to  be  stated,  and  not  the 
Roediger  v*  Simmons,  (C.  PI.  Spec.  T.)  conclusions  that  result  from  facts.   The 

14  Abb.  Pr.  N.  S.  (N.  Y.)  256.  opinion  .  assumes,    without   argument 
Wisconsin.  —  Grannis  r.  Hooker,  29  and  without  citing  any  authority  relat- 

Wis.  65.  ing  to  the  construction  of  any  modern 

See     also    generally    article     Com-  code,  that  the  statement  that  the  de. 

PLAINTS  AND  PETITIONS  IN  CoDE  Plead-  fendant  is  indebted  to  the  plaintiff  in  a 

ING.  vol.  4,  p.  611.  certain  sum   is  a  statement  of  a  fact. 

Action  on  Spedal  Crontraet  or  Implied-  *    *    *    The  statement  that  the  de- 

AMumpsit.  —  The     common-law     rule  fendant  is  indebted  to  the  plaintiff  is 

that  where  the  plaintiff  has  fully  per-  substantially    the     conclusion    to    be 

formed  on  his  part  an  express  contract  found  by  the  jury  at  the  end  of  the  in- 

so  that  nothing    remains   unexecuted  vestigation." 

but  the  defendant's  obligation  to  pay.  In  Minnesota^  it  was  early  held  that 

he  may,  if  he  please,  sue  upon  the  de-  a  complaint  substantially  in  the  form 

fendant*s    implied    promise   to    make  of  the  old  common  counts  was  bad  on 

such  payment,  is  not  affected  by  the  demurrer.     Foerster  v.  Kirkpatrick,  2 

Code.  Minn.  210;  Holgate  «/.  Broome,  8  Minn. 

California,  —  Friermuth     v.     Frier-  243,     But  in  Solomon   v,   Vinson,   31 

muth,  46  Cal.  42.  Minn.  205,  such  a  complaint  was  held 

Indiana.  —  Kerstetter  v.    Raymond,  good  after  judgment  by  default,  upon 

10  Ind.  199;  Brown  r.  Perry,  14  Ind.  32.  the  principle  that  a  judgment  should 

Kansas,  —  Emslie    7/.    Leavenworth,  be  sustained   if  a  cause  of  action  is 

20  Kan.  562.  fairly  inferable  by  any  reasonable  in- 

Minnesota,  —  Larson  v,  Schmaus,  31  tendment  from  the  facts  stated  in  the 

Minn.  413.  complaint.   SeeSeibert  v.  Minneapolis, 

Missouri, — Stout  r.  St.  Louis  Tribune  etc.,   R.  Co.,   58  Minn.  51.     This  was 

Co.,  52  Mo.  342;  Carroll  v,  Paul,  16  sufficient  to  dispose  of  the  case,  but  the 

Mo.  226.  court, //r  Mitchell,  J.,  went  on  to  say 

Nfw  York,  —  Farron  v.  Sherwood,  17  that  it  was  not  disposed  to  follow  the 
N.  Y.  227;  Hosley  v.  Black,  28  N.  Y.  earlier  cases,  but  rather  to  bring  itself 
438;  Hurst  V.  Litchfield,  39  N.  Y.  377;  into  harmony  with  the  current  of  de- 
Evans  V.  Harris,  19  Barb.  (N.  Y.)  416;  cisions  in  other  states.  In  the  still 
Fells  V.  Vestvali,  2  Keyes  (N.  Y.)  152;  later  case  of  Pioneer  Fuel  Co.  f.  Hager, 
Higgins  V,  Newtown,  etc.,  R.  Co.,  66  57  Minn.  76,  a  complaint  substantially 
N.   Y.  605;    Swan  Lamp  Mfg.  Co.  v.  in  the  form  of  a  count  in  indebitatus 
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placed  upon  such  pleadings,  as  involving  a  departure  from  the 
true  spirit  of  code  pleading,  they  are  almost  uniformly  sustained 
by  the  code  authorities.* 

Bomody  for  iTnoertainty.  —  If  the  allegations  are  deemed  too  gen- 
eral, the  defendant  may  apply  for  an  order  on  the  plaintiff  to 
furnish  a  bill  of  particulars,*  or  he  may  move  to  have  the  com- 
plaint made  more  definite  and  certain.* 

b.  Declaration  on  Account  Annexed.  —  A  count  upon 
account  annexed  is  substantially  a  count  for  goods  sold  and 
delivered,  in  a  different  recognized  form  of  pleading.  It  is  not 
for  damages   for   nonperformance,   but  for  price.*    A  sale  and 

assumftsit  was  held  bad  on  demurrer  ter  is  not  of  sufficient  importance  to 

for   failure    to    aver    that    the  fifoods  justify  us  in  disturbing  a  rule  so  long 

averred  to  be  sold    were   sold   by  the  settled.     For  these  reasons  I  concur  in 

plaintiff.     Canty,  J.,  said:     "We  are  the  judgment." 

of  t'le  opinion  that  the  courts  in  the  2.  Freeborn  v,  Glazer,   lo  Cal.  337; 

code  states  have  sacrificed  the  princi-  Cudlipp   v.  Whipple,  4   Duer  (N.    Y.) 

pies  of  code  pleading  more  than  they  610. 

ought  to  have  done  in  adopting  this  Application  for  Partlcnlan  or  Motion 

common-law  formula  at  all,  and  that  to  Make  Definite. —  In  New  York  a  mo- 

we  should  not  outdo  the  common  law  tion  to  make  the  complaint  more  cer- 

itself  by    reducing  the   formula    still  tain  by  stating  the  time  of  the  sale  of 

more,  and  making  it  still  more  in  con-  the  goods  and  the  kind  of  goods  should 

flici  with  code  principles.     The  com-  not  be  granted;  the  proper  remedy  is  by 

plaint   must  at  least   be   sufficient  at  an  application  for  the  particulars  of  the 

common  law,  which  it  is  not."  plaintiff's  demand.     St.  John  v.  Beers, 

1.  Stare  Dedeie. —  Emslie  v.  Leaven-  (Supm.  Ct.  Spec.  T.)  24  How.  Pr.  (N. 

worth,  20  Kan.  569.  Y.)  377;    Sloman  r.  Schmidt.  (C.   PI. 

In   Abadie   v.  Carrillo.  32  Cal.  176,  Gen.  T.)  8  Abb.  Pr.  (N.  Y.)  5;  M'Kin- 

Mr.   Justice   Sanderson   delivered   the  ney  v.  M*Kinney,  (Supm.  Ct.  Spec.  T.) 

following  concurring  opinion,  in  which  12  How.  Pr.  (N.  Y.)  22,  holding  further 

Mr.  Justice  Rhodes  concurred:     *' If  that  after  a  demand  for  a  bill  of  par- 

the  question  presented  by  the  record  in  ticulars  has  been  complied  with,  though 

this  case  was  new,  I  should  be  inclined  insufficiently,  the  plaintiff  cannot  seek 

to  hold  the  complaint  bad,  upon  the  the  same    information   by   motion    to 

ground  that  it  does  not  stale  facts  suffi-  make  the  complaint  more  definite  and 

cient  to  constitute  a  cause  of  action,  certain,   but  must  apply  for  an  order 

Notwithstanding    the  many  decisions  for  a  further  account, 

to  the  contrary,  1  have  never  been  able  3.  Ball   v.    Fulton  County,  31  Ark. 

to  regard  the  common  counts  as  con-  379;    Clark    v.    Fensky,   3   Kan.   389; 

sistent  with  ourcodeof  practice,  which  Meagher  v.  Morgan,  3  Kan.  372;  Guth- 

was  intended   to   provide    a    uniform  rie  v.  Olson,  32  Minn.  465;  Grannis  v, 

mode  of   pleading  in  all  cases.     The  Hooker,    29  Wis.   65.     See    generally 

fundamental   rule  in  our    system    of  article   Definiteness  and  Certainty 

pleading  requires  a  statement  of  facts  in  Pleading,  vol.  6,  p.  246. 

constituting  the  cause  of  action  or  de-  Waiver  of  ObjeotlonB. — Any  objections 

fense,  in  ordinary  and  concise  language,  to  common  counts  under  the  code  on 

so  that  the   precise  matters  intended  account  of    indefiniteness  and  uncer- 

may  appear  upon  the  face  of  the  plead-  tainty   are   waived    by   proceeding   to 

ing,  and  the  opposite  party  need  not  be  trial   without  objection.      Meagher  v. 

put  upon  his  outside  knowledge  for  the  Morgan,  3  Kan.  372,  holding  that  the 

purpose  of  ascertaining  what  is  meant,  point  cannot  be  raised  by  objecting  to 

I  do  not  think  the  common  counts  sat-  the  admission  of  any  evidence  under 

isfy  this  rule,  and  must  regard  their  the  Code. 

retention  as  impairing  the  symmetry  4.  Gray  v.  Farmer,  55  Me.  487;  New- 

of  oursystem;  butacontrary  view  was  market  Iron  Foundry  v,  Harvey,  23  N. 

adopted  at  the  outset,  and  has  been  H.  395;  Messer  v.  Woodman,  22  N.  H. 

uniformly  adhered  to  since.     The  mat-  176;  Gordon  v,  Norris,  49  N.  H.  381. 
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delivery  should  be  alleged,'  though  it  has  been  held  that  these 
facts  may  be  Inferred  from  the  statement  of  the  Items  of  the 
account.*  The  account  annexed  is  considered  part  of  the 
declaration.* 

See  Also  Yotttig  ».  Woodward,  44  N.  If.  words  may  be  implied  which  the  plain- 

250.  tiff's  case  may  be  found   to  require, 

Conatmotion  of  Beolaration  on  Aooonnt  because    if   tlie  declaration   were  ex- 

Atmtxed.  —  **  By    ancient    usage,    the  pressed  in  the  alternative,  it  would  be 

deelaration  upon  an  account  annexed  bad;  and  itcould  not  be  belter,  if  such 

has  been  sanctioned  in  this  state,  as  it  alternative  was  implied.     The  question 

has  been  in  Massachusetts;  Hilton  v,  is  not,   what  this  form  of  declaration 

Burley,  i  N.  H.  193;  Iftiderf.  Robbins,  might  be  understood  to  mean,  but  what 

13  Mass.  284;  and  the  account  annexed  it  has  been  understood  to  mean,  ac- 

fO  the  writ  is  allowed  to  supply  the  cording    to    the    general    usage   and 

want  of  proper  allegations  In  the  body  understanding;  and  we  have  not  under- 

of  ihe  declaration.    The  account  when  stood    that    it    has    been    considered 

60  annexed  is  to  be  read  and  under-  anplicabletoany  other  cases  than  those 

stood  as  it  would  be  if  separate;  and  of  sales."     Newmarket  Iron  Foundry 

the  question  here  is»  what  is  in  fact  the  v.  Harvey,  ft)  N.  H.  406. 

meaning  of  a  charge  in  an  account  of  ITndsr  the  KasiMhiMtts  PtMtlee  40t 

Ihe  form  of  this:     *  A  B,  Dr.  to  C  D,  of  1S52,  c.  312,  §  d,  a  count  on  an  ac- 

To  — — ^  lbs.    of    castings   at  —  cts.,  count  annexed  may  be  used  when  and 

$ .'     It  seems  to  us  thai  it  is  only  when  one  at  least  of  ilie  items  of 

always  understood  to  mean  goods  sold  the  account  would  be  correctly  de- 
Afid  delivered.  By  usage,  which  is  the  scribed  by  some  one  of  the  common 
only  law  of  speech,  it  might  have  counts,  »'.  ^.,  in  the  case  of  sales,  a 
meant  goods  tent,  or  goods  contracted  count  ifor  goods  sold  and  delivered  or 
to  be  sold,  or  goods  made  to  order,  but  for  goods  ^rgained  and  sold.  Stearns 
we  are  not  aware  that  there  is  any  such  t>.  Washburn,  7  Gray  (Mass.)  187;  Rich- 
usage.  We  understand  that,  by  asage,  ardson  v.  Crooker,  7  Gray  (Mass.)  190; 
the  words  supposed  to  be  omitted  are,  Turner  f.  Langdon,  ii2  Mass.  265. 

*  sold  and  delivered  by  the  plaintiff  to  FleaAiiig   anA  Preef.  —  Under  Mass. 

the  defendant.*      '  To  lbs.   mill  Stat.  1852,  c.  312,  §  2,  a  count  on  an 

castings  sold  and  delivered,  etc.,  at  —  account  annexed  for  **  balance  due  for 

cts.  per  lb..  $ .'     The  design  of  bread  furnished  the  defendant's  agent, 

a  declaration  Is  to  make  known  to  the  K.,"  is  supported  by  proof  that  the 

S arty  and  to  the  court,  the  claim  made  bread  was  consigned  to  K.  for  sale, 

y  the  plaintiff;  and  to  that  claim  and  and  sold  by  him,  and  the  money  used 

no  other,  the  defendant  is  required  to  in  the  defendant's  business.     Hull  r. 

answer.     The   <|uestion  is,   then,  not  Richardson,  4  Gray  (Mass.)  598. 

how  the  count  might  be  construed,  but  1.  Love  v.  Doak,  5   Tex.    343.    See 

how,  according  to  the  common  use  of  also  Hays  v,  Samuels,   55  Tex,  560. 

the  words.  It  would   usually  and  nat-  Contra^  Milliken  v.  Waldron,  89  Me. 

n rally  be  understood.     Itis  urg^d,  that  394. 

the  words  'bargained   and    sold/   or  8.  AllagatioM   Implied.  — A  petition, 

•  made  *  by  the  plaintiff  for  the  defend-  set-off,  or  counterclaim,  founded  on  an 
unt  at  his  request,  may  just  as  well  be  ordinary  account  for  goods,  wll  be 
supplied  as  *8old  and  delivered,' but  the  construed  to  relate  to  it,  and  by  im- 
court  would  not  suffer  either  to  be  sup-  plication  to  allege  what  may  be  reason- 
plied.  The  want  of  a  statement  of  the  ably  inferred  from  the  statement  of  the 
consideration  of  a  promise  is  a  capital  items  of  the  account;  that  Is,  a  sale 
defect  in  a  declaration,  not  to  be  sup-  and  delivery  of  the  goods  to  the  party 
plied  ty  intend mtent,  but  by  an  amend-  charged  upon  an  express  or  implied 
ment;  and  the  count  upon  an  account  promise  to  pay  therefor  the  prices 
annexed  is  hoi  den  to  be  good  and  suffi-  stated  in  the  account,  Thruston  v. 
cient,  because  by  long  usage  the  nee-  Oldham,  6  Bush  (Ky.)  17.  See  also 
essary  words  are  understood;  and  our  Newmarket  Iron  Foundry  r.  Hanrey, 
understanding  is,  that  by  that  usage  23  N.  H.  406. 

the  words  implied  aie  *  sold  and  de-  8.  Bennetts.  Davis, 62 Me.  544.    See 

liTered.'     It  cannot  be  held,  that  any  also  Thruston  v.  Oldham,  6  Bush  <Ky.) 
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floilsieiiej  of  A«ooiat  Attnexed.  —  The  account  annexed  must  itself 
contain  all  the  items  sued  for  without  reference  to  an)*  papers  not 
annexed,^  and  be  sufficiently  definite  and  certain  to  give  the 
defendant  notice  of  the  claim  he  is  required  to  meet.* 

Tlw  Dates  «f  tiM  MiTefy  of  the  several  articles  charged  in  the 
account  should  be  specified.* 

c.  Particular  Averments  — (i>  Form  and  Sufficiency  in 
Gtntral.  —  A  declaration  or  complaint  which  avers  that  the 
defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  for  goods 
sold  and  delivered  or  bargained  and  sold  to  him  at  his  request  by 
the  plaintiff,  and  that  the  defendant  has  not  paid  such  sum,  states 
a  cause  of  action.*    This  is  the  common-law  formula  used  in  the 

17;  Gathrie  v,  Mann,  (Tex.  Civ.  App.  which  described  the  property  sold  at 

1896)  35  S.  W.  Rep.  710.  several   dates  as  **  mdse.,"   meaning 

1.  SdSurenoe  to  Papers  Kot  ABB«zed.  —  merchandise,  was  held  insufficient  to 
Bennett  v,  Davis,  62  Me.  544,  wherein  give  the  defendant  notice  of  the  claim 
an  account  as  follows:  '*  George  she  was  required  to  meet,  and  a  new 
Davis  to  Andrew  Bennett,  Dr.  To  bill  of  particulars  was  ordered. 
gix>ceries  as  per  till  of  particulars  ren-  A  BiU  of  Partknlan  Is  UnnoooHary 
dered,  $28.52,"  was  held  insufficient,  where  the  sale  was  in  bulk  for  a  lump 
Danforth,  j.,  said:  '*A  sufficient  dec-  sum  without  an  inventory,  and  where 
laration  must  contain  all  the  allega-  before  the  commencement  of  the  action 
tions  necessary  to  make  out  the  plain-  the  goods  were  resold  to  various  per- 
liff's  case,  without  reference  to  a  paper  sons,  making  it  impossible  to  give  a 
not  attached.  An  account  annexed  is  bill  of  particulars.  Tibbetc/.  Zurbuch, 
a  part  of  the  declaration.  As  each  (Ind.  App.  1899)  52  N.  £.  Rep.  815. 
item  is,  or  may  be,  a  separate  contract  3.  Batot.  —  Milliken  v.  Waldron,  89 
of  itself,  no  proof  in  regard  to  such  Me.  394;  May  z*.  Pollard,  28  Tex.  678; 
contract  is  admissible,  unless  the  con-  Love  v.  Doak,  5  Tex.  346;  Hays  v. 
tract  relied  upon  is  alleged  in  the  Samuels,  55  Tex.  561,  wherein  the  two 
declaration.  The  bill  annexed  in  this  preceding  Texas  cases  were  distin- 
case  shows  that  diHerent  items  are  re-  guishcd. 

lied  upon,  but  does  not  state  what  they        4.  Form  and  Saffioiency  in  General.  — 

are.     It  is  clear  that  the  plaintiff  can-  Abadie  v.  CarrtUo,  32  Cal.  172;  Magee 

not  sustain  his  action,  nor  can  he  have  v,  Kast,  49  Cal.  141;  De  La  Guerra  r. 

judgment    upon   default,    without  an  Newhall,  55  Cal.  21;  Wilkins  v.  Stidger, 

amendment;  and  where  an  amendment  22  Cal.  231;    Wilcox   v.  Jamieson,  20 

is  necessary,  and  is  not  made,  a  de-  Colo.  158;    Tibbet   v.  Zurbuch,   (Ind. 

murrer  will  be  sustained."     See  also  App.  1899)  5^  N.  E.  Rep.  815;  Pioneer 

May  V,  Pollard,  28  Tex.  678;  Love  v.  Fuel  Co.  :•.  Hager,  57  Minn.  76;  Solo- 

Doak,  5  Tex.  346.  mon  v.  Vinson,  31  Minn.  205,  {pverrnl- 

2.  Bf^niteness  anA  Certainty.  —  In  ing  Foerster  v.  Kirk  pat  rick,  2  Minn. 
Hays  7.  Samuels,  55  Tex.  560,  an  ac-  210;  and  Holgale  v.  Broome,  8  Minn, 
count  in  the  following  form  was  held  243);  S.  C.  Herbst  Importing  Co.  v. 
sufficient:  **  1873,  August  30.  To  Hogan,  16  Mont.  384;  Phillips  r.  Bart- 
merchandise,  $114.50.**  lett,  9  Bosw.  (N.  Y.)  678;  Allen  v.  Pat- 
In  Milliken  v,  Waldron,  89  Me.  394,  tcrson,  7  N.  Y.  476,  57  Am.  Dec.  542; 

an  account  annexed  in   the  following  Guthrie  v.  Mann,  (Tex.  Civ.  App.  1896) 

form  was  held  to  describe  sufficiently  35  S.  W.  Rep.  710. 

the  article  sold,  together  with  the  price  In  an  Aotion  for  Goods  Sold  and  Dellv- 

and  the  date  of  the  contract:    "  Me-  ered,  time  of  payment  for  which  is  ex- 

chanic  Falls,   Me.,  Nov.  15,  1895.    To  tended  by  a  note,  a  complaint  alleging 

balance  due  on  agreed  price  of  letters  sale  of  goods  by  the  plaintifif  to  a  firm 

patent  and  patent  sales  bookcase  $420;  consisting  of   the  defendant  and  ao- 

amount  of  price  $500;  credit  by  cash  other,  the  death  of  the  other,  conlinu- 

$35,  and  cash  $45."  ance  of  the  defendant  as  sole  survivor. 

In  0*Hara  v.  Reed,  (Del.    1897)   39  delivery  of  note  by  the  defendant  to  the 

Ad.  Rep.  776,  the  bill  of  particulars  plaintiff  lor  amount  of  the  bill  after 
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common  counts,  and,  as  has  been  seen,  it  has  been  sustained 
under  the  codes.* 

(2)  Averment  of  Indebtedness. — The  averment  that  the  de- 
fendant is  indebted  to  the  plaintiff  in  a  certain  sum  is  almost 
universally  used.'  Such  an  averment  is  not  considered  a  mere 
statement  of  a  conclusion  of  law.' 

(3)  Averment  of  Sale  —  (a)  Keoanity  and  SuAoiencjr.  —  It  must  be 
averred  that  the  goods  were  sold  to  the  defendant,  as  otherwise 
he  is  not  liable  for  the  price.* 

death  of  the  other,  and  nonpayment  of  ham  v,  Roberts,  70  HI.  19;  Fry  v,  Col- 
the  note,  and  demanding  judgment  for  born,  17  Ind.  App.  96;  Willis  v.  Brass- 
field,  8  Ky.  L.  Rep.  353;  Foerster  v. 
Kirkpatrick,  2  Minn.  210;  Allen  z/.  Pat- 
terson, 7  N.  Y.  476,  57  Am.  Dec.  542; 
Phillips  V,  Bartlett,  9  Bosw.  (N.  V.) 
678;  Duzan  r.  Mcserve,  24  Oregon  523; 
Love  V,  Doak,  5  TeK.  343. 

A  Declaration  Is  Insnfflcient,  which 
alleges  an  indebtedness  and  sets  forth 
an  account,  but  does  not  allege  the  sale 
or  delivery  of  the  articles  to  the  de- 


the  amount  of  the  bill,  interest,  and 
costs,  states  a  sufficient  cause  of  action, 
not  upon  the  note,  but  for  goods  sold 
and  delivered.  Smith  v.  Ferguson,  33 
N.  v.  App.  Div.  561. 

1.  Sfe  supra ^  (4)  Common  Counts  in 
Codf  Pleading, 

2.  Magee  v,  Kast,  49  Cal.  141; 
Abadie  v.  Carrillo,  32  Cal.  172;  Wil- 
kins  V,  Stidger,  22  Cal.  231;  Wilcox  v, 
Jamieson,  20  Colo.  158;  Tibbet  v,  Zur-    fendant,  nor  show  in  what  place  or  in 


buch,(Ind.  App.r899)52  N.  E.  Rep.  815; 
Humphrey  v.  Fair,  79  Ind.  412;  John- 
son V.  Kilgore,  39  Ind.  147;  Foerster  r. 
Ki-rkpatrick,  2  Minn.  210;  Solomon  v. 
Vinson,  31  Minn.  205;  Pioneer  Fuel 
Co.  r,  Hager,  57  Minn.  76;  S.  C. 
Herbst  Importing  Co.  v,  Hogan,  16 
Mont.  384. 

Failure  to  Name  Creditor.  —  Where  the 
averment  of  indebtedness  contains  a 
blank  instead  of  designating  the  person 
to  whom  the  defendant  is  indebted,  the 


what  manner  the  indebtedness  accrued, 
whether  on  account  of  the  defendant 
or  of  another.  Mershon  v.  Randall, 
4  Cal.  324. 

A  complaint  alleging  the  delivery  of 
a  certain  quantity  of  wheat,  of  a  cer- 
tain  market  value,  by  the  plaintiff  to  the 
defendants,  **  and  that  in  this  way,  and 
for  said  wheat,  the  said  defendants  be- 
came indebted  to  the  plaintiff  in  said 
sum,"  etc.,  was  held  insufficient  to 
state  a  cause  of  action  of  debt  since  it 


complaint  is  demurrable  even  though  did  not  show  any  breach  of  duty  or  lia- 

the  omission  may  be  a  clerical  error,  bility.     Drudge  r.  Leiter,  18  Ind.  App. 

S.  C.  Herbst  Importing  Co.  v.  Hogan,  694. 

16  Mont.  3S6.  Sufficient  Ayerment  of  Sale.  —  A  dec- 

3.  Solomon  v.  Vinson,  31  Minn.  205  laration  that,  in  consideration  that  the 

{overrulinif  Foerster  v,  Kirkpatrick,   2  plaintiff,   at   the   defendant's   request, 


Minn.  210,  and  Holgate  v.  Broome.  8 
Minn.  243);  Allen  t\  Patterson,  7  N.  Y. 

476. 

Contra.  —  In  Bo  wen  7'.  Emmerson,  3 
Oregon  452,  the  court  criticisfd  Allen 
V.  Patterson,  7  N.  Y.  476,  upon  this 
subject,   saying:     *'  The    opinion    as- 


would  deliver  to  him  certain  articles 
(specified),  the  defendant  promised  to 
deliver  the  plaintiff  as  much  as  they 
were  reasonably  worth,  and  averring 
thai  the  plaintiff  did  deliver  them  ac- 
cordingly, shows  a  sale  by  the  plain- 
tiff to  the  defendant,  and  entitles  him 


sumes.  without  argument  and  without    to  recover,  as  for  goods  sold,  the  value 


citing  any  authority  relating  to  the 
construction  of  any  modern  code,  that 
the  statement  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum 
is  the  statement  of  a  fact.  »  »  ♦ 
The  statement  that  the  defendant  is  in- 


of  the  articles  at  the  time  of  delivery. 
Hill  V.  Hill,  I  N.  J.  L.  302. 

A  complaint  alleging  a  delivery  of 
goods  on  memorandum,  to  be  held  and 
returned  by  the  defendants  at  their 
own    risk   during   a   reasonable    lime. 


debted  to  the  plaintiff  is  substantially    and  if  not  returned  within  the  reason- 


the  conclusion  to  be  found  by  the  jury 
at  the  end  of  the  investigation." 

4.  Magee     v.    Kast,    49    Cal.     141; 
Abadie  v,  Carrillo,  32  Cal.  172;  Burn- 


able time  the  defendants  to  pay  the 
value  thereof,  alleges  a  sale  and  not  a 
bailment.  Oelbermann  v.  Jarman,  58 
Hun  (N.  Y.)  609,  35  N.  Y.  St.  Rep.  593. 
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WlMn  the  AUagfttioii  Is  of  a  Bale  to  Some  Penon  Other  than  tho  Bofondaat,  for 
which  sale  it  is  expected  to  hold  the  defendant  liable,  such  facts 
must  be  averred  by  the  pleader  as  would  render  the  defendant 
liable  for  a  sale  made  to  such  third  person.^ 

Sale  by  PiaintiC  —  It  must  also  be  averred  that  the  sale  was  made 
by  the  plaintiff  or  by  some  one  under  whom  the  plaintiff  claims.' 

Information  and  Beliet  —  Where  the  edness  for  the  goods  so  sold  and  deliv- 

action    was     upon    promissory    notes  ered   to   Mehan.     This    decision    was 

assigned  to  the  plaintiff,  and  for  goods  approved  in  Fry  v.  Colborn,  supra. 

sold,   it   was   held   that    the    plaintiff  If  a  petition  shows  that  goods  were 

might  properly  allege  in  his  complaint  sold  and  delivered   upon  the  failh  of 

that  on  his  **  information  and  belief  *'  defendant's   promise,   and   the    credit 

the   notes   were  executed   by   the  de-  given  to  him  alone,  the  averment  that 

fendant.  and  on  his  "  information  and  the  goods  were  sold  and  delivered  to 

belief  '*  the  goods  were  sold  to  the  de-  another  cannot  be  taken  as  an  aver- 

fer<dant.     St.  John  z/.  Beers,  (Supm.  Ct.  ment  that  such  other  person  was  the 

Spec.  T.)  24  How.  Pr.  (N.  Y.)  377.  plaintiff's    debtor.      In   construing    a 

Pleading  and  Proof  —  Variance—  Con-  pleading  the  whole  instrument  must 

diiional  Sale.  —  An   averment   of  sale  be   considered.     Kennon   v,    Tolle,    9 

imports  an  absolute  sale,  and  proof  of  a  Ky.  L.  Rep.  811. 

conditional  sale  is   a  fatal   variance.  An  averment  that  goods  were  pur- 

Wolf  V.    Di  Lorenzo,  (N.  Y.  City  Ct.  chased  of  the  plaintiff  by  a  third  per- 

Gen.  T.)  21  Misc.  (N.  Y.)  521;  Hadley  son,  who  holds  the  same  as  trustee,  to 

V.  Bordo,  62  Vt.  285,  holding  that  proof  sell  and  pay  over  the  proceeds  to  the 

of  a  sale  under  which  title  was  not  to  defendant,    does    not,    without   more, 

pass  until  payment  of  purchase  money  show   that   the  defendant  is  liable  as 

constituted  a  fatal  variance.  purchaser.     Page  v.  Boyd,  (Supm.  Ct. 

Guaranty.  —  Proof  of  a  sale  to  a  third  Spec.  T.)  ii  How.  Pr.  (N.  Y.)  415. 

person  and  a  guaranty  of  the  account  2.  Ayennent    of   Sale    by  Plaintiif.— 

by  the  defendant  is  a  variance.     Shaw  Magee  v.  Kast,  49  Cal.  141 ;  Abadie  v. 

V.  Fleming,  174  Pa.  St.  52,  38  W.  N.  C.  Carrillo,  32  Cal.  172;  Pioneer  Fuel  Co. 

(Pa.)  324.  V.    Hager,    57   Minn.   76;    Foerster  v. 

Exchange,  —  A  sale  and  an  exchange  Kirkpatrick,  2  Minn.  210;  S.  C.  Herbsi 

are  legally  different  contracts,  and  in  Importing  Co.  v.  Hogan,  16  Mont.  386; 

strictness  an  averment  of  one  is  not  Allen  v,  Patterson,  7  N.  Y.  476,  57  Am. 

supported  by  proof  of  the  other.    Vail  Dec.  542. 

V.  Strong,  TO  Vt.  457.  A  complaint  for  goods  sold  is  not 

Special  Contract.  —  Proof  of  delivery  necessarily  defective  by  reason  of  alleg- 

to  the  defendant  under  a  special  con-  ing  that  plaintiffs  acted  as  agents  for 

tract  by  the  defendant  to  sell  the  goods  manufacturers,  and  ordered  the  goods 

and   account  lo   the   plaintiff  for  the  at  defendant's    request,   where   other 

proceeds,  and  to  give  notes  for  all  goods  allegations  show  that  they  were  in  fact 

remaining  unsold  at  a  specified  date,  is  principals  in  the  sale.    Meyers.  Fiegel, 

a   fatal    variance.      J.    I.    Case   Plow  (N.  Y.  Super.  Ct.  Gen.  T.)  34  How.  Pr. 

Works  V.  Morris,  17  Tex.  Civ.  App.  6.  (N.  Y.)434. 

1.  Sale  to  Tiiird  Person.  —  Fry  v.  Col-  Partnership.  —  In  an  action  by  sev- 
born.  17  Ind.  App.  96,  wherein  it  was  eral  plaintiffs  to  recover  for  goods  sold 
said  that  there  must  be  something  and  delivered,  an  allegation  of  partner- 
more  than  the  mere  naked  allegation  ship  is  not  necessary,  and  an  allegation 
of  indebtedness  to  render  the  defendant  of  sale  and  delivery  sufficiently  implies 
liable  in  such  a  case.  In  Rend  v.  that  the  goods  belong  to  plaintiffs 
Boord,  75  Ind.  307,  the  allegation  of  jointly.  Phillips  v.  Bartlett,  9  Bosw. 
the    complaint   was,   that    defendants  (N.  Y.)  678. 

were  partners,  and  as  such  were  in-  A  declaration  on  the  common  counts 
debted  to  the  plaintiff  for  goods  sold  alone  is  insufficient  in  an  action  by  an 
and  delivered  to  one  Mehan,  the  agent,  individual  for  the  price  of  goods  pur- 
for  them  and  upon  their  order.  This  porting  to  be  sold  by  a  firm  in  which 
allegation  the  court  held  sufficient  to  he  was  a  partner,  if  there  is  no  show- 
charge  the  defendants  with  the  indebt-  ing  of  any  assignment  of  the  claim  by 
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(b)  Bneriitioii  of  6oodi.  —  The  declaration  may  be  in  general  terms 
for  goods  sold  and  delivered  without  specifying  the  particular 
description  of  goods  sold.*  Where,  however,  the  goods  are  in 
fact  described  there  must  be  no  material  variance  in  the  proof,  or 
there  can  be  no  recovery.* 

(c)  Priw.  —  In  averring  a  sale,  the  price  should  be  stated,*  and 
stated  truly,  or  under  a  videlicet,  in  order  to  avoid  a  variance.* 

(d)  PlMe  tKf  Sale.  —  It  is  not  necessary  to  aver  the  place  where 

the  firm  to  the  plaintiff,  or  of  any  notice  Acebal  v.  Levy,  lo  Bin|2:.  3S3,  25  E.  C. 

to  defendant  of  the  firings  dissolution.  L.  174;  Cooper  v.  Smith,  15  East  103; 

Haizenbuhler  v,  Lewis,  51  Mich.  sSs*  Elmore  v,  Kingscote,  5  B.  &  C.  583,  13 

Waivtr  of  Objections,  —  In  Solomon  E.  C.  L.  327;  Gaar  v.  Fritz,  60  Minn. 

V.   Vinson,  31   Minn.  205,  it  was  held  346. 

that  the  omission  of  an  averment  that  But  where  the  averment  was  of  an 

the  goods  were  sold  and  delivered  by  agreement  to  pay  what  the  goods  were 

the  plaintiff  could  not  be  raised  for  the  reasonably  worth,  and  the  proof  showed 

first  time  on  appeal.  an     agreement    to    pay    the     regular 

1.  Snodgrass  r.  Broadwell,  2  Litt.  market  price,  the  variance  was  not  re- 
(Ky.)  355.  garded  as  fatal.  Santa  Monica  Lumber, 

Sesoriptioa  of  Intorwt  Sold.  —  A  com-  etc.,  Co.  v,  Hege,  1 19  Cat.  376. 

plaint  alleging    a    sale    of    plaintiff's  Proof  that  the  Price   Was  Less  thorn 

right,  title,  and  interest  in  certain  chat-  That  Alleged  in  the  complaint  does  not 

tels,  and  a  taking  of  possession  by  de-  constitute  a  material  variance.     Iver- 

fendant,  is  sufficient,  without  alleging  son  v,  Dubay,  39  Minn.  325. 

what  interest  plaintiff  owned.     Duzan  Price     Averred    under     Videlicet,  — 

V.  Meserve,  34  Oregon  523.  Where  a  declaration  averred  the  con- 

2.  Ploading  aad  Ftoof. -^Hastings  v.  sideratlon  for  the  purchase  of  ahorse 
Lovering,  2  Pick.  (Mass.)  214;  Clauson  to  be,  *'  ihat  the  buyer  should  give  a 
V.  Goodrich,  70  Wis.  672.  large  price,  to  wit,  100  guineas,'*  and 

An   averment  thai    plaintiff  sold   a  the  proof  showed  that  the  buyer  was 

greater  interest  than  he  did  in  fact  dis-  to  glee  *'  100  guineas  and  10/.  more,  if 

pose    of,   does    not^    under  the  issue  the  horse  suited  him,*'  it  was  held  no 

raised  by  a  general  denial,  prevent  his  variance.     Cave  v,  Coleman,  3  M.  & 

recovering  the  value  of  the  interest  ia  R.  2,  7  L.  J.  K.  B.  25. 

fact  purchased   from   him   by  the  de-  Averment  of  Price  in  Moneys  Proof  of 

fendant.     Vaaaukin  v.  Smith,  25  I nd.  Price  in  Goods,  —  The  complaint  con- 

249.  tained  two  counts,  the  first  alleging  the 

S.  See  Divine  v.  State,  4  Ind.  240.  sale  of  a  horse  to  the  defendants  for 

Orois  Bub  for  Several  Artiolei.  —  In  the   sum   of  fifteen  hundred   dollars; 

Milliken  v.  Waldron,  S9  Me.  394,  the  the  second,  that  the  defendants  were 

complaint  was  demurred   to   because  indebted  to  the  plaintiff  in  that  sum  on 

two  articles  were  named  and  the  price  account  of  a  horse  delivered  to  them  by 

of  each  was  not  stated.     The  objection  the  plaintiff  at  their  request,  which  (it 

was  overruled  upon  the  grounds  that  was   alleged)   was    reasonably    worth 

perhaps  there  was  no  price  for  each,  fifteen    hundred   dollars.       The   proof 

but  that  both  had  been  sold  for  a  gross  was  that  the  defendants  agreed  to  give 

sum.  the  plaintiff  for  the  horse  seven  hun- 

4.  Ploadiag  and  Proof — Averment  of  dred   and   fifty   dollars  in  money  and 

Sale  at  Reasonable  Price,  — A  contract  seven  hundred  and  fifty  in  horses,  and 

to  furnish  goods,   with  a  certain  lati-  that  the  plaintiff  sold  and  delivered  the 

tude  as  to  the  price,  as  saddles  at  24^.  horse  to  the  defendant  on  those  terms. 

or  26j-.,  may  be  described  as  a  contract  It  was  held  the  plaintiff  ought  to  have 

10  furnish  them  at  a  reasonable  price,  counted  on  the  agreement  to  deliver 

Laing  v,  Fidgeon,  6  Taunt.  108,  i  E.  the  horses  as  well  as  the  agreement  to 

C.  L.  327,  4  Campb.  169,  16  Rev.  Rep.  pay  the  money;    but  as  no  objection 

589.  was  made  to  the  proof  as  to  the  con- 

Where  a  sale  at  a  reasonable  price  is  tract,   on   the  ground  of   variance  or 

averred,  proof  of  a  sale  for  a  certain  otherwise,     the     error    was     waived, 

specified  price  constitutes  a  variance.  Cummings  v,  Dudley,  60  Cal.  383. 
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tile  goods  were  sold,  and  the  omission  of  such  an  averment  will 
not  render  the  complaint  ambiguous  or  uncertain.^ 

(a)  S«qiiMt  of  Defendant.  —  It  is  usual  to  aver  that  the  sale  was 
made  at  the  special  instance  and  request  of  the  defendant,'  and 
such  a. varment  has  been  held  to  be  necessary  and  material.'  But 
where  the  sale  is  stated  to  have  been  made  directly  to  the 
defer&dant,  the  words"  sold  and  delivered"  have  been  held  to 
imply  a  contract  between  the  parties  without  the  further  aver- 
ment that  it  was  at  the  special  instance  and  request  of  the 
defendant.* 

(ty   A^^dding  Siatnte  of  Vrandi.  —  It  is  not  necessary  to  aver  facts  in 
avoida^nce  of  the  statute  of  frauds.^ 

(4)    Averment  of  Promise  to  Pay.  —  At  common  law,   it  was 

I.  Hehlow  V.  Shorb,  91  Cal.  141.  And  if  so  it  can  hardly  be  necessary  to 

%  Magee  v,  Kast,  49  Cal.  141;  Wil-  allege  that  the  goods  were  sold  and  de- 

V\ns  V.   Stidger,  22   Cal.   231;   Abadie  livered  at  the  request  of  the  defendant. 

V.  CarrUlo,    32    Cal.    172;    Diake    v,  {Id.)    I  am  aware  that  this  has  been 

Seiaonin,  5  Ky.  L.  Rep.  183;  Foerster  doubted;    and   in   some   editions   Mr. 

V.  Kirk  Patrick,  2  Minn.  210;  Phillips  r.  Chilty  adds,  sed  quare,      2  Chit.    PI. 

Banlett,  9  Bosw.  (N.  Y.)678;  Allen  z.  55,  note  0,  5th  Am.  ed.;  Durnford  v. 

Patterson,  7  N.  Y.  476,  57  Am.  Dec.  Messiter,  5  M,  &   S.  446.    And  there 

5^2.  was  a  request  by   the    defendant   in 

iTerment     Hot     Turiidiotlonal.  —  In  Allen  v.  Patterson,  7  K.  Y.  476.     But 

Auckcr  V.  McCoy,  56  Cal.  524,  it  was  where  there  is  a  contract  for  the  sale 

held  that  the  want  of  an  averment  in  a  and  delivery  of  goods  to  the  defend- 

complaint  before  a  justice  of  the  peace  ant,  into  which  both  parties,  of  course, 

that  the  goods  were  sold  and  delivered  must  have   voluntarily  entered,    and 

attberequestof  the  defendants,  or  that  which  has  been  so  far  executed  that 

tbey  were  indebted  to  the  plaintiff  for  the  defendant  has  received  the  goods, 

them,  was  a  fault  in  pleading  which  it  is  not  very  apparent  how  it  can  be 

might  have  been  reached  by  demurrer,  necessary  to  allege  that  such  contract 

but  did  not  affect  the  jurisdiction  of  the  was  made  at  the  request  of  the  defend- 

coart,  or  the  validity  of  the  judgment  ant.     I  am  inclined  to  think  such  alle- 

upon  a  collateral  attack.  gation  is  not  necessary  in  a  count  for 

8.  McEwen    r.    Morey,    60  111.   32;  goods  sold  and  delivered,  though  it 

Clark  w.  Imlay,  12  N.  J.  L.  119.  may  be  prudent  to  insert  it," 

4.  SequMt  Implied.  —  Acome  r.  5.  Shelton  t/.  Conant,  10  Wash.  193. 
American  Mineral  Co.,  (Supm.  Ct.)  11  And  see  in  general  article  Frauds, 
How.  Pr.  (N.  Y.)  26,  wherein  the  court  Statute  of,  vol.  9,  p.  700. 
said:  **  The  complaint  does  not  allege  An  averment  in  a  complaint  that  the 
that  the  goods  and  chattels  were  sold  defendant  is  indebted  to  the  plaintiff 
and  delivered  at  the  special  instance  for  goods  (exceeding  $50  in  value), 
and  request  of  the  defendant;  and  one  bought  of  him  in  the  year  1857,  upon 
ground  of  demurrer  is,  that  it  does  not  which,  in  August  of  that  year,  the  de- 
slate  facts  sufficient  to  constitute  a  fendant  paid  a  part  of  the  price,  leav- 
cause  of  action.  But  when  the  sale  is  ing  a  balance  due,  etc.,  implies  that 
stated  to  have  been  made  directly  to  the  goods  were  delivered  to  the  de- 
the  defendant,  the  words  '  sold  and  de-  fendant,  and  is  not  objectionable  as 
livered  '  would  seem  to  imply  a  con-  failing  to  take  the  contract  out  of  the 
tract  between  the  parties.  See  Emery  statute  of  frauds.  Winslow  r.  Brad- 
«r.  Fell,  2  T.  R.  28,  Buller,  J.;  Brown  v.  ley,  15  Wis.  394. 

Gamier,  6  Taunt.  389,  i  E.  C.  L.  421,  Where  the  complaint  upon  a  contract 

2  Chit.  PI.  55,  note  o;  Fisher  v.  Pyne,  i  for  the  sale  of  goods  does  not  allege 

M.  &  G.  266,  note  *,  39  E.  C.  L.  437;  that  the  contract  was  in  writing,  giving 

Berry  v,  Fernandes,  i  Bing.  338,  8  E.  a  copy  thereof,  the  contract  is  shown 

C.  L.  S37;  Osborne  v,  Rogers,  i  Saund.  to  be  verbal.     Dickson  c^.  Lambert,  98 

264;  Alien  V.  Patterson,  7  N.  Y.  476.  Ind.  487. 
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usual  to  aver  a  promise  to  pay,  and  such  averment  was  sustained 
by  proof  of  either  an  express  or  an  implied  promise.*  But  under 
the  code,  where  facts  and  not  conclusions  must  be  alleged,  an 
averment  of  a  promise  to  pay  is  not  necessary,  as  it  will  be 
implied  from  the  averment  of  an  indebtedness  growing  out  of  a 
sale  and  delivery,  which  are  the  ultimate  facts  to  be  alleged.* 
Even  an  express  promise  need  not  be  alleged,  and  if  alleged 
need  not  be  proved.' 

Ayerment  of  Yalae.  —  It  is  sometimes  held  that  the  plaintiff  must 
allege  either  a  promise  to  pay  the  amount  sued  for,  or  that  the 
goods  were  worth  that  amount,*  because  while  the  law  will  imply 
a  promise  to  pay  for  goods  purchased,  it  does  not  imply  a  promise 

1.  See  generally  article  Assumpsit,  Objection  Not  Saised  Below.  —  A  fail- 
vol.  2,  p.  987.  See  also  cases  cited  in  ure  to  allege  that  the  defendant  prom- 
the  following  note.  ised  to  pay  the  sum  named  is,  at  least. 

Pleading    and    Itoof  —  Variance.  —  not  available  when  raised  for  the  first 

Where  the  promise  laid  in  the  declara-  time  on   appeal,    as  such   promise  is 

tion  is  to  pay  on  request  and  the  prom-  fairly  inferable  from  the  allegation  of 

ise  proved  on  the  trial  is  to  pay  in  three  indebtedness  for  goods  sold.     Solomon 

months,   the   variance   must  be  fatal,  v.  Vinson,  31  Minn.  205. 
however  strict  a  conformity  there  may        3.  Express  Promise.  —  De  La  Guerra 

be  between  the  allegations  and  proof  v,  Newhall,  55  Cal.  21. 
in  everything  else.     Query  v,   Brind-        **  It  may  be  advisable    *    *    *    to 

linger,  Litt.  Sel.  Cas.  (Ky.)  86.  allege  an  express  promise  fo  pay  the 

A  declaration  of  a  promise  to  pay  on  amount  ascertained  to  be  due,  and  this 

the  delivery  of  goods  to  C.  is  not  sup-  is  according  to  the  usual  forms.     But 

ported  by  proof  of  a  promise  to  pay  if  we  think  this  is  impliedly  included  in 

C.  did  not.     Trask  v,  Duval,  4  Wash,  the   allegations  of   the  paragraph    in 

(U.  S.)  97,  24  Fed.  Cas.  No.  14,  143.  question.     The  law  implies  a  promise 

2.  Ihromise  Implied.  —  Abadie  v.  Car-  to  pay  the  balance  found  to  be  due." 
rillo,  32  Cal.  175;  Wilcox  v.  Jamieson,  Bouslog  y.  Garrett,  39  Ind.  340,  citing 
20  Colo.  158;  Higgjns  V,  Germaine,  i  i  Chitty  PI.  356. 

Mont.  233;  Allen  v.  Patterson,  7  N.  Y.  Contra.  —  An  express  promise  must 

476,  57  Am.  Dec.  542;  Glenny  t/.  Hitch-  be  both  averred  and  proved.     Higgins 

ins,  (Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  98;  v.  Germaine,  i  Mont.  230. 

Russell  V.  Clapp,  7  Barb.  (N.  Y.)482;  4.  Drake  v.  Semonin,  5  Ky.  L.  Rep. 

Phillips  V.  Bartlett,  9  Bosw.  (N.  Y.)  678.  183;  Caldwell  v.  Dawson,  4  Met.  (Ky.) 

**  It  was  not  necessary   to  state  in  122;  Doyle  v.  Pike,  5  Ky.  L.  Rep.  776; 

terms  a  promise  to  pay;    it  was  suffi-  Pelly  v.  Rigncy,  6  Ky.   L.   Rep.  522; 

cient  to  state  facts  showing  the  duty  Williams    v.    Wyait,    7    Ky.    L.    Rep. 

from  which  the  law  implies  a  promise;  451;    Holgate    v.    Broome,    8     Minn, 

that    complies    with   the   requirement  243;  Foerster  v.  Kirkpatrick,  2  Minn, 

that  facts  must  be  stated  constituting  210;   Allen  v,  Patterson,  7  N.  Y.  476, 

the  cause  of  action.**     Farron  v.  Sher-  57  Am.  Dec.  542,     But  see  Solomon  v. 

wood,  17  N.  Y.  230.  Vinson,  31  Minn.  205. 

In  the  case  of  Wilkins  v,  Stidger,  22  In  Foerster  v.  Kirkpatrick.  2  Minn. 

Cal.    231,   the    court  held  that  *'  the  210,  and  Holgate  v.  Broome,  8  Minn, 

promise  to  pay,  alleged  in  the  common  243,  it  was  held  that  in  the  absence  of 

counts  in  assumpsit,  was  a  mere  con<  an  averment  of  a  promise  to  pay  or  an 

elusion  of  law  from  the  facts  stated,  allegation  of  value,  the  averment  of  in- 

and  as  the  new  code  only  requires  the  debtedness  was  a  mere  statement  of  a 

facts  to  be  stated,  they  are  sufficient  conclusion  of  law  and  insufficient.     But 

without  setting  forth  the  conclusions  of  both  these  cases  were  practically  tyver* 

law  arising  from  those  facts;*'  and  in  ruled  in  Solomon  v,  Vinson,  31  Minn, 

the  later  case  of  Abadie  v.  Carrillo,  32  205. 

Cal.  174,  the  same  thing  was  held  by  In  Bowen  v.  Emmerson,   3  Oregon 

the  court.     See  also  De  La  Guerra  z/.  452,   it  was  held  that  the    complaint 

Newhall,  55  Cal.  23.  should  state  the  promise  and  the  con- 
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to  pay  an  amount  certain  but  only  what  the  goods  are  reasonably 
worth ;  *  but  according  to  other  cases  even  an  averment  of  the 
value  of  the  goods  is  unnecessary,  being  implied  in  the  averment 
that  the  defendant  is  indebted  for  goods  sold.* 

(5)  Averment-  of  Nonpayment  or  Breach,  —  The  declaration 
should,  of  course,  show  that  the  price  is  due  and  unpaid,  and  it 
is  usual  so  to  aver  directly,'  but  the  usual  allegation  that  the 
defendant  is  indebted  to  the  plaintiff  has  been  held  sufficient  to 
show  that  the  debt  is  due  and  unpaid.*    There  is  considerable 

side  ration,  or  facts  from  which  a  prom-  3.  Magee  v,  Kast,  49  Cal.  141;  WiU 

ise  or  undertaking  upon  a    sufficient  cox  v.  Jamieson,  20  Colo.  158;  Tibbet 

consideration  is  necessarily  inferred.  v.  Zarbuch,  (Ind.  App.  1899)  52  N.  E. 

1.  Pelly  V.  Rigney,  6  Ky.  L.  Rep.  522.  Rep.  815;  S.  C.  Herbsi  Importing  Co.  v. 

8.  Value    Imj^ed.  —  Abadie    v.  Car-  Hogan,   16  Mont.  384;  Chamberlin  v, 

rillo.  32  Cal.   175;  Wilkins  v.  Stidger,  Kaylor.   2   E.    D.   Smith  (N.    Y.)  134; 

22  Cal.   231;    Higgins  v,  Germaine,  i  Phillips  f.  Bartlett,  9  Bosw.  (N.  Y.)  678; 

MonL  230.  Salisbury  v,  Stinson,   10  Hun  (N.  Y.) 

** By  fair  and  reasonable  construction  242;  Bowen  v.   Emmerson,  3  Oregon 

such  a  pleading  implies,  as  language  452;  Guthrie  v.  Mann,  (Tex.  Civ.  App. 

is  usually  understood,  that  the  plain-  1896)  35  S.  W.  Rep.  710. 

tiff  had  sold  and  delivered  goods  to  the  Pleading    and   Proof  —  Variance.  —  A 

amount  stated,  and  for  which  the  lat-  petition  which  seeks  to  recover  a  cer- 

ter  was  to  pay  the  former  that  sum,  tain  sum  as  the  unpaid  purchase  price 

It  plainly  advises  the  defendant  that  of  personal  property  is  not  sustained 

this  is  the  claim  made  against  him,  by  proof  that,  while  in  fact  such  pay- 

and  therefore  sufficiently  performs  the  ment  had  actually  been  made,  yet,  by 

office  of  a  pleading.     Laying  aside  all  false    representations,  defendant    had 

nice  verbal  criticisms,  and  considering  afterwards  induced  the  plaintiff  to  pay 

it  from  a  practical  standpoint,  there  is  him  an  amount  equal  to  the  amount  of 

no  chance  for  a  defendant  to  misunder-  such  price.     Cockrell  r.  Wood,  51  Neb. 

stand  what  such  allegations  mean.     In  269. 

almost  every  state  which  has  adopted  4.  Johnson  v.   Kilgore,  39  Ind.  147; 

the  code  such  a  pleading  is  held  good,  Humphrey  v.  Fair,  79  Ind.  412;  Allen 

and  hence  such  forms  are  commonly  r/.   Patterson,   7  N,  Y.  476;  Tucker  v, 

given  in  works  on  code  practice  and  Rushton,  7  N.  Y.  Leg.  Obs.  315:  Gra- 

pleading.        Pomeroy    on    Remedies,  ham  v.  Camman,  5  Duer  (N.  Y.)  697. 

g  542,  and  cases  cited  in  note;  Allen  v.  Season  for  Bule.  —  "  It  is  contended 

Patterson,  7  N.  Y.  476;  Abadie  v.  Car-  that  the  complaint  is  not  sufficient,  be- 

rillo,  32  Cal.  172:  Pavisich  v.  Bean,  48  cause  the  indebtedness  is  not  averred 

Cal.  364.'    This  fact  is  entitled  to  some  to    have    been    due    when    suit    was 

weight  as  a  reason   why   we  should  brought.     Such  an  averment,  though 

bring  ourselves   in  harmony  on   this  usual,  is  not  essential.     When  an  in- 

question   with  the   general  current  of  debtedness  has  accrued  by  the  sale  and 

authority  in  other  states  which  have  delivery  of  goods,   the  law  implies  a 

adopted  the  code.  Judgment  affirmed.''  promise  by  the  buyer  to  pay  the  seller. 

Solomon  z'.  Vinson,  31  Minn.  205.  A  promise  to  pay,  not  specifying  time 

Ol^eotion  Not  Baised  Below.  —  A  fail-  or  terms  of  payment  or  other  circum- 

ure  to  allege  that  the  goods  were  of  the  stances  indicating  the  contrary,  creates 

value  of  the  indebtedness  averred  is  a  debt  or  obligation  payable  presently. 

not  available  when  raised  for  the  first  An  implied  promise  to  pay,  being  a 

time  on  appeal;    that  fact  will  be  in-  matter  of  law,  need  not  be  averred.     It 

f erred  to  sustain  the  judgment.     Solo-  is  sufficient  if  the  facts    upon  which 

men  V,  Vinson,  31  Minn.  205.  such  implied  promise  arises  be  pleaded. 

heading ajid Proof. —  In  assumpsit  on  i  Estee,  PI.  &  Pr.,  §  605;  Bliss,  Code 

the  common  counts  for  the  price  of  an  PI.,  §g  152,  210;  Farron  v,  Sherwood, 

engine  sold  under  contract,  evidence  is  17  N.  Y.  227;  Mayes  v.  Goldsmith,  58 

admissible  of  the  value  of  the  engine.  Ind.  94.     From  the  foregoing  it  is  ap- 

Wickes  V,  Swift  Electric  Light  Co.,  70  parent  that   the  complaint  is  sufficient 

Mich.  322.  in  law.'*    Wilcox  t^.  Jamieson,  20  Colo. 
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confusion  and  conflict  in  the  cases  as  to  whether  or  not  payment  is 
an  affirmative  defense  to  be  averred  and  proved  by  the  defendant, 
and  which  therefore  need  not  be  anticipated  or  negatived  in  the 
declaration.* 

(6)  Averment  as  to  Performance  by  Plaintiff —  (oaditioxu  Frcoedont. 
—  Where  a  plaintiff's  right  to  recover  the  price  depends  on  a 
condition  precedent,  to  be  performed  by  him,  he  must  allege  and 
prove  the  performance  of  such  condition  precedent,  or  allege  a 
sufficient  legal  excuse  for  its  nonperformance,* 

Conditioiu  Sabseqaent.  —  But  where,  by  the  terms  of  the  contract, 
the  interest  in  and  title  to  the  property  conveyed  vest  immedi- 
ately and  absolutely  in  the  vendee,  and  the  contract  is  to  be 
rescinded  or  defeated  by  a  condition  subsequent  or  by  some 
ex  post  facto  matter,  such  condition  subsequent  or  ex  post  facto 
matter  need  not  be  alleged  and  proved  by  the  vendor  to  enable 
him  to  recover  the  price  of  the  property  so  conveyed,  for  the 

158,  wherein  it  was  held  that  an  aver-  tain  quality,  etc.,  if  the  purpose  is  to 
ment  that  defendant  is  indebted  to  rely  on  a  complete  performance  by  the 
plaintiff  on  an  account  for  goods  sold  plaintiff,  the  allegations  should  be  as 
and  delivered  in  a  specified  sum,  and  specific  as  the  undertakings;  if  to  rely 
that  defendant  has  not  paid  any  part  upon  a  performance  as  near  complete 
thereof,  is  equivalent  to  an  averment  as  it  could  be  on  the  part  of  the  plain- 
that  such  indebtedness  is  due  and  un-  tiff,  the  allegation  should  be  specific  to 
paid,  there  being  no  averment  as  to  that  extent,  and  also  show  a  willing- 
terms  of  payment  indicating  the  con-  ness  and  ability  to  do  all,  and  a  pre- 
trary.  venting  reason  imputed  to  the  party  in 

1.  These  questions  have  been  fully  fault.  Akers  v.  Central  Kentucky  L. 
considered  and  the  cases  collected  in  Asylum,  10  Ky.  L.  Rep.  817. 

the  article  pAVNfENT,  vol.  t6,  p.  164,  to  When  Performance  a  Condition  Preee- 
which  reference  is  made.  dent.  —  Where  a  special  contract  is  en- 
In  Salisbury  r.  Stinson,  10  Ilun  (M.  tered  into,  which  is  entire,  for  the  sale 
Y.)  242,  the  complaint  alleged  merely  and  delivery  of  property,  a  full  per- 
that  the  plaintiff  sold  and  delivered  to  formance  by  the  vendor  is  a  condition 
the  defendant  certain  goods  of  the  precedent  to  his  right  of  action  against 
value  and  for  which  the  defendant  the  vendee  for  the  price  of  any  part  of 
agreed  to  pay  $164.50.  A  demurrer  on  the  property  delivered  under  the  con- 
the  ground  that  it  was  insufficient  in  tract.  But  when  the  terms  of  the  con- 
not  alleging  that  the  demand  had  not  tract  do  not  make  the  performance  by 
been  paid,  or  that  it  remained  due  and  one  parly  dependent  on  a  prior  per- 
unpaid  at  the  lime  of  commencing  the  formance  by  the  other,  but  the  promise 
action,  was  overruled  as  frivolous,  of  each  is  the  consideration  for  the 
The  court  said  that  while  it  was  more  promise  of  the  other,  the  promises  are 
usual  to  aver  a  breach,  it  was  not  nee-  independent;  each  may  maintain  an 
essary,  as  payment  was  an  aflHrmative  action  on  the  promise  of  the  opposite 
defense  to  be  averred  and  proved  by  party,  in  case  of  nonperformance, 
the  defendant.  without  alleging  or  proving  perform- 

2.  Griswold  v.  Scott,  13  Ga.  210;  ance  by  himself.  Pratt  v.  Gulick,  13 
Combs  e/.  Pridemore,  (Ky.  1897)  43  S.  Barb.  (N.  Y.)  297. 

W.  Rep.  681;    Crawford  v.  Avery,  35        Waiyer  of  Performanoe  by  Acoeptanee. 

Miss.  205;  Moses  t/.  Banker,  2  Sweeny  — Since  acceptance  is  a  waiver  of  any 

(N.  Y.)  267.     And  see  in  general  arti-  unperformed  condition,  where  accept- 

cle  Conditions  Prkcedrnt,  vol.  4,  p.  ance  is  averred  performance  of  such 

626.  conditions  need  not  be  averred.     Logan 

Certainty  of  Allegation.  —  In  a  petition  v,  Berkshire  Apartment  House,  (C.  PI. 

on  a  contract  by  which  plaintiff  was  to  Gen.  T.)  3  Misc.  (N.  Y.)  296.     See  also 

furnish  brick  for  a  building,  of  a  cer-  Bedell  v,  Kowalsky,  99  Cal.  236. 
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reason  that  it  is  a  matter  of  defense  to  be  taken  advantage  of  by 
the  defendant.* 

Warranties.  —  Compliance  with  warranties,  which  are  not  con- 
ditions precedent,  need  not  be  alleged.  Breach  of  warranty  is 
matter  of  defense  to  be  alleged  and  proved  by  the  defendant.* 

Delivery.  —  A  complaint  for  the  price  of  goods  sold  should  allege 
a  delivery,'  and  the  proof  should  conform  thereto  without  any 
substantial  variance  as  to  the  time  of  delivery,"*  or  the  person  to 

1.  Griswold  v,  Scott,  13  Ga.  210.  S.  C.  Herbst  Importing  Co.  v.  Hogan, 
ninstrationB  of  Conditioni  Sabeequent.  16  Mont.  384;  Hill  v.  Hill,  i  N.  J.  L. 

— Whereby  the  terms  of  the  contract  the  302;  Willis  v.  Morse,  (Supm.  Ct.  Gen. 

vendor  sold  and  delivered  a  cotton  gin  T.)  26   N.    Y.   St.   Rep.  875;    Love  v, 

to  the  vendee,   who  promised  to  pay  Doak,  5  Tex.  343;  Hawley  z^.  Kenoyer, 

eighty  dollars  therefor,   "if    on  trial  i  Wash.  Ter.  609. 

it  performs  well,",  it  was  held  that  Contra.  —  In  Milliken  t/.  Waldron,  89 
the  vendee  was  prima  facie  liable  to  Me.  394,  it  was  held  that  in  an  action 
pay  the  amount;  but  it  was  competent  to  recover  an  agreed  price,  a  delivery 
for  him  to  plead  and  prove  that  within  and  acceptance  need  not  be  alleged, 
a  reasonable  time  after  receiving  the  Averment  Material.  —  The  averment 
machine  he  gave  it  a  fair  trial,  that  it  in  a  common  count  of  the  sale  and  de- 
did  not  perform  well,  and  that  within  livery  of  property  is  substantial,  and 
a  like  reasonable  time  he  gave  the  must  bs  proved  to  warrant  a  recovery, 
vendor  notice  of  such  fact  and  offered  Burnham  v.  Roberts,  70  111.  24. 
to  rescind  the  contract.  Griswold  v.  SnAoieney  of  Averment.  —  If  the  com- 
Scott,  13  Ga.  210.  plaint  in  an  action  for  the  price  of  logs 

A  complaint  to  recover  the  price  of  a  alleges  that  defendant  took  possession 

machine  alleged  a  sale  conditioned  on  of   them,    the   complaint   is    sufficient 

its  being  tested  by  a  particular  person  although  other  allegations  may  show 

in  employ  of  defendant,  and  perform-  that  the  plaintiff  was  not  in  actual  pos- 

ance  by  the  seller  of  all  conditions.     It  session  of  the  logs  at  the  time  of  sale, 

was  held  that  under  Code  Civ.  Pro.,  Tingley    v,    Fairhaven    Land    Co.,    9 

§  533«   requiring  plaintiff  to  establish  Wash.  34. 

performance  of  conditions  precedent.  Delivery  to  Third  Person  —  Averment 

where  his  averment  of  performance  is  of  Authority  to  Beoeive.  —  When  goods 

controverted,  the  making  of  such  test  sold  are  delivered  to  a  third  person  for 

need  not  be  shown,  it  being  a  part  of  the  exclusive  use  of  such  person,  his 

the  agreement  to  be  performed  by  the  authority  to  receive  them,  and  their 

buyer.     Hubbard  v.  Chapman,  34  N.  delivery  to  him,  are  material  and  issu- 

V.  App.  Div.  252.  able  facts,  which  plaintiff,  in  an  action 

In  an  action  on  a  written  contract  to  against    the   purchaser,   is   bound    to 

deliver  a  certain  quantity  of '*  sound  "  prove   on   the   trial,   and   is  therefore 

rice,   the  plaintiffs  are  bound  to  show  .  bound  to  aver  in  the  complaint.     It  is 

that  the  rice  was  "  sound,"  and  failing  true  that   the   delivery  of  goods  sold 

to  do  so,  they  ought  not  to  be  allowed  to  a  third  person  for  the  use  of  such 

to  recover  on  the  contract;  otherwise  person,  under  an   authority  from   the 

if  a  specific  cargo  of  rice  is  sold  with  a  purchaser,  is,  in  judgment  of   law,  a 

warranty.     But  if  any  rice  is  delivered  delivery  to  such  purchaser;    but  if  is 

and  accepted  the  plaintiff  may  recover  so,  not  as  a  fact,  but  as  a  conclusion 

on  a  quantum  valebant.    Ruiz  v.  Norton,  of  law.     Smith  v.  Leland,  2  Duer  (N. 

^Cal.  355.  Y.)497. 

2.  Ruiz  V,  Norton,  4  Cal.  355;  Neal  4.  Time    of  Delivery  — -  Yarlanoe.  — 
Shewalter,  5  Ind.   App.   147;  Rey-  Upon  an  allegation  in  a  complaint  for 

nolds  V.  Cleveland,  4  Cow.  (N.  Y.)  282;  the  delivery  of  wheat,  that  ^'heretofore, 

Buckstaff  z/.  Russell,  151  U.  S.  626.  to  wit,  about  and  previous  to  the  first 

8.  Schleicher  v.  Montgomery  Light  day  of  October,  A.  D.  1857,"  ^t  is  not 

Co.,  114  Ala.  228;  Mershon  v.  Randall,  error  for  the  court  to  allow  evidence 

4  Cal.  324;  McEwen  v,  Morey,  60  111.  of  the  '*  delivery  of   wheat  in  April, 

32;  Drake  v.  Semonin,  5  Ky.  L.  Rep.  1857."      Jackson  v.  Sharff,   i  Oregon 

183;  Crawford  v.  Avery,  35  Miss.  205:  246. 
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whom  the  delivery  was  made.* 

A  Tender,  or  Readineis  to  Perform,  should  be  alleged  by  the  vendor 
where  actual  performance  has  been  prevented  by  the  fault  of  the 
vendee.* 

(7)  Joinder  of  Counts,  —  The  common  counts  may  be  contained 
in  one  count  by  stating  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  sum  large  enough  to  cover  all  that  is  claimed,  and 
in  consideration  thereof  promised  to  pay  such  sum,  even  though 
there  be  distinct  and  different  considerations  stated  as  the  ground 
of  the  promise.  But  where  there  are  two  contracts  of  sale  and 
delivery,  and  each  transaction  as  to  consideration,  time,  quantity, 
and  price  is  stated  separately,  while  they  may  be  joined  in  one 
action,  they  must  be  stated  in  separate  counts.*    A  count  for 

A  complaint  for  goods  sold  and  de-  been  prejudiced,  which  could  nol  be 

livered  between  certain  dates  does  not  pretended    in   this    case.      Rogers    v. 

admit  proof  of  an  item  shown  by  the  Verona,  i  Bosw.  (N.  Y.)  417. 

bill  of  particulars  to  be  for  a  balance  2.  Barron    v.    Frink,    30  Cal.    486; 

stated   at  the   first  of  such  dates   for  Dana  v.    King,   2   Pick.   (Mass.)   155; 

goods  sold   prior    thereto.     American  Kaufman  v.  Canary,  (Supm.  Ct.  App. 

Broom,  etc.,  Co.  v.  Addickes,  (Supm.  T.)    21   Misc.   (N.  V.)  302;    Willis  v, 

Ct.  App.  T.)  19  Misc.  (N.  Y.)  36.  Morse,  (Supm.  Ct.  Gen.  T.)  26  N.  Y. 

1.  Averment  of  Delivery  to  Defendant,  St.  Rep.  875;    Hawley  v,  Kenoyei,  r 

Proof  of  Delivery  to  Third  Person.  — A  Wash.  Ter.  609. 

declaration  for  the  price  of  milk  de-  Snffloiency  of  Averment.  —  In  an  action 
livered  to  the  defendant  at  his  request  on  a  covenant  for  the  price  of  tobacca 
is  supported  by  proof  of  a  delivery  to  to  be  delivered  at  New  Orleans,  to  be 
the  defendant's  wife,  while  living  apart  paid  on  a  day  subsequent,  an  averment 
from  him,  without  means  of  support,  of  an  offer  lo  deliver,  without  show- 
by  reason  of  his  cruelty.  Benjamin  v.  ing  a  delivery  or  why  it  was  not  in 
Dockham,  134  Mass.  418.  fact  made,  is  insufficient.     Morton  v. 

In  an  action  for  clothes  '*  furnished  Smith,  4  T.  B.  Mon.  (Ky.)  313. 

to  the  defendant  and  his  sons  "  plain-  When  Averment  of  Tender  Vnneoessary. 

tiff  may  recover  for  clothes  furnished  — If  a  readiness  to  deliver  and  perform 

another  besides  the  sons  on  defendant's  is    averred    in    the    declaration     ancl 

written  order.     McKeon  v.  Byington,  proved,  a  tender  need  not  be  alleged  or 

70  Conn.  429.  proved.     McPherson  v.  Nelson,  44  III. 

Under  an  averment  of  delivery  to  the  124. 
defendant,  amplified  by  a  bill  of  par-  Where  the  complaint  alleges  that  de- 
ticulars  specifying  the  names  of  em-  fendant  took  possession  of  the  goods 
ployees  of  the  defendant  to  whom  such  sold,  a  tender  need  not  be  alleged, 
goods  were  delivered,  proof  is  admis-  Tingley  v.  Fairhaven  Land  Co.,  9 
sible  to  show  an  arrangement  between  Wash.  34.  The  allegation  that  de- 
the  parties  that  the  goods  should  be  de-  fendant  took  possession  of  the  property 
livered  to  employees  of  defendant,  and  under  the  contract  is  not  open  to  the 
that  they  were  so  delivered,  and  were  construction  that  defendants  took  tor- 
charged  to  defendant.  Thayer  v.  tious  possession.  Duzan  v.  Meserve, 
Cable,  19  N.  Y.  App.  Div.  558.  24  Oregon  523. 

In  a  suit  brought  to  recover  the  value  In    Singer    Mfg.   Co.   v.   Hatley,   3 

of  goods  delivered  to  B.  for  his  use.  Wash.  Ter.  198.  the  plaintiff  sought  to 

but  on  the  defendant's  order,  who  had  recover  the  value  of  goods  sold  upon 

previously  paid  such  bills  and  prom-  condition    that   title  should   not   pass 

ised  to  pay  this,   which  was  made  out  until  payment.     Defendant  demurred 

in  the  defendant's  name,  the  defendant  upon  the  ground  that  the  complaint  did 

is  liable  upon  a  complaint  for  goods  not  aver  performance  or  tender  of  per- 

8old  and  delivered  to  the  defendant,  formance  by  passing  title.    The  court 

the  variance  in  regard  to  the  delivery  overruled   the  objection,  but  without 

not  being  material  under  the  Code  of  stating  its  reasons. 

Procedure   unless  the  defendant  has  8.  Acome  r.  American  Mineral  Co., 
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goods  sold  and  delivered  may  be  joined  with  a  count  upon  an 
implied  assumpsit  founded  upon  the  waiver  of  a  conversion.* 

(8)  Amendments.  —  An  amendment  which  changes  the  cause 
of  action,  or  introduces  a  cause  of  action  which  is  entirely  new 
and  different  from  that  stated  in  the  original  declaration,  is  not 
allowed.* 

3.  Plea  or  Answer  —  a.  In  General. —  The  denials  of  the 
answer  in  an  action  for  the  price  of  goods  sold  must  controvert 
the  material  express  allegations  of  the  complaint,  and  those  that 
are  necessarily  implied  therefrom.* 

The  Date  or  Time  of  Sale  is  not  a  material  or  traversable  fact.* 

Promiee  to  Pay.  —  Where  the  indebtedness  charged  in  the  com- 
plaint is  admitted,  a  denial  of  the  alleged  promise  to  pay  is 
immaterial.* 

ArgnmentatiTe  Denial.  —  An  answer  averring  that  the  sale  was  upon 

(Supm.  Ct.)  II   How.   Pf.  (N.   Y.)  24.  count  on  sl  quantum  meruit.     Erie  City 

See  generally  article  Assumpsit,  vol.  2.  Iron  Works  v.  Barber,  118  Pa.  St.  17, 

p.  987,  and  article  Money  Counts,  vol.  wherein  the  court  said:    **  The  amend- 

14,  p.  49.  ment  should  be  allowed  because  the 

1.  Hawk  V.  Thorn,  54  Barb.  (N.  Y.)  substance  of  the  action  was  the  value 
164.  of  the  goods  sold  and  delivered.     It 

2.  Erie  City  Iron  Works  v.  Barber,  may  be  said  that  this  is  introducing  a 
118  Pa.  St.  17;  Smart  v,  Tetherly,  58  different  contract  from  that  set  our  in 
N.  H.  310,  wherein  it  was  held  upon  the  declaration;  and  true,  in  form,  it 
this  principle  that  a  declaration  for  is;  but  the  injury  done  to  the  plaintiff 
goods  sold  and  delivered  cannot  be  is  the  nonpayment  for  goods  sold  by 
amended  by  the  addition  of  a  special  them  to  the  defendant,  and  the  ad- 
coant  on  an  acceptance  by  the  defend-  ditional  count  is  only  for  the  purpose 
ant  of  an  order  given  the  plaintiff  by  a  of  recovering  damages  for  that  injury." 
creditor  of  the  defendant.  See  also  3.  Higgins  v.  Germaine,  i  Mont.  230. 
generally  article  Amendments,  vol.  i,  Pleadhig  and  Proof  —  Eyidence  of 
p.  458.  Value.  —  Where  goods  were  sold  under 

Permiflsible  Amendments.  —  A  declara-  a  special  contract,  and  in  an  action  for 

tion  containing  the  common  counts  for  the  price  the  defendant  contended  that 

goodssoldanddelivered,  and  for  goods  the  goods  actually  delivered   were  of 

bargained  and  sold,  may  be  amended  inferior  quality,  evidence  of  what  the 

by   adding  a  special   count  upon  the  goods  were  worth  is  admissible  under 

contract  of  sale.     Clay  v,  Bohonon,  54  the  issue.     Brewer  v,  Housatonic  R. 

N.  H.  475.  Co.,  107  Mass.  277. 

A  declaration  for  goods  sold  and  de-  4.  Finley  v.  Quirk.  9  Minn.  194,  86 

livered  may  be  amended  by  adding  a  Am.     Dec.    94;    Gregory    v.    Wright, 

count  for  goods  bargained  and  sold.  (Supm.  Ct.)  11  Abb.   Pr.  (N.  Y.)  417, 

Jenness  «/.  Wendell,  51  N.  H.  63.  holding  that  a  denial  of  the  times  when 

A  complaint  upon  an  account  for  the  items  were  sold  and  delivered  is 
goods  sold  amd  delivered  may  be  frivolous  but  not  sham, 
amended  at  the  trial  at  the  close  of  the  Admiseion  from  Pailnre  to  Deny.  — 
evidence  so  as  to  include  an  item  not  Since  the  averment  in  the  complaint  as 
included  in  the  complaint  or  bill  of  par-  to  the  time  of  sale  and  delivery  is  not 
ticulars.  where  the  circumstances  are  a  material  allegation  within  the  mean- 
such  thai  the  defendant  could  not  have  ing  of  N.  Y.  Code  of  Civ.  Pro.,  §  522, 
been  surprised.  Parsons  v,  Sutton,  66  it  is  not  admitted  by  a  failure  to  deny 
N.  Y.  92.  it  in  the  answer,   and  therefore  ma- 

Where  the  plaintiff  declares  in  an  te rials  furnished   at  other  times  and 

indMtatus assumpsit  for  goods  sold  and  payments  thereon  may  be  considered. 

delivered,  but  upon  the  trial  is  disap-  Brown  v,  Cody,  32  N.  Y.   App.  Div. 

pointed  in  the  evidence,  he  should  be  627,  23  N.  Y.  App.  Div.  210. 

permitted   to  add  by   amendment    a  6.  Levinson  v,  Schwartz,  22  Cal.  229. 
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a  condition  to  be  performed  by  the  plaintiff  not  averred  in  the  com- 
plaint,  although  an  argumentative  denial,  is  good  on  demurrer.* 

IXenlal  of  Knowledge  or  InformaUon.  —  An  answer  by  a  personal  rep- 
resentative alleging  a  want  of  information  and  knowledge  as  to 
whether  goods  had  been  sold  to  his  decedent,  is  equivalent  to  an 
answer  by  the  decedent,  were  he  living,  denying  that  the  goods 
had  been  sold  or  delivered.* 

b.  General  Issue  and  General  Denial — (i)  Statement  of 

Rules,  —  Under  the  General  Issne  any  defense  may  be  made  which 
shows  that  the  original  contract  is  not  binding,  or  by  its  terms  is 
no  longer  binding.* 

A  General  Denial  under  the  code  is  somewhat  similar  in  effect  to 
the  general  issue  at  common  law,  but  the  range  of  matters  admis- 
sible thereunder  is  much  narrower.  Under  a  general  denial  all, 
and  only,  such  matters  as  tend  to  disprove  some  material  allega- 
tion of  the  complaint  are  admissible.'* 

1.  Dickson  v.  Lambert,  98  Ind.  487.      third  person,  and  his  promise  only  col- 

2.  Drake  v.  Semonin,  82  Ky.  291;  lateral,  without  pleading  the  statute  of 
Harris  v.  Hill,  15  Ky.  L.  Rep.  751.  frauds.     Boston  Duclc  Co.  v.  Dewey,  6 

8.  Buclcels  V,  Cunningham,  6  Smed.  Gray  (Mass.)  446. 

&    M.    (Miss.)  358.   holding  that    an  FnindintheSaleofan  animal,  by  which 

agreement  made  by  an  administrator  the  purchaser  is  deceived  into  taking 

at  a  sale,  that  if  the  property  was  lost  an  unsound  for  a  sound  one,  may  be 

by  the  purchaser  by  reason  of  being  proved  in  an  action  on  the  note  given 

taken  under  an  execution  against  the  for  the  purchase  money  under  the  plea 

intestate,  the  purchaser  should  not  be  oi  non  assumpsit,     Simmons  v.  Cutreer, 

bound  to  pay  the  purchase  money,  may  12  Smed.  &  M.  (Miss.)  584,   wherein 

be  set  up  under  the  general  issue  as  a  the  court  said:    '*  It  is  more  regular 

defense  to  an  action  for  the  purchase  to  plead  the  fraud  specially,  or  to  give 

money.  notice  of  the  intended  defense,  but  no 

Payment.  —  Where  goods  are  sold  for  objection  appears  to  have  been  made 

ready  money,  and  payment   is   made  to  the  introduction  of   the  testimony 

accordingly,  no  debt  arises,  and  such  upon  that  ground." 

payment  is  therefore  provable    under  4.  See    article   Answers    in    Code 

the  general  issue.     Bussey  v,  Barnett.  Pleading,  vol.  i,  p.  777,  and  article 

9  M.  &  W.  312,  I  Dowl.  N.  S.  646.  II  Pleas  at  Law,  vol.  16,  p.  539. 

L.  J.  Exch.  211.     Contra^  Littlechild  v,  Imum  and  Proof  under  Oeneral  BeniaL 

Banks,  7  Q.  B.  739.  53  E.  C.  L.  739,  14  —  Under  a  general  denial  of  the  allega- 

L.  ].  Q.  B.  356,  9  Jur.  1096.     And  see  tions  in  the  complaint,  which  set  forth 

in  general  article   Payment,  vol.   16,  a  parol  agreement  and  part  acceptance 

p.  164.  thereunder,  plaintiff  must  prove  both 

Breach  of  Warranty  as  to  quantity  or  contract  and  acceptance.     Russell  v, 

quality  may  be  taken  advantage  of  un-  Wisconsin,  etc.,  R.  Co.,  39  Minn.  145. 

der  the  general  issue  in  an  action  for  In  an  action  by  a  wife  for  goods  sold 

price.     Allen  v.  Hooker,  25  Vt.  137.  and  delivered,  evidence  that  defendant 

Statute  of  Erands.  —  Under  a  plea  of  accepted  the  goods  on  an  indebtedness 

nunquam     indebitatus    for    goods    bar-  of  plaintiff's  husband  is  admissible  un- 

gained  and  sold,  it  is  open  to  the  de-  der   a    general    denial.    Simmons    v. 

fendant  to  take  the  objection,  that  the  Wilde,  (Supm.  Ct.  App.  T.)  25  Misc. 

contract  is  void   by  section  17  of  the  (N.  Y.)497. 

statute  of  frauds.  Fricker  v,  Thom-  Under  a  general  denial  to  complaint 
linson,  i  M.  &  G.  772,  39  E.  C.  L.  648.  for  goods  sold  and  delivered,  def end- 
See  also  Leaf  v,  Tuton,  10  M.  &  W.  ants  may  show  they  had  revoked  the 
393,  12  L.  J.  Exch.  69.  agency  of  the  person  who  purchased  in 

In  assumpsit  for  goods  sold  and  de-  their  name,  and  that  plaintiffs  had  no- 

livered  to  the  defendant,  he  may  show  ticeof  such  revocation.     Hierv.  Grant, 

that  the  sale  and  delivery  were  to  a  47  N.  Y.  278. 
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Ctonanl  Denial  Limited  by  Spedflo  Denial.  —  Where  the  answer  contains 
both  a  general  and  a  specific  denial,  the  former  raises  no  issue 
outside  of  the  latter.^ 

Vew  Matter  in  confession  and  avoidance  is  not  admissible  under 
either  the  general  issue  or  a  general  denial,  but  must,  as  in  other 
cases,  be  affirmatively  pleaded  and  proved  by  the  defendant.* 

(2)  Application  of  Rules.  —  Under  the  general  issue  or  a  gen- 
eral denial  the  defendant  may  show  that  the  goods  delivered  were 
not  the  specific  goods  bought,'  or  that  the  plaintiff  had  delivered 
only  a  part  of  the  goods  sold,*  or  that  the  goods  were  sold  on 
credit  and  the  term  of   credit   had   not   expired,*    or  that  the 

Where  plainiiff  avers  that  defendant  condition,  where  he  did  not  aver  that 
is  indebted  to  him  for  cattle  sold  and  de-  there  had  been  no  compliance  by  plain. 
Hvered,  and  1  he  answer  denies  the  aver-  tiff  with  his  contract  to  deliver  com- 
ment, the  defendant  may  show  any-  pieted  machines.  Lozier  v,  Hannan, 
thing    disproving     the     contract    as  12  Colo.  A  pp.  59. 

averred;  as,  that  another  party,  who  8.  Montgomery  v,  Gann,  51  Mo. 
in  fact  sold  the  cattle,  sold  them  as  his  App.  187,  holding  that  the  defendant 
own  and  not  as  the  agent  of  the  plain-  may  show,  under  a  general  denial,  that 
tifif;  or,  that  defendant  was  not  to  pay  he  bought  good  wheat  and  that  the 
until  the  cattle  were  fattened  and  wheat  delivered  was  spoiled  and  dam- 
slaughtered.  Such  proof  is  not  new  aged,  having  been  delivered  by  plain- 
matter.  Hawkins  v.  Borland,  14  Cal.  tiff  by  mistake. 
413.  DeUvery  of  Different  Artiole.  —  Under 

1.  Philip  Schneider  Brewing  Co.  v,  the  general  iss>ue  the  defendant  may 
American  Ice-Mach.  Co.,  77  Fed.  Rep.  prove  that  the  article  delivered  was  not 
138,  40  U.  S.  App.  382,  wherein  it  was  the  one  purchased.  Thus  he  may  show 
held,  in  an  action  for  the  price  of  a  that  the  article  delivered  was  a  second- 
machine,  where  the  complaint  averred  hand  one,  whereas  his  order,  in  con- 
full  performance  by  the  plainti/f,  and  nection  with  the  circumstances  under 
the  answer,  after  a  general  denial,  which  it  was  made,  called  for  a  new 
specified  certain  parts  as  being  defec-  one.  Grieb  v.  Cole,  60  Mich.  397. 
tive,  that  evidence  of  defects  must  be  4.  Manning  z'.  Winter,  7  Hun  (N.  Y.) 
confined  todefects  in  the  parts  specified.  4S2. 

2.  Defeneei  that  Most  Be  Specially  6.  Dixie  v.  Abbott,  7  Cush.  (Mass.) 
Pleaded.  —  Defendant  must  specially  610  [r}V/;/^  Broomfieid  v.  Smith,  i  M.  & 
plead  the  defense  that  instead  of  buy-  W.  542];  Landis  v.  Morrissey,  69  Cal. 
ing  the  goods  he  held  them  to  sell  for  87;  Wilder  v,  Colby,  134  Mass.  377. 
account  of  plaintiff,  or  that  after  pur-  This  Eyidence  Does  Not  Confess  and 
chasing  and  receiving  the  goods  he  Avoid  the  debt.  It  denies  that  there 
rejected  them  because  of  their  inferior  ever  was  a  debt  before  action  brought, 
quality.  Wallace  v.  Blake,  128  N.  Y.  There  is  no  debt  until  the  credit  has 
676,  40  N.  Y.  St.  Rep.  609.  expired.       Avoiding  is  admitting  the 

Where  the  purchase  of  goods  is  ad-  cause  of  action  and  afterwards  avoid- 
mitted  and  no  rejection  of  the  goods  is  ing  it.  Per  Baron  Alderson  in  Broom- 
pleaded,  defendant  cannot  show  that  field  v.  Smith,  i  M.  &  W.  542. 
the  value  of  the  goods  to  him  was  less  Spedal  Denial  of  Expiration  of  Credit 
than  their  market  value.  Wellinj;:  v.  ITot  New  Matter,—  Where  the  com- 
Ivoroyd  Mfg.  Co.,  15  N.  Y.  App.  Div.  plaint  avers,  in  an  action  on  contract, 
116,  4  N.  Y.  Annot.  Cas.  145.  the  sale  and  delivery  of  a  bill  of  goods 

Where  there  is  no  averment  in  the  on  a  certain  day,  whereby  the  defend- 

answer  that  the  purchase  was  induced  ant  is  now  indebted,  etc.,  and  the  an- 

by  false  representations,  evidence  of  swer  avers  that  they  were  purchased 

fraud  in  a  sale  by  sample  is  not  admis-  on  a  credit  of  six  months,  and  that  the 

sible.     Harrison  z'.  McCormick,  89  Cal.  credit  has  not  expired,  it  is  not  new 

327.  matter  in  the  answer  requiring  a  reply. 

Defendant    cannot    show    that    the  but  a  special  denial  that  the  defendant 

goods  were  delivered  in  an  incomplete  is   indebted   as    alleged    in    the  com- 

87  Volume  XIX. 


Aetion  for  Mee.  SALES*  FIm  or  Aniww. 

price  was  different  from  that  stated  in  an  invoice  introduced  in 
evidence.* 

Gift.  —  Under  a  general  denial,  evidence  that  the  chattels  were 
a  gift  is  admissible,  since  proof  of  a  gift  disproves  the  allegation 
of  a  sale.* 

Failure  of  Title.  —  Under  the  general  issue  it  cannot  be  shown 
that  at  the  time  of  the  sale  the  goods  did  not  belong  to  the 
vendor,  and  that  they  were  afterwards  reclaimed  by  the  real 
owner.^ 

Failure  of  Consideration.  —  Under  a  general  denial  the  defendant  can- 
not show  that  the  goods  were  valueless  because  n9t  of  the  quality 
ordered.'* 

A  General  Denial,  Coapled  with  an  Admiasion  that  between  the  dates 
mentioned  certain  goods  were  furnished  to  the  defendants  but  not 
to  the  value  claimed,  does  not  admit  the  sale  and  delivery  of  the 
goods  in  controversy,  but  simply  admits  that  the  plaintiff  fur- 
nished other  goods  to  the  defendants.* 

c.  Denial  OF  Indebtedness.  —  A  general  denial  of  indebt- 
edness, or  a  denial  that  a  particular  sum  is  due,  is  insufficient ;  the 
answer  must  go  further  and  state  the  specific  ground  of  denial, 
so  that  the  case  may  be  brought  at  once  to  a  precise  and  distinct 
issue  of  fact  on  each  item  or  class  of  items.®    A  denial  of  indebt- 

plaint.     Gilbert  v.  Cram,  (Supm.  Ct.  caused  by  the  breach  of  contraci  by  the 

Spec.  T.)  12  How.  Pr.  (N.  Y.)  455.  plaintiff. 

SnfBciency  of  Special  Denial.  —  A  gen-  6.  Claffy  v.  O'Brien,  16  Daly  (N.  Y.) 

eral  averment  that  the  term  of  credit  204. 

has  not  expired  is  insufficient,  as  it  is  a  Where  the  complaint  alleges  delivery 
mere  conclusion  of  law;  in  pleading  by  plaintiff  at  various  times  of  a  large 
this  defense  it  is  necessary  to  aver  the  number  of  items  set  out,  and  the  an- 
date  of  the  sale  and  the  length  of  time  swer  admits  that  the  plaintiff  furnished 
for  payment  given,  and  from  these  items,  but  denies  all  other  allegations 
specific  facts  the  court  can  determine  of  the  complaint,  it  does  not  relieve 
whether  the  term  of  credit  has  expired  plaintiff  from  proving  delivery  of  each 
or  not.  Levinson  v.  Schwartz,  22  Cal.  item.  Hoffman  House  v.  Hoffman 
229,  holding  that  for  this  reason  it  was  House  Caf6,  36  N.  Y.  App.  Div.  176. 
proper  to  refuse  leave  to  amend  the  an-  6.  *'  If,  for  instance,  the  ground  of 
swer  by  adding  an  averment  that  the  defense  is  that  an  article  was  never  de- 
goods  were  purchased  on  credit  and  liveted  or  that  it  was  sold  contrary  to 
that  such  term  of  ciedit  had  not  ex-  law,  or  if  any  defense  is  intended  which 
pired.  goes  to  show  that  the  transaction  was 

1.  Edwards,  etc..  Lumber  Co.  v.  illegal  or  void  in  its  inception,  it  must 
Baker,  2  N.  Dak.  289,  wherein  the  ac-  be  specified  in  the  answer,  in  the  same 
tion  was  not  on  an  account  stated,  but  manner  as  release,  accord  and  satisfac- 
merely  to  recover  the  balance  of  the  tion,  infancy,  or  any  other  defense  in 
alleged  purchase  price.  its  nature  matter  of  discharge  or  avoid- 

2.  Blatz  V.  Lester,  54  Mo.  App.  283.     ance."     Granger    v.    Ilsley,    2    Gray 
8.  Walker  v,  Mellor,  11  Q.  B.  478,  63    (Mass.)  523. 

E.  C.  L.  478,  2  C.  &  K.  346, 61  E.  C.  L.  Answer  Held  Safflcient.  —  An  answer 

346.  admitted  that  *'  plaintiff  sold  and  de- 

4.  Knabe   v,    Flameless    Gas    Stove  livered  to  said  defendant  a  large  qu^n- 

Co.,  (Supm,  Ct.  App.  T.)  19  Misc.  (N.  tity  of  merchandise,  and  that  he  paid 

Y.)  152,  wherein  it  was  held  that  the  therefor  the  several  sums  stated  in  the 

defendant  should  either  have  rescinded  Ml  of  items  of  credits,  annexed  to  the 

the  sale  or  counterclaimed  the  damages  amended  complaint,"  but  denied  that 
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edness  is  a  denial  of  a  mere  legal  conclusion  and  raises  no  issue.  ^ 

The  Tftcts  of  Bale  uid  Delivery  and  not  the  averment  of  indebtedness 

should  be  denied.^    A  denial  of  indebtedness  is  not  a  denial  of 

any  balance  was  due,  and  denied  e^ery  answer  denying  that  the  defendant  was 

aliegaiion  except  as  admiiled.      This  indebted  on  the  account  presented  by 

was  held  sufficient  to  put  at  issue,  and  the  petition  more  than  $500,  was  sufii* 

to  require  proof  from  plainiifT  as  to  the  ciently  responsive;    and  on   the  issue 

items  of  the  account,  the  times  when  thus  formed  the  plaintiff  on  the  plead- 

the  goods  were  sold,  and  the  prices,  ings  was  entitled  to  a  judgment   for 

Albr.i  »-'.  Figuera.  60  N.  Y.  630.  only  $500.     Webb  v,  Jeflfries,  2   Bush 

1.  Power  V.  Gum,  6  Mont.  5;  Wells  (Ky.)  221.     In  this  case  the  court  said; 

V.  McPike,  21  Cal.   216;    Lighiner  z/.  **  Had  the  bill  of  particulars,  instead  of 

Menzel,  35  Cal.  452;  Thruston  v.  Old-  the  general  account,  been  filed  as  an 

ham,  6  Bush  (Ky.)  j6;  Higgins  v.  Ger-  exhibit  with  the  petition,  or  been  after- 

maine.  i  Mont.  230.  wards  presented  by  an  amended  peti- 

Bham  or  Frivoloiu  Answer.  —  An  an-  tion    as    a    true    specification    of   the 

swer  stating    merely   that    defendant  articles  of  merchandise    embraced   in 

"  has  no  recollection  sufficient  to  form  the  account  on  which  the  action  was 

a  belief  as  to  the  specific  sum  to  which  founded,  the    rejected  answer  would 

the  bills  of  goods    *    *    *    amount,  have  been  fatally  irresponsive  in  not 

and  he  therefore  cannot  either  admit  denying     that     the     respondent    had 

or  deny  that  he  remains  indebted,"  in,  bought  all  or  any  of  the  articles  charged 

etc.,  though  not  sham,  is  frivolous,  and  at  the  prices  charged,  or  in  not  alleging 

plaintiffs  are  entitled  to  judgment  on  partial  payment,  reducing  the  amount 

motion.     Nichols  v.  Jones,  (Supm.  Ct.  tacitly   admitted   to  have    been    once 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  355.  due." 

'*  What  Is  Necessary  to  ConBtitate  a  Suffl-  2.  Lightner  v.  Menzel,  35  Cal.  452; 
dent  Denial  in  any  particular  case  must  Webb  v,  Jeffries,  2  Bush  (Ky.)  221; 
depend  on  the  import  of  the  petition,  Thruston  v,  Oldham,  6  Bush  (Ky,)  18. 
or  of  the  counterclaim  or  set-off  pre-  Snffioienoy  of  Denial.  —  An  answer  ad- 
sented  by  an  answer.  Such  plead-  mitting  the  sale,  delivery,  etc.,  of  the 
ings,  when  founded  on  an  account  as  goods  as  alleged,  but  averring  that  the 
in  this  case,  have  been  construed  to  re-  goods  were  imperfect  and  not  accord- 
late  to  it,  and  by  implication  to  allege  ing  to  agreement,  and  claiming  to  re- 
what  may  reasonably  be  inferred  from  coup  damages,  should  be  construed  as 
the  statement  of  the  items  of  the  ac-  a  denial  of  delivery  of  the  articles 
count;  and  if,  for  example,  the  founda-  called  for  by  the  agreement,  and  the 
tion  of  the  action  is  an  ordinary  account  affirmative  of  the  issue  is  upon  the 
for  goods,  the  petition,  although  in  the  plaintiff.  Penhryn  Slate  Co.  z/.  Meyer, 
brief  form  prescribed  for  use  under  the  8  Daly  (N.  Y.)  61. 

Code,  will  be  taken  to  allege  a  sale  and  When  an  answer  denies  that  a  sale 
delivery  of  the  goods  to  the  party  and  delivery  was  made  except  on  con- 
charged,  upon  an  express  or  implied  ditions  afterwards  set  out,  and  does 
promise  to  pay  therefor  the^price  stated  not  set  out  a  conditional  sale  but 
in  the  account;  and  the  answer  there-  alleges  certain  representations  and  a 
fore,  to  be  sufficient  as  a  denial,  should  guaranty  as  an  inducement  to  pur- 
controvert  some  material  pari  of  these  chase,  it  admits  the  sale  and  delivery, 
actual  or  constructive  averments;  and  and  puts  the  burden  affirmatively  upon 
it  will  not  suffice  to  simply  deny  some  the  defendant  of  showing  the  facts 
mere  conclusion  of  law;  as  to  deny  that  which  sustain  the  allegations  of  repre- 
the  defendant  is  indebted  as  alleged,  or  sentatlons  and  guaranty.  Goodwin  v. 
that  the  account  is  just."  Thruston  v,  Hirsch,  37  N.  Y.  Super.  Ct.  503. 
Uldham,  6  Bush  (Ky.)  18  fnViV/^  Francis  Frivoloos  Answer.  —  Where  a  com- 
V.  Francis,  18  B.  Mon.  (Ky.)  57;  Webb  plaint  alleges  that  plaintiff,  as  agent  of 
V.  Jeffries,  2  Bush  (Ky.)  221;  Clarke  v.  A.,  sold  and  delivered  to  defendant  ccr- 
Ftanell,  16  B.  Mon.  (Ky.)  329].  lain  goods,  for  which  he  promised  to 

Answer  Qood  in  View  of  Complaint.  —  pay  plaintiff,  an  answer  setting  up  that 

To  a  petition  on  a  merchant's  account  the  goods  sold  belonged  to  a  third  per- 

for  an  alleged  balance  of  $620  on  an  son  and  not  to  plaintiff,  and  that  such 

account  for  merchandise,  without  any  third   person,   and   not  plaintiff,   sold 

specifications  of  the  articles  sold,  an  them,   and   not    denying  delivery   by 
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the  sale  and  delivery.^ 

d.  Denial  of  Value.  —  Where  the  complaint  alleges  the 
goods  to  be  of  a  certain  value,  an  allegation  in  the  answer  that 
the  defendant  paid  a  less  sum,  which  was  the  full  price  of  the 
goods,  is  not  a  sufficient  denial  of  the  allegation  of  value.*  A 
verified  answer  denying  the  allegation  of  value  cannot  be  stricken 
out  as  sham,  because  the  allegation  of  value  in  the  complaint  is 
material.* 

e.  Illegality  of  Sale.  — At  common  law,  illegality  of  the 
sale  was  available  under  the  general  issue,*  but  this  rule  has  been 
changed  by  modern  codes  and  practice  acts,  and  now  the 
defense  of  illegality  must  be  distinctly  set  up  in  the  answer,* 
even  where  the  action  is  on  a  note  or  check  given  for  the  price.® 
The  legality  of  a  sale  is  a  conclusion  or  inference  of  law,  and 
hence  is  not  traversable.''^ 

/.  Failure  of  Consideration  —  (i)  In  General.  —  A  plea 

of  failure  of  consideration  should,  in  order  to  bar  a  recovery, 

plaintiff,  his  agency  for  such  third  per-  5.  Granger  v.  Ilsley,  2  Gray  (Mass.) 

son,    or   defendant's   promise   to  pay  521;     Bradford    v,   Tinkham,   6  Gray 

to  him,   is  frivolous.     The   uncontro-  (Mass.)  494.;  Finley  v.  Quirk,  9  Minn, 

verted  sale  of  the  goods  by  plaintiflf  as  194,  86  Am.  Dec.  94;  Horan  v,  Weiler, 

agent,  and  defendant's  promise  to  pay  41  Pa.  St.  470. 

plaintiff,  as  stated  in  the  complaint,  en-  Sale  on  Suiiday.  —  Facts  tending    to 

able   plaintiff   to  recover.       Reilly    v.  establish  the  defense  that  the  sale  was 

Cook,  (N.  Y.  Super.  Ct.   Spec.  T.)  13  made  on  Sunday,  and  is  therefore  void. 

Abb.  Pr.  (N,  Y.)  255,  22  How.  Pr.  (N.  constitute  new  matter  by  way  of  de- 

Y.)  93.  fense  and   must  be   pleaded   affirma- 

1.  Moffitt-West  Drug.  Co.  v,  Lyne-  tively.  Finley  7/.  Quirk,  9  Minn.  194, 
man,  10  Colo.  App.  249,  citing  Gale  v.  86  Am.  Dec.  94. 

James,  11  Colo.  540.  In  Ray  v.  Catlett,  12  B.  Mon.  (Ky.) 

2.  Power  v.  Gum,  6  Mont.  5,  where-  534,  it  was  held  that  a  plea  to  an  action 
in  the  court  said:  "  If  the  respondent  upon  a  note  that  it  was  made  and  de- 
desired  to  deny  that  these  items  were  livered  on  the  sabbath  day,  without 
of  the  value  mentioned  in  the  com-  any  averment  that  the  payee  knew 
plaint,  but  only  of  the  value  of  $175,  he  those  facts,  or  that  the  transaction 
should  have  denied  that  they  were  of  which  induced  the  giving  of  the  note 
the  value  alleged  in  the  complaint,  or  took  place  on  the  sabbath  day,  or  that 
of  any  other  or  greater  value  than  it  was  a  prohibited  act,  is  not  a  good 
$175."  plea.      It   was   also   held    that   a  plea 

3.  Gregory  v,  Wright,  (Supm.  Ct.)  11  averring  that  plaintiffs  were  druggists 
Abb.  Pr.  (N.  Y.)  417.  and  that  the  note  was  given  for  drugs 

Pleading    and    Proof.  —  Proof    that  sold  on  a  particular  day,  without  aver- 

goods  were  of  no  value  is  inadmissible  ring  in  terms  that  it  was  on  Sunday,  is 

under  plea   that  they   were    of    little  not  a  sufficient  plea.     In  this  case  the 

value.     Deifendorff  t/.   Gage,  7  Barb,  court  construed  the  pleas  with  great 

(N.  Y.)  18.  strictness  in  order  to  avoid  a  statute 

4.  Granger  v.  Ilsley,  2  Gray  (Mass.J  which  had  not  been  invoked  for  over 
521;  Dixie  V,  Abbott,   7  Cush  (Mass.)  fifty  years, 

610.     See  also  supra^  II.  3.  b,  (i)  State-  A  Denial  of  the  Sale  raises  an  issue 

ment  of  Rules ,  only  on  a  sale  in  point  of  fact,  and  not 

In  Horan  v.  Weiler,  41  Pa.  St.  470,  on  the  legality  of  such  sale.     Finley  r. 

it  was  held,  in  an  action  to  recover  Quirk,   9    Minn.    194,    86    Am.    Dec. 

for  liquors  sold,  that  under  a  plea  of  94. 

non  assumpsit  plaintiffs  need  not  show  6,  Bradford    v.    Tinkham,    6    Gray 

their  license  to  sell,  but  that  want  of  a  (Mass.)  494. 

license  is  matter  in   avoidance   to  be  7.  Finley  z\  Quirk,  9  Minn.   194,  86 

specially  pleaded  by  defendant.  Am.  Dec.  94. 
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allege  that  the  defendant  obtained  no  interest  whatever  under 
the  sale.^  Total  want  of  consideration  may  be  pleaded  in  gen- 
eral terms.*  Under  a  plea  of  total  failure  of  consideration,  a 
partial  failure  may  be  shown.'  Where  delivery  is  a  condition 
precedent,  nondelivery  on  demand  may  be  pleaded  as  a  defense.* 
Nondelivery  of  a  portion  of  the  goods  sold  may  be  pleaded  as 
a  partial  failure  of  consideration.*  An  answer  denying  the  alle- 
gations in  the  complaint  as  to  the  quantity  of  goods  delivered 
cannot  be  stricken  out  as  frivolous.®  Nondelivery  at  the  time 
stipulated  cannot  be  pleaded  where  the  defendant  subsequently 
accepted  the  goods.  "^ 

{i)  Misrepresentations  and  Breach  of  Warranty—  (a)  In  General. 
—  Misrepresentations  or  breach  of  warranty  as  to  the  quantity 
or  quality  of  the  goods  sold  may  be  pleaded  in  defense  as  a 
complete  or  partial  failure  of  consideration  as  the  case  may  be ; 
the  defendant  is  not  compelled  to  resort  to  a  separate  action  or 
to  plead  by  way  of  recoupment  or  counterclaim  to  obtain  a  rem- 
edy therefor.® 

1.  Samner    v.    Gray,    4    Ark.    467;  proof  of  an  agreement  that  acceptance 
Minor  V.  Kelly,  5T.  B.  Mon.  (Ky.)  274.  should  not  operate  as  a  waiver  could 

2.  Ohio  Thresher,  etc.,  Co.  v.  Hen-  not  be  made  in  the  absence  of  an  aver- 
sel,  9  Ind.  App.  328.  ment  of   such  an   agreement    in   the 

S.  Brantley  v.  Thomas,  22  Tex.  270.  answer. 

Pleading  andFroof  as  to  Yalae.  —  In  an  8.  Alabama.  —  Parker   v.    McFerrin, 

action  for  the  price  of  goods  sold,  an  103  Ala.  132. 

averment  in  the  answer  that  they  were  Arkansas,  —  Raines    v,    Dooley,   23 

of  little  value  being  no  defense,  proof  Ark.  329. 

that  they  were  of  no  value  is  inadmis-  California,  —  Flint  v.   Lyon,  4  Cal. 

sible  under  it.     Deifendorff  z/.  Gage,  7  17;    Stockton   Sav.,  etc.,  Soc.  v.  Gid- 

Barb.  (N.  Y.)  18.  dings,  9j5  Cal.  84. 

4.  Malone  v,  Minnesota  Stone  Co.,  Georgia.  —  Taylor    v,    Griswold,   32 
36  Minn.  325.  Ga.  569;  Dukes  v.  Nelson,  27  Ga.  457. 

In  Hitchcock  v,  Turnbull,  44  Minn.  Illinois,  —  Welling  v,  Schiller,  27  111. 

475,  an  answer  therein  set  out  was  held  App.  284. 

insufficient  to  show  nondelivery  within  Indiana, — Conncrsville  v,  Wadleigh, 

a  reasonable  time.  7  Blackf.  (Ind.)  102;  Shirk  v,  Mitchell, 

Where  a  vendor  agreed  to  release  the  137  Ind.  185;  Hillenbrand  z/.  Stockman, 
goods  sold  from  a  lien  for  storage  rent,  123  Ind.  598;  Rose  v.  Wallace,  11  Ind. 
and  the  purchaser  accepted  a  draft  for  112;  Love  r.  Oldham,  22  Ind.  51;  Sei* 
the  price  without  obtaining  delivery  of  berling  v.  Rodman,  14  Ind.  App,  460; 
the  goods,  an  allegation  in  the  answer  Elliott  v,  Coggshall,  4  Blackf.  (Ind.) 
in  an  action  on  such  draft  that  the  ven-  238;  Ohio  Thresher,  etc.,  Co.  v.  Hen- 
dor,  though  often  requested  so  to  do,  sel,  9  Ind.  App.  328,  distinguishing 
has  failed  to  pay  such  charges,  and  Marsh  v.  Low,  55  Ind.  271. 
has  failed  and  refused  to  deliver  the  Iowa,  —  Donahue  v,  Prosser,  10 
goods    or    any    part    thereof,    is,    as  Iowa  276. 

against  a  motion  for  judgment  upon  Kansas.  —  Dempster  Mill  Mfg.  Co. 

the  pleadings,  su6Scient  to  show  a  de-  v,  Fitzwater,  6  Kan.  App.  24. 

mand   for  the  delivery  of  the  goods.  Kentucky,  —  Allison  z*.  Noble,  i  Lilt. 

Malone  v,   Minnesota    Stone   Co.,   36  (Ky.)  279. 

Mian.  325.  Maryland.  —  Beall  v.  Pearre,  12  Md. 

5.  Stafford  v.  Anders,  8  Fla.  34.  550,  citing  Cline  v.  Miller,  8  Md.  286. 

6.  Youngs   V.  Kent,  46    N.  Y.  672,  Massachusetts,  —  Everett  v.   Gray,   I 
reversing  2  Sweeny  (N.  Y.)  248.  Mass.  loi. 

7.  Nicholas  V.  Venable,  (C.  PI.  Gen.  Minnesota, — Allen    v,  Swenson,  53 
T.)  3  Misc.  (N.  Y.)  109,  holding  that  Minn.  133. 
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(b)  XiiroproMiitatioiis.  —  False  representations  as  to  the  quality  of 
the  goods  must  be  specially  pleaded.^  Fraud  cannot  be  shown 
under  a  plea  of  breach  of  warranty.*  According  to  the  weight 
of  authority  a  plea  of  fraud  in  general  terms,  not  alleging  the 
particulars  of  the  fraud,  is  bad.'  A  plea  of  misrepresentation 
should  allege  that  certain  representations  were  made  by  the  plain- 
tiff to  the  defendant,*  with  intent  to  deceive  and  defraud  him ;  * 
that  the  defendant  believed  such  representations  to  be  true  and 
relied  thereon  and  was  induced  thereby  to  purchase  the  goods,* 
and  that  such  representations  were  false. ''^ 

Mississippi,  —  Dancey    v.    Sugg,  46  that  the  defendant  received  no  benefit 

Miss.  606;    Harman   v.  Sanderson,  6  whatever,  his  remedy  was  by  an  action 

Smed.  &  M.  (Miss.)  41.  for  the  fraud  or  breach  of  warranty, 

J^^w      Hampshire,  —  Shepherd     v,  and  it  could  not  be  set  up  by  way  of 

Temple,  3  N.  H.  455.  defense. 

New  York,  —  Beccker  v,  Vrooman,  1.  Woodhouse  v.  Swift,  7  C.  &  P.  310, 

13  Johns.  (N.  Y.)  302;  Payne  v.  Cutler,  32  E.  C.  L.  521. 

13   Wend.  (N.    Y.)  605;    Reab  v.   Mc-  2.  Shirk  v.  Mitchell,  137  Ind.  185. 

Alister,  8  Wend.  (N.  Y.)  109.     And  see  3.  See  article  Frai^d,  vol.  9,  p.  686, 

Case  V.   Boughton,   11   Wend.  (N.  Y.)  et  scq. 

io6.                                                *  4.  Wood   V,   Ross,  (Tex.   Civ.   App. 

Pennsylvania.  —  Lee  v,   Baylie,  (Pa.  1894)  26  S.  W.  Rep.  148. 

1888)   13    All.    Rep.   950;    Weiraer  v,  6.  Lefler    v.    Field,    52   N.   Y.   621; 

Clement,  37  Pa.  St.  147.  Budd  v.  Power,  8  Mont.  380. 

Texas.  —  Brantley    v.    Thomas,    22  Answer  Baisixig  Ko  Iwue  of  Fraad. — 

Tex.  270;  Lewis  v.  Taylor,  (Tex.  Civ.  In  an  action  to  recover  the  purchase 

App.  1893)  24  S.  W.  Rep.  92.  price  of  a  quantity  of  barley,  the  an- 

Virginia.  —  Fleming  .  v,     Toler,    7  swer  alleged  that  plaintiff  represented 

Gratt.  (Va.)  310.  it  to  be  good,  first  quality,  merchant- 

Wisconsin.  —  Walton  v.  Cody,  I  Wis.  able     barley,    and     that    defendant's 

420.  agent,  who  made  the  purchase,  relied 

United  States,  —  Miller  v.    Smith,    i  upon     this    representation;     that    the 

Mason  (U.  S.)437;  Boggs  «/.  Wann,  58  barley  was  not    merchantable,  which 

Fed.     Rep.     681;     American    Electric  fact  was  known  to  plaintiff.     It  was 

Constr.  Co.  v.  Consumers'  Gas  Co.,  47  held  that  this  answer  did  not  raise  an 

Fed.  Rep.  43.  issue  of  fraud,  as  it  omitted  two  cle- 

Reason  for    Bole.  —  "To  avoid    cir-  ments  essential  to  constitute  fraud,  i.<r., 

cuity,   by  driving  the  defendant  to  a  that  plaintiff  made  the  representation 

cross  action  on  his  warranty,  he  is  per-  with   intent   to  defraud,  and  that  de- 

mitted  to  set  up  these  matters  in  de-  fendants  or  their  agent  were  deceived 

fense,  either  in  mitigation  of  damages,  by  it.     Lefler  v.  Field,  52  N.  Y.  621. 

or  as  a  complete  answer  to  the  whole  6.  Wood  v.   Ross,  (Tex.    Civ.   App. 

case,"     Flint  v.  Lyon,  4  Cal.  17.  1804)   26   S.    W.    Rep.    148;    Evans   v. 

Where  a  Specialty  Is  Given  in  consid-  Schriver  Laundry  Co.,  57  111.  App.  150; 

eration  of   a   purchase   a   false  repre-  Lefler  i\  Field,  52   N.  Y.  621;  Abilene 

sentation      or     warranty     cannot    be  Nat.  Bank  v.  Nodine,  26  Oregon  53. 

pleaded  in  discharge   thereof.      Vroo-  Pleading    and    Proof. —  Evidence    of 

man  v,  Phelps,  2  Johns.  (N.  Y.)  177.  fraud  in  the  sale  of  goods  by  sample  is 

Partial  Eailore  of  Consideration. —  In  inadmissible,  where  there  is  no  allega- 

all  cases  where  there  is  either  an  ex-  tion  in  the  answer  that  the  defendant 

press  or  an  implied  warranty,  the  ven-  was  induced  to  purchase  by  reason  of 

dee    of    goods    may    show    a    partial  such  false  representations.     Harrison 

failure  of  consideration  in  defense  of  v.  McCormick,  89  Cal.  327. 

an  action  againsi  him  for  the  purchase  In    Settles    v.    Holman,   (Tex.   Civ. 

money  without   returning   the  goods.  App.   1896)  33  S.  W.   Rep.  880,  an  an- 

Brantley  v.  Thomas,  22  Tex.  270.  swer    set   out   was    held   sufficient  to 

In    Minor  v.   Kelly.    5   T.   B.   Mon.  show  that  the  false  representation  was 

(Ky.)  274,  it  was  held  that  unless  the  made  at  or  prior  to  the  time  of  sale, 

fraud  or  breach  of  warranty  was  such  7,  Wood  v,    Ross,  (Tex.  Civ.  App. 
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AverriBg  Knowledge  of  Defects.  —  The  plea  of  failure  of  considera* 
tion  by  reason  of  unsoundness  or  defects  in  the  property  sold 
must  aver  that  the  plaintiff  knew  of  such  defects  or  unsound- 
ness.* 

Iignry  to  Defendant.  —  A  plea  of  misrepresentation  is  bad  in  the 
absence  of  an  allegation  that  the  defendant  was  injured  thereby.* 

(o)  Warranties.  —  A  plea,  answer,  or  affidavit  of  defense  settin^^ 
up  a  breach  of  warranty  as  a  defense  should  allege  the  terms 
of  the  warranty,  whether  it  was  express  or  implied,  and  state 
when,  by  whom,  and  by  what  authority  it  was  made.^     It  need 

1894)  26  S.   W.    Rep.    148;    Raines  v.  as  it  sets  up  neither  fraud  nor  breach 

Dooley,  23    Ark.   329;    Bonneville   v,  of  warranty.     Stever  v.  Lamoure,  Hill 

ilamilion.  8  Kulp  (Pa.)  216.     See  also  &  D.  Supp.  (N.  Y.)  352. 

infra^id)  Defects  or  Breach.  2.  Rice  v.  Gilbreaih,  119  Ala.  424. 

Defective   Averment  of  Falsity.  —  An  3.  Gould   v.   Gage»  118  Pa.  St.  559; 

averment  that  a   representation    was  Wile,  etc.,  Co.  v.  Onsel,  10  Pa.  Co.  Ct. 

made  **  with  knowledge  of  its  falsity,"  659. 

is  bad    when  properly  objected  to,  as  An  Affidavit  of  Defense  which  alleges 

ihe  facts  constituting  the  fraud  should  breach  of  warranty  is  insufficient  if  it 

be  directly  averred,  but  a  demurrer  not  does  not  state  whether  the  warranty 

specifying   such  objection   should   be  was  express  or  implied,  whether  verbal 

overruled.     Ricez/.  Gilbreath,  iiq  Ala.  or  in  writing,  what  were  its  terms  and 

424.  when  it  was  made;  if  in  writing  the 

1.  Minor  I*.  Kelly,  5  T.  B.  Mon.  (Ky.)  writing  should  be  set  forth.     Voneiff 

274;    Raines  v,  Dooley,  23  Ark.  329;  v.    Braunreuter,    11    Pa.   Co.   Ct.    554 

Stever  v.  Lamoure,   Hill  &  D.  Supp.  \citing  Kaufman  v.  Cooper  Iron  Min. 

(N.  Y.)  352.  Co.,   105  Pa.  St.   541;  Gould  v.  Gage, 

Averment    of   Scienter  —  Necessity. —  118  Pa.  St.  559]. 

Where  a  breach  of  an  absolute  warranty  'Answer  Held  Sufficient.  —  In  an  action 

is  set  up  as  a  failure  of  consideration,  for  price  upon  a  written  order  for  the 

no  scienter  need  be  alleged,  but  when  a  purchase  of  machinery,  signed  by  the 

false  representation  is  averred,  then  a  defendants,    to  which   is    attached    a 

scienter  must  also  be  averred.     Case  printed  form  of  warranty  without  sig- 

V.  Boughton,  II  Wend.  (N.  Y.)  106.  nature,   an   answer  denying  that  the 

If  unsoundness  in  the  property  sold  writing  set  out  constitutes  the  entire 

be  alleged  the  plea  must  show  that  the  contract,  denying  that  the  printed  form 

plaintiff  made    representations  which  of  warranty  attached  to  the  order  was 

he  knew  to  be  false,  or  it  must  show  any  part  of  the  contract,  and  alleging 

such  representations  as  to  soundness  a  verbal  warranty  and  a  breach  there- 

as  to  constitute  in   law  a   warranty,  of,  states  a  good  defense  against  an 

Raines  v.  Dooley,  23  Ark.  329.  attack  by  demurrer  for  want  of  facts. 

An  averment  that  plaintiff    falsely  Dempster  Mill  Mfg.  Co,  r.  Fitzwater, 

represented  himself  to  be  the  owner  of  6  Kan.  App.  24. 

the  goods  sold,  is  not  sufficient  to  sus-  Warrant  Immaterial  in  View  of  Issues, 
tain  the  charge  of  fraud  or  deceit,  such  —  In  an  action  for  the  purchase  price 
language  amounting  merely  to  a  state-  of  goods  sold,  the  answer  alleged  that 
ment  that  the  representation  was  un-  they  were  sold  on  trial,  and,  if  not  to 
true.  Budd  v.  Power,  8  Mont.  380.  the  satisfaction  of  the  purchaser,  they 
In  this  case  the  objection  was  that  the  could  be  returned;  that  they  were  not 
defendant  should  have  alleged  and  satisfactory  and  were  returned.  A 
proved  that  such  representations  were  warranty  was  also  alleged  and  a  breach 
false,  and  that  plaintiff  knew  them  to  of  the  warranty;  but  the  answer  con- 
be  false  and  intended  to  deceive  the  de-  tained  no  allegation  of  damages  for 
fendant.  A  notice  of  a  breach  of  con-  such  breach,  or  counterclaim  for  the 
tract  in  the  sale  of  a  mare,  in  that  the  same.  On  the  trial  plaintiff  admitted 
mare  was  represented  to  be  **  true,  that  the  sale  was  on  trial,  to  the  satis- 
gentle,  orderly,  etc.,  when  in  truth  and  faction  of  defendants,  but  sought  to 
in  fact  said  mare  at  the  time  was  untrue,  show  an  acceptance  after  a  trial.  It 
disorderly,  etc./*  is  wholly  defective,  was  held,  under  these  circumstances, 
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not  be  averred  that  the  plaintiff's  warranty  was  the  consideration 
of  the  defendant's  promise,  nor  that  the  warranty  was  made  before 
the  promise;  it  is  sufficient  if  the  plea  allege  that  the  promise 
was  made  for  the  price  of  the  chattel  which  the  plaintiff  sold  and 
warranted.*  It  must  be  alleged  that  the  purchaser  relied  upon 
the  warranty  and  was  thereby  deceived.*  But  a  charge  of  fraud 
or  knowledge  of  unsoundness  is  not  necessary  to  the  defense.* 
An  answer  setting  up  breach  of  warranty  as  a  defense  should 
show  compliance  by  the  defendant  with  the  conditions  of  the 
warranty.'*  It  need  not  be  alleged  that  the  warranty  was  in 
writing.* 

Where  Breach  of  an  Implied  Warranty  is  relied  on  as  a  defense  it 
should  be  averred  directly  either  that  the  party  warranted,  or 
that  he  undertook  and  promised,  that  the  article  was  of  a  particu- 
lar quality.*  The  evidence  from  which  the  warranty  is  implied 
should  not  be  stated.''' 

An  Answer  hj  Joint  Defendants  setting  up  breach  of  warranty  as  a 
failure  of  consideration  is  not  bad  merely  because  it  also  avers 
that  one  of  the  defendants  had  previously  sold  his  interest  in  the 
goods  purchased  to  his  codefendant.* 

that  evidence  of  the  warranty  was  im-  6.  Misner  v.  Granger,  9  111.  69. 
material,  and  it  was  error  to  receive  the  In   Pennsylvania   an  affidavit  of  de- 
same.     Reeves  v.  Cress,  73  Minn.  261.  fense  should  state  whether  the   war- 

1.  Williams  v,  Harris,  2  How.  ranty  is  express  or  implied.  Gould  v. 
(Miss.)  627.                                              •  Gage,  118  Pa.  St.  559;  Wile,  etc.,  Co. 

2.  Abilene  Nat.  Bank  v,  Nodine,  26  v.  Onsel,  10  Pa.  Co.  Ct.  659:  Voneiflf  t^. 
Oregon  53.  Braunreuter,  11  Pa.  Co.  Ct.  554. 

8.  Williams  V.  Harris,  2  How.  (Miss.)  Pleading  and  Proof — Variance,  —  If 

627.  a  party  alleges  a  special  wai ranty  and 

Fraud,  Aocidenti  or  Mistake.  —  Where  breach  thereof,  in  his  defense  against 

the  action  is  upon  the  notes  given  for  a  claim  for  the  value  of  the  article  war- 

the  purchase  price,  a  plea  of  breach  of  ranted,  he  cannot  resort  to  that  which 

warranty  and  failure  of  consideration  the  law  would  imply,  were  none  made 

does  not  add  to  or  vary  the  contract  be-  expressly,    or    none   other  set    forth, 

tween  the  parties,  and  it  is  not  neces-  Walton  v.  Cody,  i  Wis.  420. 

sary  to  allege  therein  fraud,  accident.  Amendment  to   Confotm  to  Proof.  — 

or  mistake.     Raines  v.  Dooley,  23  Ark.  Where  the  answer  sets  up  an  express 

329;    Aultman  v.   Mason,  83  Ga.  212;  warranty,  and  on  trial  only  an  implied 

Williams    v.    Harris,    2    How.   (Miss.)  warranty  is  proved,  it  is  not  error  to 

627.  permit  it  to  be  amended  so  as  to  con* 

Dnplioity.  —  A    plea    that    plaintiflf  form  to  the  facts  proved,  where  there 

falsely  and    fraudulently  represented  is  no  surprise.     Boothby  v.  Scales,  27 

and   warranted  the  article  sold  to  be  Wis.  626. 

sound,  and   that   such   representation  Averment  of  Purpose  of  Purchase.  —  An 

and  warranty   were  false  and  fraud u-  answer    relying   upon    breach    of    an 

lent,  is  not  bad  for  duplicity.     Barker  implied    warranty   of    fitness   for  the 

V.  Justice,  41  Miss.  240.  purpose  for  which  the  article  was  pur- 

4.  Ohio  Thresher,  etc.,  Co.  v.  Hen-  chased  should  aver  positively  and  not 
sel,  9  Ind.  App.  328.  by  way  of  recital  for  what  purpose  the 

5.  Parker  t/.  McFerrin,  103  Ala.  132.     article  was  purchased,  and  should  show 
Contra^  in    affidavits   of   defense    in     that  the  alleged  defects  were  within 

Pennsylvania,     Gould  v.  Gage,  118  Pa.  the  terms  of  the   warranty.     Shirk  v, 

St.   559;    Wile,   etc.,   Co.   v.  Onsel,    10  Mitchell,  137  Ind.  185. 

Pa.  Co.  Ct.  659;  Voneiff  z'.  Braunreuter,        7.  Misner  v.  Granger,  9  111.  69. 

II  Pa.  Co.  Ct.  554.  8.  Lewellen  v.  Crane,  113  Ind.  289. 
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SUpnUtion  Limiting  Aetion  for  Breacli.  —  A  stipulation  that  no  action 
for  a  breach  of  warranty,  and  no  claim  for  recoupment  of  dam- 
ages, shall  be  made  after  the  expiration  of  one  year,  can  be  made 
available  only  to  a  counterclaim  or  action,  and  does  not  pre- 
vent pleading  a  breach  in  defense  as  a  failure  of  consideration.* 

(d)  Befaeti  or  Breaeh.  —  A  plea  of  failure  of  consideration  based 
on  false  representations  or  breach  of  warranty  must  allege  what 
representations  or  warranties  were  made,  and  wherein  the  goods 
failed  to  come  up  to  such  representations  or  warranties.*    An 

1.  Ohio  Thresher,  etc.,  Co.  v.  Hen-  crushed  the  wheat  and  did  not  properly 
sel.  9  Ind.  A  pp.  328.  separate  it,  but  carried  off  large  quanti- 

2.  Spedfloation  of  Befooti.  —  Flint  v.  ties  of  the  wheat  with  the  straw,  states 
Cook,  102  Ind.  391;  Seibe fling  t/.  Rod-  the  defects  and  breach  sufficiently, 
man,  14  Ind.  App.  460;  Aermotor  Co.  Springfield  *fengine,  etc.,  Co.  v.  Ken- 
V.  Earl,  18  Ind.  App.  181;  McCormick  nedy,  7  Ind.  App.  502. 
Harvesting  Mach.  Co.  v.  Gray,  100  An  answer  alleging  that  a  machine 
Ind.  285;  Lane  v,  Penn  Glass  Sand  Co.,  was  warranted  to  do  certain  work,  but 
172  Pa.  St.  252;  Wood  V.  Ross,  (Tex.  that  it  would  not  do  the  work  which  it 
Ci7.  App.  1894)  26  S.  W.  Rep.  148;  was  warranted  to  do,  and  specifically 
Ohio  Thresher,  etc.,  Co.  v,  Hensel,  9  describing  the  manner  in  which  it  did 
Ind.  App.  328,  wherein  an  answer  set  the  work,  thus  showing  that  the  work 
out  was  held  specific  enough  as  to  was  not  well  done,  is  sufficient  to 
defects;  Shirk  v,  Mitchell,  137  Ind.  show  the  breach  of  warranty,  and  to 
185;  Springfield  Engine,  etc.,  Co.  v,  advise  the  plaintiff  of  what. issue  must 
Kennedy,  7  Ind.  App.  502;  Gould  v,  be  made.  Seiberling  zr.  Tatlock,  13  Ind. 
Gage,  118  Pa.  St.  559.  App.  345. 

Answers  or  Fleas  Held  Sufficient.  —  In  An  answer  alleging  as  a  breach  of 
Waller  A.  Wood  Mowing,  etc.,  Mach.  warranty  that  **  with  proper  manage- 
Co.  V.  Field,  8  Ind.  App.  107,  an  an-  ment  the  said  machine  would  not,  and 
swer  which  alleged  in  substance  and  could  not,  and  did  not  do  as  much  work 
efifect  that  the  machine  in  question  was  or  as  good  work  as  other  machines  of 
warranted  to  be  well  made  of  good  similar  size  for  the  same  purpose,*'  is 
material,  and  that  with  proper  man-  not  bad  as  alleging  legal  conclusions, 
agement  it  would  do  good  work,  and  where  it  is  preceded  by  a  minute  state- 
which  further  averred  that  the  machine  ment  of  the  particular  facts  on  which 
was  not  in  certain  particulars  well  the  conclusion  is  based.  Robinson  v, 
made  of  good  material,  and  would  not  Berkey,  100  Iowa  136. 
with  proper  management  do  good  work,  A  plea  alleging  that  plaintiff  falsely 
was  sufficient  on  demurrer,  although  it  and  fraudulently  represented  and  war- 
was  pronounced  not  a  model  pleading  ranted  a  slave  to  be  sound  in  body  snd 
and  not  in  some  respects  so  full  and  mind,  which  representation  and  war- 
specific  as  it  ought  to  be.  ranty  were  at  the  time  they  were  made 

In  Williams  V.  Harris,  2  How.  (Miss.)  false  and  fraudulent  in   this  that  the 

627,  the  plea  commenced  by  a  general  said   negro   was   wholly   unsound,    is 

averment  that  the  consideration  of  the  sufficiently  certain.     Barker  v.  Justice, 

note  had  failed,  and  went  on  to  specify  41  Miss.  240. 

that  the  note  was  given  for  the  pur-  In  an  action  on  a  bond  given  for  the 
chase  of  certain  negroes,  which  the  price  of  a  slave,  a  special  plea  under 
seller,  by  bill  of  sale,  warranted  to  be  the  Act  of  1831  is  good,  which  avers  in 
sound,  but  which  in  fact  were  un-  general  terms  that  the  slave  was  un- 
sound, specif ying  the  disease,  and  that  sound  at  the  time  of  the  sale,  and  that 
it  existed  at  the  time  of  sale.  The  the  plaintiff  knew  the  fact  and  fraudu- 
date  of  the  bill  of  sale  was  also  given  lently  concealed  it  from  the  defendant; 
showing  that  it  was  executed  on  the  and  that  upon  discovering  the  fact  the 
day  the  note  was.  This  plea  was  held  defendant  offered  to  return  the  slave 
good  on  demurrer.  and  demanded  a  rescission  of  the  con- 

An  answer  alleging  breach  of  war-  tract,   which  plaintiff    refused;  laying 

ranty  that  a  separator  would  do  good  the  damages  to  the  whole  amount  of 

work,  which  alleges  that  the  separator  the  price,  or  not  laying  any  damages, 
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averment  that  the  plaintiff  has  not  complied  with  his  contract,  and 
that  the  defendant  has  been  thereby  put  to  great  delay,  expense, 
and  damage,  states  merely  a  conclusion  and  is  no  defense;  the 
various  matters  in  which  it  was  claimed  the  plaintiff  had  failed 
to  comply  with  his  contract  must  be  stated.*  An  averment  that 
an  article  bought  did  not  work  well  is  not  an  averment  of  any 
defect  therein,  but  is  merely  an  expression  of  an  opinion  upon 
which  no  issue  can  be  made.*  But  an  averment  that  the  article 
warranted  would  not  operate  at  all,  and  was  utterly  worthless,  is 
sufficient.* 

A  General  Allegation  tliat  the  Goods  Were  Without  Yalne  is  insufficient  to 
show  breach  of  warranty  of  fitness  for  a  particular  purpose."* 

SesnltB  of  Defeete.  —  In  pleading  a  breach  of  warranty,  it  is  suffi- 
cient, generally,  to  plead  the  results  of  defects  rather  than  the 

and  praying  for  judgment  in  bar  of  the  berling  r.  Rodman,  14  Ind.  App.  460, 

action.     Fleming     v.    Toler,    7   Gratt.  citing  Aultman  v,  Seichting,  126  Ind. 

(Va.)  310.  T37.     See  also  Aermolor  Co.  v.  Earl, 

Answers    Held    Insaf&dent. —  In    an  18  Ind.  App.  181. 

action  for  the   price  of  guano,  a  plea  3.  Dill  v,  O'Fcrreli,  45  Ind.  268. 

alleging  that  the  guano  did  not  contain  Allegations    of  Fraud    Insoffioient  to 

the  ingredients  indicated  by  the  analy-  Show  Failure  of  Consideration.  —  A  plea 

sis  branded  on  the  sacks  in  which  it  alleging  in  general  terms  that  the  ven- 

was  contained  was  insuflScient,  in  fail-  dor  represented  to  defendant  that  the 

ing  to  state  what  the  ingredients  were,  shares  of  stock  sold  were  valuable  and 

and  in  omitting  the  word  *'  substan-  would   become   more  so,  whereas,  in 

tially  "  in  the  averment  as  to  the  lack  fact,  such  shares  were  worthless  and 

of  such  ingredients.     Spinks  ;y.  Wash-  known  to  be  so  by  the  seller,  is  demur- 

ington,  96  Ga.  756.  rable,  the  allegations  of  fraud  being 

In  Case  v.  Grim,  77  Ind.  565,  the  de-  insufficient  to  show  failure  of  considera- 

fendant  filed  an  answer  alleging  in  sub-  tion.     Welling  t/.  Schiller,  27  III.  App. 

stance  that  the  note  sued  on  was  one  284. 

of  two    notes   given   for  a  separator  4.  Aermotor  Co.    v.    Earl,    18    Ind. 

which    the   plaintiff  represented    and  App.   181,  citing  Neidefer  v.  Chastain, 

warranted   to   be  good,   but  that  the  71  Ind.  363. 

same  would  not  operate  and  was  not  Worthlessness  for  Speoifio  Purpose. — 
worth  half  the  price  at  which  it  was  An  answer  averring  that  the  machine 
purchased.  This  answer  was  held  to  was  bought  for  a  specific  purpose  made 
be  clearly  defective,  because  it  did  not  known  at  the  time  to  the  plaintiff,  and 
show  what  the  price  of  the  machine  that  it  proved  utterly  worthless  for  that 
was,  nor  that  any  part  of  the  price  had  purpose,  is  a  good  plea  of  a  failure  of 
been  paid,  nor  the  nature  of  the  defects  consideration.  Keystone  Implement 
complained  of,  nor  negative  the  fact  Co.  v,  Leonard,  40  Mo.  App.  477. 
that  they  might  easily  have  been  reme-  It  cannot  be  assumed  as  matter  of 
died.  If  the  machine  was  worth  half  law  that  a  jack  incapable  as  a  foal  get- 
its  price,  the  note  was  not  without  con-  ter  is  worthless  for  all  other  purposes; 
sideration.  therefore  an  answer  alleging  that  the 

Pleading  and  Proof.  —  Where  a  special  note  sued  on  was  given  for  a  iack, 
plea  alleges  a  general  and  special  which  was  warranted  to  be  a  sure  foal 
unsoundness,  the  defendant  is  not  getter,  but  which  proved  to  be  worth- 
confined  to  evidence  of  the  special  less  for  that  purpose,  does  not  show  a 
unsoundness,  but  may  give  evidence  of  total  failure  of  consideration,  and 
any  unsoundness.  Fleming  v,  Toler,  therefore  is  not  sufficient  as  a  strict  de- 
7  Gratt.  (Va.)  310.  fense.     While  a  cause  of  action  on  the 

1.  American  Electric  Constr.  Co.  v.  warranty  might  have  been  sustained. 

Consumers'    Gas    Co.,  47   Fed.    Rep.  and  the  damages  used  as  a  counter- 

43*  claim,  it  was  not  so  pleaded.     Waller 

8.  Flint  V,  Cook,  102  Ind.  391;  Sei-  v,  Bowles,  10  Ky.  L.  Rep.  875. 
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defects  which  caused  the  results.* 

PlAiatUFi  Title  Hot  Satiiftkotory.  —  Under  an  answer  averring  as  a 
reason  for  refusing  to  accept  the  goods  sold,  that  the  plaintiff's 
title  to  such  goods  was  not  satisfactory  to  the  defendant,  evidence 
is  admissible  to  show  that  the  plaintiff's  title  was  encumbered  by 
a  chattel  mortgage.* 

(e)  BoBduion  and  Return.  —  A  plea  of  failure  of  consideration 
should  show  that  the  defendant  disaffirmed  the  contract  and 
returned  or  offered  to  return  the  property,  or  set  up  some  excuse 
for  not  doing  so.*  The  answer  must  also  state  when  a  tender  of 
a  return  of  the  articles  was  made,  or  at  least  that  such  tender  was 
made  within  a  reasonable  time,  or  it  does  not  state  a  defense.'* 

Where  It  Is  Averred  that  the  Article  la  WorthloflB,  a  return  or  offer  to 
return  need  not  be  alleged.* 

1.  Ohio  Thresher,  etc.,  Co.  v.  Hen-  When  Offer  to  Betnm  Vnneeessarj.  — 
sel,  9  Ind.  App.  328.  A  plea  which  sets  up  as  a  defense  that 

2.  Blaise  r.  Anderson,  35  Minn.  306.     the   sale   was   prohibited    by    law  as 
S.  Minor  t/.  Kelly,  5  T.  B.  Mon.  (Ky.)    against    an  established  public  policy 

274;    Boyer  v,  Neel,  50  Mo.  App.  26;  need   not  contain   an   offer  to  return 

Stever  v.  Lamoure,  Hill  &  D.  Supp.  (N.  the  article  sold.     Barker  v.  Justice,  41 

Y.  352;  Wile,  etc.,  Co.  v.  Onsel,  10  Pa.  Miss.  240. 

Co.   Ct.  659;  Bonneville  v.  Hamilton,        4.  Alpha  Checkrower  Co.  z/.  Bradley, 

8   Kulp  (Pa.)  216;  Boggs  v.  Wann,  58  105  Iowa  537. 

Fed.    Rep.    681.       Compare   Allen    v,        6.  Dill  r.  O'Ferrell,  45  Ind.  268;  Rice 

Swenson,    53    Minn.    133.       See    also  v,  Gilbreath,   119  Ala.  424;  Stever  v. 

Parker  v,  McFerrin,  103  Ala.  132;  Love  Lamoure,  Hill  &  D.  Supp.  (N.  Y.)  352; 

V,  Oldham,  22  Ind.  51.  Love    v,   Oldham,   22   Ind.    51;    Ohio 

A  purchaser  cannot  plead  fraud  in  Thresher,  etc.,  Co.  v.  Hensel,  9  Ind. 

bar  of  an  action  for  the  consideration,  App.  328,  citing  Campbell  v.  Wray,  5 

unless  there  has  been  a  tender  of  the  Ind.  App.  155;  Brantley  v,  Thomas,  22 

thing  purchased,  and  an  offer  to  re-  Tex.   270;    Boggs  v.    Wann,  58   Fed. 

scind  the  contract.     Bain  v.  Wilson,  i  Rep.  681. 
J.  J.  Marsh.  (Ky.)  202.  In  Wynn  v.  Hiday,  2  Blackf.  (Ind.) 

Sof&eiencj of  Allegation.  —  An  answer  123,  it  was  said:  "  If  the  defendant, 
alleging  that  the  plaintiff  had  demanded  under  his  plea  suitable  to  the  case,  of 
a  rescission  of  the  sale  and  thata  rescis-  a  total  failure  of  consideration,  prove, 
sion  was  agreeable  to  the  defendant,  is  in  addition  to  the  fraudulent  repre- 
insufficient  to  show  a  rescission  where  sentations,  or  to  the  breach  of  war- 
it  does  not  allege  that  the  defendant  in  ranty,  that  the  article  is  of  no  value,  or 
fact  agreed  to  a  rescission  and  com-  has  been  returned  or  tendered  within 
municated  his  assent  to  the  plaintiff,  a  reasonable  time,  he  defeats  the 
Haas  V.  Selig,  (N.  Y.  City  Ct.  Gen.  T.)  action.  But  where  the  article  is  worth 
26  Misc.  (M.  Y.)  191.  something,  and  has  not  been  returned 

An  offer  to  return  the  thing  sold  is  or  tendered,  the  plaintiff  is  entitled  to 

sufficiently  shown  by  an  allegation  that  the  value.     This  we  conceive  to  be  the 

the  defendant  had  offered  to  rescind  the  fair  construction  of  the  statute,   and 

sale.    Rice  v,  Gilbreath,  119  Ala.  424.  one  which  will  prevent  a  multiplicity  of 

WhiOn  Seeoiaeioii  Hot  Heoeeeary.  —  An  lawsuits,  and  tend  to  the  furtherance 

answer  alleging   breach  of  warranty  of  justice."     See  also  the  cases  cited  in 

and  fraud  and  praying  that  the  dam-  the  note  to  the  above  named  case,  and 

ages  thereby  sustained  by  the  defend-  Johnson  v.  McLane,  7  Blackf.  (Ind.) 

ant  may  be  deducted  from  any  amount  501;  Mooklar  v,  Lewis,  40  Ind.  I,  and 

found  due  the  plaintiff  need  not  allege  Dill  v.  O'Ferrell,  45  Ind.  269. 
aa  ofifer  to  rescind  the  contract  and  a        A  plea  of  failure  of  consideration  by 

tender  of    the   property  back  to  the  fraud  in  the  sale  of  a  negro,  and  that 

plaintiff.    Hillenbrand    v.    Stockman,  the  negro  died  by  reason  of  unsound- 

123  Ind.  598.  ness  fraudulently  concealed,  is  good 
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£.  Affidavits  of  Defense.  —  Assumpsit  on  a  contract  of 
sale  of  chattels  is  within  the  Pennsylvania  Act  of  1887,  entitling 
the  plaintiff  to  require  an  affidavit  of  defense  in  certain  cases.* 

Where  an  affidavit  of  defense  is  required  it  should  specify  in 

precise  and  distinct  terms  the  ground  of  defense  relied  on  to 
defeat  the  action.*     An  affidavit  of  defense  must  be  definite  and 

without  averring  a  return  or  offer  to  An   affidavit  of  defense   setting  up 

return  the  negro.     Hard  wick  v.  Hard-  special  damage  as  an  ofifset  to  a  bill 

wick,  4  Bibb  (Ky.)  569.  for  the  price  of  goods,  which  special 

1.  Holland  v.  Sunbury  Iron  Works,  damage  is  alleged  to  have  accrued  to 
9  Pa.  Super.  Ct.  261.  See  in  general  the  defendant  by  reason  of  the  plain- 
article  Affidavits  of  Defense,  vol.  tiff's  failure  to  deliver  said  goods  on 
It  p.  338.  the  day  agreed  upon,  must  state  with 

2.  Affidavits  Held  Soffioient.  —  Where  precision  and  exactness  the  amount, 
a  statement  avers  the  sale  and  delivery  source,  and  character  of  such  special 
of  merchandise  on  a  certain  day,  an  damage,  so  that  the  propriety  of  its 
affidavit  of  defense  is  sufficient  which  allowance  can  be  determined  by  the 
avers  that  plaintiff  did  not  sell  and  de-  court.'  An  affidavit  of  defense  setting 
liver  to  defendants  the  merchandise  on  up  only  such  special  damage  as  a  de- 
the  day  named,  and  that  the  defend-  fense,  but  not  showing  that,  at  the 
ants  did  not  receive  the  said  merchan-  time  of  making  the  contract  which  is 
dise  or  any  portion  of  it  at  any  price  alleged  to  have  been  broken,  the  par- 
on  the  said  date  or  at  any  subsequent  ties  to  it  had  knowledge  of  the  exist- 
time.  Barker  v,  Fairchild,  168  Pa.  St.  ence  of  the  special  circumstances  and 
246.  engagements  of  the  injured  party,  is 

A  statement  of  claim  declared  on  the  insufficient  to  prevent  judgment.  Key- 
right  to  recover  for  lime  sold  at  a  cer-  stone  Drilling  Co.  v»  Stahl,  17  Pa.  Co. 
tain   price.     The  affidavit  of   defense  Ct.  498. 

alleged  that  there  was  an  agreement  to  In  an  action  for  goods  sold  and  de- 
convey  an  equity  in  real  property  for  livered,  an  affidavit  of  defense  which 
$1,000,  to  be  paid  in  lime  at  a  certain  simply  denies  that  the  defendant  bought 
price.  It  was  held  a  sufficient  affidavit  or  received  the  goods  for  which  suit  is 
of  defense  to  necessitate  the  submis-  brought,  and  does  not  deny  the  execu- 
sion  of  the  issues  to  a  jury.  Fisher  v,  tion  of  a  contract  for  the  sale  and  de- 
Mershon,  9  Pa.  Super.  Ct.  238,  43  W.  livery  of  said  goods,  and  a  delivery  or 
N.  C.  (Pa.)  425.  an  attempt  to  deliver  in  pursuance  of 

Under  a  contract  in  form  a  bailment,  such  contract,  is  not  sufficient.  "  The 
but,  as  between  the  parties  at  least,  a  affidavit  of  defense  set  forth  that '  de- 
conditional  sale,  an  affidavit  is  sufficient  fend  ant  never  bought  the  said  register 
which,  admitting  a  default  in  the  pay-  from  the  plaintiff,  never  received  the 
ment  of  instalments  of  purchase  money  same  from  it,  never  promised  to  pay 
due  under  the  contract,  avers  a  sur-  for  the  same,  and  never  authorized  any 
render  of  the  chattel  in  controversy,  one  to  buy  or  receive  the  same  for 
that  it  was  at  the  time  of  such  return  him.'  "  Register  Co.  xk  Flaherty,  12 
worth  more  than  the  balance  due  by  the  Pa.  Co.  Ct.  475. 

defendant  thereon,  and  finally  that  the  When  plaintiff's  itemized  statement 

vendor  plaintiff  accepted  the  chattel  in  shows  the  date  of  sale,  a  description  of 

full  settlement  and  satisfaction  of  any  each  article  sold,  and  its  price,  an  affi- 

claims  against  the    affiant.     North  v,  davit    that    defendant    owes    plaintiff 

Yorke.  6  Pa.  Super.  Ct.  354.  nothing  **  because  of  goods  damaged 

In  Davis  Coal,  etc.,  Co.  v.  Price,  175  and  returned  "  is  insufficient.     Defend- 

Pa.  St.  155,  an  affidavit  of  defense  was  ant  should  specify  the  articles,  and  give 

held  sufficient  to  carry  the  case  10  the  circumstances  and  dates.     Kress  Sta- 

jury.  tionery  Co.  v,   Hallock.   7  Kulp  (Pa.) 

An  affidavit  alleging  merely  that  de-  313.     See  also  Bonneville  v.  Hamilton, 

fendant    purchased    goods    not    from  8  Kulp  (Pa.)  216. 

plaintiff  but  from  a  third  person,  and  In  Laferty  v.  Sheriff,  (Pa.  1888)  16 
that  this  other  contract  was  not  com-  Atl.  Rep.  90,  and  in  Williams  z\  Saw- 
plied  with,  is  insufficient.  Cropley  v,  yers.  155  Pa.  St.  129,  the  affidavit  of 
Vogeler,  2  App.  Cas.  (D.  C.)  28.  defense  was  held  insufficient. 
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certain.*  An  evasive  affidavit  will  be  insufficient  to  prevent 
judgment.* 

//.  Inconsistent  Defenses.  —  The  defendant  should  not  rely 
upon  inconsistent  defenses.*  Breach  of  an  express  and  of  an 
implied  warranty,  each  covering  the  same  ground,  are  inconsistent 
defenses."*  In  some  states  by  statute  the  defendant  may  inter- 
pose as  many  defenses  as  he  may  have,  and  an  objection  of  incon- 
sistency between  them  is  not  available.* 

1.  Vollmer  v.  Magowan,  i3o  Pa.  St.  but  defendant  apon  inquiry  found  that 

no;  Lane  v.  Penn  Glass  Sand  Co.,  172  no  such  orders  had  been  given,  and 

Pa.  St.  252,  wherein  the  affidavit  of  de-  that  the  terms  of  unfinished  contracts 

fense  was  held  sufficient.     McKay  v,  had  not   been  properly  disclosed  to  de- 

McKenna,  173  Pa.  St.  581,  wherein  the  fendant     by     plaintiff.       Blanton    v. 

affidavit  of  defense  was    held  iasuffi-  Craven,  173  Pa.  St.  374. 

cient.  2.  Laferty  v.   Sheriff,  (Pa.   1888)  16 

Affidavits  Bad  for  TInoertainty.  —  In  an  Atl.  Rep.  90.                                           ' 

action  upon  promissory  notes  for  over  3.  Helwig    v,   Lascowski,  82   Mich, 

thirty  thousand  dollars  given  for  furni-  619. 

tureaad  carpets  sold  to  the  defendant.  In  an  action  for  the  price  of  goods 

an  affidavit  of  defense  was  filed  aver-  sold  the  defendant  may  rely  upon  the 

ring  that  the  goods  were  all  to  be  first  rescission  of  the  contract  before  the 

class,  whereas  there  were  various  de-  goods  were  shipped,  and  he  may  also 

fects  in  them  which  were  unknown  to  show  that  they  were  not  of  the  quality 

the  defendant  when  he  gave  the  notes,  stipulated  for  in  the  contract.     Sidney 

and  also  that  plaintiff  had  failed  '*  to  School  Furniture  Co.  v.  Warsaw  Tp., 

deliver  some  of  the  articles  of  a  very  158  Pa.  St.  35. 

valuable  character,  which  still  remain  In  an  action  for  the  purchase  price 
undelivered  to  the  extent  of  about,  at  of  a  machine,  a  defense  upon  a  breach 
least,  one  thousand  dollars,"  and  thai  of  the  warranty  of  the  machine,  and 
byreasonthereof  defendant  was  greatly  another  defense  upon  the  fact  that  the 
injured.  The  affidavit  did  not  other-  machine  was  bought  for  specific  pur- 
wise  describe  the  goods  not  delivered,  poses  made  known  al  the  time  to  the 
nor  stale  their  value.  It  was  held  that  plaintiff,  and  that  it  proved  utterly 
the  affidavit  of  defense  was  too  vague  worthless  for  that  purpose,  are  consist- 
and  indefinite  to  carry  the  case  10  the  ent  defenses,  and  the  last  named  is  not 
jury.  Vollmer  v,  Magowan.  180  Pa.  to  be  confounded  with  an  implied  war- 
Si.  110.  ranty.      Keystone   Implement  Co.  v. 

In  an  action  for  the  price  of  a  church  Leonard,  40  Mo.  App.  477. 
organ,  an    affidavit  of    defense    that  4.  Keystone  Implement  Co.  v,  Leon- 
plaintiffs  agreed  to  give  organ  recitals  ary,  40  Mo.  App.  477;  Shirk  z/.  Mitchell, 
to  help  pay  for  the  organ,  and  that  they  137  Ind.  185. 

had  failed  to  do  so,  to  defendant's  The  fact  that  machinery  was  pur- 
great  loss  and  inconvenience,  and  chased  for  a  purpose  known  at  the 
damage  to  the  extent  of  $500,  is  too  time  by  the  seller,  but  was  worthless 
vague  and  indefinite  to  prevent  judg-  for  such  purpose,  will  not  avail  as  a 
ment.  Drake  v.  Irvine,  10  Pa.  Co.  Ct.  defense  to  an  action  for  the  purchase 
486.  price  of  the  machinery,  when  the  allow- 
In  an  action  to  recover  the  price  of  ance  of  such  defense  would  be  in  con- 
an  interest  in  a  partnership  sold  by  travention  of  the  special  provisions  of 
plaintiff  to  defendant,  where  it  appears  the  contract  of  sale;  as  where  the  allow- 
that  the  defendant  and  the  plaintiff  had  ance  of  it  would  contravene  the  terms 
been  partners  for  nearly  a  year,  an  of  a  special  warranty  of  the  quality  and 
affidavit  of  defense  is  too  vague  and  in-  capacity  of  the  machinery,  which  re- 
definite  which  merely  avers  that  the  quired  a  certain  notification  from  the 
inventory  furnished  by  plaintiff  to  purchaser  to  the  seller  of  any  insuffi- 
defendant  before  the  sale  contained  ciency  in  thai  respect.  Bo/er  v.  Neel, 
false  Valuations,  without  specifying  the  50  Mo.  App.  2b,  tHsHnguishing  Key- 
particalar  items  which  were  falsely  stone  Implement  Co.  v.  Leonard,  40 
valued;  that  plaintiff  had  falsely  rep-  Mo.  App.  478. 
resented  that  he  had  several   orders,  6.  Bruce  v.  Burr,  67  N.  Y.  237,  de- 
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4.  Sitply.  -~r  The  necessity,  form,  and  sufficiency  of  a  replication 
are  governed  by  ordinary  considerations.*  Thus  the  reply  i^iust 
QOt  amouxwt  to  a  departure  from  the  complaint.*  A  bad  para- 
graph of  reply  is  good  enough  for  a  bad  answer.' 

ffjiyyy^fffi  jBrror.  — The  failure  to  sustain  a  demurrer  to  a  bad  para- 
grs^ph  ^of  reply  is  harmless  error  if  no  evidence  is  introduced  in 
support  .of  that  paragraph  of  reply .1^  So,  permitting  an  additional 
paragraph  of  reply  to  be  filed  is  harmless,  where  evidence  of  all 
its  allegations  is  admissible  under  a  general  denial  already 
pleaded.* 

6.  PzoiTinoe  fd  Gout  and  Jury.  —  The  genersii  rule  that  ques- 
tions of  law  are  for  the  court  and  questions  of  fact  for  tiie  jury 
are,  of  course,  applicable  to  actions  for  price.®    Thus  it  is  foi" 

cided  under  N.  Y.   Code,  §  150,  and  of  warranty  given  by  the  plaintifif  to 

holding  that  ^  defendant  m^y  set  ti{)  a  the  defendant,  respecting  the  stallloo 

rescission  of  the  contract  on  the  ground  which    the    latter  Received    f.ram    the 

pf  fraud  or  mistake  axid  also  breach  of  former  in  said  exchange.     It  was  held 

wa.ri'anty  on  the  part  of  the  plaintiff.  that  a  paragraph  pf  reply  addressed  to 

^.  See  a.rticle  Replications  and  Re-  said  paragraph  0/  answer  was  good 

PLIES.  which   alleged  a   breach   of  warranty 

VeofMsity  ^t  H^ply.  —  Where,   in    an  given  by  the  defendant  to  the  plaint  ilf 
ftctipn  for  goods  sold  an<^  delivered,  the  respecting  the  mare  which  tjhe  latter 
ans.we.r  alleges  a  special  contract,  and  received  f^om  the  former  in  said  ex- 
claims damages  for  delay  in  delivery  change,  and  that  it  was  not  a. departure 
as  p.rpvided  therein,  the  plaintjff  need  from  the  complaint.     Starke  v,  Dicks, 
i^ot  set  up  a  waiver  gf  the  delay,  in  re-  2  Ind.  App.  125. 
ply  to  the  cQunterclaim,   in  order  to  9*  Starke  v,  Dicks,  2  Ind.  App.  125. 
av^ij  Wmself  of  the  waiver.     Bock  v,  4.  Starke  v.  Dicks,  2  Ind.  App.  J25. 
Healy,  8  Daly  (N.  Y.)  156.  5.  Magnuson  v,   Pillings,   152   Ind. 

Bu£(Qi9.nc7  iff.  ^ply.  —  Where  the  de-  177. 
fe^dant  Alleges  in  his  s^nswer  that  the  Argnmentatiy/B  Denial.  —  Where  Jth^e 
^OQd^  were  delivered  to  him  as  plain-  defendant  in  his  answer  allf.ges  that 
tiff's  a^e^i,  for  sale,  and  that  plain-  he  was  induced  to  buy  through  fraud, 
tiff  agreed  npi  to  sell  like  goods  in  that  soon  after  discovering  the  fraud 
defendaD.t*5  territory,  which  agreement  he  returned  the  property,  informing 
plaintiff  violated,  and  asks  for  dam-  plaintiff  that  it  was  not  as  represented; 
ages  as  .1^  coi,iQterclaim,  a  reply  denying  that  plaintiff  directed  him  to  Leave  the 
tUe  Aoairact  and  agency  is  sufficient  property,  which  he  did,  but  thaX  plain- 
without  denying  the  agreement,  as  it  tiff  refused  to  surrender  the  purcbase- 
anioupts  to  a  (^eni^l  of  ;he  consider-  money  note;  a  reply  alleging  that 
ation  for  tl;ie  alleged  agreement.  Far-  while  defendant  had  the  property  he 
enhoh^  V.  Eclipse  Sewing  Macb.  Co.,  damaged  it  to  a  certain  amount,  and 
10  ky.  L.  Rep.  153.  that  he  returned  the  properly  and  left 

striking  Out  Amendmexit  to  Reply.  —  it  on  plaintiff's  premises  without  plain- 
Where  the  defendant  pleads  failure  of  tiff's  knowledge  or  consent,  and  thai 
consideration  and  breach  pf  warranty,  plaintiff  did  not  accept  the  return,  is 
an  i^mendment  to  the  plaintiff's  reply  merely  an  argumentative  denial,  as 
alleging  that  the  defendant  had  never  evidence  of  all  such  facts  is  admissible 
peered  to  rescind  the  contract  or  to  re-  under  a  general  denial.  It  is  thereforie 
turn  the  property,  may  be  stricken  out  not  error  to  permit  such  a  reply  to  be 
without  .error,  as  it  alleges  nothing  filed,  where  a  general  denial  is  already 
^Qect^^g  tj^e  defendai^t's  right  to  re-  pleaded.  Magnuson  v,  Billings,  ife 
cover  on  eiiher  of  his  defenses.  Toledo  Jnd.  177. 
Sav.  B^Ak  V.  ^athmann,  78  Iowa  288.  6.  Aujastiony  for  Jury  —  Offer  to  Return. 

9.  Rep^y  IfQt  a  pepartxire*  —  In  a  suit  —  Where  the  defense  is  that  the  artjcle 

o^  a  prpuiissory  note  given   upon  an  was  so  defective  as  to  be  useless,  jt  is 

exchange  of  horses,  a  paragraph  of  error  not  to  submit  to  the  jury  the x]ujes- 

a;^w/ef   w^s  filed,   alleging  4  breach  tion  whether  defendant  j^iped^^te^y, 
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the  jury  to  say  to  whom  the  goods  were  sold  or  the  credit  given,* 
or  what  quantity  of  goods  was  sold,*  or  w^hether  the  parties 
intended  the  transaction  as  a  sale  or  a  joke,'  or  whether  the  evi- 
dence is  sufficient  to  show  fraud, "*  or  whether  the  plaintiff  per- 
formed his  part  of  the  contract,*  or  whether  the  plaintiff  was  able 
to  perform  at  the  time  tender  was  waived,®  or  whether  the  defend- 
ant waived  strict  performance  by  the  plaintiff,'^  or  whether  the 
defendant  accepted  the  goods  delivered  as  a  performance  of  the 
contract  of  sale,^  or  whether  there  has  been  unreasonable  delay  in 
paying  for  the  goods. • 

8.  Instructions  —  a.  In  General.  —  Whether  or  not  the 
instructions  given  announce  correctly  the  law  of  sales  as  involved 
in  the  case  is  a  question  of  substantive  law  rather  than  one  of 
pleading  or  practice,  and  as  such  is  beyond  the  scope  of  this 
article. *•  The  general  rules  of  practice  governing  instructions  to 
the  jury  have  been  fully  considered  elsewhere  in  this  work.** 
These  rules  are,  of  course,  fully  applicable  to  cases  involving 
sates. 

*.  Invading  Province  of  Jury  —  Time  of  DoUvery.  —  Where 

the  contract  of  sale  fails  to  specify  the  time  for  delivery  it  is  a 
question  for  the  jury  what  is  reasonable  time.** 

upoD  discovering  the  defect,  notified  and  vendee,  and  if  there  has  what  are 

plaintiff  to  take  the  article  l^ack.     Chi-  its  terms,  are  questions  of  fact  to  be 

cage  Safe,  etc.,  Co.  v,  Cremen,  27  111,  decided  by  the  jury.     Smalley  i.  Hen- 

App.  331.  drickson,  29  N.  J.  L.  371. 

MtrcantiU     Meaning   of     Terms,  —  4.  Simmons  t/.  Cutreer,  12  Smed.  & 

Where  the  contract  of  sale    provided  M.  (Miss.)  584. 

that  the  goods  should  be  paid  for  in  5.  Ingram  v,  Sumter  Music  House, 

"from  six  to  eight  weeks,"  and  the  51  S.  Car.  281,  wherein  it  was  held  to 

sale  took  place  on  the  first  of  May  and  be  for  the  jury  to  say  whether  the  de- 

ihe  action  for  the  price  commenced  on  fendant  got  such  an  article  as  the  plain- 

Ihe eighteenth  of  June,  it  was  left  lo  the  tiff  represented  the  article  sold  to  be. 

jury  to  say  what  was  the   mercantile  6.  Stokes  v.  Mackay,  82  Hun  (N.  Y.) 

meaning   of    the    expression    "  from  44q. 

six  to  eight  weeks."     The  jury  found  7.  Bates  z'.  Benninger,  2  Cine.  Super, 

that  the  action  had  not  been  brought  Ct.  568. 

prematurely,  and  the  j  udge  being  of  the  Waiver  —  Quettions  for  Conrt  and  Jury. 

same  opinion  directed  a  verdict  for  the  —  What  acts  will  constitute  a  waiver 

plaintiff.    It  was  held  that  the  question  of  a  condition  in  a  contract  of  sale  is  a 

was  properly  left  lo  the  jury,  and  the  question    of    law    for   the  court,   but 

verdict  right.     Ashforth  v.  Redford,  43  whether  or  not  the  evidence  proves  the 

L.  J.  C.  PI.  57,  I-.  R.  9  C.  P.  20.  performance  of  such  acts  is  a  question 

I.Lawrence  v,  Cowles,  13  III.  577;  of  fact  for  the  jury.    Henkins  v.  Miller. 
Voltz  V,  Stephani,  46  111.  54;  Ruggles  45  111,  App.  34,  tf^rw^dfChicago  Ander- 
^'.  Gatlon,  50  III.412;  Baird  z/.  Hooker,  son  Pressed  Brick  Co.  v.  Sobkowiak, 
8  111.  App.  306;  Klumph  v,  Bousfield,  148  111.  573. 
112  Mich.  68.  8.  St.  Anthony  Lumber  Co.  v.  Bard- 

2.  Dickerson  v.  Sparks.  17  III.   178;  well-Robinson  Co.,  60  Minn.  199. 
Boyce  ».  Barker,  (Mich.  i8g9)77N.  W.  9.  Peoria  Grape  Sugar  Co.  t/.  Tur- 
Rcp.  692.  ney,  175  111.  631. 

3.  E]dfltenoe    and    Terms    of   Sale. —  10.  See  title   Sales,   Am.   and  Eng. 
Bruce  v.  Bishop,  43  Vt.  161.  Encyc.  of  Law. 

In  an  action  to  recover  the  price  of        11.  See  article  Instructions,  vol.  11, 
goods  sold,  whether  there  has  been  a    p.  47. 
contract  of  sale  between   the  vendor        12.  Bagby  v.  Walker,  78  Md.  239. 
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Aimmption  of  Faots.  —  An  instruction  which  assumes  as  proved  a 
material  fact  in  controversy  in  regard  to  which  the  evidence  is 
conflicting  is  erroneous.*  Such  a  charge  invades  the  province  of 
the  jury  and  takes  from  them  a  question  which  under  the  law 
the  jury  are  to  determine.*  But  it  is  not  error  to  assume  a  fact 
in  an  instruction  where  there  is  no  conflict  in  the  evidence  as  to 
such  fact.* 

Where  the  Answer  Admits  the  Price,  the  court  may  instruct  the  jury 
that  their  verdict  should  be  for  the  amount  admitted  in  the  event 
that  they  find  for  the  plaintiff.* 

Expressing  Opinion  of  ETidence.  —  An  instruction  should  not  express 
the  opinion  of  the  court  on  what  has  been  proved  in  the  case.* 
But  in  some  jurisdictions,  it  is  not  improper  for  the  court  to 
express  an  opinion  upon  the  evidence.® 

A  Charge  upon  the  Weight  of  the  evidence  is  in  most  jurisdictions 

1.  Llewellyn  Steam  Condenser  Mfg.  that  he  knew  such  person  was  scaling 
Co.  V,  Maker,  76  Cal.  242;  Chambers  them  and  was  satisfied  with  his  doing 
V,  Walker,  80  Ga.  642;  Creager  z/.  so,  it  is  not  error  for  the  trial  judge  in 
Blank,  32  111.  App.  615;  Gaines  v.  Mc-  his  charge  to  speak  of  the  person 
Allister,  122  N.  Car.  340;  Drumm  Seed,  named  as  the  person  "  agreed  upon  " 
etc.,  Co.  V,  Bell,  (Tex.  Civ.  App.  1895)  to  do  the  scaling,  notwithstanding  the 
29  S.  W.  Rep.  796.  vendees  had  denied  any  distinct  agree- 

Auomption  that  Contract  Wae  Made. —  ment  respecting  the  scaling.     Mason 

Where  the  answer  alleges  fraud,  and  an  v,  Phelps,  48  Mich.  126. 

issue  is  raised  whether  the  contract  of  Predicating    Instruction  on    Belief  of 

sale  was  made  with  defendants  or  with  Teetimony.  —  Where  there  is  no  conflict 

a  third  party,  an  instruction  that  if  the  in  the  evidence  as  to  the  value  of  the 

jury  find  that  the  plaintiff  falsely  rep-  goods  sold,  an  instruction  that  if  the 

resented  the  property  which  was  sold  jury  found  for  the  plaintiff  they  should 

to  the  defendants,  the  plaintiff  cannot  estimate  the  value  of  the  goods  at  not 

recover,  is  substantially  an  instruction  less  than  the  price  testified  to,  is  errone- 

to  find  that  the  contract  was  entered  ous;  a  charge  should  have  been  predi- 

into  with  the  defendant  and  is  therefore*  cated  on  the  belief  by  the  jury  of  the 

erroneous.      Gaines  v.  McAllister,  122  evidence   as   to  the  value.     This   the 

N.  Car.  340.  court  by  such  a  charge  withdrew  from 

Aeeamption  of  Delivery.  —  In  an  action  the  consideration  of  the  jury.    Ameri- 

to  recover  the  price  of  wheat  it  is  error  can  Oak  Extract  Co.  z/.  Ryan,  112  Ala. 

to  assume  in  the  charge  that  the  plain*  337. 

tiff  sold   and   the  defendant  received  4.  McKenna  v.  Hoy,  76  Iowa  322. 

the    specified    quantity    at    the    price  Admlflsion  of  Price. —  In  an  action  for 

stated,  where  there  is  much  evidence  the  price  of  a  team,  where  the  defend- 

tending  to  show   thac   what   was   re-  ant   in   his  answer  admitted   that   he 

celved  by  the  defendant  as  wheat  was  gave  a  note  for  the  team,  and  received 

to  a  considerable  extent  composed  of  plaintiff's  note  for  the  difference   be- 

oats  and  weeds.     Drumm  Seed,  etc.,  tween  the  note  given  and  the  value  of 

Co.  V.  Bell,  (Tex.  Civ.  App.  1895)  29  S.  the  team,  it  was  held  that  this  answer 

W.  Rep.  796.  amounted   to  an    admission   that  the 

2.  Llewellyn  Steam  Condenser  Mfg.  value  of  the  team  was  the  difference 
Co.  V.  Maker,  76  Cal.  242.  between   the   notes,  and   justified   the 

3.  Chambers  v.  Walker,  80  Ga.  642;  court  in  instructing  the  jury  that  if  they 
Mason  v,  Phelps,  48  Mich.  126.  found  for  the  plaintiff  his  measure  of 

nioBtration  of  Fact  Kot  in  Controversy,  damages    would    be    that    difference. 

—  Where  a  vendor  of  logs  testified  that  McKenna  v.  Hoy,  76  Iowa  322. 
it  was  agreed  upon  between  the  parties        5.  Chambers  v.  Walker,  80  Ga.  642. 
that  a  certain    person  named  should        6.  See  article  Instructions,  vol.  11, 

scale    them,   and   the  vendee  testified  p.  97  ei  seq, 
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erroneous  and  may  be  properly  refused.* 

c.  Requests  for  Instructions.  —  Where  there  is  a  sharp 
conflict  in  the  evidence  as  to  material  points  in  the  case,  a  party 

is  entitled  upon  a  proper  request  to  explicit  instructions  upon  all 
the  matters  connected  therewith.*     A  request  for  an  instruction 

1.  Cleveland  v.  Heidenheimer,  (Tex.  in  another  action,  claiming  damages 
Civ.  App.  1898)  44.  S.  W.  Rep.  551.  from  a  boom  company  for  the  loss  of 
See  for  the  general  rules  upon  this  the  same  logs,  it  is  error  for  the  court 
subject  article  Instructions,  vol.  11,  to  refuse  to  charge  .he  jury  as  to  the 
p.  91  etseq,  legal  effect  of  the  complaint  as  an  ex- 

lUutntion  of  Charge  upon  Weight  of  hibit.     Tingley  z/.  Fairhaven  Land  Co.*. 

Efidenee.-  An  instruction  to  the  effect  9  Wash.  34. 

that  a  refisal  by  the  buyer  to  pay  a  Instruction  as  to  Bight  of  Bescission. 

draftdrawn  upon  him  for  the  price  was  — In   Trumbull  v,   O'Hara,  71   Conn, 

in  law  a  repudiation  of  the  contract,  172,  the  issue  was  whether  a  horse  had 

was  a  rharge   upon  the  weight  of  the  been  sold  with  a  warranty,  and  if  sold 

evidence.    "  It  might  have  been  con-  whether  there  had  been  an  agreement 

siderea  a;  a  circumstance  bearing  on  that  it  might  be  returned  in  case  of  a 

the  question   of    repudiation,    but    it  breach  of  the  warranty.     The  plaintiff 

would  have  been  clearly  erroneous  for  asked  I  he  court  to  instruct  the  jury  to 

the  court  to  have  said  that,  as  a  mat-  this  effect:     '*  That  the  defendant  had 

ter  of  law,  repudiation  of  the  contract  no    right   to   return    the   horse   to  the 

resulted   from    this    isolated    circum-  plaintiff  and  refuse  payment  of  the  note 

stance."    Cleveland  v.  Heidenheimer,  unless  there  was  an  agreement  to  that 

(Tex.  Civ.  App.   1898)  44  S.  W.  Rep.  effect  between  the  plaintiff  and  the  de- 

551*  fendant;    that  if  the  sale  was   upon  a 

2.  Trumbull  v.  O'Hara,  71  Conn,  warranty  and  there  had  been  a  breach 
172;  Tingley  v,  Fairhaven  Land  Co.,  9  of  the  warranty,  this  of  itself  would  not 
Wash.  34.  give  the  defendant  the  right  to  rescind 

Veoetsity  of  Bequeet.  —  It  is  not  error  the   contract  of  sale  and   return   the 

for  the  court  to  fail  to  charge  concern-  horse.**     The  court  refused  to  charge 

ingthe  duly  of  defendants  to  return  a  as  requested,  but  charged  instead  that 

machine  within  a  reasonable  tinfie  after  if  the  plaintiff  told  the  truth  the  defend- 

discovering  its  defects,  in  the  absence  ant   had    no   authority    to   return    the 

of  a  request  for  an  appropriate  charge,  horse  and   refuse  payment,  but  that  if 

Auliman  v.  York,  71  Tex.  261.  the  defendant   told  the    truth   he  had 

lottmctions  as  to  Sale  and  Delivery.  —  authority  sn  to  do.     It  was  held,  that 

Where  the  defense  was   in   part  that  the  request  of  the  plaintiff  should  have 

certain  logs  were  not  sold  or  delivered  been  complied  with  in  substance,  and 

to  the  defendant,    the  court   told  the  that  the  charge  of  the  court  was  errone- 

jury  that  they  could  only  find  for  the  ous,    as   upon    the   evidence   the  jury 

plaintiff  for  the  logs  sold  and  delivered  might  And  that  the  horse  had  been  sold 

to  the  defendant  at  the  agreed  price,  with  a  warranty,  that  there  had  been  a 

And  further    told    them    that    if   the  breach  of  the  warranty,  but  that  there 

plaintiff  delivered   to  the  defendant  a  had  been  no  agreement  that  the  horse 

less  number  of  logs  than  that  alleged  in  that  case  might  be  returned.     It  was 

they  should  find   for  him  the  value  of  to  meet  this  possible  conclusion  of  the 

Jhe  number  he  in  fact  did  deliver  ac-  jury  that  the  request  was  made, 

cording  to  the  contract  price.     It  was  Instruction  ae  to  Implied  Warranty. — 

held  that  these  instructions  properly  In   National   Horse   Importing  Co.  v. 

submitted  to  the  jury  the  question  of  Novak,  105  Iowa   157,  an    instruction 

Ihesaleand  delivery  of  the  logs.     Helf-  set  out  was  held  to  submit  to  the  jury 

rich  Saw,  etc..  Mill  Co.  v.  Everly,  (Ky.  in  effect  the  question  of  implied  war- 

'895)32  S.  W.  Rep.  750.  ranty,  though  it  did  not  in  terms  relate 

in  an  action  for  the  price  of  logs,  to  an  implied  warranty,  and  the  fact 

where  the  issue  is  as  to  the  delivery  that  the  court  said   that  such  defects 

and  acceptance  of   the  logs,   and  the  would  if  established  amount  to  a  par* 

defendant  has   put    in    evidence    the  tial  failure  of  consideration  was  imma- 

sworn  complaint  of  the  same  plaintiff  terial. 
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must  not  be  too  general,  or  it  may  properly  be  refused.'  Wliere 
an  instruction  a»  requested  is  erroneous  or  n^isleading  ip  view  of 
the  evidence,  it  is  proper  to  modify  it  so  as  to  st^te  the  Uw  ?ox^ 
rectly  as  applied  to  the  particular  state  of  facts  in  evidence,  and 
it  is  error  not  to  do  so,*  But  a  requested  instruction  calculated 
to  mislead  the  jury  without  further  explanation  may  be  properly 
refused,  and  the  court  is  not  bound  to  modify  it.*  The  refusal 
of  a  requested  instruction  is  not  error  where  its  substance  is 
contained  in  instructions  actually  given.* 

d.  Elements  and  Requisites  —  Basing  on  issneB  and  ^Yidetce. 

-^  The  instructions,  as  in  other  cases,  must  be  pertinent  to  the 
pleadings  and  the  issues.*     An  instruction  submitting  to  the  jury 

1*  A  requested  instruction  is  properly  against  false  representations  by  which 

refused     where    it    is    too    indefinite,  he  has  been  injured;  the  court  added 

Raisin  Fertilizer  Co,  v.  J.  J.  Barrow,  this  qualification:     **A  person  may,  if 

Jr.  Co.,  97  Ala.  694.  he  choose,  refuse  to  rely  upon  his  own 

BequoBt  Too  General  —  lUustration.  —  judgmenc,  but  it  is  not  to  be  presumed. 

In  Chambers  v.  Walker,  80  Ga.  642,  it  in  the  absence  of  an  express  guaranty, 

was  claimed  that  the  court  erred  in  re-  that  he  neglected  the  means  of  obserra- 

fusing   to  give   the  following  written  tion  or  information  at  his  hands."     It 

charge  requested    by  counsel  for  de-  was   held    that  the   qualification   was 

fendants,  to  wit:     **  If  there  was  a  sale  erroneous  as  doing    away    with    the 

of  good-will   and   trade     the   plaintiff  fact  that  the  purchaser  was  diverted 

would  be  responsible  for  breach  of  the  by  the   seller  from   looking   for  him* 

contract  for  the  sale  of  good-will,  even  self. 

though    it    shouM    appear    from  evi-  3.  Eefctsal  of  Misleading  Instrnctloo. — 

dence  that  the  property,  irrespective  of  Where  one  question  in  issue  was  as  to 

good-will,  was  worth  the  full  amount  the   terms  of  a  contract  of  sale,  it  is 

of  purchase  money,  or  even   more."  proper  to  refuse  a  request  to  instruct 

Upon   appeal,    the  court  said:      *'  We  the  jury  that  any  statement  made  by 

think   this   request   was   too  general;  one  of  the  contracting  parties  after  the 

and,  besides,   that  it  is  covered  fully  sale  would  not  bind  him  nor  affect  the 

in   the  general   charge  of   the    court,  validity  of   the   original   contract,  bc- 

The  court  is  requested  to  charge  the  cause  without  some  explanation  it  is 

jury  that  in  a  certain  event  the  plain-  calculated  to  mislead  the  jury  and  in- 

tiff  *  would   be  responsible  for  breach  duce  them  to  discard  for  all  purpose^ 

of  the    contract.'       Responsible   how?  the  evidence  of  such  subsequent  state- 

II  the   request  had  gone  further  and  mcnis,  whereas  such  evidence  is  ad> 

said.  '  responsible  for  such  damages  as  missible  as  tending  to  show  what  the 

the  proof  showed  they  had  sustained,'  original  contract  in  fact  was.     Creager 

it  would  have  been  sutftciently  specific,  v.  Blank,  32  III.  App.  615. 

and  a  good  request.     As  it  stood  it  was  4>  Ameiican     Oak    Extract    Co.    v. 

calculated  to  mislead  the  jury."  Ryan,    112     Ala.    337;     Littlefield    z/. 

2.  Luthy  V,  Waterbury,  140  III.  664;  Huntress,  106  Mass.  121. 

Underwood  v.  Wolf,  131  111.  425;  Cook  Request  Covered  l^  Instmction  8iyen. 

V.  Flint,  2  Ind.  App.  41;  Coombs  Com-  — A  refusal  to  charge  that  if  a  sale  was 

mission  Co.  7/.  Block,  130  Mo.  668;  Sid-  made   to  one  of    the  defendants   the 

ney  School  Furniture  Co.  v.  Warsaw  action  could  not  be  maintained  against 

Tp.,  130  Pa.  St.  76.  both  is  not  erroneous  where  the  court 

SrroneOTtf  Kodlfication  W  to  Fraud. —  charged  that  the  plaintiff  must  make 

In    Wilder  r.  De  Cou,  18  Minn.  470,  out  his  case  against  both.     Littlefield  t^. 

fraud  was  pleaded  as  a  defense.     The  Huntress,  106  Mass.  121. 

defendant      requested     the     court    to  5.  National  liorse  Importing  Co.  v, 

charge  that    although    the   purchaser  Novak,  105  Iowa  157;  Cerf  7/.  Badaraco, 

might  have  possessed  himself  of  knowl-  6  N.  Mex.  214;  Gaines  v.  McAllister, 

edge,  yet,  if  the  representations  of  the  122  N.  Car.  340. 

seller  diverted  him  from  the  means  of  No  instructions  are  proper  which  are 

informalion  at  hand,  he  has  his  remedy  not  applicable  to  the  issues  before  the 
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a  question  nof  frtvolved  in  the  issue,  is  erroneous,*  as  arfe  also 
instructibrts  which  withdraw  fi'dm  the  }uty  controverted  fesuie^  of 
fact,*  or  ignore  material  issues.'  Instructions  also  must  btt 
justiiiecf  and  based  upon  tlie  evidence.^ 

jury.    American  Oak  Extract  Ca.   v,  so^d  ft>t  tHe  pric^  of  ^obds  961d,  and 

Ryan,  112  Ala.  337.  there  is  some  evidence  that  one  ot  them 

ItfoialoC  ReqnMt.  —  It  is  not  error  to  did  not  participate  in  the  purchase,  nor 

refuse  a  request  where  the  issues  pre*  in  any  wav  become  a  party  to  it,  the 

sented  in  the  complaint  did  not  cover  charge  which  eliminates  this  issue  and 

the  question  raised  in  such  request  and  authorizes  the  jury  to  find  against  all 

the  substance  thereof  was  not  pleaded  of    the    defendants,    if    the    evidddce 

Bsa  defease.     American  Oak  Extract  shows  thai  any  one  of  them  purchased 

Co.  t'.  Ryan,  112  Ala.  337.  the  goods,  is   erroneous.     Uuthrie  v, 

Fredicating  Saeoyery  on  Proof  of  Com-  Mann,  (Tex.  Civ.  App.  1896)  35  5.  W. 

p2Aiat.  — An  instruction  which  hypoth-  Rep.  710. 

esixed  facts  averred  in  the  complaint.  Where    the    evidence  is  conflicting 
and  instructed  the  jury  if  they  believed  upon  the   nlaterial  i^sue  it  is  error  for 
them  to  find  for  the  plaintiff,  was  not  the  court  to  instruct  the  jury  lb  dnd 
erroneous  where  the  defendant  did  not  a    certain   way    thereon.      Powers  v, 
demur  but   instead  took  issue  on  the  Erwin,  loS  N.  Car.  522. 
complaint.     American  Oak  Extract  Co.  Construction  as  a  Whole  to  Avoid  OB- 
V.  Ryan,  112  Ala.  33T,  citing  Howard  jection,  —  Where  an  instruction  that  the 
V.  Taylor,  90  Ala.  241;  American  Oak  defendant  did  right  in  notifying  plain- 
Extract  Co.  V.  I^yan,  104  Ala.  267.  tiff   that  he  refused    to  accept  goods 
1.  Sabmitting  Question  Itoi  Evolved  in  because  not  suitable  for  the  purpose 
Ivae.— McKays/.  Evans, 48  Mich.  597;  intended,  and   that  sucti   goods  were 
Bacot:/.  Hazlehurst  Lumber  Co.,  (Miss,  subject  to  plaintiff's  order,  is  preceded 
iSgS)  23  So.   Rep.  4S1;  Gaines  v.  Mc-  by  an  instruction  that  the  law  permit's 
Aliister.   122  N.   Car.  340;  Merrill  v,  one  who    purchases  goods  and   ^nds 
Taylor,  72  Tex.  293.  I  hem  unfit  for  the  purpose  intended  to 
Where  defendants  pleaded  failure  of  return  them  to  the  vendor,  and  is  fol- 
consideration  in  that  they  were  induced  lowed  by  an  instruction  submitting  to 
to  bay  through  the  false  representa-  the    jury   the    question    whether    the 
tions  of  plaintiff  as  to  the  quantity  and  goods  were  suitable  for  the  purpose  for 
value  of    the  property,  it  is  error  to  which  the  plaintiff  knew  they  were  in- 
cfaarge  that  if  such  misrepresentations  tended,  the  charge  taken  as  a  whole,  is' 
were  made   as  alleged  it  would  be  a  not  open  to  the  objection  that  it  takes 
good  defense,  but  that  if  defendants  from  the  jury  the  issue  as  to  the  right 
examined    the    property   before    pur-  to  return  the  goods.     Charles 'Baum- 
chasing,  no  deduction  for  deficiencies  bach  Co.  v,  Gessler,  82  Wis.  231. 
should   be   made   unless    plaintiff    by  3.  Ignoring  IntieB.  —  Where   the  in- 
stratagem  prevented  a  full  investiga-  structions  given  ignore  the  real  issu^ 
tion,    where    such    stratagem    is    not  involved  in  the  case  the  judgment  will 
alleged  in  the  answer  thongh  there  is  be  reversed  on  appeal.     Taylor  z/.  War- 
evidence   to  establish   it.     Merrill    v,  ren,  27  111.  App.  655. 
Taylor,  72  Tex.  293.  Instructions  ignoring  material  issues 
In  an  action  for  the  value  of  a  quan-  as  to  which  evidence  has  been  intro* 
tity  of  timber  sold  under  a  contract,  duced  are  erroneous.     Chicago  Safe, 
there   was   no  error  in  requiring  the*  etc.,  Co.  v,  Cremen,  27  111.  App.  331. 
jury  to  ascertain  whether  it  was  of  the  4.  Baaing  Instmotions  on  Eyidenoe.— 
quality  specified  in  the  contract  as  un-  Raisin  Fertilizer  Co.  </.  Jn,  J*  Barrow, 
derstood  by  the  parlies.     Their  under-  Jr.  Co.,  97  Ala.  694;  Hodge  v.  Tufts, 
standing    was    material.       McKay  v,  115  Ala.   366;    Llewellyn  Steam   Con- 
Evans^  48  Mich.  597.  denser  Mfg.  Co.  v.  Maker,  76  Cal.  242; 
2I  Withdrawing  Controverted  Iiraes. —  Chambers  v.  Walker,  80  Ga.  642;  Tay- 
American  Oak  Extract  Co.  v.  Ryan,  lor    v,    Warren,    27     111.    App.    655; 
112  Ala.  337;  Gaines  v,  McAllister,  12a  National     Horse     Importing    Co.    v, 
N.  Car.  340;  Keller  v,  Jacobs,  87  Wis.  Novak,    105    Iowa    157;    Milligan    v^ 
545.  Butcher,  23  Neb.  683;    Lesser  v.  Per- 
Where  several  defendants  have  been  kins,  (Supm.  Ct.  Gen.  T.)4  N.  Y.  Suppw 
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Goniiiteney.  —  The  instructions  must  not  be  inconsistent.^ 

ArgnmentatiyeneM.  —  The  charge  to  the  jury  should  not  be  argu- 
mentative.* 

FairnaM.  —  Where  the  court  undertakes  to  state  the  contentions 
of  the  parties,  it  must  do  so  fairly  and  correctly.* 

XislMMUng  InstrnotioiiB  are  erroneous  and  should  not  be  given.^ 

53;    Marshall   v,   Macon  County  Sav.  Town,  etc.,  Co.  v.  Woodhull,  67  Fed. 

Bank,    108   N.    Car.    639;    Bascom    v.  Rep.  451,  32  U.  S.  App.  134. 

Danville  Stove,  etc.,  Co.,  182  Pa.  St.  Imtraotioiii  Held  Kot  Inoonsistent. — 

427;  Thayer  v.  Davis,  75  Wis.  205.  Instructions    stating    the    amount    to 

The  court  may   refuse  to  submit  to  which  plainiilT  would  be  entitled  under 

the  jury  the  issues  of  false  and  fraud-  the  contract  if  entitled  to  recover  at  all, 

ulent  representations,  where  there  is  a  and  stating  that  the  right  to  reject  the 

failure  of  evidence  tending  to  show  a  article  sold  might  be  lost  by  continued 

scienter.      National    Horse   Importing  use  of  it  after  knowledge  of  defects, 

Co.  V.  Novak,  105  Iowa  157.  are  not  inconsistent  with  an  instruction 

Where  in  an  action  for  the  purchase  stating  defendant's  right  to  recoup 
price  of  grain  alleged  to  have  been  de-  damages  for  breach  of  warranty.  Un- 
livered  upon  a  contract  by  which  the  derwood  v.  Wolf,  131  111.  425. 
price  was  fixed  and  agreed  upon,  the  In  Cook  v.  Flint,  2  Ind.  App.  41,  the 
answer  being  a  genera]  denial,  the  par-  contract  sued  upon  stipulated  for  no- 
ties  upon  the  trial  offered  evidence  tice  by  the  vendee  to  the  vendor  of  dc- 
without  objection  tending  to  show  the  fects  within  the  limited  time  after  the 
market  value  of  the  grain  at  the  time  of  machinery  sold  was  set  up.  The  court 
its  delivery,  it  was  proper  for  the  court  instructed  the  jury  as  follows:  **  The 
to  instruct  the  jury  in  substance,  that  time  when  the  mill-owners  erected  the 
if  they  found  that  the  grain  was  said  mill  is  a  question  of  fact  for  the 
actually  delivered,  and  no  contract  was  jury  to  determine  under  all  the  evi- 
made  as  to  the  price,  the  plaintifl  dence  given  in  the  cause;  but  it  should 
migh  recover  the  value  of  the  grain  be  deemed  as  erected  in  contemplation 
so  delivered.  Milligan  v.  Butcher,  23  of  law,  when  placed  properly  in  posi- 
Neb.  683.  tion  to  perform  the  work  intended,  and 

In  an  action  for  goods  sold  and  de-  left  with   the  defendant  as  a  perform- 

livered  an   instruction  that  if  the  jury  ance  of  the  contract  read  in  evidence 

are  unable  to  say  whether  or  not  there  on    the    part   of    the   plaintiffs,    even 

was  a  contract  between  the  parties  with  though  in   some  of  its  parts  it  was  not 

reference  to  the  goods  in  dispute  they  yet   strictly   and   skilfully    adjusted." 

should  find  for  the  defendant,  is  errone-  This  was  sustained   as  against  an  ob- 

ous  and   properly  refused,  because  in  jection  that  as  the  court  told  the  jury 

the  absence  of  an  express  contract  the  the  question  of  erection  was  one  of  fact 

jury  might  properly   have   found  that  for  their  determination,  it  was  inconsist- 

the  goods  were  delivered  upon  an  im-  ent  and   improper  to  tell   them  in  the 

plied    contract    for   what    they    were  same  instruction  that  it  was  not  neces- 

reasonably  worth.     Squire  Dingee  Co.  sary  that  all   should   be  skilfully  done 

V.  McDonald,  61  III.  App.  607.  in  order  to  constitute  such  an  erection 

Where  the   machine  is  warranted  to  of  the  machine, 

do  good  work  when  properly  managed,  8.  Lovejoy  v.  Michels,  88  Mich.   15; 

an  instruction  to  the  jury  that  If  on  fair  Chambers    v.    Walker,    80    Ga.    642, 

trial  the  machine  could  not  be  made  to  wherein  a  charge  set  out  was  sustained 

work  profitaoly  and  successfully  it  did  over  an   objection    that   it   was  argu- 

not  comply  with  the  warranty,  and  the  mentativeand  presented  the  case  more 

buyer  might   refuse  to   pay   for  it,  is  favorably  for  the  plaintiff  than  he  was 

erroneous,  as  such  a  warranty  is  not  a  entitled  to. 

warranty  that  the  machine  will  work  3.  Chambers?'.  Walker,  80  Ga.  642. 

profitably.     Walter  A.  Wood  Mowing,  4.  American     Oak     Extract    Co.    v, 

etc.,    Mach.  Co.  v.    Field,  8   Ind.   App.  Ryan,     112    Ala.    337;     Trumbull    t. 

107.  O'Hara,     71     Conn.     172;     Chambers 

1,  Underwood  V.  Wolf,  131   III.  425:  ?'.  Walker,  80 Ga.  642;  Creager v.  Blank, 

Cook  ».  Flint,  2  Ind.  App.  45:  Dawson  32  III.  App.  615;  Anderson   v.   Baird, 
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e.  Burden  of  Proof.  —  An  instruction  which  places  the  bur- 
den of  proof  upon  a  material  issue,  upon  the  wrong  party,  is 
erroneous.* 

/.  Harmless  Error.  —  Harmless  error  in  giving  or  refusing 
instructions  is  of  course  not  ground  for  reversal.*     The  instruc- 

(Ky.  1897)  40  S.  W.  Rep.  923;  Bascoin  reconvention.     Drumm  Seed,  etc.,  Co. 

r.  Danville  Stove,  etc.,  Co.,   182   Pa.  v.  Bell,  (Tex.  Civ.  App.  1895)  29  S.  W. 

Si.  427;  Reber  v,  Schitler,  141  Pa.  St.  Rep.  796. 

640;   Sidney  School  Furniture  Co.  v.  An  instruction  that  plaintiff  cannot 

Warsaw  Tp.,  130  Pa.  St.  76;  Keeler  v,  recover  for  costs  furnished  *'  as  acts  of 

Jacobs,  87   Wis.  545;    Dawson   Town,  kindness  "  is  noi  misleading  or  errone- 

cic,  Co.   V.  Woodhull,  67  Fed.   Rep.  ous,  the  evident  meaning   being  that 

451,  32  U.  S.  App.  134.  plaintiff  cannot  recover  if  the  articles 

lUiiBtntioiit  of  Misleading  InBtmotions.  furnished  were  intended  as  gifts.     An- 

—  Where  the   issue  is  whether  the  sale  derson  v.   Baird,   (Ky.   1897)  40  S.  W. 

was  absolute  with  warranty  of  sound-  Rep.  923. 

ness,  or  conditional  upon  the  article  In  Nichols  v.  Nehrbass,  (Supm.  Ct. 

proving  sound,  the  charge  dwelling  en-  App.   T.)  22   Misc.   (N.   Y.)  90,  an  in- 

tirely  upon  the  nature  and  effect  of  a  struction   was  held   not  misleading  in 

warranty,    and    ignoring  the  defense  view  of  the  other  instructions, 

that   the   sale   was  conditional   upon  1.  Instruction  as  to  Burden  of  Proof.  — 

soundness,  is  erroneous  as  tending  to  Where  defendant  answered  with  a  gen- 

mislead  the  jury.     Reber  v.  Schitler,  eral  denial  and  further  alleged  that  the 

141  Pa.  St.  640.  contract  was  different  from  that  sued 

An  instruction  that  if  the  jury  should  on  it  was  error  to  refuse  to  charge  that 

find  thai  the  defendant  waived  the  re-  the  burden  was  on  plaintiff  to  prove  the 

quirement  that   the  goods   should   be  contract   and   delivery   as   alleged   by 

delivered  within  a  specified   time  and  him,  and  instead  thereof  to  charge  that 

after  such  time  accepted  the  goods  de-  the  burden  was  on  the  defendant  to 

fendant  could  not  have  damages  for  show    that    the    contract    was    as   he 

the  failure  to  deliver  within  the  speci-  alleged.     Rose  v.  Wells,  36  N.  Y.  App. 

fied  time  is  not  open  to  the  objection  Div.  593. 

that  it  treats  the  mere  acceptance  as  a  An  instruction  which  states  that  the 

waiver  and  such  an  instruction  is  not  question     is    submitted    to    the    jury 

calculated  to  mislead  the  jury  to  such  whether  or  not  the  defendant  repudi- 

a  conclusion.     Bagby   v.    Walker,    78  aled  the  sale  of  goods  within  a  reason- 

Md.  239.  able  time  is  not  open  to  the  objection 

Where  the  goods  were  delivered  to  that  it  places  the  burden  of  proof  on 

a  third  person  an  instruction  that  if  the  defendant  to  disprove  an  accept- 

Ihe  goods  were  sold  **  or  *'  delivered  to  ance.     Johnson  r.  Hibbard,  29  Oregon 

SDch  person  on  the  request  and  account  184. 

of  the  defendant  and  charged  to  him  Where  the  general  issue  is  pleaded, 

he  is  liable,  is  erroneous  as  calculated  an  instruction  that  it  is  incumbent  on 

to  mislead  the  jury.     Gill  v.  Reed,  55  the  plaintiff  to  make  out  his  case  as  he 

Mo.  App.  246.  has  alleged   it  in   the  complaint,  and 

Where  the  answer  is  a  general  de-  that    if    the    contract   was  other  and 

nial  and  also  the  plea  in  reconvention,  different  from   that  alleged  it  was  in- 

an  instruction   that   *'  the    burden   of  cumbent  on   the   defendant  to  show  it 

proof  is  on  the  defendant  to  establish  by  a   preponderance  of  the  evidence 

its  defense  to  plaintiff*s  claim,  and  its  contains  no  error  of  which  the  defend- 

claim  for  damages,  by  a  preponderance  ant  can  complain.     American  Oak  Ex- 

of  the  evidence,  and  unless  it  has  done  tract  Co.  v.  Ryan,  112  Ala.  337. 

so  you  will  find  for  the  plaintiff,*'  is  2.  Fiizhugh  v.   Spear,  8  Colo.  App. 

erroneous,  as  the  jury  might  well  have  398;  Cerf  v.  Badaraco,  6  N.  Mex.  214; 

understood   this   instruction   to    mean  Warder,  etc.,  Co.  v.  Whitish,  77  Wis. 
that  the  defendant   was   required    to    430. 

disprove  the  allegations  of  the  plain-  Illustrations    of     Harmless    Error. — 

tiff's  petition  by  preponderance  of  the  Where  the  instructions  submitted  are 

evidence  as  well  as  to  establish  the  more  favorable  to  a  party  than  an  in- 

aifirmative  matter    pleaded    by  it   in  struction  requested  by  him  a  failure  to 
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trons  must  be  taken*  as  a  whole,  and'  CFror  Jn  orte  part  is'  haa*mless 
where  it  is  corrected  and  modified  in' another  part  of  the  charge.* 
7.  Verdict  and  Findings.  —  The  general  rules  as  to  Verdict  are 
fully  applicable  to  actions  for  the  price  of  goods  sold.*  Thus  the 
]Ajxy  may  have  a  discretion  to  render*  a  general  or  a  special  ver-- 
diet.'     A  verdict  contrary  to  instructions  should  be  set  aside.* 

Where  the  complaint  alleges  a  sale  which  is  not  denifed  in'  the 

answer,  the  finding  that  there  was  no  sale  is  beyond  the  issues 

charge  as  requested  is  not  reversible  V%i^et  id  Grofltf-AAtimM  Tried  To^Mbtf. 

error.     Becker  r^  PUels,  (Brooklyn  City  — In   two  cross-actions  tried  together, 

Ci.  Gen.  T.)  lo  N.  Y.  Supp.  99,  where-  one  for  the  price  of  property  sold,  and 

in  an  instruction  which  made  a  breach  the  other  for  fraud  in  the  vendor,  the 

of  warranty   a  defense   to  the  whole  jury,  if  they  ftnd  the  fHiud,  and  that 

claim   was  given  and  held  to  riender  the  damages  equaled  or  exceeded  the 

harmless  a  failure  to  submit  the  ques^  purchase  money,  may  render  a  verdict' 

tion  of  a  counterclaim  for  breach  of  fbr  the  defendant  iiT  the  first  action, 

w^rr&nty   as    the    counterclaim    went  and    for    the   plaintiff    in   the  second' 

only  to  a  part  of  the  demand.    .  action  for  the  excess  of  such  damages. 

Where  a  breach  of  warranty  that  a  if  any,  over  the  purchase  money.  If 
horse  was  "  suitable  for  breeding  pur-  the  damage  is  less  than  the;  prictf  sued 
poses  "  is  alleged  an  instruction  to  find  fbr  it  should  go  in  redaction  of  the 
for  defendant  if  the  horse  "  was  not  price  in  the  first  action,  and  the  verdict 
reasonably  suited  for  breeding  pur^  should  be  for  the  defendant  in  the  sec- 
poses  "  could  not  have  prejudiced  the  ond  action.  Cook  v,  Castner,  9  Cush. 
plaintiff  even  if  it  was  not  technically  (Mass.)  366. 

correct.     Bowers  v.  Hanna,  loi  Iowa  8.  A- GcueitU  Verdiiyt-in  an  action  for 

660.  goods  sold  and  delivered  covers  all  the 

1,  OoBitraotioik  as  a  Wh^e.  —  Fitzhugh  issues  raised  by  the  pleadings,  includ- 

V.  Spear,  8  Colo.  App.  398;  Ruege  v.  ing  those  raised  by  the  cross-complaint 

Gates,  71  Wis.  634;  Charles  Baumbach  for  damages  for  breach  of  contract,  and 

Co.  V.  Gessler,  82  Wis.  231.  the  answer  thereto,  and  therefore  theie 

Brror  not  Oiurod  by  IiulrnetSooa.  —  In  is    no    necessity   for  special    findings 

Dawson  Town,  etc.,  Co.  v.  Woodhull,  thereon.      Hunt    tf.     Elliott,    77    CaU 

67  Fed.  Rep.  451,  error  in  one  part  of  588. 

the  charges  in  stating  that  the  defend-  A  Spntal  Verdict  showing  merely  no-* 
ant  could  not  set  off  damages  caused  tice  to  defendant  that  the  goods  were 
by  misrepresentation  and  fraud  was  ready  for  her,  and  defendant's  re|Judi- 
noi  cured  by  a  subsequent  part  of  the  ation  of  the  contract,  but  not  showing* 
charge  permitting  him  to  set  off  the  a  tender  of  delivery  by  the  plaintiff  at' 
failure  to  deliver  particular  items  of  the  proper  place,  is  insufficient  to  sup- 
property,  port  a  judgment  for  the  price  of  an 

Error  Otered  by  Verdi«t.  —An  error  in  article  made  to  order.     Shipps  v.  At- 

giving  or  refusing  an  instruction  in  re-  kinson,  8  Ind.  App.  505. 

gard  to  the  legal  effect  of  a  tender  is  4.  Verdict  Contrary  to  lofltraotioiii.  — 

rendered  immaterial  and  harmless  by  Charles  Baumbach  Co.   v.  Gessler,  79 

a    verdict  of  the  jury  for  a  greater  Wis.   567.     In  this  case  the  evidence 

amountthan  the  sum  tendered.    Squire  showed  that  the  goods  delivered  were 

Dingee  Co.  v.  McDonald,  6i  111.  App.  totally  unfit  for  the  purpose  for  which 

607.  they  were   purchased;  that  the  plain*' 

Where  the  jury  find  that  defendant  tiff  knew  such  purpose  and  knew  what 

was  induced  to  enter  into  a  contract  of'  character  of  goods  Were  rsquired.    The 

sale  by  fraud  on  the  part  of  the  plain-  court  instructed  the  jury  that  where 

tiffi  it  is  not  prejudicial  error  to  refuse  the  seller  has  such  knowledge,  the  law 

an  instruction  predicated  on  the  terms  implies  a  warranty  that  the  goods  sold 

of  the  contract,  for  the  reason  that  by  will  be  fit  for  the  purpose  intended.     It' 

the  verdict  the  jury  found  that  the  con-  was  held  that  a  verdict  for  the  plaintiff' 

tract  was  not  entered  into.     Warder,  for  the  whole  amount  of  his  demand' 

ete.,  Co.  V.  Whitish,  77  Wis.  430.  was  properly  sel  aside  upon  thegroond' 

2.'  See  generally  article  Verdict.  that  it  was  contrary  to  the  instrucilonv. 
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raised  by  tbe  pfeadisigs.'  Findiogs  need  not  respond  ta  imaian 
terial  allegations  nor  determine  immaterial  facts.^  The  verdict 
skould  be  for  the  contract  price,  whatever  the  jury  find  it  to'be, 
and;  not  for  what  they  consider  the  value  of  the  goods.' 

8>.  Jhidgmait. —  In  accordance  with  the  general  rule  a  judgment 
must  conform  to  and  be  supported  by  the  verdict  or  findings^^ 
as  well  as  proof.  ^ 

A  Judgment  for  the  Plaintiff  must  be  in  conformity  to  and  be  sup- 
ported by  the  theory  and  allegations  of  the  complaint.* 

An>  idBnaative  Judgment  fkv  the  Befendaat  for  fraud  or  breach  of  war- 
ranty in  the  sale  cannot  be  supported  where  such  matters  are 
not  pleaded  as  a  counterclaim,  but  merely  as  a  defense. '^ 

ElMt  of  Judgment  —  Where  the  goods  have  not  been  delivered,  a 
judgment  for  the  price  imports  that  the  purchaser  is  the  ownen 
of  the  goods,  and  that  the  seller  holds  them  for  him.® 

OpeniBg  Judgment  by  Confeeeion.  —  Where  judgment  for  the  price  is 
entered  by  confession,  and  subsequently  a  breach  of  warranty  is 
discovered,  the  judgment  should  be  opened  and  the  defendant  let 

t.  "VMUet    Beyond    Inoee. —  Living*  5»  Boehringer    v.    A.    B.    Richards 

9ton  V.  Wagner,  23  N«v.   53,     In  this  Medicine  Co.,  9  Tex.  Civ.  App.    284. 

case  the  com  plaint  alleged  a  sale  and  de-  See  generally  article  Judgments,  vol. 

Uvery  for  tbe  agretjd  price  of  two  thou*  ii,  p.  796. 

sand  dollars,  and  the  answer,  without  6.  Oouforadty  to  Theory  of  GemplaiBt; 

denying  the  sale  and  deliirery,  merely  — Where  the  action  is  for  the  contract 

denied  that  the  value  of  the  goods  was  price  less  the  proceeds  of  a  re-sale  of 

greater  than  five  hundred  dollars.  the  goods,  the  plaintiff  cannot  recover 

&  Immiiteriel  Bindings  Uxmeoeeeary.  —  damages  as  for  the  repudiation  of  tbe 

In  an  action  to  recover  the  price  of  cer-  sale    prior    to  the   time    of    delivery. 

tain  stock  delivered  by  the  plaintiff  to  Heidenheimer   v.  Cleveland,   11   Tex. 

a  third  person,  for  the  benefit  of  and  Civ.  App.  546. 

at  the  special  request  of  the  defendant,  Where   the  case   is   tried    upon   the 

the  complaint,  after  alleging  the  de-  theory  of  a  conversion,  but  there  are 

liv>ery  of  the  stock,  and  the  plaintiff's  no  allegations  of  a  conversion,  an  in* 

promise  to  pay  therefor,  averred  that  struclion  authorizing  a  verdict  for  the 

such  stock  was  delivered  by  way  of  contract  price  claimed  upon  proof  of  a 

and  for  the  purpose  of   paying  such  conversion  is  reversible  error.     Hous« 

third  person  for  work  and  labor  done  ton,  etc.,   R.   Co.   v-.   Ryan,  (Tex.  Civ. 

for  and  on  behalf  of  the  defendant.     It  App.  1896)  38  S.  W.  Rep.  221. 

was  held  that  this  averment  was  im-  Tbe  Anwoat of'the  J^idgment  is  limited 

material,  and  that  no  finding  as  to  the  to  the  price  alleged   in  the  complaint 

precise  nature  of  tbe  indebtedness  from  even  though  the  defendant  in  his  an- 

the  defendant  to  the  third  person  was  swer  setting  up  a  breach  of  warranty 

necessary,  and  further  that  the  findings  alleges  that  he  bought  the  goods  at  a 

need  not  show  who  employed  the  third  higher  price.     Boston  Tea  Co.  v.  Bru* 

person,  nor  what  was  tbe  value  of  the  baker,  26  Neb.  409. 

stock  when    delivered,   nor    that    the  Inteieet  Caanet  Be  Bee«v«red,  notwith- 

defendant  or  any  of  its  officers  had  standing  proof  of  a  special  agreement 

authority  to  emrploy  him,  nor  the  value  to  pay  interest,  where  the  declaration 

of    bis     labor.        Snyder    v.    Tunitas  contains  no  count  for  interest  and  none 

Petroleum  Co.,  72  Cal.  194.     See  also  isclaimedby  the  bill  of  particulars.    De 

generally  article  Findings  of  Court,  Groot  v.  Darby,  7  Rich.  L.  (S.  Car.)  118. 

vol.  8*,  p.  931.  7.  Seiberling  v.  Mortinson,  9S.  Dak. 

9.  Hetidersen^'.  Davis,  74  Mo.  App.  i.  576. 

4k  Patapseo  Guano  Co.   v.   Tillery,  8.  American  Grocery  Co.   v.   Pirkl, 

no  Nv  Car.  29.  (Supm.  Ct.  App.  T.)  25  Misc.  (N. Y.)  727. 
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Open  Judgment  by  Conlession.  —  Affi- 
davits shoi¥ing  that  the  machine  sold 
failed  to  work  as  warranted;  that  the 
purchaser  noiilied  the  seller  thereof, 
and  that  after  several  attempts  lo  Hx 


in  to  defend  upon  a  proper  showing  of  these  facts  by  affidavits.* 
9.  Bemedies  Against  Ooods  Sold.  —  In  addition  to  the  remedies 
open  to  all  creditors,  of  judgment  and  execution,  or,  in  proper 
cases,  of  attachment,  the  statutes  of  some  states  give  the  vendor 
of  personalty  a  special  remedy  against  the  goods  for  the  recovery 
of  the  price.* 

Arkaneu.  —  Thus  in  Arkansas  it  is  provided  that  in  actions  to 

1.  Affldayits  in  Support  of  Motion  to    Consequently  a  transfer  of  such  notes 

since  the  passage  of  said  act,  even  if 
made  without  recourse  on  the  payee, 
will  not  operate  to  divest  the  notes  of 
their  character  as  a  debt  for  purchase 
money.     By  virtue  of  said  act,  taken 

the   machine  the  seller's  agent,  an  ex-  in  connection  with  section  3293  of  the 

pert,  ordered  it  to  be  returned,  as  pro-  Code,  which    subjects  property  to  at- 

vided  for  in  the  contract  of  sale,  is  suth-  tachment  for  its  purchase  money,  the 

cient.     Keist  v.  Ki:i|^man,  36  HI.  App.  holder  of   notes   such   as   the   act  de- 

489.  scribes  may,    while  the  property  is  in 

It  should   be  stated  in  the  affidavits  possession  of  the   purchaser,   proceed 

that  the  plaintiff  is  unable  to  respond  by   attachment,    and,   after  obtaining 
in  damages  for  breach  of  the  warranty. 
Evans  7/.  Schriver  Laundry  Co.,  57  111. 
App.    150,    citing   Anderson   v.    Stude- 
baker,  37  111.  App.  532. 

2.  Lex  Fori  or  Lex  Looi.  —  Such  stat- 
utes pertain  exclusively  to  the  remedy, 

and  accordingly   the  lex  fori  and  not  r^  Jenkins,  88  Ga.  791. 

the  /^'xA'a  controls.     Therefore,  where  In  Mississippi,  Act  of  March  11,  1884., 

personal  property  in  another  state  was  amending  Code,  §  1255,  confers  upon 

sold  there  upon  credit  and  afterwards  the    vendor  of    personal  property   the 

removed  to  Arkansas,  it  may  be  seized  right  to  subject  it  to  the  payment  of 

in  Arkansas  in  the  vendee's  possession  the   purchase    money.       This  statute 

and    condemned    to    sale    under    the  does  not  confer  upon  the  vendor  a  lien 

Arkansas  statute  in  an  action  brought  from  the  date  of  the  sale,  but  merely 

by  the  vendor  to  recover  the  purchase  gives  him  a  right  toacquirea  lien  from 

price,   although   the  laws  of  the  state  the  commencement  of  his  suit.     Gra- 


judgmeni,  execute  and  have  recorded 
the  bill  of  sale  provided  for  in  the  act, 
and  then  cause  the  execution  issuing 
on  such  judgment  to  be  levied  upon  the 
property,  and  thus  enforce  payment  of 
the  claim  for  purchase  money.     Cade 


where  the  goods  were  sold  afforded  no 
such  remedy.  Swanger  v.  Goodwin, 
49  Ark.  287. 

In  the  Absence  of  Statnte  conferring 
on   the   vendor   any  special    remedies 


ham  V.  Thornton,  (Miss.  1891)  9  So. 
Rep.  292;  Frank  v.  Robinson,  65  Miss. 
162. 

The  act   requires  that  '*  if  the  plain- 
tift  shall  desire  to  establish  a  lien  on 


against  the  goods  sold,  where  the  goods  such  personal   property  whilst  in  the 

have  been  sold  on  credit  and  have  been  hands  of  the  first  vendee,  he  shall,  on 

delivered  a  vendor  should  proceed  by  filing   his   declaration   or  evidence  of 

attachment    if   he    would   subject   the  debt,  make  ailidavit  stating  that  such 

gooJs  to  sale  for  the  price.     Retaking  properly    was   sold    by    him,     *     »    • 

possession  without   authority,  and  dis-  describing    in    his  affidavit  the  prop- 


posing  of  the  goods,  is  a  conversion: 
and  in  an  action  therefor,  the  indebt- 
edness of  the  plaintiff  to  the  defendant 
for  the  price  is  no  defense.  Huelet  v. 
Revns,  (Supm.  Ct.  Spec.  T.)  i  Abb.  Pr. 
N.  S.  (N.  Y.)27. 
Georgia.  —  The  right  to  collect  prom- 


erty,"  whereupon  a  writ  of  seizure  is 
to  be  issued  by  the  proper  officer,  and 
the  property  described  seized  and  held 
as  in  the  case  of  replevin. '  Accordingly 
a  bill  in  equity  seeking  to  subject  prof»- 
erty  under  the  statute,  which  is  not 
sworn   to,  and   which   contains  no  de- 


issory    notes    given    for   the    purchase     scription   of    the    property   sold,    and 


money  out  of  personal  properly  sold 
conditionally,  the  seller  retaining  title, 
is  extended  by  the  Act  of  October  22, 
1887,  to  the  holder  of  such  notes,  and 
is  not  confined  to  the  original  payee. 


under  which  no  writ  was  sued  out 
under  the  statute  for  the  seizure  of  the 
property,  is  insufficient,  to  support  a 
decree  establishing  a  lien.  Graham  v. 
Thornton,  (Miss.  1891)  9  So.  Rep.  292^ 
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recover  the  purchase  price  of  property  remaining  in  the  hands  of 
the  vendee,  such  property  shall  not  be  exempt  from  seizure  and 
sale  under  attachment,  execution,  or  other  process,  and  that  the 
plaintiiT  may  in  such  action  upon  petition  duly  certified  obtain  an 
order  from  the  court  or  clerk  directing  the  officer  to  take  and 
hold  the  property  subject  to  the  order  of  the  court.  ^  This  stat- 
ute does  not  create  a  continuous  subsisting  lien  on  the  property 
for  the  purchase  price,  but  merely  excepts  it  from  exemption  for 
debt,'  and  provides  a  statutory  process  for  impounding  the  chat- 
tel to  prevent  alienation,  pendente  lite;  it  does  not  imply  that  the 
lien  exists  independent  of  the  process.*  It  is  designed  to  enable 
the  plaintiff  to  seize  the  goods  at  once  without  alleging  any  of 
the  ordinary  grounds  for  an  attachment.*  This  statutory  remedy 
dan  be  enforced  and  the  property  followed  and  seized  only  so 
long  as  it  remains  in  the  possession  or  control  of  the  original 
vendee.*  It  cannot  be  enforced  against  a  third  person  who  has 
in  good  faith  acquired  the  possession  and  ownership  from  the 
vendee.*  Thus  it  cannot  be  enforced  against  an  assignee  for  the 
benefit  of  creditors,''  nor  against  the  personal  representatives  of 

1.  Act  of  March  9,  1877;  Arkansas  indicates,  but  denominates  il  an  action 
Digest.  1894,  §§  4727-4730.  of  attachment  only. 

DeMsription  cdT  Property  in  Petition. —  4.  Bridgeford  v.  Adams,  45  Ark.  136. 

The  sworn  petition  should  describe  the  "  It  gives  him  the  right  to  sue  out  a 

property  and  slate  its  value.     Swanger  specific  attachment  without  imposing 

V,  Goodwin,  49  Ark.  287.  the  conditions  which  attach   in  other 

2.  Bridgeford  t'.  Adams,  45  Ark.  136;  cases  where  that  remedy  is  granted.*' 
Blass  V.  Hood,  57  Ark.  14;  Swanger  v.  Fox  v,  Arkansas  Industrial  Co.,  52 
Goodwin,  49   Ark.   290;    Friedman  v.  Ark.  450. 

Sullivan,  48  Ark.  215;  Fox  v.  Arkansas  6.  Bridgeford  <^.  Adams,  45  Ark.  136; 
Industrial  Co.,  52  Ark.  450.  Fox    v,   Arkansas   Industrial   Co.,   52 

3.  The  Statate  Does  Kot  Create  a  Lien,    Ark.  450. 

but  only  confers  the  privilege  of  suing  Meaning  of  Posseeeion.  —  The  vendee 

out  a  specific  attachment  against  the  has  possession  of  the  property  within 

property  for  the    purpose  of  creating  the  meaning  of  the  statute,  so  long  as 

one  and  preventing  the  vendee  from  it   is  subject   to  his  control,  and  the 

getting  the  property  beyond  his  reach  right  of  no  third  party  has  intervened. 

pendente  liU,     Blass  v.  Hood,  57  Ark.  Fox    v,   Arkansas   Industrial   Co.,    52 

14  [ri/iVi^  Swanger  z/.  Goodwin,  49  Ark.  Ark.   450,   citing   Erwin   v.   Torrey,   8 

290;  Bridgeford  v.  Adams,  45  Ark.  136;  Mart.  (La.)  90,  13  Am.  Dec.  279;  Hen 

Friedman   v,   Sullivan.   48    Ark.   215;  ning  </.  Steamer  St.  Helena,  5  La.  Ann. 

Creanor  v,  Creanor,  36  Ark.  91].     **  It  349. 

is  analogous  to  a  specific  attachment.  Disposal  or  Concealment  of  Property. — 

which   is    sometimes  given    in    cases  "  Upon  showing  by  the  plaintiff  that 

where  a  previous  lien  did  exist,  but  the  the  property  has  been  '  disposed  of  or 

previous  lien  is  in  no  view  essential  to  concealed  '  so  that  the  order  cannot  be 

support  it.     The  whole  matter  is  statu-  executed,   the  court  may  compel  the 

tory,  and  the  lien  must  be  found  in  the  attendance  of  defendant,  and  examine 

plain  words  or  obvious  intent  of  the  him  on  oath  as  to  the  situation  of  the 

statute.'*      Bridgeford  v,   Adams,   45  property,  and  enforce   its  order  as  in 

Ark.  136.  cases  of   contempt.*'       Bridgeford   v. 

In  Fox  7/.  Arkansas  Industrial  Co.,  Adams,  45  Ark.  136. 

52  Ark.  450,  it  is  pointed  out  that  the  6.  Bridgeford  v.  Adams,  45  Ark.  136. 

syllabus  in  Creanor  v,  Creanor,  36  Ark.  7.  An  ijsignee  for  the  Benefit  of  Cred- 

91,  is  misleading  in  that  the  opinion  in  iters  takes  bona  fide  within  the  meaning 

that  case  does  not  refer  to  this  privilege  of  the  rule  stated  in  the  text.     "  He  is 

i>f  the  vendor  as  21,  lien,  as  the  syllabus  not  indeed  such  an  innocent  purchaser 
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a  deceased  vendee.^  nor  where  the  property  has  been  seized  by 
(the  sheriff  under  an  attachment  in  favor  of  a  third  person.'  It 
<does  not  take  precedence  over  valid  liens  acquired  by  third  per- 
sons.' The  application  may  be  made  or  seizure  granted  at  the 
ibeginning  of  the  suit  or  during  its  pendency.*  The  right  of  a 
vendar  to  have  the  property  seized  and  applied  in  payment  of  the 
purchase  price  is  not  personal  to  the  vendor,  but  passes  to  his 
assigoee.^  The  defendant  may  give  bond  for  the  retention  ol 
t)be  p>roperty  as  in  cases  of  orders  of  delivery -of  personal  prop- 
erty.* 

I»  ICiMfwii  it  is  provided  by  statute  that  personal  property  shall 
ftot  be<exempt  from  execution  upon  a  jiidgment  for  the  purchase 
price  thereof,  except  in  the  hands  oi  an  iunocent  purchaser  for 
value  atxl  witiiout  notice  of  such  prior  claim  .for  purchase 
money.''  This  statute  is  one  of  exemption  merely,  and  does  not 
create  a  lien,*  nor  confer  upon  tlie  vendor  any  priority  of  right 
over  other  and  prior  attachment  or  execution  creditors;  ^  and  the 
earlier  cases,  which  held  that  upon  the  recovery  of  a  judgmeot 
and  the  issuance  of  execution  alien  sprang  up  which  related  back 
to  the  time  of  the  sale  and  gave  the  vendor  a  priority  over  inter- 
mediate attaching  or  execution  creditors, *•  have  been  overruled. 
Before  judgment  for  the  purchase  price,  equity  will  not  inter- 
fere to  preserve  the  property  for  the  vendor.**     The  right  of 

for  lvalue  as  to  hold  againeit  ajo.  equJiy  in  actions  of  attachment.     Creanor  v. 

of  a  thk-d   party,  which  is  in  the  oa-  Creanor,  36  Ark.  91. 

lure  of  a  lieo  upon  the  property  itself;  7.  Rev.  Slat.  iSSq,  g  4914. 

but  in  the  absence  of  any  such  lien  he  S.  Straus   v.    Rothan,    102  Mo.  261; 

taices  absolutely,  so  far  as  the  assignor  Uppmann  v,  Ca.mpbell.   53  Mo.  A  pp. 

ts  CQQoeroed,  and  is  only  uxiderobllga-  121;  Norris  v.  Brufiswick,  73  Mo.  257; 

tions  to  apply  the  property  to  the  pur-  liatvorih    v,   Franklin,    74    Mo.    106; 

poses   of    the    triist."     Brid^eiord    v,  Parker  t/.  Rodes,  79  Mo.  88;  BrowneU, 

Adaois^  45  Ajk.  136.  etc.,    Car    Co.   v.    Barnard,    116    Mo. 

I.  Blass  V.  Hood,  57  Ark.  13.  6G7;  Kane  v.  Man  ley,  63  Mo.  App.  47; 

%.  BryaA-Brown  Shoe  Co.  v.  Block,  Barton    v.    SiilingtoQ«    128    Mo.    177; 

52  Ark.  45S;  Fox  V,  Arkansas  Indus-  Fluke  v.  Pike,  50  Mo.  App.  564;  Spitz 

trial  Co.,  52  Ark.  450.  v.  Kerfoot.  42  Mo.  App.  77. 

S.  Fox  z^.  Arkansas  Industrial  Co.,  52  9«  Straus  v,  Rothan,    102   Mo.   261; 

Ark.  4SO.  Uppmann  v.  Campbell,   53  Mo.  App. 

4.  Bridgeford    v.    Adams,    45    Ark.  Z2i;  Kane  ly.  Manley,  63  Mo.  App.  47; 

136.  Finke  v.  Pike,  50  Mo.  App.  5G4;  Cor«- 

§.  Creafior     v.     Creanor,     36    Ark.  ing  v,  Rinehart  Medicine  Co..  46  Mo. 

91.  App.  16;  Knoxville  Mantel,  etc.,   Co. 

^.  Arkansas  Digest,  1894,  §4729.  v.  Coon,  61  Mo.  App.   151;  Benton  v. 

Xh«  Boad   authorized   by  statute   is  German-American  Nai.  Bank,  122  Mo. 

absolute  /or  tb«  payment  of  the  judg-  332;    Stein wender  v,   Creath,  44  Mo. 

woAQt  reoovered  in  the  action,  and  can-  App.  365. 

aot  be  avoided  by  an  offer  to  deliver  10.  Spitz  t^.  Kerfool,  42  Mo.  App.  84; 

lip  the  property,  or  by  a  plea  that  the  Boyd  v.   J.  M.  Ward  Furniture,  etc., 

vendor  had  ao  titie  to  it.     Mayfield  v,  Co.,  38  Mo.  App.  211;  Parker  v.  Rodcs, 

Creamer,  39  Ark.  460.  79  Mo.  88;  Siate  v.  Mason,  96  Mo.  127; 

Summary  Judgment,  —This  statute  Bolckow  Milling  Co.  v.  Turner,  23  Mo. 

doee  aot  authorize  a  summary  judg-  App.  Z03;  Lawrence  v,  Owens,  39  Mo. 

Ofteflt  against  the  surety  in  the  vendor's  App.  319. 

delivery  bond,  in  the  action  against  the  11.  Spilz  v,  Kerfoot,  42  Mo.  App.  83; 

pttf^baser,   as   in  forthcoming   bonds  Woolfolk  t/.  Kemper.  31  Mo.  App.  421. 
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the  vendor  under  this  statute  may  be  enforced  by  attachment 
under  cirGumstaaces  justifying  a  suit  by  attachme^it  against  ttie 
vendee.*  The  right  to  subject  the  property  sold  is  incide^nt 
to  a  note  given  for  the  purchase  price  and  passes  to  the  assignee 
of  the  note.* 

nL  Y:ran>w'6  A^nm  forDahaoes  — 1.  Deelaralfim  or  Coaa- 
plaint  —  Averment  of  Gont^rfiQt.  —  For  breach  of  an  executory  con- 
tract to  purchase  chaittels,  the  vendor  may  maintain  an  action  /or 
damages,  but  he  must  declare  specially  upon  the  contract,  setting 
k  out.  and  not  rely  upon  the  common  counts,*  and  there  must 
be  ;io  substantial  v^iance  betwee,n  the  contract  declared  on  and 
the  contract  proved.* 

Peilioniuuiee  by  Plaintiff  and  Breacli  by  Djtfendant.  —  It  must  appear  that 

the  plaintiff  has  perfgrflned  his  part  of  the  contract  or  was  ready 

1.  Napa  Valley  Wine  Co.  v.  Rioefaaxt,  eoteced  into  a  -contract  vritk  defendaivt 

42  Mo.  Ap4>.   171;  Slate  v.  Mason,  ^96  to  furnish,  sell,  an<d  deliver  to  deCend- 

Mo.  127;  Parker  v.  RQde5,  79  Mo.  91.  anc  240,000  bushels  of  clxarcoal  at  a 

8.  State  V.    Orahood,    27   Mo.  App.  stipulated  jxrice  of  thirteen  cents  per 

496.  bushei,  but  nowhe-re  alleges  that  ^- 

8.  Allen  z/.  Jar  iris,  20  Conn.  38;  Brand  fendant  bought,  purchased,  or  agreed 

V.  Henderson,  107  111.  147;  BurAfaana  v.  to  accept  or  pay  ^or  the  same,  or  any 

Roberts,  70  ill,  19;  Atwood  v,  Lucas,  part  t^iereof,  states  a  unvlateral   con- 

53  Me.  510:  Clay  e'.  Bohonon,  54  N.  H.  tract,  and  is  obnoxious   to  a  general 

474;  Bailey  v.  Smith,  43  N.   H.   141;  demurrer.     Robjoson  Consol.  Min.  Co. 

Duryea  v.  Rayner,  (Sapm.Ct.  App.  T.)  v.  Johnson,  i3Cofo.  258. 
20  Misc.  (N.  Y.)  544.;    House  z'.  Bab-        Damages  Laid  at  C»aitraot  M4)e  —  EfliBOl 

cock.    (SOpm.  Ct.   Gen.   T.)  17  N.  Y.  mi  Form  oi  ▲otion.  -—  The  fact  that  the 

Supp.  640;  Cutwater  v.  Dodge,  7  Cow.  damages  claimed  are  laid  at  the  same 

(K.  Y.)  87.  anMMint  as    the  contract  price  of  the 

To  the  effect  that  where  the  title  has  goods  sold  exerts  no  influence  in  de- 

not  passed  the  plaintiff  muai  declare  termining  the  legal  cbaraocer  of  die 

specially  for  non-acceptance,  and  can*  action,  and  does  not  make  the  com- 

oot  recover  as  for  goods  bargained  and  plaint  one   for  the  purchase  price  of 

$old  or  goods  sold  and  delivered,  see  goods  sold,  and,  therefore,  demurrable 

supra^  \\.  2.  a.  Common  Counts.  for  failure  lo  show  a  completed  sale  by 

*'  The PziaeijMl Bcaaoa  for  requiring  the  acceptance  upon  the  part  of  the  defend- 

plaintiff  to  declaTiC  specially  is  to  enable  ant.     Schleicher  v.  Montgomery  Lig4it 

the  court  properly  to  adjust  the  dam-  Co.,  114  Ala.  228. 
ages.     In  an  action  for  goods  sold  and        4.  VaiiaaM  BatWMA  CloBtract  Alleged 

delivered  the  measure  of  damages  is  the  and  Pievsd.  —  **  la  the  second  count  he 

contract  price  or  full  value  of  the  goods  sets  ou-t  an  executory  contract  by  the 

sued  for,  which  is  unjust  if  the  whole  defendant,  to  accept  and  pay  for  a  cer- 

or  any  portion  of  the  goods  still  remain  tain    lot,    to   wit,   two    hundred    and 

the  property  of  the  plaintiff  and  under  seventy-six    sides    sole    leather,   etc., 

his  control.     But  if   the   plaintiff  xie-  the  weight  to  be   determined  by  the 

dares  specially,   setting  out  first  the  inspection.     The  proof  Is  that  the  de- 

coiuract,  and  then  the  breaches  of  it  on  fendant  agreed  to  purchase  a  certain 

the  part  of  the   defendant,   the  court  lol  of  Leather  then  in  the  vats,  and  to 

is  enabled  to  adopt  such  a  measure  of  accept  and  pay  for  all  that  portion  of 

damages  as  will  do  exact  justice  be-  the   lot   which    on    inspection  should 

ttveen  the  parties.*'     Atwood  v.  Lucas,  be  approved  and   marked   as  '  good.' 

53  Me.  510.  There  is  a  fatal  variance  beti^een  the 

CanpUut  ATii^<pM«t^iig  to  Allegation  of  contract  declared  on  and  the  coniract 

WailnUral  Gontraot.  —  In  an  action  by  a  proved,  and  the  verdict  musi   be  set 

vendor  against  a  viendee  of  goods  for  aside."       Hart    v.     Tyler,    15     Pick, 

rrfnaal  to  accept  and  pay  for  the  same,  (Mass.)  173.  citing  Penny  v.  Porter,  a 

a  conpUint  which  alleges  chat  plaintiff  East  2. 
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and  willing  and  offered  to  perform,  or  that  the  defendant  has 
done  some  act  excusing  an  offer  of  performance,*  and  the  com- 

1.  Schleicher  v,  Montgomery  Light  part  in  ready  money  and  part  by  the 
Co.,  114.  Ala.  228;  Colorado  Springs  defendant's  acceptance  at  two  months; 
Live  Stock  Co.  v.  Godding,  2  Colo,  that  the  plaintifif  tendered  the  goods 
App.  I;  House  v.  Babcock,  (Supm.  Ct.  to  -the  defendants,  who,  although  re- 
Gen.  T.)  17  N.  Y.  Supp.  640;  Duryea  quested,  refused  to  pay  in  ready  money 
V,  Rayner.  (Supm  Gt.  App.  T.)' 20  or  to  give  their  acceptance,  and  thereby 
Misc.  (N.  Y.)  544.  discharged  iheplainiiff  from  tendering 

"A  defendant  may  dispense  with  an  the  bill  for  that  purpose.     The  defend- 

offer  to  perform  by  the  plaintiff  by  re-  ants  pleaded,  first,  that  they  were  not 

fusing  to  go  on  with  the  contract,  or  he  requested  to  pay  for  the  goods  in  ready 

may,   in  other  modes,  dispense  with  money  or  to  give  their  acceptance;  and, 

such  an  offer."     Burnham  v.  Roberts,  secondly,  that  they  did  not  refuse  to 

70  III.  24.  give  their  acceptance  or  discharge  the 

Averring  to  Whom  and  Where  Offer  plaintiff  from  drawing  upon  them.     It 

Was    ICade.  ~>The     complaint     must  was  held  that  these  ple^s  were  bad,  the 

allege  to  whom  the  offer  was  made,  and  averments  traversed  being  immaterial, 

if  the  contract  alleged  makes  the  place  Conditions  Sabsequent.  —  In  an  action 

material,  the  place  of  the  offer  must  be  for  the  breach  of  a  contract  of  pur> 

stated.     A  mere  general  allegation  that  chase,   where,  after  averring  that  the 

the  plaintiff  offered   to  deliver  is  not  defendant  contracted  to  purchase  from 

enough.     Mills  v.  Gould,  (M.  Y.  Super,  plaintiff  certain  machinery  to  be  deliv- 

Ct.  Spec.  T.)  I  Abb.  N.  Cas.  (N.  Y.)  93.  ered  on  the  cars  at  plainiiff*s  place  of 

After  amendment  in   this  case  a  de-  business,  to  be  transported  to  defend- 

murrer  to  the  amended  complaint  was  ant  and  set  up  and  operated,  and  that 

overruled  in  42  N.  Y.  Super.  Ct.  119.  it  was  stipulated  in  the  contract  that  if 

Averment  of  Eetention  of  Goods.  —  In  after  a  test  of  thirty  days  the  machinery 

the  case  of  slock,   which  has  a  daily  should  not  be  approved  by  defendant 

market  price,  it  is  not  necessary  to  aver  "for   the   purposes  for  which  it  was 

thattheplaintiff  had  kept  the  stock  and  purchased,"  the  defendant  was  to  be 

was  ready  to  deliver  it.     An  averment  released   from  the  purchase,  a  count 

of  tender  and  demand  of  payment  is  of  the  complaint  further  averred  that 

sufficient.        Merriam   v,    Kellogg,   58  the  defendant    refused   to  accept  the 

Barb.  (Nf  Y.)  445,  aV/w^*"  Hagar  v.  King,  machinery  after  its  delivery  on  the  cars, 

38  Barb.  (N.  Y.)  209.  there  is  stated  a  substantial  cause  of 

When  Averment  of  Tender  Unneoessary.  action  for  the  breach  on  the  part  of  the 

—  Where  the  contract  was  to  purchase  defendant  of  said  contract  of  purchase; 

goods,  to  be  delivered  as  ordered,  and  the  contract    being  consummated  on 

it  is  averred  that  plaintiff  was  ready  plaintiff's  part  by  delivery  on  the  cars, 

and  willing  to  com  pi/  with  the  con-  and   the   agreement   for    a    rescission 

tract  and  deliver  the  goods  as  ordered,  being  a  condition  subsequent,  which 

but    that   defendant  refused  to  order  could  only   be  effective  after  the  de- 

them,  no  tender  of  the  goods  need  be  fendant  had  tested  the  machinery  with- 

alleged.     Schreiber  v.  Butler,  84  Ind.  in  the  stipulated  time  and  found  that 

576.  it  did  not  meet  his  approval  **  for  the 

Where  the  declaration  alleged  that  purposes  for  which  it  was  purchased," 

the  plaintiffs  were  ready  and  willing  to  and  which  the  breach  by  the  defend- 

deliver  according  to  the  term?  of  the  ant,  in  refusing  to  accept  the  machin- 

contract,  it  was  held  that  it  was  not  ery,  rendered  impossible  to  transpire, 

necessary  further  to  allege  a  tender  or  Schleicher  v,  Montgomery  Light  Co., 

an  offer  to  deliver  or  that  the  defend-  114  Ala.  228. 

ant  dispensed  with  a  tender.  Boyd  v.  Pleading  and  Proof.  —  Where  the  con- 
Lett,  I  C.  B.  222,  50  E.  C.  L.  222,  2  tract  averred  was  one  to  manufacture 
Dowl.  &  L.  847,  14  L.  J.  C.  PI.  Ill,  for  defendant  goods  of  a  particular 
following  Jackson  v,  Allaway.  6  M.  &  kind  and  quality,  and  the  complaint 
G.  942,  46  E.  C.  L.  942.  To  the  same  averred  that  the  plaintiff  manufactured 
effect  is  Spaeth  v.  Hare,  i  Dowl.  N.  S.  *'  said  goods,"  which  was  denied  by 
595,  9  M.  &  W.  326,  II  L.  J.  Exch.  104,  the  answer,  the  plaintiff  may  show 
wherein  it  was  alleged  that  goods  were  that  goods  manufactured  and  tendered 
sold  to  the  defendants  to  be  paid  for  to  defendant,  but  not  sent  to  him  be* 
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plaint  must  also  allege  a  breach  of  the  contract  set  out  on  the 
part  of  the  defendant.*     An  allegation  of  ownership  at  the  date 

of  the  contract  is  immaterial  if  the  plaintiff  was  the  owner  and 
able  to  make  delivery  of  the  property  when  the  time  for  perform* 
an  ce  arrived.* 

A  Mmtkbd  AfUr  Braaoh  by  the  vendee  need  not  be  averred,  though 
in  many  cases  it  mav  be  proved  for  the  purpose  of  showing  the 
amount  of  damages,^  and  as  a  matter  of  practice  it  is  frequently 
alleged.* 

cause  of  bis   repadiation  of  the  con*  A  demand  of  payment  and  a  refusal 

trace,  were   in    conformity    with    the  should  be  alleged.    Merriam  v.  Kel- 

contract.     Hart  v.  Atlas  Knitting  Co.,  logg,  58  Barb.  (N,  Y.)447. 

77  Fed.  Rep.  399,  45  U.  S.  App.  938.  Avenlng  Nonpayment  of  Dama^eSt  — 

Aidsr  I7  Answer, —  A  failure  to  aver  Defendant  contracted    to  purchase  of 

delivery,  or  an  excuse  for  nondelivery,  plaintiff  thirty  cars  of  ice  to  be  shipped 

is  cured  by  an  averment  in  the  answer  as  ordered  during  the  season  of  1080, 

that  defendant  notified  plaintiff  that  he  In  a  suit  on  the  contract  it  was  averred 

would  not  accept  the  goods.  Weathered  that  the  plaintiff  was  readv  and  willing 

V,  Golden,  (Tex.  Civ.  App.  1896)  34  S.  to  comply  therewith,  and  so  informed 

W.  Rep.  761.  the  defendant,  yet  the  defendant  re* 

1.  Averment  of  Breach.  —  Schleicher  fused  to  order  the  shipment  of  twenty 

V.  Montgomery  Light  Co.,  114  Ala.  228;  car  loads  of  ice,  and  that  the  shipping 

Colorado    Springs  Live  Stock  Co.   v,  season  for  1880  had  expired.     It  was 

GiKlding,  3  Colo.  App.  i;  Schreiber  7/.  held  on  demurrer  that  the  complaint 

Butler,  84  Ind.  576;  Atwood  v,  Lucas,  sufficiently  showed  that  the  contract 

53  Me.  510;  Duryeat'.  Rayner,  (Supm.  had  matured  and  that  the  defendant 

Ct.   App.  T.)  30    Misc.  (N.   Y.)  544;  had    committed    a    breach.      It    was 

House  V.  Babcock,  (Supm.  Ct.  Gen.  T.)  further  held  that  it  was  not  necessary 

17  N.  Y.  Supp.  640;  Mills  V,  Gould,  to  aver  nonpayment  of  the  damages 

(K.  Y.  Super.  Ct.  Spec,  T.)  i  Abb.  N.  claimed  for  the  breach  of  the  contract, 

Cas.  (N.  Y.)  93;  Merriam  v.  Kellogg,  for  the  reason  that  the  breach  was  not 

58  Barb.  (N.  Y.)  447.  a  mere  failure  to  pay  money,  but  was 

Where    a   count    of    the  complaint  a    failure  to  do    certain    other   acts, 
alleges  that  under  the    contract    the  Schreiber  v,  Buller,  84  Ind.  $76. 
plaintiff  was  required  to  deliver  the  ma-  2.  Kleeb  v.  Bard,  7  Wash.  41. 
chinery  to  the  defendant  on  board  the  8.  8€ook. —  In  an  action  by  the  seller 
cars,  to  be  carried  to  the  defendant's  against  the  buyer  for  failure  to  take 
home,  where  it  was  to  be  tested,  and  if  stock  at  the  date  fixed,  the  slock  being 
approved  by  him  as  suitable  for  (he  pur-  one  that  has  a  daily  market  price,  it  is 
poses  for  which  it  was  purchased  the  not  necessary  to  aver  a  resale,  as  the 
defendant  was  to  pay  the  stipulated  damages    can    be  readily  ascertained 
price,  and  then  avers  that  the  defend-  without  it.     Merriam   v.   Kellogg,   58 
ant  refused  to  accept  or   receive  the  Barb.  (N.  Y.)  445. 
machinery  after  it  was  placed  on  the  4.  See  Colorado  Springs  Live  Stock 
cars,  there  is  stated  in  such  count  a  Co.  v.  Godding,  2  Colo.  App.  i. 
substantial  cause  of  action  against  the  Averment  of  Loss  o«  Besale.  —  A  corn- 
defendant  for  a  breach  of  said  contract;  plaint  is  demurrable  where  it  alleges  a 
the  refusal  to  take  the  stipulated  steps,  resale  and  fails  to  allege  further  that 
without  which  a  sale  could  not  occur,  the  resale  was  at  a  loss.     Halbert  v, 
and    by  which  a  sale  might  merely  Newell,  (Tex.  Civ.  App.  1894)  27  S.  W. 
become  possible,  constituting  an  ac-  Rep.  767. 

tionable  breach.    Schleicher  v,  Mont-  Avsrmant  of  Basale  ITot  a  Bssolssion.  — 

gomery  Light  Co.,  114  Ala.  228.  In  the  case  of  breach  of  a  sale  made 

ATeraant  of  J>ema]id  and  Bsfiisal  to  subject  to  the  rules  of  an  exchange  an 

Pay.  —  An    allegation  that   defendant  allegation  that  after  breach  the  plaio- 

ref used  to  accept,  without  alleging  re-  tiff,  in  accordance  with  a  rule  of  the  ex-» 

fusal  to  pay,  is  not  enough  to  show  a  change,  resold  and  charged  defendant 

breach.    Mills  v,  Gould,  (M.  Y.  Super,  with  the  deficiency,  does  not  amount 

Ct.  Spec.  T.)  I  Abb.  N.  Cas.  (N.  Y.)  93.  to  an  allegation  of  a  rescission.    MiUs 
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The  Xarket  Price  at  the  time  and  place  fixed  for  delivery  should 
be  alleged.* 

Averment  of  Damagee.  —  Where  special  damages  are  claimed  they 
must  be  alleged  in  the  complaint,*  otherwise  a  general  allegation 
of  damages  is  sufficient.' 

2.  Plea  or  Answer.  —  The  plea,  answer,  or  affidavit  of  defense 
is  governed  by  ordinary  considerations.* 

V,  Gould,  (M.  Y.  Super.  Ct.  Spec.  T.)  i  One  Came  of  Action  for  Several  Items 

Abb.   N.   Cas.   (N.   Y.)  93,  42   N.   Y.  of  Damage.  —  A  complaint  claiming  as 

Super.  Ct.  119.  damages  the  expense  of  caring  for  the 

1.  Ridgeley  t/.  Mooney,  16  Ind.  App.  goods  until  a  resale  and  the  difference 
362;  Merriam  r.  Kellogg,  58  Barb.  (N.  between  the  contract  price  and  the 
Y.)  445.  amount  obtained   upon  a  resale  states 

Where   the  contract  was  to  deliver  but  one   cause  of  action.     House   v. 

goods  at  Columbus,   the   price   to  be  Babcock,  (Supm.  Ct.  Gen.  T.)  17  N.  Y, 

governed  by  the  ruling  price  in  Cincin-  Supp.  640. 

nati,  plus  such  additional  sum  as  it  3.  Under  a  General  Allegation  of  Dam- 
would  require  to  deliver  them  at  ages,  proof  of  damage  by  depreciation 
Columbus,  over  and  above  what  it  in  the  market  price  is  admissible, 
would  cost  to  deliver  them  at  Cin-  Duryea  t/.  Rayner,  (Supm.  Ct.  App.  T.) 
cinnati,  a  complaint  declaring  upon  a  20  Misc.  (N.  Y.)  544. 
breach  of  such  contract  and  averring  The  depreciation  in  the  value  of 
that  the  plaintiff  after  the  breach  sold  cattle,  and  the  expense  incurred  bv  the 
the  goods  for  the  best  price  attainable,  vendor  in  keeping  them  after  the  time 
which  was  a  specified  sum  less  than  fixed  for  their  delivery,  may  be  shown 
would  have  been  realized  but  for  the  without  being  specially  alleged  in  the 
breach,  but  not  alleging  the  market  declaration,  in  a  suit  to  recover  dam- 
value  at  Columbus  at  the  time  of  de*  ages  for  nonacceptance  by  the  vendee, 
fault,  or  the  expense  of  shipment  and  Such  damage  is  the  natural  result  of 
sale,  is  bad  on  demurrer.  Ridgeley  v,  the  breach.  The  ad  damnum  clause  is 
Mooney,  16  Ind.  App.  362.  sufficient.     Peters  v.  Cooper,  95  Mich. 

A  failure  to  submit  evidence  of  the  191,  citing  Richter  v,   Meyers,  5  Ind. 

market  value    as  compared   with   the  App.  33:  Parsons  v.  Sutton,  66  N.  Y.  92. 

contract  price,  will  defeat  a  recovery.  4.  In  Barbeez'.  Laws,  15  Ind.  109,  an 

Jones  V.  Jennings,  168  Pa.  St.  493.  answer  therein  set  out  was  held  bad  on 

2.  Damages  consisting  of  loss  of  pro-  demurrer. 

spective  profits  are  special,  and  where  To  a  count  for  not  accepting  goods 

such  damages  are  the  sole    damages  described  in  the  contract  as  *'  to  arrive 

suffered,  unless   specially  alleged   the  ex  Peerless  from  Bombay,"  a  plea  that 

plaintiff  can  recover  only  nominal  dam-  the  defendant  meant  another  ship  of 

ages.     Miller  v,   Burch,  (Ky.  1897)  41  the  same   name,    which    sailed    from 

S.  W.  Rep.  307.  Bombay  two  months  earlier,  and  that 

Averment  of  Speoial Damages. —  Profits  the  plaintiff  was  not  ready  to  deliver 

which  would  have  been  realized  under  any  goods  which  arrived  by  that  ship, 

a  contract  by  which  the  vendor  was  to  is  a  good  answer.     Raf&es  v.  Wichel- 

obtain  the  goods  from  a  third  person  haus,  2  H.  &C.  906,33  L.J.  Exch.  160. 

are  special,  and  cannot   be  recovered  In  assumpsit  for  damages  for  being 

unless  specially  pleaded.     Turney  v,  prevented  by  defendant  from  carrying 

Peoria  Grape  Sugar  Co.,  65  111.  App.  out  the  contract,  a  special  plea  averring 

656.  that  the  defendant,  under  the  terms  of 

Where  there  is  a  breach  of  a  contract  the  contract,  was  still  in  the  perform- 
to  purchase  boards,  which  were  to  be  ance  of  it  in  accordance  with  the  stip- 
cut  and  delivered  by  the  plaintiff,  the  ulation  that  upon  plaintiff's  neglect 
complaint  must  allege  the  damages  defendant  might  perform  it  for  him, 
suffered  by  the  breach,  and  a  mere  and  that  the  plaintiff  was  therefore 
allegation  of  the  value  of  labor  ex-  barred  from  maintaining  any  action 
pended  by  the  plaintiff  is  insufficient,  until  the  completion  of  such  perform- 
Morrison  v.  American  Developing,  ance  by  the  defendant,  does  not 
etc.,  Co.,  (Idaho  1896)  47  Pac.  Rep.  94.  amount  to  the  general  issue  of    non 
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3.  Instructions.  —  The  ordinary  principles  governing  instructions 
are,  of  course,  fully  applicable  in  such  actions.*  An  instruction 
putting  the  burden  of  proof  on  the  defendant  to  show  that  the 
contract  was  as  he  alleged  and  not  as  the  plaintiff  alleged,  is 
erroneous,*  Where  the  time  of  delivery  is  not  in  issue,  an 
instruction  that  the  defendant  waived  the  contract  time  for 
delivery  is  harmless.' 

IV.  Vehbob's  Actioh  to  Eecoybb  Gk)0B8 — 1.  Parties.  —  In  a 
suit  to  rescind  a  sale  for  fraud  and  to  recover  the  property, 
wherein  a  writ  of  sequestration  has  been  issued,  claims  of  third 
persons  to  the  property  cannot  be  considered.* 

assumpsit,    and    should    be    allowed.  1.  Bating  Instruction   on  Evidenoe. — 

Yellow    Poplar  Lumber  Co.  v.  Chap-  Where  there  is  evidence  that  the  goods 

man,  74  Fed.  Rep.  444, 42  U.  S.  App.  21.  were  prepared  especially  for  defendant 

In  Martinez  v.  Earnshaw,  143  Pa.  St.  and  were  useless  to  any  one  else,  it  is 
479,  it  appeared  that  the  plaintiffs  sold  proper  to  instruct  that  the  measure 
to  the  defendant  "  dry  iron  ore  of  usual  of  damages  for  nonacceptance  is  the 
quality  "  at  a  certain  price  per  ton,  difference  between  the  contract  price 
"  guaranteed  to  contain  a  yield  of  fifty  and  the  present  value  of  the  goods,  if 
per  cent,  of  iron  in  the  natural  state,  they  have  a  value,  and  if  the  goods 
with  a  sliding  scale  "  at  a  certain  rate  were  of  no  value  except  to  defendant, 
for  every  unit  over  fifty  per  cent,  and  that  the  measure  of  damages  would  be 
a  deduction  at  a  certain  rate  for  every  the  contract  price.  Marshall  v.  Macon 
unit  under  fifty  per  cent.  In  an  action  County  Sav.  Bank,  108  N.  Car.  639. 
for  damages  for  failure  to  accept  the  Instraetion  as  to  Damages  on  Besale.  — 
ore  delivered  under  this  contract,  the  A  sold  Balot  of  washed  wool  for  forty- 
defendant  filed  an  affidavit  of  defense  six  cents  per  pound,  to  be  paid  for  on 
averring  that  a  portion  delivered  did  September  11,  and  delivered  on  Sep- 
not  contain  fifty  percent,  of  iron  in  the  tember  20.  In  a  suit  by  A  alleging  a 
natural  state,  and  that  as  soon  as  he  readiness  to  deliver  the  wool,  and  a 
discovered  thi%  he  refused  to  receive  failure  on  B's  part  to  pay  for  it,  ana 
any  more  ore  under  the  contract.  It  that  after  notice  to  B  he  had  sold  the 
was  held  that  judgment  was  errone-  wool  at  auction  for  twenty-five  cents 
oasly  entered  for  want  of  a  sufficient  per  pound,  it  was  held  that  the  court 
affidavit  of  defense.  This  decision  was  erred  in  instructing  the  jury  that  if  the 
explained  upon  a  subsequent  appeal  auction  sale  was  not  in  good  faith,  but 
of  the  same  case.  See  Guillon  v.  a  mere  sham,  then  A  could  not  recover; 
Earnshaw,  169  Pa.  St.  463.  the  instruction  should   have   been  so 

In  an  action  upon  a  written  order  for  shaped  as  to  relate  to  the  measure  of 
the  purchase  of  machinery  signed  by  damages.  Barbee  v.  Laws,  15  Ind.  109. 
the  defendants,  to  which  is  attached  a  2.  Duryea  v.  Rayner,  (Supm.  Ct. 
printed  form  of  warranty  without  sig-  App.  T.)  20  Misc.  (N.  Y.)  544,  wherein 
nature,  an  answer  denying  that  the  defendant  did  not  seek  an  affirmative 
writing  set  out  constitutes  the  entire  recovery,  and  the  court  charged  that  in 
contract,  denying  that  the  printed  form  order  to  recover  the  defendant  must 
of  warranty  attached  to  the  order  was  show  by  satisfactory  proof  that  the  alle- 
any  part  of  the  contract,  and  alleging  a  gations  of  the  answer,  as  to  the  terms 
verbal  warranty  and  a  breach  thereof,  of  the  contract  and  the  reasons  for  re- 
states a  defense  good  against  an  attack  fusing  to  take  the  goods,  are  true. 
by  demurrer  for  want  of  facts.  It  is  This  was  held  erroneous  as  pulting  the 
not  error  to  permit  the  defendant,  burden  of  proof  on  the  defendant  in- 
under  such  an  issue,  to  ofifer  evidence  stead  of  the  plaintiff, 
of  the  verbal  warranty,  evidence  hav-  8.  Breneman  v.  Kilgore,  (Tex.  Civ. 
ing  first  been  given  tending  to  show  App.  1896)  35  S.  W.  Rep.  202. 
that  the  printed  warranty  was  not  a  4.  Claims  of  Third  Persons.  —  Parks  v. 
part  of  the  original  contract.  Demp-  Lancaster,  (Tex.  Civ.  App.  1896)  38  S. 
ster  Mill  Mfg.  Co.  v.  Fitzwater,  6  Kan.  W.  Rep.  263,  wherein  the  court  said; 
App.  24.  *'  It  is  urged  by  defendants  in  error 
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2.  Beclaration  or  Complaint  —  ium  SoproMntationi.  —  Where  it  is 
sought  to  recover  goods  sold,  upon  the  ground  that  the  sale  was 
induced  by  false  representations,  the  representations  made  and 
their  falsity  should  be  specifically  alleged.* 

Conditional  Bale.  —  Where  noncompliance  with  the  terms  of  a 
conditional  sale  is  the  ground  upon  which  recovery  is  sought,  the 
contract  and  noncompliance  with  its  terms  must  be  alleged  and 
proved.* 

that,   after  said  lumber  was  seques-  change,   etc.,   and    that  plaintiff  had 

trated,  it  was  claimed  by  third  parlies,  tendered  back  the  horse  received  and 

who  made  oath,  gave  bond,  etc.,  and  demanded  the  return  of  the  other,  and 

that  this  fact  should  be  considered  by  thereupon   defendant  alleged    owner- 

us  in  passing  on  this  case.     We  can-  ahip  by  a  valid  contract  of  exchange,  it 

not  agree  to  this  proposition.     This  is  was   held   thai   plaintiff    might    show 

a  straight  suit  for  rescission,  and  to  re-  fraud  in  the  contract  of  exchange,  ren- 

cover  the  property.     The  parlies  claim-  dering  it  void,  at  least,  in  a  proceeding 

ing  the  lumber  are  not  made  parties  to  before  a  jusiice  of  the  peace,  where  not 

this  suit,  nor  is  the  siaius  of  ihe  case  quite  ihe  same  strictness  is  required  as 

such  as  to  authorize  us  to  consider  the  in  courts  of  record.     Nolan  t/.  Jones,  53 

suits  pending  for  the  trial  of  the  rights  Iowa  387. 

of  the  property.     The  motion  for  re-  An  allegation  that  defendant  being 

hearing  is  denied."  insolvent  knowingly  concealed  his  in- 

1.  Mitchell  z'.  Bloom,  (Tex.  Civ.  App.  solvency  from  the  vendor  is  sufficient 

1898)46  S.  W.  Rep.  4.06.  wherein  it  was  to  let  in  evidence  of  false  statements 

held  thai  an  allegation  that  on  a  cer-  knowingly  made  by  the  vendee  to  the 

tain   date   the   vendees   had    made    a  effect  that  he  owned  property  largely 

statement  concerning    their    financial  in  excess  of  his  liabilities,     Chadron 

condition,    which    showed    that    their  First  Nat.  Bank  v,  McKinney,  47  Neb. 

assets  greatly  exceeded  their  liabilities,  149. 

whereas  they  were  in   fact  insolvent  In  replevin  based  on  a  false  repre- 

and  did  not  intend  to  pay  for  the  goods  sentation  of  solvency  by  the  vendee,  a 

bought,  is  sufficiently  specific  variance    between   the    pleading    and 

Pleading  and  Proof  as  to  Fraud.  —  Evi-  proof  as  to  the  dates  of  sale  is  imma- 

dence    as    to   the  amount   of    capiial  terial.      Burnham    v,  Jacobs,  66  Mo. 

needed  to  carry  on  the  business  of  the  App.  628. 

vendee  and  as  to  the  rate  of  profits  in  2.  Pleading  and  Proof  as  to  Conditional 

such  business  is  incompetent  upon  an  Sale.  —  An    allegation  that  the   buyer 

issue  of   fraud   in   the   purchase  of  a  received  goods  for  sale  at  retail  and 

stock  of  goods,  because  it  is  too  remote  when  sold  became  indebted  to  plaintiff, 

in  its  bearing  upon  the  issues.     Derby  and  that  the  goods  remaining  in  stock 

V.  Gallup,  5  Minn.  119.  unsold  were  plaintiff's  property,  is  not 

Where  plaintiff  sought  to  recover  the  supported   by  proof  of  a  contract  by 

value  of  property  alleged  to  have  been  which   the   possession   passed    to   the 

fraudulently  convened  by  defendant,  buyer  upon  condition  that  the  vendor 

and  defendant  alleged  title  under  a  bill  could  repossess  himself  of  any  goods 

of  sale,  no  allegation  of  fraud  in  such  that  might  be  left  in  stock  at  any  time 

transaction  being  made  by  plaintiff,  it  he  should  deem  himself  insecure,  and 

was  held  that  plaintiff  could  not  intro*  therefore  a  demurrer  to  the  evidence 

duce  evidence  to  prove  fraud  and  thus  was  properly  sustained.      Poorman  v, 

defeat  defendant's   title.     Kervick   v.  Whitman,  49  Kan.  697. 

Mitchell,  68  Iowa  273.  Defendant  in  an  action  for  recovery 

Where  a  party  induced   by  fraud  to  of  a  billiard-table,  showed  title  througn 

make  an  exchange  of  one  horse  for  an-  vendee  of  plaintiff  under  a  conditional 

other  which  was  diseased   brought  re-  sale  and  lease,  the  time  designated  in 

plevin  to  recover  the  animal  which  he  the  contract  of  sale  for  the  making  of 

had  given  in  exchange,  alleging  abso-  payments  having    expired.      Plaintiff 

lute  ownership  and  right  to  possession,  failed  to  allege  or  prove  noncompliance 

and  that  defendant  falsely  pretended  by  vendee  with  the  terms  of  the  condl- 

to  have  entered  into  a  contract  of  ex-  tionalsale.  It  was  held  that  compliance 
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A  fcyplomental  CompUInt  alleging  that  the  vendee  has  fraudulently 
sold  goods  to  a  third  person  for  the  purpose  of  defeating  the 
vendor's  right  of  stoppage  in  transitu^  is  properly  allowed.  * 

3.  Plea  or  Aniwer.  —  Where  the  ground  of  recovery  alleged  is  a 
noncompliance  with  the  terms  of  a  conditional  sale,  a  plea  of 
fraud  must  allege  that  the  defendant  was  misled  by  representa- 
tions of  the  vendor.* 

Undor  a  Oeneral  Denial  the  defendant  may  contradict  the  contract 
alleged  in  the  complaint  by  showing  that  the  real  agreement  of 
the  parties  was  different  therefrom.' 

4.  Province  of  Court  and  Jury  —  Instmotions  —  Fraud  of  Vendee.  — 
The  existence  of  a  fraudulent  intent  on  the  part  of  the  vendee  in 
the  purchase  of  goods  is  a  question  to  be  determined  by  the  jury 
from  the  evidence  under  proper  instructions  from  the  court,*  as 

by  vendee  with  the  conditions  would  be  1265,   65   Mo.   App.    230;    Mauger  v, 

presumed,  and  that  in  the  absence  of  Slavin«  11  N.  Y.  App.  Div.  483;  Woon- 

such  aUegation  and  proof,  defendant  socket  Rubber  Co.  v.  Loewenberg,  17 

was  entitled   to  the   property.     J.  M.  Wash.  29. 

Brunswick,  etc.,  Co.  v,  Tacoma   MiU        Inetruetioni  on  Issue  of  Fraud.  —  In 

Co.,  3  Wash.  Ter.  164.  Whittin  v.  Fitzwater.  58   Hun  (N.  Y.) 

1.  Rosenthal  v,  Dessau,  11  Hun  (M.  601,  33  N.  Y.  St.  Rep.  953,  the  vendor 
Y.)  49.  holding  that  where  a  sale  by  the  brought  replevin  for  goods,  alleging  as 
miginal  vendee  to  a  third  person  is  set  a  ground  for  recovery  that  they  had 
up  as  a  defense  to  an  action  to  enforce  been  purchased  by  one  G.  with  a  fraud- 
the  right  of  stoppage  lis  transitu^  a  sup-  ulenl  intent  no:  to  pay  for  them.  The 
plementary  complaint  may  be  allowed  plaintiff's  requests  for  instructions  and 
setting  up  that  the  sale  was  made  for  the  responses  of  the  court  thereto  were 
the  purpose  of  defrauding  the  plaintiff,  as  follows:     Request,  "  If,  at  the  time 

2.  Plea  of  Fraud  in  Conditional  Bale.  —  G.  received  the  goods,  notwithstanding 
Where  the  seller  of  goods,  who  has  re-  what  he  might  have  thought  when  he 
uined  title,  brings  an  action  to  recover  made  the  contract,  he  knew  or  had 
the  same  because  of  the  nonpayment  reasonable  cause  to  know  that  he  could 
of  the  purchase  price,  and  a  plea  is  not  go  on  in  business,  he  is  equally 
filed  by  the  purchaser  alleging  fraud  in  chargeable  with  intent  not  to  pay." 
the  seller  in  procuring  the  defendant  to  Response  by  Court,  "The  intent  must 
become  the  purchaser  of  the  goods  sued  be  at  the  time  the  contract  was  made." 
for,  and  there  is  no  allegation  in  such  Request,  "  If  G.  knew  himself  to  be  in- 
plea  that  he  was  misled  by  such  repre-  solvent,  and  had  no  reasonable  ex- 
sentations  or  that  upon  the  discovery  pectationsof  paying  for  the  goods,  that 
of  the  fraud  he  elected  to  rescind,  and  is  a  sufficient  evidence  of  fraud  to  avoid 
no  allegation  that  he  then  restored  or  the  sale."  Response  by  Court,  **  If  he 
offered  to  restore  the  seller  to  his  orig-  knew  he  was  insolvent,  and  had  reason 
inal  status,  such  plea  is  without  merit,  to  believe  he  could  not  pay  for  them,  the 
sets  up  no  defense  to  the  action,  and  proposition  is  correct."  Request,  "  It 
will  be  stricken  on  demurrer.  Smith  was  not  enough  for  G.  to  say  *  *  * 
V.  Estey  Organ  Co.,  100  Ga.  628.  that  it  was  perhaps  uncertain  what  day 

3.  Spooner  v,  Cummings,  151  Mass.  he  would  be  obliged  to  stop  payment, 
313,  wherein  the  defendant  was  a  pur-  that  if  he  was  insolvent  he  might  stop 
chaser  from  the  original  vendee.  any  day.     He  cannot  be  permitted  to 

4.  Clinton  v.  Estes,  20  Ark.  216;  say  he  intended  to  pay  for  a  large  bill  of 
Condell  v,  Krohn,  29  111.  App.  377;  goods  ordered  by  him,  »  •  •  and 
Bidault  V.  Wales,  20  Mo.  546;  Buckley  received  by  him  six  days  before  the  as- 
V.  Artcher,  21  Barb.  (N.  Y.)  585;  Biggs  signment."  Response  by  Court,  •*  That 
V,  Barry,  2  Curt.  (U.  S.)  259.  is  a  question  for  the  jury."     Request, 

flolfieionej  of  E^onoo  to  Take  Caio  to  "In  the  absence  of  proof  of  unforeseen 
Jury.  —  See  Watson  ff.  Silsby,  166  Mass.  circumstances  arising  to  change  his 
57;  Blacker  v,  Ryan,  2  Mo.  App.  Rep.     condition  between  the  purchase  and  the 
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is  also  the  question  whether  or  not  the  vendor  rescinded  the  sale 
within  a  reasonable  time.* 

Conditional  Sale.  — Whether  a  sale  was  absolute  or  conditional,* 
whether  anything  was  due  by  the  defendant,'  and  whether  the 
vendor  waived  conditions  precedent,*  are  all  questions  of  fact  to 
be  determined  by  the  jury  under  proper  instructions  from  the 
court. 

6.  Verdict.  —  Where  the  issues  are  the  existence  of  a  fraudulent 
intent  on  the  part  of  the  original  vendee,  and  notice  of  such 
fraudulent  intent  by  the  defendant,  a  subsequent  purchaser,  a 
verdict  that  the  defendant  was  a  bona  fide  purchaser  is  sufficient 
to  entitle  him  to  judgment,  though  it  is  defective  in  failing  to 
find  upon  the  issues  of  a  fraudulent  intent  upon  the  part  of  the 
original  vendee.* 

6.  Eecovery  of  Counsel  Pees.  —  A  stipulation  in  a  contract  of 
conditional  sale  to  pay  counsel  fees  incurred  in  a  collection  of  the 

receipt  of  the  goods  and  the  failure,  G.  fendant  maintains  a  sale  absolute,  and 

will  be  presumed  to  have  known  that  he  the  evidence  shows  an  absolute  sale, 

must  fail,  and   to  have  contemplated  the  trial  judge  ought  promptly  to  set 

an  assignment,  when  he  received  the  aside  a  general  verdict  in   plaintiff's 

goods  six  days  before."     Response  by  favor,   and  grant  a  new  trial.     Silver 

Court,    **  That  is   a  question    for  the  Bow  Min.,  etc.,  Co.  v.  Lowry.  6  Mont, 

jury.'*      It  was  held  that   taking  aU  288. 

these  propositions  together  the  court  8.  Wiggins  v.  Snow,  89  Mich.  476, 

did  not  withdraw  from  the  jury  the  holding  that  the  court  should  instruct 

question  of  G.'s  intent  at  the  time  he  the  jury  as  to  what  should  be  allowed 

purchased  and  accepted  the  goods.  on  the  price  to  defendant  for  plaintiff's 

Where  the  action  is  against  a  pur-  failure  to  furnish  certain   parts  of  a 

chaser  from  the  original  vendee  an  in-  machine. 

struction  that  the  plaintiff  must  show  4.  Whiyet  of  Conditions  Precedent. — 
bad  faiih  in  such  subsequent  purchaser  Where  goods  are  bought  upon  agree- 
is  properly  refused  upon  the  ground  ment  that  notes  shall  be  given  for  the 
that  it  tends  to  convey  the  idea  that  purchase  money  when  delivery  is 
actual  bad  faith  is  required,  whereas  made,  the  giving  of  the  notes  is  a  con- 
proof  of  negligence  in  inquiry  by  such  dition  precedent,  and  title  does  not  vest 
buyer  may  be  sufficient  to  show  con-  until  the  notes  are  given,  unless  the 
structive  bad  faith.  Maxwell  v.  Brown  condition  be  waived.  Whether  waived 
Shoe  Co.,  114  Ala.  304.  or  not,  is  a  question  of  fact  for  the 

Upon  an  issue  of  fraudulent  repre-  jury,  to  be  determined   from  all  the 

sentations  of  solvency   made   by   the  facts  and  circumstances  before  them, 

vendee,  a   mortgage   by   such  vendee  Young  v.  Kansas  Mfg.  Co.,  23  Fla.  394. 

and  an  assignment  thereof  were  intro-  6.  Waterbury  v.  Miller,  13  Ind.  App. 

duced  in  evidence  for  the  purpose  of  197. 

showing    the   vendee's   financial  con-  Sending  Jory  Back  to  Correct  Verdict. — 

dition.     It  was  held  not  to  be  necessary  Where  the  verdict  as  first  returned  con- 

to  charge  that  the  assignment  was  for  tained  a  finding  that  the  original  pur- 

a   valuable   consideration.      Brock   v.  chaser  was  insolvent  at  the  time  he 

Carson,  117  Mich.  550.  made  the  purchase,  but  there  was  no 

1.  Beeciesion  Within  Beasonable  Time,  finding  as  to  whether'  he  purchased 
—  Smith  v.  Chadron  First  Nat.  Bank,  with  an  intent  not  to  pay  for  the  goods, 
45  Neb.  444,  wherein  a  certain  delay  nor  as  to  whether  the  defendant  pur- 
was  held  not  to  be,  as  a  matter  of  law,  chased  bona  fide  from  the  original  ven- 
unrcasonable,  but  that  it  was  for  the  dee,  it  is  not  error  for  the  court  to 
jury  to  determine.  direct  the  jury  to  return  to  their  room 

2.  Setting  Aside  Verdict.  —  If,  in  an  and  find  one  way  or  the  other  upon 
action  of  claim  and  delivery,  the  plain-  these  issues.  Waterbury  r.  Miller,  13 
ti£F  s^serts  a  conditional  sale,  and  de-  Ind.  App.  197. 
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Yendee*!  Aetlon  tot  Goodi.  SALES,    Beeoyery  by  Vendee  of  Money  Paid. 

claim  will  not  entitle  the  vendor  to  collect  counsel  fees  in  an  action 
of  bail  trover  brought  to  recover  the  property  and  its  hire.* 

7.  Appellate  Eeview.  —  In  a  suit  to  rescind  a  contract  of  sale  for 
fraud,  where  the  jury  find  for  the  plaintiff  but  do  not  find  the 
value  of  the  property,  the  appellate  court,  on  setting  aside  a 
judgment  rendered  thereon,  because  the  plaintiff  failed  to  pay 
back  to  the  defendant  the  amount  expended  in  paying  freight 
charges,  cannot  reform  the  judgment,  but  the  case  must  be 
reversed  and  remanded  for  a  new  trial.* 

V.  VsKBSE's  Action  foe  Goods.  —  Where  the  sale  is  completely 
executed  and  title  has  passed  to  the  vendee,  he  can  maintain 
replevin  to  recover  the  goods  /;/  specie!^ 

YL  EeCOYEST  BT  YeEDSE  of  MOKET  Paid  —  Common  Connts.  —  A 

vendee  may  declare  in  assumpsit  upon  the  common  counts  to 
recover  back  an  overpayment,*  or,  in  case  of  failure  of  considera- 
tion or  rescission  of  the  contract,  the  entire  price  paid.* 

1.  Wall  V,  Johnson,  88  Ga.  524,  hold-  of  the  property,  or  the  money  arising 
iag  that  where  the  property  is  tendered  from  a  sale  thereof,  such  demand  oper- 
before  suit,  and  the  tender  is  refused  ates  as  a  ratification  of  the  sale,  is 
and  no  subsequent  demand  is  made  for  not  erroneous.  Brewster  v.  Baxter,  2 
it,  counsel  fees  cannot  be  recovered.  Wash.  Ter.  135. 

2.  Eeformation  or  SoYorsal  and  Semand.  4.  Sooovery  of  Overpayments.  —  Where 
—  "The  plaintiffs  offer  to  remit  any  a  buyer  of  goods  having  received  a 
amount  the  court  might  think  proper  portion,  and  paid  for  more  than  he  has 
under  the  evidence.  Under  the  plead-  received,  presents  an  account  to  the 
ings  and  the  verdict  of  the  jury,  we  are  seller  after  the  time  agreed  on  for  de- 
of  the  opinion  that  this  court  cannot  livery,  stating  the  quantity  received 
render  a  proper  verdict,  there  being  no  and  the  amount  paid,  which  the  seller 
proper  basis  therefor.  Under  the  ver*  admits  to  be  correct,  assumpsit  in  the 
diet  of  the  jury,  there  being  no  finding  proper  common  counts  will  lie  to  re- 
by  them  of  the  value  of  the  property,  cover  the  sum  so  overpaid.  Underbill 
the  court  was  not  authorized  to  assess  v.  Gaff,  48  111.  198. 

the  value  of  the  property,  and  render  a  Where  milk  is  sold  by  the  gallon  and 

judgment  therefor.     As  the  judgment  delivered  in  cans,  each  can  being  sup- 

cannot    be   reformed,   it   must  be   re-  posed  to  contain  so  many  gallons,  but 

versed,  and  remanded  for  a  new  trial;  in  fact  containing  less,  the  buyer  may 

and  it  is  so  ordered."     Parks  v,  Lan-  recover  of  the  seller  money  thus  paid 

caster,  (Tex.  Civ.  App.  1896)  38  S.  W.  in    excess    of    the   price  of  the  milk 

Rep.  263.  actually    delivered.       Devine    v,    Ed- 

8.  See  Crounse  v.  Schrimplon,  (N.  Y.  wards,  87  111.  177. 

City  Ct.  Gen.  T.)  10  Misc.  (N.  Y  )  51.  Where  a  contract  is  made  for  timber 

One  who  has  purchased  goods,  ready  on  the  basis  of  an  estimated  quantity, 

for  delivery  and  set  apart,  may,  on  pay-  and  the  quantity  falls  short,  the  pur- 

ment  of  part  purchase  price   and  re-  chaser  is  entitled  to  have  a  correspond- 

fasal  of  tender  of  balance,  maintain  ing  amount    of    the    purchase    price 

replevin  for  the  goods.    Abraham  v,  refunded,  whether  the  contract  so  pro- 

Karger,  100  Wis.  387.  vides  or  not.     And  in  an  action  on  the 

Initniction  ae  to  Ratification  of  Invalid  common  counts  therefor,  the  contract 
Sale.  —  If  the  undisputed  facts  of  the  is  admissible  in  evidence  to  show  de- 
case  show  a  sale  in  itself  invalid,  but  fendant's  receipt  of  the  money  and  ex- 
capable  of  ratification,  an  instruction  plain  his  possession  of  it,  and  to  prove 
by  the  court  to  the  jury,  to  the  effect  the  extent  of  plaintiff's  claim.  Phippen 
that  if  the  vendor,  or  one  claiming  un-  v.  Morehouse,  50  Mich.  537. 
der  him  with  a  knowledge  of  the  facts  See  also  articles  Assumpsit,  vol.  2, 
or  properly  charged  with  inquiry  con-  p.  987;  Money  Counts,  vol.  14.  p. 
cerntng  them,  demand  of  the  supposed  47. 
vendee  an  accounting  of  the  proceeds  6.  Thornton  c/.  Wynn,  12  Wheat.  (U. 
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Altering  OrdiiAd  6f  tMftotf,  —The  plaintiff  should  show  by  his 
pleadings  the  gfbUnd  ort  which  he  is  entitled  to  a  return  of  the 
fcbnSldemtlon.  *  Where  the  right  to  recover  the  consideration 
baid  depends  upon  fraud  or  breach  of  warranty,  the  fraud  or 
oreAch  should  be  alleged,*    Where  it  is  sought  to  recover  the 

Sk)   l8j;    Lampsoil   v.   Cutnttiinffs,   5a  paid  oil  a  contract  for  goods  not  deli >r- 

Mich.  491.  ered  as  for  money  had  and  received  is 

Wkere  a  ITote  Is  biyen  for  personal  barred  bya  Judgmetitinan  action  on 

property  to  which  the  vendor  had  no  the  contl-aclfor  the  breach  irt  failing  to 

tttU,  fik!fiiiump«it  to  rticovtit-  back   the  deliver;  damages  in  BUch  an  action  are 

agreed    price   is  not   maintainable   in  an  indirect  reimbursement  of  money 

the  absence  of  proof  either  that  the  advanced.     Dalton  v.  Benlley,  15   III. 

note    was    negotiable   or   that   it   had  420. 

been  t^id.    Hamitigdon  v.   Hall,  36  fteittttpii*]!  of  PoiNWioa  b^  Vendvr. — 

Me.  50I1  By  a  written  contract  between  the  par- 

Aetion  Lies  Only  on  Ayoidance.  —  An  ties  the  defendant  made  a  conditional 
action  as  foi-  money  had,  ett.,  ott  the  sale  of  A  bicycle  to  the  plaintiff,  where- 
ground  of  fr^nd  in  the  dale,  doett  not  by  she  fe^et-ved  the  title  until  the  prop- 
lie  until  the  contract  is  avoided.  Wat-  erty  was  fully  paid  for.  The  plaintiff, 
Soft  V.  Union  Iron,  etc.,  Co.,  15  III.  on  the  other  hand»  claimed  that  her sig- 
kpp.  50().  nature  to  the  tronimctw^s  fraudulently 

IMUVery     ot    WbnhlMI    SaMial.  —  obtained,  and  ttiat  the  Bale  was  in  fact 

WheVe    mtoney  Is    paid    foJr    a    thing  made  by  paml  on  credit,  prior  to  the 

assumed  to  be  sold,  and  a  i^orthleAs  written  contract,  isind  that  the  property 

imhation  h  delivered,  there  U  a  legal  had   passed  to   her   absolaiely.    The 

fraud,  and  thfe  nioney  may  be  letovered  plaintiff,  however,  fettled  to  make  the 

in  att  attion  for  hiortey  had,  etc.     Lnnt  payments    when    they   matured,  and 

V.  Wtenn,  113  lit.  iti^.faJhwftihy  Bren-  the  defendant  resumed  possession  of 

nan  «..  feunn   1^4  111.  175.  the  bicycle.    Theteopon  the  ptainttH 

JhEurtita  lUmrtB  of  OdnsMtoi^atiOn.  —  See  brought  an  action  of  assumpsit  to  re- 
trerteraVly  feiggerfetatt  if,  RoVyatt*s  coverihemoneypaW  on  account  t>f  the 
Whadf,  (t^0)  2  Ch.  193.  purchase.  It  was  held  that  the  defend- 
When  a  slock  tiK  goods  t^dgeihe^r  "wUh  ant  had  a  right  to  tafte  possession  of 
the  fwVTftiture  and  nxfutesln  Astore  is  the  property,  if  the  written  contract 
sold  for  a  eross  siim,  and  there  is  a  governed;  bni  otherwise,  \i  the  prop- 
!a!lVire  of  title  aS  tb  the  fikt tires,  the  erty  had  passed  to  the  plaintiff^  and  the 
J>\irchaS'e\-  cannot  maintain  ah  attron  taking  would  be  a  ton;  and  that  an 
for  mdViey  had  and  retei^^wi  to  riecover  Action  of  assumpsit  eannot  be  main- 
back  a  portion  tif  the  pttYichase  money,  teined  ttpon  eithetf  tHeory,  If  there 
on  the  gtidnnd  6f  a  partial  failnre  of  \ta^  no  evidence  that  the  defendant  had 
tronsidetatlon,  bYit  his  remedy  is  Xipon  sold  the  wheel  and  converted  ii  into 
the  ^Contract.  Smart  'd.  K>ale,  fA  N.  money,  the  plaintiff  could  not  waive  the 
H.  62.  tort  and  maintain  a'Sstimpsit.    Qxiimby 

Sh^teAVnt^       A^^OH  —  AttiiMiJiMAt.  •—  r.  Lowell,  89  Me.  §47. 

WheVe  a  V^ndct  before  Ihe  day  -a^  1.  Eddy,     elt.,     Live-Stock   Co.    v, 

prointeA  ifor  ^delivery  dlsiMes  himself  Blackburn.  70  f\ed.  Re?p.  ^4^,  30  U*  S. 

from  ComplyiYig  With  his  conlraet.  the  App.  571. 

ptircha^er  may  treat  the  contract  ^s  1  Alls|rfiig  tHud  or  ftfWMh  of  Wak>- 

reScittded,   and  Sue   presently  for  the  iranty.  —  To  well  ^.  Gatewood,  3  UI.  an; 

money  paid  ont,  and  an  attathment'On  Kingsbury  v.  Tayldr,  e^  Me.  5C«;  Tay- 

t\ich  a  debt  Would  not  \xt  premature,  mon  t/.  Mitchell,  t  Md.  Ch.  496*  Miller 

though  •commented  before  the    time  t».  Brooks,  109  Mkh.  i>4>   Seixas  v, 

tiSced  for  d-fellvery.    B^t  where  thete  \s  Wo^^,  2  Cai.  (N.  V.)  48;  Wel%h  v.  Car- 

AO  proof  -bf  the  brfeacTi  Of  the  coYitract  ter.  t  Wend.  <N.  Y.)  18$. 

otiier  tfcan  \b'e  faiHtire  to  deliver  on  the  ttt^ltod  WMWtfnty  of  riUo  —  FlMtdtag 

appointed  dliy,  an  Yittathmtht  sued  otit  ^)id  Proof.  — ^  !n  iin  actfon  to  recover  the 

befote  tfcat  day  is  pr6matti rely  brought  price   of    personal    ptK)periy  sold   to 

limS  icaYiYibt  be  maintained.     Rassell  v.  the  plaintiff,  the  title  having  failed.,  the 

Gregory.  62  Ala.  ^54.  cewi^plaint  must  set  Hip  the  wairanty 

XM  raieiiU. -^  An  Action  for  mt^ney  "implied  by  the  Uw,  if    tHe  pl^iwxtf 
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consideration  in  pursuance  of  the  terms  of  tlie  contract,  the  com- 
plaint should  show  compliance  with  such  terms  on  the  part  of 
the  plaintiff.* 

A  B0ply  setting  up  facts  inconsistent  with  the  petition  should  be 
disregarded.* 

Voaniit.  —  Where  there  is  no  proof  that  the  plaintiff  is  in  a  con- 
dition at  the  time  of  the  trial  to  return  the  goods  he  should  be 
nonsuited.* 

would   rely   upon   it.      Miller  v.  Van  notes.    And  the  petition  declaring  on 

Tassel.  24  Cal.  458.  a    breach    of    said    warranty    plainly 

1.  ATexring  Performanoe  of  GonditionB  alleged  that  the  machine  failed  to  fulnl 
Preeodont.  —  The  plaintiffs  purchased  of  the  requirements  of  the  warranty ;  that 
the  defendant  a  large  quantity  of  notice  was  duly  given  of  such  failure, 
wheat.  It  was  alleged  in  the  com-  and  that  defendant  thereupon  under- 
plaint  that  if  said  wheat  did  not  come  took  to  remedy  the  defect  therein,  and 
ap,  on  inspection,  to  the  grade  pro*  that  it  wholly  failed  to  do  so;  that  the 
vtded  for  in  the  contract  between  the  plaintiff  within  a  reasonable  time  there- 
parties*  the  plaintiffs  were,  by  said  after  returned  the  machine  to  the  place 
contract,  to  sell  said  grain  at  market  where  he  received  it  and  made  demand 
difference  on  the  day  they  received  it,  for  the  return  of  the  purchase  money 
and  account  to  the  defendant.  It  was  and  notes,  which  was  refused.  Such 
further  alleged  that  the  wheat  fell  be-  petition  is  sufficient,  and  it  is  not  error 
low  the  grade  contracted  for,  and  that  to  admit  evidence  over  the  objection  of 
the  defendant  had  overdrawn  the  defendant.  Skeen  v.  Springfield  En- 
amount  owing  him  by  the  plaintiffs,  gine,  etc.,  Co.,  34  Mo.  App.  485. 
and  that  said  excess  had  been  paid  by  IssBeS)  Pleading  and  Proof.  —  A  petition 
plaintiffs  before  the  wheat  was  re-  for  the  recovery  of  the  purchase  price 
ceired.  The  complaint  alleged  that  paid  for  a  machine  alleged  that  it  had 
the  plaintiffs  received  the  grain  as  of  been  returned  as  unsatisfactory,  in  ac> 
the  grade  rated  by  the  inspector,  and  cordance  with  an  agreement  to  that 
accounted  for  it  to  the  defendant  for  effect.  The  answer  pleaded  as  a  de- 
the  highest  market  price  on  the  day  of  fense  that  the  plaintiff  had  retained  the 
delivery  to  them.  The  bill  filed  as  an  machine,  and  paid  for  it.  after  full 
exhibit  showed  the  amount  paid  to  the  knowledge  of  its  defects.  There  was 
defendant,  '*  the  amount  realized  from  no  reply.  It  was  held  that  an  issue  as 
sale  of  said  wheal,"  and  the  balance  to  whether  defendant,  by  requesting 
owing.  It  was  held  that  after  verdict  plaintiff  to  retain  the  machine  for 
the  complaint  was  not  open  to  the  ob-  further  trial,  had  waived  the  right  to 
jection  tl»tit  shows  that  the  plaintiffs,  have  it  returned,  cannot  be  raised  un- 
inste«d  of  selling  the  wheat  upon  dis-  dcr  the  pleadings.  Kinkead  7f.  Mc- 
covery  of  its  inferioc  quality,  as  I  hey  Cormack  Harvesting  Mach.  Co.,  106 
were  required  by  the  terms  of  the  con-  Iowa  222, 

tract  todo,  kepcit  themselves.    Green  2.  Reply  Inconsistent  with  PetitiDm  — 

^.  Mel  mire,  «  Ind.  App.  278.  Departure.  —  Where,  in  an  action  to  re- 

A  contract  of  warranty  was  subject  cover  the  price  paid   for  coal  claimed 

to    the    conditions,    <i) '  that,   if    the  never  to  have  been  delivered,  a  reply 

machine  sold  shoald  fail  to  fill  the  war-  setting  a   point  of   delivery   different 

ranty,  written  notice  thereof  should  be  from  that  in  the  petition,  while  not  a 

giren  to  defeadaac  <the  vendor)  stating  departure  in  the  meaning  of  the  code, 

w^reinit  failed,  and  if,  after  a  reason-  alleges  a  new  element  of  the  contract 

able  time  allowed  <o  get  the  machine  and  should  be  disregarded  as  inconsist- 

aod  remedy   the  defect,    it    was  not  ent  with  the  petition.     Hargis  v,  Bur- 

aade  to  fill  the  warranty,  the  plaintiff  gin,  4  Ky.  L.  Rep.  627. 

(the  purchaser)  should  return  the  same  Z.  LUMty  to  Betara  Ooods.  —  *'  It  is 

to  the  place  where  it  was  received;  (2)  claimed  on  the  authority  of  Potter  v, 

that  in  that  event  the  defendant  should  Taggait,  54  Wis.  395^  that  the  motion 

IJkefi  furnish  plaintiff  anotfier  machine  of  the  defendant  for  a  nonsuit,  made 

tlMtt  would  fulfrl  the  warranty,  or  (3)  at  the  close  of  plaintiff's  testimony, 

vetom  to  him  the  purchase  money  and  should   have  been    granted,    because 
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Tandee's  Action  for  Kondoliyery,       SA  LES*  Boolaration  or  Gomplaiat* 

ProTinoo  of  Court  and  Jnry.  —  Whether  an  offer  to  return  was  made 
within  a  reasonable  time,  the  facts  being  admitted,  is  a  question 
of  law.*  Whether  the  plaintiff  used  the  goods  in  a  manner 
inconsistent  with  the  right  of  rescission  and  return  is  a  question 
for  the  jury  under  proper  instructions.* 

Appellate  Eeview.  —  The  objection  that  the  plaintiff  used  the  goods 
in  a  manner  inconsistent  with  a  rescission  of  the  contract  of  pur- 
chase cannot  be  raised  for  the  first  time  on  appeal.' 

VII  Y£KB££*s  Action  foe  Kohdelivest  —  1.  Parties.  —  A  per- 
son who  is  substituted  by  the  act  of  the  parties  as  buyer  under 
a  contract  of  sale  may  sue  the  seller  for  a  subsequent  breach  of 
contract.'*     Joint  purchasers  must  sue  jointly.* 

2.  Beclaration  or  Complaint  —  rt;.  Summary  Statement  of 
Essential  Averments.  —  In  an  action  by  a  vendee  against 
the  vendor  to  recover  damages  for  not  delivering  the  property 
sold,  it  is  only  necessary  for  him  to  aver  in  his  complaint  the 
making  of  the  contract,  performance  or  readiness  to  perform  on 
his  part,  and  neglect  or  refusal  to  deliver  on  the  part  of  the  ven- 
dor, after  demand,  when  demand  is  required  by  the  contract.* 

there  was  no  proof  ihat  plaintiff  was  in  an   instruction   directing  the  jury  in 
a  condition,  at  the  time  of  the  trial,  to  passing  upon  the  question  of  reason- 
return  the  piano.     The  testimony  lends  able   time  to   take  into  consideration 
to  show  that  after  the  defendant  had  all  the  circumstances  in  evidence,  as 
proposed  to  sell  the  plaintiff  the  piano,  well  as  the  nature  of  the  machinery, 
but  before  she  had  decided  to  purchase  its  use,  and  the  length  of  time  used 
it  or  any  piano,  the  defendant  look  the  after  the  alleged  repairs,  was  a  correct 
instrument  to  her  house  without  her  rule  as  applicable  to  the  facts  of  the 
consent  or  any  request  by  her  that  he  case,  and  was  properly  given, 
should  do  so,  and  was  allowed  to  leave  2.  Bell  v,  Anderson,  74  Wis.  641. 
it  on  trial.     Two  days  afterwards  she  8.  Bell  v.  Anderson,  74  Wis.  638. 
concluded  to  purchase  it,  and  did  so,  4.  Milliken    v.    McLean,    17    N.    Y. 
paying  the  consideration  therefor.     It  Wkly.  Dig.  278. 

was  proved  on  the  trial  that  the  instru-  5.  McGilvery   v.   Moorhead,   3   Cal. 

ment  was  still  there  down  to  the  week  267. 

of  the  trial,  and  there  is  no  suggestion  Where  a  Joint  Contraot  was  made  by 
that  it  has  ever  been  removed.  The  M.  and  C.  for  the  purchase  of  a  quan- 
presumption  is  that  it  still  remains  tity  of  flour  of  defendants,  and  the  de- 
there  for  the  defendant.  Thus  the  fendants  delivered  one  portion  of  the 
proofs  meet  the  requirement  of  the  flour  to  M.  and  another  to  C,  on  their 
rule.**  Bell  v.  Anderson,  74  Wis.  640.  respective  orders,  and  received  pay- 
1.  Clark  T/.  Smith,  10  Ky.  L.  Rep.  196.  ment  for  them  severally,  and  settled 
General  Bale  as  to  Beasonable  Time.  —  with  C,  and  then  canceled  the  contract 
The  general  rule  that  what  is  a  reason-  with  regard  to  him,  and  M.  afterwards 
able  time  is  a  mixed  question  of  law  sued  for  damages,  alleged  to  have  been 
and  fact,  which  under  proper  instruc-  sustained  by  him  alone,  on  the  con- 
tion  of  the  court  ought  to  be  submitted  tract,  it  was  held  that  if  plaintiff  relied 
to  the  jury,  is  subject  to  two  excep-  upon  the  original  contract  between  him 
tions,  (i)  where  there  are  fixed  and  cer-  and  C.  and  the  defendants,  he  could 
tain  rules  for  its  determination  by  the  not  sue  without  joining  C.  in  the 
couit,  and  (2)  where  the  uncontroverted  action.  McGilvery  v,  Moorhead,  3  Cal. 
evidence   so  clearly  proves  the  issue  267. 

that  there  is  really  no  question  to  be  6.  Camp    v,    Norton,   52    Barb.   (N. 

submitted     to    the    jury.       Skeen    v.  Y.)  96. 

Springfield  Engine,  etc.,  Co..  34  Mo.  In   an  action  on  a  contract  for  the 

App.  485.     In  this  case  it  was  held  that  delivery  of  personalty  the  declaration 

the  exceptions  did  not  apply,  and  thai  need  only  state  the  contract,  the  breach, 
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*.  Averment  of  Contract.  —  The  making  of  the  contract 
of  sale  must  be  alleged/  and  there  must  be  no  material  variance 
between  the  contract  alleged  and  the  contract  proved.*  Special 
counts  alleging  that  goods  were  bargained  and  sold  cannot  be 

and  the  facts  which  show  the  loss  or  purchased  from  the  defendant,  and  is 
damage  sustained  by  reason  of  the  suflSciently  certain  to  prevent  any  mis- 
breach.  Miles  zr.  Miller,  12  Bush  (Ky.)  apprehension  of  its  meaning,  and  is 
135*  good  on  demurrer.     Cochran  7\  Good- 

Cominon  Law  and  Code.  —  The   same  man,  3  Cal.  244. 

averments   required   in   an    action    at  2.  Yarianoe.  —  Davidson  v.  Johnson, 

common  law  for  nondelivery  will  con-  31   III.  523;  Trunkey  v.  Hedstrom,  131 

stitate   a  valid  cause  of  action  under  111.  204;  Hough  v.  Rawson,  17  111.  588; 

the  code.     Camp  v.  Norton,  52  Barb.  Mastin  v,  Toncray,  3  111.   216;  Robert- 

(N.  Y.)  96.  son   V.   Lynch,   t8  Johns.  (N.  Y.)45i; 

1.  Manier  v.  Appling,  112  Ala.  663;  Penny  v.  Porter,  2  East  2;  Churchill  v. 
Cochran  v.  Goodman,  3  Cal.  244;  Miles  Wllkins,  i  T.  R.  447. 
tr.  Miller,  12  Bush  (Ky.)  135;  Adams  r.  lUnitratioiui.  —  There  is  a  variance 
Dale,  29  Ind.  273;  Thomas  v.  Green-  between  an  averment  of  a  promise  to 
wood,  69  Mich.  2T5'.  Partridge  v.  deliver  a  certain  quantity  of  a  cum- 
Blanchard,  23  Minn.  69;  Camp  v.  Nor-  modity,  and  proof  of  a  promise  to  de- 
ton,  52  Barb.  (N.  Y.)  96.  liver  all  that  the  party  can  spare,  and 

In  order  to  recover  for  failure  to  de-  therefore  an   instruction    that   if  was 

liver  goods  sold,  the  plaintiff  must  show  not  necessary  that  the  quantity  to  be 

a  valid  sale.     Bacon  v,  Eccles,  43  Wis.  delivered  should  be  proved  as  alleged 

227.  is  erroneous.     Mastin  v.  Toncray,  3  III. 

SaJBdwMqr  of  AYormont  of  Gontraet.  —  216. 

Where  the  complaint,  in  hac  verba^  set  If  the  contract  is  stated  as  upon  a 

forth  the  bill  of  sale,   it  was  held  to  part  consideration  for  the  delivery  of 

remedy  a  defect  in  the  description  of  goods  without  mentioning  the  place  of 

the  quantity  of  the  goods  sold,    as  a  delivery,  and  in  the  alternative  as  to 

party  mast  be  presumed  to  know  what  time,  while  the  contract  proved  is  on 

was  intended    by   his    own    account,  an  executory  contract  to  deliver  goods 

Cochran  v.  Goodman,  3  Cal.  244.  at  a  particular  time  and  place  men- 

An  allegation  '*  thai  the  defendant  tioned,  the  variance  is  fatal.  Robert- 
executed  and  delivered  to  the  plaintiff  son  v.  Lynch,  18  Johns.  (N.  Y.)  451. 
his  certain  instrument  in  writing,  as  A  verdict  in  an  action  for  a  breach 
follows,**  and  then  inserting,  at  full  of  contract  for  the  delivery  of  goods 
length,  a  written  contract  embraced  will  not  be  set  aside  for  a  variance  be- 
in  quotations,  is  sufficient.  Adams  v,  tween  the  declaration  and  proof  in  re- 
Dale,  29  Ind.  273.  gard   to   the  quantity    of    the  goods. 

In  declaring  for  a  failure  to  deliver.  Potter  v.   Hopkins,  25  Wend.  (N.  Y.) 

a  count  alleging  that  defendants  ate  417. 

indebted  to  plaintiff  in  the  sum  of  three  Upon  breach  of  a  contract  for  the 

thousand     dollars    for    damages,    by  purchase    of    one    hundred    bags    of 

reason  of  a  failure  to  ship  certain  goods  wheat,  forty  or  fifty  of  which  were  to 

boughtof  plaintiff,  was  held  insufficient  be  delivered  on  one  market  day,  the 

upon  the  ground  that  it  stated  no  con-  plaintiff  cannot    declare   as   upon   an 

sideration  for  the  alleged  agreement,  absolute  contract  for  the  delivery  of 

no  promise   to   pay  any  amount    for  forty  bags  on  the  first  day,  etc.,  though 

which    defendants  were    indebted    to  forty  bags  were  then  in  fact  delivered, 

plaintiff,    no   promise    by    defendants  but  the  contract  should  be  stated  in  the 

to  ship  the  said  goods,  no  tender  of  per-  alternative,  according  to  the  original 

formance  by  plaintiff,  and  no  valid  con-  terms  of  it.     Penny  v.  Porter,  2  East  2. 

tract  of  any  kind.     Thomas  v.  Green-  There  is  a  variance  between  an  aver« 

wood,  69  Mich.  215.  ment  of  a  promise  to  deliver  "  one  hun 

A  declaration  setting  forth  that  plain-  dred  and   ten,"  or  "  one  hundred  and 

tiff  had  purchased  a  quantity  of  goods  more,"  things,  and  proof  of  a  promise 

from  W.  &  P.,  "  then  and  there  acting  to  deliver  one  hundred  things  neither 

as  the  agents  for  defendant,"  is  only  more  nor  less.     Davidson  v,  Johnson, 

another  form  of  declaring  that  he  had  31  111.  523. 
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supported  unless  there  has  been  an  actual  sale  of  the  goods,  and 
unless  the  property  in  them  has  become  vested  in  the  purchaser.* 
It  is  not  necessary  to  set  out  more  of  the  contract  than  relates  to 
the  breach.* 

The  Confideration  Avhich  the  buyer  promised  to  pay  for  the  goods 
should  be  alleged.' 

Promlie  to  Pay.  —  The  complaint  must  show  that  there  was  an 
obligation  on  the  part  of  the  plaintiff  to  receive  and  pay  for  the 
goods.* 

statute  of  Fraud!.  —  The  fact  that  the  law  imposes  upon  auction- 
eers the  duty  of  making  memoranda  of  sales  made  by  them  will 
not  relieve  the  plaintiff  from  the  burden  of  proving  the  contract 
valid  within  the  statute  of  frauds.* 

Common  Counts.  —  In  an  action  to  recover  damages  for  the  non- 
delivery of  goods  under  an  executory  contract  to  sell,  or  for  the 
nondelivery  of  goods  bargained  and  sold,  no  recovery  can  be 
had  upon  the  common  counts.* 

1.  Seckel  v.  Scoit,  66  111.  io6.  that    this   was  too  general,   and   bad 

2.  Squier  v.  Hunt,  3  Price  68.  upon  special  demurrer,  inasmuch  as  no 
8.  Ayermant  of  Congideration.— Maaicr    price   and   manner  of  payment   were 

V.  Appling,  112  Ala.  663;  Denver,  etc.,  mentioned,  which  were  referred  to  in, 

R.    Co.    V,    Hutchins,    31    Neb.    572;  and  incorporated  with,  and  made  part 

Churchill  v,  Wilkins,  i  T.  R.  447.  of  the  consideration  of,  the  new  pfx>m- 

Agreed  Price  and  ]ICai*ket  Price.  —  The  ise  declared  on;  and  without  such 
plaintiff  must  allege  the  agreed  price  price  being  stated,  no  measure  was 
and  market  price  at  the  time  of  deliv-  given  to  the  jury  for  estimating  the 
ery.  Denver,  etc.,  R.  Co.  r.  Hutchins,  damage  to  the  plaintiffs  by  the  non- 
31  Neb.  572.  delivery  of  the    goods.     Andrews    w. 

Certainty  of  Averment.  —  A  count  in  Whitehead,  13  East  102. 

an    action    on    the    case    stated    that  Yarianoe.  —  Where   the  contract  de- 

whereas  heretofore,  etc.,  the  plaintiffs  dared    on    was    that    the    defendant 

had  agreed   to  purchase  and  the  de-  should  deliver  to  the  plaintiff  all  his 

fendants  to  sell  and  deliver  to  them  at  tallow  at  four  shillings  per  stone,  and 

a  certain  rate  or  price  per  pound,  lobe  the  contract  proved  was  that  the  de- 

paid  in  a  manner  then  stipulated  be-  fendant  should  deliver  it  at  four  shil- 

tween  them,  forty  bags  of  wool,  to  be  lings  per  stone  and  so  much  more  as 

delivered    by   the   defendants    to    the  the  plaintiff  paid  to  any  other  person, 

plaintiffs  at  a  time  which  before  the  there  was  a  fatal  variance.    Churchill 

makingof  the  promise  of  the  defendants  v.  Wilkins,  i  T.  R.  447. 

after  mentioned  had  elapsed,  but  which  Where  the  plaintiff  in  an  action  for 

wool  had  not  then  been  delivered;  and  breach  of  a  contract  for  the  sale  and 

thereupon  in  consideration  of  the  prem-  delivery  of  coal,  alleges  in  his  declara- 

ises,  and  also  in  consideration  that  the  tion  an  agreement  as  to  the  price  of  the 

plaintiffs  would  still  receive  and  pay  coal,  either  of  a  definite  sum,  a  reason- 

for  the  said   wool,  at  the  rate  or  price  able  price,  or  the  market  price,  proof 

and  in  manner  last  aforesaid,  on  the  of  a  sale  without  any  mention  as  to 

delivery  of  it  within  a  reasonable  time,  price    will   not  authorize  a   recovery, 

the  defendants  promised  the  plaintiffs  Trunkey  7/.  Hedstrotti,  131  III.  204. 

to  deliver  the  said   wool   accordingly  4.  Beard  r.  Sloan,  30  I nd.  279,  where- 

wjthin  such  reasonable  time  as  afore-  in   the  count  was  held    defective  for 

said;  and  then  alleged  that  though  the  omitting  to  aver  that  plaintiff  promised 

plaintiffs,  for  a  reasonable  time  after  to  pay  the  defendant  for  the  corn  on 

the  defendants*   promise,   were  ready  delivery. 

and  willing  10  receive  and  pay  for  the  5.  Baltzen  v.  Nicolay,  53  N.  Y.  467, 

wool  at  the  raie  or  price  and  in  manner  reversing  35  N.  Y.  Super.  Ct.  203. 

as  last   aforesaid,   yet  the  defendant  6.  Seckel  v.  Scott,  66  111.  106. 

would  not  deliver,  etc.    It  was  held  An  Accepted  Order  ftnr  the  Ddivery  of 
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c.  Averment  of  Breach,  —  A  failure  or  refusal  to  deliver  on 
the  part  of  the  vendor  must  be  alleged.^ 

d.  Averment  of  Demand.  —  If  no  time  for  delivery  is  speci- 
fied in  the  contract,'  or  if  the  contract  is  to  deliver  on  demand 

Ooodi   will   not  support   the   common  Where  the  complaint   averred   that 

money  counts  in  an  action  against  the  there  was  a  contract  made  between  the 

acceptor.     Burrall  9.  Jacot,  i  Barb.  (N.  parties,  for  the  sale  by  the  defendants 

Y.)  165,  wherein  it  was  held  (hat  the  to  the  plaintiffs  of  two  hundred  and 

acceptance  of  such  an  order  by   the  forty-three  bales  of  cotton  at  forty-five 

persons  upon  whom  it  was  drawn,  will  and   three-quarters  cents   per   pound; 

not  amount  to  a  sale  of  the  goods  speci-  that  on  a  subsequent  day,  and  while 

fied  therein,  to  the  payee,  but  that  such  the  cotton  remained  in  the  possession 

an  acceptance  amounts  only  to  a  prom-  of  the  defendants,  one    hundred  and 

ise  to  deliver  the  property  at  a  future  twenty-eight    bales     were    delivered, 

time    on  request;  that  it  is  a  special  and  that  the  balance,  one  hundred  and 

undertaking,  and  in  order  to  recover  fifteen  bales,  was  destroyed  by  fire;  it 

upon  it,  the  payee  must  declare  upon  was  held  on  demurrer,  that  the  com- 

it  as  such.  plaint  showed  that  at  the  time  of  ihe 

I.Crosby   v.   Watkins,    is   Cal.   85;  fire  the  title  of  all  the  cotton  was  in  the 

Maher  v.  Riley,  17  Cal.  415;  Pusey  v,  plaintiffs,  and  if  they  desired  to  get  rid 

McElveen  Commission  Co.,  93  Ga.  773;  of  this  legal  conclusion    it  was  iheir 

Miles  r.    Miller,    12    Bush   (Ky.)   135;  duty  to  aver  such  facts  as  would  have 

Partridge  v,  Blanchard,  23  Minn.  69;  shown  that  in   law  the  title  had  not 

Camp  V,  Norton,  52  Barb.  (M.  Y.)  96;  passed.     Camp   v.   Norton,    52   Barb. 

Rawson  s/.  Johnson,  I  East  203.  (N.    V.)    96,    wherein   the   court   said: 

Snffleteney  of  ▲Terment  of  Breach.  —  An  "  Whether  the  kind  or  ihe  quantity  of 
allegation  that  the  defendants  failed  to  property  has  been  ascertained,  so  as  to 
deliver  **  at  the  time  specified,"  there  pass  the  title,  are  facts  to  be  proved  in 
being  no  other  allegation  showing  that  each  case,  and  cannot  ordinarily  arise 
anytime  was  in  fact  specified,  is  not  upon  a  complaint  properlv  drawn.  If, 
sufficient  to  set  forth  a  breach  of  ihe  however,  the  pleader  will  insert  in  his 
contract  where  there  was  no  allegation  complaint  allegations  not  essential  to  a 
of  a  demand,  or  any  offer  of  payment  statement  of  his  cause  of  action,  and 
or  of  readiness  or  willingness  on  the  which  show  that  he  has  no  cause  of 
part  of  the  plaintiff  to  perform.  Pusey  action,  and  there  are  other  facts  which, 
V.  McElveen  Commission  Co.,  93  Ga.  if  alleged,  would  show  he  had  a  cause 
773,  niin^  Biggers  v.  Pace,  5  Ga.  171;  of  action,  he  must  set  them  out,  or  his 
Hotchkiss  f.  Newton,  10  Ga.  560;  complaint,  if  demuired  to,  must  be  de- 
Bruce  V.  Crews,  39  Ga.  544;  Allen  v.  clared  defective." 
HoUis,  31  Ga.  143.  2,  Pusey  v.  McElveen  Commission 

A   complaint  alleging   that   the  de-  Co.,  93  Ga.   773;  Bach  v.  Owen,  5  T, 

fendantsold  to  plaintiffs  a  certain  share  R.  409;  Hackbarth  v.  Wollner,  88  Wis. 

of  fruit  growing  in  an  orchard,  and  476.     In  Cochran  v.  Goodman,  3  Cal. 

after  the  sale  executed  a  guaranty  that  244,  a  den;and  and  refusal  were  alleged. 

the  share  of  plaintiffs  should   be  at  Snfficieney  of  Averment  of  Bomand.  — 

their  disposal,  and  further  alleging  a  Where  a  demand  is  necessary  a  mere 

demand  for  the  same,  and  the  refusal  averment  that  defendant  did  not  de- 

of  the  defendant  to  deliver,  is  demur-  liver,  though  often  requested  so  to  do, 

rable,  as  it  should  have  contained  an  is  not    sufficient,   and  such   defective 

assignment  of  the  breach  of  the  con-  allegation  may  be  taken  advantage  of 

tract  or  guaranty.     Dabovich  v,  Eme-  on    a    general    demurrer.       Bach    v. 

ric.  7  Cal.  209.  Owen,   5  T.  R.  409,  wherein  leave  to 

Where  the  contract  is  to  deliver  tim-  amend  in  this  particular  was  given. 

ber  *'  as  fast  as  water  will  permit,  and  Laying  Venae  of  Seqnoet.  —  Where  a 

to  be  completed  not  later  than  the  15th  request  to  the  defendant  to  do  an  act 

of  June,"  a  declaration  for  nondelivery  is  necessary  to  be  alleged  in  order  to 

mast  allege  that  the  water  was  such  as  give  the  plaintiff  his  cause  of  action, 

to  permit  the  delivery,  this  being  evi-  and  it  is  alleged  but  without  a  particu- 

dently  a  condition  of  the  contract  to  lar  venue,  there  being  a  general  venue 

deliver.    Stokes  z^.  Baars,  18  Fla.  656.  laid    in    the    preceding    part   of    the 
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or  request,*  a  demand  or  request  should  be  averred.  Otherwise 
it  is  not  necessary  to  allege  and  prove  either  a  demand  for  the 
goods  or  a  tender  of  the  price.* 

e.  Averment  of  Readiness  to  Perform.  —  The  petition 

must  allege  the  readiness  of  the  plaintiff  to  comply  with  con- 
ditions precedent  in  the  contract  of  purchase.*  Thus  it  must  be 
averred  and  proved  that  the  plaintiff  was  ready  to  receive  the 
goods  and  pay  the  price.*  It  is  sufficient  for  the  plaintiff  to  aver 
generally  that  he  has  at  all  times  been  ready  to  receive  the  goods 
and  pay  the  price,*  and  when  the  declaration  contains  such  an 

declaraiion,  such  omission  cannot  be  Barb.   (N.    Y.)    42;  Topping;:  v.    Root, 

taken  advantage  of  in  arrest  of  judg-  5  Cow.  (N.  Y.)  404;  Camp  v,  Norton, 

ment,  being  mere  matter  of  form  avail-  52  Barb.  (N.  Y.)  96;  Porter  v.  Rose,  12 

able  only  upon  special  demurrer,  and  Johns.  (N.   Y.)  209,   holding  that  this 

this  is  true  though  judgment  passed  by  rule  holds  whether  the  other  party  was 

default  on  which  a  writ  of  inquiry  was  at  the  place  ready  to  deliver  the  thing 

executed.     Bowdell  v.  Parsons,  10  East  contracted  for  or  not. 
359.  Ohio,  —  Simmons  v.  Green,  35  Ohio 

1.  Rawson  v.  Johnson,  i  Ease  203.  St.  104. 

AYerments  Ezeusing  Demand.  —  Where  England,  —  Jackson  v,  AUaway,  6  M. 
in  consideration  of  the  purchase  of  hay  &  G.  942,  46  E.  C.  L.  942;  Morton  v, 
by  the  plaintiff  of  the  defendant,  the  Lamb,  7  T.  R.  121;  Andrews  v.  White- 
latter  promised  to  deliver  it  to  and  head,  13  East  102;  Waterhouse  v.  Skin- 
sufterittobetakenaway  by  the  plaintiff  ner,  2  B.  &P.  447;  Rawson  t'.  Johnson, 
as  he  wanted  it,  when  requested,  an  i  East  203. 

allegation  that  the  defendant  after  suf-  The  plaintiff  is  not  relieved  of  this 

fering  the  plaintiff  to  take  away  a  part  duty  by  the  fact  that  the  making  of  the 

sold  and  disposedof  the  residue  toother  contract  sued  on  is  denied.     Simmons 

persons,  supersedes  the   necessity  of  v.  Green,  35  Ohio  St.  104. 

alleging  a  request  to  deliver  the  resi-  The  promise  of  one  person  to  deliver 

due.     Bowdell  v.  Parsons,  10  East  359.  grain  at  a  certain  time  and  place,  and  of 

2.  Woolner  v.  Hill,  93  N.  Y.  576,  another  to  pay  for  \\  at  such  times  as 
reversing  47  N.  Y.  Super.  Ci.  470.  the  same  shall  be  delivered,  are  de- 

8.  Gray  v.  Garrison,  2   Ky.  L.  Rep.  pendent  undertakings;  the  obligations 

218.  10  deliver  and  to  pay  are  concurrent; 

Waiver  —  Pleading  and  Proof.  —  The  and  in  order  to  recover  for  nondelivery, 
plaintiff  may  show  an  extension  of  the  a  party  must  aver  his  readiness  to  re- 
time and  payment  by  the  taking  of  a  ceive  and  pay  for  the  grain.  Hough 
note  therefor,  and  a  subsequent  waiver  v,  Rawson,  17  111.  588. 
of  payment  at  maturity  of  the  note,  5.  Porter  v.  Rose,  12  Johns.  (N.  Y.) 
notwithstanding  such  facts  are  not  209;  Rawson  v.  Johnson,  i  East  203; 
alleged  in  his  statement  of  claim.  Waterhouse  v.  Skinner,  2  B.  &  P.  447. 
Clark  V,  Bache.  186  Pa.  St.  343.  Sofficieney  of  Averment.  —  In  an  action 

4.  Beadiness    to,  Beoeive  and  Pay —  for  nondelivery  of  corn  at  S.  pursuant 

California,  —  Crosby    v,   Watkins.    12  to  an  agreement  whereby  the  defend- 

Cal.  85.  ant,  in  consideration  that  the  plaintiff 

Georgia,  —  Pusey  v.  McElveen  Com-  had  bought  of  him  a  certain  quantity 

mission  Co.,  93  Ga.  773.  at  a  fixed  price,  undertook  to  deliver  it 

Illinois,  —  Hough  v,  Rawson,  17  III.  to  the  plaintiff  at  S.  within  one  month 

588;  Hungate  v.   Rankin.  20  111.  639;  from   the   time  of  sale,    the    plaintiff 

Funk  f.  Hough,  29  111.  145;  Cummings  must  aver  a   tender  of  the  price,  or 

V,  Tilton,  44  III.  172.  what  is  equivalent  thereto;  for  the  de- 

Jndiana.  —  Adams  v.   Dale,  29  Ind.  livery  of  the  corn  and  the  payment  of 

273;    Smith  V.  Smith.  8  Blackf.  (Ind.)  the  price   were  concurrent  acts  to  be 

208;  Beard  v.  Sloan,  30  Ind.  279.  done  bjr  the  parties  respectively  at  the 

Michigan,  —  Thomas  z/.  Greenwood,  same  time,  and  each  must  aver  per- 

69  Mich.  215.  formance,  or  offer  to  perform  his  parr. 

New     York,  —  Clark    v.    Dales,    20  before    he    can    maintain    an    action 
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averment  it  is  not  necessary  to  allege  an  actual  tender  of  the 
price  and  a  refusal  thereof.^  An  averment  of  readiness  to  per- 
form is  sustained  by  proof  of  such  readiness  at  the  appointed 
time  and  place,*  but  the  complaint  may  be  amended  so  as  to  aver 
a  readiness  and  willingness  to  receive  and  pay  at  the  place  fixed 
by  the  contract.*     Where  the  obligation  to  receive  and  pay  is 

against  the  other.  Morton  v.  Lamb,  7  In  an  action  for  the  nondelivery  of 
T.  R.  125.  goods  vrhich  the  defendant  had  un- 
Where  the  contract  provided  for  de-  dertaken  to  deliver  on  request  at  a  cer- 
livery  **  on  or  before  August  ist,"  a  tain  price,  it  is  sufficient  for  the  plain- 
complaint  for  nondelivery  containing  tiff  in  his  declaration  to  aver  such 
an  averment  of  readiness  to  receive  request  and  that  he  was  ready  and 
and  pay  **  up  to  the  first  of  August."  willing  to  receive  the  goods  and  to  pay 
was  insufficient.  It  should  have  been  for  them  according  to  the  terms  of  the 
alleged  also,  in  the  absence  of  a  general  sale,  but  that  the  defendant  refused  to 
averment  of  readiness,  that  plaintiff  deliver  them,  without  actual  tender  of 
was  so  ready  on  the  first  of  August,  as  the  price.  Rawson  v.  Johnson,  i  East 
that  the  defendant  had  the  whole  of  that  203. 

day  to  make  delivery;  unless  the  plain-  Generally  as  to  the  necessity  of  ten- 
tiff  was  then  ready  to  receive  and  pay,  der  of  payment,  see  title  Sa/es  in  Am. 
he    could    have    no    right    of    action,  and  Eng.  Encyc.  of  Law. 
Adams  v.   Dale,   29   Ind.   273,    a'tinj^  2.  Woolner  v.    Hill,   93  N.   Y.    576, 
Smith  V,  Smith,  8  Blackf.  (Ind.)  208,  f^versin^  47  N.  Y.  Super.  Ct.  470. 
as  precisely  in  point.  Averment   of  Beadinees  at  Time  and 
In  Smith  v.  Smith,  8  Blackf.  (Ind.)  Place  of   Delivery.  — -  Where   the    com- 
20S,   the  contract  of  sale  was  on  the  plaint  aveis  readiness  at  all  times  to 
17th  day  of  June,  and  provided  for  de-  receive  and  pay  for  the  goods,  it  is  not 
livery  on  or  before  certain  days,  or  as  necessary  to  aver  specifically  that  he 
much  sooner  as  the  vendor  might  elect,  was  ready  to  pay,  etc.,  at  the  time  stip- 
The      declaration      for      nondelivery  ulated  for  delivery.     Porter  v.  Rose, 
averred  that  the  plaintiff  was  always  12  Johns.  (N.  Y.)  209. 
after  said  17th  day  of  June,  and  up  to  When  one  party  agrees  to  sell  and 
and  on,  etc.,  ready  and  willing  to  ac-  deliver  goods  at  a  particular  place,  and 
cept,  etc.     It  was  held  that  the  declara-  the  other  agrees  to  receive  and  pay  for 
tion  implied  that  the  plaintiff  was  not  them,  an  averment  by  the  purchaser  of 
ready  on  the  17th  day  of  June,  the  day  a  readiness  and  willingness  to  receive 
of  the  contract,  to  accept,  etc.,  the  alle-  and  pay  at  that  place,  in  case  he  sues 
gation   being  that  he  was  ready  and  for  nondelivery,  is  indispensably  neces- 
w^Uing  after  that  day;  and  as  under  sary  to  a    good   complaint,     cut    the 
that  contract  the  defendant  had  a  right  omission   to   make   such   averment  is 
to  deliver  upon  that  day,  the  complaint  a  defect   which   is   cured   by  verdict, 
was  held  demurrable  because  it  did  not  Clark  v.  Dales,  20  Barb.  (N.  Y.)  42. 
show  that  plaintiff  was  ready  and  will-  Konsnit.  —  A  demand  for  the  goods 
ing  from  ihe  making  of  the  contract  and  offer  to  pay  the  price  are/nma 
until,  etc.,  upon  delivery  to  accept  and  /aci^  evidence  of  readiness  to  perform, 
pay.  and  where  there  is  evidence  of  such 
1.  Ayerment  of  Tender.  —  The  buyer  facts   it  is  error  to  grant  a  nonsuit, 
need  only  aver  that  he  was  ready  and  Woolner  v.  Hill,  93  N.  Y.  576,  rfversing 
willing  to  receive  and  pay  for  the  goods,  47  N.  Y.  Super.  Ct.  470. 
and  a  refusal  to  deliver,  without  aver-  8.  Clark  v.  Dales,  20  Barb.  (N.  Y.)  42. 
ring  an  actual  tender.     Crosby  v.  Wat-  Where  the  complaint  avers  generally 
kins,  12  Cal.   85;  Waterhouse  v.  Skin-  a  readiness  and  willingness  to  receive 
ner,  2  B.  &  P.  447.  and  pay,  it  will  be  presumed  on  appeal 
In  Jackson  v.  Alia  way,  6  M.  &  G.  that  it  was  proved  that  plaintiff  was 
942,  46  £.  C.   L.  942,  it  was  held  in  an  ready  and  willing  to  receive  and  pay 
action  upon  an  agreement  for  the  de-  at  the  place  fixed  in  the  contract,  in- 
livery  of  iron,  that  an  averment  that  asmuch  as  a  readiness  and  willingness 
plaintiff  was  ready  and  willing  to  de-  to  perform  cannot  be  proved  so  as  to 
liver  was  sufficient,  and  that  an  alle-  authorize   a   verdict   for    the   plaintiff 
gation  of  tender  was  immaterial.  without  also  proving  a  readiness  and 
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distinct  and  independent  from  the  obligation  to  deliver,  a  per- 
formance or  offer  to  perform  need  not  be  averred,^ 

/.  Averment  of  Damages.  —  The  facts  which  show  the  loss 
or  damage  sustained  by  reason  of  the  breach  should  be  alleged.* 

8p«oial  BunagM  must  be  specially  averred  or  they  cannot  be  recov- 
ered.^ An  averment  that  the  plaintiff  has  sustained  damages  to  a 
specified  amount  by  reason  of  the  nondelivery,  is  good  against 
demurrer,  although  the  special  damages  alleged  are  not  recover- 
able.* 

H«gatiYing  Contribntory  Keglig«iiM.  —  The  declaration  need  not  nega- 
tive the  plaintiff's  contributory  negligence  in  not  procuring  the 
goods  elsewhere,  and  thus  reducing  the  amount  of  his  damage.* 

3.  Plea  or  Answer.  —  nnd«r  a  0«neral  Denial  without  any  notice  of 
claim  of  fraud,  the  defendant  cannot  show  that  he  was  induced  to 

willingness  to  do  so  at  the  place.    This  bind  the  bargain,  A  may  maintain  an 

is  not  such  a  case  of  variance  between  action  against  B  ifor  not  delivering  bis 

the  complaint  and  the  facts  found  or  horse,  without  alleging  any  delivery  of 

proved  as  will  be  deemed  to  affect  the  or  offer  to  deliver  his  own  to  B,  for  the 

substantial  rights  of  the  parties,  yet  an  payment   of  earnest-money  vests  the 

amendment  of  the  complaint  is  admis-  properly  of  A*b  horse  in  B.     Bach  v, 

sible  and  appropriate  for  the  purpose  Owen,  5  T.  R.  409. 
of  securing  certainty  and  harmony  in        3.  Miles  v.  Miller,  12  Bush (Ky.)  135. 
the  record.    Clark  v.  Dales,  20  Barb.        8.  Averring  Special  Bamagei.  —  Dabo- 

(N.  Y.)  42.  vich  V.  Emeric,  12  Cal.  171;  Cofield  v. 

1.  Woodworth  v.  Curtiss,   7  Wend.  Clark,  2  Colo.  loi;  Parker  v.  Bond,  5 

(N.  Y.)  112.  Mont,  II;  Parsons  v.  Button,  66  N.  Y. 

Independent  Obligations  —  niostrationa.  92.     See  generally  article  Damages, 

—  Where  a  party  has  entered  into  an  vol.  5,  p.  700. 

agreement  to  deliver  property  on  de-        In  an  action  to  recover  damages  for 

mand  to  another,  and  be  to  whom  it  is  a  failure  to  deliver  cattle  pursuant  to  a 

to  be  delivered  is  at  the  lime  of  the  de-  contract  of  sale,  evidence  of  the  value 

livery  to  do  an  act  on  his  part  bene-  of  such  callle  in  a  foreign  market  can- 

ficial  to  the  first,  if  the  party  who  is  to  not  be  received   upon   a  question  of 

deliver  the  property  has  received  part  damages,   unless  it  is  averred  in  the 

of  ihe  consideration  for  his  promise,  declaration  that  the  cattle  were  bought 

and  refuses  to  perform,  ihe  other  may  for  such  market.     Cofield  v.  Clark,  2 

bring  his  action  for  such  non perform-  Colo.  loi. 

ance,  without  averring  performance,  or  Compensation  for  loss  of  time,  re- 
readiness  or  offer  to  perform,  on  his  muneration  for  wages  paid,  etc.,  can- 
part;  the  promise  in  such  case  being  not  be  recovered  unless  alleged  in  the 
considered  independent.  Thus,  where  complaint.  Dabovich  v.  Emeric,  12 
A  had  received  a  transfer  of  the  in-  Cal.  171,  dted  with  approval  in  Maher 
terest  of  B  in  certain  real  estate,  in  v.  Riley,  17  Cal.  416. 
consideration  whereof  he  entered  into  4.  Partridge  v,  Blanchard,  23  Minn, 
an   agreement    to  deliver   a    carding  69. 

machine  on  demand  to  B.  who  on  de-  "  The  complaint  sets  out  a  contract 
livery  thereof  agreed  to  give  his  note  to  for  the  sale  and  delivery  of  the  sheep, 
A  for  a  certain  quantity  of  wheat,  and  and  a  breach  of  the  contract.  In  such 
A  refused  to  perform  his  agreement,  a  case  the  general  allegation  of  dam- 
it  was  held  that  B  might  maintain  an  age  is  sufficient  to  admit  proof  of,  and 
action  against  him  for  the  nonperform-  a  recovery  for,  general  damages,  and 
ance,  without  averring  performance  it  is  not  ground  of  demurrer  that  the 
or  a  readiness  or  offer  to  perform  on  allegation  of  special  damage  is  insaffi' 
his  part.  Woodworth  v.  Curtiss,  7  cient."  /'^rOilftllan,  C.  J.,  m  Partridge 
Wend.  (N.  Y.)  112.  v.  Blanchard,  23  Minn.  69. 

If  A  and  B  agree  to  exchange  horses        5.  Hoopes    v.    East,    L9    Tex.   Civ. 

•nd  B  givc9  ^  s^ip  of  money  to  A  to  App.  531. 
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enter  into  the  contr^ict  by  nrieans  of  fr^iudvilept  representations.* 

Pifading  Differei^t  Contraet.  —  Averments  in  the  answer  getting  up  a 
different  contract  are  immaterial  except  as  they  operate  to  deny 
the  making  of  the  contract  sued  upon.  Such  averments  do  not 
constitute  new  matter,  and  require  no  reply.* 

iimx^tjEaae  Ca8iv|j,tx>  —  Aci  s^vermeot  that  the  goods  for  no^ji- 
delivery  of  which  the  defendant  is  sued  were  lost  by  unforeseen, 
inevitable  ^ccidentj  without  averring  why  the  accident  was 
unforeseen  and  inevitable,  is  not  goqd.^ 

Action  ^ematnrelj^  frqa^ht.  —  The  fact  that  the  action  is  prema- 
turely brought  should  be  pleaded  in  abatement.^ 

4.  Instructions,  —  The  instructions  should  be  confined  to  the 
issues,  2knd  b^  b^sed  upon.  £^f;id  s,vippo;rted  by  tli\e  ^y^^^t^ce.^ 
Where  the  plaintiff  declares  upon  a  complete  sale,  it  is  error  ioM 
the  court,  in  instructing  for  him,  to  submit  to  the  jury  the  ques- 
tion of  an  executory  contract  pf  sale,  especially  ^bere  t^iece  }s  p,p, 
evidence  to  prove  the  latter.^    The  instructions  must  not  be  n^is-. 

1.  Mead   v.  St^use,  41   Conn.    567.  dl^ton  v,  Wilson,  84  A\^,  264;  Burbank 

See  generaUy  article   Notice  of   pE-.  v.  Wood.  3  Jones  L.  (N.  Cajf.")  30. 

FEKSE,  vol.  14,  p.  1074.  Badn^  Instmctipjgui  on  Eyidenoe. -^  In 

Fr&ad.  —  M.,  by  a  wriuen  contract,  an  action  for  damages  for  breach  of 
sold  to  S.  aU  the  ice  in  a  certain  ice-  contract  tp  sell  and  deliver  lumber, 
house,  except  so  much  as  he  (M.)  evidence  that  si,  portion  o(  the  lumber 
might  need  and  call  for,  to  fill  previous  has  been  delivered  to  the  plaintiffs  at  b, 
contracts  with  certain  ci^^tomers  for  a  place  o^her  than  that  specified  \t\  the 
partial  supply  to  them  for  the  season,  contract,  and  subject  to  a  heavy  bill 
In  an  action  for  damaees  tor  not  re-  for  freight  in  consequence  thereof,  does 
serving  enou^U  ice  for  M.,  it  was  t^eld  not  authorize  the  court,  against  objec- 
that  S.  cQyld  not  sho,w,  un4er  the  gen-  tion,  tp  direct  the  jury  in  computing 
eral  fss^e,  wttbput  notice,  that  he  was  damages  to  deduct  the  amount  so  de- 
induced  to  sign  the  contract  by  M.'s  livered  from  the  whole  amount  to  be 
fraudulent  representation  that  ^e  delivered  by  the  contract,  in  the  ab' 
should  not  need  pver  fifty  tqns.  Mead  sence  of  evidence  that  the  plaintiffs 
V.  Stroose,  41  Conn.  5(17.  had  accepted  the  amount  delfvered  in 

8.  Simmons  v.  G^^een,  35  Ohio  St.  satisfaction  to  that  extent  of  the  co.n- 
104,  yi^Z/i^wvi/  in  Mehurin  v.  Stone,  37  itact,  or  had  waived  their  right  to  corn- 
Ohio  St.  59.  pensation  to  that  extent  for  the  breacl\ 

8.  Bentley  v.  Pusta^d,   16  B.   Mon.  thereof.     Haskell  v.  Hunter,  23  K^ich. 

(Ky.)686.                                              '     '  305. 

4.  Colletie  V.  Weed.  68  Wis.  428.  6.  Seckel  v.  Scott.  66  III.  107. 

Although  a  cqntract  for  the  sale  of  Executed  and  Ezeci^tory  Mes.  —  '*  The 

logs  requires  them  to  be  scaled  in  order  court,  ^y  instructions  on  b^ehalf  of  ap- 

to  ascertain  the  quantity  and  the  short-  pellees.  subcnitted  the  c^uest\on  to  the 

age  before  payment  of  the  whale  price,  jury   tl^at   if    thpy  believed,,  fron^  tjie 

yet  the  failure  of  the  purchaser  to  find  evidence,  'that   Seckel   &  Co.  under- 

a  few  o^  ihem  for  that  purpose  before  toqk  to  sell  and  deliver  said  butter  to 

bringing  ^n   section   for   the   shortage  Scott  &  Cp..  etc.,  and  if  the  jury  be- 

ought  not  to  defeat  his  fi^ctjon  as  being  lieve.  etc.,  that,  by  the  terras  o,f  said 

preniamrely  brought,  where  they  were  contract,  the  remaining  firkins  of  butter 

discovered    and    scaled    pending    (he  not  delivered  and  paid  for  as  aforesaid 

action,  so  that  the  defendant  is  not  in-  were  to  be  weighed  within  s^  day  or 

jqred    and    especially   where  lie    has  two,   or  at   the   time   they   should  be 

pleaded  that  (act  to  the  tnerits  and  not  cailed  for,  received  and  paid  fpf  by  the 

in   abatement.     Collette   v.   Weed,   68  plaintiffs  within  said  thirty  days,  and 

Wis.  498.  that  in  the  meantime  the  (itle  tq  ajid 

6.  Seckel  v.  Spolt,  66  111.  IQ7;  Mid-  property  in  said  ^rkins  qf  b,utte|f  were 
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leading.^  The  court  should  properly  instruct  the  jury  as  to  the 
measure  of  damages.*  Readiness  and  willingness  to  perform  is  a 
question  of  fact  for  the  jury,'  and  it  is  error  for  the  court  in  its 
instructions  to  pass  upon  the  weight  of  evidence  upon  that  ques- 
tion.** 
Tin.  Wabbahtieb  akd  False  Bepeesentatioks — 1.  Form  of 

Action.  —  Case  or  Assumpsit.  —  Where  the  vendor  makes  a  warranty 
or  representation  which  he  knows  to  be  false,  an  action  on  the 
case  for  deceit  will  lie,  and  in  the  case  of  a  warranty  the  vendee 
has  an  election  to  sue  either  in  contract  on  the  warranty  or  in 
case  for  the  tort.* 

to  remain  in  the  defendanis,  and  be  at  Burbank  v.  Wood,  3  Jones  L.  (N.  Car.) 

their  risk,  and  that  said  butter  was  de-  30. 

stroyed  by  fire  within  said  thirty  days,  4.  Cummings  v.  Tilton,  44  111.  172. 

and  while  so  in  possession  of  defend-  6.  Alabama.  —  Cozzins  v.  Whitaker, 

ants,  then  the  loss  must  fall  on  them.'  3  Stew.  &  P.  (Ala.)  322. 

Here  the  court  submits  the  question  to  Arkansas,  —  Plant  v.  Condit,  22  Ark. 

the  jury  to  find  an  executory  contract  454;  Sumner  v.  Gray,  4  Ark.  467. 

of  sale,  when  appellees  had  declared  Connecticut.  —  Bacon    v.   Sanford,    i 

upon  a  sale,  and  to  find  terms  to  such  Root    (Conn.)    164;     Bartholomew    v, 

contract,   which   there  is  no  evidence  Bushnell,  20  Conn.  271. 

tending  to  prove.     This  case  was  not  Delaware. — Tyre  z/.  Causey,  4  Harr. 

properly  submitted  to  the  jury,  and  the  (Del.)  425. 

judgment   must  be   reversed   and  the  Florida.  —  Williams  z/.  McFadden,  23 

cause  remanded."     Seckel  v.  Scott,  66  Fla.  143;  Waterman  v.  Mattair,  5  Fla. 

111.  III.  211. 

1.  Misleading  Instniolions. —  Hocker-  Geor^^ia.—  Dye  v.  Wall.  6  Ga.  584; 
smith  z/.  Hanley,  29  Oregon  27,  wherein  Larey  v.  Taliaferro,  57  Ga.  443;  Peel 
an  instruction  that  plainiifT  was  entitled  v.  Bryson,  72  Ga.  331. 

to   recover  on  proof   of   certain   facts,         Illinois.  —  Dallum  v.  Birdsall,  66  III. 

without  requiring  the  jury  to  find  what  378;  Russell  v.  Gillmore,  54  III.  147. 
the  contract  was  in  respect  to  the  lime         Indiana.  —  Cutler  v.  Cox,  2  Blackf. 

when  delivery  was  to  be  made  and  title  (Ind.)  17S. 

passed  to  the  plaintiff,  was  held  erro-        Kentucky.  —  Bacon  v.  Brown,  3  Bibb 

neDus  upon    the  ground   that   it   was  (Ky.)  35;  Markley  v.  Withers,  4  T.  B. 

misleading.  Mon.  (Ky.)  14;  Massie  v.  Crawford,  3 

An  instruction  requiring  defendant  T.  B.  Mon.  (Ky.)2i8;  Hancock  r.  Ship, 

under  the  contract  to  have  shipped  all  i  J.  J.  Marsh.  (Ky.)  440;  Carstarphen 

ihe  goods  from   Dallas,  Texas,   could  v.  Graves,   i  A.   K.  Marsh.  (Ky.)  435; 

not  have  misled  the  jury  and  was  Scott  ?'.  Scott,  2  A.  K.  Marsh.  (Ky.)  217. 
therefore  harmless,  where  there  was  no        Maine.  —  Hillman  v.  Wilcox,  30  Me. 

dispute  as  to  a  part  of  the  goods  which  170;  Garland  v.  Spencer,  46  Me.  528. 
had   been  shipped  from  St.  Louis  and        Maryland.  —  Osgood     v.     Lewis,    2 

accepted.     Meyer    Bros.   Drug  Co.  v.  Har.  &  G.  (Md.)  495. 
Ward,  15  Tex.  Ci/.  App.  287.  Massachusetts. — Kimball  z/.  Cunning- 

2.  Instrnotion  as  to  Measure  of  Dam-  ham,  4  Mass.  502. 

ages. —  An  instruction  permitting   the  Michigan, — Carter     v.     Glass,     44 

jury  10  allow  the  difference  between  the  Mich.  154;  Jackson  v.  Collins,  39  Mich. 

contract  price  and   the   market   value  557;  Tatro  v.  Brower,  (Mich.  1898)  77 

•*  for  shipment "  at  the  place  of  deliv-  N.  W.  Rep.  274. 

cry,  is  not  objectionable  as  allowing  New  Hampshire,  —  Fisk  v.  Hicks,  31 

a  recovery  on   the   basis  of  expected  N.  H.  535. 

profits,  there  being   no  showing  that  New   York.  —  Bosworth  v.  Higgins, 

there  was  more  than  one  market  value  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  210: 

there.     McKercher  v,  Curtis,  35  Mich.  Evertson   v.    Miles,  6  Johns.   (N.    Y.) 

478.  138. 

9.  John  A.   Roebling's  Son's  Co.?/.  North  Carolina. — Odom  v.  Harrison, 

Lock  Stitch   Fence  Co.,   130  111.  660;  i  Jones  L.  (N.  Car.)  402. 

83  Volume  XIX. 


WtrraatiM  and                                  SALES,  False  BeprMentationi. 

WliBze  a  Bdenter  Oaanot  Be  Shown,  however,  the  sole  remedy  of  the 

vendee,  if  any,  is  by  an  action  of  contract  upon  the  warranty,  and 

this  is  the  usual  form  adopted  in  modern  times,*  though  it  has 

also  been  held,  especially  in  the  earlier  cases,  that  where  there  is 
an  express  warranty  the  declaration  may  be  either  in  tort  or  con- 

Pennsylvania.  —  Vanleer  v.  Earle,  26  election  to  sue  on  the  warranty  or  to 

Pa.  St.  277;  Cornelias  v.  MoHoy,  7  Pa.  bring  trover  for  the  property  sold  by 

St.  293.  him.     There  being  evidence  to  show 

Tetifussee.  —  Allen   v,    Anderson,    3  such  fraud,  that   question   should   be 

Humph.  (Tenn.)  581.  left   to  the  jury   in   a  trover  suit   in 

Vermont.  —  Vail    v.   Strong,    10  Vt.  a  justice  con r(;  and  the  granting  of  a 

457:  Beeman  v.  Buck,  3  Vt.  53;  Good-  nonsuit  is  good  ground  for  a  certiorari, 

enough  v.  Snow,  27  Vt.  720;  Pinney  v.  Dawson  v.  Pennaman,  65  Ga.  698. 

Andrus,  41  Vt.  631.  Infknoy  is  a  Good  Bar  to  an  action 

Virginia,  —  Trice     v.     Cockran,     8  founded  upon  a  false  and  fraudulent 

Gralt.  (Va.)  442.  warranty   upon   the  sale  of  a   horse, 

United  States.  —  Shippen  v.  Bowen,  whether    such    action   is    in   form   ex 

122  U.  S.   575;  Thornton  v.  Wynn,  12  delicto  or  ex  contractu.     But  the  infant 

Wheat.  (U.  S.)  183.  must  either  affirm  or  avoid  the  entire 

England.  —  Williamson  v.  Allison,  2  contract;  and  if  he  chooses  to  affirm  it 

East  446.  after  he  becomes  of  age,  by  bringing 

Eleetion    of    Bemedies  —  Contract    or  an  action  upon  the  notes  given  upon 

Tort.— An  express  warranty  knowingly  consideration  of   the  sale,  he  cannot, 

false  may  be  waived  as  a  contract,  and  upon  his  plea  of  infancy,  preclude  the 

an  action  maybe  brought  for  deceit,  defendant  from  taking   advantage  of 

Peel  V.  Bryson,  72  Ga.  331;  Larey  v.  the  false  warranty,  in  any  proper  man- 

Taliaferro, '57  Ga.  443;  Dye  v.  Wall,  ner,  as  a  defense.     Morrill  z^.  Aden,  19 

6Ga.  584.  Vt.  505. 

No  matter  what  the  warranty  may  1.  Williams    v.   McFadden,   23   Fla. 

be,  or  how   qualified,  if  the  vendor,  143;  Dawson  t/.  Pennaman,  65  Ga.  698; 

knowing  the  property  to  be  worthless,  Bacon    v.   Brown,   3    Bibb  (Ky.)  35; 

represented  it  to  be  sound,  the  vendee  Thompson   v.   Ashton,    14  Johns.  (N. 

is  entitled  to  relief  for  the  fraud  irre-  Y.)  316;  Moore  v.  Noble,  53  Barb.  (N. 

spcctive  of  the  warranty.     Hubby  v.  Y.)  425;  Marshal)    v.  Gray,  57  Barb. 

Stokes,  22  Tex.  217.  (N.    Y.)  414;  McGovern   v.    Payn,    32 

Upon  a  sale  on  fraudulent  represen-  Barb.  (K.  Y.)  83;  Ross  v.  Mather,  51 

tadons,  and  a  note  given,  the  vendee  N.  Y.   108,  reversing  47  Barb.  (N.  Y.) 

may  affirm  the  contract,  and  sue   for  582,   and  disapproving   Williamson    v. 

his  damages  before  the  note  is  due.  Allison,  2  East  446;  Allen  i/.  Anderson, 

Gray  v.  Rich,  10  Ind.  430;  Kimball  z/.  3  Humph.   (Tenn.)  581;   Thornton   v. 

Cunningham,  4  Mass.  502.  Wynn,  12  Wheat.  (U.  S.)  183.     See  also 

The  knowledge  and  concealment  of  infra ^  3.  Declaration  or  Complaint. 
unsoundness  in  property  sold  do  not  Assumpsit  lies  for  breach  of  war- 
imply  a  promise  of  soundness,  and  ranty  in  the  sale  of  chattels.  Johnson 
thus  convert  a  tort  into  a  contract,  v.  McDaniel,  15  Ark.  109;  Dallum  v. 
Carstarphen  v.  Graves,  i  A.  K.  Marsh.  Birdsall,  66  111.  378;  Russell  v.  Gill- 
(Ky.)435.  more,  54  III.  147;  Bacon  v.  Brown,  3 

Assumpsit  in  the  nature  of  an  action  Bibb  (Ky.)  35;  Hillman  v.  Wilcox,  30 

of  deceit  will  lie  for  false  rcpresenta-  Me.  170;  Thomas  v.  Schram,  52  Mich, 

lion  as  to  soundness,  though  there  is  a  213;  Tatro  v.  Brower,  (Mich.  1898)  77 

bill  of  sale  under  seal  warranting  title.  N.   W.  Rep.  274;  Carter  v.  Glass,  44 

Grant  v.  Bontz,  2  Cranch  (C.  C.)  184,  Mich.   155;  Crooker  v.  Willard,  28  N. 

10  Fed.  Cas.  No.  5,6q4.  H.  134.  note;  Dushanez'.  Benedict,  120 

Fraud  in  Bzehango  —  Trovor.  —  Where  U.  S.  630. 

there  is  a  breach  of  warranty  unmixed  A  purchaser  should  not  sue  upon  a 

with  fraud,  the  remedy  is  by  suit  on  warranty  11  he  desires  the  contract  to 

the  warranty;    but   where    there   has  be  regarded  as  rescinded,  but  should 

been  actual  fraud  mixed  with  deceit  bring  some  form  of  action  which  treats 

and  corruption  in  an  exchange  of  per-  the  contract  of  sale  as  void.     Carter  v. 

sonalty,  the  party  defrauded  has  his  Walker,  2  Rich.  L.  (S.  Car.)  40. 
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tract  irrespective  of  a  scienter,^  aasumpait  and  case  being  re^rded 
as  concurrent  remedies.^  The  chief  iaducement  to  chat^e  the 
custom  of  declaring  in  tort  upon  a  false  warranty  in  preference  to 
assumpsit  was  the  convenience  experienced  in  adding  thereto  the 
money  counts.* 

1.  Om»  Um  IxrttpMtiv*  of  flcioBter.  —  Conn.  374,  the  dedaratioo  was  in  tort 
Bartholomew  a*.  BusbneU,  ao  Cobq.  io  the  usual  form  except  that  it  con- 
271;  House  9,  Fort,  4  Blackf.  (lad.)  tained  an  averment  that  the  defendant 
293;  Massle  y.  Crawford,  3  T.  B.  Moa.  knew  the  horse  to  be  unsound.  The 
(Ky.)  2i3;  HiHmaa  v,  Wilcox,  30  Me.  court  said:  "  Such  was  formerly  the 
170;  Osfltood  V,  Lewis,  2  Har.  &  G.  usual  nuHie  of  declaring^  but  of  late 
(Md.)  4Q5;  McLeod  v.  Tutt,  i  How.  the  (Practice  has  been  more  geocral  to 
(Miss.)  28S;  Ross  V,  Mather,  47  Barb,  declare  in  as&urapsu;  suill  the  plaintiff 
(N.  Y.)  582  {reverudifi  si  N>  V.  108);  has  his  election  either  to  declare  to 
Lassiter  v.  Ward,  ii  I  red.  L.  (N.  Car.)  tort  or  in  assumpsit  for  a  breach  of  a 
444;  Vaoleer  y.  Earle,  26  Pa.  St.  277;  contract  of  warranty.  The  former 
Trice  v.  Cockran^  8  Gratt.  (Va.)  450;  cnode  will  be  adopted  when  he  wishes 
Scbuchardt  v.  Aliens,  i  Wall.  (U.  S.)  to  >04n  in  the  declaration  other  counts 
359;  Shippen  v.  Bo  wen,  122  U.  S.  575;  founded  upon  the  fraud  of  the  defeml- 
Gcesham  v,  Postan,  2  C.  &  P.  540,  12  ant;  and  the  latter  when  he  wishes  to 
E,  C.  L.  250;  >Viniamson  v.  Allison,  2  insert  the  money  counts,  and  other 
East  446;  Stuart  v,  Wilkins,  i  Dougl.  counts  appropriate  to  the  action  of 
18.     See  also  infra^  3.   Declaratii^t^  ar  assunapsiL" 

Complaint,  An  action  on  the  case  for  deceit  in 

Gaia  Was  the  Anoiemt  Ferm  of  declaring  falseky  warranting  a  chattel  to  be  sound 

upon  a  warranty.     Howe  v,  Cooke,  21  is  maintainable,  though  assumpsit  ckr 

Wend.  (M.  Y.)  29.  covenant  on  the   express  coniract  of 

In  Lassiter  v.  Ward,  11  Ired.  L.  (N.  warranty    would    at   this  day   be   the 

Car.)  4^3,  Ruffin,  C.  J.,  said  that  the  more  appropriate  remedy.     Johnson  v. 

practice  of  declaring  in  assumpsit  upon  McDaniel,  15  Ark.  109. 

a  warranty  was  a  comparatively  recent  ft.  Bartholomew      v.     Bushnell,     20 

thing,  and  that  formerly  the  declara-  Conn.  274;  Hillman  z».  Wilcox,  30  Me. 

tion  was  almost  inrariably  in  case.  172;  Beeman  z\  Buck,  3  Vt.  53. 

2.  Case  OeBewreat  with  Awumfiit,  —  Bmmw  foi  Frefenring  Aiuunpiit  t» 
"The  action  of  trespass  on  (he  case  is  Case.  —  "The  manner  of  declaring, 
a  proper  remedy  for  the  breach  of  an  where  the  action  is  founded  in  deceit, 
express  warranty  of  soundness  of  a  has  always  been  uniform;  the  grava- 
slave,  or  other  personal  chattel  sold,  men  has  been  the  deceit,  and  the  gist 
as  much  so  as  the  action  of  assumpsit,  of  the  action  the  scienter.  But  when 
with  which  it  is  a  concurrent  remedy,  there  has  been  a  warranty,  and  a 
and  the  party  aggrieved  may  elect  be-  breach  of  it  has  been  the  gravamen,  the 
tween  them.  In  both  forms  of  action,  mode  of  declaring  has  varied.  Mr. 
the  gravamen  is  the  breach  of  the  war-  Dane,  in  his  Abridgment,  vol.  2,  page 
ranty,  which  in  the  former  is  treated  555.  says:  '  Before  the  year  1770,  or 
as  a  tort,  with  the  appropriate  language  thereabouts,  the  practice  was  to  declare 
in  declaring  for  a  tort,  but  a  scienter  or  in  tort,  that  is,  to  state  the  warranty, 
knowledge  of  the  defendant  of  un-  and  the  breach  of  it  as  the  deceit  or 
soundness  is  immaterial,  and  need  not  tort;  and  sometimes  to  join  a  cause  of 
be  alleged  in  the  declaration,  nor  if  action  in  trover,  considering  the  wrong 
alleged  need  it  be  proved.  This  is  in  violating  the  warranty  as  the  gist 
the  hrmly  established  doctrine  of  the  of  the  action.  The  warranty  was 
courts,  both  in  England  and  in  this  stated  as  the  inducement,  and  the 
country,  ever  since  its  adjudication  in  breach  of  it,  a  deceit,  or  wrong,  and  as 
Williamson  v,  Allison,  2  East  446."  the  ground  of  the  action.  But  as 
Trice  v.  Cockran,  8  Gratt.  (Va.)  450.  trover  went  out  of  fashion,   and   the 

Assumpsit  and  case  are  concurrent  money  counts  came  more  into  use,  it 

remedies,  and  the  same  proof  is  suffi-  was  found  more  convenient  10  declare 

cieni  to  support  the  actipn  in  either  in  assumpsit  on  the  warranty    as  a 

form.     Beeman  v.  Buck,  3  Vt.  53.  promise,  and  to  consider  the  breach  ol 

In    Bartholomew    v.    Bushnell,    20  tt  as  the  breach  of  any  other  promiM. 
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2.  Parties  —  a.  Plaintiffs.  -^  An  actioa  for  a  breach  of  war- 

mtty  lies  in  the  name  erf  liim  to  whom  and  for  whose  benefit  the 
warranty  was  made  though  not  the  buyer,  such  person  j»6ing 
present  and  assisttfig  at  the  purchase,  and  then  becoming  the 
owner  fcy  gift  fpofn  the  biayer,^ 

Aftifoee. — The  right  of  action  t&c  breach  of  warranty  is  assigji  aUe,^ 

and  to  join  in  the  same  declaration  the  there  is,  thereiore,  an  analogy  in  this, 

money     counts;      no    doubt    justified  that   both  are  in  tort;   but  the  cause 

where  there  is  a  real  warranty,  or  a  of  action  is,  in  each,  distinct  irom  and 

peal  engagement  or  andectaflcing   by  iti4epondent    of   the    ovher.       In    ibe 

tbe  seHer, 'the  tMng  ike^elU  is  sound,  former  the  ibreach  of  the  warranty  is 

his  own,   etc.      But   he    expresses    a  the  gravamen  cfi  the  action,  and  in  the 

doubt,  whether  this  election  to  declare  latter,  as  deceit  essentially  consists  in 

in  deceit  or  assumpsit,   in  the  same  the  seller  knowing  defects   w'hich  he 

transaction,  cam  be  extended   beyond  conceals  from  the  purch€r«er,  or  in  rep- 

an  i^mplied  warranty;  because  if  the»e  resenting   the  thing   sold    to    possess 

be  no  warranty  at  all,  'but  a  -mere  de-  qnailitres  which  he  knows  it  does  not 

celt  or  fraud  practiced,  it  is  dear  that  possess,  the  scienter  is  the  gist  of  the 

Aie  action  must 'be  in  tort;  and  on  ifhe  action,  and  in  such  case  the  scienter 

other  hand,  if  an  express  warranty  is  is  necessary  to  be  averred  in  the  dec- 

Siven  on  the  sale,  and  in  that  manner  laration,  and   proved  -on  the  trial,  in 

le  stftler  secures  the  buyer,  and  upon  order  to  maintain  the  action.     But  in  a 

bis  contract  to  answer  in  damages,  it  is  declaration  upon  a  warranty  in  tort,  as 

a  question,  whether  the  buyer  is  not  in  this  case,  it  is  not  necessary  to  aver 

confined  to  his  contract  and   bound  to  the  scienter,  nor  tf  averred  is  it  neces- 

declare  and  take  his  remedy  upon  it,  sary   to   be   proved.       The   warranty, 

as  upon   any   other    ei^press   contract  however,    must      in     -such     case     bie 

n^ich  he  holds."    Kingsbury  v.  Tay-  proved."     Massie  v.  Crawford,  3  T.  'B. 

lor.  29  Me.  508.  Mon.  (Ky.)  218. 

"  There  are  two  distinct  grounds  1.  Ballum  v.  -Birdsall.  66  111.  378. 
Upon  which  the  vendor  is  by  law  re-  Sec  also'Langridge  v.  Levy,  2M.&  W. 
sponsible  for  the  quality  of  the  thiug  519,  a  leading  case, 
sold  —  a  warranty  and  a  deceit.  In  an  HskeroflloteOivflfnixiPayiii^t.  —  The 
action  founded  upon  a  deceit  in  the  failure  of  goods -sold  to  correspond  with 
sale  of  a  thing,  the  declaration  must  a  description  or  warranty  of  'them,  in 
necessaiily  be'in  tort.  But  in  cases  of  the  contract  of  sale,  does  not  constitute 
a  warranty,  there  are  two  forms  of  de-  a  defense,  either  as  a  (failure  of  consid- 
claflng,  the  one  in  tort  and  the  other  eration  or  'breach  of  -warranty  to  the 
io  assumpsit.  The  former  is  said  to  liability  erf  a -third  party  upon  a  prom- 
be  the  ancient  method  of  declaring  issory  note  given  by  him  and  accepted 
upon  a  warranty;  and  although  the  as  payment  of  the  price  of  such  goods, 
mode  of  declaring  in  assumpsit  'has  Any  remedy  for  such  misrepresenta- 
prevailed  in  modern  practice,  being  tion  or  breach  of  warranty  is  confined 
found  advantageous,  as  well  because  solely  to  (he  purchaser  by  action 
it  admits  of  adding  the  common  money  against  the  seller.  Delano  v.  Rawson, 
count,  as  because  the  action  in  that  10  Bosw.  (N.  Y.)  286. 
form  will  not  die  with  the  person, 'but  'Joint and  fieveral  Damage.  —  Under  an 
will  lie  by  and  against  the  executors  or  answer  by  three  defendants  jointly 
administrators  of  the  parties  to  the  claiming  damages  by  reason  of  breach 
transaction;  yet  the  ancient  method  of  of  warranty,  damages  accruing  to  a 
declaring  in  tort  upon  the  warranty  is  defendant  individually,  -and  in  which 
still  ^llowslble,  and  is  often  used,  and  the  other  defendants  have  no  joint  in- 
it  is  according  to  this'form  that  the  dec-  terest,  cannot  berecovered.  Dempster 
laration  in  this  case  'has  been  mod-  Mill  Mfg.  Co.  v.  Fitzwater,  '6  'Kan. 
cled,  as  will  be  seen  by  comparing^  the  App.  34. 

forms  of  declaring  in  assumpsit  with  2.  Felt  v.    Reynolds    Rotary    Fruit 

those  of  declaring  in  tort.     2  Chitty,  i.  Evaporating  Co.,  52  Mich.  602. 

3,  276.     Between  the  form  of  declaring  Otaiiiige  'in  4fenlhenhip  9t  Jim,  — 'In 

tipon  a  warranty  used  in  this  case,  and  Sinker  v.    Kidder,    123  :Ind.    528,    the 

the  form  of  declaring  upon  a  deceit,  question  Wtt5rai5ed' whether 'the  cause 
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but  the  contrary  has  also  been  held.^ 

b.  Defendants.  —  Where  the  action  is  in  contract  for  breach 
of  warranty,  all  co-contractors  must  be  joined ;  but  where  it  is  in 
tort  for  deceit,  the  plaintiff  may  elect  to  sue  one  or  all.* 

Where  an  Adminiitrator  Makei  a  Warranty  of  the  soundness  of  per- 
sonal property  belonging  to  his  intestate's  estate,  which  he  sells 
under  an  order  of  court,  he  is  chargeable  for  a  breach  in  his  rep- 
resentative character.' 

3.  Declaration  or  Complaint  —  a.  Averment  of  Scienter  — 
Case  for  False  Warranty.  —  In  an  action  on  the  case  for  the  breach  of 
an  express  warranty,  it  is  not  necessary  to  allege  the  defendant's 

of  action  upon  a  warranty  of  personal  resentations  at  the  time  of  the  sale, 
property  could  be  transferred  to  a  though  they  had  not  previously  con- 
person  not  in  privity  to  the  contract,  spired  or  agreed  to  make  such  repre- 
but  the  court  did  not  feel  called  upon  sentations,  and  though  only  one  of 
to  decide  it.  It  was  held,  however,  them  was  interested  in  the  expected 
that  where  a  steam  boiler  is  sold  with  fruits  of  the  fraud.  Stiles  v.  While,  ii 
an  express  warranty  to  a  firm  composed  Met.  (Mass.)  356,  citing  Patten  v.  Gur- 
of  tivo  partners,  and  there  is  a  breach  ney,  17  Mass.  182. 
of  the  warranty  after  one  of  the  mem-  Aetion  Against  Two — RecoYery  Against 
bers  of  the  firm  has  sold  his  interest  in  One. —  In  Tennessee^  in  an  action 
the  firm  property  to  the  other  and  re-  against  two  on  a  warranty,  under  the 
tired  from  the  firm,  the  remaining  part-  Act  of  1820,  c.  25.  a  recovery  may  be 
ner  may  maintain  an  action  for  the  had  against  one,  and  the  other  dis- 
damages  sustained  because  of  such  charged.  Carpenter  v.  Lee,  5  Yerg. 
breach.  But  see  article  Partnership,  (Tenn.)  265;  Darwin  v.  Cofc,  5  Yerg. 
vol.  15,  p.  829,  wherein  the  question  of  (Tenn.)  257. 

parties  to  actions  after  a  change  in  the  Different    Owners.  —  If    two   persons 

membership  of  a  firm  is  fully  consid-  severally  employ  a  dealer  to  sell  their 

ered.  horses,  and  he  sells  both  to  one  pur- 

1.  Kendigz/.  Giles,  9  Fla.  278,  wherein  chaser  at  an  entire  price,  and  warrants 
it  was  held  that  a  right  of  action  on  a  them  sound,  the  purchaser  cannot  di- 
warranty  of  soundness  contained  in  a  vide  the  contract  and  bring  an  action 
bill  of  sale  of  a  slave,  such  warranty  on  the  warranty  against  one  of  the  sell- 
not  containing  a  promise  to  the  assigns  ers  in  respect  to  the  unsoundness  of 
or  order  of  the  purchaser  or  to  bearer,  his  horse.  Symonds  v.  Carr,  t  Campb. 
is   not   negotiable   by  an   assignment  361. 

either  at  common  law.  by  the  statute  Joint  Owners  of  Ship  —  Beyeral  Sales  to 

of  Anne,  or  by  the  statute  of  Florida,  so  Same  Person.  —  Where  A  executed  to  B 

as  to  vest  in  the  assignee  a  right  of  ac-  a  bill  of  sale  with  covenants  of  war- 

tion  on  the  warranty,  in  a  suit  at  com-  ranty  of  three-eighths  of  a  vessel,  and 

monlaw.    CiV/m^B  rough  ton  v.  Badgett,  C  and  D  executed  to  him  a  like  bill  of 

I  Ga.  77.  sale  of  four-eighths  of  the  same  vessel, 

2.  Vail  V.  Strong,  10  Vt.  457.  See  B  will  have  a  remedy  upon  the  cove- 
generally  article  Parties  to  Actions,  nants  in  such  bills  of  sale  for  money 
vol.  15,  p.  456.  paid  to  discharge  an  incumbiance  upon 

Partners.  —  An  action  on  the  case  for  the  vessel  at  the  time  of  sale,  but  no 

false    warranty    may    be    maintained  action  can  be  maintained  as  upon  a 

against  two  partners  jointly  although  joint      promise     against     the     three, 

the  warranty  was  given  only  by  one.  although   one  of    them,    without    the 

provided  it  was  given  in  the  course  of  authority  of  the  others,  promised  that 

the  partnership  business.     Frringer  v,  if   B   would    pay   half  of   the   incum- 

Miller,  3  Phila.  (Pa.)  344,  16  Leg.  Int.  brance  "  they  would  settle  with  him." 

(Pa.)  45.  Stoddard  v.  Gage,  41  Me.  287. 

Ck)n8piraoy  Hot  Essential  to  Joinder. —        8.  Craddock   v,   Stewart,  6  Ala.  77. 

An  action  for  a  deceit  in  a  sale  may  be  And     see     generally     article     ExECU- 

maintained  against  two  persons  jointly,  tors  and  Administrators,  vol.  8,  p. 

if  they  both  knowingly  make  false  rep-  650. 
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knowledge  of  the  defect  or  unsoundness,'  and  if  such  knowledge 
is  alleged  it  is  not  necessary  to  prove  it.*  But  the  modern  cases 
are  not  wholly  in  accord  upon  this  point,  and  it  is  frequently  held 


!•  Connecticut,  —  Bartholomew  v, 
Bushnell,  20  Conn.  274. 

Indiana.  —  House  v.  Fort,  4  Blackf. 
(Ind.)  295. 

Kentucky.  —  Massie  v.  Crawford,  3 
T,  B.  Mon.  (Ky.)  218. 

Maine.  —  Kingsbury  v.  Taylor,  29 
Me.  50S. 

Maryland. — Osgood  v.  Lewis,  2 
Har.  &  G.  (Md.)  495. 

Massachusetts.  —  Salem  India  Rubber 
Co.  V.  Adams,  23  Pick.  (Mass.)  256. 

Michigan.  —  Carter  z.  Glass,  44 
Mich.   154;   Beebe  v.  Knapp,  28  Mich. 

53. 

N'ew  York.  —  Hoe  v.  Sanborn,  21  N. 

Y.  552;  Brown  v.  Tuttle,  66  Barb. 
(N.  Y.)  169;  Ross  V.  Mather,  47  Barb.  (N. 
Y.)  582;  Holman  v.  Dord,  12  Barb.  (N. 
Y.)  336. 

Nofth  Carolina.  —  Lassiter  v.  Ward, 
II  Ired.  L.  (N.  Car.)  443. 

Pennsylvania.  —  Vanleer  v.  Earle,  26 
Pa.  St.  277. 

Vermont.  —  Beeman  v.  Buck,  3  Vt. 
53;  Pinney  v.  Andrus,  41  Vt.  631;  Vail 
V.  Strong,  10  Vt.  457;  Goodenough  v. 
Snow,  27  Vt.  720. 

Virginia.  —  Trice  v.  Cock  ran,  8 
Gratt.  (Va.)  442. 

United  States.  —  Shippen  v.  Bo  wen, 
122  U.  S.  575;  Schuchardt  v.  Aliens,  i 
WaU.  (U.  S.)  359. 

England.  —  Williamson  v.  Allison,  2 
East  446;  Gresham  v.  Postan,  2  C.  & 
P.  540,  12  E.  C.  L.  250;  Medina  v. 
Stougbton,  J  Ld.  Raym.  593:  Lysney 
V.  Sclby,  2  Ld.  Raym.  1118;  Northcote 
V.  Maynard,  3  Keb.  807. 

Form  of  Declaration  in  Case  for  False 
Warranty.  —  In  Lassiter  v.  Ward,  11 
Ired.  L.  (N.  Car.)  444,  Ruffin,  C.  J., 
citing  Stuart  v.  Wilkins,  i  Dougl.  18, 
and  Williamson  v.  Allison,  2  East  446, 
said:  *'  It  was  accordingly  there  held 
that  the  declaration  might  be  in  tort 
without  alleging  a  scienter,  and,  if  it 
be  alleged  in  addition  to  the  warranty, 
that  it  need  not  be  proved.  The  doc- 
trine of  the  case  is.  that  when  there  is 
a  warranty  that  is  the  gist  of  the 
action,  and  that  it  is  only  when  there 
is  no  warranty  that  a  scienter  need  be 
alleged  or  proved.  It  is  nearly  half  a 
century  since  the  decision,  and  during 
that  period  the  point  has  been  consid- 
ered at  rest,  and  many  actions  have 


been  brought  in  tort  as  well  as  ex 
contractu  on  false  warranties."  So  in 
House  V.  Fort,  4  Blackf.  (Ind.)  293,  it 
was  said  that  "  the  breach  of  an  ex- 
press warranty  is  of  itself  a  valid 
ground  of  action,  whether  the  suit  be 
founded  on  tort  or  on  contract;  *'  and 
that  in  an  "  action  on  tort  the  forms  of 
the  declaration  are  that  the  defendant 
falsely  and  fraudulently  warranted, 
etc.,  but  the  words  '  falsely  and  fraud- 
ulently *  in  such  cases  are  considered 
as  only  matters  of  form."  But  as  to 
the  scienter,  the  court  said:  "  That  is 
not  necessary  to  be  laid  where  there 
is  a  warranty,  though  the  action  be  in 
tort;  or  if  the  scienter  be  laid  in  such 
a  case,  there  is  no  necessity  of  proving 
it."  See  also  Hillman  v.  Wilcox,  30 
Me.  170;  Osgood  V,  Lewis,  2  Har.  &  G. 
(Md.)  495;  Trice  v.  Cockran,  8  Gratt. 
(Va.)  450;  Gresham  v.  Postan,  2  C.  & 
P.  540,  12  E.  C.  L.  250. 

In  Vanleer  v.  Earle,  26  Pa.  St.  277, 
the  court  said:  "  The  declaration  is  in 
tort  and  avers  that  the  defendant  in- 
duced the  plaintiff  to  buy  the  horse  by 
falsely  and  fraudulently  warranting, 
etc.  This  mode  of  declaring  in  case 
upon  a  warranty  was  almost  the  exclu- 
sive practice.  In  later  times  it  has 
been  superseded  to  a  great  extent  by 
the  assumpsit  form.  But  it  is  not  ob- 
solete. The  precedent  maintains  its 
place  in  the  books  on  pleading  (2  Chit. 
139);  it  is  used  frequently  (McLeod  v. 
Tutt.  I  How.  (Miss.)  288;  Peppin  v. 
Solomons,  5  T.  R.  496;  Stuart  v.  Wil- 
kins,  I  Dougl.  19),  and  has  its  advocates 
as  being  the  better  and  safer  mode 
(Evertson  v.  Miles,  6  Johns.  (N.  Y.)  138). 
No  matter  which  form  of  declaration  be 
chosen,  plaintiff  may  recover  on  an  ex- 
press warranty  without  either  alleging 
or  proving  the  knowledge  of  the  de- 
fendant that  it  was  false.  A  scienter 
need  only  be  shown  when  the  action  is 
for  deceit." 

In  Goodenough  v.  Snow,  27  Vt.  720, 
a  declaration  in  an  action  on  the  case 
for  a  false  warranty  was  set  out  in  full 
and  held  sufficient  upon  general  demur- 
rer and  motion  in  arrest. 

2.  Arkansas.  —  Johnson  v.  McDaniel, 
15  Ark.  109. 

Colorado,  —  Huston  v.  Plato,  3  Colo. 
402. 
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that  wtiere  t^e  c^eclaratfbh  istAcii^e'uponWie  \v^'rra¥ity  a  ^cleVi'tcfr 
must  pe'allegea.* 

'Action  Hot  Wunded   on  Varranty.  —  Where  Vhe   cletlkVatio'n  is  ViOt 
founded  upon  a  warranty,  but  upon  a  fraudulent  concealment  or 

.,   Connectict^t,  —  Bartholomew  v. *Bu9h-  Cropkec  v.  Willard,  '28  N.T^.  I3'4,  note; 

nell,  30  Con r\.  274.                                ^  'Mahurih  v,  Harding,  28  N.  ft.  128,  dis- 

Indiana.  —  House  v.  Fort,  4  l^lackf.  approving  V^WXxB.m^on  y.  Allison.  2  Eait 

(Ind.)  29$.                                      ^  446,  and  cases  following  h;   'Koss  v. 

,   Jj^^piiuci(y. -r- Ms^s^le  V.   Crawford,    3  Mather.  51  N.  Y.  108,  r<'z;/rj/«^' Ross  r. 

T.  B.  Mon.  (Ky.)  218.     .  MatTier.  47  Bai'b.  (N.  Y.)  582,  and  dis- 

Maine.  —  Hillman^.  Wilcox,  30  "Me.  approving  the  leading  case  of  Williara- 

172*                                ,  son  v.  Allison,   i  Easl  446;  "Eric  City 

.  Maryland.  —  Osgood  v.  Lewis,  2'Har.  ,lron  Works  v.  Barber,  102  Pa.  St.  156; 

&G.  (Md.)495.    ,                            .^  Pierce   v.   Care3f,    37   Wis.    J232.     The 

Michigan.—  Carter  c^.  tilass,  44  ill  ich.  case  of  koss  v.  Mather,  51  N.  Y.  108, 

154^                       ;j   ^       ^                ,      .  was  criiicisfd  in  feosworth  v.  Higgins, 

IX  Afiss\tsipj>i.  —  McLeod      v.     Tiilt,  i  (Supm.  Ct.  6en.  T.)  7  N.  Y.  Supp.  210. 

Hqw.  (Miss.)  289.  To  recover  for  the  breach  of  war- 

;.  Ne7v  york^T-^^9yfi^    v.    *rutUe,    66  ran  I  y,   the  action   must  be   expressly 

;Barb.  <N.  Y.)  169;  Holman  v.  Dord,  12  (ouhdecl  upoo'lhe  warranty 'and  not  on 

Barb.  (N.  Y.)  336.  fraud.     Thompson  v.  Ashton,  14  Johns. 

A^orlh  Canf/fna.  — J-assite^r  v.  Ward.  (N.  Y.*)  316. 

ji   Ired.   L.  ((<^.  Car.)  443;  Blanton  v.  Seienter  as  the  Glit  of  Deceit.  — "The 

Wall,  4  Jones  L.  (N.  Car.)  532.         .   ,  declaration  for  deceit  alleges  that  the 

OAio.  —  Gartner  v.  Cdrwine,  57  Ohio  defendant  induced  (he  plaintiff  to'pUr- 

St*  246.                                            ,  chase  an  article  by  a  warranty  or  by 

Pinntylvania,  —  Vanleer  v.  Earle,  -26  ^tatemente^  which  he  knew  to  be  false. 

Pa.  St.  277.  and   thereby   deceived  and  defrauded 

Verffiont.  —  Been^an   v.   Buck,  3  Vt.  him.     An'd   this  is  all  that  Is  essential 

53;    Pioiiey   V.   Andrus,   ^i    Vt.    631 ;  to  be  alleged."     Mahurin  2^.  Harding, 

Goodenough  v^  Snow,  27  vt,  720.  28  ^.  H.  128  hiiiu^  Eyertson  ?/.  Miles. 

..  Virginia.  —  Trice     v.     Cochran,     8  '6  Johns.  (N.   Y.)  138;  Case  v.  Bough- 

Gratt.  (Va.)  442.  ton,   ii  Wend.  (N.  Y.)  107;  Carley  v. 

.C/**V<^5/fl/«.—Schuchardtt/.  Aliens.  WUkihs,  6   t3arb..(N.   Y.)  557:   Edick 

,1  Wall.  (U.  S.)359;  Shippen  v.  Bowen,  v,  Cririi,  10  Barb.  (N.  V.)'445;  Barney  v. 

122  U,  S.,  575.  Dewey,  13  Johns.  (N.  Y.)  224;  Weeks 

England.  —  \yilliamson  v,  Allison,,  2  v.  Burton,  7  Vt.  67J. 

^Easi  446;  Gresham  v.  Postan,  2  C.  &  "  But  the  intention  to  defraud,  the' 

P.  S^o,  12  E.  p.  L,  259.                         ^  knowledge    that  bis  warranty  or  his 

Pleading  and  Proof.  —  The  rule  statements  were  'faj^e,  and  the  fact 
adopted  by  the  English  courts  is,  that  that  the  pVaintilfT  was  thereby  de- 
actions  of  tort  for  false  warranty  are  frauded.  constitute,  in  cases  of  this 
.considered  as  arising  cjt  ri^/t/rar/M.  an d  kind,  the  very  gist  and  foundation  of 
the  .party  is  held  to  the  same  r^le  the  action  for  deceit,  and  they  must 
of .  proof  as  though  he  had  brought  be  proved  or  the  action  must  fail." 
assumpsit.  McLewJ  v.  Tutt,  i  fiow.  Mahurin  v.  Harding,  28  N.  H.  131 
(Miss.)  288,  citing  Weall  v.  King,  12  [f'Viup  Sprigwell  v.  Allen,  Allen  g i ; 
East  452.  Parkin^n  z^.   Lee,  2  East  314;  Dow'd- 

By  electit^g.to  fue  io  tort  00  a  false  itig  v.  Mortimer,  2  East  449,  note  ^,  2 

warranty  a  party  does  not  change  the  Stark.    Ev.    266,   2    St.    N.    P.    1286; 

nature  of  his  proof.     McLeod  v.  Tutt,  Dales's  Case.'Cro.'Eliz.  44;  Turner  v. 

I  How.  (Miss.)  288.    ,  Brent,    12    Mod.   245;    i    Com.    Dig. 

In  an  action  for  false  warranty  of  a  Action   for  Deceit,   A.  8,   A.   11,  E. '4; 

i^orae.  whether  it  be  assumpsit  or  case  Evertson  v.  "Miles,  6  Johns.  (N.  "Y.)  138; 

for  tort,  a  scienter  npefi  not  be  averred,  Young  v.  Covell,  8  Johns.  (N.  Y.)  23; 

and  ^f  averred   need  not  be   proved.  Addingto'n  v.  Allen,  11  Wend.  (N.  *Y.) 

Ingraham   v.  Union   R.  Co.,  19  R.  L  375].  • 

,3S6  [«7i'«t^  Place . I/.  Merrill.  14  R.  L  578;  In  West  v.  Enlery,   17  Vt.  583,  the 

Fogarty  v.  Barnes,  16  R.  I.  627].  declaration  was  in  case   upon  a  war- 

1.  Larey  v,  Taliaferro,  57  Ga.  443;  ranty,  and  a  scienter  was  alleged. 
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ihisfrepre^entatJdn,  t  ^cteliter  tnust  be  alleged  aYid  proved,*  for 
Wh'eVi  tfiere  fe  n6  wattanty  the  ^cteiiter,  or  fraud,  is  the  g<«t  of  the 
aictfon* 

:kAer  Varaict  an  aftega^iofi  'df  fraud  and  deceit  in  tfee  declaratiow 

is  equivalent  to  the  averment  of  an  actual  scienter.' 

Declaration  with  Doable  Aapeet.  —  In  case  for  a  false  warranty,  tiie 
plarnttff  may  recover  either  upon  proof  of  an  express  warranty 

Simple  uA  FrauduleBt  "t^arralities  !llfis-  JVew  York.  —  Barrett  v.  Western,  66 

tiBgaiahed.  —  "There    is    an   essential  ^arb.  (N.   Y.)  205;  Perry  v,  Aarcfn,  i 

distinction  between  simple  and  fraud'u-  Johns.  (N.  Y.)*i29;  Everison  v.  Miles, 

lent  warranties,  which  has  always  been  6  Johns.  (N.  Y.)  138;  Bostvorllh  v.  Hrg- 

recognized.      Story  on  Sales,  §§  420,  gins,  (Supm.  Ct.  Gen.  *r.)  7  N.  Y.  Sapp. 

421.     An  action  gx  cotitractu  is  the  only  ,210;  Bayard  v,  Malcolm,  i  Johns.  fN. 

Temedy  on   the  former;    an   action  ex  Y.)  453. 

dflicto   will   lie   on    the   latter.     See   2  Pennsylvania,  —  Varil^er  v.  Earle,  26 

Chilly's  PI,  279,  679,  for  the  common-  Pa.  St.   277;  "Erie  City  Iron  Works  «/. 

law    forms  of   declaration  in  the  two  Barber,  118  Pa.  St.  18. 

cases;    the    distinction    being    in    the  Vermont,  — 'Goodenough  v.  Snow,  27 

averment  of  a  simple  Warranty  *in  the  Vt.  720. 

one  case,  and  of  a  false  and  fraudulent  Virginia, — Trice     v,    ^Cockran,     8 

warranty  in   the  other.     This  distinc-  'Graft.  (Va.)  442. 

tion  of  a<itioo6  in  tort  and  on  contract  England.  —  Langrldge  v.  'LeVy,  2  M. 

is  as  esseniialunder  our  present  prac-  &  W.   519;    Dowding  v    Mortimeir,   a 

tice  as  it  ever  was.     Anderson  v.  Case,  East  449,  ndte  b\  Chandelor  v.  LopUs, 

28   Wis.  505.     In   cases   of    warranty,  Cro. 'jac.  4; 'Freeman  t/.  Baker,  5 -B.  & 

Williamson    v.    Allison,   2    East  446,  Ad.  797,  27  E.  C.  L.  194. 

seems  to  go  very  far  in  breaking  down  AFdrhi  df  1)eclai'ati01i  ln1>ec^it  is  set 

this  safe  distinction;    but   we   cannot  out  in  Webister  v.  Hod^fkins,  25  N.  H. 

help  regarding  that  and  some  kindred  128. 

cases  in  the  English  courts,  as  loosely  *i3.  Where  there  is  no  warranty  the 

decided,  because  there  was  there  no  es-  scienter,  or   fraud,  is   the  gist  of  the 

sential  or  resulting  difference  io  recov-  action.     Bayard  v.  "Malcolm,  i  Johns, 

eries  in  the  two  forms  of  action. 'But  the  (N.  Y.)  453;  Kingsbury  v.  Taylor,  29 

difference  may  become  essential  and  Me.    508   [citing  Stuart   v.   Wilkins..  i 

important  where  imprisonment  for  debt  Dougl.   20;    Oldfield  r. 'Round,  5  Ves. 

is  abolished.     And  it  is  never  safe  to  Jr.  508;  Selxas  z/.'Woods,  2  Cai."  (N.  Y.) 

overlook  the  distinction  between  differ-  48;  Snell  v.  Moses,  i  Johns.  (N.  Y.)  96; 

ent  forms  of  action,  when  the  causes  of  Perry  v.  Aaron,  i  Johns.  (N.  Y.)  129; 

action  are  materially  different."  Pierce  Defreeze  v.  Trumper,  i  'fohns.  (N.  Y.) 

r.  Carey,  37  Wis.  236.  274;  'Holden   v.   Dakin,  4  Johns.   fN. 

\,  Alabama.  —  Wren     v.     Wardlaw,  Y.)42i;  Davis  «/.  Meeker,  5  fohns.  (N. 

Minor  (Ala.)  363.  Y.)  354;  Emerson  v.  Brlgham,  10  Mass. 

Arkansas,  —  Planter.  Gondii,  22  Ark.  197;      Salem     India    Rubber    Co.     v. 

454;  Johnson  v.  McDaniel,  15  Ark.  113.  Adams,  23  Pick.  (Mass.)  256;  Stone  v. 

Colorado,  —  Huston  v,  Plato,  3  Colo.  Denny,  4  Met.  (Mass.)  151]. 

402.  '8.  Osgood   V.   Lewfs,  2   Har.  AG. 

Kentucky. — Payne  v,  Rodden,  4  Bibb  (Md.)  495. 

(Ky.)  304;  Mattinglyt/.  Russell,  15  Ky.  Ddolaratlon   Good   After   Verdict.  —  A 

L.  Rep.  875;  Massie  v.  Crawford,  3  T.  declaration  alleging  that  the  defendant 

B.  Mon.  (Ky.)  218;  Bacon  v.  Brown,  3  represented    that  the  goods  were  his, 

Bibb  (Ky.)35;  Reed  v.  Rogers,  3  T.  B.  and  that  in  truth  they  belonged  to  an- 

Mon.  (Ky.)  173.  other,    is  good   after  verdict   without 

Maim.  —  Kingsbury   v.    Taylor,   29  alleging  either  a  warranty  of  title  or 

'Me.  508.  that  the  defendant  knew  them  to  be  an- 

Massachusetts,  — Stone   v.    l)enny.  4  other's  or  that  he  sold  fraudulently  and 

Met.  (Mass.)  151.  deceitfully,  though  perhaps  such  ob- 

Afississifpi,  —  McLeod     v.     Tutt,    i  jection  would  have  been  good  upon  de- 

iHow.  (Miss.)  288;    Mizell  v,  Sims,  39  murrer.      Cross    v.    Garnet,    3    Mod. 

Miss.  331.  261. 
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irrespective  of  whether  it  constitutes  deceit,  or  upon  proof  of  rep- 
resentations which  do  not  constitute  a  warranty,  but  which  are 
known  to  be  false  and  therefore  constitute  deceit,*  the  declara* 
tion  being  regarded  as  having  a  double  aspect.*     But  the  doc- 


»• 


prove."     Gartner  v.  Corwine,  57  Ohio 
St.  246. 

Where  the  plaintiff  alleges  that  cer- 
tain representations  amounting  to  a 
warranty  were  fraudulently  made,  and 
proves  the  warranty  and  its  breach,  but 
fails  to  prove  the  fraud,  he  may  re- 
cover for  a  breach  of  the  warranty. 
Brown  v.  Doyle,  69  Minn.  543,  following 
Wilson  V.  Fuller,  58  Minn.  149. 

2.  Double  Aspect  Doctrine  Stated. — 
**  He  may  adopt  the  ancient  form  of 
nearly  twenty  years,  to  admit  proof  declairing  upon  a.  ivarrafttizam/ov^ndtdii, 
either  of  an  express  promise  or  fraud,  alleging  a  scienter  of  the  falsity  of  the 
The  plaintiff  may  still  declare  upon  an  warranty,  and  in  this  case  he  may  re- 
express  promise  merely,  without  alleg-  cover,  either  upon  the  express  contract, 
ing  fraud,   in  which   case   he    will  be     or,  if  the  scienter  be  proved,  for  a  de- 


1.  Huston  V.  Plato,  3  Colo.  402; 
West  V.  Emery,  17  Vt.  583;  Vail  v. 
Strong,  10  Vt,  457;  Pinney  v.  Andrus, 
41  Vt.  631;  Shippen  v.  Bowen,  122  U. 
S.  575.  Contra,  Ross  v.  Mather,  51  N. 
Y.  108;  Pierce  ?/.  Carey,  37  Wis.  232. 
Compare  Erie  City  Iron  Works  v.  Bar- 
ber, 102  Pa.  St.  156. 

Pleading  and  Proof.  —  "  Under  a  dec 
laratioii  in  this  particular  form  it  has 
been  the  practice  in  England  for  more 
than   hfiy  years,  and   in   this  state  for 


bound  to  prove  an  express  warranty,  as 
alleged,  and  cannot  establish  his  right 
of  recovery  by  proof  of  fraud  merely.*' 
West  V.  Emery,  17  Vt.  583. 

Separate  Counts.  —  "  H  the  declaration 
be  in  tort,  counts  for  deceit  may  be 
added  to  the  special  counts,  and  a  re- 
covery may  be  had  for  the  false   war- 


ceit.  Such  a  declaration  has  a  two-fold 
aspect.  If  a  warranty  be  proved,  it 
binds  the  defendant,  ^r<j/r/£?  vigore^  and 
the  defendant  is  liable  if  the  warranty 
is  broken.  And  as  every  such  war- 
ranty includes  a  representation,  if  it  be 
wilfully  and  knoivingly  false  the  de- 
ceit is  made  out.     Such  were  the  cases 


ranty  or  for  the  deceit,  according  to  the     of  Weall  v.  King,  12  East  452,  and  the 


proof.  Either  will  sustain  the  action." 
Schuchardt  v.  Aliens,  i  Wall.  (U.  S.) 
359.  approved  \n  Shippen  v.  Bowen,  122 

u.  s.  575. 

In  Spangler  v.  Kite,  47  Mo.  App.  230, 


like,  and  such  is  the  declaration  in  this 
case.'*     Vail  v.  Strong,  10  Vt.  462. 

*'  From  the  case  of  Vail  v.  Strong,  10 
Vt.  457,  it  seems  now  settled  that  the 
party  may  so  frame  his  declaration  as 


it  was  held  that  plaintiff  might  join  two  to  be  adapted  to  either  mode  of  proof, 
counts  in  the  same  petition,  one  based  If  the  declaration  is  in  case  for  a  false 
upon  breach  of  warranty  and  the  other  warranty,  and  a  scienter  is  averred,  the 
on  fraudulent  representations,  but  that  party  may  recover  on  proof  of  the  war- 
plaintiff  was  entitled  to  only  one  recov-  ranty  and  its  breach,  without  the  proof 
ery.  If  the  plaintiff  failed  in  establish-  of  a  scienter;  or  if  the  party  fails  in  the 
ing  a  warranty  or  in  proving  the  deceit  proof  of  the  warranty,  and  can  prove  a 
he  might  be  nonsuited  on  one  count  scienter,  he  may  recover  for  a  deceit, 
and  still  proceed  to  the  jury  on  the  As  observed  by  Judge  Phelps  in  the 
other.  case  referred  to,  the  declaration  in  that 
Under  the  Code  the  complaint  may  set  form  has  a  two-fold  aspect;  and  from 
up  breach  of  warranty  in  the  sale  of  a  the  case  of  Weall  v.  King,  12  East  452, 
chattel,  and  also  allege  that  the  defend-  and  Beeman  v.  Buck,  3  Vt.  53,  such 
ant  knew  the  warranty  to  be  false,  would  now  seem  to  be  the  approt^ed 
and  if  he  proves  a  warranty  and  a  mode  of  declaring."  Goodenough  v. 
breach    he    may    recover    upon    that  Snow,  27  Vt.  721. 

theory,  or  if  he  fails  to  prove  the  war-        **  It  is  said  by  the  defendant's  coun- 

ranty,  but  does  prove  deceit,   he  may  sel  that  the  gist  of  the  action  is  deceit; 


recover  upon  that  theory.  *'  The  code 
permits  a  plaintiff  to  state  the  facts 
which  constitute  his  cause  of  action, 
and   when,   upon  any  of  the  facts  so 


that  a  recovery  in  this  form  of  action, 
either  by  proof  of  a  representation 
known  to  be  false  by  the  party  making 
it,  or  of  an  express  warranty  whether 


stated,  he  is  entitled  to  recover,  he  can-  so  known  to  be  false  or  not,  is  for  the 
not  be  denied  that  right  because  he  has  fraud,  and  that  the  plaintiff  could  not 
alleged  other  facts  that  he  is  unable  to     be    deceived     by    any    representation 
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trine  that  a  declaration  can  be  drawn  with  a  double  aspect,  so  as 
to  allow  the  pleader  to  adopt  the  one  or  the  other  as  the  exigen- 
cies of  his  case  may  require,  has  been  criticised  and  denied.^ 

when  he  saw  and  believed  to  the  con-  vendidit,  alleging  a  scienter,  he  may  re* 
trary  of  it.  But  it  will  be  seen  that  cover  upon  the  express  contract,  or  for 
where  the  plaintiff  declares  upon  a  7var~  the  deceit  if  the  scienter  be  proved. 
raii/i2ajf^<yvrff^i</fV,alleginga  scienter  of  Such  a  declaration  has  a  two-fold 
the  falsity  of  the  warranty,  though  he  aspect.  Huston  v.  Plato,  3  Colo.  402. 
may  recover,  either  upon  the  express  1.  Double  Aspect  Doottine  Draied.  — 
contract,  or,  if  the  scienter  be  proved,  *'  If  by  the  exercise  of  some  ingenuity 
for  a  deceit,  the  grounds  of  recovery  a  declaration  could  be  drawn  in  such 
are  independent  of  each  other;  one  is  form  that  it  may  seem  doubtful 
governed  by  rules  of  law  applicable  lo  whether  it  is  designed  to  be  founded  on 
a  contract,  and  breach  of  ii;  and  the  tort  or  on  contract,  and  not  entirely  de- 
other  by  the  law  applicable  to  fraud  fective  if  regarded  as  either  the  one  or 
perpetrated  in  making  a  contract,  but  the  other,  yet  it  must  be  held  to  be 
the  fraud  is  neither  a  part  of  the  con-  founded  either  in  tort  or  on  contract, 
tract  nor  essential  to  a  recovery  upon  It  cannot  be  considered  as  having  a 
it.  If  a  warranty  be  proved,  it  binds  double  aspect  or  character,  or  being 
the  defendant  by  its  own  force,  with-  either  the  one  or  the  other,  as  the  ex- 
out  proof  of  the  scienter,  if  the  warranty  igencies  of  the  case  may  from  time  to 
is  broken.  Every  such  warranty  in-  time  happen  to  require.  To  allow  it 
eludes  a  representation;  if  known  to  be  such  a  double  character  would  be  con- 
false  by  the  party  making  it,  the  de-  trary  to  the  whole  theory  of  the  com- 
ceit  is  established,  and  the  plaintiff's  mon  law,  and  would  make  it  a  per- 
right  of  recovery,  upon  both  grounds,  feet  anomaly  in  legal  pioceedings." 
is  made  out.  But  a  representation,  Mahurin  v.  Harding,  28  N.  H.  132. 
known  to  be  false  by  the  party  making  "  The  complaint  in  this  case  appears 
it,  may  be  insufficient  to  constitute  an  to  have  followed  a  precedent  in  I 
express  warranty,  and  yet  be  sufficient  Abbott's  Forms  384.  It  sets  out  by  aver- 
to  entitle  the  plaintiff  to  recover  for  the  ring  a  simple  warranty,  and  a  fraudu- 
deceit.  A  representation,  if  intended  lent  representation  to  the  same  effect, 
as  a  warranty,  and  so  understood  and  Such  a  representation,  without  fraud, 
acted  upon  by  the  parties  in  making  operates  as  a  warranty.  Austin  v. 
the  trade,  may  constitute  an  express  Nickerson,  21  Wis.  542.  And  so  the 
warranty,  and  render  the  defendant  complaint  commences  with  a  duplicity, 
liable  upon  the  contract  of  warranty,  expressly  recommended  by  the  author, 
and  yet  be  insufficient  to  make  him  For  that  ingenious  pleader  states  that 
liable  for  deceit.  So  that  the  plaintiff  the  fraudulent  representation  is  not 
in  this  form  of  action  may  recover,  by  necessary  to  the  action  on  the  war- 
proof  of  a  representation  known  to  be  ranty,  but  suggests  that  it  is  well  to 
false  by  the  party  making  it,  on  the  insert  it,  as  the  evidence  on  trial  may 
ground  of  deceit,  even  though  the  rep-  fail  to  prove  a  warranty,  yet  may  dis- 
reseniation  which  constitutes  the  deceit  close  a  fraudulent  representation,  upon 
is  not  sufficient  to  constitute  a  war-  which  a  recovery  might  be  had  for  the 
ranty;  or  he  may  recover  by  proof  of  deceit,  under  his  double  form  of  com- 
an  express  warranty  and  breach  of  it,  plaint;  pleading,  in  other  words,  an 
though  the  representation  or  promise  action  ex  contractu  on  a  warranty,  with 
which  constitutes  the  false  warranty  a  contingent  action  ex  delicto  on  a 
does  not  constitute  deceit,  because  not  fraudulent  representation,  in  f^remio, 
known  to  be  false  by  the  party  making  But  we  apprehend  that  this  duplicity  is 
it.  Therefore,  if  deceit  be  proved,  the  suljsequently  cjured  in  the  precedent,  as 
plaintiff  is  entitled  lo  recover  for  the  it  certainly  is  in  the  complaint,  by 
fraud;  or  if  he  fail  in  this,  but  prove  averment  of  the  defendant's  scienter  in 
an  express  warranty,  he  must  rely  the  warranty,  which  reconciles  the  war 
upon  the  warranty  as  a  ground  of  re-  ranty  with  the  fraudulent  representa- 
covery."  Pinney  v.  Andrus,  41  Vt.  tion,  and  makes  both  sound  ex  delicto 
640.  for  the  deceit.  The  precedent  avers  a 
Where  a  plaintiff  adopts  the  ancient  simple  scienter^  but  the  complaint  here 
form  of  declaring  ii^oti^Lwarrantizando  improves  upon  that,  and  avers  a  false 
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i(%«k^  did  Acfion  ib  in  tontiiMt  upoH  t^  Nvarrartty,  a  «cleAter  need 
not  be  alleged  by  the  fflafntiff,*  tlte  rule  Isfdifng  tihat  whe^  theve 

m 

andJFraudulentcoDcealmen'tin  the  war-  dition  of  'the  animaTs  "whtti  lie  soM 

raaty.    This  is    beyond  question    an  tliem.     Where  such  a  declaration  "was 

action  rx  delicto  on  a  fracdtilent  war-  also  apecially  demurred  to  because  ft 

ranty  and  misrepresentation."     Pierce  failed  to  allege  tliat  fhe  diseased  cdn- 


».  Carey,  37  Wis.  136. 

1.  Littauer  v,  Goldman,  7s  K.  V. 
506;  Erie  City  Iron  Works  v.  Barber, 
102  Pa.  St.  156. 

BeaMm  for  Bale.  —  Where  knowledge 


diiion  of  the  animals  was  known  to  the 
defendant  "  at  the  time  of  said  alleged 
sale  and  warranty,  and  that  the  same 
was  undisclosed  by  him,"  and,  upon 
the  judge's  thereupon  announcing  ihat 


is  proved  by  dtrect  evidence   the  re-  he  deemed  t'he  declaration  insofficient, 

^ponsibility  rests  upon   the  ground  of  t'he  plaintiff  filed  an  amendment,  atleg- 

fraud,    but   where  the    probability   of  ing  that  the  de'fendant.  at  t^e  time  of 

knowledge  is  so  strong  that  courts  will  tlie     sale,   "knew  or  ought    to  have 

presume   its  existence    without    proof  known,"  of  the  defects  in  the  animals, 

the  vendor  is  held  responsible  upon  an  and  the  demurrer  wais  then  overruled, 

iinplied  warranty;  and  the  difference  it  was  held  ihaft  this  latter  rufing  was 

between   the  two  cases  is  that  in  the  right;  for  whether  the  amendment  did 

one  the  scienter  is  actually  proved,  in  or   did   not  accomplish   the  result  in- 

the  other  it  is.presumed.    A  sdenter  is  tended,  the  declaration  ^as  good  with- 

therefore  essential  to  establish  an  !m-  out  it.    Snowden    v.  Waterman,  100 


plied  warranty.     Littauer  y,  Goldman, 
72  N.  Y.  506,  citing  Hoe  v.  Sanborn,  21 

N.  Y.  552. 

Exoei^on  to  Enle.  —  Implied  war  ran- 
lies  are  of  two  kinds,  —  one  untinctured 
by  actual  fraud  or  deceit,  as  the  war- 
ranty of  title;  and  the  other  where 
fraud    and    deceit  are    of   their   very 


essence,  as  in  cases  where  the  seller  of    (Ky.)  35. 


Ga.  588. 

2.  Alabama,  —  Wren  v.  Wardlaw, 
Minor  (Ala.)  363. 

Connecticut,  —  Bartholomet?  v.  Bush- 
nell,  20  Conn.  274. 

Kentucky,  —  Gregg  v.  Woods,  3  ICy. 
L  l^ep,  526;  Tipton  v,  Trrplett,  l  Met. 
(Ky.)  570;    Bacon   v,  "Brown,  3  Bibb 


any  article  knowing  of  its  unsoundness 
uses  any  disguise  or  artifice  to  conceal 
it.  In  actions  on  the  case  upon  implied 
warranties,  where  the  knowledge  of 
the  defendant  is  not  an  essential  in- 
gredient of  the  plaintiff's  right  of  ac- 
tion, it  need  not  be  alleged  or  proved. 
Osgood  -v,  Lewis,  2  Bar.  &  G.  (Md.) 

495 
Implied  Warranty  under  Georgia  Code. 


Maine,  — 'Hillman  v,  Wilcox,  30  Me. 
172. 

Marvland.  — Osgood  f.  'Lewis,  2 
Har.  &  G.  (Md.)  405. 

Mississippi.  —  McLeod  v,  Tutt,  1 
flow.  fMiss.)  288;  Williams  v.  Harris, 
2  How.  (Miss.)  627. 

N'civ  York.  —  Brown  v,  Tuifle,  66 
Barb.  (N.  Y.)  t6g. 

Ohio.  —  Gartner  v.  Corwine,  57  Ohio 


—  Where  a  declaration  alleged  that  the  St.  246. 

plaintiffs  purchased  and  paid  for  cer-  Vermont.  —  Goodenough  v.  Snow,  27 

tain  live   stock   which    the   defendant  Vt.  7^0. 

sold  "  under  a  general   warranty  im-  United  States,  —  Shippen  v.  BoWen, 

plied  by  law  as  to  soundness,  health-  122  U.  S.  575;  Schuchardt  v.  Aliens,  i 

fulness,   etc.,"    and   that  the  animals  Wall.  (U.  S.)  359. 

were,  at  the  time  of  the  sale,  infected  Enghmd,  — Chandelorr.'Lopus.Cro. 

with  a  named  disease    rendering  them  'Jac.  4. 

"  wholly  and  utterly  worthless,"  such  Exception  to   Bale.  —  Assumpsit  lies 

declaration  in    effect  -afleged    that  the  upon  a  limited  warranty  of  soundness 

animals  were  sold   under  an  implied  of  a   horse  so  far  as   the   warrantor 


warranty  that  they  were  merchantable 
and    reasonably  suited   to  the  use  in- 
tended,   and    therefore,   as  against   a 
.general     demurrer,     set    forth    good 
'grounds 'for  a  recovery  of  the  purchase 


knows,   the  declaration    averring  un- 
soundness of  the  horse  and  the  scienter 
of  the  defendant.     Parlin  v,  Bundy, '18 
Vt.  ^82. 
A  Form  of  Declaration  in  assumpsit  dn 


money,  though  it  was  not  alleged  that    a   warranty   is   set  out  in  Webstdr  v. 
the  seller  knew  of  the  diseased  con-     Hodgkins,  25'N.  N.  fS8. 
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is  a  warranty  the  scienter  is  irafBaterial.^ 

^.  Aycrment  or  Fraud  anp  D«:ceit  —  Ama^itft  «i  inunaa^^ 
—  Where  the  plaintiff  declares  only  in  assumpsit  on  a  warranty^ 
express  or  impUed,  he  canoot  show  fraud  and  deceit.'  A  w<ir- 
ranty  rnnst  be  shown,  and  proof  of  fraud  in  the  sale  wiU  not  sup- 
port the  action.^  In  eases  of  express  warranty  avem^nts  of 
fraud  and  deceit  are  immateriaK^ 

1.  HiUman  v.  Wilcox,  30  Me.  173.        107;  Carley  v.  Wilkins,  6.  Barb.  (H.  Y.> 

2.  Dean    v.    Mason,    4    Cono.   428;     557. 

House  V.  Fort,  4  Blackf.  (Ind.)  295;        **  Leav?ng  out  the    word    ^fraudu- 
MUell  ar.  Sina,  319  Miss.  331;  West  v.     leatly '   lo  the   ftiat    aefttence    quoted 


Emery,  17  Vt.  583.  from  the  complaint,  there  would  be  n« 
"There  i&  oo  case  which  permits  a  room  for  discussion  o(  this  c^uestioA; 
plaiDtiff  to  establish  deceit  and  fraud  for  thea  the  case  would  stand  precisely 
when   he  declares  only  in  assumpsit  as  a  simple  one  for  recovery  upon « 
on  a  warranty  express  or   implied."  contract.    In  our  judgment  the  use  of 
EvertsoQ  v.   Miles,  6  Johns.  (N.  Y.)  that  word  in  that  connection,  followed 
138.  as  it  is  by  other  allegations  which  look 
Fraud  Ii  Hot  in  Lwm  in  an  action  for  solely  to  a  complaint  fpr  breach  of  war- 
breach  off  warranty.     Wallace  t/.  Wren,  ranty,  does  not  turn  the  complaint  into 
33  III.  146.  one  for  fraud.    The  gravamen  of  the 
In  an  Aaannpiit  on  a  Varranty  nroof  action  was  breach  oi  contract,  and,  in 
el  fraud  by  the  vendor  is  not  ad  mis-  such  a  case,  the  allegation  of  fraud  in 
sible.     Wiggins   v.   Long,  9  Humph,  the  complaint,,  inducing  the  entering 
(Tenn.)  140^  Into  of  the  contract  on  the  part  of  the 
S.  Dean    v.    Mason,    4  Conn.  428;  plaintiff,  does  not  affect  the  nature  oi 
Bartholomew  v,   Bushnell,  20  Conn,  the  action,  or  the  remedy  therein.     The 
274;    Shepherd  v.   Worthing,    i    Aik.  word  *  fraudulently '  in  this  instance 
(Vi.)  188.  was  wholly  irrelevant,  and  the  allega- 
IXsaAinff     and     Froot  —  Where    the  tlon  of  fraud  was  not  an  Issuable  one. 
plaintiff  declares  upon  an  express  war-  and  could  not  have  been  tried,  if  the 
ranty  in  writing  proof  of  representa-  plaiatiff  had   desired   it  to  be,  under 
tions  as  to  particulars  not  embodied  in  these  allegations."     Bosworih  v,  Hig- 
the  contract  and  a  breach  thereof  will  gins,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp. 
not  sttppori  a  recovery  as  upon  a  war-  21 1»  0/2;^  Graves  v.  Waite,  59  N.  Y. 
ranty,     Mizell  v.  Sims,  39  Miss.  331,  156;    Tuers  v,  Tuers,  100  N.   Y.    196; 

4.  AYennent  of  Fraud  and  Deceit  lama-  Brackett  v.  Griswold,  112  N.  Y.  454. 
tetiaL  —  Osgood  v.  Lewis,  2  Har.  Si  G.        Where  the  plaintiff  alleges  a  breach 

(Md.)    495;      Bosworth    v,    Higgins,  of  warranty  and  also  fraudulent  rep- 

(Supm.  Ct.  Gen,  T.)  7  N.  Y,  Supp.  2to.  reseniations  in   the  sale    of  personal 

**  In  this  action  the  allegations  very  property,  the  plaintiff  may  recover  on 

often  introduced,  that  the  defendant  the   warranty,   though    the    fraud    be 

intended  to  defraud,  that  he  knew  his  not  proven.    Johnson  v.  WaUower,  15 

warrantv  to  be  false,  and  that  he  there-  Minn.  472. 

by  deceived  and  defrauded  the  plain-        In  Wilson  v.  Fuller,  58  Minn.    149, 

tiff,  are  immaterial,  and  need  not  be  the  court  said:  "The  complaint  alleges 

proved.     The  defendant  is  bound  to  a  fraudulent  warranty  of  title.     [The 

answer  for  his  false  warranty,  whether  plaintiffj  has  proved  the  warranty  and 

he  knew  it  to  be  false  or  not;  whether  its  breach,  but  failed  to  prove  the  fraud 

he  intended  a  fraud,  or  acted  with  en^  or  deceit.     But,  if  all  the  allegations  of 

tire  good  faith,  and  fully  believed  it  to  the  complaint  as  to  fraud  and  deceit 

be  true."     Mahurin  v.  Harding,  28  K.  were  stricken  out,  the  pleadlnfi[  would 

H.  131,  rtVtiff  Denison  v.  Ralphson,  1  still  be  siifficient  to  entitle  plaintiff  to 

Vent.  ^66;  Northcote  v,   Maynard.   3  recover  upon   the  warranty;   and  we 

Keb.    807;     Anonymous,    Lofft     146;  are  of  the  opinion  that  the  fact  that 

Gresham  v.  Postan,  2  C.  &  P.  540,  la  plaintiff    charged    that    the   warranty 

£.  C.   L.   250;  Bayard  v.  Malcolm,  i  or  representation  was  fraudulent,  bu| 

Johns.  (N.  Y.)  453. 2  Johns.  (N.  Y.)  550;  failed  to  prove  that  fact,  will  not  pre- 

Case  V.  Boughton,  11  Wend.  (N.  Y.)  vent   him    from    recovering    for    tho 

98  Volume  XIX. 


Warrantiaf  and  SALES,  Falie  B^prasentatloBt. 

Ie  Com  for  a  False  Warranty,  the  warranty  is  the  material  averment, 
and  it  is  sufficient  to  prove  a  breach  of  warranty  to  establish  the 
deceit.  • 

Aetion  Kot  Founded  on  Warranty.  —  Where  the  plaintiff  does  not  sue 
for  breach  of  contract,  but  grounds  his  action  on  deceit  and  fraud 
in  the  sale,  the  fraud  must  be  averred  and  charged  as  a  substan- 
tive allegation.*  The  representation  made  must  be  set  out  in 
the  declaration,^  but  though  it  ought  to  be  charged  that  the  rep- 
resentation was  falsely  and  fraudulently  made,*  it  is  not  necessary 
to  use  the  words  **  fraud  *'  or  **  fraudulent,'*  if  equivalent  words 
are  used;*  and  the  declaration  in  this  respect  is  sometimes  aided 

breach  of  the  warranty.     We  are  aware        Declaration  Bad  on  Demurrer  —  Illue- 

that  the  contrary   is  held  in   Ross  v,  tratlon.  —  In  Hill  f.  Balls,  2   H.   &  N. 

Mather,  51  N.  Y.  108,  but  it  was  held  299,  27  L.  J.  Exch.  45.  3  Jur.  N.  S.  592, 

as  long  ago  as  Williamson  v.  Allison,  5  W.   R.   740,   the  declaration  in  case 

2  East  446,  that  in  an  action  on  the  averring  substantially  that  defendant 

case  in  tort  for  a  breach  of  warranty  of  had  sold  plaintiff  a  horse  infected  with 

goods  the  scienter  need  not  be  charged,  the  glanders,  knowing  the  horse  to  be 

nor,    if  charged,    need   it   be   proved,  afflicted  with  such  disease,  to  the  plain- 

This  seems  to  us  the  better  rule,  and  tiff's  damage,  was  held  bad  on  demur- 

the  one  more  in  accordance  with  the  rer,  there  being  no  allegation  that  there 

provision  of  the  code  that,  if  there  be  was  any  false  representation  or  fraud 

an  answer,  the  court  may  grant  the  or  warranty. 

plaintiff  any  relief  consistent  with  the  Pleading  and  Proof.  —  Where  the 
case  made  by  the  complaint  and  em-  action  is  founded  upon  fraud  and  de- 
braced  within  the  issue."  ceit  and  not  upon  a  warranty,  proof  of 

1.  Johnson  v.  McDaniel,  15  Ark.  109;  a  warranty  and  breach  without  proof 
Huston  z'.  Plato,  3  Colo.  402;  Massie  z^.  of  a  scienter  will  not  support  an 
Crawford.  3  T.  B.  Mon.  (Ky.)  218;  action.  Stanley  v.  Norris,  4  Blackf. 
Hillman  v.  Wilcox,  30  Me.  172;  Carter  (Ind.)  353. 

V.   Glass,   44   Mich.    J  54;    Holman    v.  8.  Brown  r.  Tuttle,  66  Barb.  (N.  Y.) 

Dord,  12  Barb.  (N.  Y.)  336;  Beeman  v,  169. 

Buck,  3  Vt.  53.  4.  Crooker  v.  Willard,  28  N.  H.  134, 

A  Deelaration  in  Case  for  Breach  of  War-  note;    Brown  v.  Tuttle,  66  Barb.  (N. 

ranty  need  not   allege  that  defendant  Y.)  169;    Bayard  v,  Malcolm,  i  Johns. 

••  falsely  and  fraudulently  warranted,"  (N.  "Y.)  453. 

etc.,   and   "falsely   and    fraudulently  Eeaeon    for  Bule.  —  "To  admit   the 

deceived"  plaintiff,   if  the  false  war-  proof    of    it    without    such   averment 

ranty,  the  fraudulent  sale,  and  decep-  would  be  going  wide  of  the  issue  and 

tion  are  substantially  laid.     Hopkins  taking    the    party    by    surprise.      To 

V.  O'Neil,  46  Mich.  403.  justify  the  proof  offered   it   ought  to 

It  is  enough  to  aver  and  to  prove  that  have  been  charged  that  the  defendant 

the  warranty   was  false  and   that  the  falsely  and    fraudulently   represented 

purchaser  was  deceived  by  it.     Holman  the  horse  to  be  gentle,  etc.,  and  that  he 

V.  Dord,  12  Barb.  (N.  Y.)  336.  knew  him  to  be  vicious,  etc."    Evertson 

In  an  answer  setting  up  a  counter-  v.  Miles,  6  Johns.  (N.  Y.)  138. 

claim  for  breach  of  a  fraudulent  war-  6.  It  is  not  necessary,  ordinarily,  to 

ranty,    defendant     may     recover    for  use  the  words  "  fraud  "  or  "  fraudu- 

breach  of  warranty  though  he  fail  to  lent,"  in  a  pleading;  it  is  enough  if 

prove  its  fraudulent  character.     Brown  equivalent     words     are    used,    words 

V.  Tuttle,  66  Barb.  (N.  Y.)  169.  which  clearly  impute  fraud.     Bui,  as 

2.  Dean  v.  Mason,  4  Conn.  428;  in  actions  for  fraudulent  representa- 
Bartholomew  v.  Bushnell.  20  Conn,  tions  there  are  cases  in  which  proving 
274;  Bacon  v.  Brown,  3  Bibb  (Ky.)  35;  the  representations  does  not  establish 
Evertson  v.  Miles,  6  Johns.  (N.  Y.)i38:  fraud,  it  becomes  necessary  to  charge 
Bayard  r.  Malcolm,  i  Johns.  (N.  Y.)  distinctly  that  the  representations  were 
453;  Hill  7'.  Balls,  2  H.  &  N.  299,  27  L.  J.  fraudulent  as  well  as  false.  Brown  v, 
Exch.  45,  3  Jur.  N.  S.  592,  5  W.  R.  740.  Tuttle,  66  Barb.  (N.  Y.)  169. 
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by  verdict.*  The  acts,  sayings,  and  representations  of  third  per- 
sons cannot  be  shown  unless  the  plaintiff  avers  a  conspiracy  and 
enumerates  the  false  statements.*  In  an  action  on  the  case  for 
deceit,  although  there  is  a  general  written  warranty  of  soundness, 
it  is  competent  to  prove  false  and  fraudulent  representations  in 
reference  to  the  quality  of  the  thing  in  other  respects  than  those 
covered  by  the  warranty.' 
c.  Whether  Action  Is  in  Contract  or  Tort.  —  The  fact 

that  the  declaration  sets  out  a  warranty  and  avers  a  breach  does 
not  make  the  declaration  one  in  assumpsit  when  the  essentials  of 
a  declaration  in  case  appear,*  for  the  declaration  may  be  in  deceit 
and  the  warranty  be  averred  by  way  of  inducement  merely,  or 
alleged  as  one  of  the  means  by  which  the  fraud  was  made  effec- 
tive.* In  an  action  on  the  case  for  fraud  it  is  no  objection  to  the 
declaration  that  it  shows  that  the  plaintiff  might  also  have  sued 
upon  the  contract.*  On  the  other  hand,  a  mere  averment  that 
the  warranty  was  fraudulent  or  deceitful  does  not  necessarily  ren- 
der the  action  one  in  tort.'' 

1.  Aider  by  Yardiet. — "  The  declara^  ceived  and  defrauded  the  plaintiff,  in 
tion  regularly  ought  to  proceed  to  case  for  deceit,  and  not  assumpsit  on  a 
charge  that  the  defendants  knew  of  the  warranty.  Mahurin  v.  Harding,  28  N. 
matter  by  which  they  deceived  and  that  H.  128. 

they  did  it  falsely  and  fraudulently.  A  count  alleging  that  "  defendant  by 

An  allegation  of  a  scienter  might  after  fraudulently  warranting  his  horse  to  be 

verdict  supply  the  omission  of  '  falsely  sound,  knowing  him  to  be  unsound, 

and  fraudulently,' or 'falsely  and  fraud-  defrauded    the    plaintiff,"    etc.,    is  a 

ulently  *  import  that  they  knew  it;  but  count  in   tcrt  for  deceit.     Crooker  v, 

one  or  the  other  is    indispensable."  Willard,  28  N.  H.  134,  note. 

Bayard  v.  Malcolm,  i  Johns.  (N.  Y.)  "It  is  true  that   the  deed  with   its 

453.  warranties  is  set  out  in  the  declaration 

On  appeal  it  was  held  that  the  omis-  as  matter  of  inducement,  and  that  it 

sion  of  an  allegation  that  the  repre-  is  further  stated  that   the   defendants 

sentation  was    made  falsely,  fraud u-  fraudulently  sold  and   warranted  that 

lenUy,  or  knowingly,  was  after  verdict  the  property  conveyed  vas  not  subject 

cured  by  the  concluding  part  of  the  to  any  liens,  claims,  and  incumbrances; 

declaration  wherein  it  was  alleged  that  but  this  is  the  usual  allegation  in  suits 

"  by  reason  of  the  said  affirmation  the  for  deceit."     Peel  v.    Bryson,   72  Ga. 

plaintiff  was  falsely  and  fraudulently  335. 

deceived,"  etc.     Bayard  v.  Malcolm,  2  In  McLeod  v.  Tutt,  i  How.  (Miss.) 

Johns.  (N.  Y.)  550.  28B,  the  action  was  held  to  be  in  tort 

2.  Jackson  V.  Collins,  39  Mich.  557.  and  not  in  assumpsit. 

8.  Cozzins  v,  Whitaker,  3  Stew.  &  P.  6.  Erie  City  Iron  Works  v.  Barber, 

(Ala.)  322.     Compare  Mizell  v,  Sims,  39  118  Pa.  St.  18. 

Miss.  33T.  6.  Ives  v.  Carter,  24  Conn.  403. 

4,  Peel  ».  Bryson,  72  Ga,  331;  Carter  7.  Bosworth    v.  Higgins,  (Supm.  Ct. 

V.   Glass,  44    Mich.    154;    McLeod   v.  Gen.  T.)  7  N.  Y.  Supp.  210;  Howe  v. 

Tutt.  I  How.  (Miss.)  288.  Cooke,  21  Wend.  (N.  Y.)  29. 

Bedaratloiis  in  Caaa  for  Deceit  —  niuB-  Declarations  on  Contract  —  lUnitrationi. 
tratloni.  —  A  declaration  that  the  de-  — Where  deceit  is  laid  as  inducement 
fendants,  to  induce  the  plaintiff  to  to  the  promise,  the  breach  of  which 
exchange  horses,  falsely  and  fraudu-  was  complained  of,  the  count  is  in  con- 
lently  affirmed  their  horse  to  be  sound,  tract  and  not  in  tort.  Markley  v. 
when  he  was  in  fact  unsound,  as  they  Withers,  4  T.  B.  Mon.  (Ky.)  14. 
well  knew,  whereby  the  plaintiff,  giving  Where  there  is  no  allegation  of  de- 
credit  to  their  affirmation,  was  induced  ceit  in  making  the  sale,  the  complaint 
to  exchange,  and  so  the  defendants  de-  must  be  judged  upon  its  sufficiency  in 
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d.  AVflRMENT  OJ  SaI-R  and.  WAHRANTV  —  (^>  In  Gmeral—. 
Q^Av^  or  9sMiaji  Awvi^piiin  —  Ii^  2^s3umpsit  upon  ^  Warranty  the 
pl<Matiff  tuust  cauat  speci?(Jily  «n  tUe  g.oatraqt  z^nd  (;ani:iot  regoy^y 
uadep  ^  general  ittdebit(^tus.  coMnt.^ 

8^Utv€|  Onx  Wwr^^tji.  —  The  promise  Qr  warranty  should  be  set. 
out  I,'  hut  it  will  be  sufficient  to  plead  it  «K:cQrdifig  to  its  legal 

2.  Arkaouaw^  ^nsk  v.  Stuast,  ki 
Afl^.  ^|. 

Indiana,  —  Ljncoiltx  y.  ^agsd^Ie,  7 
Ind.    App.   354;    MilhoIIin    v.    Sharp, 

13  Ind.  App,  697;  ZinaiD«rnan  v. 
^(uccker,  ij  I(id.  App*  S49>  wKerei^ 
ceriaia  avertneots  were  h^ld  su^ciept 
to  show  breach  of  an  implied  warranty. 

Kentucky,  —  Crawford  v,  Duncan,  6 
Ky.  U  l^epu  749;  McCrackfix  v,  Swaru 
8  ky.  L.  Rep.  53a. 

MassachvsetU.  —  Bodurtha  «.  Phelon, 
2  Allen  (Mass.)  347. 

Michigim.  —  Ssiith  h  HokAd,  43 
Mich.  465. 

Minnesota . — Zimmerman  r.  Morrow, 
28  Minn.  367. 

Missouri.  —  Toiler  v,  Pauly,  67  Mo, 

App.  63i2- 

New  Hamfskire.  —  Crcoker  v,  Wil- 

lard,  28  N.    H.   I34«  note;  Msvhurin  v, 

Harding.  28  N.  H.  128. 

Nevi  York,  —  Perry  »,  Aaroc;,  i 
Johtis.  (N.  Y.)  I2g;  Brown  v,  Tuttle,  66 
Barb.  (N,  Y.)  169;  Fanning  Vn  Interna- 
tional Seed  Co.,  So  Hup  (N.  YO  146. 

Vermont  —  Wigntman    v,    Carlisle 

14  Vt.  296. 
Wisconsin,  —  Bergeler  i^,  Michael,  84 

Wis.  627, 

England,  —  Button  v,  Corder,  1 
Taunt.  405^  2  E.  C.  L.  405^  1  Moo.  109. 

The  sale,  the  warranty,  its  breach, 
and  damage  ^re  the  material  aver- 
ments in  tUe  complaint.  Milhollin  v. 
Sharp,  13  Ind.  App,  697. 

A^niieiit  of  Varraiity  —  flnftolency.  — 
An  allegation  *'  that  the  defendant 
represented  to  these  plaintiffs  that  the 
said  mules  were  all  right,  •  ♦  ♦ 
that  they  relied  upon  the  said  state- 
ments made  as  aforesaid,  and  were  in- 
duced thereby  to  piake  said  purcliase,'* 
is  a  sufl^cient  averment  of  a  warranty 
of  soundness.  McCllntock  v,  Emick» 
87  Ky.  160. 

In  pleading  as  a  warranty  a  state- 
n^ent  on  the  part  of  the  seller,  it  should 


alleging  a  contract  of  warranty.     Zim- 
ipermaa  ?.  MorroW',  ^  Minn.  3^7. 

A  covmt  aUcging  ;^at  in  considera- 
tion that  plaintiff  would  buy  of  defend- 
ant a  horse,  de^ndant  waprai^tocl  or 
piQCRtsed  that  bf  was  soun<i.  arid  all«s- 
i^  a  bi^each  of  contrs^ct  in  that  the 
horse  was  not  sound,  is  a  declaration  in 
assumpsit.  Crooker  v.  WiUard,  ad  N. 
H.  134.  note. 

la  BoswQrth  v,  Higglos,  (Suppa.  Ct. 
Gen.  T.)  7  N.  Y.  Supp.  210,  the  action 
was  held  to  be  one  for  breach  of  con- 
tract aad  not  in  tort. 

1.  Russell  V.  Gillmore,  54  111.  147; 
Markley  v.  Withers,  4  T.  B.  Mon.  (Ky.) 
\^\  Hunt  V,  Sackett,  3t  Mich.  18. 

The  declaration  in  an  action  for 
breach  of  the  implied  warranty  of  title 
in  a  contract  for  the  exchange  of  pcop-> 
erty  n^ust  count  on  the  contract  itself, 
as  this  alone  creates  the  ol^^ligation. 
No  recovery  can  be  had  nnder  the 
common  counts.  Hunt  v.  Sackett,  31 
Mich.  18. 

A  buyer  cannot  recover  (or  defects  in 
an  article  purchased  upon  the  strength 
of  a  subsequent  agreement,  where  his 
con^plaini  does  not  show  that  the  action 
was  on  such  agreement.  The  plead- 
ings should  be  drawn  with  such  exact- 
ness that  a  definite  theory  of  the  action 
may  be  clearly  manifested-  F.  C. 
Austin  Mfg.  Co.  V,  Clendenning,  2{ 
Ind.  App.  45c>. 

Bejecting  Sorplosage.  —  A  declaration 
in  assumpsit  upon  a  warranty  alleging 
a  breach  but  concluding  in  the  common 
form  cfacountin  indebitatus  assumpsit 
for  money  had  and  received  was  helJ 
sufficient  on  motion  in  arrest  by  reject- 
ing sucb  conclusion  ^s  surplusage. 
Parlin  V.  Bundy»  18  Vt.  582. 

Whe9  Honey  Gcianti  (le. --In  an 
action  by  one  of  the  parties  to  an  ex- 
change of  promissory  notes,  against  the 
others,  on  his  warranty  of  the  solvency 
of  the  maker,  the  count  must  be  special 
unless  it  appears  that  the  money  has 
been  obtained  on  the  note  received  by 
the  defendant,  in  which  case  the  gen- 
eral money  counts  may  be  used. 
Markley  v.  Withers.  4  T.  p.  Mon. 
(Ky.)  14. 


be  niade  to  a(>pear  as  an  undertaking 
which  entered  into  and  became  part  of 
the  contract  of  sale.  Lincoln  v.  Rags- 
dale,  7  Ind.  App.  35:4. 

In  Button  V,  Corder,  7  Taunt.  405,  2 
E.  C,  L.  40S,  I  Moo.  109,  the  plainti^ 
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effect,  omitting  immaterial   details  which   do   not   qualify   the 

obligation  alleged  to  have  been  broken.*  More  particularity  is 
necessary  in  declaring  upon  a  special,  conditional,  or  partial  war- 
ranty than  upon  a  general  and  absolute  warranty.* 

"  Warranted  "  or  "  Bepresented."  —  The  use  of  the  word  "warranted  " 
is  not  essential  to  the  averment  of  a  warranty,  and  sometimes  the 
word  "represented  "  will  be  sufficient.' 

declared  on  a  warranty  by  the  defend-  for  damages  for  breach  of  warranty  on 

ant  that  certain  seed  was  good  white  a  pair  of  horses  purchased  of  defendant 

round  turnip  seed  which  he,  the  de-  and  claims  damages  of  two  hundred 

fendant,  could  warrant.     After  verdict  dollars." 

for  plaintiff  the  defendant  moved  in        1.  The  Details  of  the  Contraet  of  sale 

arrest  of  judgment  upon  the   ground  or  exchange  need  not  be  alleged.     It  is 

that  this  was  not  ecfuivalent  to  an  alle-  not  necessary  to  bet  forth  more  than 

gation  that  the  defendant  did  warrant  the  fact  of  sale  and  the  making  of  the 

or  would  warrant,   but  the  court  held  warranty.     Webster    v.   Hodgkins,  25 

the  declaration  sufficient  and  refused  to  N.  H.  128. 

grant  a  rule.  "  It  is  a  general  rule,  that  the  con- 

An    averment    of    a    representation  tract  must  be  stated  correctly,  and  if 

made  as  to  quality,  and  of  a  purchase  the  evidence  differ  from  the  statement 

made  in  reliance  upon  such  represen-  the 'action  fails  because  of  the  variance, 

tation,  is  sufficient  to  show  a  warranty.  But  this  general  rule  must  be  received 

Miamisburg  Twine,  etc.,  Co.  v.  Wohl-  with  some  qualifications.      Omissions 

buter,  71  Minn.  484.  of  immaterial  portions  of  the  contract, 

Complaints  Held  Inrafflcient  to  Show  a  not  in  any  way  affecting  its  substance. 
Warranty.  —  A  complaint  upon  an  are  of  no  importance;  although  the 
alleged  warranty  upon  the  sale  of  a  omission  of  any  part  which  materially 
horse  set  forth  '*  that  at  the  time  of  qualifies  and  alters  the  legal  nature  of 
such  purchase,  and  before  the  same  the  promise  which  is  alleged  to  have 
was  made,  one  of  the  said  horses  was  been  broken  will  be  fatal."  Howard 
affected  with  what  defendant  said  was  v.  Chiles,  8  B.  Mon.  (Ky.)  378,  wherein 
a  cold,  which  caused  said  horse  to  dis-  it  was  held  that  in  cases  of  warranty 
charge  at  the  nose;  that  before  this  of  property  sold  by  parol  under  a  pen- 
plaintiff  bought  said  horses,  the  defend-  alty,  it  is  not  necessary  to  set  out  the 
ant  told  him,  the  plaintiff,  that  nothing  latter  part  of  the  contract  as  it  is  not  en- 
ailed  said  horse  but  a  cold,  and  that  it  forceable.  and  it  is  sufficient  to  plead  a 
was  only  such  cold  that  caused  the  said  contract  according  to  its  legal  effect, 
horse  to  discharge  from  the  nose  as  The  Character  and  Extent  of  the  war- 
aforesaid;  "  and  set  forth  nothing  else  ranty  must  be  averred.  Shirk  v. 
as  to  time  and  circumstances,  or  as  to  Mitchell,  137  Ind.  189. 
the  purposes  for  which  the  affirmations  8.  Leeper  v.  Shawman,  12  Ind.  463. 
were  made.  It  was  held  that  the  com-  8,  An  averment  of  a  deceitful  affirma- 
plaint  did  not  set  forth  a  contract  of  tion  that  a  horse  was  fit  for  a  trotter,  is  a 
warranty.  Zimmerman  v.  Morrow,  28  sufficient  averment  of  a  warranty,  and 
Minn.  367.  it  is  unnecessary  to  use  the  word  *'war- 

An    averment    that  defendant  sold  ranty."     Danforth  v.  Crookshanks,  68 

potatoes  to  plaintiff,  "representing  that  Mo.  App.  311. 

they  were  a  new  variety,  enormous  An  allegation  that  the  vendors  "  rep- 
bearers,"  etc.,  isnotan  allegation  that  resented  and  warranted  the  sheller  to 
the  potatoes  were  warranted  to  be  a  be  as  good  as  new,"  etc.,  is  sufficient 
new  variety,  etc.  Fanning  v.  Inter-  as  against  a  demurrer  to  show  a  war- 
national  Seed  Co.,  89  Hun  fN.  Y.)  146.  ranty.     Unland  v.  Carton,  48  Neb.  202. 

A  declaration  in  a  justice  s  court  for        An  averment  that  defendant  repre- 

breach    of    warranty   must  show   the  sented   a   certain   horse   to   be  fit   for 

nature  of  the  warranty  and  state  the  breeding  purposes,  and  that  plaintiff  be- 

breach.     Smith   v.    Hobart,   43    Mich,  lie  ving  and  relying  on  such  represenia- 

465,  holding  that  the  following  declara-  tions  purchased  said  horse,  sufficiently 

tion  stated  no  cause  of  action:    "The  alleges  an  express  warranty   notwith- 

plaintiff  declares  in  assumpsit  specially  standing  the  use  of  the  word  "  repre- 
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Wamuity  in  Writing.  —  It  is  not  necessaty  to  allege  that  the  war- 
ranty  is  in  writing  although  such  is  the  fact.* 

Implied  Warranty.  —  Nor  is  it  necessary  to  aver  whether  the  war- 
ranty  is  express  or  implied ;  under  a  general  averment  that  the 
defendant  warranted  the  article  either  an  express  or  an  implied 
warranty  may  be  shown.*  The  averment  of  facts  from  which 
an  implied  warranty  necessarily  arises  may  be  sufficient  without 
a  direct  averment  of  a  warranty.' 

In  CaM  for  Deoeit  it  is  not  necessary  to  make  any  allegation  in 
relation  to  the  consideration  or  the  terms  of  the  contract  of  sale, 
unless  they  happen  to  be  connected  with  the  fraud  alleged, 
though  if  a  party  incautiously  recites  the  particulars  of  such  con- 
tract, he  may  be  compelled  to  prove  them  as  he  states  them,  and 
may  fail  if  any  material  variance  occurs  in  his  proof.* 

sented  **  instead  of  the  word  "  war-  It  is  not  necessary,  where  a  party  re- 
ranted."  Bergelerz/.  Michael,  84  Wis.  lies  on  a  mere  general  warranty  of  the 
627.  quality  of  goods  sold,  to  state  whether 

1.  Wallis  V,  Frazier,  2  Nott  &  M.  (S.  the  warranty  is  express  or  implied.  A 
Car.)  180;  Watson  v.  Roode,  30  Neb.  general  averment  that  the  vendor  war- 
264,  holding  that  although  the  petition  ranted  the  articles  to  be  of  good  quai- 
ls silent  as  to  whether  the  contract  is  ity  is  sufficient,  and  such  averment  is 
in  writing  there  is  no  presumption  supported  by  proof  of  either  an  express 
that  it  exists  in  parol,  and  therefore  or  an  implied  warranty.  Hoe  v.  San- 
the  written  warranty  is  admissible  in  born,  21  N.  Y.  552. 

evidence  at  the  trial.  Warranty  or  Failure  of  Consideration 

2.  Misner  v.  Granger,  9  111.  69;  Long  and  Fraud,  —  In  Humbert  v,  Larson, 
V,  J.  K.  Armsby  Co.,  43  Mo.  App.  253;  89  Iowa  258,  certain  allegations  therein 
Hoe  V.  Sanborn,  21  N.  Y.  552;  Hawk-  set  out  were  held  not  to  raise  any  issue 
ins  V,  Pemberton,  51  N.  Y.  198;  Burch  as  to  an  implied  warranty,  but  merely 
V,  Spencer,  15  Hun  (N.  Y.)  504.  as  to  fraud  and  failure  of  considera- 

Ayerment  of  Implied  Warranty  —  Di-  tion. 
rect  Averment,  —  Where  an  implied  3.  Ayerment  of  Faoti  from  Which  War- 
warranty  is  relied  on,  the  declaration  ranty  Besnlts.  —  A  declaration  that  in 
should  aver  a  warranty  and  not  the  consideration  of  ninety-three  dollars 
facts  from  which  the  warranty  is  to  be  the  defendant  sold  the  plaintiff,  as  his 
inferred.  Misner  v.  Granger,  9  111.  69,  own  property,  a  certain  horse,  but  that 
wherein  the  court  said:  "  In  all  of  the  the  said  horse  was  not  in  fact  the  prop- 
cases  of  implied  warranty  which  I  have  erty  of  defendant,  is  good  after  verdict, 
examined,  the  pleadings  show  directly  although  it  contains  no  direct  averment 
either  that  the  party  warranted,  or  that  of  warranty,  as  it  states  facts  from 
he  undertook  and  promised  that  the  which  an  implied  warranty  arises, 
article  was  of  the  particular  quality;*'  Payne  v,  Rodden,  4  Bibb  (Ky.)  304. 
there  being  no  such  thing  as  an  implied  Where  an  implied  warranty  of  fitness 
promise  in  pleading.  for  the  purpose  for  which  the  article 

"  The  rule  of  pleading,  as  we  under-  was  bought  is  intended  to  be  set  up,  it 

stand  it  to  be,  requires  that  matters  should  be  averred  directly,  and  not  by 

should  be  pleaded  according  to  their  way  of  recital,  for  what  purpose  the 

legal  effect,  and  that  a  general  allega-  goods  were  bought.     Shirk  v.  Mitchell, 

tion   that  the   vendor  warranted    the  137  Ind.  189. 

goods  sold  to  be  of  good  quality   is  Where  the  complaint  avers  that  de- 

safficient.     It  is  wholly  unnecessary  in  fendant  sold  plaintiffs  a  boiler  for  a 

pleading,  where  a  mere  general  war-  certain  purpose  known  to  the  defend- 

ranty  of  the  quality  of  the  goods  is  re-  ant,  it  sufficiently  shows   an  implied 

lied  on,  to  state  whether  the  warranty  warranty  that  the  boiler  was  fit  for  the 

is  express  or  implied."     Long  z/.  J.  K.  purpose    for    which    it    was    bought. 

Armsby  Co.,  43  Mo.  App.  253,  citing  Fitzmaurice    v,   Puterbaugh,    17   Ind. 

Hoe    V,    Sanborn,    2Z    N.    Y.   552;    i  App.  318. 

Smith's  Lead.  Cas.  (9th  ed.)  329.  4.  Dye  v.  Wall,  6  Ga.  584;  Mahurin 
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GiM  «ii  Wamaty.  —  But  in  an  action  of  case  upon  a  warranty,  it 
is  necessary  to  state  the  whole  consideration,  the  substantial 

parts  of  the  warranty,  and  the  breach  of  which  the  party  com* 
plains.^ 

(2)  Pleading  and  Proof —  Variance.  — The  contract  of  warranty 
must  be  proved  substantially  as  laid,  whether  the  action  be  in 

form  ex  contractu  or  ex  delictoJ^  When  the  declaration  alleges  an 

V.   Harding,  28  N.  H.  128;  Barney  v.  Where  the  whole  consideration  of  a 

Dewey,  13  Johns.  (N.  Y.)  224.  promise  is  truly  stated,  and  also  such 

In  an  Action  of  Caao  for  Decoit,  it  is  not  part  of  the  promise  itself,  the  breach  of 

requisite  for  the  plaintiff  to  set  forth  which  is  complained  of,  it  is  not  neces- 

the  contract  in   his  declaration  or  its  sary  to  state  in  the  declaration  other 

consideration,  but  simply  to  state  the  parts  of  the  promise,  not  qualifying  or 

fraud  or  deceit  and  damages.     Water-  varying  in  any   respect   the   parts  so 

man  r.  Mattair,  5  Fla.2Ti,  wherein  the  complained   of  as   broken.     In    Miles 

court  said:    "Although  it  is  true  that  v.    Sheward,    8    East     7,    where    the 

the  contract  stated  is  only  matter  of  in-  plaintiff  declared  that  in  consideration 

ducement,  and  therefore  the  same  cer-  of  bis  re-delivery  to  the  defendant  of 

tainty  is  not  requisite  as  if  the  action  an  unsound  horse,  which  he  had  before 

was  on  the  contract  itself,  yet   what-  then  sold  to  the  plaintiff,  the  defendant 

ever  is  alleged  as  inducement  must  be  promised  to    deliver    to  him   another 

proved,  and  a  variance  in  this  respect  horse  in  lieu,  etc.,   which   should   be 

would  be  as  fatal,  though  the  action  is  worth  eighty  pounds,  and  be  a  young 

on  a  collateral  matter,  as  if  on  the  con-  horse,   and   then   alleged  a  breach  in 

tract."  both   these   respects,    the    declaration 

In  Dye  v.  Wall,  ^^  Ga.  584,  it  was  was  held  sufficient,  though  the  proof 
held  that  in  the  sale  of  a  chattel  where  was  not  only  of  a  ptomise  that  the  sec- 
there  is  a  con  tract  of  warranty,  the  pur-  ond  horse  should  be  worth  eighty 
chaser  may  consider  the  contract  as  a  pounds,  which  it  was  not,  and  be  a 
nullity,  and  bring  his  action  on  the  young  horse,  but  also  of  a  warranty 
case  for  deceit,  and  in  such  action  it  is  that  it  was  sound,  and  had  never  been 
not  necessary  that  he  should  set  forth  in  harness. 

the  contract,  and  that  the  bill  of  sale,  2.  Johnson  v,  McDaniel,  15  Ark.  109; 

although  not  described  in  the  declara-  Bartholomew   v,   Bushnell,   20   Conn, 

tion,  is  admissible  to  prove  the  sale.  274;  Walcott  v.  Canfield,  3  Conn.  194; 

Cited  with  approval  \n  Peel  z;.  Bry son,  Bacon    v.   Brown.   3   Bibb    (Ky.)    35; 

72  Ga.  334.  Webster  v.   Hodgkins,  25  N.   H.  128; 

In  Webster  v.  Hodgkins,  25  N.  H.  Perry  v,  Aaron,  i  Johns.  (N.  Y.)  129: 

128,  the  court  said:    **  We  have  found  Snell  v.  Moses,   i  Johns.  (N.  Y.)  96; 

no   precedent  in   which    any   particu-  West  v,   Emery,   17    Vt.   583;    Vail  v, 

lars  or  details  of  the  contract  of  sale  Strong,  10  Vt.  457;  Cater  v.  Wood,  19 

or  exchange   are  set  forth   in  a  dec-  C.   B.    N.    S.  286,   115  E.   C.   L.   286; 

laration  either  upon  a  fraud  or  a  war-  Weall  v.  King,  12  East  452. 

ranty.    This  seems  to  us  very  conclu-  The   promise   must  be  truly  stated 

sive  to  show  that  it  is  not  necessary  to  and    proved     as     alleged.       Penn    v, 

set  forth  more  than  the  fact  of  the  sale.*'  Sluart,  11  Ark.  41. 

In  an  action  of  tort  for  a  fraud  upon  There  must  be  no  variance  between 

a  sale  or  upon  a  warranty,  so  much  of  the  contract  averred  and  khe  contract 

the  contract  of  sale  must  be  stated  as  proved.     Erringer  v,   Miller,  3  Phila. 

is  necessary  to  make  the  wrong  intelli-  (Pa.)  344,  16  Leg.  Int.  (Pa.)  45. 

gible,  and  so  much  as  may  in  any  way  Test  of  Variance.  —  The  identity  of  a 

qualify  the  nature  and  character  of  the  contract  is  to  be  determined  by  looking 

wrong,  and  nothing  more.    Webster  z/.  at  its  breach;  and  so,  where  the  gist 

Hodgkins,  25  N.  H.  128.  of  the  action  is  tort  in  the  making  of 

1.  Webster  v.   Hodgkins,  25  N.   H.  false   representations   knowingly,   the 

128;     Miles    V.    Sheward,    8    East    7;  inquiry    whether   there   is  a   variance 

Waterman  v,  Maitair,  5  Fla.  211,  citing  between  the  averment  and   the  proof 

Miles  V.  Sheward,  8  East  7.     But  see  turns  upon  the  point  whether  the  same 

cited  in  preceding  note.  proof  constitutes  equally  a  fraud  un- 
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absolute  warranty,  proof  of  a  qualified  or  conditional  warranty 
will  constitute  a  variance.^  Where  a  joint  contract  is  alleged,  a 
joint  contract  must  be  proved,  even  though  the  action  is  in  tort.* 

der  the  averment,  and  under  the  repre«        In   an  action   for  merchandise  sold 

senlation   as   in   fact  made.     West  v,  and  delivered,  defendant  cannot  prove 

Emery,  17  Vt.  583.  an  implied  warranty  in  the  absence  of 

*'  Whenever  a  contract  is  described,  an  allegation  thereof,  or  of  facts  from 

a  variance  will  be  equally  fatal,  what-  which  it  would  necessarily  be  implied, 

ever  may  be  Lhe  form  of  the  action,  especially  where  he  alleges  an  express 
whether  upon  the  contract   itself,   or     warranty.    Battaglia  v,  Thomas,  5  Tex. 

upon  some  collateral  matter,  or  in  an  Civ.  App.  563. 

action  in  form  ex  delicto^    unless  the        Waiver  by  FaUure  to  Object  —  Amend- 

whole  can  be  struck  out  without  im-  ment  to  Conform  to  Proot — If  no  objec- 

pairing  the  plaintiff's  right  of  action.*'  tion  is  made,   the  party  alleging  the 

Webster  v,   Hodgkins,  25  N.    H.  T28,  warranty  or  fraud  may  prove  other  and 

diing  Brisiovv  v,  Wright,  2  Dougl.  667;  different  ones  from  those  alleged,  and 

Ditchburn  v.  Spracklin,  5  Esp.  31;  U.  he  will  be  entitled  to  have  the  pleading 

S.  V.  Porter.  3  Day  (Conn.)  283;  Jerome  amended  so  as  to  conform  to  the  proof. 

V,  Whitney,  7  Johns.  (N.  Y.)  321.  Brown    v,   Tutlle.  66    Barb.    (N.   Y.^ 

ninstration  of  Yarianoe.  —  A  declara-  i6q. 
tion  averring  a  warranty  of  soundness  1.  Abeolate  and  Qnaliiled  Warranty.  — 
in  the  sale  of  a  mule,  and  alleging  as  a  A  declaration  upon  an  express  war- 
breach  that  it  was  badly  diseased,  is  ranty  merely,  absolute  in  its  terms, 
not  supported  by  proof  of  a  warranty  would  not  be  supported  by  the  proof 
that  a  wound  on  the  mule's  foot  would  of  a  qualified  warranty.  West  v, 
not  cause  it  to  lose  a  day's  work  for  Emery,  17  Vt.  583;  Deming  v.  Foster, 
thirty  days,  the  price  to  be  refunded  if  42  N.  H.  165. 

it  did.     Abraham  v.  Browder,  114  Ala.        If,  in  case,  the  declaration  alleges  an 

287.  absolute  representation  of  soundness. 

In   Martin  v.   Edwards,  11   Humph,  and  a  scienter  by  the  defendant  of  its 

(Tenn.)     374,     the    warrant    charged  falsity,  and  the  proof  shows  that  the 

fraud  by  a    misrepresentation  of  the  representation   by  the  defendant  was, 

soundness  of  a   horse,  the  proof  was  that  the  property  was  sound  **  so  far 

that  defendant  stated   that  the  horse  as   he   knew,"  and   the  plaintiff  also 

was   nine   years  old,  whereas  he  was  proves  that  the  defendant  in  fact  knew, 

twenty.     It    was   held   that  this  proof  at  the  time  of  making  the  representa- 

did  not  sustain  the  charge  in  the  war-  tion,   that  the  property  was  unsound, 

rant.     If  the  warrant  had  charged  gen-  this  will  be  no  variance,  since  a  rep- 

erally  a  fraud  in  the  sale  of  a  horse,  resentation  of  absolute  soundness,  and 

the  proof  might  have  been  applicable,  a   representation   qualified   as    above, 

but  the  charge   of   unsoundness   was  which   the  defendant  at   the   time  of 

calculated  to  mislead  the  defendant.  making  it  knows  to  be  false,  bind  the 

Where  the  declaration  alleged  a  war-  defendant  to  the  same  extent.  But  if 
ranty  that  a  horse  was  not  over  seven  the  declaration  alleges  an  absolute  war- 
years  old,  proof  of  a  warranty  that  he  ranty  merely,  and,  as  a  breach,  that  the 
would  be  seven  years  old  the  next  fact  warranted  did  not  exist,  without 
spring  after  the  sale  was  held  no  vari-  alleging  the  scienter,  this  will  not  be 
ance.  Henry  v.  Henry,  i  D.  Chip,  supported  by  proof  of  a  qualified 
(Vt.)  265.  warranty.      West    x\   Emery,    17    Vt. 

An  allegation  that  defendant  under-  583. 
look  and  promised  that  the  horse  was        An  averment  of  an  absolute  warran- 

sound  in  harness,  is  supported  by  proof  ty  that  tobacco  was  good  and  sound, 

that  defendant  said  that  the  horse  was  is  not  supported  by  a  representation 

quiet  and  sound  in  all  respects.     Smith  merely,  made  about  the  time  the  con- 

V,  Parsons,  8  C.  &  P.  199,  34  E.  C.  L.  tract  was  made,  that  the  tobacco  was 

351.  of  a  good  quality.     Moor  v,  Dewees 

Generally  as  to  a  variance  between  a  Litt.  Sel.  Cas.  (Ky.)  227. 
written  warranty  and  a  state  of  demand        2.  Stockfleet  v.  Fryer,  2  Strobh.  L.  (S. 

founded      thereon,     see    Steward    v.  Car.)  301,  citinp    Patton   v,   Magrath, 

Bowne,  3  N.  J.  L.  515.  Rice  L.  (S.  Car.)  162.  ^ 
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An  averment  of  a  sale  with  a  warranty  is  not  supported  by  proof 
of  an  exchange.^ 

e.  Averment  of  Consideration.  —  A  declaration  in  assump- 
sit upon  a  warranty  always  states  a  consideration,'  and  it  has 

been  held  in  many  cases  that  the  declaration  should  set  out 

the   whole  of  the  consideration  for  the  defendant's  warranty,' 

1.  Vail  V.  Strong,  lo  Vt.  457.  allege  that  the  vendee   had  paid  it. 

3.  Howard  v.  Chiles,  8  B.  Mon.  (Ky.)  Hessel  v.  Johnson,  70  Wis.  538. 

378;    Maharin  v,  Harding,  28  N.  H.  CMrtainty  of  ATffrmeiit.  —  Where   the 

128;    Martin   v,   Blodget,   i  Aik.  (Vt.)  consideration  for  property  is  an  exe- 

375,  Guthing  V,  Lynn,  2  B.  &  Ad.  233,  cuted  consideration,  less  certainty  is 

22  E.  C.  L.  63;  Blyth  v,  Bampton,  3  required  instating  it  in  the  declaration 

Bing.  472,  13   £.   C.  L.  57,   11    Moo.  than    when    it    is    executory,    but    it 

387,  4  L.  J.  C.   PI.   157;   Roscorla  v,  should  be  alleged,  however,  that  the 

Thomas,  2  Gale  &  D.  508,  3  Q.  B.  234,  executed  consideration  arose  at  the  de- 

43  E.  C.  L.  713,  II   L.  J.  Q,  B.  214,  6  fendant's  request.     Howard  v.  Chiles, 

Jnr.  92Q.  8  B.  Mon.  (Ky.)  378. 

Allegatimi  of  Contlderatioii  for  Promise.  Form  of  Avormoiit-^ApproTed  Piooo- 
—  A  declaration  stated  that  theretofore,  dent.  —  *'  The  allegation  is,  that  in  con- 
to  wit,  on  the  29th  of  September,  1840,  side  rati  on  that  the  plaintiff  had  then 
in  consideration  that  the  plaintiff  at  the  and  there  delivered  to  the  defendant  a 
request  of  the  defendant  had  bought  of  certain  horse  of  the  plaintiff,  in  ex- 
the  defendant  a  horse  for  thirty  pounds,  change  for  a  certain  horse  of  the  de- 
he  promised  the  plaintiff  that  the  horse  fendant,  he,  the  defendant,  then  and 
was  sound  and  free  from  vice.  It  was  there  promised  that  the  latter  horse 
held  on  motion  in  arrest  of  judgment  was  sound,  etc.  This  is  the  form  of 
that  the  promise  appeared  to  have  been  expression  used  In  the  most  approved 
made  in  respect  of  a  precedent  exe-  precedents,  when  il  is  intended  to 
cuied  consideration;  that  it  must  be  allege  the  acts  or  undertakings  of  the 
taken  to  have  been  an  express  promise,  parties  to  have  been  concurrent  and 
but  that  no  express  promise  on  such  a  simultaneous.  It  may  have  been 
consideration,  though  executed  at  re-  adopted  in  consequence  of  the  decision 
quest,  could  extend  beyond  the  promise  in  Hayes  v,  Warren,  2  Stra.  933.  In 
which  the  law  would  imply  while  the  that  case  the  declaration  alleged  the 
consideration  was  executory;  that  at  promise  to  have  been  made  after  the 
the  time  of  sale  the  only  implied  prom-  consideration  had  arisen,  though  on 
ise  was  to  deliver  the  horse  on  request,  the  same  day;  but  having  omitted  to 
and  that  after  the  sale  therefore  there  state  thai  the  consideration  arose  at  the 
was  no  consideration  for  the  subse-  defendant's  request,  or  to  aver  any  sub- 
quent  express  promise  of  warranty,  sisting  liability  upon  the  defendant  at 
Roscorla  v,  Thomas,  2  Gale  &  D.  508,  the  time  of  making  the  promise,  it  was 
3  Q.  B.  234,  43  E.  C.  L.  713,  II  L.  J.  Q.  adjudged  defective,  as  having  founded 
B.  214,  6  Jur.  929.  the  promise  upon  a  past  consideration." 

A  count  declaring  on  a  warranty  as  Wightman  v.  Carlisle,  14  Vt.  296. 

made  after  the  sale  is  bad  even  after  iUderhj  Yordlet.  —  If  the  considera- 

verdict.     Bloss  v,  Kittridge,  5  Vt.  28.  tionof  the  promise  is  defectively  stated 

In  a  complaint  before  a  justice  of  it    is    cured    by    verdict.     Martin    v. 

the  peace  for  a  breach  of  warranty,  an  Blodget,  ~i  Aik.  (Vt.)  375. 

allegation  that    the  plaintiff  on,  etc.,  8.  Penn  v,  Stuart,  11  Ark.  41;  Miles 

exchanged  certain   property  with   the  t/.  Sheward,  8  East7;  Cross  t^.  Bartlett, 

defendant  for  a  horse,  '*  which  the  de-  3  M.  &  P.  537. 

fendant  expressly  warranted    to  be,"  "  The   contract   to  warrant,  of  the 

etc.,  shows  sufficiently  that  the  war-  breach  of  which  the  plaintiff  complains, 

ranty  was  made  at  the  time  and  in  con-  and  the  entire  consideration  for  it,  is  in- 

sideration  of  the  exchange.     Curtis  v.  dispensable  to  be  stated."     Mahurin  v. 

Moore,  15  Wis.  134.  Harding,  28  N.  H.  128.  citing  Miles  v. 

Tho  Words  "Bale'*  and ''Pnrehase"  im-  Sheward,  8  East  7;  Webster  v.  Hodg- 

ply  a  transfer  of  title  for  a  valuable  kins,  25  N.  H.  128. 

consideration,  and  where  the  agreed  Failure  to  State  Whole  Consideration. — 

price  is  set  out  it  is  unnecessary  to  In  an  action  for  breach  of  a  warranty 
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in  order  to  avoid  a  variance.* 

There  Mnit  Be  Ko  Yariuoe  between  the  consideration  alleged  and 
the  consideration  proved.* 

/.  Averment  OF  Reliance  on  Warranty  or  Representa- 

TION.  —  In  an  Action  for  Breach  of  Warranty  the  plaintiff  must  allege 

of  the  soundness  of  the  defendant's  Uoni.  —  Where  the  declaration  alleges 
mare,  the  plaintiff  in  his  declaraiioa  that  the  price  was  a  certain  definite 
alleged  that  in  consideration  that  he  sum,  and  the  proof  shows  that  the 
would  deliver  a  horse  of  his  to  the  de-  payment  of  part  of  the  alleged  price  de- 
fendant, and  also  pay  a  certain  sum  in  pended  upon  a  contingency,  the  vari- 
exchange  for  a  mare  of  the  defendant,  ance  is  fatal.  Howard  r/.  Chiles,  8  B. 
the    latter    undertook    that    she    was  Mon.  (Ky.)  378. 

sound.     In  order  to  prove  the  warranty  In   BIyth  v,   Bampton,  3  Bing.  47a, 

of  the  defendant's  mare,  the  plaintiff  13  E.  C.  L.  57,  11  Moo.  387,  4  L.  J.  C. 

produced  a  receipt  written  by  the  de-  PI.  157,  the  declaration  stated  that  in 

fendant,  and  given  on  payment  of  the  consideration  that  the  plaintiff   would 

money,    in    which    it   was  stated  that  buy  of  the  defendant  a  horse  for  a  cer- 

both   the   horse   and  mare  were  war-  tain  price,  to  wit,  fifty-five  pounds,  the 

ranted   sound.     It   was  held  that  the  defendant  undertook    that    the   horse 

declaration  could  not  be  supported,  as  was  sound.     At  the  trial  it  was  proved 

it  did  not  set  out  the  whole  of  the  con-  that  the  plaintiff  was  to  have  the  horse 

sideration,    the    plaintiff    not    having  for  fifty-five  pounds,  but  the  defendant 

alleged  that  he  had  warranted  his  horse  was  to  give  a  pound  back  if  the  horse 

to  be  sound.     Cross  v,  Bartlett,  3  M.  did  not  bring  the  plaintiff  four  or  five 

&  ^'  537-  pounds.     This  was  held  to  be  a  fatal 

1.  Where  the  plaintiff  states  the  con-  variance,  and  a  nonsuit  was  sustained 
sideration  for  the  promise  of  the  de-  in  that  the  averment  was  of  an  absolute 
fendant,  he  must  state  the  whole  agreement  and  the  proof  showed  a  con- 
consideration    therefor,  otherwise   the  ditional  agreement. 

contract  is  not  truly  stated.     But  where  An  allegation  in  the  declaration  that 

he  states  the  consideration  truly,  and  the  defendant  sold  ahorse  to  the  plain- 

then  states  those  parts  of  the  defend-  tiff  for  *'  a  certain  price  or  sum,  to  wit, 

ant*s  promise,  the  breach  of  which  he  the  sum  of  fifty-six  pounds  and  sixteen 

complains  of,  and  states  those  truly,  shillings,"  is  supported  by  proof  that 

that  is  sufficient,  without  stating  other  the  horse  was  sold  for  fifty-five  pounds 

parts  of  the  promise  irrelevant  to  the  and  a  pair  of  trousers  which  were  to  be 

breach  complained  of.     Miles  v.  She-  considered  as  equivalent  to  one  pound 

ward,  8  East  7.  and  sixteen  shillings,  though  Parke,  B., 

2.  Penn  v.  Stuart,  ii  Ark.  41;  How-  said  that  perhaps  it  might  have  been 
ard  V.  Chiles,  8  B.  Mon.  (Ky.)  378;  more  proper  to  describe  the  contract 
Webster  v.  Hodgkins,  25  N.  H.  128;  as  for  so  much  money  and  a  pair 
Saxty  r.  Wilkin,  11  M.  &  W.  622,  i  of  trousers.  Saxiy  z,  Wilkin,  11  M. 
Dowl.  <fc  L.  281,  12  L.  J.  Exch.  381.  7  &  W.  622,  i  Dowl.  &  L.  281,  12  L,  J, 
Jur.  704.  Exch.  381.     See  also  Hands  v.  Burton, 

Consideration  Is  Mattor  of  Essential  9  East  349,  which  is  to  the  same  effect. 
Desoription.  —  "  If  the  consideration  or  In  assumpsit  on  warranty  of  a  horse, 
the  contract  proved  vary  from  that  the  consideration  stated  for  the  war- 
stated  in  the  pleadings,  the  plaintiff  ranty  was  that  the  plaintiff  would 
will  be  nonsuited.  A  trivial  variance  purchase  the  horse  for  sixty-three 
is  fatal,  because  it  does  not  appear  pounds;  but  the  consideration  as 
that  the  contract  given  in  evidence  is  proved  was  that  the  plaintiff  would 
that  on  which  the  plaintiff  declares.  It  pay  that  sum,  and,  if  the  horse  was 
is  matter  of  description."  Webster  &-.  lucky,  would  give  the  defendant  five 
Hodgkins,  25  N.  H.  128,  citing  Bristow  pounds  more  or  the  buying  of  another 
V,  Wright,  2  Dougl.  669;  Drewry  v,  horse.  It  was  held  no  variance,  the 
Twiss,  4  T.  R.  560;  Peppin  v.  Solo-  conditional  promise  omitted  in  the  de- 
mons, 5  T.  R.  496;  Penny  v.  Porter,  2  claration  being  too  vague  to  be  legally 
East  4;  Durston  v.  Tuthan,  dud  in  enforced,  and  not  amounting  in  point 
Symmons  c.  Knox,  3  T.  R.  67.  of  law  to  a  promise.     Guthingc^.  Lyon, 

Yarianoo  as  to  Coniideration  — niaBtra-  2  B.  &  Ad.  232,  22  E.  C.  L.  63. 
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that  he  relied  upon  the  warranty  and  was  thereby  deceived.^ 
But  it  need  not  be  averred  that  the  vendor  intended  that  the 
vendee  should  rely  upon  the  warranty,'  nor  is  it  necessary  to 
negative  the  idea  that  the  defects  were  apparent,'  as  this  is  a 
matter  of  defense  to  be  alleged  and  proved  by  the  defendant.* 

False  BepraBentaUoni.  —  In  an  action  of  tort  for  false  and  fraudu- 
lent representations  the  declaration  should  allege  with  certainty 
that  the  plaintiff  acted  on  the  alleged  fraudulent  representations.* 

la  case  for  deceit  by  means  of  a  false  the  vendor  intended  that  they  should 

warranty,  if  the  price  of  the  article  sold  be  relied  upon,  or  that  they  were  made 

is  stated  as  if  paid  in  ready  money,  it  for  the  purpose  of  inducing  the  vendee 

will  be  no  vaiiance  if  it  be  proved  chat  to  purchase,  and  that  he  was  induced 

the  price  is  payable  at  a  future  day  or  thereby  to  purchase,  or  that  they  were 

in  specific  articles.     Webster  v.  Hodg-  made  as  part  consideration  of  the  con« 

kins,  25  N.  H.  128.  tract.       Lincoln   v,   Ragsdale,   7   lad. 

1.  GeoTf^ia,  —  Lewis   v.   Bracken,   ^7  App.  354. 

Ga.  337.  Fleadiiig  and  Proot  —  In  Richardson 

Indiana.  —  Lincoln    v,    Ragsdale,    7  v.  Coif  man.  87  Iowa  Z2i,  the  plaintiff 

Ind.  App.  354.  alleged  that  he  relied  on  the  warranty 

Kentucky,  —  McCllntock    v,    Emick,  if  any  were  made.     The  testimony  did 

87  Ky.  160.  not  show  that  he  was  misled  into  rely- 

Michigan,  —  Hopkins  v,  0*Neil,  46  ing  on  any  statement  of  the  defendant. 

Mich.  403.  Plaintiff  testified  that  defendant  repre- 

Minnesota,  —  Miamisburg    Twine,  sented    that    the    horse    would  stand 

etc.,  Co.  V.  Wohlhuter,  71  Minn.  484.  plaintiff's  work.     It  was  held  that  the 

Mississippi,  —  Patterson  v,  Kirkland,  pleading  and  proof  were  insufficient  to 

34  Miss.  423.  show  a*  warranty. 

AVw  York,  —  Crocker- Wheeler  Elec-  2.  McClintock  v.  Emick,  87  Ky.  160. 

trie  Co.  V,  Johns-Pratt  Co.,  29  N.  Y.  Compare  Lincoln  v,   Ragsdale,  7  Ind. 

App.  Div.  300.  App.  354. 

Oregon.  —  Abilene  Nat.  Bank  v.  No-  Season  for  Eule.  —  *'  If  the  vendor  ex- 

dine,  26  Oregon  53  [citing  Reed  v.  Has-  pressly   warranted   the  article    to    be 

tings,  61  111.  266;  Torkelson  v.  Jorgen-  sound,  and  did  not  merely  express  a 

SOD,  28  Minn.  383;  Zimmerman  v.  Mor-  belief  as  to  it,  then  he  is  liable  without 

row,  28  Minn.  367;  Watson  v,  Roode,  regard  to  his  intention.     He  has  lulled 

30  Neb.  264:  Holman  v.  Dord,  12  Barb,  the  vendee  into  security  as  to  its  con- 

(N.  Y.)  336].  diiion,  and  he  will  not,  and  ought  not. 

IVisconsin,  —  Bergeler    v,    Michael,  in  good  morals,  to  be  heard  to  say  that 

84  Wis.  627.  he  did  not  intend  the  purchaser  to  rely 

Such  averment  may  be  inserted  by  upon  the  warranty.     This  being  so,  is 

amendment.      Lewis  v.   Bracken,   97  it  necessary  to  the  sufficiency  of  the 

Ga.  337.  pleading  to  aver  what  the  (vendor  will 

Compare  Shordan  v.  Kyler,  87  Ind.  not  be  allowed  to  dispute?    We  think 

38,  wherein  it  was  held  that  a  pleading  not.'*     McClintock  v.  Emick,  87  Ky. 

based  on  a  breach  of  an  express  war-  160. 

ranty  of  goods  sold  need  not  show  that  S.Poland    v.   Miller,   95    Ind.   387; 

the  purchaser  was  deceived    by    the  Labeaume  v,  Poctlington,  21  Mo.  35. 

warranty,  nor  that  the  purchase  would  4.  Poland    v.    Miller,   95    Ind.   387, 

not  have  been  made  but  for  the  war-  citing  Page  v.  Ford,  12  Ind.  46. 

ranty.  5.  Peel  v,  Bryson,  72  Ga.  331;  Larey 

Averment  of  Ignorance  of  De&ct.  —  It  v,  Taliaferro,  57  Ga.  443;  Hopkins 
need  not  be  expressly  alleged  that  the  v,  O'Neil,  46  Mich.  403;  Patterson  v. 
vendee  was  ignorant  of  the  worthless-  Kirkland,  34  Miss.  423;  Holman  v, 
ness  of  the  article  purchased  for  the  Dord,  12  Barb.  (N.  Y.)  336;  Pierce 
purpose  for  which  it  was  purchased  at  v,  Carey,  37  Wis.  332. 
the  time  of  the  sale.  Zimmerman  v.  Effect  of  Befeotive  ATerment.  —  If  the 
Druecker,  15  Ind.  App.  512.  declaration  were  defective  in  not  set- 
Where  Bepresentatioas  Are  Belied  upon  ting  out  with  sufficient  ceruinty  that 
••  a  Warranty,  it  must  be  shown  that  the  plaintiff  acted  on  the  alleged  fraud- 
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g.  Averment  of  Breach — Heoetdty  for.  —  In  an  action  upon 
a  warranty  a  breach  thereof  should  be  alleged.* 

Pleading  and  Proof —  Variance.  —  There  must  be  no  variance  between 
the  breach  alleged  and  the  proof.*  It  is  not  necessary  to  prove 
all  the  several  breaches  laid  in  the  declaration  if  severable.' 

Speeifying  Defeote.  —  It  must  be  alleged  specifically  wherein  the 
article  sold  failed  to  comply  with  the  warranty,*  though  it  will 


ulent  representations,  this  would  be  a    ders,  proof  of  any  other  disease  not 
ground  for  demurrer,  but  would  not  be    alleged   will   not  support  a  recovery. 


sufficient  to  arrest  the  judgment,  nor 
would  it  change  the  entire  character 
of  the  suit  so  as  to  convert  it  from  one 
ex  delicto  into  one  ^x  contractu.  Peel  v. 
Bryson,  72  Ga.  331. 

1.  Hall  V,  Marks.  56  111.  125;  Milhol- 
lin  V.  Sharp,  13  Ind.  App.  697;  Aultman 
V,  Seichting,  126  Ind.  137;  Lincoln  v. 


Snowden  v.  Waterman,  100  Ga.  588. 

3.  Erringer  v.  Miller,  3  Phila.  (Pa.) 
344.  16  Leg.  Int.  (Pa.)  45. 

4.  Johnston  Harvester  Co.  v.  Bart- 
ley,  8i  Ind.  406;  McKendry  v.  Sinker,  i 
Ind.  App.  263;  McCormick  Harvesting 
Mach.  Co.  V  Gray,  100  Ind.  285;  Wal- 
ter A.  Wood  Mowing,  etc.,  Mach.  Co. 


Ragsdale,  7  Ind.  App.  354,  wherein  the  v.  Irons,  10  Ind.  App.  454;  Lincoln  r. 

allegation  of  a  breach  was  held  insufli-  Ragsdale,  7  Ind.  App.  354;  Seiberling 

cient;    Payne  r.  Rodden,  4  Uibb  (Ky.)  v,   Rodman,   14  Ind.  App.  460  [citinj^ 

304;   Smith  V,   Hobart,  43  Mich.  465;  Aultman  v.  Seichiing,   126  Ind.  137]; 

Skeen  r.  Springfield  Engine,  etc.,  Co.,  Ohio  Thresher,  etc.,  Co.  v.  Hensel.  9 

34  Mo.  App.  485;  Mahurin  v,  Harding,  Ind.  App.  328,  wherein  it  was  held  that 


28  N.  H.  128;  Crookerir.  Willard,  28  N. 
H.  134,  note;  Parlin  v,  Bundy,  18  Vt. 
582;  Hessel  v,  Johnson,  70  W^s.  538; 
Bergelcr  v,  Michael,  84  Wis.  627. 


the  defects  were  sufficiently  pointed  out 
by  the  allegations  of  a  counterclaim. 
But  see  Springfield  Engine,  etc.,  Co.  v, 
Kennedy,  7  Ind.  App.  503,  wherein  it 


2.  Pleading  and  Proof —  Varianoe.  —  A  was  held  that  in  an  action  for  a  breach 
declaration  alleging  that  defendant  of  warranty  in  the  sale  of  a  machine, 
warranted  a  horse  to  be  perfectly  it  is  not  required  to  allege  a  proper 
gentle,  whereas  in  fact  he  was  un-  test  and  to  point  out  specifically  the  de- 
gentle,  is  not  supported  by  proof  that  fects,  where,  after  notice,  the  obliga- 
the  horse  was  not  well  broken  or  trained  tion  of  making  the  test  shifts  upon  the 


so  as  to  be  suitable  to  use  to  plough 
out  corn  and  potatoes,  and  rake  hay, 
although  the  jury  may  think  that  the 
warranty  was  intended  to  cover  these 
particulars.  If  such  was  the  meaning 
of  the  warranty  it  should  have  been  so 
averred  in  the  declaration.  Bodurtha 
r.  Phelon,  2  Allen  (Mass.)  347. 

A  judgment  based  upon   the  theory 
of  a  breach  of  warranty  cannot  be  sup- 


seller.  Schurtz  V.  Kleinmeyer,  36  Iowa 
392;  Martin  ?».  Blodget,  i  Aik.  (Vt.)375. 
Judioial  Statement  of  Role.  —  "  It  is  a 
well-settled  principle  that  a  breach  of 
warranty  pleaded  as  a  cause  of  action 
or  defense  must,  to  be  good  upon  de- 
murrer, aver  the  character  and  extent 
of  the  warranty,  and  the  nature  and 
particulars  of  the  breach.'*  Shirk  v, 
Mitchell,  137  Ind.  188  {citing  Booher  v. 


ported  on  appeal  where  the  breach  was    Goldsboroup^h,  44  Ind.  490;  Robinson 


not  pleaded  in  the  original  complaint, 
and  there  was  no  amendment  at  the 
trial.  Lamson  Consol.  Store-Service 
Co.  V.  Hartung,  (C.  PI.  Gen.  T.)  18  N. 
Y.  Supp.  143. 

An  averment  that  the  horse  had  the 
glanders  at  the  time  of  sale  is  sup- 
ported by  proof  that  he  had  the  seeds 
of  that  disease  at  the  time  of  sale, 
which  afterwards  developed  into  the 
perfect  disease.  Woodbury  v.  Rob- 
bins,  10  Cush.  (Mass.)  520. 

Where  the  declaration  avers  that 
certain  animals  purchased  were  totally 
worthless  because  infected  with  glan- 


Mach.  Works  v.  Chandler,  56  Ind.  575; 
Johnston  Harvester  Co.  v.  Bartley,  81 
Ind.  406;  McClamrock  v,  Flint,  loi 
Ind.  278;  Conant  v.  National  State 
Bank,  121  Ind.  323;  Aultman  v.  Seicht- 
ing,  126  Ind.  137;  Lincoln  v,  Ragsdale, 
7  Ind.  App.  354]. 

Spedflcation  of  Defects  —  IVarranty  of 
Good  Materials,  —  Breach  of  a  war- 
ranty that  certain  cultivators  were 
made  of  good  and  substantial  material 
is  sufficiently  alleged  where  it  is  stated 
that  they  were  not  made  of  good  ma- 
terial. Brower  v,  Nellis,  6  Ind.  App. 
323. 
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be  sufficient  to  plead  the  results  of  defects  without  pointing  out 
the  defects  which  caused  the  results.* 

A  Bnaeh  of  a  Warranty  of  SooBdnMi  is  well  set  out  by  negativing  the 
words  of  the  warranty,  and  the  particulars  of  the  breach  need  not 
be  alleged.*     In  an  action  of  tort  for  a  cheat  in  a  sale  or  exchange 

Warranty  that  Machine  Will  Do  Good  do  good  work,  and  is  absolutely  worth- 

Work.  —  A  breach  of  warranty  in  the  less,  is  insufficient.     In   such   a  case 

sale  of  a  machine  is  not  shown  by  an  it    is    necessary     to    allege     wherein 

averment   merely    that    the    machine  the  machine  fails  to  comply  with  the 

would  not  do  good  work  and  could  not  warranty,    or    the    particular    defects 

be  made   to  do  so,  without  alleging  by  reason  of  which  there  is  a  failure  to 

specifically  wherein  it  failed  to  comply  comply  with  the  warranty.     Aultman 

with  the  warranty.     Seiberling  «/.  Rod-  v.  Seichting,  126  Ind.  137. 

man,  14  Ind.  App.  463,  citing  Aultman  Breach  of  Warranty  of  a  Stable  Horse 

V.  Seichting,  126  Ind.  137.  is  sufficiently  shown   by  an  averment 

Heaping  Machines, — A  complaint  for  that  the  horse  was  unsound,  and  that 

a  breach  of  warranty  that  a  machine  is  he  was  unable,  except  once  in  a  great 

"  fit  for  cutting  wheat  and  grass,  and  while,  to  perform  his  duty  as  a  stable 

that  it  will  do  first-class  work,*' alleg-  horse.      Schurtz     v.    Kleinmeyer,    36 

ing  for  breach  generally  that  *'  it  was  Iowa  392. 

not  fit  for  and  would  not  do  first  class  1.  Pleading  Besnlte  of  Defects.  —  Ohio 

work,"  and  was  worthless  to  the  plain-  Thresher,   etc.,  Co.   z^.  Hensel,  9  Ind. 

tiff,   was  bad   on  demurrer.     In  such  App.  328. 

case  the  nature  and  particulars  of  Where  the  results  of  defects  are 
the  breach  should  be  specified,  and  it  stated  as  breaches  of  warranty,  it  is 
should  be  shown  that  the  machine  had  not  necessary  for  the  pleader  to  show 
been  properly  tested  within  a  reason-  what  defect  in  the  construction  of  the 
able  time  by  alleging  the  facts  consti-  machine  caused  such  results.  Me- 
taling the  test  and  the  time  thereof.  Cormick  Harvesting  Mach.  Co.  v. 
Johnston  Harvester  Co.  v.  Hartley,  81  Gray,  100  Ind.  285. 
Ind.  406;  McKendry  v.  Sinker,  i  Ind.  An  allegation  that  a  horse  was  unfit 
App.  263.  for  the  purpose  for  which  he  was  war- 
Breach  of  warranty  of  a  reaping  ranted  is  sufficiently  specific  without 
nachine  is  sufficiently  shown  where  an  allegation  of  the  cause  of  such  un- 
the  pleading  not  only  alleges  that  the  fitness.  Schurtz  v,  Kleinmeyjh*,  36 
machine  would  not  do  good  work,  but  Iowa  392. 

sets  up  specifically  several  particulars  2.  Leeper  v.  Shawman.  12  Ind.  463; 
in  which  it  failed  to  do  good  work;  as,  Parlin  v.  Bundy,  18  Vt.  582.  See 
that  it  would  not  bind  wheat,  and  Goodenough  v.  Snow,  27  Vt.  720. 
would  choke;  that  it  would  not  cut  An  averment  of  a  breach  should  ncg- 
wheat  and  other  grain  in  a  satisfactory  ative  the  terms  of  the  alleged  warranty, 
manner;  that  it  would  not  elevate  the  Hall  v.  Marks,  56  111.  125. 
grain,  and  had  a  heavy  draft  —  all  of  Breach  of  Warranty  of  Soandness  of  a 
which  defects  were  alleged  to  have  Horse  is  sufficiently  assigned  by  nega- 
been  occasioned  by  reason  of  the  im-  tiving  the  terms  of  the  contract  with- 
proper  construction  of  the  machine;  out  alleging  wherein  the  unsoundness 
and  where  it  is  also  alleged  that  the  consists.  Wheeler  v.  Wheelock,  33  Vt. 
material  was  inferior  and  defective  and  144;  Pailin  v,  Bundy,  18  Vt.  582,  deny- 
that  the  parts  would  not  wear.  Walter  ing  the  contrary  dictum  in  Martin  v. 
A.  W^ood  Mowing,  etc.,  Mach.  Co.  v.  Blodget,  i  Aik.  (Vi.)  375. 
Irons,  10  Ind.  App.  454.  In  Labeaume  v.  Poctlington,  21  Mo. 
A  pleading  based  upon  the  breach  of  35,  the  court  said  that  a  general  allega- 
a  warranty  that  a  binder,  if  properly  tion  of  unsoundness  without  specifica- 
managed,  would  do  good  work,  which  tion  of  details  would  be  sufficient,  but 
does  not  aver  in  what  particulars  there  in  that  case  the  plainiifl  did  specify 
is  a  breach  of  such  warranty,  but  avers  in  what  the  alleged  unsoundness  con- 
merely  that  the  machine  would  not  do  sisted,  averring  that  the  horse  which 
good  work,  and  would  not  cut  and  was  the  subject  matter  of  the  sale  had 
bind  wheal  in  good  order,  and  that  it  the  spavin,  and  the  string-halt,  and 
would  not  and  could  not  be  made  to  was  badly  jammed  in  his  shoulders. 
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of  property,  it  is  not  necessary  to  describe  the  unsoundness  par- 
ticularly.* 

Avtrmant  of  WorthlanaeM.  —  It  need  not  be  averred  that  the  goods 
were  worthless.* 

ATerment  of  Teit  of  Maohino.  —  In  an  action  for  a  breach  of  war- 
ranty in  the  sale  of  a  machine  it  is  not  necessary  to  allege  a 
proper  test  and  to  point  out  specifically  the  defects,  where,  after 
notice,  the  obligation  of  making  the  test  and  repairing  the 
machine  so  as  to  make  it  do  good  work  shifts  upon  the  seller.' 

Express  Warranty  of  Title.  —  In  an  action  upon  an  express  warranty 
of  title  the  declaration  must  show  an  eviction  or  something 
equivalent  thereto,  or  it  does  not  show  a  breach.* 

This  was  held  sufficient  upon  demurrer  fects  in  the  machine,  and  that  it  could 

without  an  express  averment  that  all  not  be  made  to  do  good  work,  was  held 

these  ailments  lessened  the  value  of  not  demurrable  for  failure  to  aver  that 

the  animal.  it  was  properly  tested  before  rejection. 

Aider  by  Vordiot.  —  The  declaration  See  also  Hessel  v.  Johnson,  70  Wis. 

for  breach  of  warranty  of  soundness  is  538. 

bad  on  demurrer  for  want  of  an  aver-  4.  Averring    Breach    of  Warranty  of 

meni  or  description  of  the  particular  Title.  —  Salle  t/.  Light,  4  Ala.  700;  Tip- 

unsoundness  complained  of,  but  such  ton  v.  Triplett,  i  Met.  (Ky.)  570.     But 


defect  is  cured  by  verdict  and  is  not 
available  upon  motion  in  arrest.  Mar- 
tin V,  Blodget.  I  Aik.  (Vt.)  375. 

A  General  Warranty  May  Bo  Met  by  a 
General  Ayerment  of  its  breach,  and  if 
the  opposite  party  wishes  to  be  in- 
formed of  the  particulars  of  the  breach 
his  remedy  is  by  motion  to  make  more 
specific.  Johnston  Harvester  Co.  v. 
Bartley,  81  Ind.  406;  Brower  v,  Nellis, 
6  Ind.  App.  323. 


see  Payne  v.  Rodden,  4  Bibb  (Ky.)  304, 
wherein  it  was  held  that  an  implied 
warranty  of  title  does  not  require  a  re- 
covery of  the  goods  by  the  rightful 
owner  before  an  action  can  be  main- 
tained by  the  purchaser,  but  is  in  the 
nature  of  an  implied  undertaking  on 
the  part  of  the  seller  that  the  com- 
modity he  sells  is  his  own;  and  fhat  in 
an  action  upon  such  an  undertaking  it 
is  a  sufficient  breach  to  allege  that  the 


Affirmative  and  Negative  Breaoheo.  —    property  belongs  to  some  other. 


It  seems  that  a  breach  of  an  affirmative 
character  must  be  staled  with  more 
particularity  than  one  of  a  negative 
character.    Leeper  v,  Shawman,  12  Ind. 

463. 

1.  Reed    v,   Rogers,  3   T.    B.   Mon. 

(Ky.)  173. 

2.  Tinsley  v.  Fruits,  20  Ind.  App. 
534,  wherein  certain  averments  were 
held  to  constitute  a  good  counterclaim 


To  entitle  the  plaintiff  to  recover  of 
his  vendor  on  a  warranty  of  the  title  of 
personal  property,  where  the  plaintiff 
had  sold  such  property  to  a  third  per- 
son, of  whom  the  real  owner  had  re- 
covered it,  the  declaration  should  have 
alleged  that  the  plaintiff  was  informed 
of  the  pendency  of  the  suit  against  his 
vendee  in  order  that  he  might  defend 
the  same,   and  further  that  the  out- 


for  breach  of  warranty,  though  had  the    standing    title   was    a  superior   title. 


same  facts  been  pleaded  by  way  of  de- 
fense in  an  answer  instead  of  as  a 
counterclaim,  the  answer  would  have 
been  insufficient  for  want  of  an  aver- 
ment that  the  article  purchased  was 
worthless. 

3,  See  generally  as  to  averment  of 
test,  Johnston  Harvester  Co.  v.  Bart- 
ley,  81  Ind.  406:  McKendry  v.  Sinker, 
I  Ind.  App.  263;  Springfield  Engine, 
etc.,  Co.  V,  Kennedy,  7  Ind.  App.  502. 

In  Ohio  Thresher,  etc.,  Co.  r.  Hen- 
sel,  9  Ind.  App.  328,  a  counterclaim  for 
breach  of  warranty  alleging  radical  de- 


li uston  V,  Plato,  3  Colo.  402. 

Where  personal  property  is  sold  with 
a  warranty  of  title,  the  vendee  cannot 
maintain  an  action  against  the  vendor, 
upon  an  allegation  that  his  title  was 
defective,  unless  he  has  been  first 
charged  at  the  suit  of  another  person, 
whose  right  has  been  adjudged  to  be 
paramount,  and  the  judgment  has  been 
satisfied,  at  least  in  part.  A  declara- 
tion which  does  not  substantially 
allege  these  facts  is  demurrable.  Salle 
V.  Light,  4  Ala.  700. 

In  Burt  V,   Dewey,  40   N.   Y.  283, 
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h.  Averment  of  Compliance  with  Conditions  Prece- 
dent. —  Where  the  warranty  is  dependent  upon  conditions 
precedent  the  plaintiff  must  allege  performance  of  such  con- 
ditions upon  his  part.*  Thus  where  a  contract  of  sale  of  a 
machine  contains  a  stipulation  that  in  case  it  does  not  comply 
with  the  terms  of  the  warranty  the  purchaser  shall  notify  the 
seller  of  that  fact,  and  the  latter  shall  have  an  opportunity  to 
make  it  comply  or  substitute  another  machine,  the  plaintiff  can- 
not recover  for  breach  of  warranty  without  also  alleging  notice  to 
the  seller  and  the  giving  of  an  opportunity  to  remedy  the  defects.* 

A  WaiTer  of  Conditions  should  be  clearly  pleaded.' 

L  Averment  of  Damages. —  The  declaration  should  of 
course  aver  damages."*     Under  a  general  allegation  of  damages 

rtvfrsing  31   Barb.  (N.  Y.)  540,  it  was  lifif  (the  purchaser)  should   return  the 

held  that  in  an  action  for  the  breach  of  same   to   the   place   where   it  was  re- 

an  implied  warranty  of  title,  where  the  ceived;  second,  that  in  that  event  the 

plaintiff  shows  that  a  judgment  has  defendant  should  then  furnish  plaintiff 

been  recovered  against  him  by  the  true  another   machine   which   would    fulfil 

owner  as  for  a  conversion,  the  plaintiff  the  warranty,  or,  third,  return  to  him 

is   only    entitled    to  recover  nominal  the  purchase  money  and  notes;  and  the 

damages  in  the  absence  of  a  showing  petition,  declaring  on  a  breach  of  said 

that  the  judgment  has  been  paid.  warranty,    plainly    alleged    that    the 

1.  Tower  v.  Pauly,  67  Mo.  App.  632;  machine   failed   to   fulfil   the   require- 

Skeen  v.  Springfield  Engine,  etc.,  Co.,  ments  of  the  warranty;  that  notice  was 

34  Mo.  App.  485.     And  see  in  general  duly  given  of  such  failure;  and  that 

article  Conditions  Precedent,  vol.  4,  defendant     thereupon     undertook    to 

p.  626.  remedy  the  defect  therein  and  wholly 

BoAeienej  of  Ayermenti. — "  It  is  con-  failed    to    do    so;    that    the    plaintiff 

ceded  that  the  furnace  was  sold  by  de-  within   a   reasonable    time    thereafter 

fend  ant    to    be    used    for    heating    a  returned    the    machine    to    the   place 

particular  house  of  the  plaintiff  to  sev-  where  he  received  it  and  made  demand 

enty  degrees  in  zero  weather.     Had  the  for  the  return  of  the  purchase  money 

warranty    expressly    stated    that    the  and  notes,  which  was  refused.     It  was 

reasonable  and  careful  use  of  the  fur-  held  that  such  petition  was  sufficient, 

nace  was  a  condition  precedent  to  its  Skeen  v.  Springfield  Engine,  etc.,  Co., 

complying  with  the  warranty,  it  would  34  Mo.  App'.  485. 

have  been  incumbent  upon  the  plain-  2.  Davis  v.  Robinson,  67  Iowa  355. 

tiff  to  make  the  averment  in  his  petition  8.  McCormick  Harvesting  Mach.  Co. 

that  the  furnace  was  thus  used  by  him.  v.  Brower,  88  Iowa  607,  wherein  it  was 

While  that  condition   is  implied,  the  held  that  though  the  waiver  was  not 

omission  to  state  it  in  express  terms  in  clearly  pleaded,  yet  facts   were  suffi- 

the  petition  does  not  render  that  in-  cient  to  justify  the  admission  of  waiver, 

struraeot  fatally  defective,  because  it  is  4.  MilhoUin  v.  Sharp,  13  Ind.  App. 

implied  in  the  statement  contained  in  697;  Crooker  v.  Willard,  28  N.  H.  134, 

the  petition  *  that  said  furnace  was  in-  note;  Hessel  v.  Johnson,  70  Wis.  538. 

sufficient  and  incapable  of  heating  said  See  generally  article  Damages,  vol.  5, 

dwelling  to  seventy   degrees  in   zero  p.  700. 

weather.'"    Tower  v.   Pauly,  67  Mo.  Ayerment  of  IhimsgeB  —  moBtratioiii. 

App.  632.  —  In  an  action  on  the  bond  of  an  in- 

A  contract  of  warranty  was  subject  surance  agent,  a  cross-complaint,  based 

to  the  conditions,  first,  that  if  the  ma-  on  a  breach  of  contract,  which  alleges 

chine  sold  should  fail  to  fill  the  war-  that   the  company   sold   to  the  agent 

ranty,  written  notice  thereof  should  be  renewals  warranted  to  be  worth  a  cer- 

given   to  the  defendant  (the   vendor)  tain  sum;  that  they  were   ascertained 

stating  wherein  it  failed,  and  if,  after  to  be  worth  a  much  less  sum,  where- 

a  reasonable  time  allowed  to  get  the  upon  the  contract  was  canceled   and 

machine  and  remedy  the  defect,  it  was  the  notes  given  in  consideration  for  the 

not  made  to  fill  the  warranty,  the  plain-  renewals  surrendered,  does  not  state  a 
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the  plaintiff  may  show  general  damages,  that  is  to  say,  such  as 
necessarily  accrue  from  the  breach.'  Damages  which  do  not 
necessarily  result   from  a  breach   must   be  specially  pleaded.* 

cause  of  action,  as  the  complainant  is  Aytnnent   of  Special    Damages.  —  An 

not  shown  to  have  been  injured  by  the  oral  declaration  in  a  justice's  court  on 

breach  of  the  warranty.     Kempshall  v,  all  matters  provable  under  the  common 

East,  127  Ind.  320.  counts  in  assumpsit,  and  specially  for 

In  Ives  7'.  Carter,  24  Conn.  392,  the  loss  and  damage  sustained  by  reason 

declaration   was  sustained  as  against  of  damaged  and  unwholesome  meats 

an  objection  thai  it  contained  no  suffi-  and  provisions  heretofore  sold  by  the 

cient  allegation  of  loss  or  damage  10  defendant  to  the  plaintiff,  amplified  by 

justify  a  recovery.  a  bill  of  particulars  showing  the  amount 

Warranty  of  Title  —  Averment  of  Price,  and  kinds  of  such  meats,  is  sufficient 

—  In  an  action  for  breach  of  an  im-  to  admit  evidence  in  the  circuit  court 

plied  warranty  of  title  the  price  paid  in  support  of  such  special  claim    for 

should  be  alleged,  as  it  is  the  measure  damages.     Copas   v,  Anglo-American 

of  recovery.     Hudson  v,  Norwood,  13  Provision  Co.,  73  Mich.  541. 

Tex.   Civ.  App.  662.  Under  a  general  allegation  of  dam- 

1.  Herfort  v,  Cramer,  7  Colo.  483:  ages  in  a  specific  amount  by  reason  of 
Ives  V,  Carter,  24  Conn.  403;  Cockran  a  breach  of  warranty  of  a  dry  kiln,  no 
V.  Bowles,  4  Bibb  (Ky.)  233;  Meacham  recovery  can  be  had  for  the  cost  of  con- 
V,  Cooper,  36  Minn.  227.  struction  of  a  house  in  which  to  place 

nioBtrations  of  General  Damages. —  the  dry  kiln  and  which  was  worthless 
Proof  that  the  goods  purchased  were  forany  other  purpose,  as  such  damages 
not  as  represented,  and  were  less  val-  are  special  damages  and  must  be  spe- 
uable  by  a  certain  sum  of  money  than  cially  pleaded.  Huyett,  etc.,  Mfg.  Co. 
they  were  represented  to  be,  is  admis-  v.  Gray,  11 1  N.  Car.  92. 
sible  under  a  general  allegation  of  In  an  action  for  a  breach  of  warranty 
damages,  as  such  damage  flows  nat-  in  the  sale  of  hemp  seed,  where  the 
urally  and  necessarily  from  the  false  plaintiff  by  his  petition  sought  to  re- 
representation  or  warranty.  Herfort  cover  as  damages  only  the  cost  of  pre- 
z/.  Cramer,  7  Colo.  492.  paring  the  ground  and  sowing  the  seed 

An  allegation  that  plaintiff  purchased  and  the  rental  value  of  the  land,  the 

an  interest  in  a  copartnership  and  paid  evidence  as  to  the  damages  must  be  re- 

hfteen    hundred    dollars   therefor   by  stricted  to  these  amounts,  although  the 

reason  of  defendant's  false  representa-  plaintiff,  had  he  so  claimed,  would  have 

tion  that  the  affairs  of  said  copartner-  been  entitled   to  the  value  of  the  crop 

ship  were  prosperous,  whereas  in  fact  it  which  would  have  been  raised  had  the 

was  hopelessly  insolvent,  having  lost  seed    been    of  the   kind   represented, 

its  entire  capital,  and  was  indebted  to  Crutcher  v.  Elliott,  13  Ky.  L.  Rep.  592. 

the  amount  of  eighteen  thousand  dol-  It  is  error  to  admit  testimony  over 

lars,  is  sufficient   to  support   the  dec-  objection  which  tends  to  show  an  item 

laration  on  motion  in  arrest  based  on  of  expense  incurred  by  plaintififs  not 

the  ground  that  there  is  no  sufficient  set  forth  in  the  petition  as  constituting 

allegation  of  loss  or  damage  to  justify  any  part  of  the  damages  sought  to  be 

a  recovery.     Ives  v.  Carter,  24  Conn,  recovered.     Snowden  v.  Waterman,  100 

403-  Ga.  588. 

As  interest  by  way  of  damages  when  Depreciation  in  Value,  — A  claim  for 

recoverable  is  implied  by  law,  it  need  damages  for  loss  resulting  from  depre- 

not  be   specially   pleaded.     Brown  v.  ciation  in  the  value  of  cotton  caused 

Doyle,  69  Minn.  543.  by  a  breach  of  warranty  in  the  sale  of 

2.  Herfort  v.  Cramer,  7  Colo.  483;  cotton  machinery  is  not  well  pleaded 
Cockran  v.  Bowles,  4  Bibb  (Ky.)  233;  where  it  is  not  also  alleged  that  there 
Stevens  v.  Sonto,  (N.  Y.  City  Ct.  Gen.  was  any  decline  in  the  value  of  the 
T.)  2  N.  Y.  Supp.  484;  Huyett,  etc.,  plaintiff's  cotton,  nor  that  he  had  sold 
Mfg.  Co.  V.  Gray,  in  N.  Car.  92;  Ellis  while  the  market  was  low,  or  at  a  less 
V.  Tips,  16  Tex.  Civ.  App.  82.  And  see  price  than  he  otherwise  would  have 
generally  as  to  pleading  special  dam-  done.  Ellis  v.  Tips,  16  Tex.  Civ. 
ages,  article  Damages,  vol.  5,  p.  719  <-/  App.  82. 

^eq.  Effects    of   Cancer.  —  In    an    action 
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A  plaintifT  seeking  to  recover  special  damages  for  breach  of 
warranty  must  allege  and  prove  that  such  damages  were  in  contem- 
plation of  the  parties  at  the  time  the  contract  was  made.*  It  is 
error  to  strike  from  the  petition  a  claim  for  damages  which  were 
reasonably  within  the  contemplation  of  the  parties,  and  neither 
too  remote,  nor  speculative.*  The  recovery  of  damages  arising 
from  fraudulent  representations  cannot  exceed  the  amount 
averred  in  the  declaration.' 

j\  Joinder  of  Counts.  —  Counts  in  assumpsit  on  a  warranty 
cannot  be  joined  with  counts  in  deceit.*     But  a  count  in  case  for 

upon  a  promise  to  execute  a  warranty  the  sale  of  cotton  machinery  was  sub- 

of  a  negro,  evidence  of  the  bad  effects  stantial  as  against  an  exception  that 

of  a  cancer  is  not  admissible,  unless  the  damages  claimed  were  remote,  be- 

such  bad  effects  are  specially  pleaded,  cause   it   was  also  alleged   that  such 

Cockran  v.  Bowles,  4  Bibb  (Ky.)  233.  damages  were  in  contemplation  of  the 

Loss  of  Profits  upon  a  Resale  cannot  parties  as  results  expected  to  flow  from 

be  recovered  under  a  general   allega-  a  breach  of  the  contract, 

tion  of  damages.    Stevens  z^.  Son  to,  (N.  2.  Tower  v.  Pauly.  67  Mo.  App.  632. 

Y.  City  Cl.  Gen.  T.)  2  N.  Y.  Supp.  484.  3.  Jackson  v.  Collins,  39  Mich.  557. 

Loss  on  Subcontracts,  —  An  allegation  Bedaetion  of  Damage.  —  It  is  proper  to 

that  the  vendee  had  made  a  large  num-  show  that  in  disposing  of  the  property 

ber  of  subcontracts,  relying  on  the  ven-  the  plaintiff  reduced  or  made  good  the 

dor's  contract  to  enable  him  to  carry  damages  averred.    Jackson  i/.  Collins, 

oat  such    subcontracts,  and   that    by  39  Mich.  557. 

reason  of  the  vendor's  failure  to  supply  4.  Joinder  of   AMwnpiit  and  Case. — 

goods  of  the  kind  ordered,  the  vendee  Crooker  v,  Willard,  28  N.  H.  134,  note; 

was  damaged  in  a  certain  amount,  and  Erie  City  Iron  Works  v.  Barber,  118 

further  alleging  damages  suffered  by  Pa.  St.  18. 

reason  of  loss  of  lime  of  employees  in  A  count  in  assumpsit  and  a  count 

waiting   for   the  goods  sold,   is  sufii-  in  case  on  a  warranty  may  be  joined, 

cidntly  specific.     Liggett  Spring,  etc.,  as  deceit  is  the  gist  of  the  action  in 

Co.  V.  Michigan  Buggy  Co.,  xo6  Mich,  both  counts,  and  not  guilty  might  have 

44S.  been  pleaded  to  both.     Hallock  v.  Pow- 

Saiiing  Ol^eetions.  —  "  When  the  ell,  2  Cai.  (N.  Y.)  216,  wherein  it  was 
pleading  contains  a  claim  for  general  further  held  that  if  not  guilty  be 
damages,  supported  by  a  statement  pleaded  to  the  warranty  and  non- 
of  facts  showing  that  the  damages  assumpsit  to  the  other  count,  and  the 
claimed  are  the  natural,  necessary,  and  plaintiff  take  judgment  on  the  assump- 
direct  consequence  of  the  wrong  com-  sit  count  and  enter  a  nolle  prosequi  on 
plained  of,  it  is  sulficieni,  and  not  the  warranty,  a  misjoinder  is  not  avail- 
subject  to  demurrer.  Should  proof  of  able  on  motion  in  arrest  of  judgment, 
special  damages  be  offered  on  trial,  In  Howe  v.  Cooke,  21  Wend.  (N.  Y.) 
the  objection  can  be  raised  there  that  29,  the  court  said:  "  There  is  some 
the  complaint  or  answer,  as  the  case  difficulty  in  understanding  the  case  of 
may  be,  contains  no  such  claim.  If,  Hallock  v,  Powell,  2  Cai.  (N.  Y.)  216, 
for  example,  the  defendant  in  this  case  and  it  is  not  fully  removed  by  the  ex- 
should  offer  to  prove  under  this  an-  planations  which  were  attempted  in 
swer,  that,  by  reason  of  the  purchase  Evertson  v.  Miles,  6  Johns.  (N.  Y.)  138. 
of  the  business  and  stock  mentioned,  It  was  an  action  on  the  warranty  of  a 
he  had  lost  six  months  of  his  time,  horse.  The  reporter  states  that  the 
which  was  of  the  vaipe  of  one  hundred  declaration  contained  two  count?,  one 
dollars  per  month,  an  objection  that  no  on  the  warranty,  the  other  in  assump- 
such  facts  were  stared  in  the  answer  sit.  There  is  nothing  in  this  statement 
would  be  good."  Herfort  v.  Cramer,  of  the  case  to  show  a  misjoinder.  Both 
7  Colo.  492.  counts  may  have  been  in  assumpsit; 

1.  Ellis  V.  Tips,  r6  Tex.  Civ.  App.  for  although  the  ancient  mode  was  to 

82,  wherein  an  allegation  of  damages  declare  in  case  on  a  warranty,  it  had 

resulting  from  a  breach  of  warranty  in  been  long  settled  that  assumpsit  would 
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false  representations  may  be  joined  with  a  count  upon  a  false 
warranty,  though  the  latter  count  fails  to  allege  a  scienter,  as 
both  counts  sound  in  tort.*  Where  it  is  one  of  the  terms  of  a 
contract  that  a  machine  sold  is  good,  and  if  not  so  found  on  trial 
shall  be  made  good,  the  right  to  return  it  in  case  of  failure  is  in 
pursuance  and  not  in  avoidance  of  the  contract,  and,  therefore, 
a  count  for  breach  of  warranty  is  not  inconsistent  with  a  count 
averring  a  return,  or  with  the  common  count  for  money  had  and 
received.* 

k.  Amendments.  —  A  declaration  in  tort  alleging  a  false  and 
fraudulent  warranty  may  be  amended  at  the  trial  by  striking  out 
all  averments  of  fraud,  and  the  plaintiff  may  thereupon  recover 
as  upon  a  simple  contract.'     A  declaration  in  case  for  fraud  and 

also  lie.  Stuart  v.  Wilkins,  i  Dougl.  230,  it  was  held  that  a  count  for  a 
18.  The  reporter  may  have  been  mis-  breach  of  warranty  in  a  sale  is  not  in- 
taken  in  saying  that  either  count  was  consistent  with  a  count  for  damages 
in  assumpsit;  for  the  judge  who  deliv-  caused  by  a  fraudulent  misrepresenta- 
ered  I  he  opinion  of  the  court  said  that  tion  in  the  same  sale;  and  that  both 
the  gist  of  the  action  in  both  counts  might  be  joined  in  one  petition,  such 
was  a  deceit  or  misfeasance,  in  deliver-  joinder  not  being  contrary  to  Rev. 
ing  the  plaintiff  a  distempered  horse.  Stat.  Mo.  1889.  ^  6137,  which  prohibits 
But  whatever  was  the  form  of  action,  the  joinder  in  justices' courts  of  a  cause 
it  is  enough  that  the  court  proceeded  of  action  founded  upon  a  contract  with 
on  the  ground  that  both  counts  were  one  founded  upon  trespass  to  the 
substantially  alike.  It  was  admitted  person  or  to  real  or  personal  prop- 
that  torts  and  contracts  could  not  be  erty. 
joined  in  the  same  declaration."  In   Fitzmaurice   v.    Puterbaugh,    17 

In  Lovett  v.  Pell,  22  Wend.  (N.  Y.)  Ind.  App.  318,  the  first  paragraph  of 
371,  the  court  said  that  in  the  case  the  complaint  proceeded  upon  the 
of  Hallock  V,  Powell,  2  Cai.  (N.  V.)  theory  of  a  warranty,  while  the  second 
216,  the  reporter  manifestly  made  a  counted  upon  fraudulent  representa- 
mistake  in  stating  the  case.  The  tions.  Defendant  filed  a  motion  to  sep- 
chancellor  said:  ''Although  the  de-  arate,  and  a  demurrer  for  misjoinder 
fendant  pleaded  non  assumpsit  to  one  of  causes  of  action.  Both  were  over- 
of  the  counts  in  that  case,  Mr.  Justice  ruled.  Upon  appeal  the  court  said: 
Livingston  says  he  might  have  pleaded  "  The  statute,  §  344  Burns's  R.  S.  1894 
not  guilty  to  both  counts,  as  the  (341  Horner's  R.  S.  1896),  expressly 
breach  assigned  was  a  deceit  in  deliver-  forbids  a  reversal  for  any  error  com- 
ing a  diseased  horse,  after  undertaking  mitted  in  sustaining  or  overruling  a 
to  deliver  one  that  was  sound;  and  demurrer  for  misjoinder  of  causes  of 
Mr.  Justice  Van  Ness  staled  that  he  action.  The  courts  give  effect  to  the 
had  examined  the  counts  in  that  case,  statute."  Citing  File  -o.  Springel.  132 
and  they  were  both  in  deceit.  I  pre-  Ind.  312;  Crum  r.  Yundi,  12  Ind.  App. 
sume  the  one  count  charged  that  the  308. 

defendant  promised  that  the  horse  was  1.  Patterson   v.   Kirkland,  34  Miss, 

sound,   knowing  him  to  be  unsound;  423;  Lassiter  v.  Ward,  11  Ired.  L.  (N. 

and   that    the  other  charged   that  he  Car.)  443. 

warranted    him    sound,    knowing   the  Where    counts   for  a  deceit   and   a 

fact  to  be  otherwise;  grounding  his  ac-  false  warranty  ate  joined  in  the  same 

tion   upon   the  fraud  and  deception  in-  declaration,  the  plaintiff  may  recover 

stead  of  the  promise."  on  the  second  count  without  alleging 

Under  the  Code  a  cause  of  action  for  or    proving    a    scienter.      Blanton    v. 

breach  of  warranty  and  one  for  fraud  Wall,  4  Jones  L.  (N.  Car.)  532. 

in  the  same  sale  may  be  joined  in  the  2.  Kimball,   etc.,  Mfg.  Co.    v.   Vro- 

same  petition,  as  they  grow  out  of  the  man,  35  Mich.  310. 

same  transaction.    Gartners.  Corwine,  8.  Pierce  i^.  Carey,  37  Wis.  232.     And 

57  Ohio  St.  246.  see    in   general   article   Amendments, 

Jn   Spangler  v.   Kite,   47  Mo.  App.  vol.  i,  p.  458. 
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deceit  may  be  amended  by  the  addition  of  a  count  alleging  a 
warranty,  where  the  warranty  is  alleged  simply  as  an  inducement 
to  the  contract,  or  as  one  of  the  fraudulent  means  whereby  the 
plaintiHs  were  induced  to  accept  the  defective  article.*  Where 
the  declaration  in  case  upon  an  implied  warranty  fails  to  aver  a 
scienter,  it  is  not  error  for  the  court  to  allow  an  amendment  upon 
the  trial  to  that  effect.*  In  an  action  for  breach  of  warranty  it  is 
proper  to  permit  the  declaration  to  be  amended  by  the  insertion 
of  an  averment  that  the  plaintiff  relied  on  the  warranty  in  making 
the  purchase.' 

4.  Plea  or  Answer.  —  Not  guilty  and  not  non  assumpsit  is  the 
proper  plea  in  an  action  on  a  special  warranty.'*  In  an  action 
for  breach  of  a  warranty  of  title  the  answer  should  controvert  the 
allegations  of  want  of  title  and  the  owner's  recaption.*  Where 
the  declaration  alleges  a  warranty  of  soundness,  a  plea  that  the 
defendant  did  not  undertake  and  promise  in  the  manner  and  form 
alleged  does  not  put  in  issue  the  question  of  soundness,  and 
therefore  evidence  tending  to -show  that  the  property  was  not 
unsound  is  inadmissible.®  A  release  is  not  available  under  a 
general  denial.'''  Evidence  of  facts  inconsistent  with  the  aver- 
ments of  the  answer  is  inadmissible  to  show  a  defense.®  Facts 
tending  to  establish  the  defense  that  the  sale  was  made  on  Sun- 
day and  is  therefore  void  constitute  new  matter  by  way  of 
defense  and  must  be  specially  pleaded. •    The  admission  of  the 

1.  Erie  City  Iron  Works  v.  Barber,  7.  Milhollin  v.  Sharp,  13  Ind.  App. 
102  Pa.  St.  156.  697.     See   in  general  article  Release, 

3.  Erie  City  Iron  Works  v.  Barber,    vol.  18,  p.  88. 

102  Pa.  St.  156.  8.  Johnson   v,  Wallower,    15   Minn. 

In  an  Action 'of  Contract  for  Breach  of  472. 
Warranty,  there  is  no  error  in  allowing  Evidence  Inconsistent  with  Answer.  — 
the  complaint  to  be  amended  after  the  Where  a  complaint  for  breach  of  war- 
evidence  is  in,  by  striking  out  the  ranty  and  deceit  in  the  sale  of  a  horse  al- 
word  '*  fraudulently,"  used  in  connec-  legedthat  the  horse  sold  gave  the  glan- 
tion  with  the  averment  of  warranty,  as  ders  to  another  horse  belonging  to  the 
the  rights  of  the  parties  are  not  thereby  plaintiff,  and  the  answer  denied  any 
prejudiced.  Bosworth  v,  Higgins,  such  sickness  of  such  other  horse,  it  was 
(Supm  Ci.  Gen.  T.)  7  N.  Y.  Supp.  2x0.  held  that  the  defendant  could  not  under 

8.  Lewis  V.  Bracken,  97  Ga.  337.  such   answer    show   that    such    other 

4.  Cress  v.  Henry,  i  Browne  (Pa.)  horse  at  the  time  plaintiff  purchased 
Appendix  Ixvi.  him  was  afflicted  with  a  disease  that 

5.  Dent  v.  McGrath,  3  Bush  (Ky.)  would  run  into  glanders  if  not  checked. 
174,  holding  that  where  such  allega-  Johnson  v.  Wallower,  15  Minn.  472, 
tions  are  not  controverted  by  the  an-  wherein  the  court  said:  "  Under  the 
swer,  proof  of  a  judicial  eviction  is  not  pleadings  the  evidence  was  inadmis- 
necessary.  sible  for  the  purpose  for  which  it  was 

6.  Smith  V.  Parsons,  8  C.  &  P.  199,  offered.  As  they  stood  the  defendants 
34  E.  C.  L.  351.  denied  that  the  horse  was  sick  ai  all. 

If  the  replication  to  a  plea  setting  up  The  evidence  would  go  to  show  that  he 

warranty  of  soundness  and   alleging  was,  but  from  other  causes  than  those 

unsoundness  merely  denies   the  war-  alleged  in  the  complaint.     Such  a  de- 

ranty,  the  issue  will  be  on  the  warranty,  fense     should     have    been    specially 

and  unsoundness  need  not  be  proved,  pleaded." 

Collins  V.   McCargo,  6  Smed.   &   M.  9.  Finley  v.  Quirk,  9  Minn.  194,  86 

(Miss.)  128.  Am.  Dec.  94. 
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allegation  of  sale  by  a  failure  to  deny  it  expressly  may  be  waived 
by  actually  litigating  that  question  before  a  referee.* 

6.  Instructions  —  a.  General  Principles.  —  The  general  rules 
as  to  instructions  are  of  course  applicable  to  actions  for  breach  of 
warranty  or  fraud  in  the  sale  of  chattels.*^ 

Basing  on  Issaos  and  Evidence.  —  Thus  instructions  must  relate  to 
the  matter  in  issue,'  and  of  course,  must  be  based  upon  and  sup- 
ported by  the  evidence.*  A  requested  instruction  to  the  effect 
that  the  plaintiff  should  be  confined  in  his  proof  to  the  breaches 

A  Denial  of  the  Sale  in  an  action  for  It  was  held  that  although  abstractly 
breach  of  warranty  raises  an  issue  only  plaintiffs  had  the  right  to  refuse  to  ac- 
upon  the  sale  in  point  of  fact  and  not  cept  the  horses,  and  to  regard  the  con- 
on  the  legality  of  such  sale.  Finley  v.  tract  as  rescinded,  and  to  recover  the 
Quiik,  9  Minn.  194,  86  Am.  Dec.  94.  value  of  the  machine,  yet  instructions 

1.  Mandeville  v.  Newton,  119  N.  Y.  upon  these  points  were  improper,  as 
10,  holding  that  the  referee  in  that  case  under  the  pleadings  plaintiffs'  only 
was  jusiiS^ed  in  refusing  to  find  in  ac-  right  was  to  recover  the  difference  be- 
cordance  with  the  alleged  admissions  tween  the  actual  value  of  the  horses 
and  in  determining  the  question  upon  and  their  value  as  it  would  have  been 
the  evidence.  had  they  been  as  warranted. 

2.  See  generally  article  Instructions,  Where  a  complaint  averring  breach 
vol.  II,  p.  47.  of  warranty  alleges  that  a  horse  has  the 

8.  Jackson    v.    Mott,  -yt  Iowa    263;  glanders,  but  is  broad  enough  to  cover 

Johnson   v.    Wallower,    15  Minn.  472;  any  unsoundness  rendering  the  horse 

Wallace  v.  Wren,  32  111.  146,  wherein  of  no  value,  and  there  is  evidence  tend- 

it  was  held  that  in  an  action  for  breach  ing  to  show  that  the  horse  was  war- 

of  warranty  it  is  improper  to  instruct  ranted  free  from  disease,  it  is  not  error 

as  to  fraud.  to  charge  the  jury  that  if  the  horse  had 

Inetrnctions  Limited  by  Issnes — Ulus-  any  disease  that  rendered  him  worth- 

trations.  —  Where  an  instruction  does  less    they    should    find    for    plaintiff, 

not  relate  to  the  issues,  it  is  immaterial  Johnson  v,  Wallower,  15  Minn.  472. 
whether  it  was  right  or  wrong,  unless        The  complaint  alleged  a  sale  of  hops 

the  instruction    given  was  calculated  by  sample   on    express    warranty    of 

to  mislead  the  jury  or  otherwise  injure  quality,  and  that  the  defendants  were 

the  opposite  party.     Day  v.  Raguet,  14  the  growers  of  the  hops,  hence  alleging 

Minn.  273.  an  implied  warranty  of  merchantable 

Where  the  case  was  tried  solely  upon  quality.     The  answer  denied  the  ex- 

the  theory  that  the  plaintiffs*  right  to  press  warranty,  and  admitted  that  the 

recover  depended  upon  their  proving  a  defendant  grew  the  hops,  but  averred 

breach   of  the   implied  warranty  em-  their  soundness  at  the  time  of  delivery, 

braced  in  Civil  Code,  §  3555,   par.  3,  It  was  held  that  the  ccmrt  rightly  in- 

namely,  that  the  seller  '*  knows  of  no  structed  that  the  plaintiff,  to  recover, 

latent    defects    undisclosed,"   it    was  must  prove  a  sale  by  sample  and  the 

error  to  charge  in  substance  that  the  inferiority  of  the  bulk  to  the  sample, 

defendant  would  be  liable,  not  only  in  or  that  there  was  an  express  warranty 

the  event  he  actually  knew,  but  also  if  of  quality,  or  fraud  on  the  part  of  the 

he  ought  to  have  known,  of  the  dis-  vendor.     Schmieg  v.   Wold,    i    Wash, 

eased  condition  of  the  stock  when  he  Ter.  472. 

made  the  sale.    Snowden  v.  Waterman,        4.  Englehardt    v,   Clanton,   83   Ala. 

100  Ga.  588.  336;  Brennecke  v,  Heald,  107  Iowa  376; 

In  Jackson  v,  Mott,  76  Iowa  263,  the  Locke  v.  Priestly  Express  Wagon,  etc., 

petition  set  out  an  agreement  to  pay  Co.,  71  Mich.  263;  Connell  v.  McNett, 

for  a  machine  with  a  team  of  horses  109  Mich.  329;  M.  Foster  Vinegar  Mfg. 

represented  to  be  of  a  certain  age,  and  Co.  v.  Guggemos,  98  Mo.  391;  Coates 

the  failure  of  defendant  to  comply  with  v.  Harvey,  (Buffalo  Super.  Ct.  Gen.  T.) 

it,  in  that  his  horses  were  of  a  much  2  N.  Y.   Supp.  5;    Tacoma  Coal  Co.  v, 

greater  age,  and  asked  damages   for  Bradley,  2  Wash.  600,  26  Am.  St.  Rep. 

the    fraud  and    breach   of    warranty.  890;     Kleeb    t.    Bard,    7    Wash.    41; 
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specified  in  his  declaration  ought  not  to  be  refused.*     Where  an 

instruction  cannot  be  correct  in  any  view  of  the  evidence  admis- 
sible under  the  pleadings,  the  judgment  will  be  reversed  although 
the  evidence  is  not  in  the  record.* 
ContradietOTy,  XiBleading,  and  Argumentatlye  Instractioni.  —  An  instruction 

Schmieg  v.  Wold,   i   Wash.  Ter.  472;  from    the  general    rule    that    to    sell 

Trapp  V.    New   Birdsall  Co.,  99  VVis.  articles  by  a  descriptive  character  or 

458.  designation    is    a  warranty  that  the 

Basing  InstructionB  on  Evidenoa.  —  article  sold  is  of  such  quality  or  char- 
Where  the  evidence  does  not  shonr  neg'  acter,  upon  the  ground  that  printed 
ligence  in  the  use  of  the  warranted  notices  which  were  put  on  the  pads- 
article  causing  the  damage  complained  ages  and  bill-heads  became  a  part  of 
of.  it  is  not  error  to  refuse  to  instruct  the  contract  of  sale,  a  charge  that  If 
that  if  the  plainiiff's  negligence  con-  such  notices  formed  part  of  the  con- 
tributed to  his  loss  he  cannot  recover,  tract  the  plaintiff  could  not  recover,  is 
Poland  t/.  Millor,  95  Ind.  3S7.  proper.      Coates  v.    Harvey,   (Buffalo 

Where  the  contract  provides   for  a  Super.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  5. 

test,  an  instruction  as  to  a  breach,  set-  Where  the  plaintiff  alleged  a  special 

tiog  up  a  different  test,  is  erroneous,  warranty  to  be  based  on  a  given  test, 

Locke  zf.  Priestly  Express  Wagon,  etc.,  and  defendant  denied  that  the  test  to 

Co..  71  Mich.  263.  be  applied  was  that  alleged  by  plaintiff. 

Where  defendant  relies  upon  the  fall-  and  set  up  a  different  test,  and  there  was 

ing  in  of  colce  ovens  as  proof  of  the  evidenceinsupport  of  both  contentions, 

poor  quality  of  brick,  it  is  not  errone-  aninstructionthatif  the  jury  found  that 

ous  to  instruct  that  if  *'  the  falling  in  there  was  a  general  warranty  and  a 

of  said  ovens  was  caused  by  a  miscon-  breach  thereof  they  should  find  for  the 

struction  of  the  same,  or  any  defects  plaintiff   was  erroneous.      Bedford   v, 

in  said  construction  or  material  used  Magibben,  12  Ky.  L.  Rep.  193. 

therein,  other  than  the  goods  involved  1.  Snowden   v.   Waterman,    100  Ga. 

in  this  controversy,  or  the  misuse  of  58S. 

said  oven  subsequent  to  said  construe-  2.  Rapp  v.  Kester,  125  Tnd.  79. 
tion,  the  defendant  is  not  entitled  to  Instruction  Enlarging  Temu  of  War- 
any  damages."     Tacoma  Coal  Co.  v.  ranty.  —  In  an  action  on  certain  prom- 
Bradley,  2  Wash.  600,  26  Am.  St.  Rep.  issory  notes  and   to  foreclose  a  mort- 
890.  S^S^  executed  to  secure  the  same,  the 

Where  the  unsoundness  was  patent  defendant  filed  a  counterclaim  alleging 

or  obvious,  an  instruction  by  the  court  that  the  payee  of  the  notes  warranted 

that  a  general  warranty  of  unsound-  the  boilers  which  constituted  a  part  of 

n ess  does    not  cover    patent  defects,  their  consideration,  to  be  sound,  perfect, 

whether  right  or  wrong,  was  equiva-  and  in  good  condition,  except  one  small 

lent  to  charging  that  if  the  unsoundness  leak  in  the  end  of  one  of  them.     The 

was  not  obvious  the  plaintiff  was  en-  court  instructed  the  jury,  in  substance, 

titled   to  recover,   and   the   giving   of  that  the  defendant  must  not  only  prove 

such  an  instruction,  so  far  as  plaintiff  these  allegations,  in  order  to  succeed, 

was  concerned,  was  at  least  harmless,  but   that  he   must  prove   in   addition 

Mulvany  v.    Rosenberger,   18  Pa.  St.  thereto  that  the  payee  warranted  the 

203.  boiler  and  machinery  to  be  capable  of 

Where     the    proof    shows    that     a  performing  the  work  of  the  mill  to  its 

machine   was   warranted   to  do    good  full   capacity.     It   was  held   that   the 

work  when  properly  managed,   an  in-  above  instruction  was  erroneous,  and 

struction    that    if    on    fair    trial    the  although  the  evidence  was  not  in  the 

machine  could  not  be  made  to  work  record  the  cause  should   be  reversed 

profitably  and  successfully  it  did  not  for  the  giving  of  it,  since  it  could  not 

comply  with  the  warranty,  is  errone-  be  correct  under  any  evidence  that  was 

ous.     Walter  A.  Wood  Mowing,  etc.,  admissible    under   the   issues    in    the 

Mach.  Co.  V.  Field,  8  Ind.  App.  107.  cause.     A  party  is  never  conipelled  to 

Where  the  action  is  for  breach  of  war-  prove  more  than  he  alleges  in  a  good 

ranty  that  seeds  were  of  a  certain  kind,  complaint,  or  answer,  in  order  to  suc- 

and  defendant   claims  to  be  relieved  ceed.     Rapp  v.  Kester,  125  Ind.  79. 
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given  must  not  be  contradictory,*  nor  misleading.*  An  argu- 
mentative or  misleading  instruction,  or  an  expression  of  opinion 
upon  the  evidence  may  be  harmless  error  where  the  matter 
involved  is  immaterial.* 

BrMMT  Onrtd  by  Other  lutmotidiif.  —  Erroneous  instructions  are  some- 
times, but  not  always,  cured  by  the  giving  of  other  correct 
Instructions.*  An  instruction  that  the  warrantor  must  have 
known  that  the  property  was  not  as  represented,  in  order  to 
constitute  a  breach,  is  not  cured  by  another  correct  charge  as  to 
warranty.* 

*.  As  TO  Warranty  or  Fraud  —  What  constitutes  Wirranty.  — 
The  court  should  properly  instruct  the  jury  as  to  what  will  con- 
stitute a  warranty.*     But  whether  statements  and  representations 

1.  Stevenson  v.  Reaves,  24  Ala.  425,  conveying?  to  the  jury  the  impression 

wherein  a  judgment  was  reversed  be-  that  the  court  believed    the  vendee's 

tause   the  last   portion  of  the  charge  statementby  giving  special  prominence 

contradicted  the  first.  to  his  testimony,  is  a  harmless  erfor, 

9.  Misleading      Instructions.  —  Bren-  the  vendee's  knowledge  of  the  sheep 

neclce  v.  Heald,   107  Iowa  376;  Both-  being  immaterial  inasmuch  as  he  relied 

well  V.  Farwell,   74  Iowa  324;  Palmer  upon   ihe  vendor's  express  warranty. 

V.   Mt.  Sterling  Nat.  Bank,  13  Ky.  L.  And  for  the  same  reason  an  instruction 

Rep.   790;    Day  v,   Raguet,   14  Minn,  as  to  the  vendee's  reasons  for  relying 

273;  Scnmieg  v.  Wold,  i  Wash.   Ter.  upon    the   warranty    cannot    be    held 

472.  error.     Hogan  v.  Shuart,  11  Mont.  498. 

Misleading      Instructions.  —  An     in-  4.  Johnson    v.   Wallower,   15    Minn, 

struction  that  the  measure  of  recovery  472;    M.   Foster  Vinegar  Mfg.  Co.  v. 

will  be  the  value  of  the  property  and  Guggemos,  98  Mo.  39T. 

"rights,"  as  shown  by  the  evidence,  lUnstration  of  Ertor  Kot  Cnred  by  Other 

f>urchased  by  the  plaintiff  and  not  de-  Instmotions. —  It  is  error  to  charge  that 
ivered,  is  not  misleading  where  the  if  defendant  knowingly  represented  to 
good  will  of  the  business  was  part  of  plaintiff  that  a  horse  sold  was  sound, 
the  consideration  and  one  of  the  rights  whereas  it  was  afflicted  with  a  disease 
claimed  to  have  been  lost.  Brennecke  which  it  communicated  to  another  horse 
V,  Heald,  107  Iowa  376.  of  the  plaintiff  so  that  such  horse  was 
An  instruction  as  to  what  would  con-  rendered  worthless,  the  jury  might  find 
stitute  a  warranty,  which  directed  the  for  plaintiff  the  value  of  such  second 
attention  of  a  jury  to  any  declaration  horse,  because  it  omits  the  qualification 
or  affirmation  made  "just  before  or  that  the  disease  was  communicated  to 
at  the  sale  of  the  bucks  in  question,"  the  second  horse  without  plaintiff's 
and  also  to  statements  made  "  at  the  negligence  or  fault;  and  such  erroneous 
time  of  or  during  the  negotiations  cul-  instruction  is  not  remedied  by  a  further 
tninating  in  the  purchase  of  the  sheep,"  independent  instruction  that  plaintiff  is 
is  not  misleading,  and  defendant  could  entitled  to  recover  if  the  disease  was 
not  complain  that  statements  made  by  communicated  to  the  second  horse 
plaintiff  four  or  five  weeks  prior  to  the  without  plaintiff's  fault.  Johnson  v, 
sale  were  thereby  excluded  from  the  Wallower,  15  Minn.  472. 
consideration  of  the  jury.  Both  we  11  z/.  5.  Sanders  v.  Briiton,  (Tex.  Civ. 
Farwell,  74  Iowa  324.  App.  1898)47  S.  W.  Rep.  550,  reversing 
3.  Hogan  V,  Shuart,  11  Mont.  498.  on  rehearing  45  S.  W.  Rep.  209. 
Bannleis  Error.  ^  An  instruction  that  6.  In  Burnham  v,  Sherwood,  56 
the  jury,  in  concluding  whether  the  Conn.  229,  where  the  court  had  already 
vendee  had  an  opportunity  to  exam-  instructed  the  jury  that  any  repre- 
ine  the  sheep,  should  consider  all  sentation  made  by  the  seller  with  the 
the  circumstances  of  the  case,  includ-  intention  that  the  buyer  shall  rely 
Ing  his  statement  that  he  was  ignorant  thereon  as  a  fact,  is  a  warranty,  a  fur- 
as  to  the  means  of  determining  the  ther  instruction  that  if  a  qualification 
ages  of  sheep,  while  objectionable  as  of  the  representation  by  the  words  "  so 
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of  the  vendor  should  be  regarded  as  a  warranty  or  only  as  an 
expression  of  opinion  is  a  question  for  the  jury,  and  it  is  error  to 
instruct  as  matter  of  law  that  they  constitute  a  warranty.* 

itMf  of  Fnwd.  —  In  assumpsit  for  breach  of  warranty,  it  is  proper 
to  charge  that  proof  of  fraud  will  not  support  a  recovery,*  and 
it  is  improper  to  instruct  the  jury  what  would  constitute  a  fraud 
in  the  sale,  as  the  question  of  fraud  is  not  involved  in  the  issue.' 

anMUoBi  for  Jury.  —  Upon  a  warranty  of  the  soundness  of  an 
animal  sold  it  is  for  the  jury  to  decide  what  is  embraced  therein.** 
In  an  action  upon  an  express  warranty,  instructions  withdrawing 
from  the  jury  all  questions  as  to  implied  warranties  are  not 
objectionable.* 

la  aa  Aetion  for  7alM  loproieatatioiifl,  the  court  should  explain  the 
difference    between    representations  of  actual   value  and   mere 

far  as  known,*'  to  the  vendor,  was  only  damages  for  breach  of  the  warranty; 

a  cover  for  the  representation  of  a  fact,  but  for  that  purpose  only,  and  not  as 

the  representation  nevertheless  became  aground  of  recovery.'*     This  charge 

a  warranty,  was  held  unnecessary,  and  was    held    erroneous,   as    it    asserted 

where  there  was  no  evidence  that  such  a   proposition  that  such  declarations, 

qoalification  was  introduced  for  such  a  although  they  might  have  amounted  to 

purpose,  a  request  to  submit  the  ques>  a   warranty,    would   not  constitute    a 

tioa  of  the  seller's  intent   to   deceive  ground  of  recovery.     The  court  said 

was  properly  refused.  that  it  seemed  probable  that  the  court 

Wamntor  Acting  as  Xzecator.  —  Upon  below  intended  nothing  more  than  to 
an  issue  of  warranty,  it  is  error  to  convey  to  the  jury  the  idea  that,  in  the 
charge  that  the  fact  that  the  alleged  case  before  them,  the  right  of  the  plain- 
warrantor  was  acting  in  the  capacity  tiff  to  recover  must  depend  upon  the 
of  executor  was  not  a  matter  for  the  warranty  and  its  breach,  and  not  on  any 
consideration  of  the  jury.  Drake  v.  deceit;  but  that  the  language  of  the 
Baios,  8  Jones  L.  (N.  Car.)  122.  charge  would  not  bear  that  construc- 

1.  Jackson  V.  Mott,  76  Iowa  263,  nV/ff^  tion.     Stevenson   v.    Reaves,   24   Ala. 

McGrew    r.    Forsythe,   31    Iowa   i8x;  425. 

Tewkesbury  v,   Bennett,  31   Iowa  84;  In  an  action  for  a  breach  of  warranty 

McDonald   Mfg.    Co.   v,   Thomas,    53  where  it'was  shown  that  plaintiff  agreed 

Iowa  560;  Figge  v.  Hill,  61  Iowa  430.  to  buy  if  the  animal  stood  the  agreed 

^'here  the  court  instructs  the   jury  test,  and  that  the  defendant  represented 

as  a  matter  of  law  that  certain  repre-  that  the  test  had  been  successfully  ap- 

seniations  constitute  a  warranty,  the  plied,  whereas  it  had  not.  an  instruc- 

error  is  not  cured  by  other  portions  of  tion  that  the  jury  need  not  necessarily 

the  charge  where  the  alleged  modifica-  believe  the  defendant  guilty  of  false 

tions  are  couched  in  general  terms,  and  representations  before  they  could  find 

it  is  not  at  ail  certain,  in  fact  is  hardly  for  the  plaintiff,  was  proper.     Bedford 

probable,   that  they  would  be  under-  v.  Magibben,  12  Ky.  L.  Rep.  193. 

stood  by  a  juror  possessed  of  little  or  8.  Wallace  v.  Wren,  32  111.  146. 

DO  legal  knowledge,  as  having  the  cur-  4.  Thornton  v,  Thompson,  4  Gratt. 

alive  effect  claimed  for  them.    Jackson  (Va.)  121. 

V.  Mott,  76  Iowa  263.  6.  In  Douglass  v,  Moses.  89  Iowa  40, 

9.  In  assumpsit  for  a  breach  of  war-  the  complaint  alleged  an  express  war- 
ranty of  the  soundness  of  a  chattel,  the  ranty,  and  the  court  instructed  the  jury 
court  charged  the  jury,  "  that,  if  de-  that  "  if  no  representations  were  made 
fendant  made  any  false  and  fraudulent  at  the  time  of  the  sale,*'  plaintiff  could 
representations  to  the  plaintiff  they  not  recover.  This  was  held  not  errone- 
would  be  considered  by  the  jury  with  ous  upon  the  ground  of  withdrawing 
the  other  evidence  in  the  cause,  for  the  from  the  jury  the  question  of  breach 
purpose  of  determining  whether  there  of  an  implied  warranty,  since  that 
was  a  warranty,  a  breach  of  the  war-  question  was  not  involved  in  the  is- 
raoty,   and   the  amount  of   plaintiff's  sues. 
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expressions  of  opinion.* 

Where  the  AoUon  Is  Baied  on  Breaeh  of  Warranty  and  I^ndnlent  Eepresenta- 
tioai,  a  charge  requiring  the  jury  to  find  both  breach  of  warranty 
and  fraudulent  representations  before  they  can  find  for  the  plain- 
tiff is  erroneous.* 

c.  As  TO  Scienter.  —  Where  the  action  is  based  on  false  rep- 
resentations and  not  on  breach  of  warranty,  an  instruction  that 
the  plaintiff  may  recover  without  proving  a  scienter  is  erroneous,' 
and  upon  a  proper  request  it  is  the  duty  of  the  court  to  charge 
that  the  plaintifl  is  bound  to  prove  a  scienter  as  alleged.* 

d.  As  TO  Damages.  —  The  court  may  properly  instruct  the 
jury  as  to  the  measure  of  damages  for  a  breach.* 

6.  Action  by  Third  Person  Against  Vendee.  —  When  a  third  per- 
son sues  the  vendee,  claiming  title  to  the  property  sold,  it  is  not 
uncommon  for  the  vendor  to  assume  the  defense  of  such  action 
in  order  to  protect  himself  upon  his  implied  warranty  of  title.* 

1.  Jenne  v,  Gilbert,  26  Neb.  457.  5.  Foster  v,  Rodgers,  27  Ala.  602. 

In  an  action  for  a  breach  of  war-  A  request  to  charge  that  the  measure 
ranty  as  to  the  age  of  sheep,  an  in-  of  damages  is  the  difference  between 
struclion  that  if  the  vendor  knew  their  the  actual  value  of  the  goods  and  what 
ages  and  had  means  of  knowing,  the  would  have  been  their  value  if  they 
jury  should  consider  these  facts  with  had  been  as  warranted,  is  properly  re- 
all  other  facts  in  the  evidence  in  deter-  fused,  since  this  is  the  minimum  to 
mining  whether  he  stated  their  ages  as  which  plaintiff  is  entitled,  and  the  jury 
his  opinion  or  as  facts,  is  proper,  may  properly  add  interest.  Foster  v. 
Hogan  V.  Shuart,  11  Mont.  498.  Rodgers,  27  Ala.  602.     See  also  Hook 

2.  Nations  v.  Love,  (Tex.  Civ.  App.  v.  Stovall,  30  Ga.  418. 

1894)  26  S.  W.  Rep.  232.  6.  AisQinptioii  of  Defense  by  Warrantor 

In  Day  v.  Raguet,  14  Minn.  273,  the  of  Title.  —  Where  replevin  is  brought 
answer  set  up  as  a  counterclaim  that  against  a  purchaser,  and  the  seller 
plaintiffs  contracted,  warranted,  and  assumes  the  defense  in  order  to  protect 
represented  that  the  goods  should  be  himself  on  his  warranty,  the  purchaser 
of  a  certain  quality,  and  that  the  goods  cannot  be  required  to  watch  and  de- 
delivered  did  not  correspond  with  the  fend  the  action  without  at  least  ade- 
contract,  warranty,  and  representa-  quate  notice  and  adequate  reason.  De 
tions.  It  was  held  that  the  court  Witt  v,  Prescotl,  51  Mich.  298. 
correctly  charged  *'  that  under  the  The  only  effect  of  a  failure  to  give 
pleadings  the  defendants  are  bound  to  the  vendor  warrantor  notice  of  the  suit 
establish  either  an  express  warranty  or  against  his  vendee  is  that  he  cannot  be 
fraud  or  contract  as  to  quality  in  refer-  made  responsible  for  the  costs  thereof, 
ence  to  the  different  sales,  before  they  and  the  record  is  not  admissible  to 
will  be  entitled  to  any  deduction  by  show  that  he  had  no  title  at  the  time 
way  of  recoupment  or  counterclaim."  of  sale.     Burt  t/.  Dewey,  31  Barb.  (N. 

8.  Manes   v.    Kenyon,    18    Ga.   291;  Y.)  540. 
Allen  If.  Wanamaker,  31  N.J.  L.  370;        If  the  vendor  assumes  the  defense  of 

Mead  v.  Crane,  5  N.  J.  L,  985;  Searing  an  action  by  a  third  party  against  the 

V,  Lum,  5  N.  J.  L.  785.  vendee  for  the   value  of  goods  sold, 

4.  Allen  v.  Wanamaker,  31  N.  J.  L.  judgment  for  plaintiff  shows  a  breach 

370.  of  warranty,  even  though  the  suit  is  in 

Where  the  Warranty  Is  of  Soundneii  so  assumpsit  when   it   ought  strictly   to 

far  as  the  vendor  knows,  it  is  proper  10  have  been  in  trespass  or  I  rover;  and  to 

instruct  that  to    prove   a   breach   the  charge   the   vendor   with   the  costs  of 

plaintiff  must  show  not  only  unsound-  such  suit  written  notice  to  defend  was 

ness  but  also  defendant's  knowledge  unnecessary,  the  vendor  having  in  fact 

of    such    unsoundness.     Burnham    v.  assumed    the    defense.     Jennings    v^ 

Sherwood,  56  Conn.  229.  Sheldon,  44  Mich.  92. 
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SATISFACTION. 

See  articles  ACCORD  AND  SATISFACTION,  vol.  i,  p.  73; 
PAYMENT,  vol.  16,  p.  164;  RELEASE,  vol.  18,  p.  88; 
SA  TISFACTION  AND  DISCHARGE  OF  JUDGMENTS, 
post;  and  TENDER, 


SATISFACTION  AND  DISCHARGE  OF 

JUDGMENTS. 

By  William  B.  Hale. 

I  Entry  of  Satisfaction,  i  19. 

IL  GOKPELLINO  EKTRY  OF  SATISFACTIOK,  1 22. 

1.  In  General,  122. 

a.  Power  of  Court,  122. 

b.  "yudicial  Act,  124. 

c.  Satisfaction  as  to  All,  124. 

d.  Grounds,  124. 

2.  Application  to  Court,  125. 

a.  Form  of  Application,  125. 

(i)  Motion,   125. 

(a)    When  Proper^  125. 

(Ji)  Nature  of  Proceeding,  1 28. 

{c)  Form  of  Motion,  128. 

(2)  Audita  Querela,  128. 

(3)  Bill  in  Equity,  1 29. 

(4)  Civil  Action,  131. 

b.  Place  of  Moving,  132. 

c.  Time  of  Moinng,  132. 

d.  Notice  of  Motion,  132. 

e.  Parties,  133. 

(i)   Who  May  Maintain,  133. 
(2)  Necessary  Parties,  133. 
/.  Hearing  and  Determination,  134. 
(i)   Trial  of  Issues,  134. 
(2)  Order,  136. 
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g.  Costs,  137. 

3.  Action  for  Penalty^  137, 

4.  Action  on  the  Case,  138. 

ni  Vacating  Entbt  of  Satisfactiok,  i  39. 

1.  Po7ver  in  General,  139. 

2.  Application,  140. 

a.  Form  of  Application,  140. 

b.  Place  of  Application,  143. 

c.  Notice  of  Application,  143. 

d.  Parties^  144. 

(i)    Who  May  Maintain,  144. 
(2)  Necessary  Parties,  144. 

e.  Hearing  and  Determination,  145. 

y.  G75/J,  146. 

3.  operation  and  Effect,  146. 

4.  Grounds  for  Vacating,  147. 

^z.   ///  General,  147. 

^.    Satisfaction  under  Void  Le7y  or  Sale,  149. 
^.  Absence  of  Leviable  Interest  in  Property  Sold,  150. 
(i)  At  Common  Laiu,  150. 

(rt)  Statement  of  Rule,  150. 
(/^)  Mode  of  Relief  ,  151. 

(2)  ///  Equity,  151 

(3)  Under  Statutes,  152. 

IV.  Set-off  of  Judgment  Against  Judgment,  i  54. 

1.  Po7uer  of  Court,  154. 

2.  Discretion  of  Court,  159. 

3.  Application  for  Set-off,  164. 

tf.   Form  of  Application,  164. 

^.    Time  of  Application,  168. 

r.  Place  of  Application,  168. 

^.   Notice  of  Application,  169. 

<r.   Hearing  and  Determination,  169. 

4.  Order  of  Set-off,  170. 

V.  Pleading  Payment  or  Satisfaction,  171. 

1.  Admissibility  of  Plea,  171. 

^.   Payment,  171. 

^.  Accord  and  Satisfaction,  171. 

r..  Release,  172. 

^.   ^^7M  Payment  and  Nul  Tiel  Record,  173. 

2.  Necessity  of  Pleading  Specially,  173. 

3.  Sufficiency  of  Plea,  174. 

VI.  Effect  on  Eight  of  Appeal,  175. 

1 .  General  Rule,  175. 

2.  Acceptance  of  Be neft,  176. 

^.   Statement  of  Rule,  176. 
^.   Applications  of  Rule,  177. 
r.  Dismissal  of  Appeal,  179. 

3.  Voluntary  Performance,  179. 
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X  XVTBY    07   8ATI8FAOTI0V  —  Hatiire   and    £fli»et.  —  An  entry    pf 

satisfaction  of  a  judgment  upon  the  record  is  in  the  nature  of  a 
receipt  which  may  be  explained,  qualified,  controlled,  or  contra- 
dicted by  parol  evidence.  *  It  is,  however, /frj>«<a: /a^i>  evidence 
of  payment  or  a  gift,  and  its  legal  effect  is  the  extinguishment  of 
the  judgment  debt.^ 

Bar  to  Further  Proctedingi.  —  Accordingly,  while  a  judgment 
appears  by  the  record  to  be  satisfied,  no  proceedings  can  be 
maintained  with  respect  thereto  which  proceed  upon  the  theory 
that  the  judgment  remains  a  subsisting  obligation.'  Thus  no 
action  lies  upon  a  satisfied  judgment.*     So  after  entry  of  satis- 


1.  State  V.  Martin,  20  Ark.  629; 
Tarver  v.  Rankin,  3  Ga.  214;  Krutz  v. 
Craij^.  53  Ind.  561;  Pauley  v.  Weisart, 
59  Ind.  241;  Stewart  v,  Armel,  62  Ind. 
593:  Beach  v,  Botsford,  I  Dougl. 
(Uich.)  199;  Dane  v.  Holmes,  41  Mich. 
661;  Cohen  v.  Camp,  46  Mo.  179; 
Winter  v,  Kansas  City  Cable  R.  Co., 
73  Mo.  App.  173;  Rochester  Distilling 
Co.  V.  Devendorf,  72  Hun  (N.  Y.)  622; 
Reynolds  v.  Magness,  2  Ired.  L.  (N. 
Car.)  26;  Moseby's  Appeal,  (Pa.  1886) 
4  Cent.  Rep.  627. 

An  Entry  of  Satiifaetion  Is  Sot  Gonola- 
sim.  —  McDonald  v,  Lewis,   42  Mich. 

135. 

The  Beedpt  of  a  Clerk,  like  that  of  any 
other  person,  is  open  to  explanation  by 
extrinsic  proof.  Haynes  v»  Wheat,  9 
Aia.  239. 

GoUatoral  AfcUek.  — The  validity  of 
an  entry  of  satisfaction  on  a  judgment 
cannot  be  collaterally  attacked  before 
aa  auditor  on  distribution.  Bare*s 
Estate,  5  Lane.  L.  Rev.  (Pa.)  36.  See 
also  Table r  v.  Castle,  22  Md.  94. 

2.  Arkansas.  — Snider  v.  Greathouse, 
16  Ark.  72;  Carters.  Adamson,  21  Ark. 
287.  But  see  Whiting  v,  Beebe,  12 
Ark.  421. 

California,  —  People  v.  Burns,  78 
Cal.  645. 

Illinois.  —  Hughes  v.  Streeter,  24  111. 
647;  Seymour  v.  Haines,  104  111.  557; 
Page  V,  Benson,  22  111.  484. 

liTdfa,  —  MiUigan  v.  Bowman,  42 
iova  414. 

Maryland.  —  Parker  r.  Sedwick,  5 
Md.  281. 


Sec  also  infra^  VL  Effect  on  Right  of 
Appeal. 

Effect  on  Judgment.  —  When  a  judg- 
ment has  been  satisfied,  it  ceases  to 
have  a  legal  existence.  Luneau  v. 
Edivards,  39  La.  Ann.  876. 

Foreign  Judgment  —  Gertifled  Tnui- 
ioript.  —  A  regularly  certified  transcript 
of  the  record  of  a  judgment  of  another 
state,  containing  an  entry  of  satisfac- 
tion by  the  defepdaut,  is  prima  facie 
evidence  of  the  payment  by  him. 
Carter  v.  Adamson,  ai  Ark.  287. 

8.  Proceedings  npon  an  Amended  Peti- 
tion filed  after  judgment  and  after  the 
judgment  has  been  discharged  ar^ 
mere  nullities.  Brown  v,  Vancleave, 
86  Ky.  381. 

Correctijig  Mistake  in  Judgment  Afl«r 
Satisfaction.  —  A  mistake  of  the  clerk 
made  in  entering  up  a  judgment  may 
be  corrected  on  motion  of  the  plaintiff, 
even  after  the  payment  and  satisfac- 
tion of  the  erroneous  judgment  by  the 
defendant.  Goldsmith  v,  Clausen,  14 
Iowa  278. 

4.  UntU  Entry  of  Satiafsction  li  YaeaM 
or  set  aside,  no  action  can  be  main- 
tained on  the  judgment.  Seymour  v. 
Haines,  104  111.  557.  See  also  Tudor 
V.  Taylor,  26  Vt.  448,  in  which  case  the 
court  cited  Pratt  v.  Jones,  22  Vt.  344; 
Baxter  v.  Tucker,  i  D.  Chip.  (Vt.)  353; 
Dimick  v.  Brooks,  21  Vt.  578,  and 
Lawrence  v.  Pond,  17  Mass.  433. 

Where  the  (Uerk  Enters  Satisfaction 
Wiihont  Authority,  an  action  may  be 
maintained  upon  the  judgment  without 
first  moving  10  vacate  the  satisfaction. 


New  York.  —  Rochester  Distilling  Seymour  v.  Haines,  104  111.  557» 
Co.  V.  Devendorf,  72  Hun  (N.  Y.)  622;  wherein  Dickey,  J.,  dissented  vigor- 
Packard  V.  Hill,  7  Cow.  (N.  Y.)  434.  ously. 

North  Carolina.  —  Reynolds  v.  Mag-       Vacating  Satisfaction.  —  In  some  juris- 

ness,  2  Ired.  L.  (N.  Car.)  26.  dictions  an  action  upon  a  judgment  or 

Pennsylvania,  —  Kerr's  Appeal,   104  a  scire  facias  is  the  method  of  vacating 

Pa.   St.  282;    Landis   v.   Brackbill,   7  a  satisfaction  of  record.     See  infra^ 

Lane.  L.  Rev.  (Pa.)  275.  III.  Vacating  Entry  of  Satisfaction, 
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faction  of  a  judgment,  no  further  execution  can  issue  until  the 
satisfaction  is  vacated  and  a  new  execution  awarded  by  an 
order  of  the  court  in  which  the  judgment  was  rendered.* 

Entry  Without  Sotioe.  —  An  entry  of  payment  or  satisfaction  of  a 
final  judgment  or  decree,  made  at  a  term  subsequent  to  its  ren- 
dition, is  not  binding  upon  a  party  in  interest,  nor  evidence 
against  him,  when  made  without  notice  to  him.* 

Authority  of  Clerk.  —  In  some  states,  by  statute,  the  clerk  of  the 
court  in  which  a  judgment  has  been  rendered  has  authority  to 
receive  payment  and  to  enter  satisfaction.' 

Entry  Not  a  Judidal  Act.  —  Where  the  plaintiff  or  his  attorney 
appears  before  the  clerk  and  acknowledges  and  enters  satisfac- 
tion of  a  judgment  under  the  provisions  of  the  statute,  no  judicial 
action  is  required.'* 

Form  of  Entry.  —  The  statutes  of  the  different  states  provide  for 

1.  Snipes  v.   Beezley,  5  Oregon  420.  before  issuing   e^iecution.      Anderson 

And   see  article   Executions  Against  v.  Nicholas,  4  Robt.  (N.  Y.)  630. 

Property,  vol.  8,  pp.  320  et  seq.^  463  2.  Armstrong  v.  Harper,  65  Ala.  523. 

et  seq.  Impeachment   by  Third  Person.  —  An 

Consent  of  Parties  Immaterial. —  Where  entry  of  satisfaction  may  be  impeached 

a  judgment  has  been  paid,  and  satis-  by  a  third  person  who  was  not  a  party 

faction  entered  on  the  docket  of  the  to  it.     Stahl   v.  Jarrett,  2  Rawle  (Pa.) 

justice,  the  justice  has   no   power  by  449. 

the   consent  of    the   parties  to  cancel  3.  Aicardi  v,  Robbins,  41  Ala.  541. 

the   satisfaction   and   issue  an  execu-  Under  the  Michigan  Statute  the  clerk 

tion.     The  judgment  having  been  once  may   discharge   a    judgment   as   to  a 

satisfied  cannot  be  revived.     Bynum  v.  released   judgment  debtor,    upon    the 

Murrell,  8    Humph.  (Tenn.)  701,  cited  filing  of  the  proper  evidence,  but  such 

with  approval  in  Trevathan  v,  Cald-  filing  and  discharge  are  not  a  prerequi- 

well,  4  Heisk.  (Tenn.)  539.  site  to  the  release,  which  may  be  shown 

Quashing  Execntion    on    Motion.  —  A  upon  the  trial  of  an  action  brought  to 

judgment  satisfied  of  record  will   not  enforce  the   judgment.      Beekman   v, 

support  the  issue  of  an  execution,  and  Sylvester,  109  Mich.  183. 

if  executions  are  issued  they  may  be  Rule  at  Common  Law.  —  The  clerk  of 

set  aside   upon   motion.     If  the  judg-  the  Circuit  Court  not  being  a  collect- 

ment  has  been  improperly  satisfied  the  ing  officer  at  common  law  or  by  statute, 

proper  remedy  for  the  party  aggrieved  the  payment  of  a  judgment  to  him  is 

is  to    have    the   satisfaction    vacated,  not  a  satisfaction  thereof,  and  he  has 

after  which   the   lien  can  be  enforced,  no  authority  on  such  payment  to  enter 

Dundee   Nat.    Bank   v.   Wood,  (Supm.  a  satisfaction   upon   the  record,  and  if 

Ct.  Gen.  T.)  9  N.  Y.  Supp.  351.  he  does  it  is  void.     But  where  a  sheriff 

Contra  —  Disregarding    Entry. —  The  returns  an  execution  satisfied,  the  writ 

entry  of  satisfaction  of  a  judgment  by  becomes  evidence  of  the  satisfaction  of 

the    clerk,    upon    filing   a   satisfaction  the  judgment,   upon   which  the   clerk 

piece,   signed  and    acknowledged    by  may  act  and  make  an  entry  of  saiisfac- 

the  plaintiff,  and  therefore  fully  war-  tion;  and  so  is  a  receipt  in  full  given 

ranting  such  entry,  may  be  disregarded  by   the   plaintiff  in    the   judgment,  or 

by   a   plaintiff  when  such  satisfaction  by  his  attorney  of  record.     Seymour  v, 

piece  was  executed  upon    a  condition  Haines,  104  111.  557. 

which  had  not  been  performed,  or  was  4.  State  v.  Martin,  20  Ark.  629;  Stahl 

improperly  obtained  and  filed;  and  he  v.  Jarrett,  2  Rawle  (Pa.)  449.     But  sec 

may  issue  execution   upon   his   judg-  coiitra,  Tabler  v.  Castle,  22  Md.  94. 

ment  as  unsatisfied.     The  proper  and  Strict  Compliance  with  Statute.— Where 

regular  course  in  such  case,  however,  an  entry  of  satisfaction  made  by  the 

is   to   move   to   take    the    sati<;faction  clerk  by  order  of  the  plaintiff  or  his 

piece  off  the  files,  cancel  the  entry  of  attorney,  under  the  statute,  is  relied  on 

satisfaction,   and    restore   the   docket,  as  a  defense,  the  law  must  have  been 
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the  entry  of  satisfaction  to  be  made  upon  the  record.     Various 
forms  of  entries  of  satisfaction  will  be  found  set  out  in  the  notes.* 
A  Mere  SatiifiMtioii  Piece  of  a  judgment  is  only  an   authority   to 
enter  a  satisfaction,  and  does  not  satisfy  such  judgment  until  the 

entry  is  made  on  the  roll  by  the  clerk.* 

strictly  complied   with.     Campbell  v.  thorized  satisfaction  of  a  judgment  by 

Booth,  8  Md.  107.  a  simple  receipt  entered  on  the  record. 

1.  Form  of  Entry.  —  In  Armstrong  v.  Payment  to  the  Sheriif  wiU  operate  as 

Harper,  65  Ala.  523,  a  form  of  entry  of  a  satisfaciion,    and  if  he   returns  the 

satisfaction  made  upon   motion  is  set  writ  indorsed  *' satisfied,"  the  filing  of 

out  in  full.    See  also  Governors.  Read,  the  writ  becomes  evidence  of  record  of 

38  Ala.  254;  Reid  «/.   Hibbard,  6  Wis.  the  satisfaction  of  the  judgment.     Sey- 

175.  mour  V.  Haines,  104  III.  557. 

"The  Word  'Settled'  written  upon  the  Pajrment  into  Court.  —  Where  by  a 
docket  by  the  clerk  imports  that  the  clause  in  the  judgment  the  case  is  to 
judgment  was  discharged  in  some  remain  on  the  docket  solely  for  the  pur- 
manner.*'  Governor  v.  Read,  38  Ala.  pose  of  ordering  the  sale  of  attached 
254.  property  to  satisfy    the   judgment  in 

In   Maryland    the    term   '*  settled,'*  case  the  defendant  does  not  within  ten 

when  introduced  or  found  in  a  docket  days  satisfy  it  by  paying  the  money 

entry,    must   be   understood    to   mean  into  court,    upon  the   payment  of  the 

satisfaciion,  or  an  exhaustion  of  the  money  into  court  the  judgment  is  dis- 

right  of  acticni  upon  the  obligation  sued  charged   and   no  formal  order  of  the 

upon;  and  this  is  especially  the  case  court  is  necessary.     The  payment  of 

where  the  entry  of  **  settled  "  has  stood  the   money   into  court  by  the  court's 

unquestioned  for  more  than  six  years,  order,  and   the  reception  of  it  by  the 

Tabler  v.  Castle,  22  Md.  94.  court,  are  of  themselves  a  discharge 

"Satisfied." — Liability    on    a    judg-  of  the  judgment.    Brown  v.  Vancleave, 

ment  may  be  released  by  marking  it  86  Ky.  381. 

"satisfied.**    Sullivan  v,  Latimer.   38  A  Surrogate's  Decree  for  payment  of 

S.  Car.  158.  money,    not    docketed    in    the   clerk's 

ITnder  the  Arkansas  Statute,  upon  an  office,   must  be  satisfied  in   the  same 

acknowledgment  of  satisfaction  of  any  manner  as  judgments  of  record,  under 

judgment  or  decree,    the  clerk   must  N.  Y.  Code  Civ.  Pro.,  §  2553.     Matter 

enter  the  same  in  his  minutes,  which  of  Wilcox,  (Surrogate  Ct.)  i  Misc.  (N. 

must  be  signed  by  the  person  making  Y.)  55. 

the  acknowledgment,  and  attested  by  An  Entry  of  Satisfaction  on  the  Docket 

the  clerk.     Slate   v.   Martin,   20  Ark.  is  not  essential  to  a  legal  satisfaction 

629.  of  the  judgment.     Young  ?'.  Fugeit,  i 

Entry  Without  Signature,  —  An  entry  Lea  (Tenn.)  447,  holding  that  the  entry 

made  in  the  margin  of  a  record  of  a  is  for  the  protection  of  the  debtor,  which 

judgment  by  the  clerk,  at  a  term  sub-  he  may  waive. 

sequent  to  the  entry  of  the  judgment.  By  the   Plaintiff.  —  If    the    plaintiff 

stating  that  the  plaintiff  appeared  in  enters  on  the  docket,  after  suit  brought, 

open  court  and  acknowledged  satisfac-  **  Ended,  and  debt  and  (osts  paid,"  it 

tion  of  the  judgment,  but  not  signed  or  is  equivalent  to  an  entry  of  satisfac- 

attested  by  the  clerk  or  any  other  per-  tion,  and  may  be  pleaded  in  bar  of  a 

son,  is  not  a  valid  entry  of  satisfaction  new  suit  for  the  same  cause  of  action, 

nnder  the  statute.     Cummins  z/.  Webb,  Phillips  v.  Israel,  10  S.  &  R.  (Pa.)  391. 

4  Ark.  22q.  2.  Beers    v.    Hendrickson,    6    Robt. 

Receipt  Entered  on  Becord.  — In   the  (N.  Y.)  53. 

absence  of  a  statute  authorizing  satis-  £ntX7  on  Docket  cr  Roll. —  An  entry 

faction  of  a  judgment  by  a  mere  receipt  of  satisfaction  on  the  docket  of  judg- 

entered  on  the  record,  such  a  receipt  menis  is  not  equivalent  to  an  entry  on 

has  no  more  force  than  an  ordinary  the  roll.     An  entry  on  the  roll  will  not 

receipt,  and  it    may  be  explained  or  be  presumed,  although  a   satisfaction 

contradicted.      Lapping  v.    Duffy    65  piece  be  filed,  where  it  is  manifest  that, 

Ind.    229,    wherein    it    was   held   that  if  done,  it  would  on  application  be  set 

neither  section  377,  p.  188,  nor  section  aside  for  fraud.     Lownds  v,  Remsen, 

5.  P»  334»  of  2  Rev.  Stat.  Ind.  1876,  au-  7  Wend.  (N.  Y.)  35. 
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A  Judgment  Agaiait  9eTena  Qebton,  entered  satisfied  so  as  to  dis* 
charge  the  lien  as  to  one  of  the  defendants,  is  satisfied  as  to  alL^ 

JL  COICPSLLIHe  SSTKY  OP  8ATIS7AGTI0|ir  —  1.  Iq  QeMT^  —  a. 
Power  of  Court.  — Where  a  judgment  has  been  in  fact  paid 
or  discharged,  but  the  judgment  creditor  refuses  to  acknowledge 
satisfaction  and  have  it  entered  of  record,  the  court  may  and 
should,  upon  proper  application,  compel  such  an  entry.*  The 
duty  to  satisfy  of  record  a  judgment  or  decree,  upon  full  perform- 
ance by  the  party  bound  thereby,  follows  as  a  necessary  incident 
of  the  power  of  the  court  to  enforce  its  orders  *  and  prevent  an 
abuse  of  its  process.* 

A  Justice  ef  th«  Peace  may  exercise  this  power.' 

Batiefiketion   Pieoe  ttgned   by  One   of  of  the  court  authorizing  him  to  enter 

Several  Jud^meat  Creditors.  —  It  is  the  up  satisfaction  on  the  roll.     Harding  if. 

duty  of  the  clerk  to  satisfy  a  judgment  Hawkins,  141  111.  573,  citing  Briley  v. 

in  favor  of  several  persons  on  receiv-  Sugg,  i  Dev.  &  B.  Eq.  (N.  Car.)  366. 

ing  a  satisfaction  piece  executed  by  oae  Breyioos  Conditional Discbasge of  Beoord. 

only,  and  this  duty  will  be  enforced  by  — A  judgment  may  properly  be  satis- 

mandamus.     People  v.  Keyser,  28  N.  fied  of  record  by  an  order  of  the  court, 

Y.  226,  17  Abb.  Pr.  (N.  Y.)  214,  revers-  although  such  judgment  has  been  pre- 

^^S  39  Barb.  (N.  Y.)  587.  viously  discharged  of  record  by  filing 

Eeceipt  from  Attorney -— Entry.  —  **An  a  satisfaction  piece,  where  such  satis- 

entry  upon  the  docket  of  the  filing  of  faction  piece  was  given  conditionally, 

the  receipt  of  the  plaintiff's  attorney  and  not  in  full  discharge  of  the  demand, 

for  part  of  the  sum  due,  in  full  of  the  Ward  v,  Beebe,  (Supm.  Ct.  Gen.  T.)  17 

judgment  against  one  of  the  defend-  Abb.  Pr.  (N.  Y.)  i. 

ants,  is  not  an  entry  of  satisfaction,  The  Statute  of  Limitations  is  no  defense 

nor  can  it  operate  as  a  release  of  the  to  a  suit   to  obtain  satisfaction  of  a 

judgment.     Such  entry  is  not  the  act  judgment.     Palmer  zr.  Hayes,  112  Ind. 

of  the  court,  but  of  the  clerk,  merely  2S9;    Wilson  v,  Brookshire,    126   Ind. 

noticing  the   filing  of   the    receipt  as  497. 

usual  in  regard  to  papers   filed   in   a  8.  Maaker  z/.  Sine,  47  Neb.  736  [n'/tif^ 

cause."      Campbell  v.    Booth,   8  Md.  Briggs  v.  Thompson,  20  Johns.  (N.  Y.) 

107.  294;  Shaw  V.   D wight,   27   N.   Y.   344: 

1.  Weston  V,  Clark,  37  Mo.  568.  Lough  v.  Pitman,  26  Minn.  345;  Harper 

2.  Alabama.  — Chandler  z/.  Faulkner,  v.  Graham,  20  Ohio  105]. 

5  Ala.  567;  Morrison  v.  Marvin,  6  Ala.  4.  Where  Two  Judgments  Exist  for  the 

797;  Childs  V,   Franklin,    10  Ala.    79;  Same  B^t,   the  payment  of  one  is  a 

Bruce  v.   Barnes,   20  Ala.  219;  Haga-  satis/action  of  both,  and  the  attempt  to 

don  V.  Campbell,  24  Ala.  375.  coerce  double  payment  by  execution 

Arkansas.  —  Slate  v.  Martin,  20  Ark,  upon  one  after  payment  of  the  other  is 

629.  an  abuse  of  the  process  of  the  court, 

California.  —  Wood    v.   Currey,   49  which  may  be  arrested  on  petition  for 

Cal.  359;  Haggin  v.  Clark,  71  Cal.  444;  a  supersedeas  and  satisfaction  of   the 

Carit  V.  Williams,  74  Cal.  183.  judgment  ordered.      Lockhart  v.  Mc- 

Illinois.  —  Morris  v.  Thomas,  17  III.  Elroy,  4  Ala.  572. 

112;    Campion    z/.    Friedberg,    55    111.  6.  A  Jnatioe of  the  Peace  may  hear  and 

App.  450.  determine  an  application  to  enter  satis- 

Minnfsota.  —  Woodford  t/.  Reynolds,  faction   of  a  judgment  on  his  docket 

36  Minn.   155;   Lough   z/.    Pitman,   26  whenever  the  judgment  debtor  alleges 

Minn.  345.  payment  or  satisfaction,  due  notice  of 

Nebraska,  —  Mankcr  i/.  Sine,  47  Neb.  the  application  having  been  given,  and 

736.  an  appeal   from  the  determination  in 

New   Vfifk,  —  Briggs  v.  Thompson,  such   case   lies   to   the   Circuit  Court. 

20  Johns.  (N.  Y.)  294.  Creekpaum   v.   Templeton,    5    Blackf. 


At  Common  Law,  where  the  judgment    (Ind.)  583. 
was  paid,  the  defendant  had  a  right  to        Power  to  EeeaU  ExeontiQii.  —  A  juaticc 
demand  a  warrant  to  some  attorney    of  the  peace  court  may  recall  execu- 
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In  Xiniiesota  and  Montonn  the  court  is  empowered  by  statute  to 
compel  acknowledgment  and  entry  of  satisfaction  whenever  a 
judgment  is  satisfied  in  fact,  otherwise  than  upon  execution.* 

In  Pennsylyania  it  is  held  that  in  the  absence  of  statute  the  court 
has  no  power  to  order  a  judgment  to  be  marked  satisfied.*  Such 
power  has,  however,  been  granted  by  statute,^  which,  it  has  been 
held,  must  be  strictly  construed  as  being  in  derogation  of  the 
common  law  and  as  depriving  a  party  of  trial  by  jury.*  As  so 
construed,  the  act  authorizes  the  court  to  compel  an  entry  of  sat- 
isfaction only  in  cases  of  actual  payment  in  full,*  and  only  then 
when  there  is   no  substantial  dispute   about   the   facts.*     Not 

lions    improperly   issued,    and    cause  son  v.  Best,  176  Pa.  St.  498;  Atkinson 

satisfaction    of    judgments    rendered  v.  Harrison,  153  Pa.  St.  472;  Melan  v, 

therein  to  be  entered.    Baiteyv.  Hester,  Smith,  134  Pa.  St.  649;  Shaylor  v.  Par- 

101  N.  Car.  538.  sons,  i  Pa.  Super.  Ct.  281. 

I.  Ives    V.    Phelps,    16    Minn.   451;  How  Payment  Shown.  —  In  Melan  v. 

Work   V.    Northern    Pac.    R.    Co.,    11  Smith.   134  Pa.   St.  649,  Williams,  J., 

Mont.  522.  says:    '*  The   court    has   no  power  to 

3.  Felt    V.    Cook,   95    Pa.    St.    247;  apply  cross  demands,  or  setoff  judg- 

Horner  v.  Hower,  39  Pa.  St.  126;  Rey-  ments,  or  to  investigate  original  equi- 

nolds  V.  Barnes,  76  Pa.  St.  427;  Shay-  ties,  in  this  proceeding;  but  the  affi- 

lor  V.   Parsons,  i   Pa.  Super.  Ct.  281;  davit  must  set  out  actual  payment  of 

Melan  v.  Smith,  134  Pa.  St.  649;  Mc-  the  judgment,  debt,  interest,  and  costs 

Cutcheon  v.  Allen,  96  Pa.  St.  323.  in  full,  or  the  rule  will  not  be  granted." 

iLrgameot  Against  Existence  of  Power.  See  also  Riddle's  Appeal,  104  Pa.  St. 

^**  The  satisfaction  of  a  judgment  is  171;  Atkinson  v,  Harrison,  153  Pa.  St. 

something    more    than    control    of    a  475. 

record.      It  not  only  annihilates  the  Affidavit  for  Bole  to  Show  Cause. — 

judgment,  but  it  extinguishes  both  the  Under    the     Pennsylvania    statute    of 

evidence  of  a  debt  and  the  debt  itself.  March  14,  1876,    the  affidavit   for  ihe 

We  do  nol  think  it  clear  that  our  courts  rule  to  show  cause  must  set  out  actual 

possess    the    power   to  do   this   sum-  payment  of  the  judgment,  debt,  inter- 

marily."     Horner  v,  Hower,  39  Pa.  St.  est,  and  costs  in  full,  or  the  rule  will 

128.     See  also  Reynolds  v,  Barnes,  76  not  be  granted.     Melan  v.  Smith,  134 

Pa.  St.  427.  Pa.  St.  649. 

3.  Act  March  14,  1876,  Brightly's  IVho  May  Make,  —  It  is  no  objection 
Purd.  2027,  P  L.  7;  Atkinson  v,  Harri-  that  the  affidavit  upon  which  the  rule 
son,  153  Pa.  St.  475.  to  show  cause  was  granted  was  made 

As  to  Prior  Statates,  see  Shaylor  ?/.  by  another   instead  of  the   defendant 

Parsons,   i   Pa.   Super.  Ct.  281,  citing  himself.      The  mere  granting  of  the 

Horner  v.  Hower,  39  Pa.  St.  126,  and  rule   determines   no  rights,  and  it  is 

Reynolds  v.  Barnes,  76  Pa.  St.  427.  immaterial   who  makes  the  affidavit. 

4.  Strict  Construction. —  Felt  v.  Cook,  Job  v.  Walker,  3  Md.  129. 

95  Pa.  St.  247;    Riddle^s  Appeal,  104        6.  Anderson  v.  Best,  176  Pa.  St.  498; 

Pa.  St    174;  Melan  z/.  Smith,  134  Pa.  Salsberg   v.  Bartikoski,  6*  Kulp  (Pa.) 

St.  649.  235,  4  Del.  Co.  Rep.  (Pa.)  480;  Shaylor 

A  Mechanic's  Lien  upon  which  judg-  v.  Parsons,  i  Pa.  Super.  Ct.  281;  Rid- 

ment  has  not  been  entered  is  not  within  die's  Appeal,  104  Pa.  St.  174;  Horton 

the  purview  of  x\\^  Pennsylvania  statute  v.  Hopf.  4  W.  N.  C.  (Pa.)  381 ;  Felt  v. 

authorizing  courts  of  common  pleas  to  Cook,   95    Pa.    St.   247;    Lancaster  v. 

enter  satisfaction  of  judgments  upon  Clark,  12  Lane.   Bar  (Pa.)  154;  Phila- 

proof  of  payment.     Stoke   v,   McCul-  delphia  Third  Nat.  Bank  z/.  Hunstcker, 

lough,  107  Pa.  St.  39.  8  Pa.  Co.  Ct.  635,  6  Montg.  Co.  Rep. 

5.  Riddle's  Appeal,  104  Pa.  St.  171;  (Pa.)  73. 

Fell  V.  Cook,  95  Pa.  St.  247;  Lancaster  Award  of  Issue.  —  •*  The  court  has  no 

V.    Clark,    12    Lane.    Bar    (Pa.)    154;  power  to  strike  off  a  judgment  regular 

Salsberg  v,  Bartikoski,  6  Kulp  (Pa.)  on  its  face  when  the  facts  are  contro- 

235,  4  Del.  Co.  Rep.  (Pa.)  480;  Ander-  verted,  Breden  v,  Gilliland,  67  Pa.  St. 
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everything  which  could  be  given  under  the  plea  of  payment  in 
the  trial  of  a  pending  suit  can  be  treated  as  **  actual  payment  " 
within  the  meaning  of  the  act.*  Independently  of  this  statute, 
however,  and  in  all  cases  where  the  statute  does  not  apply,  the 
court  has  power  to  order  an  issue  to  try  whether  or  not  the  judg- 
ment has  been  paid  or  discharged,  and  if  the  jury  find  that  it  has, 
the  court  may  order  a  perpetual  stay  of  execution,*  and  the 
defendant  may  then  compel  the  plaintiflf  to  enter  satisfaction 
under  the  Act  of  April  13,  1791.' 

b.  Judicial  Act.  —  In  ordering  satisfaction  upon  an  applica- 
tion therefor  the  court  acts  judicially.* 

c.  Satisfaction  as  to  All.  —  The  court  should  never  enter- 
tain jurisdiction  of  a  motion  to  enter  satisfaction  of  a  judgment 
as  to  any  of  the  parties  unless  it  is  to  be  a  satisfaction  entirely 
and  as  to  all.* 

d.  Grounds.  —  Actual  payment  or  discharge  of  a  judgment,* 
and  in  some  cases  a  tender  kept  good,''  are  sufficient  grounds  for 


34;  nor  to  compel  it  to  be  satisfied. 
The  proper  course  is  to  award  an  issue. 
Horner  v.  Hower,  39  Pa.  St.  126.  The 
plaintiff  therein  cannot  be  deprived  of 
his  constitutional  trial  by  jury  unless 
he  has  agreed  to  waive  it."  Mc 
Cutcheon  v.  Allen,  96  Pa.  St.  323. 

The  evidence  of  payment   must  be 
clear  and  satisfactory,  or  the  court  will 


Brackenridge,  2  P.  &  W.  (Pa.)  75; 
Hamlin  v.  Cobb,  1  Lack.  Leg.  N.  (Pa.) 
245;    Lee  V.   Lindsay,   13  Pa.  Co.  Ct. 

309. 

3.  Horner  v.  Hower,  39  Pa.  St.  126; 

Reynolds  v.  -Barnes,  76  Pa.  St.  427. 
See  alsoi/f/»-rt,  II.  3.  Action  for  Penalty. 

4.  Lapping  v.  Dufify,  65  Ind.  229. 
Entry  a  Solemn  Beeord.  —  Where  ap- 


award  an  issue.     Hawk  v.  Spade,  24    plication   is  made  to  the  court  by  the 


Pittsb.  Leg.  J.  (Pa.)  200. 

If  There  Ib  Any  Doubt  as  to  the  facts, 
or  the  inferences  to  be  drawn  from 
them,  the  statute  does  not  apply.  At- 
kinson 7f.  Harrison,  153  Pa.  St.  472. 

Discharging  Rule.  —  On  a  rule  to  sat- 
isfy a  judgment,  where  the  evidence  of 
payment  is  conflicting,  the  court  may, 
without  discharging  the  rule,  make  an 


defendant  to  have  satisfaction  entered, 
the  order  for  satisfaction  to  be  entered 
is  a  judicial  act,  and  the  entry  of  it  is 
solemn  record.  State  v.  Martin,  20 
Ark.  629. 

6.  Long  V.  Shackleford,  25  Miss.  559. 

6.  Upon  a  Showing  of  Payment  in  full 
of  a  judgment  to  'the  plaintiff's  at- 
torney, and  of  his  authority  to  receive 


order  that  the  judgment  be  opened  and     the  same,  a  perpetual  stay  ot   proceed- 


the  defendant  allowed  to  come  in  and 
defend,  and  grant  an  issue  to  deter- 
mine what,  if  anything,  is  due  upon 
the  judgment;  but  the  better  practice 
in  such  a  case  would  be  to  discharge 
the  first  rule  and  grant  a  rule  to  open. 
Hottenstein  v.  Haverly,  185  Pa.  St.  305. 

1.  Shaylor  v.  Parsons,  i  Pa.  Super. 
Ct.  284;  Riddle's  Appeal,  104  Pa.  St. 
174;  Felt  V.  Cook,  95  Pa   St.  247. 

2.  Awarding  Issue  and  Staying  Execu- 
tion. —  Reynolds  v  Barnes,  76  Pa.  St. 
427;  Horner  v.   Hower,  39  Pa.  St.  126; 


ings  is  justifiable,  and  the  plaintiffs 
must  be  left  to  their  remedy  against 
the  attorney  to  whose  care  they  in- 
trusted the  suit.  Whitney  v.  McCon- 
nell,  30  Mich.  421. 

Acquiescence  in  Settlement. — In  Lough 
V.  Pitman,  26  Minn.  345,  an  order  set- 
ting aside  an  execution,  and  directing 
entry  of  satisfaction  of  a  judgment, 
upon  the  basis  of  the  acquiescence  of 
the  parties  for  nearly  seven  years  in  a 
settlement  of  the  judgment,  and  in  an 
irregular    entry     of     the     satisfaction 


Schilling  2/.  Durst,  42  Pa.  St.  126;  Felt  thereof,  was  upheld. 

V.  Cook,  95  Pa.  St.  250;  McCutcheon  Discharge  in  Bankruptcy  or  Insolvency. 

V.  Allen,  96  Pa.   St.   319:    Shaylor  v.  — See  generilly  article  United  States 

Parsons,  i  Pa.  Super.  Cl.  281;  Salsberg  Courts,  wherein  the  Bankruptcy  Acts 

V,  Bartikoski,  6  Kulp  (Pa.)  235,  4  Del.  are  fully  considered. 

Co.  Rep.  (Pa.)  480;  Anderson  v.  Best,  7.  A  Tender  does  not  extinguish   the 

176   Pa.   St.   498.      See  also   Gray   v,  lien  of  a  judgment,  but  if  a  judgment 
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compelling  a  satisfaction  of  record. 

erovads  Antedating  Rendition  of  Judgment.  —  A  court  cannot  order  sat- 
isfaction of  a  judgment  to  be  entered  because  of  some  matter 
accruing  before  such  judgment  was  rendered  and  which  might 
have  been  pleaded  in  bar  of  the  judgment;  *  nor  can  a  motion  to 
compel  satisfaction  be  resisted  upon  any  ground  which  existed  at 
the  time  the  judgment  was  rendered  and  which  might  have  been 
urged  at  the  trial.* 

2.  Application  to  Court  —  a.  Form  of  Application  — (i) 
Motion —  (a)  When  Proper.  —  Generally  a  motion  is  the  proper  form 
of  proceeding  to  compel  the  entry  of  satisfaction  of  a  judgment.* 

creditor   wrongfuUy  refuses   a  lawful  North  Carolina,  —  Jarcnan  v.  Saun- 
tender  of  the  amount  of  his  judgment,  ders,  64  N.  Car.  367. 
and    while   the  judgment  debtor  still  Pennsylvania,  —  McLean  v.  Bindley, 
holds  himself  ready,  able,  and  willing  114  Pa.  St.   559.     See  also  Brad  dee  v. 
to  pay  the  amount,  persists  io  using  Brownfield,  4  Watts  (Pa.)  474. 
his  judgment  for  the  purpose  of  re-  Season  for  Bole.  —  The  judgment  is 
deeming  the  land  of  his  debtor  from  a  conclusive  evidence  that  it  was  due,  to 
sale  on  a  prior  lien,  such  use  of  the  its  full  amount  when  recovered.     Bird 
judgment  is  wholly  in  his  own  wrong;  v.  Smith,  34  Me.  63;  Matthewson  v. 
and    ihe  court  will  set  aside  the   at-  Robinson,  20  Ala.  130. 
tempted  redemption,  and  compel  the  Payment  After  flenrioe  of  Original  Writ, 
judgment  creditor  to  accept  the  tender  —  Where  a  debtor,  after  the  service  of 
and  satisfy  his  judgment.     Rother  v,  an  original  writ  upon  him,  and  before 
Monahan,  Co  Minn.  186.  its  return,  satisfied  the  demand,    yet 
Discharge  of  AltematiTe  Judgment  in  the  creditor  afterwards  entered  the  ac- 
Beplevin.  —  The  plaintiff  against  whom  tion,   recovered  judgment,  and  caused 
in  an  action  of  replevin  judgment  had  his  execution  to  be  levied  on  the  debt- 
been   rendered  for  the  return  of  the  or's    property,   it    was  held   that  the 
property  in  dispute,  or  for  the  value  debtor  was  entitled  to  his  writ  of  audita 
thereof  in  case  it  could  not  be  returned,  querela.     Lovejoy  v,  Webber,  10  Mass. 
paid    the    amount    of    costs  assessed  loi. 

against  him,  also  the  damage  awarded  2.  Haggin    v,  Clark,   71    Cal.   444: 

for  the  wrongful  detention  of  the  prop-  Frankel  v.  Stern,  50  111.  App.  54. 

erty,  and  thereupon  made  a  sufficient  8.  Alabama,  —  Lockhart  v.  McElroy, 

tender  of  said  property  to  the  defend-  4  Ala.   572;   Chandler  v.  Faulkner,  5 

ant.     It  was  held  a  discharge  of  the  Ala.  567:  Morrison  v.  Marvin,  6  Ala. 

alternative  judgment,  and  that  satis-  797;   Childs  v.   Franklin,  10  Ala.  79; 

faction  thereof  should  on  his  motion  be  Faulkner  v.  Chandler,  ii  Ala.  725;  Mc- 

entered  of  record.     Manker  v.  Sine,  47  Kissack  v.  Davis,  18  Ala.  315;  Bruce  v. 

Neb.  736.  Barnes,  20  Ala.  219;  Brown  v.  Branch 

1.  Alabama,  —  Burt  v.  Hughes,  11  Bank,  20  Ala.  424;  Matthews  v.  Rob- 
Ala.  571;  Matthews  v.  Robinson,  20  inson,  20  Ala.  130;  Hagadon  v.  Camp- 
Ala.  130;  Shackleford  v.  Cunningham,  bell,  24  Ala.  375;  Saltmarsh  v.  Bower, 
41  Ala.  203.  See  also  Gravett  v.  34  Ala.  623;  Womack  v.  Sanford,  37 
Malone,  54  Ala.  19;  Werborn  v.  Pin-  Ala.  445;  Eastern  Bank  v,  Taylor,  41 
oey,  74  Ala.  593.  Ala  93;  Shacklelord  t/.  Cunningham, 

Arkansas.  —  See  also  Stuart  z/.  Peay,  41   Ala.   203;    Baylor  v,  McGregor,  i 

21  Ark.  117.  Slew.  &  P.  (Ala.)  158. 

Illinois.  —  Hawkins  v.   Harding,   35  Arkansas.  — State  v,  Martin,  20  Ark. 

111.  App.  25.  629. 

Indiana. — Johnson  v.  State,  80  I nd.  California.  —  Wood    v,    Currey,    49 

220.  Cal.  359;  Richards  v,  Griffith,  92  Cal. 

/pww. —Brett ».  Myers,  65  Iowa  274.  493;   Thompson  v.  Laughlin,  91  Cal. 

Louisiana,  —  See  Gallaher  v.  Michel.  313;    Caril  v.  Williams,  74  Cal.   183; 

26  La.  Ann.  41.  Musser  v.   Gray,   (Cal.    1892)  31   Pac. 

Maine,  —  Bird  v.  Smith,  34  Me.  63.  Rep.  568. 

Missouri,  —  Lowe  v.  Smith,  23  Mo.  Delaware.  —  Budd  v.  Union  Bank,  I 

App.  44.  Housi.  (Del.)  455. 
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AUowanoe  of  Credit.  —  The  proper  mode  of  obtaining  credit  on  a 
judgment  for  a  partial  payment  is  by  a  rule  to  show  cause.* 

Georgia.  —  ColquUt  v.  Bonner,  2  Ga.     Callanan  v.  Gilman.  55  N.  Y.  Super. 
155.  Ct.   511;  Gilpin  V,  Baltimore,  etc.,  R. 

Illinois.  —  Campion  r/.  Fried  berg,  55     Co.,   (C.   PI.   Gen.   T.)  17  N.  Y.  Supp. 

520;  Mailer  of  Beers,  5  Robt.  (N.  Y.) 


111.  App.  450;  Frankel  r.  Stern,  50  111. 
App.  54;  Harding  v.  HawkinB.  141  111. 
572;  Dibble  v.  Briggs,  28  HI.  48;  Rus- 
sell V.  Hugunin,  2  111.  562. 

Indiana.  —  Geniry  v.  Alexander,  16 
Ind.  471;  Reeves  r.  Plough,  46  Ind. 
350;  Hannon  v.  HilHard,  83  Ind  362; 
McOuat  V,  Cathcart,  84  Ind.  567. 

Iowa.  —  Traer  v.  Lytic,  20  Iowa  301: 
Brett  V.  Myers,  65  Iowa  274. 

Kentucky.  —  Chambers  f/.  Neal,  13  B. 
Mon.  (Ky.)  256. 

Maryland.  —  Job  v.  Walker,  3  Md. 
129;  Gorsuch  V.  Thomas,  57  Md.  334. 

Michigan.  —  Lewis  &.  Kean,  102 
Mich.  605. 

Minnesota. — Ivedr.  Phelps,  16  Minn. 
451;  Lough  V.  Pitman,  26  Minn.  345; 
Woodford  v.  Reynolds,  36  Minn.  155. 

Mississippi.  —  Clark  v.  Kingsland,  i 
Smed.  &  M.  (Miss.)  248;  Long  v. 
Shackleford,  25  Miss.  559. 

Missouri.  —  Lowe  t/.  Smith,  23  Mo. 
App.  44;  Schneider  v.  Meyer,  56  Mo. 
475:  Rosen  berger  v.  Jones,  48  Mo- 
App.  606. 


643;  Appelbaum  v.  Shaumburg,  14  N. 
Y.  Wkly.  Dig.  405. 

North  Carolina.  —  Foreman  v,  Bibb, 
65  N.  Car.  128;  Rice  v.  Hearn,  109  N. 
Car.  150. 

Ohio.  —  Harper  v,  Graham,  20  Ohio 

105. 

Oregon,  —  Provost  v.  Millard,  3  Ore- 
gon 370. 

Pennsylvania.  —  Felt  v.  Cook,  95  Pa, 
St.  247;  Bowser's  Appeal,  loi  Pa.  St. 
467;  Riddle's  Appeal,  104  Pa.  St.  171; 
Melan  v.  Smith,  134  Pa.  St.  649;  Lind- 
ley  V.  Ross,  137  Pa.  St.  629;  Atkinson 
V.  Harrison,  153  Pa.  St.  472;  Anderson 
V.  Best,  176  Pa.  St.  498;  Hot  ten  stein  v. 
Haverly,  185  Pa.  St.  305;  Shaylor  v. 
Parson?,  i  Pa.  Super.  Ct.  281;  Riley 
V.  Harris,  2  Pa.  Dist.  231;  Morgan  v. 
Klitsch,  3  Kulp(Pa.)  15:  Norris  Bldg. 
Assoc.  V.  AUmaier,  10  Pa.  Co.  Ct.  645. 

South  Carolina,  —  Crowther  v.  Saw- 
yer, 2  Spears  L.  (S.  Car.)  573. 

Tennessee.  —  Matsh  v.  Haywood,  6 
Humph.  (Tenn.)  210;  Ktrtland  v.  Mis- 


Montana.  —  Work  v.  Northern   Pac.    sissippi,  etc.,  R.  Co.,  4  Lea  (Tenn.)  421. 


R.  Co.,  II  Mont.  522. 

Nebraska,  —  Broadwater  v.  Fox- 
worthy,  57  Neb.  406;  Manker  v.  Sine, 
47  Neb.  736. 

New  Jersey.  —  Jones  v,  Oliver,  8  N. 

i.  L.  86;  Howard  v.  Richman,  i  N.  J. 
.  162;  Lawrence  v.  Dickey,  12  N.  J. 
L.  368;  Hankinson  v.  Hummer,  12  N. 
J.  L.  64;  Delaware,  etc.,  R.  Co.  v. 
Blair,  28  N.  J.  L.  139;  While  v.  Btown, 
29  N.  J.  L.  307,  514;  Jones  v,  Schmidt, 
55  N.  J.  L.  504. 

New  York.  —  Mumford  v.  Stocker,  i 
Cow.  (N.  Y.)  178;  Schroeppel  v.  Jewell, 
I  Cow.  (N.  Y.)  208;  Hamlin  v.  Bough- 
ton,  4  Cow.  (N.  Y.)  65;  Lee  v.  Brown, 
6  Johns.  (N.  Y.)  132;  Briggs  v.  Thomp- 
son, 20  Johns.  (N.  Y.)  294;  Meyer  v. 
Lent.  (Ct.  App.)  7  Abb.  Pr.  (N.  Y.)  225; 
Ward  V.  Beebe,  (Supm.  Ct.  Gen.  T.)  17 
Abb.  Pr.  (N.  Y.)  1;  Monirait  v.  Huich- 


Virginia.  —  Sinock  v.  Dade,  5  Rand. 
(Va.)  639. 

IVashington,  —  Hawks  v,  Voiaw,  I 
Wash.  70. 

pyisconsin. — Sherman  v.  Brett,  7 
Wis.  139;  Cooley  v.  Gregory,  r6  Wis. 
303;  Flanders  v.  She'rman,  18  Wis.  575; 
Irvin  V.  Smith,  66  Wis.  113;  La  Fayette 
County  Monument  Corp.  v.  Magoon, 
73  Wis.  627. 

Unitvd  States.  —  Med  ford  v.  Dorsey, 
2  Wash.  (U.  S.)467. 

In  Alabama  the  proceeding  is  by  mo- 
tion to  enter  satisfaction  and  a  petition 
for  a  supersedeas  of  the  execution. 
Dunlap  V.  Clements,  18  Ala.  778;  Bruce 
V.  Barnes,  20  Ala.  219.  See  also  article 
Executions  Against  Property,  vol.  8, 

p.  463. 

1.  Shafer  v.  Shafer,  6  Md.  518;  Hus- 
ton V.  Ditto,  20  Md.   320;  Gorsuch  v. 


ins,  (Sapm.  Ct.  Spec.  T.)  49  How.  Pr.     Thomas,    57    Md.   334;     Colclough    v. 


(N.  Y.)  105;  Dwight  V.  St.  John,  25  N. 
Y.  203;  Van  Ellen  r.  Hasbrouck, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep. 
803;  Barker  v.  Crawford,  (Supm.  Ct. 
Gen.  T.)  33  N.  Y.  St.  Rep.  1000,  58 
Hun  (N.  Y.)6o4,  11  N.  Y.  Supp.  337; 
Williams  v,  Irving,  i  Hun  (N.  Y.)  720; 


Rhodus,  2  Rich.  L.  (S.  Car.)  76. 

PaynMiit  Prior  to  Judgmeiit.  —  In  Burt 
t'.  Hughes,  ti  Ala.  571,  the  plainiifT 
sought  relief  by  a  peiition  for  a  super- 
sedeas, which  is  in  Alabama  in  the 
nature  of  an  audita  querela,  but  relief 
was  refused  upon  the  ground  that  the 
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VfhBtt  tlid  Fatts  Are  Donbtftil  and  Cotttrovened,  the  COurt  should  not 
entertain  a  sunnfnary  motion  to  enter  satisfaction,  but  should 
leave  the  defendant  so  to  proceed  that  the  plaintiff  can  demur  or 
bring  action.* 

Interyening  Bights  of  Third  Perions  should  not  be  summarily  deter- 
mined on  motion  to  enter  satisfaction.* 

payment  was  made  prior  to  the  judg-  the  conrt  wiU  n6t  undertake  to  decide, 

ment.  Loveioy  v.  Webber,  lo  Mass.  loi. 

Staying  Szeentioii.  —  Upon  such  rule  A  Proceeding  by  Bnpersedeaf,  which  is 

to  show  cause  the  court  may  stay  the  in  the  nature  of  the  obsolete  writ  of 

execution  until  the  matter  of  the  right  audita  querela,  is  a  proper  form  of  pro- 

to  the  credits  claimed  is  fuUy  investi-  ceeding,  where  the  facts  are  doubtful 

gated,  and  if  it  be  found  that  the  judg-  and  controverted.    Bower  t^.  Saltmarsh. 

ment  is  subject  to  credits  not  given,  or  ig  Ala.  274. 

that  it  has  been  satisfied,  the  court  may  Begnlar  Action.  —  Where  a  motion  is 

direct  entries  to  be  made  accordingly,  made  to  procure  satisfaction  of  a  judg- 

Gorsuch  V.  Thomas,  57  Md.  334.     See  ment,  under  Gen.  Stat.  1878,  c.  66,  §286, 

also  article  Executions  Against  Prop-  the  controversy  as  to  the  facts  relied 

EKTY,  vol.  8,  p.  464.  on  to  show  satisfaction  may  be  such  as 

"  Upon  the  refusal  of  the  judgment  to  warrant  the  denial  of  the  motion, 

creditor   to    allow   a  credit   upon   the  and  the  sending  of  the  parties  to  a  reg- 

judgment,  according  to  his  contract,  ular  action.     And  such  a  denial  is  still 

the  defendants  had  a  plain  and  ade-  more  proper  where  a  regular  action  for 

quate  remedy,  by  a  motion  to  the  court  the  purpose  of  obtaining  the  satisfar- 

which  rendered  the  judgment,  for  an  tion   moved    for  is  already   pending, 

entry  of  satisfaction /r^/an/^,  upon  the  Woodford  v.  Reynolds,  36  Minn.  155. 

judgment,  and  if  necessary  they  might  Where  a  motion  is  made  by  a  defend- 

have  protected  themselves,  pre  ianto^  ant  to  cancel  and  satisfy  of  record  a 

by  a  supersedeas  of   the   execution."  judgment  which   he  alleges  has  been 

Saltmarsh  v.  Bower,  34  Ala.  613  \citing  fully  paid  and  satisfied  to  the  plaintiff. 

Bower     v,    Saltmarsh,    19    Ala.    274;  who,  after  ten  years,  has  issued  execu- 

Branch  Bank  v.  Coleman,  20  Ala.  140J.  tion  for  the  6rst  time  to  collect  a  bal- 

In  Indiana  it  is  provided   by  statute  ance  consisting    of  the  costs  on    the 

that  satisfaction  of  a  judfsrment  or  cred-  judgment,  and  there  is  in  the  aflidavics 

its  thereon  may  be  ordered  for  suffi-  for  and  against  the  motion  a  decided 

cient  cause   upon    notice  and  motion,  conflict  of  the  evidence  as  tu  payment 

Lapping  zr.  Duffy,  65  Ind.  229.  in  full,  the  court,  although  considering, 

1.  Bower  v,  Saltmarsh,  19  Ala.  274;  on  the  whole,  that  the  preponderance 

Woodford  v.  Reynolds,  36  Minn.  155;  of  evidence  is  in  favor  of  the  defend- 

Meyer  w.   Lent,  (Ct.  App.)  7  Abb.  Pr.  ant,  will  allow  the  plaintiff  to  sue  the 

(N.  Y.)  225;  Van  Etten  v.  Hasbrouck,  judgment  (in  a   justice's  court  for  a 

(Supm.   Ct,  Gen.  T.)  4  N.  Y.  St.  Rep.  small  amount)  as  a  prudential  course, 

803;  Crawford  v.  Thurmond,  3   Leigh  that  the  evidence  may  be    examined 

(Va.)  85.     See  also  Jones  v.  Oliver,  8  and    cross-examined    in    open    court. 

N.  J.  L.  86;  Coleman  v,  Anderson,  29  Montrait  z'.  Hutchins,  (Supm.  Ct.  Spec. 

Gratt.  (Va,)428.  T.)  49  How.  Pr.  (N.  Y.)  105.     See  also 

A  Motion  Is  the  Proper  Bemedy  as  be-  Van  Etten  v,   Hasbrouck,  (Supm.  Ct. 

tween  a  judgment  debtor  and  creditor  Gen.  T.)  4  N.  Y.  St.  Rep.  803;  Barker 

where  the  &cts  are  not  controverted  v.  Crawford,  (Supm.   Ct.  Gen.  T.)  33 

and  the  proceedings  are  of  record  in  N.   Y.  St.   Rep.   1000,  58  Hun  (N.  Y.) 

the  court  hearing    the    motion,    and  604. 

where   no    persons    except    those    in-  Bale  in  Pennsylvania.  —  The  rule  is 

teresied  in  the  original  cause  of  action  very    strict    under   the    Pennsylvania 

claim   an     interest    in   the   judgment,  statute  that  a  motion  will  not  lie  if  the 

Mayer  V.  Sparks,  3  Kan.  App.  602.  facts  are  at  all  doubtful  or  controverted. 

Audita     Querela. —  In     cases    where  S^t  supra,  l\,  i.  a.  Power  of  Court, 

redress  may  be  had  by  summary  pro-  %,  See  Mayer  v.  Sparks,  3  Kan.  App. 

ceedings  on  motion,  the  party  is  some-  602. 

times  put  to  his  audita  querela,  because  Assignment  of   Judgment.  —  Whether 

materia!  facts  are  controverted,  which  an  assignment  of  a  judgment  can  be 
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(b)  Hatnre  of  Proceeding.  —  A  motion  to  have  satisfaction  of  a  judg- 
ment entered  of  record  upon  the  ground  of  payment  since  its 
rendition  is  merely  a  motion  in  a  cause  still  pending,  and  is 
neither  a  special  proceeding  nor  a  civil  action.^  It  is  a  legal  and 
not  an  equitable  proceeding.* 

(o)  Form  of  Motion.  —  The  motion  should  be  to  set  aside  the  exe- 
cution and  enter  satisfaction,  and  not  to  set  aside  the  execution 
and  cancel  the  judgment.' 

(2)  Audita  Querela.  — Formerly  relief  was  granted  on  audita 
querela,'*  and  this  remedy  is  still  sometimes  resorted  to,*  but  in 

stricken  off  summarily  at  the  instance  9  Phila.  (Pa.)  125,  30  Leg.  Int.  (P^.) 

of  the  defendant  is  very  doubtful;  but  192;  Smock  v.  Dade,  5  Rand.  (Va.)  639. 

the  validity  or  invalidity  of  an  order  See  generally  for  a  full  treatment  of 

to   that  effect   is   unimportant,  if   the  the   pleading  and   practice   in   audita 

court  at  the  same  time  ordered  the  sat-  querela,  the  article  Audita  Querela, 

isfaction   of   the   judgment,  after  due  vol.  3,  p.  113. 

proceedings,  with  notice  to  all  parties,  5.  Audita   Querela  —  When    Lies.  — 

and  after  finding  as  a  fact  that  it  was  Where  Two  Suits  Are  Brought  in  Differ- 

paid  to  the  assignor  before  the  assign-  ent  Courts  at   the   same   time  for  the 

ment.     Melan  v.  Smith,  134  Pa.  St  649.  same  cause  of  action,  and  proceed /^rf 

1.  Foreman  v,  Bibb,  65  N.  Car.  128.  passulo  judgmentand execution,  a  sat- 

2.  A  Legal  and  Not  an  Equitable  Pro-  isfaction  of  either  judgment  may  be 
oeeding. —  Bower  z/.  Saltmarsh,  19  Ala.  shown  upon  audita  querela  in  dis- 
274;  Bruce  v.  Barnes,  20  Ala.  219,  over^  charge  of  the  other.  Bowne  v.  Joy,  9 
ruiing  Faulkner  7/.  Chandler,  ii  Ala.  Johns.  (N.  Y.)  221.  And  there  is  no 
725.  difference  in  principle  whether  the  suits 

8.  Dibble  v,  Briggs,  28  111.  48.  proceed  pari  passu,  or  whether  one  is 

A  Form  of  Motion  is  set  out  in  full  in  instituted  subsequently  to  the  other. 

Rosenbergcr  v,  Jones,  48  Mo.  App.  606.  Tarver  v,  Rankin,  3  Ga.  214. 

In  Reeves  v.  Plough,  46  Ind.  350,  the  Where  One  of  Ttoo  Judgment  Debtors 

motion   was  in   the   form  of  a  regular  Pays  the  Judgment^  and  the  execution 

complaint.  instead  ot  being  returned  satisfied  is 

Prayer  of  Motion.  —  Where  facts  occur  returned  unsatisfied,  and  an  alias  exe- 

after  judgment,  or  before    judgment  cution  is  taken  out  on  which  the  other 

and  after  the  time  when  a  party  can  debtor  is  arrested,  audita  querela  will 

avail   himself  of  them   in   the   action  lie.     Radclyffe   v.    Barton,    i6f    Mass. 

showing  that  the  judgment,  or  some  330,   citing  Brackett   v.    Winslovv,    17 

part  of  it,  ought  not  to  be  enforced,  re-  Mass.  153. 

lief  may  be  given  on  account  thereof,  Comparison  of  Audita  Querela  and  Mo- 

upon   motion  to  vacate  the  judgment,  tlon.  —  "  If  there  is  any  case  in  which 

to  order  it  satisfied,  or  to  stay  proceed-  the  writ  of  audita  querela  is  useful  in 

ings  on  it,  according  to  the  circum-  Pennsylvania  at  the  present  day,  it  has 

stances  of  the  particular  case.     Cooley  failed  to  suggest  itself  to  me  after  a 

V,  Gregory,  16  Wis.  303.  very   deliberate   consideration   of    the 

Averment  of  Payment.  —  Under  the  subject  in  this  case.  In  England, 
Pennsylvania  statute  it  is  essential  to  when,  on  application  for  summary  re- 
aver that  actual  payment  of  the  judg-  lief  on  motion,  it  appears  by  the  deposi- 
ment  has  been  made  in  full;  an  allega-  tions  or  otherwise  that  the  facts  on 
tlon  of  set-off  to  the  full  amount  of  the  which  relief  is  asked  are  disputed  or 
judgment  will  not  bring  the  case  with-  doubtful,  it  is  the  practice  to  refuse  the 
in  the  operation  of  the  act.  Riddle's  motion  and  put  the  party  to  his  audita 
Appeal,  104  Pa.  St.  171.  See  also  querela.  Baker  v,  Ridgway,  2  Bing. 
supra,  II.  I.  a,  Po7oer  of  Court.  41,  9  E.  C.  L.  31T.     Hence  this  remedy 

4.  Edwards  v,  Lewis,  16  Ala.  815;  has  been  revived  and  more  frecjuently 
Harding  v,  Hawkins,  141  111.  572;  Job  used  of  late  than  it  had  been  durmg  the 
V.  Walker,  3  Md.  129:  Gorsuch  v.  previous  century.  But  as  it  is  the  set- 
Thomas,  57  Md.  334;  Bowne  v.  Joy,  9  tied  practice  of  courts  in  this  state  to 
Johns.  (N.  Y.)  221;  Emery  v,  Patton,  relieve   upon  motion,  and  to  grant  ao 
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most  jurisdictions  the  remedy  by  audita  querela  has  fallen  into 
disuse  and  is  now  obsolete,  the  more  convenient  and  less  expen- 
sive remedy  by  motion  having  taken  its  place.  ^ 

(3)  Bill  in  Equity,  —  Relief  is  not  obtainable  on  a  bill  in  equity 

alleging  satisfaction,  because  the  parties  have  a  full  and  complete 
remedy  at  law,^  unless,  perhaps,  where  equitable  relief  is  also 

issue  in  such  cases,  the  same  reason  Law  1008.)  It  also  seems  to  have 
does  not  exist  for  encouraging  the  use  fallen  into  disuse  in  England,  although 
of  an  antiquated  and  cumbersome  rem-  perhaps  revived  within  a  later  date, 
edy  here.  It  is  too  late,  however,  to  (3  Blackstone's  Com.  406;  Sutton  v. 
question  in  this  court  that  the  writ  may  Bishop,  4  Burr.  2286.)  We  are  not 
issue  even  after  an  unsuccessful  appli-  aware  that  the  writ  has  been  resorted 
cation  for  relief  on  motion.  More  than  to  in  this  state,  the  more  convenient 
twenty  years  ago  the  court  reluctantly  and  less  expensive  mode  of  proceeding 
considered  itself  bound  by  the  prece-  by  motion  having  been  adopted  in  its 
dentson  this  point, Schottv.McFarland,  stead.  (People  t^.  Barnett,  91  111.  422.) 
I  Phila.  (Pa.)  53,  7  Leg.  Int.  (Pa.)  58;  It  is  unnecessary  to  determine  now 
and  since  then  the  writ  has  been  issued  whether  the  writ  can  be  used  with 
at  least  three  times."  /'^Mitchell,  J.,  propriety  under  our  practice."  Hard- 
in Emery  v,  Patton,  9  Phila.  (Pa.)  125,  mg  v,  Hawkins,  141  111.  572.  See  also 
30  Leg.  Int.  (Pa.)  192.  Job  v.  Walker,  3  Md.   132;  Huston  v. 

Conenrrent  Remedies. — Audita  querela  Ditto,  20  Md.  330:  Lawrence  v,  Dickey, 

and  motion  are  concurrent  remedies.  12  N.  J.  L.  368  \ciiing  ^  Bl.  Com.  405; 

Lovejoy    v,    Webber,    10    Mass.    loi;  Turner  v.  Davies,  2  Saund.  148a,  note 

Baker  V.  Judges,  4  Johns.  (N.  Y.)  191.  i;    Sutton    v.   Bishop,   4   Burr.   2287; 

1.  Alabama,  —  Edwards  v,  Lewis,  16  Nathan  v,  Giles,  5  Taunt.  561,  i  E.  C. 

Ala.  815;  Dun  lap  v,  Clements,  18  Ala.  L.  189]. 

778;  Bruce  v,  Barnes,  20  Ala.  219.  d.  See  article  Executions  Against 

Kentucky,  —  Chambers  v,  Neal,  13  B.  Property,  vol.  8,  pp.  477,  478,  and  the 

Mon.  (Ky.)  256.  following  cases: 

Maryland, — Job  v.  Walker,  3  Md.  Alabama,  —  Chandler  v.  Faulkner,  5 

129;  Shaferzr.  Shafer,  6  Md.  518;  Hus-  Ala.   567;    Faulkner  v.   Chandler,    11 

ton  V,  Ditto,  20  Md.  320;   Gorsuch  v,  Ala.  725;  Bruce  v,  Barnes,  20 Ala.  219. 

Thomas,  57  Md.  334.  Illinois,  —  Harding  v,  Hawkins,  141 

Pennsylvania,  —  Emery  v.   Patton,  9  111.  572.     But  see  Morris  z^.  Thomas,  17 

Phila.  (Pa.)  125,  30  Leg.  Int.  (Pa.)  192.  111.  112. 

South  Carolina,  —  Longworth  v.  Sere-  Maryland,  —  Gorsuch  v,  Thomas,  57 

ven.  2  Hill  L.  (S.  Car.)  298.  Md.  334* 

Tennessee,  — -  Marsh  v,   Haywood,   6  Oregon,  —  Provost  v,  Millard,  3  Ore- 
Hum  ph.  (Tenn.)  210.  gon  370. 

Virginia.  —  Smock  v,  Dade,  5  Rand.  Virginia,  —  Morrison    v,    Speer,    10 

(Va.)  639.  Gratt.  (Va.)  230;  Beckley  v.  Palmer,  11 

United  States,  —  U.  S.  v,  McLemore,  Gratt.  (Va.)625;  Coleman  v,  Anderson, 

4  How.  (U.  S.)  286  29  Gratt.  (Va.)  425,  distinguishing  Craw- 

Motton   as   a   Substitiite    for    Audita  ford  v,  Thurmond,  3  Leigh  (Va.)  85. 

Querela.  —  ''The  remedy  at   common  Contra.  —  Bills  to  enjoin  a  judgment 

law  would  have  been  audita  querela,  upon  the  ground  that  it  has  been  paid, 

(Com.  Dig.,  title  A;  Bacon's  Abr.,  title  are  sometimes  maintained.     Shouse  v. 

Audita  Querela;  3  Blackstone's  Com.  Newton,  12  Ark.  367.     See  also  gen- 

406),  or  the  defendant  had  a  right  to  erally,  as  to  equitable   relief  against 

demand  a  warrant  to  some  attorney  of  judgments,  the  article  Judgments,  vol. 

the  court,  authorizing  him  to  enter  up  11,  p.  796- 

satisfaction    on    the    roll.      Briley    v.  In  Ahl  v,  Ahl,  71  Md.  555,  a  judg- 

Sugg,  I  Dev.  &  B.  Eq.  (N.  Car.)  366;  i  ment  was  ordered  satisfied  upon  a  bill 

Archbold's  Pr.  325;  2  Saund.  Pr.  Cas.  in  equity  for  that  purpose. 

713.)    In  most  of  the  states  the  use  of  Motion  and  BUI  Conenrrent  Bemedioi.  — 

the  writ  audita  querela  has  been  super-  The  summary  remedy  to  obtain  satis- 

seded  by  the  more  summary  mode  of  faction  of  a  judgment  by  notice  and 

application  to  the  court  for  relief  by  motion,  provided  by  Rev.  Stat.  Ind., 

motion.      (i  Am.  and  Eng.  Encyc.  of  g  580,  is  not  exclusive,  but  a  suit  in 
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asked  which  cannot  be  had  on  motion  in  a  court  of  law,^  or  where 
complicated  and  difficult  questions  are  involved,  in  which  cases  a 
bill  in  equity  is  deemed  the  most  appropriate  remedy.* 

equity  to  have  satisfaction  decreed,  and  answering  to  the  merits.  If  he  an- 
for  an  injunction  preventing  collection,  swers  on  the  merits  he  waives  such  de- 
may  be  maintained.  McOuat  v,  Cath-  fense.  Wood  v,  Currey,  49  Cal.  359, 
carl,  84  Ind.  567.  wherein  it  was  not  decided  whether  a 

Satiflfactioii  of  Alternative  Judgments —  bill  in  equity  would  lie  to  restrain  the 

Belief  in  Equity.  —  An  alternative  judg-  enforcement  of  an  execution  issued  on 

ment  in  the  usual  form  in  actions  of  a  judgment  which  had  been  paid,  be- 

claim  and  delivery  of  personal  prop-  cause  proper  objections  had  not  been 

erty  is  satisfied  by  a  voluntary  return  made  in  season.    See  also  Thompson 

of  the  property  prior  to  the  entry  of  v,  Laughlin,  91  Cal.  313. 

the  judgment.     The  party  obtaining  1.  Beers  v.  Hendrickson,  6  Robt.  (N. 

the  judgment  is  not  entitled  to  both  the  Y.)  53.     See  also  Keightley  z^.  Walls, 

property  and  its  value,  and  having  re-  27  Ind.  384;  Wilson  v.  Brookshire,  126 

ceived  the    property,  equity,  treating  Ind.  497;  Palmer  v,  Hayes,  112  Ind. 

that  as  done  which  ought  in  justice  to  289. 

be  done,  will  consider  it  as  received  in  When  Bill  in  Equity  Lies.  —  A  judg- 

satisfaction  of  the  judgment,  and  en-  raentdebtorundera  domestic  judgment 

join  its  further  execution.    Thompson  recovered   upon  a  foreign    judgment 

V.  Laughlin,  91  Cal.  313.  is  entitled,  as  a  condition  precedent  to 

Jadgment  in  Favor  of  United  States.  —  the  payment  of  the  domestic  judgment, 
Although  a  circuit  court,  sitting  as  a  to  have  the  foreign  judgment  satisfied 
court  of  law,  may  direct  credits  to  be  of  record,  and  the  lien  of  the  attorney 
given  on  a  judgment  in  favor  of  the  of  the  judgment  creditor  against  such 
United  States,  and  consequently  exam-  judgment,  of  which  he  has  been  noti- 
ine  the  grounds  on  which  such  an  en-  fied,  discharged;  and  for  this  purpose 
iry  is  claimed,  and  may  direct  the  he  may  maintain  a  bill  in  equity.  Van 
execution  to  be  stayed  until  such  an  Winkle  v,  Owen,  54  N.  J.  Eq.  253. 
investigation  shall  be  made,  yet  it  can-  Where,  after  judgment  has  been  ob- 
not  entertain  a  bill,  on  the  equity  side,  tained  against  several  defendants, 
piaying  that  the  United  States  may  be  transactions  are  had  between  the  plain- 
perpetually  enjoined  from  proceeding  tiff  and  one  of  the  defendants,  by 
upon  sucli  judgment.  U.  S.  v,  Mc-  which  the  other  defendants  are  re- 
Lemore,  4  How.  (U.  S.)  286.  leased    in    equity    from    any    further 

Balsing  Objection  —  Demurrer  or  Mo-  liability  on  the  judgment,  the  remedy 
tion.  —  A  demurrer  to  a  petition  in  of  such  defendants  is  not  by  motion, 
equity  to  compel  the  clerk  to  satisfy  a  under  Wagn.  Stat.  Mo.,  p.  792,  §  24,  to 
judgment  of  record  upon  the  ground  have  the  satisfaction  entered,  but  they 
that  the  plaintiff's  remedy  is  by  motion  must  proceed  by  bill  for  injunction 
under  the  statute  should  be  overruled,  or  other  equitable  relief.  Schneider 
as  under  the  Iowa  statutes  a  demurrer  v.  Meyer,  56  Mo.  475. 
is  not  applicable  to  the  question  A  bill  in  chancery  will  not  lie  merely 
whether  a  proceeding  should  have  been  to  compel  an  entry  of  satisfaction,  un- 
by  law  or  equity  or  by  bill  in  equity  less  some  special  facts  are  alleged 
rather  than  by  motion.  The  objection  which  would  give  the  Court  of  Chan- 
should  be  taken  by  motion.  Traer  v,  eery  jurisdiction.  Chandler  v.  Faulk- 
Lytle,  20  Iowa  302,  citing  Conyngham  ner,  5  Ala.  567. 

z/.  Smith,  16  Iowa  471,  and  Byres  v.  Equitable  Belief  on  Motion.  —  Where  a 

Rodabaugh,  17  Iowa  53.  motion  is  made  under  a  statute  for  a 

Waiver  of  Objeotions.  —  If  a  bill  in  particular  remedy  therein  provided,  it 

equity  is  filed  to  restrain  the  enforce-  is  not  competent  for  a  court  on  that 

ment  of  an  execution  on  the  ground  motion  to  grant  other  equitable  relief 

that  the  judgment  has  been  paid,  the  which  is  not  embraced  in  or  relied  on 

defendant,  if  he  would  avail  himself  in  the  motion.     Schneider  v,  Meyer,  56 

of  the  defense  that  the  plaintiff  had  a  Mo.  475. 

remedy  at  law  by  motion  in  the  court  2.  Traer  v.  Lytle,  20  Iowa  301 ;  Craw- 

from  which  the  execution  issued,  must  ford  v.  Thurmond,  3  Leigh  (Va.)  85* 

do  so  by  a  motion  to  dismiss  the  bill,  Marsh  v.  Haywood,  6  Humph.  (Tenn.j 

or  by  some  other  proper  means,  before  210. 
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(4)  Civil  Action.  —  In  some  code  states,  a  judgment  may  be 
declared  paid  and  satisfied  in  an  ordinary  civil  action  brought  for 
that  purpose,  without  r^ard  to  whether  the  proceeding  is  at  law 
or  in  equity.*  An  action  and  a  motion  are  concurrent  remedies, 
to  obtain  a  satisfaction  of  record  of  a  judgment.' 

Action  SzelniiTe  of  Motioit  —  Where  the  facts  are  so  controverted 
and  the  rights  of  third  persons  so  involved  that  the  court  declines 
to  determine  the  matter  on  motion,'  an  action  is  the  only  proper 
remedy.* 

Bonial  of  Motion  Not  Rob  Jndleata.  —  An  averment  that  the  plaintiff,  on, 

Overrnling  a  motion  to  enter  satisfac-  etc..  fully  paid  off  said  judgment  and 

lion  of  a  judgment  will  not  bar  an  ap-  costs,   and   the    defendant    thereupon 

plication  for  relief  by  bill  in  chancery,  promised    to  satisfy  the  same,   in  a 

Long  V.  Shaclcleford,  25  Miss.  559.  complaint  to  enter  satisfaction  of   a 

1.  Indiana,  —  Reeves  v.  Plough,  46  judgment  in   favor  of  the  defendant 

Ind.  3So;    Beard  v.  Millikan,  68  Ind.  against  the  plaintiff,  shows  payment  to 

231:   Johnson   v.  State,   80  Ind.  220;  the    judgment  plaintiff.     Holliday  v. 

Shields  v.  Moore,  84  Ind.  440;  McOuat  Thomas,  90  Ind.  398. 

V,  Cathcart,  84  Ind.  567;  Miller  v.  Lilly,  Departnro.  —  A  complaint    to  obtain 

84  Ind.  533;  Holliday  v.  Thomas,  90  the  satisfaction  of  a  judgment  alleged 

Ind.  398;  Palmer  v,  Hayes,  112  Ind.  that  the  judgment  creditor  had  accepted 

289;  Reiser  r.  Beam,  117  Ind.  31;  Wil*  personal    property  for  the  amount  ot 

son  V.  Broolcshire,  126  Ind.  497;  Keifer  the  judgment  but  refused  to  cancel  it. 

V.  Summers,    137   Ind.   109;    Soke  v.  An  answer  alleged  that  in  a  former  ac- 

Huff,  102  Ind.  422.  tion  between  the  same  parties  it  was 

Minnesota.  —  Rotbet  v.  Monahan,  60  adjudged  that  such  personal  property 

Minn.  186.  was,  at  the  time  it  was  taken,  the  prop- 

Ntbraska.  —  Lewis  v,  Lewis,  31  Neb.  erty  of  the  judgment  creditor  by  virtue 

528;  Manker  v.  Sine,  47  Neb.  736.  of  a  chattel  mortgage  executed  by  the 

New    York.  —  Van    Etten    v.    Has-  judgment  debtor.    The  reply  admitted 

bronck,  (Sump.  Ct.  Gen.  T.)  4  N.  Y.  the  judgment,  but  alleged  that  it  was 

St.  Rep.  803;  Thompson  v,  Jones,  55  rendered  upon  the  agreement  that,  in 

Han  (N.  Y.)  268;  Whittemore  v.  Judd  consideration  of  the  judgment  and  the 

Linseed,  etc..  Oil  Co.,  16  Daly  (N.  Y.)  surrender  of  the  mortgaged  property, 

29a    See  Matter  of  Beers,  5  Robt.  (N.  the  judgment  should  be  satisfied  and 

I .)  643.  canceled.     It  was  held  that  the  reply 

%attjsAmiSf  of  Complaint  —  Avorment  of  was  not  a  departure  from  the  com* 

FayflMnt.  —  A  complaint  to  have  a  cer-  plaint  and  was  sufficient.     Palmer  v. 

tain  judgment  and  a  certain  mortgage  Hayes,  112  Ind.  289. 

declared  satisfied  by  reason  of   pay-  8.  Manker  z/.  Sine,  47  Neb.  736. 

ments,  if  it  does  not  show  a  particular  8.  See  supra,  II.  2.  a.  (i) (a) Motion-^ 

application  of  any  payments,  will  be  IVken  Proper, 

insufficient  unless  it   shows  the  full  4.  When  Action  and  Not   Motion   Is 

payment   of  both  debts.     Where  the  Proper  Bemody.  —  It  is   error  for  the 

complaint  does  not  state  the  rate  of  in-  court  to  order  the  satisfaction  of  a  judg- 

terest  on  the  judgment,  nor  show  upon  ment  in  a  cause,  upon  motion  filed 

what  cause  of  action  the  judgment  was  therein,   where  the    facts  claimed  to 

rendered,  and  a  low  rate  of  interest  on  justify  such  satisfaction  arise  outside 

the  judgment  might  have  made  the  of    the  court  and  are  disputed,  and 

particular  payments  alleged,  together  where  parties  are  interested  in  a  judg- 

with  the  sum  tendered,  sufficient  to  pay  ment  who  were  not  parties  to  the  orig- 

off  the  judgment  and  mortgage  which  inal  action,  and   who  are   not  served 

it  is  sought  to  have  declared  satisfied,  with  notice  and  do  not  appear  upon  the 

and  the  complaint  alleges  that  the  sum  hearing  of  said  motion.     In  such  case 

tendered  is  the  full  amount  due  on  the  the  only  proper  and  adequate  remedy 

judgment  and  mortgage  at  the  time  of  for    the    satisfaction  of    a   judgment 

the  tender,   the  complaint  cannot  be  is  by  a  separate  action  in  which  all 

held  insufficient.    Soke  v.  Huff,   102  who  are  interested  are  made  parties. 

Ind.  43a.  Mayer  v.  Sparks,  3  Kan.  App.  602. 
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b.  Place  of  Moving.  —  A  motion  to  compel  an  entry  of  sat- 
isfaction should  be  made  in  the  court  which  rendered  the  judg- 
ment.* 

c.  Time  of  Moving.  —  A  party  may  move  the  court  to  cause 
satisfaction  of  the  judgment  to  be  entered,  without  waiting  for 
execution  to  be  issued.* 

d.  Notice  of  Motion  —  Haoeaaity  For.  —  When  a  motion  is 
made  to  enter  satisfaction  of  a  judgment,  notice  to  the  plain- 
tiff is  indispensable.^ 

1.  Alabama.— ChW^sv,  Franklin,  lo  Stew.  &  P.  (Ala.)  158;  McKissack  v, 
Ala.  79;  Bruce  v,  Barnes,  20  Ala.  219;  Davis,  18  Ala.  315;  Brown  ».  Branch 
Saltmarsh  v.  Bower.  34  Ala.  623.  Bank,  20  Ala.  424;  Bruce  v.  Barnes,  20 

California,—  Wood   v,    Currey,    49  Ala.  219;  Womack  v,  Sanford,  37  Ala. 

Cal.  359;  Thomas  v.  Rock  Island  Gold,  445;  Armstrong  v.  Harper.  65  Ala.  523, 

etc.,  Min.  Co.,  54  Cal.  578.  Arkansas.  —  State  v.  Martin,  20  Ark. 

Illinois,  —  Russell  v,  Hugunin,  2  111.  629. 

562.  California,  —  Thomas  v.  Rock  Island 

Kansas,  —  Mayer  v.  Sparks,  3  Kan.  Gold,  etc.,  Min.  Co.,  54  Cal.  578. 

App.  602.  Indiana, —  Lapping  v,  Duffy,  65  Ind. 

Maryland, — Gorsuch  v,  Thomas,  57  229;  McOuat  v,  Cathcart,  84  Ind.  567; 

Md.  334.  Creekpaum   v,  Templeton,    5   Blackf. 

New  Jersey,  —  Brookfield  v,  Hugh-  (Ind.)  583. 

son;  44  N.  J.  L.  285.  Kansas,  —  Mayer  v.  Sparks,  3  Kan. 

Oregon,  —  Provost    v,    Millard,     3  App.  602. 

Oregon  370.  Minnesota,  —  Lough    v.    Pitman,   26 

Pennsylvania,  —  Bowser's    Appeal,  Minn.  345. 

loi  Pa.  St.  469.  New  Jersey,  —  Howard  v,  Richman, 

Tennessee,  —  Marsh    v,  Haywood,  6  i  N.  J.  L.   162;  Waddle  v,  Dayton,  8 

Humph.  (Tenn.)  210.  N.  J.  L.  174. 

Bill  in  Equity  in  Another  County.  —  A  New    York,  —  Matter   of    Beers,    5 

court  of  one  county  or  district  will  not  Robt.  (N.  Y.)  643;  Briggs  v,  Thomp- 

entertain  a   bill  to  compel  a  plaintiff  son,  20  Johns.  (N.  Y.)  294. 

who  has  obtained  judgment  or  decree  North  Carolina,  —  Foreman  v,  Bibb, 

in  another  district  to  appear  there  and  65  N.  Car.  128. 

cancel  or  satisfy  it;  the  remedy  is  by  Pennsylvania,  —  Melan  v.  Smith,  134 

motion  in  the  court  which  rendered  the  Pa.  St.  649;   Riley   v.   Harris,   2   Pa. 

judgment  or  decree.     Provost  v.  Mil-  Disl.  231. 

lard,  3  Oregon  370.  Wisconsin,  —  Flanders  v,  Sherman, 

Objecting  at  thoHearing.  — A  bill  by  a  18  Wis.  575* 
defendant  in  an  execution  to  enjoin  Qualification  of  Bule.  —  In  Clements 
the  execution  on  the  ground  that  a  v,  Crawford,  i  Ala.  531,  and  Baylor  v. 
previous  execution  sued  out  on  the  McGregor,  i  Stew.  &  P.  (Ala.)  158,  the 
same  judgment  has  been  levied  by  the  rule  stated  in  the  text  was  qualified  by 
sheriff  on  the  property  of  another  the  addition  of  a  clause  that  the  satis- 
defendant  in  the  execution,  sufficient  to  faction  was  by  some  extrinsic  matter, 
discharge  it,  must  be  filed  in  the  county  But  in  McKissack  v,  Davis.  18  Ala.  315, 
in  which  the  judgment  was  recovered,  it  was  held  that  whether  the  alleged 
and  the  Circuit  Court  of  another  county  satisfaction  appears  by  the  sheriff's  re- 
has  no  jurisdiction  of  the  case.  In  such  turn  or  otherwise,  the  plaintiff  is  en- 
case it  is  not  necessary  that  the  objection  titled  to  notice,  and  an  order  directing 
to  the  jurisdiction  should  be  made  by  satisfaction  entered  without  such  notice 
demurrer  or  plea;  but  it  may  be  taken  is  consequently  erroneous, 
at  the  hearing  of  the  cause.  Beckley  Diioretion  of  Court.  —  In  Page  v,  Cole- 
V,  Palmer,  11  Grati.  (Va.)  625.  man,  9  Port.  (Ala.)  278,  it  was  said  that 

2.  Childs  v.  Franklin,  10  Ala.  79.  the  court  may,  in  the  exercise  of  its 
Compare  article  Executions  Against  discretion,  refuse  to  entertain  a  motion 
Property,  vol.  8,  p.  470.  unless  notice  is  given  or  some  suffi- 

8.  Alabama, —  Clements  v.  Crawford,  cient  reason  shown  for  its  omission. 

I  Ala.   531;  Baylor  v,    McGregor,    i  Himo  Fro  Tuno  Entry.  —  Satisfaction 
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Motion  to  Sot  Aaido  tetiiCMtioii.  —  If  satisfaction  of  a  judgment  is 
entered  upon  motion  of  the  defendant  without  notice  to  the  judg- 
ment creditor,  the  latter  has  his  remedy  by  motion  to  set  aside 
the  order  and  entry  of  satisfaction.^ 

Tho  Booord  on  Appeal  must  affirmatively  shdw  notice^  or  it  will  be 
conclusively  presumed  that  no  notice  was  given.* 

iT.  Parties  —  (i)  Who  May  Maintain. — Either  Party  may  move 
to  have  satisfaction  entered.  • 

Strangen  in  Interest.  —  Only  a  party  to  the  record,  or  a  person 
having  some  legal  or  equitable  interest  in  the  satisfaction  of  the 
judgment,  is  entitled  to  apply  to  the  court  in  which  it  has  been 
recovered  to  vacate  it  or  order  it  satisfied  of  record.* 

(2)  Necessary  Parties.  — AU  Partiei  Interested  should  be  brought 

of  a  judgment  cannot  be  entered  nunc  that  the  money  had  been  received  by 

pro  tunc  as  of  a  previous  term  upon  the  sheriff  upon  a  sale,  no  notice  of  the 

motioD,  unless  it  is  shown  that  the  ad-  motion  need  be  served  upon  the  sheriff. 

▼erse  party  had  notice  of  the  original  Hamlin  v.  Boughton,  4  Cow.  (N.  Y.)  65. 

motion.     Womack  v,  Sanford,  37  Ala.  On  a  rule  to  show  cause  why  satis- 

445.  faction  should  not  be  entered  on  the 

The  Flaintiib  in  Ezeontion  must  have  record,   where  the  sheriff  is  made  a 

notice  of  a  motion  to  direct  the  sheriff  party  to  the  rule,  the  money  having 

to  enter  a  credit  on  the  execution  and  been   paid   to  him,   it    is    immaterial 

compel  a  satisfaction  of  the  judgment  whether  the  sheriff  was  a  necessary 

of  record.    Baylor  v.  McGregor,  i  Stew,  party  or  not;  he  must  have  notice  of 

&  P.  (Ala.)  158.  the  proceeding.     Howard  v,  Richman, 

Notioe  to  Attorney.  —  While  it  may  be  i  N.  J.  L.  162,  in  which  case  the  court 

the  duty  of  an  attorney,  when  served  gave  further  time  after  argument  in 

with  notice  of  a  motion  by  the  opposite  order  to  give  the  notice, 

party  that  a  judgment  in  favor  of  his  An  Assignee  should  have  notice  of 

client  be  discharged  of  record,  to  con-  the  motion.     Melan  v.  Smith,  134  Pa. 

fer  with  his  client  in  regard  to  such  St.  649. 

motion  and  thus  give  him  an  oppor-  Notiee  by  Registered  Letter.  —  Notice 

tunity  to  meet  it,  yet  where  he  has  neg-  of  the  rule  to  the  plaintiff  by  registered 

lected   to  do  so,   courts  cannot   treat  letter  is  insufficient  where  the  plaintiff 

the  case  as  though  notice  of  the  motion  lives  twenty-nine  miles  from  the  court 

had  not  been  properly  served.     Fland-  house.      Riley  v,   Harris,  2  Pa.  Dist. 

ers  V,  Sherman,  18  Wis.  575.  231. 

Notice  to  the  Executor  or  Administrator  1.  Thomas  v.  Rock  Island  Gold,  etc., 

0/  Plaintiff^ s  Attorney^  of  a  motion  to  Min.  Co.,  54  Cal.  578. 

enter  satisfaction  of  a  judgment,  is  not  8.  Clements  v.  Crawford,  i  Ala.  531. 

sufficient.     Waddle  v.  Dayton,  8  N.  J.  8.  Childs  v,  Franklin,  10  Ala.  79. 

L.  174.  4.  Budd  V,   Union  Bank,   i   Houst. 

Kotiee  to  Attorney  and  by  Posting  in  (Del.)  455;  Matter  of  Beers,  5  Robt. 

Clerk's  OAoe.— Where  the  plaintiff  re-  (N.  Y.)  643. 

sided  in  a  foreign  country,  and  the  de-  Subsequent    Judgment   Creditor. —  In 

feodant  produced  affidavits  to  show  that  Pennsylvania^  undex  the  Act  of  March 

the  judgment  obtained  seven  years  be-  14,  1876,  the  court  cannot  decree  the 

fore  was  satisfied,  a  rule  to  show  cause  entry  of  satisfaction  on  the  application 

why  a  satisfaction  should  not  be  en-  of  a  subsequent    judgment    creditor, 

tered   up  on  the  record  was  granted,  Heidelbaugh  v.  Thomas,  10  W.  N.  C. 

which  was  directed   to  be  served  by  (Pa.)  141.     See  also  Cowden  v.   Mc- 

delivering  a  copy  to  the  attorney  of  Clelland,  4  Montg.  Co.  Rep.  (Pa.)  135. 

the  plaintiff  on  record,  and  putting  up  A  Surety  who  pays  the  amoiint  re- 

another  copy  in  the  clerk's  office.     Lee  quired  against  him  and  his  principal 

V,  Brown,  6  Johns.  (N.  Y.)  132.  or  cosureties  may  move  to  have  satis- 

KoUee  to  Sheriff^  —  On  a   motion  to  faction    entered  of    record.      Rice    v. 

compel  satisfaction  upon  the  ground  Hearn,  109  N.  Car.  150. 
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before  the  court  and  given  an  opportunity  to  be  heard  before  an 
entry  of  satisfaction  is  ordered.* 

The  Ptrton  Owning  tlio  Jndgment  is  a  necessary  party  to  a  proceeding 
to  have  satisfaction  thereof  entered.* 

/.  Hearing  and  Determination  —  (i)  Trial  of  Issues  — z^ 
Trial  —  A  motion  to  enter  satisfaction  of  a  judgment  or  a  trial 
upon  a  petition  for  a  supersedeas  is  a  substitute  for  the  ancient 
writ  of  audita  querela,  and  consequently  all  issues  of  fact  or  mat- 
ters in  pais  must  be  tried  in  the  same  mode  as  if  the  proceeding 
had  been  commenced  by  that  writ.* 

lisae  aa  to  FiiTmtnt.  —  Where  facts  concerning  payment  are  con- 
troverted, the  court  should  not  order  an  entry  of  satisfaction 
without  awarding  an  issue.^ 

1.  Nelson  v.  Brown,  20  Ind.  74;  sheriff  are  proper  parties  defendant. 
Shields  v,  Moore,  84  Ind.  440;  Baylor  although  it  is  immaterial  whether  the 
f/.  McGregor,  i  Stew,  ft  P.  (Ala.)  158;  complaint  does  or  does  not  state  a 
Matter  of  Beers,  5  Robt.  (N.  Y.)  643;  cause  of  action  against  them.  Shields 
Melan  v.  Smith,  134  Pa.  St.  649.  v,  Moore,  84  Ind.  440.     See  also  article 

An  Attorney  ZnUtled  to  a  Contingent  Executions  Against  Property,  vol.  8, 

Fee  has  no  standing  to  object  to  the  p.  483. 

satisfaction  of  his  client's  judgment.  8.  Lockhart  v.  McElroy,  4  Ala.  572; 

Ristenbatt  v,  Behney,  3  Lane.  L.  Rev.  Burt  v.  Hughes,   11  Ala.  571;  Brown 

(Pa  )  i;  Shotl  V.  Westenberger,  3  Lane,  v.   Branch    Bank,   20  Ala.   434;    Mat- 

L.  Rev.  (Pa.)  273.  thews  v,  Robinson,  20  Ala.  130;  Bruce 

2.  Nelson  v.  Brown,  20  Ind.  74.  v.    Barnes,   20  Ala.   219;    Pearsall   v. 
An  Aiiignee  of  one  of  the  judgments  McCarlney,  28  Ala.  124;  Eastern  Bank 

should  be  made  a  party  to  a  bill  in  v.  Taylor,  41  Ala.  93;  Harding  v, 
equity  to  set  off  another  judgment  Hawkins,  141  III.  572;  Chambers  v. 
against  him.  Merrill  v.  Souther,  6  Neal,  13  B.  Mon.  (Ky.)  256.  See  gen- 
Dana  (Ky.)  305.  erally  Frankel  v.  Stern,  50  111   App.  54. 

Aiiifnoe    Mnst    Plead   in   Aisignor's  TrialaBinAnditaQnerela.  —  "  In  cases 

Hame.  —  If  proceedings  be  commenced  arising   upon  motion,  it  would   seem 

by  the  defendant  to  the  judgment  10  that  the  same  mode  of  trial  ought  to 

havesatisfactionenteredof  record,  or  to  prevail  as  prevailed  at  common  law  in 

supersede  the  execution,  the  assignee  proceedings  by  writ  of  audita  querela, 

may  resist  them,  and  for  this  purpose  and  such   we  find  to  be  the  practice, 

may  use  the  name  of  his  assignor,  but  An  issue  is  made,  and  sent  to  the  jury 

being  a  stranger  to  the  record,  not  a  to  be  tried,  as  any  other  issue  of  fact, 

party  to  the  suit,  and  having  but  an  (Lister  v.    Munde'U,    i   B.   ft   P.  427; 

equitable  right,  he  is  prohibited  from  Horner    v.    Hower,    39    Pa.   St.    126; 

pleading  in  his  own  name.     Edwards  Cooley  p.  Gregory,  16  Wis.  303;  Baker 

V.  Lewis,  16  Ala.  813.  v.  Ridgway,  2  Bing.  41,  9  E.  C.  L.  311; 

Jndgment    Assigned    as    Seeority.  —  Black    on    Judgments,    §   975.)    The 

Where  a  judgment  entered  to  stand  as  parties  are  thereby  given  their  right  of 

security   has  been  assigned    to    third  trial  by  jury."     Harding  v,  Hawkins, 

persons,  who  hold  it  as  security,  the  141  111.  584.    See  also  Bruce  v.  Barnes, 

plaintiff  has  an  interest  in  the  judg-  20  Ala.  222. 

ment,  upon  which  he  has  a  right  to  be  Waiver  of  Jniy  Trial,  —  By  consent 

heard,  or  at  least  to  notice  and  oppor-  the   parties  may  submit  their  issues 

tunity  to  be  heard,  before  the  court  can  either  of  law  or  fact  to  the  court  alorfe 

satisfy  it  of  record.     Matter  of  Beers,  for    trial.      Bower    v.    Saltmarsh,    19 

5  Robt.  (N.  Y.)  643.  Ala.  274;  Bruce  v,  Barnes,  20  Ala.  219. 

Assignor  and   Sheriif  Proper   PartieB.  4.  Alabama,  —  Eastern  Bank  v,  Tay- 

—  In  a  suit  against  the  assignee  of  a  lor,  41  Ala.  93. 

judgment  to  obtain  satisfaction  thereof  Illinois,  —  Harding  v.  Hawkins,  141 

and   to    enjoin    an    execution    issued  III.  572. 

thereon  and  in  the  hands  of  the  sheriff.  Pennsylvania,  —  Schilling   v.   Durst, 

the  assignor  of  the  judgment  and  the  42  Pa.  St.  126;  Atkinson  v,  Harrison, 
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AlBdaTito  and  Coontor  AilUUiTits.  —  In  some  jurisdictions  the  court 
may  hear  and  determine  the  issue  upon  affidavits  and  counter 
affidavits.* 

Baforenoe.  —  Where  the  affidavits  are  conflicting,  a  reference  may 
be  ordered  to  ascertain  the  facts.' 

Tnll  and  BatiafMtory  Proof  of  Paymont  must  be  made  before  the  court 

153  Pa.  St.  472:  Anderson  v.  Best,  176  who  are  to  be  the  parties  to  the  issue? 

Pa.  St.  498;  Hawk  v.  Spade,  24  Pittsb.  The  answer  is,  let  those  act  and  defend 

Ltg,  J.  (Pa.)  200;  Lee  v,  Lindsay,  13  who  are  interested.     The  issue  must. 

Pa.  Co.  Ct.  309.    See  also,  as  to  the  of  course,  be  encitled  in  the  names  of 

rule  in  Pennsylvania,  supra,  U.  i.  a,  the  plaintiff  and  defendants  on  record. 

Power  of  Court,  But  in  such  issue,  Charles  Clarke,  act- 

Scuth  Carolina,  —  Crowther  v.  Saw-  ing  in  the  name  of  Sawyer  &  Steele, 

yer,  2  Spears  L.  (S.  Car.)  573.  will  be  the  actors,  and  Phineas  Pierce, 

ivisconsin. — Cooley  v.  Gregory,  16  the  alleged  assignee,  in  the  name  of 

Wis.  303.  David   Crowther,  will  be  the  defend- 

The  FlaiBtUr  Hat  the  Bight  to  demand  ant. " 

a  trial  by  jury,  and  to  cross-examine  The  Court  Hat  a  IMteretion  to  direct  a 

all  witnesses  whose  testimony  is  offered  jury  to  try  the  facts.     Smock  v.  Dade, 

against  him  to  prove  the  fact  of  pay-  5  Rand.  (Va.)  639. 

meoL     Bruce  v.  Barnes,  20  Ala.  219;  1.  Musserz/.  Gray,  (Cal.  1892)31  Pac. 

Harding  V.  Hawkins,  141  111.  572:  Mc-  Rep.  568;  Hanktnson  v.  Hummer,  12 

Cutcheon  v,  Allen,  96  Pa.  St.  319;  Lee  N.  |.  L.  64;  Meyer  v.  Lent,  (Ct.  App.) 

V,  Lindsay,  13  Pa.  Co.  Ct.  309.  7  Abb.   Pr.  (N.  Y.)  225:   Montrait  v. 

Iteue  to  Ateertain  Amount  Due.  —  In  Hutchins,    (Supm.    Ct.   Spec.    T.)   49 

Stockleyv.  Bewley,  5  Houst.  (Dcl.)587,  How.    Pr.   (N.    Y.)   105;    Foreman   v. 

an  issue  was  awarded  to  ascertain  and  Bibb,  65  N.  Car.  128;  Harper  v.  Gra- 

determine  by  the  verdict  of  a  jury  if  ham,  20  Ohio  105. 

any  and  what  amount  was  due  on  a  Af&davitt  of  Partiet  and  Ineompetent 

judgment  of  several  years'  standing.  Witnesses.  —  In  Faulkner  v.  Chandler, 

Isnie  as  to  Forgery.  —  In    Jones  v,  11  Ala.  725,  it  was  held  that  on  the 

Oliver.  8  N.  J,  L.  86,  tlie  court  refused  hearing  of  the  motion  to  enter  satis- 

to  order  a  feigned  issue  to    try  the  faction,  the  affidavits  of  the  parties  were 

validity  of  a  receipt  shown  by  the  judg-  admissible  in  evidence,  but  this  deci- 

ment    debtor    in    satisfaction    of    the  sion  was  in  effect  overruled,  and  the 

judgment,  and  alleged  by  the  judg-  rule  declared  to  be  that  on  the  hearing 

ment  creditor  to  have  been  forged,  and  of  such  motions  neither  affidavits  of  the 

reserved  its  decision  upon  the  motion  parties  nor  the  testimony  of  incompe- 

until  there  should  have  been  an  op-  tent    witnesses    should     be    received, 

portunity   to  find    an    indictment   for  Bower    v.    Saltmarsh,    19    Ala,    274; 

forgery.  Bruce  v.  Barnes,  20  Ala.  219. 

lonie  Beftued  When  Amount  in  Con-  2.  Williams  v,  Irving,  i  Hun  (N.  Y.) 
troTony  It  Small.  —  A  feigned  issue  720;  D wight  v.  St.  John.  25  N.  Y.  203; 
will  not  be  awarded  to  try  the  fact  of  Van  Etten  v,  Hasbrouck,  (Supm.  Cl. 
payment  of  a  judgment  where  the  sum  Gen.  T.)  4  N.  Y.  St.  Rep.  803:  Meyer  v, 
in  controversy  is  less  than  fifty  dollars.  Lent,  (Ct.  App.)  7  Abb.  Pr.  (N.  Y.)  225; 
as  it  would  not  justify  the  expense.  Melcher  v.  Harding,  17  N.  Y.  Wkly. 
Brower  v.  Feeier,  i  Wend.  (N.  Y.)  18,  Dig.  368.  And  see  generally  article 
wherein  the  court  refused  on  motion  to  References,  vol.  17,  p.  978. 
set  aside  an  execution,  the  evidence  as  Beferenee  Refated  Where  Amount  In- 
to payment  being  complex  and  contra-  yolved  It  Small.  —  A  reference  may  be, 
dictory,  and  also  refused  to  decide  the  and  often  is  awarded  to  try  the  ques- 
question  on  affidavits,  or  to  award  a  tions  of  fact  involved,  but  where  the 
feigned  issue,  thereby  remitting  the  amount  involved  is  small  and  the 
parties  to  remedy  by  action.  reference  would   be  expensive  it  may 

Partiet  to  Ittne  —  Attigneet  May  Use  be  refused  and   the   parties  remitted 

Vamet  of  Partiet  to  Beco^. —  In  Crow-  to  an   action.     Montrait  v,  Hutchins, 

ther  V,  Sawyer,  2  Speats  L.  (S.  Car.)  (Supm.    Ct.    Spec.    T.)  49   How.    Pr. 

573,  the  court  said:  **  But  it  is  asked,  N.  Y.)  105. 
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will  order  satisfaction  of  a  judgment  to  be  entered.^ 

(2)  Order,  —  Where  the  court  is  satisfied  that  the  judgment 

has  been  fully  paid  or  satisfied,  the  court  enters  an  order  direct- 
ing the  clerk  to  enter  satisfaction,  which  has  the  same  effect  as  if 
it  had  been  acknowledged  by  the  party.* 

1.  Hankinson  v.  Hummer,  12  N.  J.  court  discharging  a  judgment  will  not 
L.  64.  be  set  aside  on  the  application  of  the 

The  Evldenoa  Must  Be  Clear  that  the  judgment  plaintiff,  unless  his  applica- 

judgment   has    been   paid   or    a    rale  tion  is  made  within  one  year  after  he 

to  satisfy  the   judgment  will   be   dis-  has  actual  notice  of  the  order,  although 

changed.     Morgan  v,  Klitsch,  3  Kulp  it  may  appear  that  the  judgment  had 

(Pa.)   15;    Van   Etten    v,    Hasbrouck,  never  in  fact  been   satisfied,  and  that 

(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  the  plaintiff  had  been  prevented  from 

803.  resisting  effectually  the  motion  for  its 

Pleading  and  Proof .  —  Where  in  a  pro-  discharge  through  the  neglect  of  his 

ceeding  to  have  entry  of  satisfaction  attorney,  on  whom  notice  of  the  motion 

of  an  execution,  the  only  issue  joined  was  served,  to  inform  him  of  it.     But 

is  the  fact  of  payment,  proof  that  the  where  the  application  is  made  within 

judgment  was  assigned  to  a  third  per-  the  time  limit,  the  plaintiff  may,  in 

son  before  the  payment  does  not  tend  such  a  case,  be  relieved  from  the  order 

to  establish  or  disprove  the  issue,  and  on  the  ground  of  "excusable  neglect** 

is  consequently  inadmissible.  Edwards  in  failing  to  resist  the  motion  therefor 

V,  Lewis,  16  Ala.  813.  while   the  same   was   pending.     Rev. 

Bediion  of  Motion  as  Bes  Jadioata.—  Stat.,  c.  125,  §  38  (2  Tay.  Stat.  1446). 

To  a  complaint  by  a  judgment  defend-  Flanders  v,  Sherman,  18  Wis.  575. 

ant  to  have  a  judgment  declared  satis-  Directing  Payment  into  Ckinrt.  —  Where 

fied,  it  is  a  good  answer  on  the  part  of  a  party  refuses  to  accept  money  directed 

the  judgment  plaintiff,  that  the  same  to  be  paid  in  order  to  satisfy  a  judg- 

matters   alleged  in  the  motion    were  ment,  the  court  may  direct  the  money 

set  up  in  an  answer  to  a  motion  fur  to  be  paid  into  court,  which  being  done 

leave  to  issue  execution  on  the  judg-  it  may  order  the  judgment  to  be  satis- 

ment,  and  that  such  matters  were  in  fied.     Campion    v,   Friedberg,   55   111. 

that  proceeding  adjudicated.     Reeves  App.  450. 

V.  Plough,  46  Ind.  350.  Staying    Proceedings.  —  A    perpetual 

Where  payment  into  court  of  depre-  stay  of  proceedings  may  be  granted, 

ciated  currency  is  made  under  a  rule  Whitney  v,  McConnell,  30  Mich.  421. 

on  the  plaintiff  to  accept  the  same  as  a  In  Hamlin  v.  Boughton,  4  Cow.  (N. 

satisfaction,  an  order  that  the  plaintiff  Y.)  65,  the  sheriff  had  received  money 

receive    the  same   in   satisfaction  un-  upon  a  sale  of  goods  under  execution 

appealed   from  is  res  Judicata,      Kirt-  sufficient  to  satisfy  the  judgment.     A 

land  V.  Mississippi,  etc.,  R.  Co.,  4  Lea  motion  was  made  in  behalf  of  the  de- 

(Tenn.)  421.  fendants  to  enter  satisfaction  upon  the 

2.  State  f.  Martin,  20  Ark.  629;  Cam-  judgment  or  to  stay  execution,  which- 
pfon  V.  Friedberg,  55  111.  App.  450;  Dib-  ever  the  court  might  direct.  The  court 
ble  V.  Briggs,  28  111.  48;  Traer  v,  Lytle,  said:  "  An  entry  of  satisfaction  upon 
20  Iowa  301;  Gorsuch  v.  Thomas,  57  the  record,  however,  might  deprive 
Md.  334;  Schneider  r.  Meyer,  56  Mo.  them  of  all  remedy  against  the  sheriff. 
475;  Delaware,  etc.,  R.  Co.  v.  Blair,  For  the  present,  therefore,  we  direct  a 
28  N.  J.  L.  139;  Ward  v,  Beebe,  (Supm.  si  ay  of  all  farther  proceedings  against 
Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  i;  the  defendants  which  will  not  interfere 
Foreman  v.  Bibb,  65  N.  Car.  128;  Melan  with  the  plaintiffs'  remedy  against  the 
V,  Smith,  134  Pa.  St.  649.  sheriff.*' 

Order  Not  Discretionary.  —  In  order-  Order  that  Judgment  Be  Not  Enforced, 
ing  an  entry  of  satisfaction  the  court  —  If  after  levy  upon  sufficient  personal 
does  not  proceed  as  in  a  matter  of  dis-  property  the  court  orders  that  the  judg- 
cretion  or  profess  to  exercise  discretion-  ment  be  not  enforced,  the  order  re- 
ary  power;  the  order  and  entry  are  leases  the  levy,  but  does  not  discharge 
matters  of  strict  right.  Lawrence  v.  the  judgment.  Warrensburg  v.  Simp- 
Dickey,  12  N.  J.  L.  368.  son.  22  Mo.  App.  695. 

Setting    Aside    Order.  —  An   order  of  Vacation  of  Judgment.  —  A  justice  of 
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Belief  Hoi  Within  Beope  of  Order  to  Show  CavM.  —  Relief  not  within  the 
scope  of  the  original  order  to  show  cause  cannot  be  granted.' 

AppeiiAta  Beriew.  —  An  order  entered  upon  a  motion  to  compel 
satisfaction  of  a  judgment  is  appealable.* 

g.  Costs.  —  The  costs  and  expenses  of  a  successful  application 
for  satisfaction  will  be  charged  to  the  party  who  wrongfully 
refuses  to  satisfy  the  judgment.' 

3.  Action  for  Penalty.  —  In  Pennsylvania  the  statute  provides 
a  penalty  for  a  neglect  or  refusal  to  satisfy  a  judgment  of  record, 
within  a  given  time  after  a  request  to  do-  so,  when  the  judgment 
has  in   fact  been  paid.*    Such  statute  is  a  penal  statute,  and, 

the  peace  has  power  to  enter  satisfac-  entitled  to  relief  in  one  view  or  the 

tioa  of  a  judgment  on  his  docket,  bat  other.     The  court  said  further:  "  By 

has  no  authority  to  declare  void  and  the  earlier  practice  the  Circuit  Court 

vacate  jadgment.     Foist  v.  Coppin,  35  should  have  ascertained  the  amount  of 

lod.  471.  the  credits,  and  awarded  a  procedendo 

1.  Hawks  V.   Votaw,   i    Wash.    70,  to  the  magistrate  for  the  balance;  but 

holding  that  on  an  application  for  an  under   the   code   it  should   have   ren* 

order  to  show  cause  why  the  judgment  dered  such  final  judgment  as  the  merits 

should  not  be  satisfied  and  discharged  of  the  case  required,  without  remand' 

of  record,  an  order  that  the  judgment  ing  the  case  at  all." 

be  modified  and  reformed  by  striking  In  Missouri,  if  a  judgment  debtor, 

out  and  disallowing  the  attorney's  fee  claiming  to  have  paid  the  judgment, 

included  therein  is  not  within  the  scope  makes  a  motion  for  the  entry  of  satis- 

of  the  order  to  show  cause,  and  that  a  faction,  and   the  motion  is  overruled 

bare  exception  to  such   final  order  is  and  an  appeal  is  allowed  to  the  Su- 

sufficient.  preme    Court,    while    such   appeal   is 

8.  Ivesr.  Phelps,  16  Minn  451;  Law-  pending  the  Court  of  Appeals  will  not 

rence  v.  Dickey,  12  N.  J.  L.  368;  D wight  take  jurisdiction  of  an  appeal  from  the 

V.  St.  John,  25  N.  V.  203;  Barker  v.  order,  since  a  conflict  of  decision  might 

Crawford,  (Supm.  Ct.  Gen.  T.)  33  N.  arise  from  its  assumption  of  such  juris- 

Y.  St.  Rep.  1000,  58  Hun  (N.  Y.)  604.  diction.     Rosenberger  v.  Jones,  48  Mo. 

Certiorari.  —  In    New  Jersey    it    has  App.  606. 

been  held  that  the  Supreme  Court,  by  8.  Slate  v,  Martin,  20  Ark.  629;  Rus- 

writof  certiorari,  may  review  the  pro-  sell  v.   Hugunin,  2  111.  562;  Briggs  v. 

ccedings  of  an  inferior  court  in  making  Thompson,  20  Johns.  (N.  Y.)  294. 

an  entry  of  satisfaction  on  the  record  Liability    of   Secturity.  —  Where    the 

of  a  judgment.     Lawrence  v.  Dickey,  petition  only  complains  of  the  execu- 

12  N.   J.    L.    368.       See    also    article  tion    which     it     seeks    to    supersede. 

Certiorari,  vol.  4,  p.  i.  grounded  on  some  matter  of  discharge 

Appeal  from  Jottica  of  Peace  —  Bemand  subsequent  to  judgment,   and   makes 

and  Proeodendo.  —  In  Thompson  r.  Mc-  no  objection   to   the  judgment  itself, 

Millan,  89  Tenn.  tio,  the  defendant  in  a  such  proceeding  is  in  the  nature  of  an 

justice's  judgment  filed  a  petition  in  the  audita  querela,  and  the  security  is  not 

Circuit  Court  for  writs  of  certiorari  and  liable   for  the  debt,   but  only  for  the 

supersedeas,  alleging  the  payment  and  costs.     Edde  v.  Cowan,  i  Sneed(Tenn.) 

full    satisfaction    of    the    judgment,  290,  n//n^  Kincaid  v.  Morris,  10  Yerg. 

and   praying    that    the    execution    be  (Tenn.)  252. 

quashed.     An  issue  was  formed  in  the  4.  Atkinson  v.  Harrison,  153  Pa.  St. 

Circuit  Court,  whether  the  payments  472;  Marston  v.  Tryon,  17  Phila.  (Pa.) 

made  were  in  law  an  extinguishment  245,  41  Leg.  Int.  (Pa.)  16. 

of  the  entire  judgment,  or  only  a  satis-  Debt   or    Assampsit.  —  The    form    of 

faction  pro  ianto.     The  court  overruled  action  may  be  either  debt  or  assumpsit, 

the  motion    to  quash,  and    remanded  Allen  v.  Conrad,  51  Pa.  St.  487;  Braddee 

the  cause,  without  allowing  any  credit  v.  Brownfield,  4  Walts  (Pa.)  474;  Brat- 

on  the  execution  for  the  payments  ad-  ton  v.  Leyrer,  12  Pa.  Co.  Ct.  651.     And 

mitted  to  have  been  made.     This  was  see  generally  article    Penalties  and 

held  error,  as  the  defendant  was  clearly  Penal  Actions,  vol.  16,  p.  229. 
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according  to  the  familiar  rule  for  the  construction  of  such  stat- 
utes, is  not  to  be  extended  beyond  its  plain  terms.  • 

4.  Action  on  the  Case.  —  An  action  on  the  case  will  lie  against  a 
judgment  creditor  for  failure  to  satisfy  a  paid  judgment.* 

SzdiuiTe   Remedy.  —  For    failure  to  As  to  whether  the  subsequent  jadg- 

enter  satisfaction,  the  Act  of  April  13,  ment  creditor  may  maintain  an  action 

1791,  is  the  exclusive  remedy;  acorn-  upon  the  statute  against  a  prior  judg- 

mon-law   action   does  not  lie.     Ober-  ment  creditor  for  refusal  to  satisfy  the 

holtzer  v.   Hunzberger,  i  Mona.  (Pa.)  prior  judgment,  see  Stahl  v.  Jarre tt,  2 

S43.  affirming  4  Montg.  Co.  Rep.  (Pa.)  Rawle  (Pa.)  449. 

129.  1.  Marston  v,  Tryon,  17  Phila.  (Pa.) 

Hamagas.  —  It  is    not    necessary    to  245,  41  Leg.  Int.  (Pa.)  16. 

plead  or  prove  actual  damage  by  the  A  Judgment  in  a  Scire  Faeiai  npon  a 

refusal   to  enter  satisfaction.     Henry  Mortgage,  for  the  amount  of  the  money 

V.  Sims,  I  Whart.  (Pa.)  187.  due  upon  the  mortgage,  is  a  judgment 

Instructions  as  to  Nominal  Damages, —  for  a  "debt  or  damages,"  within  the 
"  I  doubt  whether  there  is  any  case  meaning  of  the  statute  giving  a  pen- 
under  this  act,  where  the  money  and  alty  to  the  party  aggrieved  by  a  refusal 
costs  are  admitted  to  be  paid,  and  to  enter  satisfaction.  Henry  ir.  Sims,  i 
where  the  plaintiff  repeatedly  refuses  Whart.  (Pa.)  187. 
to  enter  satisfaction  without  excuse,  in  A  mortgagor  whose  debt  has  been 
which  a  court  could  tell  a  jury  thev  paid  by  a  sale  of  the  mortgaged 
must  find  only  nominal  damages.  '  premises  under  decree  of  court  cannot 
Henry  v.  Sims,  i  Whart.  (Pa.)  T87,  maintain  an  action  under  the  statute 
which  case  was  cited  in  Allen  r.  Con-  for  a  refusal  to  acknowledge  salisfac- 
rad,  51  Pa.  St.  487.  tion.     Pierce  v.  Potter,  7  Watts  (Pa.) 

The  Statute  Contemplatei  a  Formal  479,  criticising  and  distinguishing  Henry 
Entry  of  Satisfsotion,  so  that  purchasers,  v,  Sims,  i  Whart.  (Pa.)  187. 
incumbrancers,  and  all  others  may  The  Bequeet  to  Satisfy  must  be  made 
have  the  same  evidence  of  the  dis-  personally  on  the  judgment  creditor,  or 
charge  of  the  judgment  as  of  its  entry  he  is  not  subject  to  the  penalty.  A  re- 
and  existence.  Accordingly,  where  an  quest  made  to  the  attorney  who  con- 
execution  issued  on  a  judgment,  and  ducted  the  suit  for  the  judgment 
was  stayed  by  order  of  the  court  and  creditor  is  insufficient  to  render  the 
so  returned  by  the  sheriff  on  the  de-  latter  liable  for  the  penalty.  Marston 
fendant  paying  the  debt  and  costs  to  v.  Tryon,  108  Pa.  St.  270,  17  Phila. 
the  sheriff,  it  was  held  that  this  was  (Pa.)  245,  41  Leg.  Int.  (Pa.)  16. 
not  such  a  satisfaction  of  the  judgment  The  Request  May  Be  Made  Out  of  the 
as  is  required  by  the  statute.  Allen  yMnWiV/t^n,  as  well  as  within  it.  Mars- 
v.  Conrad,  51  Pa.  St.  487.  ton  v.  Tryon,  17  Phila.  (Pa.)  245,  41 

Neglect  of  Prothonotaiy  to  Enter  Be-  Leg.  Int.  (Pa.)  16. 

turns.  —  Where  the  sheriff  returns  the  2.  McLaughlin  v.  Pana    First  Nat. 

execution  satisfied,  but  the  prothono-  Bank,  72  III.  App.  476. 

tary  wrongfully  neglects  to  enter  the  In  Delaware,  an  action  on  the  case 

return  upon  the  record,  the  plaintiff  is  for  failure  to  satisfy   a  judgment   is 

not  liable  for  the  penalty  prescribed  by  given  and  regulated  by  statute.     Hen- 

the  statute.     Bratton  t/.  Leyrer,  12  Pa.  drixen  v.   Huey,  2  Harr.  (Del)    301; 

Co.Ct.t^i.distinguishing hW^nv.  Con-  Silver  v.   Rhodes,   2  Harr.  (Del.)  369, 

rad,  51  Pa.  St.  487.  in  which  cases  will  be  found  forms  of 

An  Allegation  of  Payment  Before  Entry  declarations. 

of  Judgment  will  not  support  the  action.  Record  of  Action  Before  Magistrate,  — 

Lee   V.   Conard,    i   Whart.   (Pa.)   168,  In  an  action  before  a  magistrate  for 

citing  with  approval  Braddee  v.  Brown-  neglect  to  satisfy  a  judgment,  the  rec- 

field,  4  Watts  (Pa.)  474.  ord  must  show  that  the  original  judg- 

Who    May    Maintain.  —  Those    who  ment  was  before  a  magistrate,  and  the 

may   sue   are   named   in   the   statute,  amount  thereof;    or  the  case  may  be 

Henry  v.  Sims,  i  Whart.  (Pa.)  199.  reversed  on  certiorari,  upon  the  ground 

Only  a  party  aggrieved  by  the  refusal  that  the  jurisdiction  of  the  magistrate 

to  enter  satisfaction  is  authorized   to  does   not   appear.     Smith  v.  Early,  3 

maintain  an  action  under  the  statute.  Harr.  (Del.)  5. 

Pierce  v.  Potter,  7  Watts  (Pa.  475.  The  Character  of  Saeh  Tort  and  the 
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of  Dedftratiini.  —  It  is  sufficient  to  describe  the  judgment 
as  being  for  a  certain  sum  "  with  costs,"  without  specifying  the 
amount  of  costs.  ^ 

m.  VAGATDre  SVTBT  OF  SATI8FACTI0V  —  1.  Power  in  OeneraL 
—  A  Oowt  of  Law  Haa  Power  on  proper  application  to  vacate  an  entry 
of  satisfaction,'  or  to  reverse  an  erroneous  entry  and  make  a 
correct  entry  nunc  pro  tunc  ;  '  and  it  is  not  necessary  to  resort  to 
equity  in  order  to  obtain  relief."* 

Fowv  Inhoront.  —  This  power  exists  in  virtue  of  the  control  of 
the  court  over  its  own  records,*  and  is  inherent  in  all  courts  of 
general  jurisdiction.* 

mcasnreof  damages  therefor  were  well  turned  the  larger  one  as  satisfied,  it  is 

stated  in  Schaffner  v,  Ehrman,  139  111.  not  competent  for  the  Circuit  Court  on 

lOQ.  motion  to  set  aside   the   return,   and 

1.  Silver  v,   Rhodes,  2  Harr.  (Del.)  grant  a  second  execution  on  the  judg- 

369,  in  which  case  it  was  held  that  the  ment.     Lyon  v.  Smith,  66  Mich.  678. 

declaration  need  not  negative  the  fact  Controlover  Acts  of  Clerk.  —  The  power 

that  the  money  was  receitred  from  the  conferred  upon  the  clerk  under  art.  18, 

sheriff  on  execution,  as  this  is  an  ex-  §  T4,  of  the  Code,  to  enter  judgments 

ception  from  liability  under  the  Dela-  satisfied,  is  not  a  judicial  power  from 

ware  statute  to  be  pleaded  in  defense,  which  there  is  no  appeal  or  right  of  re- 

Whoro  There  Has  Been  a  Scire  Facias  view,  but  a  ministerial  duty  vested  in 

upon  the  original  judgment  the  breach  him  virtuU  officii^  which  he  is  to  dis- 

should  be  laid  for  neglect  of  duty  in  charge  subject  to  the  control  of  the 

not  satisfying  the  original  judgment,  court  of  which  he  is  the  officer.    The 

and  not  for  neglect  to  satisfy  the  judg-  object  of  the  statute  was  to  authorize 

ment  on  scire  facias,  which  is  but  an  the  clerk  to  do,  in  the  absence  of  the 

award  of  execution  process  to  enforce  court,  what  the  court,  if  present,  would 

the  liability  on  the  original  judgment,  as  a  matter  of  course  order  to  be  done. 

Silver  ».  Rhodes,  2  Harr.  (Del.)  369.  leaving  the  power  of  the  court  over 

Yariaaoe.  —  In  such  an  action  a  vari-  such    acts     unimpaired.      Waters    v. 

ance  between  the  amount  of  the  judg-  Engle,  53  Md.  179. 

ment  alleged  a  id  the  amount  of  the  Power  at  Subsequent  Term.  —  A  judg- 

jndgment  proved  is  fatal.     Lofland  v,  ment  cannot  be  set  aside  after  the  term 

Cade,  3  Houst.   (Del.)  222;    Silvers,  at  which  it  is  rendered,  but  an  entry  of 

Rhodes,  2  Harr.  (Del.)  369.  satisfaction  made   subsequent  to  the 

In  Hendrixen  v,  Huey,  2  Harr.  (Del.)  term   may   be  set    aside    on    motion. 

30T,  the  judgment  declared  on  was  for  Cohen  v.  Camp,  46  Mo.  179. 

damages  only,  and  the  record  offered  8.  Martin  v.  State  Bank,  20  Ark.  636; 

being  for  damages  and  costs,  it  was  ob-  King  v.  State  Bank,  9  Ark.  185;  Arring- 

jected   that  this  was  a  fatal  variance;  ton  v.  Conrey,  17  Ark.  100;  McNeal  v. 

but  the  court  found  it  unnecessary  to  Hunt,  6  Kan.  App.  670.  holding  that 

decide  the  point.  the  court  had  jurisdiction  to  make  the 

9.  Martin  v.  State  Bank,  20  Ark.  636;  correction  on  motion,  and  that  a  new 

Turnan  v.  Temke,  84  111.  286;  Watson  action  to  correct  an   alleged  mistake 

V,  Reissig,  24  111.  281;  Paget'.  Benson,  was  not  necessary. 

22  111.  484;  Farmer  v.  Sasseen,  63  Iowa  4.  Martin  v.  State  Bank,  20  Ark.  636; 

no;    Waters  v,   Engle,   53   Md.    179;  Watson  v.    Reissig,   24   111.   281.     See 

Harrison  v.  Maxwell,  44  N.  J.  L.  316;  also  t«/ra,  III.  ^,  a.  Form  of  Application, 

Keogh  r.  Delany.  40  N.  J.  L.  97;  Wil-  5,  Ackerman  v.  Ackerman,  44  N.  J. 

son  V.  Stilwell,   T4  Ohio  St.  464;  Mc-  L.  173,  citing  Keogh  v,  Delany,  40  N. 

Kinney  v.  Fritz,  2  W.  N.  C.  (Pa.)  173;  J.  L.  97. 

Murphy  v.  Flood,  2  Grant  Cas.  (Pa.)  6.  Tudor  v,  Taylor,  26  Vt.  444,  citing 

411.  Mosseaux  v,  Brigham,  19  Vt.  460. 

JnilidietioB  of    Equity.  —  See  infra^  Stipulation   of    Parties.  —  The    court 

III.  2.  a.  Form  of  Application,  has  jurisdiction  to  set  aside  satisfac- 

Where  a  Bheriif  Has  Made  a  Set-ofT of  tion  and  reinstate  a  judgment  under 

under  the  statute,  and  re-  an  agreement  by  the  parties  to  that 
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A  JutiM  of  iho  Peaoe  has  no  power  to  vacate  an  apparent  satisfac- 
tion produced  by  levy  and  sale.* 

Clork  Cannot  Yaoato  Entry.  —  The  duties  of  a  clerk  are  ministerial 
and  not  judicial,  and  he  has  no  authority  to  set  aside  the  levy  or 
sale,  or  to  vacate  an  entry  of  satisfaction  of  a  judgment.' 

2.  Application  —  a.  Form  of  Application  —  bui  in  Equity.  — 
A  court  of  equity  has  jurisdiction  to  vacate  an  entry  of  satisfac- 
tion on  application  by  ordinary  bill.' 


effect.  Berdell  v,  Parkhurst,  (Supm. 
Ci.  Gen.  T.)  6  N.  Y.  St.  Rep.  12,  >/- 
lowing  Hatch  v.  Central  Nat.  Bank,  78 
N.  Y.  487,  wherein  it  was  held  that  it 
is  within  the  discretion  of  the  court 
after  satisfaction  of  a  judgment  to 
vacate  it  in  furtherance  of  justice,  and 
that  it  is  one  of  the  inherent  powers  of 
the  court  to  control  its  own  judgments 
in  aid  of  justice. 

1.  Ross  V.  Hicks,  11  Barb.  (N.  Y.) 
481,  citing  Piper  v.  Elwood,  4  Den.  (N. 
Y.)  165. 

A  justice  of  the  peace  has  no  power 
to  vacate  a  satisfaction  and  order  an 
execution,  and  the  only  way  to  test  the 
plaintiff's  right  to  enforce  the  judg- 
ment is  to  bring  a  new  action  upon  it, 
when  perhaps  it  would  be  competent 
for  him,  in  answer  to  proof  of  satis- 
faction by  levy  and  sale,  to  show  that 
the  defendant  had  recovered  a  judg- 
ment for  the  value  of  the  property 
sold  in  trespass  for  the  levy.  Harris 
V,  Palmer,  5  Barb.  (N.  Y.)  105.  citing 
Piper  V.  Elwood,  4  Den.  (N.  Y.)  165. 

2.  Hughes  V.  Streeter,  24  111.  647,  in 
which  case  the  court  declared  that  the 
setting  aside  of  a  levy  or  a  sale,  or  the 
vacating  of  an  entry  of  satisfaction 
of  a  judgment,  is  a  judicial  act,  and 
disapproved  Frankfort  Bank  v,  Markley, 
I  Dana  (Ky.)  373. 

8.  Arkansas,  —  Stuart  v.  Peay,  21 
Ark.  117;  Moore  v,  Cairo  etc.,  R.  Co., 
36  Ark.  262. 

California. — Scherr  v.  Himmel- 
mann,  53  Cal.  312. 

Illinois, — Burney  v.  Hunter,  32  111. 
App.  441;  Barrett  v.  Lingle,  33  111.  App. 
650;  Bressler  v.  Martin,  34  111.  App. 
122,  affitmediTi  133  111.  278.  See  Neal 
V.  Handley,  116  III.  423. 

Indiana,  —  Reish  v.  Thompson,  55 
Ind.  34;  Stewart  v.  Armel,  62  Ind.  593; 
Kercheval  v,  Lamar,  68  Ind.  442;  Dun- 


New  York.  —  Kley  z,  Healy,  149  N. 
Y.  346;  Dundee  Nat.  Bank  v.  Wood, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  351; 
Kleinhenz  v.  Phelps,  6  Hun  (N.  Y.) 
568. 

Tennessee,  —  Humberd  v.  Kerr,  8 
Baxt.  (Tenn.)  291;  Mays  v.  Wherry, 
3  Tenn.  Ch.  80;  Keith  t-.  Proctor,  8 
Baxt.  (Tenn.)  189;  Smith  v,  Hinson,  4 
Heisk.  (Tenn.)  250;  Shannon  v.  Wool- 
lard,  12  Lea  (Tenn.)  663;  Evans  v. 
Holt,  4  Baxt.  (Tenn.)  389;  Gonce  v. 
McCoy,  loi  Tenn.  587;  Sommerhill 
V.  Cartwright,  7  Humph.  (Tenn.)  461. 

Virginia.  —  Bradshaw  v.  Bratton,  96 
Va.  577. 

United  States,  —  Hay  v,  Washington, 
etc.,  R.  Co.,  4  Hughes  (U.  S.)  327. 

A  Form  of  Petition  in  a  civil  action 
under  the  code  to  vacate  a  satisfaction 
of  the  judgment  is  set  out  in  full  in 
Winter  v.  KansasCity  Cable  R.  Co.,  73 
Mo.  App.  173.  See  also  Kercheval  v. 
Lamar,  68  Ind.  442. 

fiill  and  Motion  Concorrent  Bemedlos. 
—  In  Scherr  v,  Himmelmann,  53  Cal. 
312,  an  action  in  equity  to  set  aside  a 
credit  on  the  execution,  and  to  have 
the  original  judgment  revived  for  the 
sum  so  credited  on  the  execution,  upon 
the  ground  that  the  judgment  debtor 
had  no  interest  in  the  land  levied 
upon,  was  sustained  as  against  an  ob- 
jection that  proceeding  by  motion  was 
the  only  remedy;  following  Cross  v, 
Zane,  47  Cal.  602. 

Deoision  on  Motion  Kot  Bei  Judicata.  -^ 
Upon  a  bill  in  equity  to  vacate  the  sat- 
isfaction of  a  judgment,  the  former  re> 
fusal  of  a  court  of  law  upon  motion  of 
another  party  to  grant  the  relief  sought 
is  not  res  judicata,  Bressler  v,  Martin, 
34  111.  App.  122,  133  111.  278. 

Answer  Not  Besponsive.  —  In  an  action 
to  set  aside  an  entry  of  satisfaction  of 
a  judgment,  an  answer  resisting  the  re- 


ning  t'.  Galloway,  47  Ind.  182;  Travel-  lief  sought,   on   the  ground   that  the 

lers  Ins.  Co.  z'.  Chappelow,  83  Ind.  429;  note  and   mortgage   upon   which   the 

Bowers  v.  Bound,  14  Ind.  218;  Free-  judgment  was  rendered  were  without 

man  v.  Paul,  105  Ind.  451.  consideration,  is  not  responsive  to  the 

Missouri, — Winter  v.    Kansas   City  complaint.     Bowers  t^.  Bound,  .'4  Ind. 

Cable  R.  Co.,  73  Mo.  App.  173.  218. 
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8dze  AmUs  or  Aetion  on  Judgment.  —  In  some  jurisdictions^  in  case 
of  entries  of  satisfaction  by  fraud,  etc.,  the  remedy  is  by  scire 
facias  or  by  action  on  the  original  judgment.^ 

HotioB.  —  The  usual  remedy,  however,  is  by  motion  in  the  orig- 
inal action  for  an  order  canceling  the  entry  or  return  of  satisfac- 
tion, and  directing  execution  to  issue  for  so  much  of  the  judg- 
ment  as  remains  unpaid.' 

Pletding   and  Proof  —  Variance. —  In  Cal.  i;  Cramer  v.  Tittle,  79  Cal.  332; 

an  action  to  vacate  the  entry  of  satis-  Morton  v.  Superior  Ct.,  65  Cal.  496; 

faction,  where  the  ground  alleged  is  a  Cross  v,  Zane,  47  Cal.  602;  Scherr  v, 

toul  want  of  consideration,  and  only  a  Himmelmann,  53  Cal.  3x2;  Thomas  v, 

partial  want  of  consideration  is  shown  Rock  Island  Gold,  etc.,   Min.  Co.,  54 

by  the  evidence,  and  there  has  been  no  Cal.  578. 

tender  of  restitution  of  what  was  re-  Illinou,  —  Turnan  v,  Temke,  84  111. 

ceived,  the  plaintiflf  will  be  nonsuited.  286;  Seymour  v,  Haines,  104  111.  557; 

Van  Wick  v,  Rist,  14  La.  Ann.  56.  Barrett  v,  Lingle,  33  111.  App.  650. 

1.  Darrow  v.  Darrow,  43  Iowa  411;  Iowa.  —  Farmer  v.  Sasseen,  63  Iowa 

Greene  v.  Hatch,  12  Mass.  195;  Tate  no. 

V.Anderson,  9  Mass.  92;    McRoberts  Kansas.  —  Chapman  v.  Blakeman,  31 

V.  Lyon,  79  Mich.  25;  Arnold  Z'.  Fuller,  Kan.  684;    Bogle  t^.  Bloom,  36  Kan. 

X  Ohio  466;  Edde  v.  Cowan,  i  Sneed  5x2;  McNeal  v.  Hunt,  6  Kan.  App.  670. 

(Tenn.)  290;    Swaggerty   v.   Smith,    i  Michigan,  —  Potter  v.  Hunt,  68  Mich. 

Heisk.  (Tenn.)  403;  Mays  v.  Wherry,  242. 

3  Tenn.   Ch.   80;    Henry  v.   Keys,   5  Missouri,  —  Laughlin  v,  Fairbanks, 

Sneed  (Tenn.)  488;  Townsend  v.  Smith,  8  Mo.  367;  Magwire  v,  Marks,  28  Mo. 

20  Tex.  465;  Baxter  z;  Tucker,  i   D.  193;  Cohen  v.  Camp,  46  Mo.  179. 

Chip.  (Vt.)  353.  Nebraska.  — VYiiWips    v,    Kuhn,    35 

WhflTO  Two  Exeeutloni  Haye  Been  Ixn-  Neb.  187. 

properly  Set  Off  in  the   hands  of  the  New  Jersey,  —  Keogh  v,  Delany,  40 

sheriff,  with  knowledge  of  a  bona  fide  N.   J.  L.  97;  Harrison  v.  Maxwell,  44 

assignmentof  one  of  them,  the  assignee  N.  J.  L.  316;  Ackerman  v.  Ackerman, 

may  show  on  scire  facias  that  the  judg-  44  N.  J.  L.  173;  Faughnan  v,  Elizabeth, 

ment  is  not  satisfied,  notwithstanding  58  N.  J.  L.  309. 

the  officer's  return  showing  full  sat-  New  York,  —  Rooney  v.  Second  Ave. 

isfaction.       McRoberts    v,    Lyon,    79  R.   Co.,    18  N.   Y.   368;  McGregor  v, 

Mich.  25.  Comstock,  28  N.  Y.  237;  Wallace  v. 

An  Aetion  of  Debt  Will  Not  Lie  upon  Berdell,  105  N.  Y.  7;  Blumenthal  v,  An- 

a  judgment  where  it  appears  of  record  derson,  91  N.  Y.  171;   Field  v,  Pauld- 

to  be  satisfied  by  a  levy  of  execution  ing,  (C.  PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.) 

upon  real  estate,  regular  on  its  face,  139;    Bernstein  v,   Demmler,  (Supm. 

and  the  record  must  be  held  conclusive  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 

until,  by  some  proceeding  brought  to  285;    Howett    v,    Merrill,  (Supm.   Ct. 

operate  directly  upon  the  record  itself.  Gen.  T.)  i  N.  Y.  Supp.  894;  Anderson 

the  levy  is  avoided.     Pratt  v,  Jones,  22  v,  Nicholas,  4  Robt.  (N.  Y.)63o;  Bebee 

Vt.  341,  wherein  the  court  said:    "This  f.  Stale  Bank,   i  Johns.  (N.  Y.)  529; 

form  of  pleading  would  doubtless  be  Commercial  Telegram  Co.  v.  Smith,  57 

well    enough   where    the    defect  was  Hun  (N.  Y.)  176;  Bensen  v.  Perry,  17 

apparent  upon  the  levy  itself;  and  in  Hun  (N.  Y.)  16,  affirmed  ^^  N.  Y.  625; 

such  a  case  the  action  of  debt  is  mani-  Mitchell  v,  Piqua  Club  Assoc,  (Supm. 

fesily  the  appropriate  remedy,  and  this  Ct.   Spec.   T.)  15   Misc.   (N.   Y.)  366; 

the  proper  form  of  pleading."  Guliano  v,  Whitenack,  (C.  PI.  Spec.  T.) 

8.  Alabama,  -—  McGehee  v,  Gindrat,  24  Civ.  Pro.  (N.  Y.)  55,  9  Misc.  (N.  Y.) 

20  Ala.   95;    Chapman  v,  Cowles,  41  562;  Fitzsimons  v,  Fitzsimons,  79  Hun 

Ala.  103;  Aicardi  v,  Robbins,  41  Ala.  (N.  Y.)  13;  Suydam  v,  Holden,  Seld. 

54J.  Notes  (N.  Y.)  170.  (C.  PI.  Spec.  T.)  n 

Arkansas,  —  Cummins    v,   Webb,   4  Abb.  Pr.  N.  S.  (N.  Y.)  329,  note. 

Ark.  229;    Martin  v.  State  Bank,  20  North  Carolina,  —  Snead  v,  Rhodes, 

Ark.  636.  2  Dev.  &  B.  L.  (N.  Car.)  386. 

California.  —  Haggin    v,   Clark,    61  Ohio.  —  Wayne    County     Bank     v. 
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When  AeCioB  VMafMry  or  Proper.  —  It  is  only  where  damages  are 
claimed,  or  equitable  relief  which  cannot  be  had  on  motion,  that 
an  action  is  necessary. '  But  where  the  evidence  is  conflicting 
upon  the  material  questions  of  fact  arising  upon  the  motion,  the 
party  seeking  relief  should  be  left  to  an  action,  rather  than  have 
the  court  determine  questions  upon  ex  parte  affidavits.* 

Abernethy,  9  West.  L.  J.  43,  i  Ohio  had  notice  of  the  prior  assignment,  the 

Dec.  (Reprint)  405;  Wilson  v.  Stilwell,  satisfaction  cannot  be  set  aside  upon 

14  Ohio  St.  464.  motion  of  the  original  judgment  cred- 

Pennsylvania,  —  Guthrie  v,  Reid,  107  itor,  but  a  resort  must  be  had  to  a  court 

Pa.   St.   251:    Bowman  v,  Forney,  15  of  equity,  the  remedy  by  motion  being 

Pa.  Co.  Ct.  134;  McCune  v,  McCune,  imperfect.     Barrett  v.  Lingle,  33  111. 

164  Pa.  St.  611;  Sullivan  v,  Gorsline,  App.  650,  citing  Day  v,  Graham,  6  111. 

17  Pa.  Co.  Ct.  205;  Murphy  v.  Flood,  2  435,  q  111.  389,  and  Jenkins  v.   Merri- 

Grant  Cas.    (Pa.)  411;    De  Crano  v.  weather,  109  111.  647. 

Musselman,  7  Phila.  (Pa.)  208;  Rand  A  levy  and  sale  of  real  estate  under 

V,  King,    134  Pa.   St.   641;    Miller  v,  execution,  and  the  satisfaction  of  the 

Preston,  154  Pa.  St.  63;  Read's  Appeal,  judgment  thereby  produced,  may  be 

126  Pa.  St.  415;  Pettis's  Appeal,  126  set  aside  upon  motion,  when  it  is  not 

Pa.  St.  420;  Maxfield  t/.  Carr,  8  Kulp  necessary  to  make  third  persons  parties 

(Pa.)  214;    Mahon   r.   Rosenkrantz,  8  or  to  bring  in  extrinsic  facts.     This 

Kulp  (Pa.)    334;     Delta    6ldg.,    etc.,  rule  applies  to  cases  where  all  of  the 

Assoc.  V.  McClune,   6  Pa.  Dist.  569;  execution  defendant's  interest  has  been 

Whitesell  v.  Peck,  165  Pa.  St.  571,  35  taken  away  by  a  paramount  claim,  or 

W.  N.  C.  (Pa.)  540,  25  Pittsb.  Leg.  J.  where   he  never  had  any.     Ritter  v. 

N.  S.  (Pa.)  391.  Henshaw,  7  Iowa  97. 

Texas,  —  Townsend    v.    Smith,    20  Deoree.  —  Where  the  sale  of  a  home- 

Tex.  465.  stead  under  execution  is  set  aside  upon 

Vermont,  —  Tudor  ».  Taylor,  26  Vt.  a  bill  in  equity  for  that  purpose,  the 

444.  court  should  by  the  same  decree  set 

IVisconsin,  —  Downer  v.   Miller,   15  aside  the  satisfaction  of  the  judgment. 

Wis.  612;   Scheer  v.  Keown,  34  Wis.  and    award    a  new  execution  as  the 

354;  Voell  V,  Kelly,  64.  Wis.  504;  Flan-  equitable  terms  of  relief,  and  this  with- 

ders   t'.  Sherman,   18   Wis.   575;    Mc-  out  a  cross-bill.     Hubbell  v,  Canady, 

Donald  v.  Falvey,  18  Wis.  571.  58  111.  425. 

United  States,  —  U.  S.  v,  Biggert,  70  2.  Chapman  v.  Blakeman,  31  Kan. 

Fed.  Rep.  38,  3?  U.  S.  App.  762.  684. 

Certainty  of  Motion.  —  '*  We  do  not  A  Court  of  Law  May  Exercise  an  Eqni- 

think   the  court  erred   in   refusing  to  table  Jnrisdiotion  over  the  execution  of 

make  the  motion  more  definite  and  cer-  its  own  judgments  and  process,  but  it 

tain,  because  it  alleged  that  the  entry  will  refrain  from  doing  so  when,  from 

of  satisfaction   was  sought  to  be  set  any  circumstance,  it  cannot  do  as  com- 

aside  on  account  of  the  fraud  of  the  plete  justice  as  could  a  court  of  equity, 

said  O.  C.  Chapman,  and  the  precise  Watson  v,   Reissig,   24  111.  281.    See 

nature  of  the  fraud  was  shown  by  the  also  Chapman  v,  Blakeman,  31  Kan. 

affidavit  of  Joseph  Sylvester  filed  along  686;    Wilson  v,   Stilwell,  14  Ohio  St. 

with  the  motion,  and  of  this  affidavit  464. 

the  defendants  were  notified  by  a  no-  Semedy    in     Equity    Preferred.  —  In 

tice  specially  calling    their  attention  Moore  v.  Cairo,  etc.,   R.  Co.,  36  Ark. 

to  the  same,  long  before  the   motion  262,  a  motion  was  made  to  vacate  an 

was  called  for  hearing."    Chapman  v,  entry  of  satisfaction  upon  the  ground 

Blakeman,  31  Kan.  686.  that  the   plaintiff's  attorney    had    no 

1.  Cramer  v.  Tittle,  79  Cal.  332;  Mc-  authority  to  make  it.    The  motion  was 

Neal  V,  Hunt,  6  Kan.  App.  670.  overruled  upon  grounds  which  the  ap- 

Where  a  judgment  creditor  assigned  pellate  court    refused   to  review,   be- 

the  judgment  to  two  different  persons  cause  of  defects  in  the  record.    The 

at  different  times,  and  the  last  assignee  court  deemed  it  unnecessary  to  deter- 

entered  satisfaction  thereof,  and  it  is  a  mine  whether  such  a  controversy  could 

disputed  fact  whether  the  last  assignee  be  properly  entertained  by  a  court  of 
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b.  Place  of  Application.  —  The  court  where  the  record  is. 
is  the  proper  court  in  which  to  make  application  to  strike  off  a 
satisfaction.^  But  an  action  may  be  maintained  in  one  county 
upon  a  judgment  obtained  in  another,  and  it  may  be  asked 
therein  that  the  satisfaction  of  the  judgment  be  set  aside.* 

c.  Notice  of  Application.  —  Notice  to  the  parties  inter- 
ested must  be  given,  of  an  application  to  strike  off  a  satisfac- 
tion.' 

law  on  sommary  motion  and  decided  Beaion  for  Bole.  —  "As  long  as  a  case 

upon  affidavits,  but  said:    **  Courts  of  is  pending  in  court,  the  parties  are  pre- 

equity  can  certainly  give  adequate  re-  sumed  to  be  there,  and  no  other  notice 

lief,  and  a  proceeding  by  bill,  answer,  is  required.     But  in  a  case  like  this, 

and  depositions  is  without  any  question  where  final  judgment  has  been    ren- 

the  better  course,  whether  conclusive  dered,  execution  issued,  and  upon  the 

or  not."  execution  docket  an  entry  made  show- 

L  Barney   v.    Hunter,  32   111.  App.  ing  prima  facie  2^1  least  that  the  judg- 

44T;  Watson  V,  Reissig,   24   111.   281;  ment  has  been  satisfied,  and  that  the 

Hughes  V,  Streeter,  24  111.  647;  Turnan  defendants  may  be  presumed  to  believe 

V,  Temke,  S4  111.  286;  Bogle  v.  Bloom,  that  the  judgment  is  fully  satisfied,  the 

36  Kan.  512;  Snipes  v,  Beezley,  5  Ore-  court  could  not  proceed  without  notice 

gon  420;    Murphy  v.  Flood,  2  Grant  to  the  defendants   to  render  another 

Cas.  (Pa.)  411;  Townsend  v.  Smith,  20  judgment  which  would  be  conclusive 

Tex.  465.  of  their  rights  and  interests."     Wil- 

Orii^nalBill  in  Another  Connty.  —  The  burn  v.  McCoUom,  7  Heisk.  (Tenn.)  271. 
circuit  court  of  one  county  has  no  Ex  Parte  Order. —  It  is  error  for  the 
power,  upon  a  bill  filed  for  that  pur  court  to  strike  out,  on  an  ex  parte  mo- 
pose,  to  cancel  or  annul  an  unauthor-  tion,  a  marginal  entry  of  satisfaction 
tzed  satisfaction  of  a  judgment  entered  on  a  judgment  rendered  two  years  be- 
io  the  judgment  and  execution  docket  fore.  Henly  v,  Hastings,  3  Cal.  341. 
kept  by  the  clerk  of  the  circuit  court  of  A  Form  of  Kotioe  is  set  out  in  full  in 
another  county.  Burney  v.  Hunter,  32  Phillips  v.  Kuhn,  35  Neb.  189. 
111.  App.  441.  Kotiee  or  Appearance  Keceiiary.  —  No- 

8.  Darrow  v.  Darrow,  43  Iowa  411.  tice  of  the  proceedings  to  set  aside  the 

Aetion  on  Judgment  —  Inddental  Belief  satisfaction  of  a  judgment  must  be 

Against  Entry.  —  Where  land  was  sold  given  to  the  opposite  party,  or  such 

under  execution,  and  purchased  by  the  party  must  appear,  to  make  the  action 

judgment  creditor,  and  the  execution  of  the  court  binding  as  res  adjudicata,* 

returned  satisfied,  and  the  judgment  Wilburn  z/.  McCollom,  7  Heisk.  (Tenn.) 

debtor  sued  for  and  recovered  the  land  267. 

in  the  United  States  District  Court,  be-  All  the  Judgment  Debtors  are  entitled 

canse  of  a  defect  in  the  levy  and  sale,  to  notice  of  the  motion  to  vacate  satis- 

it  was  held  that  the  judgment  creditor  faction.     Laugblin  v,  Fairbanks,  8  Mo. 

could  sustain  an  action  on  the  judg-  367;  State  t/.  Martin,  20  Ark.  636. 

ment  in  the  county  where  the  defend-  Kotiee    to    Sureties.  —  Although    the 

ant  resided,  other  than  that  in  which  original    judgment    may    be    entered 

the  judgment  was  obtained,  and  that  against  the  sureties  upon  their  under- 

he  was  not  put  to  a  motion  in  the  lat-  taking  to  stay  execution,  without  no- 

ter  county  to  set  aside  the  satisfaction  tice  to  them,  yet  the  judgment  agakist 

of  the  execution,  as  his  only  remedy,  them  cannot  be  revived  upon  revival  of 

Townsend  z^.  Smith,  20  Tex.  465.  the  judgment  against  the  original  de^ 

8.  Martin  v.  State  Bank,  20  Ark.  636;  fendant  after  vacating  an  apparent  but 

Henly  V.  Hastings,  3  Cal.  341;  Hitch-  not  real  satisfaction  under  Code  Civ. 

cock  V.  Caruthers,   100  Cal.  102;  Sey-  Pro.,  g  708,  without  notice  to  the  sure- 

mour  r.  Haines,  104  111.  557;  Cohen  v.  ties,    and    opportunity   to    be    heard. 

Camp,  46  Mo.   179;  Phillips  v.  Kuhn,  Hitchcock  v,  Caruthers,  100  Cal.  102. 

35  Neb.  187;  Murphy  v.  Flood,  2  Grant  Notice  to  Terre-Tenants  was  given  in 
Cas.  (Pa.)  411;  Hayes  v,  Cartwright,  6    Whitesell  v.  Peck,  165   Pa.  St.  571,  35 

Lea  (Tenn.)  139;  Wilburn  v.  McCollom,  W.  N.  C.  (Pa.)  540,  25  Pittsb.  Leg.  J.  N. 

7   Heisk.   (Tenn.)  267;    Blackburn   v.  S.  (Pa.)  391. 

Clarke,  85  Tenn.  506.  Purehaier  of  Land  Sutjeet  to  Lien  of 
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d.  Parties  —  (i)  Who  May  Maintain.  —  UtlMr  the  Plaintiff  or 
Hii  AnigAM  may  maintain  a  motion  to  vacate  an  order  and  entry 
of  satisfaction.^ 

An  AttonMj  Having  a  lien  upon  a  judgment  may  maintain  an 
action  to  have  a  fraudulent  satisfaction  vacated.* 

A  stranger  to  the  Seeord  cannot  maintain  a  motion  to  have  the  sat- 
isfaction of  a  judgment  stricken  off.' 

(2)  Necessary  Parties  —  All  Judgment  DeHBodaata.  —  Satisfaction  of 
a  judgment  or  decree  cannot  be  set  aside  unless  all  the  parties 
against  whom  the  judgment  or  decree  was  rendered  are  made 

Judgment.  —  In  Turnan  v.  Temke,  84  groundof  Its  having  been  fraudulently 

111.  286,  it  was  suggested,  upon  motioQ  made,  is  bad  if  it  does  not  allege  the 

to  vacate  a  satisfaction  entered  by  an  amount  of  the  fees  due  to  the  plaintiffs, 

attorney  without  authority,  that  a  sub-  either  by  stating  a  contract  fixing  the 

sequeul  purchaser  from  the  judgment  amount,  or  by  averring  the  value  of 

debtor  had    acquired    property    upon  the  services.    Dunningv.  Galloway,  47 

which  the  judgment  would  be  a  lien  In  Ind.  182. 

case  the  satisfaction  should  be  set  Determination  of  Attorney's  Lien.— The 
aside.  The  court  said :  **  The  party  It  extent  of  an  attorney's  lien  on  the  judg- 
is  alleged  would  be  affected  was  no  ment  may  be  determined  upon  a  mo- 
party  to  the  record,  and  the  executrix  tion  by  him  to  set  aside  the  satisfaction 
was  under  no  obligation,  either  legal  in  fraud  of  his  lien.  *'  To  ascertain  on 
or  moral,  to  give  such  party  any  notice  this  motion  the  extent  of  the  attorney's 
of  any  steps  that  were  being  taken."  lien  Is  not  an  arbitrary  determination, 

1.  Thomas  v.  Rock  Island  Gold,  etc.,  within  the  ruling  in  Bailey  v.  Murphy, 
Min.  Co.,  54  Cal.  578.  136  N.  Y.  50,  but  is  an  adjudication 

An  Assignee  of  the  Judgment  may  upon  evidence  in  an  appropriate  pro- 
maintain  a  motion  to  have  a  satisfac-  ceedlng.  Whittaker  v.  New  York,  etc., 
tion  vacated,  where  the  judgment  cred-  R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  18 
itor  received  the  money  and  had  the  Abb.  N.  Cas.  (N.  Y.)  11."  Guliano  v. 
satisfaction  entered  subsequent  to  the  Whitenack,  (C.  PI.  Spec.  T.)  24  Civ. 
assignment.  Laughlin  v,  Fairbanks,  8  Pro.  (N.  Y.)  55,  9  Misc.  (N.  Y.)  562. 
Mo.  367.  See  also  Sullivan  v.  Gorsline,  8.  Rand  v.  King,  134  Pa.  St.  641. 
17  Pa.  Co.  Ct.  205.  Creditors.  —  The  intentional  satidfac- 

The  Personal  BepreeentatiTe  of  a  de-  tion  of  a  judgment  is  ^rima  facie  evi" 

ceased  judgment  creditor  may  main-  dence  of  payment  or  a  gift ;  it  will  not 

tain  a  motion  to  vacate  an  unauthorized  be  stricken  off  at  the  instance  of  a 

entry  of  satisfaction.  Turnan  t/.Temke,  creditor.    Landis  v,  Brackbill,  7  Lane. 

84  in.  286.  L.  Rev.  (Pa.)  275. 

2.  Dunning  z/.  Galloway,  47  Ind.  182;  Bemedy  by  Aetiion  and  Vot  byMotion* 
Blumenthal  v.  Anderson,  91  N.  Y.  171;  — It  is  error,  upon  the  petition  of  a 
Howett  V,  Merrill,  (Supm.  Ct.  Gen.  T.)  stranger  to  the  record  alleging  title  to 
I  N.  Y.  Supp.  894;  Commercial  Tele-  a  judgment,  to  set  aside  in  a  summary 
gram  Co.  v.  Smith,  57  Hun  (N.  Y.  176;  way  an  entry  of  satisfaction  made  by 
Rooney  v.  Second  Ave.  R.  Co.,  18  N.  the  plaintiff;  such  a  claimant  of  title 
Y.  368;  Guliano  v.  Whitenack,  (C.  PI.  must  establish  it,  if  denied,  in  the  reg- 
Spec.  T.  24  Civ.  Pro.  (N.  Y.  55,  9  Misc.  ular  way  by  an  issue  before  a  jury,  and 
(N.  Y.  562;  Mitchell  v,  Piqua  Club  get  upon  the  record  by  an  order  of  the 
Assoc,  (Supm.  Ct.  Spec.  T.)  15  Misc.  court,  before  he  can  interfere  with  en- 
(N.  Y.)  366.  See  also  article  Li£NS,  vol.  tries  made  by  parties.  Rand  v.  King, 
13,  p.  122.  134  Pa.  St.  64T. 

Complaint    by   Attorneys  —  Alleging  In  Quigney  v,  Quigney,  i  Northam. 

Amount  of  Fee.  —  A  complaint  against  Co.  Rep.  (Pa.)  149,  the  court  refused  to 

a  judgment  plaintiff  and  others,  by  at-  strike  off  the  satisfaction  of  a  judg- 

torneys  who  have  entered  a  notice  of  ment,  on  the  petition  of  the  adminis- 

lien  upon  a  judgment  for  their  fees  for  trator  of  a  person  having  the  same 

recovering  the  judgment,  to  set  aside  name  as  that  of  the  plaintiff,  or  to  grant 

an  entry  of  satisfaction  of  the  judgment  an  issue  as  to  which  person  was  the 

made  by  the  judgment  plaintiff,  on  the  real  plaintiff. 
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parties  to  the  proceeding  to  set  aside  its  satisfaction.^ 

An  AaigBM  of  a  Judgment  who  has  entered  satisfaction  of  record  is 
a  necessary  party  to  a  motion  to  vacate  such  satisfaction.' 

e.  Hearing  and  Determination  —  Bemitung  Partioi  to  Action. 

—  Where  the  evidence  is  conflicting  upon  material  questions  of 
fact,  the  court  should  not  make  its  determination  upon  mere  ex 
parte  affidavits,  but  should  remit  the  parties  to  a  regular  action.' 
This  is  a  general  rule  applicable  to  all  motions.'* 

Hearing  on  Ai&davite.  —  Nevertheless  the  motion  may  be  heard  and 
determined  upon  affidavits,*  or  depositions,*  if  the  court  in  the 
exercise  of  its  discretion  chooses  to  do  so.*"^ 

IMreeting  Inne  to  Jury.  —  Or  the  court  may  award  an  issue  to  a 
jury  to  determine  controverted  questions  of  fact.* 

BoTiow  on  Appeal.  —  It  has  been  held  that  the  decision  of  the  court 
upon  a  summary  motion  to  strike  off  an  improper  satisfaction  is 

1.  Homberd  v.  Kerr,  8  Baxt.  (Tenn.)  the  judgment  one  co-plaintiff  is  entitled 

291;    Blackburn   v,  Clarke,  85  Tenn.  to,  such  decision  becomes  the  law  of 

506.  the    case,    and    upon    tender    of    the 

8.  Cramer  v.  Tittle,  ^q  Cal.  332.  amount  by  the  defendant  he  becomes 

The  Oo-lCakers  of  a  Joint  and  Seyeral  entitled  to  a  satisfaction  of  the  judg- 

Oontraet  are  not  necessary  parties  to  a  ment  which   will   be  compelled   upon 

bill  to  vacate  a  satisfaction  of  a  judg-  motion.      Haggin    v.    Clark,    71    Cal. 

ment  entered  against  one  of  the  makers  444. 

alone.      Gilman     v.    Foote,    22    Iowa        8.  Mahon   v,    Rosenkrantz.   8   Kulp 

560.  (Pa.)  334;  McDonald  v,  Falvey,  18  Wis. 

8.  Hill   V.    Hermans,   59  N.  Y.  396;  571;  Baker  v.  Ridgway,  2  Bing.  41,  9 

Concklin   ».   Taylor,   68    N.    Y.    221;  E.  C.   L.  311.     See  also  Schnitzler  v. 

Rand  v.  King,   134  Pa.  St.  641.     See  Hammill,   i  W.  N.  C.  (Pa.)  471;  Mc- 

Hooper  v.  Smith,  74  Wis.  534.  Gehee  v.  Gindrat,  20  Ala.  95.     And  see 

4.  See  article  Motions,  vol.  14,  p.  70.  article  Issues  to  the  Jury,  vol.   11, 

5.  Haggin  v.  Clark,  61  Cal.  i;  Wil-  p.  599. 

son  V.  Stilwell,  14  Ohio  St.  464.  Bovenal  for  Failure  to  Award  Issue.  — 

In  Everitt  v,  Knapp,  6  Johns.  (N.  Y.)  Where  the  Circuit  Court  on  motion  set 

331,  the  court  thought  the  charge  so  aside  an  entry  of  satisfaction  of  a  judg- 

directly  made  out  by  the  affidavits,  and  ment,    upon    the  ground   that  three- 

tbe  counter-affidavits  so  equivocal  and  fourths  of  the  amount  of  the  judgment 

evasive,  that  an  issue  was  unnecessary,  (being  over  $1,000)  was  still  due  and 

Cited  with  approval  in  McDonald  v,  Fal-  unpaid,  and  that  the  acknowledgment 

vey,  18  Wis.  571.  of  satisfaction  had  been  filed  by  the 

Entitilng     Affldayits.  --  An    affidavit  plaintiff's  attorney  without  her  knowl- 

upon  a  motion  to  vacate  an  entry  of  edge  or  consent,  it  appearing  that  sev- 

satisfaction  should  be  entitled  in  the  eral  affidavits  on  each  side  were  read 

cause  in  which  it  is  to  be  used,  other-  at  the  hearing  of  the  motion,  and  that 

wise  it  cannot  be  considered  either  by  these    were     so    conflicting    that    the 

the  trial  court  or  on  appeal.     Watson  Supreme  Court  could  not  satisfactorily 

V.  Reissig,  24  111.  281.  determine  the  facts  in   the  case,   the 

6.  Haggin  v,  Clark,  61  Cal.  I.  order  in   the   Circuit  Court    was    re- 

7.  Concklin  v.  Taylor,  68  N.  Y.  221.  versed,  and  the  cause  remanded  with 
Impodng  ConcUtionB.  —  Where  appli-  directions  that  the  party  make  up  an 

cation  is  made  to  a  court  of  equity  to  issue  for  trial  by  complaint  and  answer, 

vacate  a  satisfaction,  the  court  may  im-  McDonald  v,  Falvey,  18  Wis.  571. 
pose  equitable  terms  as  a  condition  of        A  Beferenoe  Kay  h^  Ordered  to  try  a 

relief.    Stuart  v.  Peay,  21  Ark.  117.  question  of  fact  under  New  York  Code, 

Deeiiion  on  Appeal  as  Law  of  the  Case.  ^  271.     Concklin  v.  Taylor,  68  N.  Y. 

—  Where    on    appeal,    the    Supreme  221.    And  see  article  References,  vol. 
Court  determines  what  proportion  of  17,  p.  978. 
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the  decision  of  a  matter  of  fact,  which  is  not  subject  to  review 
on  writ  of  error.* 

/.  Costs.  —  An  assignee  with  notice  of  prior  equities,  who 
enters  satisfaction,  will  be  charged  with  the  costs  of  a  motion  to 
vacate  the  entry  of  satisfaction.* 

3.  Operation  and  Effect.  —  An  entry  of  satisfaction  will  not  be 
vacated  to  the  prejudice  of  a  ^^;/^y?^<f  purchaser  of  the  property, 
who  became  such  while  the  judgment  appeared  by  the  record  to 
be  satisfied ; '  but  as  against  rights  which  have  in  no  manner 
been  prejudiced,  either  by  the  entry  of  satisfaction  or  by  the 
action  of  the  court  in  striking  it  off,  the  order  will  operate  retro- 
spectively, and  carry  back  the  lien  of  the  judgment  to  the  date 
of  the  original  docket.^ 


1.  Murphy  v.  Flood.  2  Grant  Cas. 
(Pa.)  41 1. 

Appeal  Equivalent  to  Certiorari.  —  An 
appeal  from  an  order  made  by  ihe 
Court  of  Common  Pleas,  striking  from 
the  record  an  entry  of  satisfaction  of 
a  judgment,  has  the  effect  simply  of  a 
common-law  writ  of  certiorari,  wherein 
nothing  comes  before  the  Supreme 
Court  but  the  record  proper,  and  the 
only  inquiry  is  whether  that  exhibits  a 
proceeding  that  is  regular  and  in  ac- 


Kotioe  of  Equities.  —  A  satisfaction  of 
a  judgment  though  regularly  made,  is 
voidable  as  against  a  subsequent  lien 
creditor  who  procured  it  to  be  made 
with  full  knowledge  of  the  want  of 
authority  in  the  person  who  satisfied  it. 
Bullard's  Estate,  i  Del.  Co.  Rep.  (Pa.) 

425. 

Beason  for  Bule.  —  A  judgment  cred- 
itor who  enters  satisfaction  of  his  judg- 
ment, or  causes  an  execution  to  be 
returned  satisfied,  authorizes  others  to 


cordance  with  law.     Randz;.  King,  134    treit  the  property  of  the  debtor  as  re- 


Pa.  St.  641. 

2.  Cramer  v.  Tittle,  79  Cal.  332. 

Disbursements.  —  Where  a  question  of 
fact  arising  upon  a  motion  to  vacate  a 
satisfaction  is  referred,  the  court  has 


leased  from  the  lien  incident  to  the 
judgment.  Page  v.  Benson,  22  111.  484. 
4.  Effect  on  Prioritios.  —  Where  an  ex- 
ecution is  returned  satisfied,  and  the 
clerk  enters  that  fact  in  the  docket,  the 


no  authority  to  allow  disbursements  in  judgment  is  deemed  satisfied  until  such 
addition  to  ten  dollars  costs  of  motion,  return  is  vacated  by  the  court,  so  that 
The  disbursements  upon  such  a  motion    a  bona  fide  purchaser  from  the  defend- 


are  not  costs  in  an  interlocutory  pro- 
ceeding, within  §  311  of  the  Code,  and 
no  provision  is  made' by  the  Code  for 
their  allowance.  Concklin  v,  Tavlor, 
68  N.  Y.  221. 

3.  Persons  v,  Shaeflfer,  65  Cal.  79; 
Ackerman  v.  Ackerman,  44  N.  J.  L. 
173;  Faughnan  v,  Elizabeth,  58  N.  J. 
L.  309;  Bebee  v.  State  Bank,  i  Johns. 


ant  in  execution,  before  its  cancella- 
tion, acquires  title  discharged  of  the 
lien  of  the  judgment  and  cannot  be 
affected  by  a  subsequent  vacation  of 
the  return.  But  as  against  the  judg- 
ment debtor  and  his  heirs,  such  order 
will  operate  retrospectively,  and  carry 
back  the  lien  of  the  judgment  to  the 
date  of  the  original  docket.     Taylor  v. 


(N.  Y.)  529;  Taylor  t/.  Ranney,  4  Hill     Ranney,  4  Hill  (N.  Y.)  619. 


(N.  Y.)  619;  McCune  v.  McCune,  164 
Pa.  St  Tin;  Bowman  «/.  Forney,  15  Pa. 
Co.  Ci.  134;  Eckert  v.  Lewis,  4  Phila, 
(Pa  )  224,  17  Leg.  Int.  (Pa.)  156;  Delta 
Bldg.,  etc.,  Assoc,  v.  McClune,  6  Pa. 
Dist.  569;  Miller  v,  Preston,  154  Pa. 
St.  63;  Downer  v.  Miller,  15  Wis.  612. 
SaTing  Intenrening  Bights.  —  The 
rights  of  intervening  parties  will  be 
saved.  Croutharael  v.  Silberman,  i 
W.  N.  C.  (Pa.)  131;  Keogh  v.  Delany, 
40  N.  J.  L.  97  \ciiiti^  Bebe"?  v.  State 
Bank,  i  Johns.  (N.  Y.)  529;  Wardell  v. 
Eden,  2  Johns.  Cas.  (N.  Y.)  258]. 


Where  an  execution  is  marked  "  sat- 
isfied "  by  mistake,  it  may  be  shown 
not  to  be  satisfied,  and  the  execution 
still  maintains  its  lien  among  creditors. 
Sims  V,  Campbell,  i  McCord  Eq.  (S. 
Car.)  53,  16  Am.  Dec.  595. 

Junior  and  Senior  Judgments,  — 
Where  the  owner  of  a  senior  judgment 
satisfied  it  by  mistake,  and  the  court 
subsequently  struck  off  the  satisfaction 
from  the  record,  the  judgment  will  not 
lose  its  priority  of  lien  of  junior  judg- 
ments or  other  rights  which  have  been 
in  no  manner  prejudiced  either  by  the 
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4.  Gronndi  for  Vacating  —  a.  In  General.  — Mistake  of  the 
clerk  or  plaintiff  in  entering  satisfaction,^  duress,'  undue  influ- 
ence,' misrepresentation  or  fraud  in  procuring  such  entry,*  fail- 

eniry  of  satisfaction  or  by  the  action  Bldg.,  etc.,  Assoc,  v.  McClune,  6  Pa. 

of  the  court  in  striking  it  off.     Paul  v.  Dist.  569. 

Eurich,  3  Pa.  Super.  Ct.  299.     In  such  Wisconsin.  —  Flanders   v,  Sherman, 

a  case,  if  a  person  enters  a  judgment  18  Wis.  575. 

while  the  rule  to  strike  off  the  satisfac-  United  States,  —  Hay  v,  Washington, 

tion  is  pending,  and  if  it  should  appear  etc.,  R.  Co.,  4  Hughes  (U.  S.)  327. 

that  he  was  misled  by  the  entry  of  sat-  2.  Dnms. — Stewart  v.  Armel,  62  Ind. 

isf action,  and  had  advanced  money  or  593. 

given  credit  to  the  defendant  upon  ihe  8.  Undue  Iniliieiioe. —  Voell  v.  Kelly, 

state  of  the  record,  then  an  equitable  64  Wis.  504. 

right  to  priority  over  the  satisfied  judg-  4.  Misrepresentation  or  Fraud  —  Iowa. 

meat  might  be  asserted;  but  the  exist-  —  Darrow  v,  Darrow,  43  Iowa  411. 

ence  of  such  a  right  would  not  affect  Indiana,  —  Reish   v,   Thompson,   55 

the  intermediate  judgments.     In  such  Ind.  34;  Dunning  v.  Galloway,  47  Ind. 

a  case  the  equitable  right  of  the  owner  182. 

of  the   last  judgment    could    not    be  Kansas,  —  Chapman  z^.  Blakeman,  31 

asserted  against  the  senior  judgment  Kan.  684;  State  v.  Young,  32  Kan.  292. 

Doless  the  fund  was  large  enough  to  Missouri,  —  Laughlin  v,   Fairbanks^ 

pay  the  intermediate  judgments  which  8  Mo.  367. 

had  priority  of  lien.  If  the  fund  was  New  Jersey,  —  Faughnan  v,  Eliza- 
large  enough  to  pay  the  intermediate  beth,  58  N.  J.  L.  309;  Ackerman  v. 
judgments,  and  leave  a  surplus  that  Ackerman,  44  N.  J.  L.  173;  Keogh  v. 
would  have  gone  to  the  junior  judg-  Delany,  40  N.  J.  L.  97. 
roent  if  the  senior  judgment  had  been  New  York,  —  Bebee  v.  State  Bank,  i 
actually  paid,  the  owner  of  the  junior  Johns.  (N.  Y.)  529;  Lee  v.  Vacuum  Oil 
judgment  might  have  such  surplus  ap-  Co.,  126  N.  Y.  579. 
plied  to  his  lien  against  the  senior  judg-  Pennsylvania.  —  Bowman  v.  Forney, 
ment.  McCune  v.  McCune,  164  Pa.  15  Pa.  Co.  Ct.  134;  Murphy  v.  Flood,  2 
Sl6ii.  Grant  Cas.   (Pa.)  411;    McKinney   v. 

Subsequent Mortgage.-^IYit  discharge  Fritz,  2  W.   N.  C.  (Pa.)   173;  Pettis's 

of  a  judgment  upon  an  unperformed  Appeal,  126  Pa.  St.  420. 

condition,  the  possession  of  which  is  Virginia,  —  Bradshaw  v.  Bratton,  96 

obtained  by  a  debtor,  but  which  is  not  Va.  577. 

liled  with  the  clerk  nor  satisfaction  en-  Wisconsin.  —  Downer  v.    Miller,    15 

tered  on  the  record,  will  not  let  in  a  Wis.  612. 

subsequent  mortgage   which  was   not  Forged  fieeeipt.  —  Where  the  evidence 

contracted  on  the  faith  of  the  discharge,  shows  that  a  satisfaction  of  a  judgment 

but  the  judgment  remains  in  full  force,  was  procured  upon  a  forged  receipt, 

Crosby  v.  Wood,  6  N.  Y.  369.  the   satisfaction   should   be  set  aside. 

1.  Mistake  —  Kansas,  —  McNeal    v.  Milligan  v.  Bowman,  42  Iowa  414. 

Hunt,  6  Kan.  App.  670.  Entry  by  One  of  Two  Judgment  Credit- 

Maryland. — Waters  v,  Engle,  53  Md.  ors.  —  Where  appeals   were   taken  by 

179.  one  of  two  defendants  from  justice's 

Missouri,  — Cohen  v.  Camp,  46  Mo.  judgments,  and  prosecuted  by  him  to 

179.  final  judgment  for  costs  in  the  Circuit 

New    York.  —  Bensen  v.   Perry,   17  Court,    his    codefendant    refusing    to 

Hon  (N.  Y.)  t6,  affirmed  77  N.  Y.  625;  join  in  such  appeals  or  bear  a  share 

Bernstein    v,    Demmler,    (Supm.    Ct.  of  the  expenses  attending  the  same,  a 

Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  285.  satisfaction  of  said  judgment  by  said 

OHo,  —  Wayne     County     Bank    v.  codefendant  filed  in   the  case  should 

Abemathy^  9  West.  L.  J.  43,  i  Ohio  be  set  aside,  and  such  costs  retaxed  in 

Dec.  (Reprint)  405.  favor  of  the  active  appellant,  on  his 

Pennsylvania.  —  McCune  v.  McCune,  motion,  it  appearing  that  prior  to  such 

164  Pa.' St.  611;  Paul  V.  Enrich,  3  Pa.  satisfaction  he  had  turned  the  judg- 

Super.   Ct.  299;    Murphy  v.  Flood,  2  ment  over  to  his  attorneys  in  payment 

Grant  Cas.  (Pa.)  411;  Crouthamel  v.  of  their  fees.     Potter  v.  Hunt,  68  Mich. 

Stlberman,  i  W.  N.  C.  (Pa.)  131;  Delta  242. 
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ure  of  consideration,^  nonperformance  of  the  conditions  on  which 

the  entry  was  made,*  or  want  of  authority  under  the  circum- 
stances to  make  the  entry,'  most  frequently  that  of  the  plaintiff's 
attorney,*  are  each  good  and  sufficient  grounds  for  vacating  the 
entry  of  satisfaction. 

1.  Failure  of  Gomideratloxi.  —  Bowman  Bheriif.  —  Where  notes  are  received 
V.  Forney,  15  Pa.  Co.  Ct.  134.  by  a  sheriff  in  satisfaction  of  an  execu< 

2.  KonpeifoniianGe  of  Conditions. —  tion  without  authority,  the  return  of 
Stuart  V.  Peay,  21  Ark.  117;  Dorgan  v,  satisfaction  may  be  vacated  on  motion. 
Piehn,  84  Iowa  564;  Waters  v,  Engle,  Cook  v.  Bloodgood,  7  Ala.  684. 

53  Md.  179;  Anderson  v.  Nicholas,  4  Where  a  sheriff,  having  an  execution 

Robt.  (N.  Y.)  630;  Fitzsimons  v,  Fitz-  in  his  hands,  accepts  the  note  of  a  third 

Simons,  79  Hun  (N,  Y.)  13.  61  N.  Y.  St.  person  for  the  amount  and  then  returns 

Rep.  667.  the   execution    satisfied,   the    plaintiff 

Void  Mortgage.  —  Where  a  judgment  may  have  the  return  set  aside  as  preju- 

18  satis6ed  in  consideration  of  a  mort-  dicial  to  his  rights,  but  the  sheriff  him- 

gage,  and  subsequently  the  mortgage  self  is   bound  by  it,  and  can  neither 

is  adjudged  void  for  usury,  the  court  amend   it   nor  set  it  aside.     Holt  v, 

will  set  aside  the  satisfaction  of   the  Robinson,  21  Ala.  106. 

judgment  upon  application  of  the  judg-  4.  Attorney.  —  Moore  v.  Cairo,  etc., 

meni  creditor.     Russell  v.  Nelson,  99  R.  Co.,  36  Ark.  262;  Tuman  ».  Temke, 

N.  Y.  1 19,  citing  Gerwig  v.  Bitterly,  56  84  111.  286;  Faughnan  v.  Elizabeth,  58 

N.  Y.  214,  and  Patterson  r.  Birdsall,  N.  J.  L.  309;  Mitchell  v.  Piqua  Club 

64  N.  Y.  294.  Assoc,  (Supm.  Ct.  Spec.  T.)  15  Misc. 

Konpayment    of   Costs.  —  Where    the  (N.  Y.)  366;  Maxfield  v.  Carr,  8  Kulp 

plaintiff  has  given  an  order  to  the  clerk  (Pa.)  2x4;  Whitesell  v.  Peck,  165  Pa. 

to  enter  a  judgment  satisfied  upon  con-  St.  571,  35  W.  N.  C.  (Pa.)  540,  25  Pittsb. 

dition  that  the  costs  are  paid,  an  entry  Leg.  J.  N.  S.  (Pa.)  391. 

of  satisfaction  before  payment  of  costs  Entry  After  Death  of  Client.  —  Where 

will  be  vacated.     Waters  v.  Engle,  53  an  attorney  collects  a  judgment  and 

Md.  179.  enters  satisfaction  after  the  death  of 

8.  Want   of   Authority.  —  Aicardi    v,  the  judgment  creditor  without  new  au- 

Robbins,  41  Ala.  541;  Travellers  Ins.  thoriiy,  the  entry  will  be  set  aside  upon 

Co.  V,  Chappelow,   83  Ind:  429;  Bui-  motion  of  the  personal  representative 

lard's  Estate,   i   Del.   Co.    Rep.  (Pa.)  of  the  creditor.     Turnan  v,  Temke,  84 

425.  111.  286. 

A  Clerk  of  the  Court  in  Alabama  has  Receiving  Depreciated  Currency,  —  An 
no  authority  before  judgment  to  receive  attorney  at  law  has  no  authority  to  re- 
payment of  the  plaintiff's  debt,  but  he  ceive  depreciated  paper  currency  in 
has  such  authority  after  judgment,  payment  of  a  judgment,  and  if  he  does 
Therefore,  if  he  receives  the  money  so  receive  it,  and  enters  satisfaction, 
from  the  defendant  before  judgment,  such  satisfaction  may  be  vacated  on 
retains  it  in  his  hands  until  after  judg-  motion.  Chapman  v.  Cowles,  41  Ala. 
ment,   and   then    manifests  by  some  103. 

plain  unequivocal  act  his  intention  to  Ratification  of  an  Attorney' s  Unauthor- 

hold  it  in  his  official  capacity  as  clerk,  ized  Act  in  takmg  securities  instead  of 

the  payment  is  good,  and  the  judg-  cash  in  payment  of  the  judgment  is  a 

ment  thereby  discharged.      Governor  bar  to  a  motion  to  strike  off  the  entry 

V,  Read,  38  Ala.  254.  of  satisfaction.     Whitesell  r/.  Peck,  165 

Eeoeipt   of    Depredated   Currency.  —  Pa.  St.  571,  35  W.  N.  C.  (Pa.)  540,  25 

Though  the  clerk    has   statutory  au-  Pittsb.  Leg.  J.  N.  S.  (Pa.)  391. 

thority  to  receive  payment  and  enter  Presumption  of  Authority.  —  When 

satisfaction,  he  has  authority  only  to  an  attorney  at  law  enters  his  appear- 

receive  money  such  as  the  plaintiff  is  ance  in  a  case,  and  satisfies  a  judg- 

bound   to  accept,  and   if  he   receives  ment,  there  is  a  presumption  that  he 

depreciated  paper  currency  and  enter  acted  with  authority.     He  is  an  officer 

satisfaction  the  plaintiff  may  have  such  of  the  court,  and  what  he  does  in  the 

entry  vacated  on  motion.     Aicardi  v  course   of  his  business  is    presumed 

Robbins,  41  Ala.  541,  <w^rr«/»«^  Hay nes  prima  facie  to  be  by  authority  of  his 

V,  Wheat,  9  Ala.  239.  client.    Miller  v,  Preston,  154  Pa.  St.  63. 
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Plftdng  FartiM  in  BUtn  Qno.  —  Where  an  entry  of  satisfaction  is 
vacated  upon  any  of  the  grounds  here  enumerated,  the  plaintiff 
will  usually  be  required  to  place  the  defendant  in  statu  quo.^ 

b.  Satisfaction  under  Void  Levy  or  Sale.  —  Where  the 
plaintiff  sells  on  execution  under  a  valid  judgment,  but  upon 
void  process,  the  apparent  satisfaction  thereby  produced  may  be 
set  aside  on  motion,  and  the  plaintiff  awarded  a  new  and  regular 
execution  with  which  to  enforce  his  judgment.* 

'K&mAim»  —  Under  such  circumstances  various  remedies  may  be 
resorted  to.     Thus,  relief  has  been  given  the  debtor  on  motion, • 

1.  Pladng    Parties    in    Statu    Quo. —  Hannon  v.  Hilliard,  83  Ind.  362.    See 

When,  after  the  defendant  in  a  judg-  also  Gillette  v,  Hill«  102  Ind.  531. 
ment  obtained  by  default  has  secured        Iowa.  —  Parks  t/.  Davis,  16  Iowa  20; 

Irom  the  court  the  right  to  contest  the  Farmer  v.  Sasseen,  63  Iowa  no. 
plsuniiff^s  claim  on  serving  an  answer,        Massac huseits,  —  Tate  v,   Anderson, 

the  plaiotilP  stipulates  to  satisfy  the  9  Mass.  92. 

judgmeut,  to  discontinue  the  action.        New  York,  —  Field  v,  Paulding.  (C. 

aod  to  release  the  defendant  generally,  PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  139. 
upon  condition  of  the  defendant's  pay-        Ohio,  —  Arnold  v.  Fuller,  i  Ohio  466. 

iog  attorney's  and  sherifT's  fees,  and  See  also  Vattier  v.  Lytle,  6  Ohio  477. 
the  defendant  complies,  and  the  plain-        Texas, —  Townsend  v.  Smith,  20  Tex. 

tiff  executes  the  release  and  satisfac-  465. 

tioo,  those  instruments  should  not  be  Aliai  and  Plnrios  Ezeontiont  in  General. 
vacated,  at  the  suit  of  the  judgment  — See  article  Executions  Against 
plaiotiff,  on  the  ground  of  fraud  in  Property,  vol.  8,  p.  438^/j^^. 
their  procurement,  without  preserving  BherifT't  Sale  Yaeated.  —  Where  land 
to  the  defendant  his  right  to  contest  was  sold  at  a  sherifl's  sale  in  satisfac- 
the  original  claim;  but  if  the  instru-  tlon  of  plaintiff's  judgment,  but  the 
menis  are  decreed  to  be  canceled,  both  sale  wasi.fterwards  set  aside  by  a  court 
parties  should  be  restored  to  the  situa-  of  competent  jurisdiction,  the  satisfac- 
tion in  which  they  were  when  the  tion  of  the  judgment  should  also  be  set 
stipulation  was  made,  instead  of  the  aside  upon  motion,  and  the  overruling 
enforcement  of  the  original  judgment  of  a  motion  to  that  end  is  error, 
^ing  decreed.  Kley  v.  Healy,  149  N.  Farmer  v,  Sasseen,  63  Iowa  no,  ^'z- 
^\W>,  a  firming  (C.  PI.  Gen.  T.)  9  /i>^»i.rAf»^  Hamsmith  z'.  Espy,  19  Iowa 
"«c-  (N.  Y.)  93.  See  also  Bernstein  444,  and  Holtzinger  v,  Edwards,  51 
*•  Demmlcr,  (Supm.   Ct.  Spec.  T.)  9  Iowa  383. 

Abb.  Pr.  N.  S.  (N.  Y.)  285 ;  Bensen  v.        Illegal  Sale  of  Lots  En  Masse.  —  A  sale 

Perry,  17  Hun  (N.  Y.)  16,  77  N.  Y.  625.  en  masse  of  town  lots  which  are  sus- 

^  Satisfaction  Made  upon  a  Compro-  ceptible  of  division  is  illegal,  and  the 

mse  cannot  be  rescinded  or  set  aside  sale  will  be  set  aside  either  on  motion 

>or  fraud  unless  the  consideration  paid  or  by  bill  in  equity  according  to  the 

thereon  is  restored,   and   a   provision  circumstances.     When  the  plaintiff  in 

that  such  amount  be  deducted  from  execution   is  the   purchaser,  and  has 

the  judgment,  or  from  any  final  judg-  not  conveyed  the  property  to  a  third 

'"cnt  in  the  action,  is  insufficient  where  person,  the  injured  party  may  have  the 

at  the  time  of  satisfying  the  judgment  sale  set  aside  on  motion;  but  if  the 

an  appeal  was  pending  therefrom,  and  property  has  been  conveyed  to  a  third 

Jt  IS  possible  that  no  judgment  may  be  person  who    is     the    purchaser,    the 

finally  recovered  by  the  party.     Lee  v.  remedy  is  in  a  court  of  equity.     Day 

Vacuum  Oil  Co.,  126  N.  Y.  579.  v,  Graham,  6  111.  435- 

*•  California.  —  Smith   v.   Reed,   52        8.  See  preceding  note. 
^^-  345.  Disregarding  Proceeding  Without  Mo- 

^■^necticui,  —  Stoyel  v.  Cady,  4  Day  tion.  —  "  In  the  first  instance,  the  exe- 

,??')?25.  cutions  were  undoubtedly  a    nullity. 

Mncis. —  Hughes  v.  Streeter,  24  111.  The  sale  was  void,  and  the  whole  pro- 

^7*    .  ceeding  might  have  been  disregarded, 

Indiana.  —  Johnson  v.  State,  80  Ind.  and    executions  upon   the  judgments 

^^;  Kercheval  v,  Lamar,  68  Ind.  44.2;  issued,  but  that  did  not  preclude  the 
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on  scire  facias,^  on  audita  querela,'  in  debt  on  the  judgment,' 
and  upon  bill  in  equity  whereon  complete  relief  may  be  granted 
by  decreeing  a  new  sale.* 
c.  Absence  of  Leviable  Interest  in  Property  Sold  — (i) 

At  Common  Law  — (a)  Butement  of  Bole.  —  Where  the  execution, 
judgment,  and  sale  are  all  regular,  but  the  defendant  has  no 
interest  in  the  property  sold,  according  to  many  cases,  the  plain- 
tiff may  have  such  apparent  satisfaction  vacated,'  the  application 

plaintiff  from  making  the  motion  which  ii   Lea  (Tenn.)  738,  citing   Smith   v, 

he  did,  for  an  order  of  the  court  allow-  Hinson,  4  Heisk.  (Tean.)  250;  Hojral  v. 

ing  him  to  issue  executions  anew,  and  Bryson,  6  Heisk.  (Tenn.)  139.     To  the 

thereby    relieving    himself  .from    the  same  effect    are    Mays  v.  Wherry,   3 

consequences  of  the  erroneous  proceed-  Tenn.  Ch.  80;  Ballard  v.  Scruggs,  90 

ing  upon  the  former  executions.     He  Tenn.  585. 

had  the  power  to  issue  executions  at  SeUcf  on  OroM-UU.  —  Upon  setting 
any  time  within  five  years  after  the  aside  a  judgment  creditor's  purchase 
date  of  the  judgment,  without  any  of  his  debtor's  land,  at  execution  sale, 
order  of  the  court.  Section  283  of  the  on  the  ground  that  several  distinct 
Code  expressly  provides  for  such  a  tracts  were  sold  together,  a  court  of 
case,  whether  the  judgment  had  been  equity  will,  upon  the  creditor's  cross- 
recovered  theretofore  or  should  be  bill,  enforce  the  lien  of  his  judgment 
thereafter."  Field  v.  Paulding,  (C.  and  levy  against  the  land.  Blackburn 
PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  140.  v,  Clarke,  85  Tenn.  506. 

1.  Mrs   Faidai  —  Soilidenoy  of  Ayer-  5.  California,  —  Cross    v.    Zane,   47 

monts.  —  In  scire  facias  brought  under  Cal.  602;  Hitchcock  v.  Caruthers,  100 

the  circumstances  stated  in  the  text,  it  Cal.  102. 

is  essential  that  it  should  be  averred  Connecticut  —  Cowles   v.   Bacon,   21 

in  the  replication  that  the  money  paid  Conn.  451,  56  Am.  Dec.  371;  De  Forest 

on  the  execution  was  recovered  in  an  v.  Strong,  8  Conn.  513. 

action  by  the  defendant  against  the  Illinois,  —  Warner  v.  Helm,  6  111.  220. 

officer.     Stoyel  v.  Cady,  4  Day  (Conn.)  Iowa,  —  Ritter  v,  Henshaw,  7  Iowa 

225.  97;   Holtzinger  v,  Edwards,   51   Iowa 

An  averment  that  the  plaintiff  had  383.  distinguishing  Chambers  v.  Coch- 

indemnified  the  officer   who  levied   a  ran,  18  Iowa  159,  Preston  v.  Harrison, 

void  execution  is  sufficient  to  show  that  9  Ind.    i,  and  Cowles  v.   Bacon,   21 

the  plaintiff  derived  no  benefit  from  the  Conn.  451. 

unlawful  levy,  and  has  not  obtained  a  Massachusetts,  —  Gooch  v,  Atkins,  14 

satisfaction  of  the  execution.    Stoyel  Mass.  379;  Greene  v.  Hatch,  12  Mass. 

V,  Cady,  4  Day  (Conn.)  225.  195. 

9.  Hurlbut  V.  Mayo,  i  D.  Chip.  (Vt.)  Missouri,  —  Magwire  v,    Marks,   28 

387.  Mo,  193. 

8.  Debt    OB    Judgment  —  Demurrable  New    York,  —  Harris  v.   Palmer,   5 

Plea.  —  Where  the  extent  of  an  execu-  Barb.  (N.  Y.)  105;  Adams  v.  Smith,  5 

tion  upon  real  estate  is  void,  the  judg-  Cow.  (N.  Y.)  280,  Suydam  v.  Holden, 

ment  creditor  may  maintain  debt  upon  Seld.  Notes  (N.  Y.)  170,  (C.  PI    Spec, 

his  judgment,  and  a  plea  setting  up  the  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  329,  note, 

extent  as  a  satisfaction  is  demurrable  See  also  Utica  Bank  v,  Mersereau,  3 

where  it  shows  on  its  face  that  the  ex-  Barb.  Ch.  (N.  Y.)  586. 

tent  was  void.    Tate  v,  Anderson,  9  Vermont,  —  Tudor  v,  Taylor,  26  Vt. 

Mass.  92.  444. 

4.  Grantinfr  Complete  Relief  OB  One  Bill.  Le^y  on   life   Estate— Death   Befinre 

—  Upon  a  bill  filed  to  set  aside  a  satis-  Entry.  —  Where  the  sheriff  sells  under 

faction  upon  the  ground  that  defendant  an  execution  the  only  property  owned 

had  no  leviable  but  only  an  equitable  by  the  judgment  debtor,  viz.,  a  life 

interest    in    the    property,   the  court,  estate  in  certain  land,  which  estate  is 

having  acauired  jurisdiction  for  this  purchased  by  the  judgment  creditor  for 

purpose,  win  grant  complete  relief  by  the  amount  due  him,  such   purchase 

selling  the  land  in  satisfaction  of  the  operates  as  a  satisfaction  of  the  judg- 

revived  judgment.    Smith  v,  Taylor,  ment,  even  though  the  judgment  debtor 
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being  addressed  to  the  power  of  the  court  to  correct  its  own  rec- 
ords ;  *  but  a  directly  contrary  view  is  taken  in  another  line  of 
cases,*  based  upon  the  doctrine  that  there  is  no  warranty  of  title 
in  execution  sales.' 

(b)  Kode  of  Belief.  —  Where  the  doctrine  prevails  that  relief  may 
be  had  at  law^,  it  has  been  administered  on  motion,*  on  scire 
facias,*  and  in  debt  on  the  judgment.* 

(2)  In  Equity,  —  Although,  as  has  been  seen,  there  is  much 
conflict  upon  the  question  whether  the  plaintiff,  as  purchaser, 
may  obtain  relief  at  law,  or  not,  upon  the  purchase  of  lands  to 
which  the  defendant  had  no  title,  the  cases  are  unanimous  in 
holding  that  relief  may  be  had  in  equity; ''  and  the  jurisdiction 

die.  and  his  estate  terminate*  before  Baxter    v.   Tucker,   i   D.   Chip.  (Vt.) 

the  purchaser  is  entitled  to  enter  upon  353. 

the  land.     Kleinhenz  v.  Phelps,  6  Hun  In  Tonneasee,  previous  to  the  Act  of 

(N.  Y.)  568.  1847,  no  relief  could  be  had  at  law,  and 

Where  the  Sale  It  Not  on  Exeention,  bnt  the  only  remedy  was  in  equity.    Henry 

Is  nader  a  Special  Deoree  or  judgment  v.  Keys,  5   Sneed  (Tenn.)  488,  citing 

ordering  the    property    sold    for    the  Bu m pas  c.  Gregory,  8  Yerg.  (Tenn.)  46. 

satisfaction  of  another  judgmeni,  the  3.  Hollister  v,  Dillon,  4  Ohio  St.  197* 

sale  is  not  merely  of  the  right,  title.  Freeman   v,  Caldwell,  10  Watts  (Pa.) 

and  interest  of  the  judgment  debtor,  13. 

but  of  the  real  estate  itself;  and  where  "  If  this  was  not  the  law,  an  execu- 

the    decree    of    sale    is   subsequently  tion,  which  is  the  end  of  the  law,  would 

reversed     and      restitution     ordered,  only  be  the  commencement  of  a  new 

the  judgment  creditor  is  entitled  on  controversy."    Vattier  </.  Lytle,  6  Ohio 

motion  to  have  the  satisfaction  of  his  477. 

judgment  vacated.     Wallace  v,  Ber-  4.  Warner  v.  Helm,  6  III   220,  citing 

dell,  105  N.  Y.  7.  Adams  v.  Smith,  5  Cow.  (N.  Y.)  280; 

1.  Tudor  V,  Taylor,  26  Vt.  444.  Ontario  Bank  v,  Lansing,  2  Wend.  (N. 

2.  Jones  v,  Henry,  3  Litt.  (Ky.)  427;  Y.)  260.     But  see  Lansing  v,  Quacken- 
Lansing  v.  Quackenbush,  5  Cow.  (N.  bush,  5  Cow.  (N.  Y.)  38. 

Y.)  38:  Vattier  v.  Lytic,  6  Ohio  477;  Affidavits  and  Kotico.  —  Where  a  levy 

Freeman  v.  Caldwell,  10  Watts  (Pa.)  9;  has  been  made  on  premises  where  the 

Jones  V.  Burr,  5  Strobh.  L.  (S.  Car,)  debtor  had   no   title    or    interest,  the 

147.  53  Am.  Dec.  699.     See  also  Beall  creditor  may  make  the  application  to 

V.  Price,  13  Ohio  383,  and  Durbin  v,  the  court  to  vacate  the  levy,  and  this 

Fisk,   16  Ohio  St.    538,  distinguishing  application  is  addressed  to  the  power 

Hollister  v.  Dillon,  4  Ohio  St.  197.  of  the  court  to  correct  its  own  records. 

In  Hollister  v.  Dillon,  4  Ohio  St.  197,  which  power  may  be  lawfully  exercised 

the  court  said  that  the  cases  of  Vattier  by  the  court,  on  petition  or  motion,  ac- 

V.  Lytle,  6  Ohio  477,  and  Freeman  v.  companied  with  affidavits  and  notice. 

Caldwell,    10  Watts  (Pa.)  9,  certainly  Tudor  v.  Taylor,  26  Vt,  444. 

go  to  the  full  length  of  holding  that  a  5.  Scire  Facias.  —  Stoyel  v,   Cady,  4 

court  of  law  will  not  vacate  the  satis-  Day  (Conn.)  222;  Cowles  v.  Bacon,  21 

faction  of  a  judgment  and  order  a  new  Conn.  451,  56  Am.  Dec.  371. 

execution  because  it  turns  out  that  the  6.  Cowles  v.  Bacon,  21  Conn.  451,  56 

property  which  produced  the  satisfac-  Am.  Dec.  371,  citing  Fish  v.  Sawyer,  11 

tion  did  not  belong  to  the  judgment  Conn.  545;  Greene  v.  Hatch,  12  Mass. 

debtor.  195;  Gooch  v.  Atkins,  14  Mass.  379. 

In  Freeman  v.  Caldwell,   10  Watts  7.  California,  —  Scherr    v.   Himmel- 

(Pa.)  9,  a  scire  facias  to  show  cause  mann,  53  Cal.  312. 

why  the  plaintiff  should  not  have  exe-  Kentucky,  — Jones  v,  Henry,  3  Litt. 

cution  upon  his  judgment  was  denied.  (Ky.)  427. 

In  this  case  the  judgment  creditor  had  Illinois,  —  Warner  v.  Helm,  6  111.  220. 

been  the  purchaser.  Indiana,  —  Kercheral  v.   Lamar,  68 

At  Common  Law,  in  this  class  of  cases  Ind.  442;  Hannon  v.  Hilliard,  83  Ind. 

.  the  plaintiff  was  without  a  remedy.  362. 
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of  equitv  is  not  taken  away  by  the  enactment  of  a  statutory 
remedy.* 

(3)  Under  Statutes.  —  In  several  states  a  statutory  remedy  has 
been  provided  in  the  class  of  cases  under  consideration.' 

Iowa.  —  Holtzinger  v,  Edwards,  51  the  relief  of  setting  aside  the  satisfac- 

lowa  383.  tion  of  a  judgment  and  re-subjecting 

New   York.  —  Wambaugh  v.  Gates,  the  land  to  the  payment  thereof  was 

II   Paige  (N.  Y.)  50$;  Utica  Bank  v.  not  prayed  for  in  the  bill,  yet  as  the 

Mersereau,  3  Barb.  Ch.  (N.  Y.)  586;  facts  were    shown    in    answer    upon 

Lansing  v,  Quackenbush,  5  Cow.  (N.  which  this  measure  of  relief  was  proper 

Y.)  38.  and  right,  the  court  so  decreed.    See 

Ohio.  —  See  also  HoUister  v,  Dillon,  also  Ballard  v.  Scruggs,  90  Tenn.  588, 

4  Ohio  St.  197.  citing  Christian  v.  Clark,  10  Lea  (Tenn.) 

Tennessee. — H umberd  v,  Kerr,  8  Baxt.  636. 
(Tenn.)  291;  Gonce  v.  McCoy«  loi  Tenn.        Impasing  Terms  as  Condition  of  Belief. 

587;  Evans  v.  Holt,  4  Baxt.  (Tenn.)  389;  —  The  court  may  compel  the  plaintiff 

Smith    V.   Hinson,  4    Heisk.    (Tenn.)  to  do  equity  as  a  condition  of  relief. 

250;  Keith  V.  Proctor,  8  Baxt.  (Tenn.)  Blackburn  v.  Clarke,  85  Tenn.  506. 
189;  Mays  V.  Wherry,  3  Tenn.  Ch.  80;        Equity  will  refuse  relief  where  the 

Henry  v.  Keys,  5  Sneed  (Tenn.)  488;  judgment  creditor  refuses  to  account 

Ballard  v.  Scruggs,  90  Tenn.  585.     See  for  what  he  has  received  from  his  pur- 

also    Bumpas    v.    Gregory,    8    Yerg.  chase.     Gonce   v.   McCoy,  loi  Tenn. 

(Tenn.)  46.  587. 

United  States.  — Set  Hay  v.  Wash-        1.  Mays  v.  Wherry,  3  Tenn.  Ch.  80 

ington,  etc.,  R.  Co.,  4  Hughes  (U.  S.)  [citing  Henry  v.  Keys,  5  Sneed  (Tenn.) 

327.  488;  Smith  V.  Hinson,  4  Heisk.  (Tenn.) 

Set-off  and  Counterclaim. —  In  an  action  250;  Hoyal  v.  Bryson,  6  Heisk. 
to  set  aside  the  satisfaction  of  a  judg-  (Tenn.)  139;  Anderson  v.  Lyons,  2 
ment  upon  the  ground  that  the  satisfac-  Tenn.  Ch.  61;  and  saying  thai  these 
tion  had  been  obtained  by  a  void  cases  had  overruled  the  doubt  ex- 
sheriff's  sale,  a  plea  by  way  of  set-off  pressed  in  Kimbrough  v.  Benton,  3 
and  counterclaim  alleging  that  the  Humph.  (Tenn.)  no].  Compare  Royce 
judgment  plaintiff  had  entered  upon  v.  Strong,  11  Vi.  248. 
and  occupied  the  lands  until  the  rents  Statutory  Bemedy  Kot  Ezolniiye. — 
and  profits  were  worth  a  sum  greater  Equity  has  original  jurisdiction  to  set 
than  the  judgment,  and  that  the  judg-  aside  the  satisfaction  of  judgments, 
ment  plaintiff  was  insolvent  and  a  where  no  title  is  acquired  by  the  judg- 
nonresident,  is  good  on  demurrer,  ment  creditor  to  land  bought  at  an 
Hannont/.  Hilliard,  83  Ind.  362,  where-  execution  sale  under  the  judgment 
in  the  court  said:  **  Whatever  would  be  which  is  not  affected  by  the  creation  of 
sufficient  cause  for  entering  satisfaction  a  statutory  remedy.  Smith  z/.  Taylor, 
of,  or  credit  on,  a  judgment,  we  think  11  Lea  (Tenn.)  738,  citing  Henry  v. 
ought  to  be  held  sufficient  cause  to  Keyts,  5  Sneed  (Tenn.^  488;  Neal  v. 
prevent  the  cancellation  and  setting  Read,  7  Baxt.  (Tenn.)  333;  Hayes 
aside  of  a  satisfaction  or  credit  already  v.  Cartwright,  6  Lea  (Tenn.)  141. 
entered.  These  defenses  are  not  pro-  Concurrent  Bomedloi. —  The  remedy  to 
ceedings  under  a  motion  for  satisfac-  set  aside  satisfaction  is  concurrent  at 
tion,  but  are  in  the  nature  of  injunctive  law  and  in  equity.  Shannon  v,  Erwin, 
complaints  to  prevent  a  satisfaction  11  Heisk.  (Tenn.)  338;  Christian  v. 
from  being  set  aside.**  Clark,    10  Lea  ^Tenn.)  630:  Smith  v. 

Sale  of  Homestead  on  Execution.—  Taylor,  11  Lea  (Tenn.)  738;  Mays 
Where  a  judgment  is  satisfied  by  the  v.  Wherry,  3  Tenn.  Ch.  80. 
sale  of  a  homestead,  the  sale  may  be  2.  Cal.  Code  Civ.  Pro.,  §  708;  Hitch- 
set  aside  and  the  satisfaction  vacated  cock  v.  Caruthers,  100  Cal.  102;  Cross 
by  a  bill  in  equity  for  that  purpose,  v.  Zane,  47  Cal.  602;  Farmer  v.  Sas- 
Hubbell  V,  Canady,  58  111  425.  seen,  63  Iowa  112;  Jones  v.  Blumen- 

Bill  to  Quiet  Title  —  Belief  under  Gen-  stein,     77     Iowa    361;    Chambers    v. 

oral  Prayer.  —  In  Shannon  v.  Erwin,  11  Cochran,  18  Iowa  159;  Mays  v.  Wherry, 

Heisk.  (Tenn.)  338,  the  bill  was  filed  to  3  Tenn.  Ch.  80;  Gonce  v.  McCoy,  loi 

remove  a  cloud  from  title,  and  although  Tenn.  587;  Royce  v.  Strong,  ti  Vt.  248. 
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libaral  CoBitroetioii.  —  Such  statutes,  being  remedial  in  their 
nature,  should  be  liberally  construed.^ 

Pkwiiloiii  tf  Statutes.  —  The  statutes  of  the  various  states  differ  in 
their  terms,  but  among  them  are  found  provisions  that  the  orig- 
inal judgment  may  be  revived  when  the  property  sold  was  not 
subject  to  execution  and  sale ; '  that  the  sale  and  satisfaction 
may  be  set  aside  when  the  judgment  on  which  the  execution 
issued  was  not  a  lien  on  the  property  sold ; '  and  that  the  satisfac- 
tion may  be  set  aside  and  the  judgment  revived  upon  scire  facias.* 

Early  UnglJiili  Booirine  and  Statntas.  —  ing  of  the  original  elegit;  that  is,  if  the 
"  It  was  anciently  an  established  plaintiff  can  have  no  frait  of  it,  he 
principle  of  the  common  law  of  Eng-  may  sue  out  a  scire  facias  against 
land  that  an  extent  upon  the  land  of  the  debtor's  goods  or  chattels,  or  a 
the  defendant,  relumed  and  filed  of  ca.  sa.  to  take  his  person  in  satisfaction 
record,  is  a  full  satisfaction  and  end  of  of  the  debt.  The  courts  in  England, 
the  suit;  and  therefore  that  the  plain-  early  after  the  first  of  these  statutes 
tiff  is  not  entitled  to  any  further  means  was  passed,  decided  that  the  equiva- 
of  satisfaction,  by  writ,  action,  or  exe-  lent  remedy  of  debt  on  judgment  would 
cution.  And  if  the  tenant  by  elegit  lie,  if  the  creditor  thought  fit,  in  lieu 
were  divested  of  the  lands  so  held  of  a  writ  of  scire  facias,  which  action 
under  that  writ  of  execution,  by  one  of  debt  may  now  be  brought  on  the 
having  a  title  paramount  to  his  own,  unsatisfied  judgment  at  any  time, 
that  is,  a  better  title  than  the  debtor  although  further  writs  of  execution 
from  whom  he  extended  the  lands,  the  cannot  be  issued  without  a  scire 
rale  of  law,  that  the  debt  was  con-  facias."  Cowles  v.  Bacon,  21  Conn, 
sidered  satisfied  by  the  extent,  re-  451,  56  Am.  Dec.  371. 
mained  unchanged  and  unaffected  by  1.  Cross  z;.  Zane,  47  Cal.  602;  Hitch- 
tbis  circumstance:  and  the  creditor  cock  v.  Caruthers,  100  Cal.  102;  Hyde 
could  not  afterwards  resort  to  any  v.  Taylor,  iq  Vt.  599. 
other  writ,  or  have  any  other  remedy  2.  Under  the  GiUifomia  Code  of  Civil 
for  the  portion  of  his  debt  thus  deemed  Procedure,  §  708,  providing  that  the 
to  be  satisfied.  The  reason  upon  which  original  judgment  may  be  revived 
this  principle  was  adopted  was  that  the  '*  when  the  property  sold  was  not  sub- 
creditor  elects  to  hold  the  land  for  so  ject  to  execution  and  sale,"  where 
many  years  till  the  debt  be  satisfied  property  sold  under  execution  was  not 
out  of  the  rents  and  profits,  and  the  the  property  of  the  defendant  in  execu- 
iudgment-roll  shows  that  it  was  satis-  tion,  but  wholly  that  of  a  stranger,  the 
fied  by  the  elegit.  This  rule  was  so  judgment  may  be  revived  upon  petition 
manifestly  unjust  that  in  the  thirty-  in  the  cause.  Cross  v.  Zane,  47  Cal.  602. 
second  year  of  the  reign  of  Henry  VII 1.  8.  Holtzinger  v,  Edwards,  51  Iowa 
a  statute  was  enacted,  for  that  reason  383. 

expressed  in  its  preamble,  by  which  it  Homeitead.  —  Where  the  judgment  is 

was  provided  that  where  the  creditor  not  a  lien  upon  the  property,  because 

is  lawfully  divested  of  the  land  so  de-  of  its  being  a  homestead,  the  sale  and 

livered  to  him  on  such  extent,  he  may  satisfaction   may   be  set  aside  under 

have  a  writ  of  scire  facias  against  the  Iowa  Code,  §  3090.    Jones  v,  Blumen- 

defendant;  and  thereupon,  if  no  suflS-  stein,  77  Iowa  361. 

cient  cause,  other  than  the  acceptance  Prior  Liens. — Where  the  judgment 

of  said  land  on  the  former  writ  of  exe-  debtor  has  the  legal  title  to  property  at 

cution,  is  shown  to  bar  the  said  suit,  a  the  time  the  judgment  is  rendered  and 

new  writ  or  writs  of  execution  on  the  the    sale    made,    and    the    judgment 

judgment,  of  the  like  nature  and  effect  creditor    buys    in    the    property    and 

as  the  former,  for  the  residue  of  the  thereby  satisfies  the  judgment,  he  is 

debt  unsatisfied  by  such  former  execu-  not  entitled  to  relief  even  though  the 

tion;  and  the  same  provision  is  re-en-  property    is    encumbered    with    prior 

acted,    in   similar    terms,    by   the   8th  liens.     Holtzinger  t'.  Edwards,  51  Iowa 

Geo.  I.,  c.  25,  under  which  provisions  the  383. 

plaintiff,  on  the  new  writ  of  execution,  4.  Hayes  v.  Cartwrighl,  6  Lea(Teno.) 

has  the  same  privileges  as  on  the  issu-  139;  Henry  v.  Keys,  5  Sneed  (Tenn.) 
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IT.  SST-OTF  07  JUDGXBHT  AGAIH8T  JVDGMSHT  — 1.  Power  of 
Court  —  Jnrlidietloii  of  Conrtf  of  Law  and  Sqvity.  —  The  authority  to 
order  judgments  to  be  set   off  formerly  belonged   exclusively 

488;    Swaggerty  v.    Smith,  i    Heisk.  prior  judicial  deterini nation  of  the  fact 

(Tenn.)  405.  that  no  title  was  acquired  by  the  ^xe- 

Yermont  Statute.  —  Stat.  Vt.  1894,  cutton  sale  is  not  necessary,  but  this 
§  1842,  gives  a  remedy  by  scire  facias  fact  may  be  determined  upon  the  hear- 
where  the  execution  is  levied  on  real  ing  of  the  scire  facias.  Hayes  v.  Cart- 
or  personal  property,  and  it  afterwards  wright,  6  Lea  (Tenn.)  139.  But  under 
appears  that  the  estate  did  not  belong  a  former  statute  it  was  held  otherwise, 
to  the  debtor  or  was  encumbered  by  a  Swaggerty  v.  Smith,  i  Heisk.  (Tenn.) 
mortgage.      Baxter  v.   Tucker,   i    D.  403. 

Chip.  (Vt.)  353;  Baxter  v.  Shaw,  28  Vt.  Belief  as  in  Eqnity.  —  This  statutory 

569.  remedy  by  scire  facias  is  as  broad  as  is 

The  Course  of  Legislation  in  Tennessee  is  the  relief  afiForded  by  a  court  of  equity, 

reviewed   in  Hayes  </.   Cariwright,  6  Hayes  v.   Cartwright,  6  Lea  (Tenn.) 

L«a  (Tenn.)  141;  and  in    Vermtrnt^  in  142. 

Tudor  V.  Taylor.  26  Vt.  449.     For  de-  AAdavit,  Order,    ete.  —  In    Tennessee 

cisions  under  earlier  Vermont  statutes,  the  practice  by  scire  facias  is  first  to 

see  Royce  v.  Strong,  11  Vt.  249;  Hyde  file  the  affidavit  setting  out  the  sale, 

V.  Taylor,  19  Vt.  600;  Pratt  v.  Jones,  and  the  facts  showing  the  want  of  title 

22  Vt.  341.  to  the  property  purchased  by  the  cred- 

Where  Beal  or  Personal  Property  Has  iior;  then  follows  the  order  for  the  issu- 

Been    Taken.  —  The  remedy    by    scire  ance  of  the  writ,  reciting  the  substance 

facias  is  applicable  whether  the  sale  of  the  affidavit;   then  follows  the  writ 

was  of  real  or  personal  property.    Edde  reciting  the  same.    The  writ  is  in  the 

V.  Cowan,  i  Sneed  (Tenn.)  290.  nature  of  a  declaration,  and  may  be 

Boi&oienoy  of  Defendant's  Title  to  Prop-  demurred  to,  or  pleaded  to,  or,  if  no 

erty. —  In  Tennessee  tht  tXiXe  ol  the  de-  defense  be  made,  judgment  may  be 

fendant  to  the   property  sold,   to  be  rendered  by  default,  as  in  other  suits, 

good  and  valid  within  the  meaning  of  The    affidavit   may  be  made    by   the 

the  statute  so  as  I o  operate  as  a  defense  plaintiff,   his  agent  or  attorney,   and 

to  the  scire   facias,  must  clothe    the  should  set  forth  the  facts  of  the  sale, 

purchaser  with  some  beneficial  inter-  and   want  of  title  to  the  property  so 

est,  and  not  be  a  naked  title  subject  to  sold,  and  should  be  served,  returned, 

a  prior  lien  which  exhausts  it.     Hayes  and   heard,    together  with   the    proof 

V.  Cartwright,  6  Lea  (Tenn.)  139.  upon  the  question  of  title,  as  in  other 

Where  ike  Judgment  Debtor  Had  a  cases.     The  affidavit  required  by  the 

Life  Estate^  the  satisfaction  cannot  be  statute  before  the  issuance  of  the  writ 

set  aside  under  the  statute,  although  can  only  be  looked  to  upon  the  objec- 

the  judgment  creditor  in   purchasing  tions  made  to  the  scire  facias  by  proper 

believed  that  he  was  acquiring  the  fee  pleading,  or  by  way  of  evidence  on  the 

simple.    Gonce  v,  McCoy,  loi  Tenn.  hearing,  if  so  used  by  the  defendant, 

587*  in  which  latter  case  it  must  be  embodied 

Any  Beneficial  Interest, — The  plain-  in  the   bill   of  exceptions.     Hayes   v, 

tiff  is  not  entitled  to  relief  if  he  obtains  Cartwright,  6  Lea  (Tenn.)  139. 

any  beneficial  interest  by  his  purchase.  Pleading  and  Proof. —  In  scire  facias 

and   the    courts  cannot  measure    the  under  the   Vermont  statute  it  is  neces- 

benefit  or  value  of  the  interest  acquired  sary  for  the  plaintiff  to  aver  and  prove 

if  it  is  substantial.    Gonce  v,  McCoy,  that  the  property  on  which  the  execu- 

loi  Tenn.  587,  citing  Hayes  v.  Cart-  tion  was  levied  did  not  belong  to  the 

Wright,  6  Lea  (Tenn.)  145.  debtor.     Baxter  v.  Tucker,  i  D.  Chip. 

In    Vermont  the  statute  extends  to  (Vt.)  353. 

cases  where  the  debtor,  though  having  Appeal.  —  From  a  judgment  upon  the 

the  general  ownership,  yet  has  no  such  scire  facias,  appeal  in  error  or  writ  of 

title  to  the  property  as  can  be  made  error  lies  as  in  other  cases,  and  where 

available     to     the    levying    creditor,  the  writ  is  fatally  defective  a  judgment 

Baxter  v.  Shaw,  28  Vt.  569.  by  default  will  be  set  aside  in  the  Su- 

Prlor  Judicial  Determination  of  Title,  preme  Court,  and  the  cause  remanded 

—  Under  Act  Tenn.    1875,  c.  33,  ex-  for  another  scire   facias.      Hayes    v, 

tending  the  remedy  by  scire  facias,  a  Cartwright,  6  Lea  (Tenn.)  144. 
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to  courts  of  equity ;  *  and,  of  course,  such  power  still  continues  in 

courts  of  equity.^  though  courts  of  law  have  long  since  assumed 
jurisdiction  to  grant  the  same  relief ; '  and  the  remedy  at  law  by 

1,  Haskins  v,  Jordan,  123  Cal.  157;  New  Hampshire,  —  Brownv.  Wamo, 

Whitehead  v,  Jessup,  7  Colo.  App.  460;  43  N.  H.  430:  Hovey  v.  Morrill,  61  N. 

Trtbble   v,  Taul,  7  T.  B.  Mon.  (Ky.)  H.  9.  60  Am.  Rep.  315. 

458;  MerriU  v.  Souther,  6  Dana  (Ky.)  New  York.  —  ^CA^itW  v.  Carpenter, 

305;  Hopper  w.   Ersler,  (N.  Y.  Super.  (Ct.  App.)  2  Abk.  N.  Cas.  (N.  Y.)238: 

Cl  Spec.  T.)  I  N.  Y.  Annot.  Cas.  192;  Hackett  v,  Connett,  2  Edw.  (N.  Y.)  73; 

Blake  v.  Langdon,   i^  Vl   485.     See  Dan  kin  v,  Vandenbergh,  i  Paige  (N. 

also  Brown  r.  Hendnckson,  39  N.  J.  Y.)  622;  Ladew  v.  Hart,  8  N.  Y.  App. 

L.  259;  Simson  v.  Hart,  14  Johns.  (N.  Div.  150;    Barker  v,   Laney,  90   Hun 

Y.)  63.  (N.  Y.)  108. 

Qrlglii  of  Povar.  —  *'  Before  courts  of  A  Court  of  Equity  Hai  Jurisdiotion  to 
mere  law  had.  in  analogy  to  the  statute  decree  a  set-off  where  either  of  the 
of  assignments  of  George  II.,  assumed  parties  is  insolvent  or  nonresident, 
jurisdiction  to  set  off  one  judgment  notwithstanding  the  demands  are  judg- 
against  another,  courts  of  equity  had  ments,  and  both  are  in  the  same  court 
auihoritatively  exercised  the  power  to  where  the  set  off  might  be  directed 
do  so  whenever,  for  any  peculiar  by  a  common-law  order.  Merrill  v. 
cause  for  equiuble  intervention,  such  Souther,  6  Dana  (Ky.)  305.  But  in 
as  insolvency  or  non residence,  such  a  Nicoll  tr.  NicoU,  2  Edw.  (N.  Y.)  574, 
proceeding  was  necessary  to  prevent  the  court  intimated  that  where  a  set- 
irreparable  loss  or  irremediable  in-  off  may  be  obtained  upon  motion,  it 
justice;  and  the  assumption  of  juris-  should  be  sought  in  that  way  and  not 
diction  afterwards,  by  courts  of  law,  by  bill  in  equity. 
did  not  oust  the  pre-established  au-  The  Mere  Eidstenoe  of  Mutual  Jndg- 
thority  of  courts  of  equity  in  those  menti  is  sufficient  to  give  the  chancery 
cases  to  which  its  extraordinary  juris-  jurisdiction  of  a  bill  to  set  them  off. 
diction  applied."  Merrill  v.  Souther,  Prior  v.  Richards,  4  Bibb  (Ky.)  356. 
6  Dana  (Ky.)  305.  The  InsolTenoy  of  the  Party  against 

What  Judgmenti  May  Be  Set  (Uf.  —  As  whom  the  set-off  is  claimed  is  sufficient 

to  the  jurisdiction  of  courts  to  set  off  ground  for  the  exercise  of  the  juris- 

jndgments  against  each  other,  and  the  diction  of  the  court  of  equity.    Russell 

judgments  that  may  be  so  set  off,  see  v.  Conway,  11  Cal.  93. 

the     title     Set-Off ^     Rectmpment^    and  Effoet  of   Bemedy    at  Law.  —  "  The 

Omnierclaim^   Am.  and    Eng.    Encyc.  jurisdiction  of  courts  of  law,   derived 

of  Law.  from  the  statute,  to  set  off  judgments 

2.  CaK/omia, —  Russell  v,  Conway,  against  each  other,  does  not,  however, 

II  Cal.  93;  Hobbs  v.  Duff,  23  Cal.  596.  divest  courts  of  equity  of  their  juris- 

Colorado.  —  Whitehead   cr.   Jessup,  7  diction  in  such  cases."     Whiteheads. 

Colo.  App.  460.  Jessup,  7  Colo.  App.  460. 

Indiana,  —  Keifer  v.   Summers,  137  Limitation    of    Action.  —  An     action 

Ind.  109.  broui;ht  in  a  court  of  equity  to  enforce 

Iowa.  —  Burtist*.  Cook,  16  Iowa  203;  a    set-off    of    one    judgment    against 

Hurst  V.  Sheets,  14  Iowa  322;  Gray  v.  another  is  an  action  upon  a  judgment 

McCallister,  50  Iowa  497.  or  decree  within  the  meaning  of   the 

Kentucky,  —  Prior    v,    Richards,    4  statute    of    limitations,    and    may  be 

Bibb  (Ky.)  356;  Tribble  v.  Taul,  7  T,  brought  at  any  time  within  five  years 

B.  Mon.  (Ky.)458;  Merrill  z\  Souther,  of  the  judgment  or  decree.     Hobbs  v, 

6  Dana  (Ky.)  305;  Allnut  r.  Winn,  3  Duff,  23  Cal.  596. 

J.    J.    Marsh.   (Ky.)  304;    Jeffries    v,  8.  Alabama.  —  Scott    v.     Rivers,     i 

Kvans,  6  B.  Mon.  (Ky.)  119,  43  Am.  Stew.   &   P.   (Ala.)  24,   21   Am.    Dec. 

Dec.  158.  646. 

Michigan,  '— Robinson    v.    Knnkle-  California,  —  Porter    v.   Liscom,   22 

man,  117  Mich.  193.  Cal.  430;  Haskins  v,  Jordan,  123  Cal. 

Minnesota,  —  Lindholm     v,    Itasca  157. 

Lumber  Co.,  64  Minn.  48.  Delaware,  —  Webster  v.  McDaniel,  2 

Montana.  —  Wells    v.    Clarkson,    5  Del.  Ch.  297. 

Mont.  336.  Indiana.  —  Puett  v.  Beard,   86  Ind. 
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motion  is  so  convenient,  speedy,  and  inexpensive,  that  the  courts 

176;    Howk  V,  Meloy,  26  Ind.    176;  Object  of  Pxmetiee.  — "  The  great  ob- 

Heavenridge  v,  Mondy,  49  Ind.  434.  ject  of  all  discounts  or  set-ofifs  is  to 

Kentucky,  —  Davidson  v.  Geoghagan,  adjust  the  indebtedness  between  the 

3  Bibb  (Ky.)  233;  Palmateer  v.  Mere-  parties  and  to  permit  executory  process 

ditb,  4  J.  J.  Marsh.  (Ky.)  74.  to  be  enforced  only  for  the  balance 

Maine,  —  Gould  v,  Parlin,  7  Me.  82.  that  may  be  due.     Set-offs  before  trial 

Massachusetts,  —  Barrett  v,  Barrett,  8  have  the  further  recommendation  that 

Pick.  (Mass.)  342;    Goodenow  v.  But-  they  cut  ofi  litigation  and  settle   the 

trick,  7  Mass.  140;  Ames  «>.  Bates,  119  matters  in  one  controversy;  after  judg- 

Mass.  397;  Greene  v.  Hatch,  12  Mass.  ment  they  save    the   oppressive  and 

195.  ruinous     sacrifice    of     property,    and 

Minnesota,  —  Lindholm     v,     Itasca  especially  in  cases  where  the  insolvency 

Lumber  Co.,  64  Minn.  48;  Temple  t/.  of  one  of  the  parlies  prevents  the  pos- 

Scott,  3  Minn.  419.  sibility  of  recovery  or  compensation 

Mississippi,  —  Turner   v,   McAdory,  from  him."    Simpson   v.  Huston,   14 

58  Miss.  27.  Tex.  481.     To  the  same  effect  is  Mc- 

New   Hampshire,  —  Brown   v.   War-  Adams  v.  Randolph,  42  N.  J.  L.  332. 

ren,  43  N.  H.  430;  Smith  v.  Woodman,  Jorisdiotion  Independent  of  Statnte. — 

28  N.   H.  532;  Hutchins  v.  Riddle,  12  "  Whatever    doubts    may  have  been 

N.  H.  464;  Wright  v,  Cobleigh,  23  N.  once  entertained  on    the    subject,    it 

H.  32;  Hovey  2^.  Morrill,  61  N.  H.  9,  60  seems  to  have  been  settled  for  half  a 

Am.  Rep.  315.  century  at  least,  that  the  courts  of  com- 

New  Jersey,  —  Brown   v,    Hendrick-  mon  law  have  an  equitable  jurisdiction, 

son,  39  N.  J.  L.  239;  Schautz  v,  Kear-  independent  of  the  statute,  in  cases  of 

ney,  47  N.  J.  L.  56.  set-off,   and   thai    opposite    demands. 

New  York,  —  Graves  v,  Woodbury,  4  arising  upon    judgments,  may,  upon 

Hill  (N.  Y.)  559;  Brewerton  v,  Harris,  motion,  be  set  off  against  each  other, 

I  Johns.  (N.  y.)  145;  Dunkin  v.  Van-  whenever   such  set-off  is  equitable." 

denbergh,  i   Paige  (N.  Y.)  622;  Simp-  Conable  v.  Bucklin.  2  Aik.  (Vt.)22i,rfV- 

son  V.  Hart,  i  Johns.  Ch.  (N.  Y.)  91;  ing  Wills  v.  Crabb,  Buller's  N.  P.  336a; 

Kimball  v.  Munger,  2  Hill  (N.  Y.)  364.  Roberts  v.  Biggs,  Barnes  146;  Thrust- 

Pennsylvania. — Matthews  v,  Russell,  out  v,  Crafter,  2  W.  Bl.  826;  Barker  v, 

17  Pa.  Co.  Ct.  590;  Wellock  v.  Cowan,  Braham,  2  W.  Bl.  869;  Mitchell  v.  Old- 

16  S.  &  R.  (Pa.) 318;  Skinner  v.  Chase,  field, 4 T.  R.  123;  O'Connors.  Murphy. 

6  Pa.  Super.  Ct.  279;  Best  v,  Lawson,  i  H.  Bl.  657;  Hall  v,  Ody,  2  B.  «  P. 

1  Miles  (Pa.)  11;  Hazlehurstz/.  Bayard,  28:  Glaister  v.  Hewer,  8  T.  R.  69. 

3  Yeates  (Pa.)  152.  Set-off  of  Ezecntioni a  Gnmolatlve  Bem- 

South  Carolina,  —  Williams  v,  Evans,  edy.  —  This  jurisdiction  was  not  taken 

2  McCord  L.  (S.  Car.)  203;  Duncan  z/.  away  by  the  enactment  of  a  statute  pro- 
Bloomstock,  2  McCord  L.  (S.  Car.)  318,  viding  that  sheriffs,  etc.,  may  set  off 

13  Am.  Dec.  728.  one  execution  against  another.    Greene 
United  States,  —  U.  S.  v,  Griswold,  30  v.  Hatch,  12  Mass.  195. 

Fed.  Rep.  604.  A  Jnstioe  of  the  Peace  in  Indiana  may, 
England,  —  Dennie  v,  Elliott,  2  H.  on  proper  motion,  enter  an  order  that 
Bl.  587.  mutual  judgments  rendered  before  him 
Nature  of  Proceeding.  —  The  proceed-  shall  be  set  off  the  one  against  the 
ing  to  set  off  one  judgment  against  other.  Howk  v.  Meloy,  26  Ind.  176, 
another  is  in  the  nature  of  a  motion  to  wherein  it  was  objected  that  the  pro- 
enter  satisfaction  of  a  judgment;  it  is  ceeding  to  obtain  a  set-off  was  a  pro- 
a  legal  and  not  an  equitable  proceed-  ceeding  in  equity,  and  that  therefore  a 
ing.  Howk  v,  Meloy.  26  Ind.  176.  justice  had  no  jurisdiction.  The  court 
See  also  Mc Adams  v,  Randolph,  42  N.  distinguished  M' Kinney  v.  Bellows,  3 
J.  L.  332.  Blackf.  (Ind.)  31. 

Not  an  Exercise  of  Original Jurisdic'  In  New  Jersey  the  civil   power  of  a 

tion. — Setting  off  judgments  and  de-  justice  of  the  peace  is  wholly  statutory, 

crees  against  each  other  is  a  mode  of  The    right    to  set    off  one  judgment 

satisfaction,   and   not  an    exercise  of  against  another  is   the  exercise  of  a 

original  jurisdiction.     Sneed  z'.  Sneed,  purely  equitable  jurisdiction,  which  has 

14  Lea  (Tenn.)   13,   citing  Hadley  v.  not  been    given   to  a  justice  of    the 
Hickman,  z  Yerg.  (Tenn.)  501.  peace,  and  he  cannot,  therefore,  order 
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have  shown  no  disposition  to  restrict  unnecessarily  the  exercise 
of  this  power.  ^ 

In  BiiBenlt  or  Complioated  Cases,  however,  a  court  of  law  will  not  act, 
but  will  remit  the  parties  to  equity,*  the  jurisdiction  of  a  court 
of  equity  in  relation  to  set-offs  being  more  extensive  than  that 
of  comnion-law  courts.* 

Judgments  of  DifFerent  Courts.  —  In  a  few  instances  it  has  been  held 
that  a  resort  to  equity  is  necessary  where  the  judgments  have 
been   recovered  in  different  courts;*  but  the  better  view  seems 

a  judgment  recovered  in  another  court  sive  enumeration."     Lee  v.  Lee,  31  Ga. 

to  be  set  oflF  against  a  judgment  recov-  26,  76  Am.   Dec.  681,  citing  2  Story's 

ered  before  him.     Flavell  v.   Britton,  Equity.  §  i437«. 

56  N.  J.  L.  218.  In  Xentuoky  it  has  been  held  that  the 
luiisdietion  of  Surrogate. —  In  New  chancellor  cannot  set  off  one  judgment 
York  '*  the  courts  have  uniformly  held  against  another,  unless  ihere  is  a  con- 
thai  where  proceedings  are  instituted  nection  between  the  transactions  on 
by  a  creditor  to  compel  the  payment  of  which  the  judgments  were  rendered,  or 
a  debt,  and  the  debt  is  disputed,  the  unless,  by  nonresidence  or  insolvency, 
surrogate  has  no  power  to  try  and  ad-  the  judgment  prayed  to  be  set  off  can- 
judicate  that  question  or  to  set  off  one  not  be  enforced  by  legal  means.  All- 
judgment  against  another."  Barker  nut  v.  Winn,  3  J.  f.  Marsh.  (Ky.)  304. 
V.  Laney,  90  Hun  (N.  Y.)  108,  citing  4.  Judgmenti  of  Different  Courts. — 
Riggs  V,  Cragg,  89  N.  Y.  491,  and  Webster  v,  McDaniel,  2  Del.  Ch.  297. 
Bevan  v.  Cooper,  72  N.  Y.  327.  See  also  Buckmaster  v,  Grundy,  8  111. 

The  Bapreme  Court  may  set  off  two  of  626. . 

its  own  judgments.     Sneed  s/.  Sneed,  Eemedj    in   Equity    Only.  —  Though 

14  Lea  (Tenn.  13.  both   judgments  are   legal    demands, 

In  Taylor  v.  Williams,  14  Wis.  155,  a  equity  will  relieve,   because  they  are 

motion  in  the  Supreme  Court  by  the  not  judgments  recovered  in  the  same 

defendant  in  error,  to  have  a  judgment  court  so  that  they  could  be  set  off  at 

for  costs  in  that  court  against  him  set  law  under  the  equitable  control  of  the 

off  against  a  larger  judgment  in  his  court  over  its   own    judgments,    and 

favor  against  the  plaintiff  in  the  Cir-  there  is,  therefore,  no  remedv  but  in 

cuit  Court,  was  sustained.  equity.     Webster  v,  McDaniel,  2  Del. 

1.  Temple  r.  Scott,  3  Minn.  419.  Ch.  297. 

%.  Robinson     v,     Kunkleman,     T17  In  Howk  v,  Meloy,  26  Ind.  176,  it  is 

Mich.  193.     See  also  infra^  3.  a.  Form  pointed  out  that  the  statement  in  Hill 

of  Application,  v,   Brinkley,    10   Ind.   102,   that  judg- 

irnliqnidated  Demands.  —  A  court  of  ments  of  different  courts  may  be  set  off 

law   cannot  order  a  set-off  of  an  un-  on  motion,  was  but  a  dictum,  as  the 

liquidated  amount  against  a  judgment,  judgments  in   that  case  were  rendered 

even  in  case  of  insolvency,  but  must  in  the  same  court, 

remit  the  parties  to  equity.     Turner  v.  In    Palmateer  v,  Meredith,   4  J.    J. 

McAdory,  58  Miss.  27.  Marsh.    (Ky.)   74,    it    was    held    that 

A  demand  not  in  judgment  may  be  mutual    judgments    recovered  in   the 

set  off  in  equity  against  the  judgment,  same  court  might  be  set  off  without  a 

where  there   is  a  distinct  ground   of  bill  in  chancery,  but  nothing  was  said 

equitable  jurisdiction,  such  as  insolv-  as  to  what  would  be  the  rule  incase  of 

ency.     Keightley  v.  Walls,  27  Ind.  384.  judgments  of  different  courts. 

8.  Hobbs    V.     Duff,     23    Cal.    596;  In  Massachusetts  it  has  been  intimated 

Keightley  v.  Walls,  27  Ind.  384:  Dun-  that  a  motion  to  set  off  judgments  is 

kin  V,  Vandenbergh,  i  Paige  (N.  Y.)  not    available   where    the    judgments 

622.  were     rendered     in    different    courts. 

"Courts  of  Eqnity  Will  Extend    the  Greene  z^.  Hatch,  12  Mass.  195. 

Doetrine  of  set-off,  and  claims  in  the  Kentucky  Statnte.  —  Under  Ky.   Civ. 

nature  of  set-off,  beyond  the  law,  in  all  Code,  §  377,  where  the  judgments  are 

cases  where  peculiar  equities  intervene  in  different  courts,  the  set-off  must  be 

between   the    parties.      These   are  so  sought  in  an  equitable  action.     Bush 

various  as  to  admit  of  no  comprehen-  v,  Monroe,  (Ky.  1898)  47  S.  W,  Rep.  215, 
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to  be  that  it  is  not  necessary  to  resort  to  equity  to  set  off  judg- 
ments even  of  different  courts.* 

Jnrisdietioii  Independently  of  Statute.  —  The  power  of  a  court  of  either 
law  or  equity  to  set  off  judgments  exists  independently  of  statute, 
and  rests  upon  the  inherent  equitable  authority,  immemorially 
exercised,  which  every  court  possesses  over  its  own  officers  and 
suitors.* 

Tennessee    Statute.  —  Code    Tenn.,  Cas.  102;    Harris  v.  Palmer,  5  Barb. 

§  2925,  provides  that  "  judgments  in  (N.    Y.)    105;  Graves  v,  Woodbury,  4 

the  same  court  may  be  set  off  against  Hill  (N.  Y.)  559:    Simpson    v.    Hart, 

each    other    on    motion.*'      Sneed    v,  i    Johns.    Ch.    (N.  Y.)   91;    Balcer   v, 

Sneed,  14  Lea  (Tenn.)  13.  Hoag,   (Supm.    Ct.   Spec.  T.)  6  How. 

li  Brooks    V,    Harris,   41   Ind.   390;  Pr.  (N.  Y.)  201;    Dunkin  r.  Vanden- 

Hill  r.  Brinkley,  10  Ind.  102;  Heaven-  bergh,  i  Paige  (N.  Y.)  622;  People  v. 

ridge  V.  Mondy,  49  Ind.  434;  Howe  v.  New  York  C.  PI.,  13  Wend.  (N.  Y,)649. 

Klein,  89  Me.  376;  Kimball  if.  Munger,  North    Dakota,  —  Cleveland   v.    Mc- 

2  Hill  (N.  Y.)364;  Conable  v,  Bucklin,  Canna,  7  N.  Dak.  455. 

2  Aik.  (Vt.)  22Tj  Rix  e/.  Nevins,  26  Vt.  Ohio.  —  Barbour  c/.    National   Ezch. 

384;  Taylor  v.  Williams,  14  Wis.  155.  Bank,  50  Ohio  St.  98. 

2.  Alabama,  —  Scott     v.    Rivers,     i  Pennsylvania,  —  Horton     v.    Miller, 

Stew.  &  P.  (Ala.)  24,  21  Am.  Dec.  646.  44  Pa.  St.  257;  Matthews  9.  Russell,  17 

California.  —  Haskins  v.  Jordan,  123  Pa.  Co.  Ct.   590;  Skinner  v.  Chase,  6 

Cal.  157;  Hobbs  v.  Duff,  23  Cal.  596;  Pa.  Super.  Ct.  279;  Wellock  v.  Cowan, 

Porter  v,  Liscom,  22  Cal.  430.  16  S.  &  R.  (Pa.)  318;  Filbert  v.  Hawk, 

Colorado.  —  Whitehead  v.  Jessup,  7  8  Watts  (Pa.)  443;  Burns  ».  Thorn- 
Colo.  App.  460.  burgh,  3  Watts  (Pa.)  78;  Ramsey's  Ap- 

Delaware,  —  Webster  v,  McDaniel,  2  peal,  2  Watts  (Pa.)  228. 

Del.  Ch.  297.  South  Carolina.  —  Ex  p.  Wells.  43  S. 

Indiana,  —  Keifer  v.   Summers,  137  Car.  477;  Tolbert  t^.  Harrison,  i  Bailey 

Ind.  109;  Puett  V.  Beard,  86  Ind.  176;  L.  (S.  Car.;  599;  Williams  v,  Evans,  2 

Howk  V.  Meloy,  26  Ind.  176.  McCord  L.  (S.  Car.)  203;    Meador  v. 

Kentucky.  —  Jeffries  v,  Evans,   6  B.  Rhyne,  11  Rich.  L.  (3.  Car.)  631;  Low 

Mon.   (Ky.)   119,   43    Am.    Dec.    158;  v.  Duncan,  3  Strobh.  L.  (S.  Car  )  195. 

Davidson  v.  Geoghagan,  3  Bibb  (Ky.)  Tennessee.  —  Rutherford  v.  Crabb,  5 

233.  Yerg.  (Tenn.)  112. 

Maine,  —  Donnell  v.  Portland,  etc.,  Texas.  —  Simpson     v.     Huston,     14 

R.  Co.,  76  Me.  36;  Peirce  v.   Bent,  69  Tex.  476. 

Me,  381.  Vermont,  —  Rix    v.   Nevins,   26  Vt. 

Massachusetts.  —  Chipman  v.  Fowle,  384;   Conable  v,  Bucklin,  2  Aik.  (Vt.) 

130  Mass.   352;    Ames   v.   Bates,    119  22j. 

Mass.  397;  Greene  v.  Hatch,  12  Mass.  England.  — Mitchell  v.  Oldfield,  4  T. 

195;  Makepeace  e^.  Coates,  8  Mass.  451.  R.  123. 

Michigan, — Robinson  v.^Kunkleman,  Contra.  —  In  Pignolet  v,  Geer,  i  Robt. 

117  Mich.  193.  (N.  Y.)  630,  the  court  said:    **A  right 

Minnesota, — Temple  v,  Scott,  3  of  set-off  at  law  is  regulated  and  con- 
Minn.  419;  Lundberg  r.  Davidson,  68  trolled  by  the  statute,  and  hence  a 
Minn.  328.  court  of  law,  or  even  a  court  of  equity, 

New  Hampshire,  —  Chase  v.  Wood-  upon  a  summary  application,  can  allow 

ward,  61  N.   H.  79;  Hovey  v.  Morrill,  the  set-off  only  in  those  cases  author- 

61  N.  H.  9,  60  Am.  Rep.  315;  Smith  v,  ized  by  the  statute.     But  in  an  action 

Woodman.  28   N.    H.   532;   Wright  r.  brought  for  a  set-off,  the  right  of  set-off 

Cobleigh^  23  N.  H.  32.  does  not  always  depend  upon  the  stat- 

New  Jersey,  —  Phillips  v,  MacKay,  ute,   nor  upon  the  question  whether 

54  N.  J.  L.  319;  Schautz  v,  Kearney,  47  both  demands  are  liquidated  by  judg- 

N.  J.  L.  56;  Brown  v,  Hendrickson,  39  ment." 

N.  J.  L.  239.  The  Bight  to  an  Oflbet  in  Chaneery  ex- 

New  York,  —  Zogbaum  v,  Parker,  55  ists  independent  of  the  statute,  and  is 

N.  Y,   120;  Hopper  v,   Ersler,   (N.    Y.  controlled   only  by  the  general  prin- 

Super.  Ct.  Spec.  T.)  i  N.    Y.  Annot.  ciples  of  equity."    Jeffries  v.  Evans,  6 
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Betting  Off  Sxeeutioiii.  —  Statutes  exist  in  many  states  by  virtue 
of  which  mutual  executions  in  the  hands  of  the  sheriff  may  be 
set  off.* 

Btoyiag  Proeaedingt  until  Eeoovery  of  Judgment.  —  When  the  party  claim- 
ing the  benefit  of  a  set-off  cannot  avail  himself  of  the  right  in  the 
trial  of  the  action,  if  justice  requires  it  the  cause  may  be  con- 
tinued or  execution  stayed  until  the  claimant  obtains  judgment, 
which  may  then  be  set  off  against  the  other.* 

2.  DiBCretion  of  Court  —  IMirtinotion  Between  Motions  and  Actlone.  — 
There  is  a  recognized  distinction,  in  some  cases,  as  to  the  right 
of  parties  to  a  set-off,  depending  upon  whether  the  application  is 
by  motion  or  action.  When  the  question  arises  on  pleadings  in 
a  suit,  the  rules  of  law  must  govern,  and  a  party  is  entitled  to 
the  interference  of  the  court  in  his  behalf  as  a  matter  of  strict 
right ;  but  when  the  application  is  by  motion  at  law,  the  set-off 
k  allowed  ex  gratia  and  cannot  be  claimed  as  of  right.* 

B.  Mon.  (Ky.)  119,  43  Am.  Dec.  158.  what  he  had  a  right  to  call  upon  a  court 

To  the  same  e£fect  is  Hobbs  v.  Duff,  23  of  equity  to  do  in  the  absence  of  any 

Cal.  596.  such    statute.     Hurst    v.    Sheets,    14 

1«  KxelnriTeneii  of  Remedy .  —  In  Wells  Iowa  yii^  citing  Greene  v.  Darling,  5 
V.  Elsam,  40  Mich.  218,  the  court  Mason  (U.  S.)  201.  See  also  Bell  v. 
recited  the  Michigan  statute  authoriz-  Perry,  43  Iowa  368. 
tag  a  set-off  of  executions  in  the  hands  jfandainue.  —  The  refusal  of  a  circuit 
of  an  officer,  and  said:  "  It  is  difficult  judge  to  compel  a  sheriff  to  make  a  set- 
to  see  what  occasion  there  is,  with  such  off  of  executions  under  How.  Stat., 
a  statute,  to  resort  to  any  other  remedy.  ^  7709,  is  not  reviewable  on  mandamus. 
Without  deciding  how  far  it  has  abro-  Lyon  v.  Smith,  66  Mich.  676,  citing 
gated  other  remedies,  we  are  clearly  of  Wells  v.  St.  Joseph  Circuit  Judge,  39 
opinion  that  no  other  remedy  can  place  Mich.  21. 

the  moving  party  in  any  better  position  2.  New  Haven  Copper  Co.  v.  Brown, 

than  where  that  law  places  him.'*  46  Me.  418;  Ocean  Ins.  Co.  v.  Rider, 

When  the  adverse  judgments  are  22  Pick.  (Mass.) 210;  Winslow  z^.  Hath- 
both  rendered  in  the  same  court,  it  is  away,  i  Pick.  (Mass.)  211;  Hovey  v, 
the  better  practice  to  have  the  judg-  Morrill,  61  N.  H  9,  60  Am.  Rep.  315; 
ment  set  off  on  motion  to  the  court,  and  Hutchins  v.  Riddle,  12  N.  H.  464;  Mc- 
not  resort  to  statutory  authority  to  the  Questen  v.  Bowman,  17  N.  H.  24; 
sheriff  to  set  off  judgments,  as  the  Smith  v.  Woodman,  28  N.  H.  530;  Bos- 
sheriff  may  not  at  all  times  be  compe-  ton,  etc.,  R.  Co.  «/.  Oliver,  32  N.  H. 
tent  to  decide  ihe  questions  which  may  179;  Alliance  Bank  v,  Holford,  16  C. 
arise  on  an  attempt  to  set  off.  Greene  B.  N.  S.  460,  iii  E.  C.  L.  460.  See 
V.  Hatch,  12  Mass.  195.  also  Adams  v.  Manning,  17  Mass.  180. 

In  Wells  7.  St.  Joseph  Circuit  Judge,  In  Winslow  v,  Hathaway,   i  Pick. 

39  Mich.   21,   the  court  said:    "  It  is  (Mass.)    211,    the    court   ordered  one 

very  well  worth  considering  whether  action  to  be  brought  forward  and  the 

the  statute  regulating  set-off  of  execu-  other  to  be  continued  in  order  that  the 

tions  may  not  have  in  some  respects  judgments  in  the  two  actions  might  be 

interfered  with   the  power  to  set  off  set  off. 

judgments  on  motion.     But  it  is  not  8.  Lindholm  v.  Itasca  Lumber  Co., 

necessary  to  determine  ihis,  because  64  Minn.  48;   Brisbin  v,   Newhall,   5 

the  case  before  us  does  not  require  it."  Minn.  273;    Purchase  v.  Bellows,  (N. 

Statute  in  Aid  of  Common  Law.  — -  The  Y.  Super.  Ct.  Gen.  T.)  16  Abb.  Pr.  (N. 

Iowa  statute.  Revision  of  i860,  §  3328,  Y.)   103;   Alexander    v.    Durkee,    112 

is  in  aid  of  the  common  law  enabling  N.  Y.  655;  Simson  v.  Hart,  14  Johns, 

the  party  through  the  sheriff,  when  he  (N.  Y.)  63;  Baker  v,  Hoag,  (Supm.  Ct. 

had  executions  on  both  judgments,  to  Spec.  T.)  6  How.  Pr.  (N.  Y.)  201;  Diehl 

do  directly  and  in  a  summary  way  v.  Friester,  37  Ohio  St.  473;  Burns  v, 
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Diioretion  to  Orant  or  lUftuo  Motion.  —  The  cases  are  very  numerous 
which  hold  that  an  application  by  motion  to  set  off  one  judgment 
against  another  is  addressed  to  the  equitable  discretion  of  the 
court,*  to  be  exercised  only  when,  in  view  of  all  the  circum- 

Thornburgh,  3  Watts  (Pa.)  78;    Mat-  other,  the  set-off  in  a  proper  case  is  a 

thews  V,  Russell,  17  Pa.  Co.  Ct.  590;  matter  of  right  and  not  of  discretion. 

Ramsey's  Appeal,  2  Watts  (Pa.)  228.  Hobbs  v.  Duff,  23  Cal.  596. 

dther  Statamenti  of  Bnle.  —  In  Tolbert  Motion  to  Set  Off  Costs  of  Appeal. — 
V,  Harrison,  i  Bailey  L.  (S.  Car.)  600,  Where  the  interference  of  the  court  to 
the  court  said:  "  The  question  is  set  off,  against  a  judgment,  the  costs 
whether  this  court  is  bound  by  legal  of  an  appeal  from  an  order  on  a  sum- 
rules  to  set  off  judgments  in  all  cases  mary  application  after  judgment,  is  in- 
where  they  are  in  the  same  right.  It  voked  by  motion  and  not  by  an  action, 
is  clear  that  it  is  not.  The  authority  the  matter  is  within  the  discretion  of 
of  the  court  on  this  subject  is  not  de-  the  court.  Purchase  v.  Bellows,  (N. 
rived  from  the  statutes  of  set-off,  but  Y.  Super.  Ct.  Gen.  T.)  16  Abb.  Pr.  (N. 
depends  upon  the  general  jurisdiction  Y.)  105. 

of  the  court  over  the  suitors  in  it.     It  1.  Alabama,  —  Scott     v.    Rivers,     x 

is  an  equitable  part  of  their  jurisdic-  Stew.  &  P.  (Ala.)  24,  21  Am.  Dec.  646. 

tion,  and  has  been  frequently  exercised.  Kentucky. — Davidson  v,  Geoghagan, 

♦    *    *    In  Williams  v.  Evans,  2  Mc-  3  Bibb  (Ky.)  233. 

Cord  L.  (S.  Car.)  203,  Judge  Nott,  after  Maine,  —  Donnell  v,   Portland,  etc., 

quoting  [a  remark  of  Lord  Kenyon],  R.  Co.,  76  Me.  36;  Bartlett  v.  Pearson, 

said:    '  If  it  constitute  a  part  of  the  29  Me.  9;  Hooper  v,  Brundage,  22  Me. 

equitable  jurisdiction  of  the  court,  it  460. 

ought  to   be  so    exercised    as    to  do  Massachusetts, — Makepeace  v,  Coates, 

equity,  and  not  to  sanction  fraud.'     All  8  Mass.  451;   Chipman  v,  Fowle,  130 

applications  of  this  kind,  founded  as  Mass.  352. 

they  are  'on  no  positive  statute  or  any  Minnesota,  —  Lindholm    v,    Itasca 

fixed  rule  which  compels  the  court  to  Lumber  Co.,  64  Minn.  48;  Lundberg  v, 

grant  them,  are  addressed  10  the  dis-  Davidson,  68  Minn.  328. 

cretion  of  the  court;  and  in  the  exer-  New  Hampshire,  —  Hovey  ».  Morrill, 

cise  of  (hat  discretion,  even  where  the  61  N.  H.  9,  60  Am.  Rep.  315. 

set-off  might  be  legally  made,  yet  if  the  New  Jersey.  —  Brown   v,    Hendrick- 

court  sees  that  injustice  will  be  done  son,  39  N.J.  L.  239;  McAdams  v.  Ran- 

by  granting  the  order  of  set  off  it  is  dolph,  42  N.  J.  L,  332;  Flavell  v,  Brit- 

uniformly  refused."    These  views  may  ton,  56  N.  J.  L.  219;  Laubsch  v.  West 

be  reinforced  by  the  cases  of  Ely  v.  New  York  Silk  Mill  Co.,  57  N.  J.  L. 

Cooke,  28  N.  Y.  365;  Perry  v.  Chester,  235. 

53  N.   Y.  240:  Zogbaum  v,  Parker,  55  New  York,  —  Bakerv.  Hoag,  (Supm. 

N.  Y.   120;    Diehl  v,  Friester,  37  Ohio  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  201; 

St.  477;  Ames  v.  Bates,  119  Mass.  399;  Smith   v,   Lowden,   i    Sandf.   (N.   Y.) 

Herman  v.  Miller,  17  Kan.  330;  Ex p,  696;  Gihon  v,  Fryatt.  2  Sandf.  (N.  Y.) 

Wells,  43  S.  Car.  477.    See  also  Nicoll  638;  Ross  v.  Hicks,  n  Barb.  (N.  Y.)48i; 

V.  Nicoll,  16  Wend.  (N.  Y.)446;  Mar-  Simson    ».    Hart,    14   Johns.    (N.   Y.) 

tin  V,  Kanouse,  (Supm.  Ct.  Spec.  T.)  9  63;  Alexander  v,  Durkee,  112  N.  Y.  655; 

Abb.  Pr.  (N.   Y.)  370,  note;  Smith  v,  De  Camp  v,  Thomson,  159  N.  Y.  444; 

Lowden,  i  Sandf.  (N.  Y.)  696;  Wells  v,  Zogbaum  v.  Parker,  55  N.  Y.  120;  Pur- 

St.  Joseph  Circuit  Judge,  30  Mich.  21;  chase    v.  Bellows,  (N.  Y.  Super.  Ct. 

Gihon  V,  Fryatt.  2  Sandf.  (N.  Y.)  638;  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  105;  Win- 

Exp,  Wells,  43  S.  Car.  477.  terson  v,  Hitchings,  (C.  PI.  Spec.  T.)  i 

Diatlnotion  Between  Law  and  Eqnity.  —  N.  Y.  Annot.  Cas.  193. 

"A  court  of  law  allows  sets-off  of  judg-  Ohio.  —  Barbour  v.   National  Exch. 

ments  ex  gratia^  but  a  party  applying  Bank,  50  Ohio  St.  98;  Diehl «/.  Friester, 

to  a  court  of  equity  is  entitled  to  it  as  37  Ohio  St.  473. 

a  matter  of  right."     Scott  v.  Rivers,  i  Pennsylvania,  —  McLean  v,  Bindley, 

Stew.  &  P.  (Ala.)  24,  citing  Simson  v,  114  Pa.  St.  559;  Burns  v.  Thornburgh, 

Hart,  14  Johns.  (N.  Y.)  63.  3  Watts  (Pa.)  78;  Skinner  v.  Chase,  6 

In  equity  on  a  complaint  filed  to  set  Pa.  Super.  Ct.  279;  Wellock  v.  Gowan, 

off  one  judgment  or  decree  against  an-  16  S.  &  R.  (Pa.)  318. 
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stances,  equity  and  good  conscience  require  the  set-off  to  be 
made.* 

8at-oir  Pending  Appeal  from  Judgment.  —  When   it  is  sought  to  set  off 
judgments  pending  an  appeal  from  one  of  them,  it  is  discretion- 

South  Carolina,  —  Ex  p.  Wells,  43  S.  Vermont.  —  Conable    v,   Bucklin,   2 

Car.  477:  Tolbertc^.  Harrison,  z  Bailey  Aik.  (Vt.)  221. 

L.  (S.   Car.)  509;  Low  v,   Duncan,  3  Proteetlng  Attorney's  Lien.  —  InLund- 

Strobh.  L.  (S.  Car.)  195.  berg  v.  Davidson,  68  Minn.  328,  il  was 

,    Vermont.  —  Rix   v.    Nevins,   26    Vt.  said:     "We  do  not  ihink  that  the  pro- 

384;  Conable  v.  Bucklin,  2  Aik.  (Vt.)  vision  in  Gen.  Stat.  1894,  §  6194,  that 

221.  an  attorney's  lien  on  a  judgment  shall 

IVisconsin,  — Taylor  v.  Williams,  14  be  '  subordinate  to  the  rights  existing 

Wis.  155.  between  the   parties  10  the  action  or 

The  Coort  Is  Not  Bonnd  by  Legal  Bnles  proceeding,'  at  all  changes  this  rule,  of 

to  set  off  judgments  in  all  cases  where  gives  a   party  a  right  to  a  set-off  de- 

they  are  in  the  same  right,  but  the  ap-  mandable  as  a  matter  of  right.     The 

plication  is  addressed  to  its  sound  dis-  effect  of    this   provision   is   merely  to 

cretion.     Tolbert  v.  Harrison,  i  Bailey  make  the  attorney's  lien  subordinate  to 

L.  (S.  Car.)  599.  the  rights  of  the  parties  to  the  judg- 

Poreign     Judgment.  —  **  The      court  meni  as  theretofore  existing." 

might  refuse  to  make  the  set-off  when  In  Lindholm  v.  Itasca  Lumber  Co., 

the  defendant's  judgment  is  in  a  fed-  64  Minn.  48,  a  set-off  was  denied  upon 

eral  court  or  in  the  court  of  another  the  ground  that  il  would  be  inequitable 

state,  for  the  right  is  an  equitable  and  to  deprive  the  plaintiff's  attoineys  of 

not  a  legal  right;  and  would  refuse  to  their  lien  for  fees  and  disbursements 

allow  the  set-off  if  we  saw  any  ground  upon  the  judgment,  the  plaintiff  being 

for  a  belief  that  the  judgment  creditor  insolvent. 

in  this  court  would  be  prejudiced  in  the  Form    of    AppHcaiion.  —  Sometimes 

use  that  might  afterwards  be  made  of  the  form  of  application  for  the  set-off 

the  judgment  against  him."    Schautz  controls  the  cjuestion  whether  an  at- 

V,  Kearney,  47  N.  J.  L.  56.  torney's  lien  is  entitled  to  protection; 

1.  Indiana.  —  Quick  v.  Durham,  115  and  where  the  application  is  by  motion, 

Ind.  302:  Puett  V.  Beard,  86  Ind.  172;  which  is  always  addressed  to  the  favor 

Beard  v,  Puett.  105  Ind.  68;  Keifer  z^.  of  the  court,  the  claim  of  the  attorneys 

Summers,  137  Ind.  109.  for  fees  will  be  respected  wherever  it 

Afassachuseits,  —  Ames  v.  Bates,  119  appears  to  be  right,  in  view  of  all  the 

Mass.  397.  facts,  that  this  should  be  done;  where- 

Afinnesota.  —  Lundberg  v,  Davidson,  as  if  the  application  is  made  by  action 

68  Minn.  328.  the   court  has   no  discretion,  and  the 

North  Dakota. — Cleveland    v.   Mc-  rules  of  law  must  govern.     Hooper  v. 

Canna,  7  N.  Dak.  455.  Brundage,  22  Me.  460;  Diehl  v,  Fries- 

New Hampshire.  —  Brown  v.  Warren,  ter,  37  Ohio  St.  473;  Exp.  Wells,  43  S. 

43  N.  H.  430;  Hovey  v.  Morrill,  61  N.  Car.  477. 

H.  9,  60  Am.  Rep.  315.  Lien  upon  Taxable  Costs.  —  In  Howe 

New  Jersey.  —  Flavell  v.  Britton,  56  v.  Klein   89  Me.  376,  the  court  ordered 

N.  J.  L.  219;  Brdwn  v.  Hendrickson,  two  judgments  to  be  set  off,  but  not  so 

39  N.  J.  L.  239.  as  to  affect  the  attorney's  lien  upon  the 

New  York.  —  De  Camp  v.  Thomson,  taxable  costs  in  either  case.    See  also 

159  N.   V.    444:    Gihon   v.   Fryatt,    2  Schautz  v.  Kearney,  47  N.  J.  L.  56; 

Sandf.  (N.  Y.)638;  Smith  v.  Lowden,  i  Brown   v.    Hendrickson,   39  N.   J.  L. 

Sandf.   (N.   Y.)  696;    Baker  v.  Hoag,  239;  Purchase  v.  Bellows,  (N.  Y.  Super. 

(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Ct.  Gen.  T.)  16  Abb.  Pr,  (N.  Y.)  105, 

Y.)20i.  in   which  case  the   court  distinguished 

OAio.  —  Diehl  If.  Fricster,  37  Ohio  St.  Crocker  v.  Claughly,  2  Duer  (N.  Y.) 

473.  684,   and   cited  Smith    v.    Lowden,    x 

Pennsylvania.  —  Matthews    v.    Rus-  Sandf.  (N.  Y.)  696,  and  Gihon  v.  Fryatt, 

sell,  17  Pa.  Co.  Ct.  590;  Ramsey's  Ap-  2  Sandf.  (N.  Y.)  638. 

peal,  2  Watts  (Pa.)  228,  In  Gihon  v.  Fryatt,  2  Sandf.  (N.  Y.) 

South  Carolina.  —  Low  v.  Duncan,  3  638,  the  court  said:    "  When  the  ques- 

Strobh.  L.  (S.  Car.)  195.  tion  arises  on  pleadings  in  a  suit,  the 
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ProUotion  of  Bona  Fide  Afiignee.  —  An  order  of  set-off  will  not  be 
granted  where  it  would  prejudice  the  rights  of  a  bona  fide 
assignee  of  the  judgment.* 

S.  Application  for  Set-off — a.  FORM  OF  Application  —  snmmary 
Motion.  —  The  usual  and  appropriate  form  of  remedy  to  obtain  the 
set-off  of  one  judgment  against  another  is  by  motion.' 

parties,  and  their  rights  fixed    under  Minn.  419;  Irvine  v.  Myers,  6  Minn, 

them.  562;  Wyvell  v,  Barwise,  43  Minn.  171 ; 

Set-oif  on  Motion  as   of   Bight.  —  In  Hunt  v,  Conrad,  47  Minn.  557;  Lind- 

California^  a  litigant  is  entitled  to  such  holm  v.  Itasca  Lumber  Co.,  64  Minn, 

relief,  legal  or  equitable,  as  his  show-  48;  Lundberg  v.  Davidson,  68   Minn, 

ing  justifies,  and,  without  regard  to  any  328. 

distinction    between    the    powers    of  Mississippi,  —  Turner    v,    McAdory, 

courts  of  law  and  courts  of  equity  as  to  58  Miss.  27. 

the  set-off  of  judgments,  in  every  case  New  Hampshire,  — Chase   v.  Wood- 

the  suitor  has  the  right  to  ask  for  the  ward,  61  N.  H.  79;  Hurd  v.  Fogg,  22 

set-off,  and  in  every  props r  case,  as  of  N.  H.  98. 

right,  the  motion  should  be  granted.  New  Jersey,  —  Brown   v.   Hendriclc- 

Haslcins  r.  Jordan,  123  Cal.  157.  son,  39  N.  J.   L.   239;   Coxe  r.   State 

1.  Scott  V.  Rivers,  i  Stew.  &  P.  (Ala.)  Bank,  8  N.  J.  L.  172,  14  Am.  Dec.  417; 
24,  21  Am.  Dec.  646;  Ames  v.  Bates,  Brookfield  ;.*.  Hughson,  44  N.  J.  L. 
119  Mass.  397.  285;  Phillips  v.  MacKay,  54  N.  J.  L. 

Froteoting     Strangers.  —  The    court  319;  Temey  v.  Wilson,  45  N.  J.  L.  283; 

will  always  regard  the  equitable  rights  Schautz  v,  Kearney,  47  N.  J.  L.  56. 

of    persons    not    parlies    to   the  suit.  New  Mexico.  —  Sholle    v.  Pino,  (N. 

Makepeace    v,   Coates,    8   Mass.  451;  Mex.  1898)  54  Pac.  Rep.  335. 

Winterson  v,  Hitcbings,  (C.  PI.  Spec,  New  York.  —  Graves  v.  Woodbury,  4 

T.)  I   N.  Y.  Annot.  Cas.  193;  Meador  Hill  (N.  Y.)  559;  Noxon  r.  Gregory. 

V.  Rhyne,  11  Rich.  L.  (S.  Car.)  631.  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 

2.  Alabama.  —  Scott  v.  Rivers,  x  339;  Smith  v.  Lowden,  i  Sandf.  (N.  Y.) 
Stew.  &  P.  (Ala.)  24,  21  Am.  Dec.  646.  696;   Gihon    v,   Fryatt,   2   Sandf.   (N. 

California,  —  Haskins  v,  Jordan,  123  Y.)  638;    Cooper  v,  Blgalow,  i  Cow. 

Cal.   157;  Jones  v.   Chalfant,    55  Cal.  (N.  Y.)  206;  Cooke  v.  Smith,  7  Hill  (N. 

505;  Porter  r.  Liscom,  22  Cal.  430.  Y.)   186;    Harris  v.   Palmer,   5   Barb. 

Delaware,  —  Morris  v.  Hollis,  2  Harr.  (N.  Y.)  106;  Spencer  v.  Barber,  5  Hill 

(Del.)  4.  (N.   Y.)    568;   Kimball  v,   Munger,   2 

Georgia,  —  Colquitt  v.  Bonner,  2  Ga.  Hill  (N.  Y.)  364;  Purchase  r.  Bellows, 

155;  Skrine  v,  Simmons,  36  Ga.  402,  91  (S.  Y.  Super.  Ct.  Gen.  T.)  16  Abb.  Pr. 

Am.  Dec.  771.  (N.  Y.)  105;  Roberts  r.  Carter,  38  N.  Y. 

Indiana,  —  Puett  v.  Beard,  86  Ind.  107;  Alexander  v,  Durkee,   112  N.  Y. 

172;    Brooks  V,  Harris,  41   Ind.   390;  655;  De   Figaniere  v.  Young,  2  Robt. 

Howk  V,  Meloy,  26  Ind.  176;  Hill  v.  (N.  Y.)  670;  Story  v.  Patten,  3  Wend. 

Brinkley,  10  Ind.  102;  Heavenridge  v.  (N.  Y.)  331;  Satterlee  v.  Ten  Eyck,  7 

Mondy,  49  Ind.  434;  Carter  v.Compton,  Cow.  (N.  Y.)  480;  Simpson  v.  Hart,  i 

79   Ind.   37:    Quick    v,    Durham,    115  Johns.  Ch.  (N.  Y.)  qi;  Utica  Ins.  Co. 

Ind.  302.  V.  Power,  3  Paige  (N.  Y.)  365;  Smith  r*. 

Kentucky,  —  Merrill    v.    Souther,    6  Briggs,  9  Barb.  (N.  Y.)  252;  Ross  v, 

Dana   (Ky.)    305;    Davidson    v,    Geo-  Hicks,    11   Barb.   (N.  Y.)  481;   Mason 

ghagan,   3   Bibb   (Ky.)  233;    Bush   v,  v.  Knowlson,  i  Hill  (N.  Y.)  218;  People 

Monroe,  (Ky.  1898)  47  S.  W.  Rep.  215.  v.  New  York  C.  PI..  13  Wend.  (N.  Y.) 

Maine,  —  Peirce  v.  Bent,  69  Me.  381;  649,   28  Am.  Dec.  495;  Winterson  v. 

New  Haven  Copper  Co.  v.  Brown,  46  Hiichings,  (C.  PI.  Spec.  T.)  z  N.  Y. 

Me.  418:  Moody  v,  Towle,  5  Me.  415.  Annot.  Cas.  193. 

Massachusetts, — Makepeace  v,  Coates,  North  Carolina,  —  Curlee  r.  Thomas, 

8  Mass.  451;  Greene  v.  Hatch,  12  Mass.  74  N.  Car.  51. 

195;  Ocean  Ins.  Co.  r.  Rider,  22  Pick.  Ohio,  —  Holmes  v.  Robinson,  4  Ohio 

(Mass.)  210.  90;  Diehl  v.  Friester,  37  Ohio  St.  473. 

Michigan,  —  Wells     v,    St.    Joseph  Pennsylvania,  —  Horton  v.  Miller,  44 

Circuit  Judge,  39  Mich.  21.  Pa.  St.  257;  Matthews  r.  Russell,  17 

Minnesota,  —  Temple    v,    Scott,    3  Pa.  Co.  Ct.  590;  McLean  v,  Bindley* 
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ronoAl  Platdiagi.  —  The  proceeding  is  a  summary  one,  in  which 
it  IS  unnecessary,  though  perhaps  not  objectionable,  to  resort  to 
formal  pleadings  of  any  kind.^ 

114  Pa.   Sl   559;    Best  v.   Lawson,  i  obtain  a  set-off  of  mutual  judgments; 

Miles  (Pa.)  11;  Skinner  v.  Chase,  6  Pa.  it  may  be  done  on  motion.    Irvine  v. 

Super.  Ct.  279;  Burns  v.  Thornburgh,  Myers«  6  Minn.  562. 

3  Watis  (Pa.)  78.  All  Defensss  Hay  Be  Introdnoed  on  the 

South  Carolina. — Williams  cr.  Evans,  hearing  of  the  motion  without  formal 

2  McCord  L.  (S.  Car.)  203;  Duncan  v.  pleading.     Biooics  v,  Harris,  41  Ind. 

Bloomsiock,  2  McCord  L.  (S.  Car.)  318,  390. 

13  Am.  Dec.  728.  Denmrrtr.  —  Judgments  may  be  set 

Tennessee,  —  Hadley  v,  Hickman,  i  off  against  each  other  by  motion,  but 

Yerg.  (Tenn.)  501 ;  Rutherford  v,  Crabb,  where  formal  pleadings  are  resorted  to 

5  Yerg.  (Tenn.)  112;  Duff  v.  Wells,  7  without  objection  they  may  properly 

Heisk.  (Tenn.)  17.  be  tested  by  demurrer,  as  in  ordinary 

Vermont,  —  Conable    v.    Bucklin,   2  cases.     Puett  v.  Beard,  86  Ind.  172. 

Aik.  (Vt.)  221;  Riz  V,  Kevins,  26  Vt.  AdvantagM    «f    Vomal   Pleadings.— 

384.  "  The  meiliod  of  procedure  is  generally 

Wisconsin,  — Taylor  v,  Williams,  14  by  motion,  although  some  of  the  cases 

Wis.  155.  declare   that  it  should  be   by  bill  or 

United  States.  —  U.  S.  v.  Griswold,  30  complaint,  and  others  that  it  maybe 

Fed.  Rep.  604;  Sowles  v.  Witters,  40  either  by  motion  or  by  complaint.     In 

Fed.  Rep.  413.  Lammers  v,  Gcodeman,  69  Ind.  76,  a 

England,  —  Philipson  v,  Caldwell,  6  proceeding   by   complaint   was   recog> 

Taunt.  176,  I  E.  C.  L.  348;  Newton  v,  nized  as  a  proper  one,  and  in  McAllis- 

Newton,  8  Bing.  202,  21  E.  C.  L.  271;  ter  v,  Willey,  60  Ind.  195,  it  was  held 

Hall  V,  Ody,   2   B.  &  P.  28;   Doe  v.  that  where  parties  in  the   trial  court 

Darnton,  3  East  149;  Alliance  Bank  v,  resort  to  pleadings  without  objection, 

Holford,  16  C.  B.  N.  S.  460,  iii  E.  C.  none  can  be  made  in  this  court.     We 

L.  460;    Mitchell  v,  Oldfield,  4  T.  R.  can  see   no  reason  why   parties  may 

123;  Glaister  v.   Hewer,   8  T.  R.  69;  not,  if  they  elect  to  do  so,  put  the  facts 

Simpson  v,   Hanley,  i   M.  &  S.  696;  on   record    in  the  form   of  pleadings 

Randle  v.  Fuller,  6  T.  R.  456.  rather  than  in  the  shape  of  evidence. 

The  Tom  of  a  Bole  to  Show  Oauie  why  and  thus  secure  the  judgment  of  the 

judgments  should  not  be  set  off  is  set  court  upon  the  matters  of  law  arising 

out  in  full  in  Colquitt  v,  Bonner,  2  Ga.  out  of  the  facts.     Such  a  practice  has 

155.  the   great   advantage  of   making   the 

A  Copy  or  Traosoript  of  the  Judgment  records  much  less  cumbersome,  and  of 

need  not  be  filed  with  the  notice  of  dis-  presenting    the    law   questions    much 

count,  if  the  judgments  are  in  the  same  more  distinctly  and  clearly,  than  the 

court.     Sexion  v.   Gee,    i   Hill  L.  (S.  practice  which  carries  the  entire  evl- 

Car.)  378.  dence  into  the  record."    Puett  r.  Beard, 

Bringing  In  Aiiignoo. — Where  ajudg-  86  Ind.  178. 

ment  against  which  a  right  to  set  off  ATonuonti  as  to  Assignment  of  Jndg- 

another  judgment  rendered  in  the  same  ment.  —  The  assignee  of  a  judgment 

action  exists  is  assigned,  the  assignee  cannot  be  compelled  by  notice  merely, 

may  be  brought  into  court  upon  a  pro-  to  prove  the  consideration  for  his  as- 

ceeding  by  petition  and  motion,   and  signment,  where  it  is  not  shown  or  al- 

will  be  bound  by  an  order  made  therein  leged  in  the  petition  for  ihe  set-off  to 

directing  a  set-off.     Porter  v,  Liscom,  have   been    fraudulent   or  voluntary, 

22  Cal.  430.  and   no  issue  is  asked  to  decide  the 

1.  Quick  V,  Durham,   115  Ind.  302  question.     Horton  v.  Miller,  44  Pa.  St. 

\citing  Puett  v.  Beard,  86  Ind.  172,  44  256. 

Am.  Rep.  280];  Whitehead  c/.  Jessup,  A  Judgment  Against  Two  Jointly  can- 

7  Colo.  App.  460.  not  be  set  off  in  equity  against  a  debt 

Complaint  Unneeessary,  -^  A  motion  to  due  to  one  of  them  individually,  unless 

satisfy  judgments  by  setting  them  off  it  is  alleged  and  proved  that  the  other 

one  against  another  does  not  require  a  is  insolvent.     Phelps  v,  Reeder,  39  III. 

complaintor  formal  pleadings.    Brooks  172. 

p.  Harris,  41  Ind.  390.  Where  A  obtains  a  judgment  against 

A  Bill  in  Bqnity  b  Hot  Heoeeeary  to  B  and  C,  and  at  the  same  term  B  re- 
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AotioD.  —  A  set-off  may  also  be  obtained,  however,  in  an 
ordinary  civil  action  brought  for  that  purpose ;  ^  and  when  the 
application  presents  doubtful  and  difficult  questions  of  law  or 
fact  the  court  may  and  frequently  does  decline  to  grant  the  set- 
off on  motion,  thereby  remitting  the  parties  to  their  remedy  by 
action,  which  is  more  appropriate  for  the  trial  and  determination 
of  such  questions.' 

Conrti  of  Equity  exercise  the  jurisdiction  to  set  off  judgments 
either  upon  motion  or  upon  bill.' 

covers  a  judgment  for  a  larger  sum  Diipiited  Aasigiunenti.  — "  When  the 

against  A,  if  B  wiH  acknowledge  satis-  right  of  set-off  depends  on  the  validity 

faction  of  the  amount  of  A's  judgment  of  an  assignment,  and  the  assignment 

against  C  and  himself  in  part  of  his  is  disputed,  if  the  question  of  fact  is 

judgment  against  A,  the  coun  will  stay  complicated  and  difficult,  a  court  of  law 

A's  execution  and  give  B  an  execution  will  decline  to  settle  it  on  motion,  and 

forthe  balance.   Goodenow v,  Buttrick,  leave    the    party    to    his    remedy    in 

7  Mass.  140.  equity."     Wright  v,  Cobleigh,  23  N. 

1.  Indiana.  —  Puett  v.  Beard,  86  Ind.  H.  32.     To  the  same  effect  is  Story  v, 

176;    Beard    v,    Puett,    105    Ind.    68;  Patten,  3  Wend.  (N.  Y.)  331. 

Shirts  V.  Irons,  54  Ind.  13.  8.  Colorado,  —  Whitehead  v.  Jessup, 

Kansas,  —  Turner    v.   Crawford,   14  7  Colo.  App.  460. 

Kan.  499;  Lloyd  V.  Russell  First  Nat.  Iowa,  —  Gray  v.  McCallister,  50  Iowa 

Bank,  5  Kan.  App.  512.  497;  Hurst  v.  Sheets,  14  Iowa  322. 

Kentucky,  —  McBrayer  v.  Dean,  100  Michigan, — Robinson  v,  Kunkleman, 

Ky.  398.  117  Mich.  193. 

Minnesota,  —  Lindholm    v,    Itasca  Montana,  —  Wells    v,    Clarkson,    5 

Lumber  Co.,  64  Minn.  48.  Mont.  336. 

New   York,  —  Purchase  v.  Bellows,  New  Hampshire,  —  Hovey  v,  Morrill, 

(N.  Y.  Super.  Ct.  Gen.  T.)  16  Abb.  Pr.  61  N.  H.  9,  60  Am.  Rep.  315. 

(N.  Y.)  105;  Dieffenbach  v,  Roch,  112  New  York,  —  Roberts  v.  Carter,  38 

N.  Y.  621.  N.  Y.  107;  Gay  v.  Gay,  10  Paige  (N.  Y.) 

Texas,  —  Simpson  v.  Huston,  14 Tex.  369;  Dunkin  v,  Vandenbergh,  i  Paige 

476.  (N.  Y.)622;  Simson  v.  Hart,  14  Johns. 

Sithar  Aetion  on  Motiom  Available.  —  (N.    Y.)   63;    Hackett   v,   Connett,   a 

"  The  rule  seems  to  be  quite  well  set-  Edw.  (N.  Y.)  73;  Ainslie  v,  Boynton, 

tied  that  courts,  either  of  law  or  equity,  2  Barb.  (N.  Y.)  258. 

may,  even  in  the  absence  of  any  statu-  Tennessee,  —  Clift  v,  Martin,  4  Baxt. 

tory  authority,  set  off  one  judgment  (Tenn.)  387. 

against  another  where  the  proceeding  Jnriidiofeioii  on  Bill  Hon  Extensive 
is  either  by  action  or  motion,  when  the  than  on  Motion.  —  The  power  of  the 
parties  are  the  same.  There  does  not  Court  of  Chancery  to  offset  one  judg- 
appear  to  be  any  statutory  authority  for  ment  or  decree  against  another,  on 
the  district  courts  of  this  state  to  set  off  motion,  is  the  same  as  that  of  the  corn- 
one  judgment  against  another;  yet  this  mon-law  courts.  But  on  a  bill  filed  for 
right  of  set-off  has  been  held  to  exist  an  offset  the  jurisdiction  of  the  Court  of 
by  several  decisions  of  this  court,  even  Chancery  is  more  extensive  than  that 
where  the  proceeding  was  by  motion."  of  the  common- law  courts.  Dunkin  «/. 
Lindholm  v.  Itasca  Lumber  Co.,  64  Vandenbergh,  i  Paige  <N.  Y.)  622. 
Minn.  48  [citing  Temple  v,  Scott,  3  OnBiUforanAooonnting  mutual  judg- 
Minn.  419;  Irvine  v,  Myers,  6  Minn,  ments  may  be  set  off.  Barker  v.  Laney, 
562;  Hunt  V,  Conrad,  47  Minn.  557]  90  Hun  (N.  Y.)  108. 

8.  Taylor  v,  Williams,  14  Wis.  155,  in  The  Iniolvonoy  of  a  Party  seeking  to 

which  case  the  court  declared  that  a  enforce  his  judgment  furnishes  a  suffi- 

motion  should  not  be  entertained  where  cient  ground  for  the  interposition  of  a 

the  equities  of  the  case  are  not  clear,  court  of  equity  to  enable  the  debtor  to 

or  where  it  is  necessary  to  enter  upon  avail  himself  of  a  set-off.     Marshall  v, 

any  extended  examination  to  determine  Cooper,  43  Md.  46. 

the  facts  of  the  case  or  the  rights  of  Avermonts  of  BiU.  —  A  Bill  Alleging 

the  parties.  the  Nonresidenee  of  a  Defendant^  and 
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Both  Debts  Vot  in  Judgment.  —  The  right  to  set  off  one  judgment  or 
decree  against  another  upon  motion  in  the  court  of  chancery, 
or  by  a  summary  application  to  the  equitable  powers  of  a  court  of 
law,  exists  only  in  those  cases  where  the  debts  on  both  sides  have 
been  finally  liquidated,  by  judgment  or  decree;  before  that  time 
the  remedy,  if  any,  is  by  an  equitable  action.^ 

seeking  lo  have  so  much  of  a  judgment  "  We  do  not,  however,  think  that  the 
la^  his  favor  against  complainant  ap-  appellant  could,  on  motion,  have  the 
plied  to  the  satisfaction  of  a  judgment  judgment  satisfied  under  section  377  of 
held  by  complainant  against  defendant,  the  code,  on  the   facts  stated  in   his 
states  a  proper  case  for  an  equitable  complaint.     It  is  only  after  the  claims 
set-ofif.    Clift  V,  Martin,  4  Baxt.  (Tenn.)  have  passed  into  judgment  that  one 
387.  can  be   used,   on   motion,   to  compel 
Jurisdictional  Amount, — A    bill    in  satisfaction  of  the  other.     Until  judg- 
ec|uity  to  obtain  an  offsetof  a  judgment  ment,  that  result  can  be  accomplished 
will  not  lie,  if  at  all,  unless  it  shows  only  by  an  action  instituted  for  that 
that  the  amount  involved  after  satis-  purpose.*'   Quoted  with  apptovalitiWz.xX' 
fying  any  proper  claim  of  the  attor-  non  v.  Milliard,  83  Ind.  362. 
neys    exceeds    one    hundred    dollars.  The  power  of  a  court  of  equity  may 
Wells  V.  Elsam,  40  Mich.  218.  be  exercised  by  action  in  cases  where 
An  allegation  that  the  amount  owing  the   demands    are   not   in    judgment, 
on   the  judgment  is  the  sum  of  one  Zogbaum  v.  Parker,  55  N.  Y.  123. 
hundred  dollars  "  over  and  above  any  Belief  on  CroM-bill  or  Answer.  —  In 
and  all  claims  or  liens  which,  so  far  as  Gay  v.  Gay,  10  Paige  (N.  Y.)  369,  which 
your  orators  are  advised,  any  person  was  a  suit  for  an  accounting  and  settle- 
or  persons  claim  to  have  against  such  ment  of  a  partnership,  the  defendant 
jadgment,"  is  a  sufficient  statement  of  held  certain    judgments    against    the 
the  amount  involved  to  give  a  court  plaintiff,   and    it    was    held    that  the 
of  equity  jurisdiction.     Robinson    v,  proper  mode  to  obtain  a  set-ofi  of  such 
Kankleman,  117  Mich.  193.  judgments  by  the  defendant  in  the  suit 
Where  a  Judgment  Has  Been  Assigned,  for  the  account  was  by  filing  a  cross- 
and    the    defendant  claims    a    set-off  bill,  and  not  by  a  summary  application 
against  it,  he  should  assert  that  claim  to  the  court,  previous  to  a  final  decree 
in  chancery,  where  the  assignee,  wl.o  for  the  balance  found  due  to  the  com- 
could  not  be  a  party  to  a  motion  for  a  plainant,  by  the  report  of  the  master 
setoff  at  law,  may  be  heard.     Merrill  to  whom  it  was  referred  to  take  an  ac- 
V,  Souther,  6  Dana  (Ky.)  305.  count  of  the  partnership  transactions. 
Judgments  of  Same  or  Different  Courts,  And  it  was  held  further  that  as  the  as- 
—  Under  Civ.  Code  Ky.,  §  377,  the  set-  signees,  to  whom  the  complainant  had 
off  may  be  ordered  upon  motion,  after  assigned  his  interest  in  the  suit,  after 
reasonable  notice  to  the  adverse  party,  the  balance  due  to  him  had  been  liqui- 
if   both  judgments    are   in   the   same  dated  by  the  master,  had  filed  a  bill  in 
court;  or,  in  an  equitable  action,  in  the  the  nature  of  a  bill  of  revivor  and  sup- 
court  which   rendered    the  judgment  plement,    to  have   the   benefit  of  the 
sought  to  be  annulled  by  the  set-off.  former  proceedings  and  to  obtain  a  de- 
Bush  V,  Monroe,  (Ky.  1898)  47  S.  W.  cree  for   the   payment  of  the  amount 
Rep.  215.  reported  due,  the  defendant  was  au- 
In  Tennessee  the  statute  provides  that  thorized  to  claim  the  right  of  set-off  in 
judgments  in  the  same  court  may  be  his  answer  to  such  bill,  so  as  to  obtain 
set  off  on  motion.     Sneed  v,  Sneed,  14  the   benefit  thereof  at  the  hearing  in 
Lea  (Tenn.)  13,  such  supplementary  suit. 

1.  Whitehead  v,  Jessup,  7  Colo.  App.  Jorisdiotion  -—  Cirenit  Court  or  Common 

460;  Reno  V,   Robertson,  41  Ind.  567;  Pleas.  —  In  Indiana   the  Circuit  Court 

Ketghtley  v.  Walls,  24  Ind.  205;  Han-  has  no  jurisdiction  to  entertain  a  suit 

non  r.   Hilliard,  83  Ind.  362;  Gay  v.  lo  have  a  claim  against  an  estate  set 

Gay.  10  Paige  (N.  Y.)  369;  Pignolet  v.  off  against  a  judgment  in  favor  of  such 

Geer.    i    Robt.  (N.   Y.)  626;    Barbour  estate;  but  if  the  estate  be  insolvent, 

V.  National  Exch.  Bank,  50  Ohio  St.  98.  and  the  defendant  in  the  judgment  has 

When  Aetion  Veoeiaary.  —  In  Reno  v,  no  other  method  of  obtaining  satisfac- 

Robertson,  41  Ind.  567,  the  court  said:  lion  of  his  claim  against  the  estate  ex- 
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Frooeeding  Distinct  from  Original  Sniti.  —  The  proceeding,  whether  in 
equity  or  by  motion,  is  a  separate  and  distinct  proceeding  from 
the  suit  in  which  either  judgment  was  rendered.* 

b.  Time  of  Application.  —  An  application  to  have  judgments 
set  off  should  be  made  at  the  earliest  practicable  opportunity, 
and  if  delayed  until  the  interests  of  third  persons  have  intervened, 
the  set-off  may  be  properly  denied.* 

c.  Place  of  Application.  —  The  set-off  of  one  judgment 
against  another,  when  ordered  by  the  court,  is  ordinarily  enforced 
by  virtue  of  the  control  which  courts  have  over  their  suitors  and 
over  the  officers  who  execute  their  process.  Hence  the  applica- 
tion is  required  to  be  made  in  the  court  where  the  judgment 
against  the   party   applying    for    that  remedy  was   obtained.* 


cept  by  a  set-off  against  the  claim  of        New  Jersey.  —  Brookfield   v.   Hugh- 
the  judgment,  the  Court  of  Common    son,  44  N.  J.  L.  285;  Pbillips  v,  Mac- 


Pleas  may  g^rant  htm  relief.  Under 
the  statute  the  Court  of  Common  Pleas 
has  exclusive  jurisdiction  of  all  actions 
against  executors  and  administrators. 
Reno  V,  Robertson,  41  Ind.  567. 

1.  Bush  V,  Monroe,  (Ky.  1898)  47  S. 
W.  Rep.  215. 

8.  Williams  v,  Evans,  2  McCord  L. 
(S.  Car.)  203,  wherein  the  court  said 
that  if  the  application  in  that  case  had 
been  made  when  the  judgment  was 
obtained  it  ought  to  have  been  granted. 
The  plaintiff  '*  had  three  methods  of 
proceeding:  one  that  which  he  is  now 
endeavoring  to  pursue:  another  by  fi. 
fa.  against  the  goods  of  the  defendant; 
and  the  third  by  talcing  his  body  in 
execution.  He  used  the  latter,  and 
after  having  made  his  election,  and 
particularly  under  the  circumstances 
of  this  case,  he  ought  to  be  bound  by 


Kay,  54  N.  J.  L.  319:  Schautz  r. 
Kearney,  47  N.  J.  L.  56.  Compare  Fla- 
vell  z/.  Britton,  56  N.  J.  L.  219. 

New  York.  —  Cooke  v.  Smith,  7  Hill 
(N.  Y.)  186;  Ross  V.  Hicks,  11  Barb. 
(N.  Y.)  481;  Brewerton  v.  Harris,  i 
Johns.  (N.  Y.)  144;  Stilwell  v.  Carpen- 
ter, (Ct.  App.)  2  Abb.  N.  Cas.  (N.  Y.) 
238. 

Wisconsin.  —  Taylor  v.  Williams,  14 
Wis.  155. 

England,  —  Barker  v.  Braham,  2  W. 
Bl.  869. 

Season  for  Knle.  —  "  When  the  judg- 
ments to  be  set  off  are  in  different 
courts,  the  moving  party  should  go 
into  that  court  where  the  judgment 
against  himself  was  recovered.  That 
court  alone  has  the  direct  power  to  con- 
trol the  proceedings  on  the  judgment. 
The  other  court  could  only  enforce  its 


it."     Accordingly  a  set-off  was  refused    order    for    a    set-off    by    attachment. 


after  the  death  of  the  defendant  in 
execution. 

First  Term  of  Court. —  A  motion  should 
be  made  at  the  first  term  of  the  court, 
and  if  delayed  until  a  succeeding  term, 
and  in  the  meantime  the  interest  of 
third  persons  has  intervened  by  the 
assignment  of  the  judgment  or  other- 
wise, it  ought  not  to  be  granted.  Dun- 
can V.  Bloomslock,  2  McCord  L.  (S. 
Car.)  318,  13  Am.  Dec.  728. 

8.  California.  —  Russell  v.  Conway, 
II  Cal.  93;  Haskins  v.  Jordan,  123  Cal. 

Indiana,  —  Howk  r.  Meloy,  26  Ind. 
176. 

Minnesota.  —  Lindholm  v.  Itasca 
Lumber  Co.,  64  Minn.  48. 

New  Hampshire,  —  Wright  v.  Cob- 
leigh,  23  N.  H.  32. 


Brewerton  v.  Harris,  i  Johns.  (N.  Y.) 
144;  and  see  People  v.  New  York  C. 
PI.,  13  Wend.  (N.  Y.)  652;  Dunkin 
V.  Vandenbergh,  i  Paige  (N.  Y.)  623; 
Kimball  v.  Mungcr,  2  Hill  (N.  Y.)  364. 
Should  we  order  a  set-off,  the  plaintiff 
might  still  be  under  the  necessity 
of  invoking  the  aid  of  the  court  of 
chancery  to  control  the  proceedings  on 
the  decree.  The  motion  must  be  de- 
nied, but  without  prejudice  to  a  motion 
in  the  court  of  chancery."  Cooke  v. 
Smith,  7  Hill  (N.  Y.)  186. 

If  the  judgment  to  be  enforced 
against  the  moving  party  is  in  another 
court,  an  order  in  his  favor  could  not 
be  enforced  except  by  attachment. 
Ross  V.  Hicks,  11  Barb.  (N.  Y.)  481. 

Court  Where  Either  Aotion  b  Pending. 
—  In  Sholle  v.  Pino,  (N.  Mex.  i8q8)  54 
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Where  the  party  moves  in  the  court  wherein  the  judgment  in 
favor  of  him  was  recovered,  the  motion  will  be  denied,*  but  in 
such  a  case  the  denial  should  be  without  prejudice  to  a  renewal 
of  the  motion  in  the  proper  court.* 

d.  Notice  of  Application.  —  Notice  of  the  motion  should 
be  given  to  the  opposite  party.* 

€.  Hearing  and  Determination.  —  a  Beferenee  to  a  xatter  to 

try  questions  of  fact  may  be  made  upon  a  bill  to  set  off  judg- 
ments,* 

Deeiflioa  of  Court.  —  A  set-off  of  a  judgment  upon  motion  will  not 
be  refused  merely  because  the  party  has  neglected  an  oppor- 
tunity to  set  off  the  subject  of  the  judgment,  or  the  judgment 
itself,  on  the  trial.*  The  denial  of  a  motion  to  set  off  judgments 
is  not  a  bar  to  an  action  to  compel  such  a  set-off.* 

Pac.  Rep.  335,  the  court  said  that  the  —  Where  judgments  have  been  set  off 

sei-ofi   might  be  made  on  motion  ad-  without  notice  to  an  attorney  to  whom 

dressed  to  the  court  in  which  one  or  an    assignment   of    a  portion   of  one 

both  of  the  actions  are  pending,  citing  judgment  had  been  made  and  spread 

sdih  approval  Peirce  v.  Bent,  69  Me.  upon  the  records,  ii  cannot  be  objected 

381,   wherein   the  same    statement  is  for  the  first  time  on  appeal  that  the 

made.  attorney  sought  relief  from  the  set-off 

InstioM'  Jndgmonts— Supreme  or  County  in  an  ex  parte  proceeding  by  notice  and 

Oonrt.  —  A  motion  to  set  off  judgments  affidavit  instead  of  by  an  independent 

obtained    in    a    justice's  court,   tran-  action  or  under  a  rule.     i?;r^.  Wells, 

scripts  of  one  or  both  of  which  have  43  S.  Car.  477. 

been  filed  with  the  clerk,  will  not  be  4.  Hackett  v,  Connett,  2  Edw.  (N.  Y.) 

entertained  in  the  Supreme  Court,  the  73.    And  see  article  References,  vol. 

County  Court  having  full  power  and  17,  p.  978. 

jurisdiction    in    such    case.     Ross    v,  Depositioiis. — Where  the  plaintiff  does 

Hicks,  II  Barb.  (N.  Y.)  481.  not  appear  at  the  hearing,  the  facts 

A  Court  of  Equity  having  jurisdiction  should  be  shown  by  depositions.    Riley 

of  the  paities  and  the  subject-matter  v.  Harris,  2  Pa.  Dist.  231. 

may  compel   a  set-off  of  a  judgment  Pleading!  in  Original  Aotiom.  —  *'A11 

obtained  in  another  county  against  one  that  is  necessary  to  be  presented  by  the 

obtained   in  a  justice's  court  of   the  party  seeking  to  set  off  such  a  judg- 

county  in  which  the  bill  is  filed.    Robin-  ment  is  his  notice,  motion,  and  the  two 

SOD  V.  Kunkleman,  117  Mich.  193.  judgments.     It  is  clear  that,  no  matter 

1.  Wright  V.  Cobleigh,  23  N.  H.  32;  which  mode  of  procedure  is  followed, 

Cooke  V.  Smith,  7  Hill   (N.  Y.)   186;  the  pleading  of  either  party  filed  in  the 

Dunkin  v,  Vandenbergh,  i   Paige  (N.  previous  case  could  not  be  read  as  evi- 

Y.)  622  \citin^  Brewerton  v.  Harris,  1  dence  in  favor  of  that  party."     Bush 

Johns.    (N.   Y.)    144;     Underwood    w.  ».  Monroe,  (Ky.  1898)47  S.  W.  Rep.  215. 

Courtown,  Ridg.  L.  &  S.  427].  6.  Mason  v.  Knowlson,  I  Hill  (N.  Y.) 

8.  Ross  V,  Hicks,   11  Barb.  (N.  Y.)  218. 

481;  Cooke  V,  Smith,  7  Hill  (N.  Y.)  j86.  6.  Pignolet  v.  Geer,  i  Robt.  (N.  Y.) 

8.  Haskins  v.  Jordan,  123  Cal.  157;  626. 

Bush  V,  Monroe,  (Ky.  1898)  47  S.  W.  Beoision  of  Motion  as  Bob  Judicata.  — 

Rep.  215;  Holmes  v,  Robinson,  4  Ohio  "A  decision  of  a  court  of  law  upon  a 

90;  Sweeney  v.  Bailey,  7  S.  Dak.  404;  summary  application  to  its  equity  [to 

Taylor  &.  Williams,  14  Wis.  155.  set  off  judgments]  is  not  such  a  res 

An  Attorney  to  Whom  an  Assignment  judicata  as  to  preclude  chancery  from 

of  a  portion  of  the  judgment  has  been  examining  the  question;  nor  is  chan- 

made  and  spread  upon  the  records  is  eery  concluded   where  a   new   fact  is 

thereafter  entitled  to  notice  of  a  motion  disclosed,  which  was  not  presented  to 

to  set  off  judgments.     Ex  p.   Wells,  the  court  of  law.*'     Scott  v.  Rivers,  i 

43  S.  Car.  477.  Stew.  &  P.  (Ala.)  24,  citing  Davidson  v, 

Sdief  from  Order  —  Xode  of  Prooedure.  Geoghagan,  3  Bibb  (Ky.)  233.     See  also 
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4.  Order  of  Set-off  —  Sibet  of  Order.  —  An  order  allowing  the  set- 
off ex  propria  vigore  operates  to  extinguish  in  whole  or  in  part 
the  judgment  against  the  moving  party.  * 

Bomittitiir  and  Beleaie.  —  The  party  holding  the  larger  judgment 
may  be  ordered  to  enter  a  remittitur  upon  his  judgment  for  the 
amount  of  the  lesser  judgment,*  and  the  party  moving  for  the 
set-off  may  be  required  to  execute  a  release.* 

Simson  v.   Hart,  14  Johns.  (N.  Y.)63;  dressed  to  the  court  in  which  one  or 

Hackett  v.  Connett,  2  Edw.  (N.  Y.)  73.  both  of  the  actions  is  pending.     If  the 

After  denial  of  a  motion  upon  full  amounts  are  equal,  both  will  be  satis- 

consideration  for  a  set-off,  a  court  of  fied.     If  the  amounts  are  unequal,  the 

equity  will  refuse  lo  sustain  a  bill  filed  smaller  will  be  satisfied  in   full,  and 

for  an  injunction  and  a  set-off.     Simp-  the  larger  to  the  extent  of  the  smaller, 

son  V,  Hart,  z  Johns.  Ch.  (N.  Y.)  91.  and  an  execution  will  issue  for  the  bal- 

1.  Brookfield  v,  Hughson,  44  N.  J.  ance."     Peirce  v.  Bent,  69  Me.  385. 
L.  285.  Conditional  Order  Fending  Appeal  from 

Neoenity  of  Order.  —  Adverse  judg-  Judgment.  —  But  in   Baker    v,    Hoag, 

ments  between  the  same   parties  are  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 

extinguished  only  by  an  order  of  the  201,  the  court  considered  and  deter- 

court,  by  some  act  of  the  parties  them-  mined  a  motion  to  set  off  judgments 

selves,  or  some   action  of   the  officer  pending  an  appeal  from  one  of  them, 

having  both  executions  for  collection,  but  directed  that  the  order  should  not 

Herrick  v.  Bean,  20  Me.  51.  take  effect  unless  the  first  judgment 

Appellate  Beview.  —  Where    the    de-  should  be  affirmed  on  appeal,  and  in 

fendant  by  mistake  obtained  a  separate  the  meanwhile  all  proceedings  for  the 

order  for  a  set-off  to  which  he  was  en-  collection  of  the  second  judgment  were 

titled,  instead  of  having  it  made  a  part  stayed. 

of  the  decree  in  the  cause,  and  the  ad-  In  De  Figaniere  v.  Young,  2  Robt. 
verse  party  by  a  similar  slip  had  lost  (N.  Y.)  672,  the  court  said:  "While 
his  opportunity  to  obtain  a  reversal  of  such  appeal  is  pending,  the  defendant 
such  erroneous  order,  upon  appeal,  the  could  not  commence  an  action  to  set 
court  refused  to  open  the  default  of  the  off  that  judgment  against  the  one  re- 
latter  to  enable  him  to  obtain  such  re*  covered  by  the  plaintiff  against  him. 
versal.  Gay  v.  Gay,  10  Paige  (N.  Y.)  If  security  were  given  on  such  appeal, 
369.  it  would  of  course  stay  all  proceedings 

8.  Scott  V,  Rivers,  i  Stew.  &  P.  (Ala.)  until  its  determination.     If  any  judg- 

24,  21  Am.  Dec.  646.  ment  is  to  be  given  in  this  action,  it 

The  Coits  of  the  Second  Jodgment  will  must  be  that  the  judgments  be  abso- 

not  be  included  in  the  order  to  set  off.  lutely  set  off,  not  merely  in  case  one  be 

Brown   v,  Hendrickson,  39  N.    J.    L.  not  reversed  on  appeal.     If  so  set  off, 

239.  the    plaintiff    could    not    recover    the 

Partial  Set-off — Exeoution  for  Balanoe.  amount,  in  any  form,  even  if  the  judg- 

—  Where  A  has  a  judgment  against  B  ment  against  him  was  reversed  on  ap- 

which  he  sets  off  in  a  suit  subsequently  peal.      It  is   no  hardship   upon   him, 

brought  by  B  against  him,  and  a  bal-  therefore,   to   be  required   to  elect  to 

ance  is   certified   in   favor   of   A,   for  abandon  his  injunction  order  or  his  ap- 

which  he  takes  judgment  in  the  second  peal.     The  injunction  now  sought  can 

suit,  such  set-off  is  an  extinguishment  only  be  granted  as  preliminary  to  the 

of    the    first    judgment     only    to    an  final  judgment  in  the  action;  it  ought 

amount  equal  to  that  set  off  to  balance  not   to   be    granted   to   be    employed 

the  demand  of  B  in  the  second  suit,  instead  of  an  order  for  a  slay  of  pro- 

and  for  the  residue  A  may  issue  an  ceedings  on   the   appeal,   and  giving 

execution  on  the  first  judgment.     Doty  the  necessary  security  to  obtain  it.     It 

V.  Russell,  5  Wend.  (N.  Y.)  129.     See  would  be  so  if  the  plaintiff  could  obtain 

also  Simpson  V.  Huston,  14  Tex.  481.  it  and  (hen  abandon  or  continue  this 

*'  It  is  well  settled,  both  in  England  action  according  to  his  success  on  ap- 

and  in  this  country,  that  judgments  peal."     It  seems  that  the  application 

in  cross-actions  may  be  set  off,  the  one  for  a  set-off  was  made  by  action  and 

against  the  other,  when  the  parties  in  not  by  motion, 
interest  are  the  same,  on  motion  ad-        8.  Schautz  v,  Kearney,  47  N.  J.  L.  56. 
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Y.  PLBADnro  Faticeht  ob  Satibfactiov  —  1.  Admissibility  of 
Plea  —  a.  Payment  —  At  Common  i*w.  —  To  an  action  on  a  judg- 
ment, a  plea  of  payment  was  not  good  at  common  law.^ 

By  iho  Statute  of  Anne  (4  Anne,  c.  16,  §  1 2),  payment  may  be  pleaded 
to  an  action  on  a  judgment,  if  the  whole  judgment  be  satisfied,' 
and  pleas  of  payment  are  now  admitted  without  question.* 

b.  Accord  and  Satisfaction.  —  At  common  law,  accord 
and  satisfaction  could  not  be  pleaded  to  an  action  upon  a  domes- 
tic judgment,  the  reason  being  that  a  record  could  not  be  dis- 
charged except  by  matter  of  record;*  and  the  statute  of  4 
Anne,  c.  16,  §  12,  changing  this  rule  so  far  as  to  allow  a  plea  of 
payment,  was  held  not  to  extend  to  a  plea  of  accord  and  satis- 
faction.* But  modern  statutes  authorizing  a  plea  of  payment, 
under  a  more  liberal  construction,  have  been  held  to  authorize 

1.  Hard  wick  v.  King,  i  Stew.  (Ala.)  South  Carolina,  —  Pinson  r.  Puckett, 

312;  Harding  v.  Hawkins,  141  III.  572;  35  S.  Car.  178. 

Sewall  V.  Sparrow,  16  Mass.  24;  Briley  Texas, —  Portis  v,   Ennis,   27   Tex. 

V,  Sagg,  I  Dcv.  &  B.  Eq.  (N.  Car.)  366;  574. 

Savage  v.  Everman,   70   Pa.  St.  316;  Vermont,  —  White    River    Bank    v. 

Downer  v,  Sinclair,  15  Vt.  495;  i  Chitty  Downer,  29  Vt.  332;  Pratt  v,  Jones,  22 

PI.  (i6th  Am.  ed.)  512.  Vt.  341. 

The  Season  for  the  Rule  was  that  such  United  States,  —  Jacqaette  v,  Hagu- 

payment  was  matter  in  pais  and  not  non,  2  McLean  (U.  S.)  129. 

of  record,     i  Chitty  Pi.  (i6th  Am.  ed.)  ProTlnee  of  Court  and  Jury.  —  Whether 

512;    Savage  v,  Everman,  70  Pa.  St.  or  not  the  transfer  of  a  note  held  by 

316.  the  judgment  debtor  against  the  judg- 

8.  Hardwick  v.  King,  i  Stew.  (Ala.)  ment  creditor,  for  a  less  amount  than 
312;  Harding  v,  Hawkins,  141  111.  572;  the  judgment,  was  intended  as  a  satis- 
Gulick  V,  Loder,  13  N.  J.  L.  68;  Briley  faction  in  full  or  merely  as  a  credit 
V.  Sugg,  I  Dev.  &  B.  Eq.  (N.  Car.)  366;  upon  the  judgment,  is  properly  sub- 
Savage  V,  Everman,  70  Pa.  St.  316;  mitted  to  the  jury.  Pinson  v.  Puckett, 
Tanstall  v,  Robinson,  Hempst.  (U.  S.)  35  S.  Car.  178. 
229;  1  Chitty  PI.  (i6th  Am.  ed.)  512.  4.  Hardwick  v.  King,  i  Stew.  (Ala.) 

In  minoif,  the  statute  of  Anne,  c.  16,  312;  Riley  v.   Riley,  20  N.  J.  L.  114; 

§  12,   is  not  in  force,  and  there  is  no  Mitchell  v,  Hawley,  4  Den.  (N.  Y.)4I4, 

equivalent    legislation.       Harding    v,  47  Am.  Dec.  260;  Garvey  v.  Jar  vis,  54 

Hawkins,  141  111.  572.  Barb.  (N.  Y.)  179;    Lutterford   v.   Le 

S.  Illinois,  —  Harding  v,  Hawkins,  Mayre,  Cro.  Jac.  579;  Peploe  v.  Gal- 

141  III.  572.  Hers,  4  Moo.   165,  16  E.  C.  L.  372;  i 

Indiana,  —  Wolcott  v.    Ensign,    53  Chitty  PI.  (i6th  Am.  ed.)  512. 

Ind.  70.  It  Was  a  Toohnical  Bale  of  the  Common 

Massachusetts,  —  Canfield  v.  Miller,  Law  that  no  specialty  can  be  avoided 

13  Gray  (Mass.)  274;  Gooch  v,  Atkins,  but   by  an   instrument  of  as  high  a 

14  Mass.  379:  Howe  v,  Mackay,*5  Pick,  nature,  and  therefore  a  judgment  which 
(Mass.)  44;  Wilson  v,  Hatfield,  121  is  sued,  being  a  security  of  the  highest 
Mass.  551.  character,  cannot  by  the  common  law 

Missouri,  —  Baker  v,  Stonebreaker,  be  avoided  by  a  writing  not  under  seal; 

36  Mo.  338.  hence  a  plea  setting  up  an  accord  and 

New  Jersey,  —  Gulick  v,  Loder,   13  satisfaction  not  under  seal  is  demurra- 

N.  J.  L.  68;  Riley  v,  Riley,  20  N.  J.  L.  ble.     Sewall  v.  Sparrow,  16  Mass.  24. 

114;  Bnchannan  v,  Rowland,  5  N.  J.  0.  Hardwick  v.  King,  i  Stew.  (Ala.) 

L.  831.  312. 

New  ybri.  —  Witherwax  v,  Averill,  The  Season  of  the  Bole  is  that  the 

6  Cow.    (N.  Y.)    580;    Henderson    v,  statute  of  4  Anne,  c.  16,  §  12,  only  au- 

Henderson,  3  Den.  (N.  Y.)  314;  Rush  thorizes  a  plea  of  payment,  and  accord 

V,    Cobbett,    2   Johns.    Cas.   (N.    Y.)  and  satisfaction   is   not  payment.     I 

258.  Chitty  PI.  (i6th  Am.  ed.)  512. 
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a  plea  of  accord  and  satisfaction.' 

A«tion  OB  ForeigB  Jodgmrat.  —  Accord  and  satisfaction  is  a  good 
plea  to  an  action  of  debt  upon  a  judgment  of  another  state.' 

feven  at  common  law  the  rule  as  to  foreign  judgments  was  differ- 
ent, and  a  plea  of  payment  or  accord  and  satisfaction  was  always 
considered  good.' 

c.  Release.  —  While  there  can  be  no  averment  in  pleading 
against  the  validity  of  a  domestic  record,  there  may  be  against 

1.  Tucker  v,  Edwards,  7  Colo.  209;  proceeding  on  a  judgment.    Witherby 

McCullough  V,  Franklin  Coal  Co.,  21  v,  Mann,  11  Johns.  (N.  Y.)5i8;  Boyd 

Md.  256;  Booth  V,  Campbell,  15  Md.  v.  Hitchcock,  20  Johns.  (N.  Y.)  76;  Le 

569;  Savage  v.  Everman,  70  Pa.  St.  315,  Page  v.  McCrea,  i  Wend.  (N,  Y.)  164; 

10  Am.  Rep.  676;  Boffinger  v.  Tuyes,  Brown  v.  Feeter,  7  Wend.  (N.  Y.)30i; 

120  U.  S.  198.  Evans  v.  WeUs,  22  Wend.  (N.  Y.)  324; 

See  also  Jones  v.   Ransom,  3  Ind.  La  Farge  v.   Herter,  11  Barb.  (N.  Y.) 

327,  wherein,  under  a  plea  of  payment  159;  Campbell   v.   Booth,   8   Md.  107; 

to  a  scire  facias  to  revive  a  judgment,  McCullough  v.  Franklin  Coal  Co.,  21 

the  defendant  was  permitted  to  show  Md.  256;  Reid  v.  Hibbard,  6  Wis.  175; 

an  accord  and  satisfaction.     To  the  Jones  v.  Ransom,  3  Ind.  327;  Farmers* 

same  efifect  is  Howe  v,  Mackay,  5  Pick.  Bank  v.  Groves,   12  How.  (U.  S.)  51. 

(Mass.)  44.  In  the  recent  case  of  Maute  v.  Gross, 

Jndioial  Beview  of  Authorltiet.  —  56  Pa.  St.  250,  it  was  assumed,  appar- 
*'  Anciently  it  seems  to  have  been  con*  ently  without  question,  that  such  was 
sidered  that  nothing  could  be  pleaded  the  law  in  this  state.  *  *  *  It  is 
to  an  action  on  a  judgment  which  was  certainly  within  the  spirit,  if  not  the 
matter  fn/ai>  and  not  of  record.  Thus  letter,  of  the  statute  of  4  Anne,  to  ad- 
even  payment  was  held  (30  Eliz.)  not  mit  as  a  good  plea  in  bar  whatever  in 
to  be  a  good  plea;  Ordway  v.  Parret,  2  law  or  equity  amounts  to  a  discharge 
Leon.  213.  Of  course  accord  and  satis-  and  satisfaction  of  the  debt  secured  by 
faction  fell  within  the  same  category;  the  judgment.  A  text  writer  of  great 
Lutterford  v,  Le  Mayre,  Cro.  Jac.  579.  respectability  so  states  it.  2  Troubat 
For  remedy,  it  was  enacted  by  the  &  Haly  13  (edition  of  1853).  The 
statute  (4 Anne,  c.  16,  §12),  that '  where  simple,  intelligible,  .and  well-settled 
any  action  shall  be  brought  upon  any  rule  on  this  subject  is,  that  wherever 
single  bill,  or  where  action  of  debt  or  a  defense  exists,  which  has  arisen  since 
scire  facias  shall  be  brought  upon  any  the  judgment,  and  which  could  not 
judgment,  if  the  defendant  hath  paid  therefore  have  been  available  at  the 
the  money  due  upon  such  bill  or  judg-  time  it  was  rendered,  it  may  be  set  up 
ment,  such  payment  shall  and  may  be  in  any  subsequent  proceeding.  Car- 
pleaded  in  bar  of  such  action  or  suit.'  desa  v.  Humes,  5  S.  &  R.  (Pa.)  65; 
This  statute,  as  to  this  and  some  other  Thatcher  v.  Gammon,  12  Mass.  270." 
sections,  was  reported  by  the  judges  Savage  c/.  Everman,  70  Pa.  St.  318. 
of  the  Supreme  Court  as  in  force  in  8.  In  Hard  wick  v»  King,  i  Stew, 
this  state.  3  Binn.  625;  Roberts's  Dig.  (Ala.)  312,  the  status  of  judgment  of  a 
45.  There  is  a  similar  statute  in  New  sister  stale  as  foreign  or  domestic  was 
Jersey.  Gulick  r.  Loder,  13  N.  J.  L.  considered,  and  without  intimating  any 
68.  It  is  said  in  2  Saund.  on  PI.  and  opinion  as  to  whether  accord  and  satis- 
Ev.  115,  that  accord  and  batisfaction  faction  or  payment  would  be  a  good 
cannot  be  pleaded  under  this  statute,  defense  to  an  action  of  debt  on  a  strict 
He  cites  Peploe  v,  Galliers,  4  Moo.  165,  domestic  judgment,  a  majority  of  the 
16^  E.  C.  L.  372,  but  that  must  be  a  court  were  of  the  opinion  that  such 
mistake,  as  it  contains  nothing  to  the  pleas  were  good  to  an  action  of  debt  on 
point.  Whether  under  this  statute  or  a  judgment  from  a  sister  state,  not- 
at  common  law,  the  American  authori-  withstanding  the  Act  of  Congress  as  to 
ties,  without  a  single  exception  that  I  the  faith  and  credit  to  be  given  to 
can  find,  maintain  the  contrary  doc-  judgments  of  sister  states, 
trine  —  that  accord  and  satisfaction  is  8.  Hardwick  v.  King,  i  Stew.  (Ala.) 
«  good  defense  to  an  action  or  other  312. 
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its  operation,  e.  g.^  a  plea  of  a  subsequent  release  or  satisfaction 
on  execution.* 

d.  Both  Payment  and  Nul  Tiel  Record.  —  Nul  tiel  record 
and  payment  cannot  both  be  pleaded  to  an  action  on  a  judgment 
at  the  same  time ;  the  defendant  may  plead  either,  but  cannot 
plead  both.* 

2.  Hecefldty  of  Pleading  Specially.  —  Under  a  plea  of  nul  tiel 
record  the  defense  of  payment  of  a  judgment  is  not  available. • 
Payment  must  be  specially  pleaded.* 

Veoeiiitj  for  B^ply.  —  Where  a  levy  of  execution  upon  personalty 
is  pleaded  in  defense  as  a  satisfaction  and  discharge  of  the  judg- 
ment^ it  is  new  matter  requiring  a  reply.* 

1.  Hardwlck  v.  King,  i  Stew.  (Ala.)  abolishing  all  distinctions   as  to  the 

312;  Jacqaette  v,  Hugunon,  2  McLean  trial  of  facts. 

(U.  S.)  129.  In  Colorado,  under  a  statute  permit- 

8.  Riley  v,  Riley,  20  N.  J.   L.  114;  ting  a  defendant  to  plead  as  many 

Games  v.  Duncan,  Col.  Cas.  (N.  Y.)  35.  matters  of  fact,  in  several  pleas,  as  he 

But  see  Pratt  v,  Jones,  22  Vt.  341,  in  may  deem  necessary  to  his  defense, 

which  case  nul  tiel  record  and  payment  accord  and    satisfaction   and  nul  tiel 

were  both  pleaded  and   no  objection  record  may  both  be  pleaded  at  the  same 

was  raised.  time  in  scire  facias  to  revive  a  judg- 

Nul  tiel  record  and   payment  were  ment.     Tucker   v.    Edwards,    7  Colo, 

pleaded  to  a  scire  facias  to  revive  a  211. 

judgment  in  Snead  v,  Rhodes,  2  Dev.  8.  Stephens  v.  Roby,  27  Miss.  744* 

&  B.  L.  (N.  Car.)  386.  Tunstall  v,  Robinson,  Hempst.  (U.  S.) 

Action  on  Jiutioe'i  Jndgment.  —  The  229. 

ground  upon   which    a  defendant    is  Satitfiution  Appearing  of  Seoord.  —  In 

compelled  to  elect  between  a  plea  of  Blair  v,  Caldwell,  3  Mo.   353,   it  was 

nul  tiel  record  9XiA  other  pleas  is  that  held  that  in  an  action  on  a   foreign 

their  mode  of  trial  is  different;  one  judgment,  if  it  appears  from  the  record 

being  by  the  record,  and  the  others  by  that  the  judgment  has  been  satisfied, 

a  jury.     But  this  rule  does  not  apply  this  will  be  a  variance  from  the  dec- 

to  an  action  on  a  justice's  judgment,  laration;  or,  in  other  words,  that  sat- 

A  plea  of  nul  tiel  record^  if  it  be  good  isfaction  can    be  taken  advantage  of 

and  capable  of  trial  in  such  case,  must  under  a  plea  of  nul  tiel  record, 

be  tried  by  a  jury  and   not  by  the  Under  a  plea  of  nul  tiel  record,  th^ 

record,  and  accordingly  such  plea  may  defendant  can  avail  himself  of  a  satis- 

be  joined  with    a  plea  of    payment,  faction  appearing  of  record.     Snead  v, 

Witherwax  v.  Averill,  6  Cow.  (N.  Y.)  Rhodes,  2  Dev.  &  B.  L.  (N.  Car.)  386. 

589.  Vol  Tiel  Seoord  with  Votiee  of  Faymont 

CompoUing  Election.  —  In  Carnes  v.  Annexed.  —  A  plea  of  nul  tiel  record  is  a 
Duncan,  Col.  Cas.  (N.  Y.)  35,  the  de-  plea  of  the  general  issue  within  the 
fendant  pleaded  payment  and  nul  tiel  provision  of  the  statute  authorizing 
record,  and  on  motion  the  court  com>  notice  of  special  matter  to  be  given 
pelled  him  to  elect  by  which  of  the  two  whenever  the  general  issue  is  pleaded, 
pleas  he  would  abide.  See  also  Le  and  therefore  under  a  notice  of  pa^- 
Conte  V,  Pendleton,  i  Johns.  Cas.  (N.  ment  annexed  to  the  plea  of  nul  tiel 
Y.)  104.  In  Witherwax  v.  Averill,  6  record  the  defendant  may  show  pay- 
Cow.  (N.  Y.)  589,  to  a  declaration  on  ment  in  defense.  Gassner  v.  Sandford, 
a  justice's  judgment,  the  defendant  2  Sandf.  (N.  Y.)  440. 
pleaded  payment  and  nul  tiel  record,  4.  Reynolds  v,  Lyon,  20  Ga.  225: 
and  the  court  refused  to  compel  the  O'Neal  v.  Kittredge,  3  Allen  (Mass.) 
defendant  to  elect,  because  in  that  470;  Wilson  v.  Hatfield,  t2I  Mass.  551; 
case  both  must  be  tried  by  a  jury,  a  Stephens  v.  Roby,  27  Miss.  744;  Tun- 
justice's  judgment  not  being  on  record,  stall  v.  Robinson,  Hempst.  (U.  S.)  229. 
And  in  Trotter  r.  Mills,  6  Wend.  (N.  See  also  article  Payment,  vol.  16,  p. 
Y.)  512,  the  court  refused  to  compel  an  164. 
election,  becanse  there  was  a  statute  0.  Mulford  v,  Estndillo,  23  CaL  loa 
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8.  Sufficiency  of  Flea,  —  A  plea  of  payment,  being  in  bar, 
should  go  to  the  entire  amount  of  the  judgment.* 

Flaftding  uid  Proof — Yariaiiee.  —  There  must  of  course  be  no 
material  variance  between  the  pleading  and  the  proof,*  but  proof 
of  an  accord  and  satisfaction  will  be  sufficient  to  support  the 

plea.* 

A  Plea  Averring  the  Levy  of  an  Szeontion  on  property,  but  not  aver- 
ring that  the  property  is  sufficient  to  satisfy  the  execution,  is 
demurrable  as  a  plea  of  satisfaction.* 

Where  Here  Lapie  of  Time,  and  not  the  statute  of  limitations,  is 

1.  Harding  v.  Hawkins,  141  III.  572;  In  an  action  upon  a  judgment,  under 

Gulick  V,  Loder,  13  N.  J.  L.  68;  Good-  a  general  answer  of  payment,  proof 

rich  V.  Jenkins,  6  Ohio  43;  Colclough  may  be  made  that  the  plaintiff  has  re- 

V,   Rhodus,   2   Rich.   L.   (S.  Car.)  76;  ceived  the  amount  of  certain  collaterals 

Tarbell  v.  Downer,  29  Vt.  339;  Peploe  placed  in  his  hands,  or  that  he  has  be- 

V,  Galliers,  4  Moo.  165, 16  £.  C.  L.  372;  come  chargeable  therewith,  as  payment 

Anderson  v.  Gage,  Dudley  L.  (S.  Car.)  on  the  judgment;    and   therefore,   in 

319;  I  Chitty  PI.  (T6th  Am.  ed.)  512.  such  an  action,   there  is  no  error  in 

But    see     Tunsiall     v,     Robinson,  striking  out  a  paragraph  of  answer  set- 

Hempst.  (U.  S  )  229,  wherein  it  is  said  ting  up  such  special  matter  of  defense, 

thai  the  defendant  may  plead  part  pay-  or  in  sustaining  a  demurrer  to  a  para- 

ment.  graph  of  answer  which  relies  thereon. 

Plea  of  Payment  with  Votioe  of  Die-  where  there  remains  such  a  general 
count.  —  In  Colclough  v.  Rhodus,  2  answer  of  payment.  Wolcott  v,  En- 
Rich.   L.  (S.  Car.)  76,   the   defendant  sign,  53  Ind.  70. 

pleaded  payment  in  bar  in  an  action  of  Under  a  plea  alleging  a  joint  corn- 
debt  on  a  judgment,  and  gave  notice  promise  made  with  the  judgment 
that  he  would  also  rely  on  his  payment  plaintiffs  as  having  a  joint  and  single 
by  way  of  discount.  The  court  said:  interest,  and  that  the  sum  named  had 
*' This  could  only  serve  as  notice  of  his  been  paid  in  discharge  of  the  entire 
demand,  and  ought  not  to  have  sub-  judgment,  it  is  not  competent  to  show 
jected  it  to  the  disadvantageous  inci-  an  accord  and  satisfaction  as  to  a  part 
dents  of  a  discount,  in  its  proper  sense,  of  the  judgment  under  an  agreement 
for  as  such  it  would  have  been  barred  with  one  or  both  of  the  judgment 
by  the  statute  of  limitations."  plaintiffs.      Jackson    v.   Olmstead,   87 

Snfficiency  of  Plea.  —  A  plea  to.a  scire  Ind.  92. 
facias  which  distinctly  avers  an  agree-  Under  an  Answer  to  a  Kotion  for  Leave 
ment  to  compromise  a  suit  then  pend-  to  Iisne  Exeontion  after  the  lapse  of  ten 
ing  in  the  Court  of  Appeals,  for  valu-  years,  denying  that  the  judgment  is 
able  considerations,  in  satisfaction  and  unpaid,  and  pleading  affirmatively  that 
discharge  of  the  judgment  appealed  it  has  been  paid  and  satisfied,  the  judg- 
from,  and  the  performance  of  all  the  ment  defendant  may  show  that  it 
conditions  on  the  part  of  the  judgment  has  been  satisfied  in  consequence  of 
debtor,  including  the  payment  of  the  the  judgment  plaintiff  having  received 
money  agreed  on,  is  a  sufficient  plea  money  on  collaterals,  or  show  that  by 
of  accord  and  satisfaction.  And  the  negligence  and  failure  to  collect  col- 
omission  of  an  averment  that  the  acts  laterals  he  has  become  chargeable  with 
done  on  the  part  of  the  judgment  their  amount.  Reeves  v.  Plough,  46 
debtor    in   satisfaction  were   received  Ind.  350. 

and  accepted  in  satisfaction  and  dis-  8.  Jones    v.    Ransom,   3    Ind.    327; 

charge    is    the    omission    of  what   is  Howe    v,    Mackay,    5     Pick.    (Mass.) 

necessarily  implied   in   the  preceding  44. 

averments  of  the  plea.     McCuUough  4.  Tarbell  v.  Downer,  29  Vt.  339. 

V.  Franklin  Coal  Co.,  21  Md.  256.  A  Levy  on  Luid  is  not  an  absolute  sat- 

8.  Pleading    and   Ptoof — Yarianoe. —  isfaction,  and  cannot  be  pleaded  as 

Under  an  answer  averring  payment  by  such.     Trapnall  v,  Richardson,  13  Ark. 

note,  evidence  of  payment  in  money  or  543,  explaining  Whiting  v.   Beebe,   12 

by  a  check  is  inadmissible.    Canfield  Ark.  421.    See  also  article  Executions 

V.  Miller,  13  Gray  (Mass.)  274.  Against  Property,  vol.  8,  p.  446. 
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relied  on  in  defense,  the  plea  should  set  forth,  not  the  mere  lapse 
of  time,  but  should  directly  allege  payment,  of  which  the  lapse  of 
time  is  to  a£Ford  presumptive  evidence.* 

TL  Effect  oh  Bight  of  Appeal— 1.  Oeneral  Bule.  —  It  has 
been  repeatedly  laid  down  as  a  general  rule,  that  a  judgment 
which  has  been  satisfied  will  not  be  reviewed  on  appeal.*  It  is 
probable,  however,  that  the  rule  has  been  incautiously  stated, 
and  is  too  general  in  its  terms  to  be  strictly  accurate.     It  cer- 

1.  Gulick  V.  Loder,  13  N.  J.  L.  68;  lime.     Hutsonpillerv.  Stover,  12 Gratt. 

Beekman  v,  Hamlin,   19  Oregon  383;  (Va.)  579. 

Porter  v.  Nelson,  121  Pa.  St.  628;  Greg>  In  Tennessee^  a  lapse  of  sixteen  years 

ory  9.  Com.,  121  Pa.  St.  611;  Yarnell  from  the  rendition  of  a  judgment  will 

r.  Moore,  3  Coldw.  (Tenn.)  173.     See  sustain  an  allegation  of  payment,  and 

also  Bucbannan  v.  Rowland,  5  N.  J.  it  is  proper  so   to  instruct  the  jury, 

L.  831.      See  also    generally   articles  who  are  bound  to  find  in  accotdance 

Lach£s,  vol.  12,  p.  828;  Limitations,  therewith.    Yarnell  v.  Moore,  3  Coldw. 

vol.  13,  p.  176.  (Tenn.)  173. 

YeiiftoatioB  of  Plaa.  —  The  presump-  8.  Matter    of    Baby,    87    Cal.    200: 

tion  of  payment  allowed  as  a  defense  Morton  f .  Superior  Ct.,  65  Cal.  496; 

to  actions  on  judgments    by  statute  People  v.  Burns,  78  Cal.  645;  Medart 

must  be   pleaded  as  payment,  and  a  v.  Baker's  Eureka  Hot  Air,  etc.,  Mfg. 

plea  in  debt  on  a  judgment,  that  the  Co.,  51  Mo.  App.  21;  Sager  v.  Moy,  15 

right    of    action  accrued    more    than  R.    I.    528.      See    also    Chambers    v, 

twenty  years  before  the  commencement  Hoover,  3  Wash.  Ter.  20.     See  further 

of  the  suit,  is  bad.     Henderson  v.  Hen-  article  Appeals,  vol.  2,  p.  174. 

derson,  3  Den.  (N.  Y.)  314,  wherein  it  The  Beason  is,  that  the  satisfaction 

was  held  that  if  the  defendant  cannot  "  is  the  last  act  and  end  of  the  proceed- 

with  a  good  conscience  make  an  affi-  ing."     People  v.  Burns,  78  Cal.  645, 

davit  of  the  truth  of  the  plea  as  re-  citing  Morton  v.  Superior  Ct.,  65  Cal. 

quired  by  rule  of  court,  he  may  swear  496. 

to  the  facts  which  show  the  plea  to  be  Certiorari.  —  A  judgment  which  has 

true,  to  wit,  that  the  judgment  was  re-  been  fully  paid  and  satisfied  will  not 

covered  more  than  twenty  years  before  be  reviewed  upon  certiorari.     Morton 

the  commencement  of  the  suit,   and  v,  Superior  Ct.,  65  Cal.  496. 

that  he  has  made  no  payment  nor  given  Payment  by  One  Joint    Defendant.  — 

any  written  acknowledgment  of  a  right  Where  a  judgment  in  an  action  for  tort 

of   action    on  the    judgment    within  was  rendered  against  two  tortfeasors, 

twenty  years.  and   one   paid  the  judgment  and  the 

The  OlQeotion  GQioiild  Be  Taken  by  Ko-  other  afterwards  appealed,  it  was  held 

tion  and  not  by  demurrer,  and  in  the  that  the    payment    extinguished    the 

absence  of  any  objection  the  pleading  judgment,  and  there  was  nothing  to 

will  be  sufficient  on  appeal.     Beekman  appeal  from;    that  the  judgment  was 

V.  Hamlin,  19  Oregon  383.  not,  after  such  satisfaction,  a  judgment 

Instmctions. —  Upon  a  scire  facias  to  by  which  the  appellant  was  aggrieved, 

revive  a  judgment  which  had  been  sus-  Sager  t/.  Moy,  15  R.  I.  528. 

pended  by  an  injunction  for  forty-six  Appeal  firom  Order  Denying  Hew  Trial 

years,  issue  was  made  up  on  the  plea  Instead  of  from  Judgment.  —  "  The  fact 

of  payment,   and   upon   the  trial   the  that  the  appeal  is  taken  from  the  order 

court  instructed  the  jury  that  the  pend-  denying  a  new  trial  makes  no  differ- 

ency  of  said  injunction  cause  repelled  ence,  as  a  reversal  of  that  order  would 

the    legal    presumption    of    payment  necessarily  carry  with  it  a  new  trial 

which  could  have  arisen  from  lapse  of  and  reversal  of  the  judgment,  which 

time  if  said  injunction  had  not  been  cannot  be  had  after  it  is  satisfied  by  the 

pending.     It  was  held  that  the  instruc-  party  in  whose  favor  it  was  rendered." 

tion  was  proper,  and  it  was  not  neces-  People  v.  Burns,  78  Cal.  645. 

sary  to  distinguish  to  the  jury  between  A  Subsequent  Agreement  may  operate 

the  legal  presumption,  and  the  natural  as  a  satisfaction  of  a  decree.     Hoag  v, 

presamption  arising  from  the  lapse  of  Starr,  69  111.  365. 
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tainly  is  not  understood  to  go  to  the  full  extent  that  its  terms 
would  imply.* 

Szoeution  Ponding  Bight  of  AppoaL  — The  plaintiff  cannot  deprive  the 

defendant  of  his  right  of  appeal  by  enforcing  an  execution  of  the 

judgment  before  the  time  for  an  appeal  has  expired,  and  entering 
a  satisfaction  of  record.* 

2.  Acceptance  of  Benefit  —  a.  Statement  of  Rule. —  A 
party  who  voluntarily  receives  the  benefit  of  a  judgment  or 
decree  will  not  be  allowed  afterwards  to  allege  that  the  decree 
was  erroneous.'     Such  action  upon  his  part  operates  as  a  waiver 

1.  Kenney    v.   Parks,    120    Cal.   22,  Kentucky,  —  Brown  v,  Vancleave,  86 
distinguishing  Morton  v,  Superior  Ct.,  Ky.  381. 

65  Cal.  496.  Louisiana,  —  Campbell  v,  Oriilion,  3 

2.  Vermont  Marble  Co.  v.  Black,  123  La.  Ann.  115. 

Cal.  23;    Haskins  t^.  Jordan,  123  Cal.  Minnesota,  —  Lamprey    v,  Henk,  16 

162;  Kenney  v.  Parks,  120  Cal.  22.  Minn.  405. 

8ot-oif    of    Judf^ienta    on   Kotion. —  Missouri,  —  State  v,  Lubke,  15  Mo. 

Where     satisfaction     is    enforced    by  App.   166;    Wolfort  t\  Reilly,  133  Mo. 

means  of  a  motion  to  set  off  one  judg-  470;    Ro  Bards  v.  Lamb.   76  Mo.  195; 

ment  against  another,  the  right  of  ap-  Rosenberger  v,  Jones,  48  Mo.  App.  606; 

peal  is  not  thereby  cut  off.     Haskins  v,  Cassell  v.  Fagin,  11  Mo.  208. 

Jordan,  123  Cal.  157.  New  York,  —  People  v.  Mills,  109  N. 

A  Forood  Payment  by  Ezooution  Sale  Y.  69;  Bennett  v.  Van  Syckel,  18  N.  Y. 

against    a    non-consenting    judgment  481;  Kelly  v.  Bloom,  (N.  Y.  Super.  Ct. 

debtor  cannot  be  held  to  abridge  any  of  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  229;  Lup- 

his  rights  upon  or  under  appeal.    Ver-  ton   v,  Jewett,    i    Robt.   (N.   Y.)  639; 

mont  Marble  Co.  v.  Black,  123  Cal.  23,  Alexancfer    v.   Alexander,   104   N.   Y. 

citing  Kenney  v.  Parks,  120  Cal.  22.  643;  Farmers'  L.  &  T.  Co.  v.  Bankers, 

8.  Connecticut,  —  Hawley  v,  Harrall,  etc.,  Tel.  Co.,  109  N.  Y.  342;  Lewis  v, 

19  Conn.  142.  Irving  F.  Ins.  Co.,  (Supm.  Ct.  Gen.  T.) 

Illinois,  —  Thomas  v,  Negus,  7  111.  15  Abb.  Pr.  (N.  Y.)  140,  note;  Radway 

700;  Corwinv.  Shoup,  76  111.  246;  Holt  v,  Graham,  (C.  PI.  Gen.  T.)4  Abb.  Pr. 

V,  Rees,  46  111.  181;  Hartshorn  v.  Pot-  (N.  Y.)  468. 

roflf,  89  111.  509;  Morgan  v,  Ladd,  7  111.  Oregon,  —  Inverarity  v.  Stowell,  10 

414.  Oregon  266;    Portland  Constr.  Co.  v, 

Indiana,  —  Kewman    v,    Kiser,   128  O'Neil,  24  Oregon  57;  Moore  v,  Floyd, 

Ind.  258;  Clark  v,  Wright,  67  Ind.  224;  4  Oregon  260. 

Holland  v.  Spell,  144  Ind.  564;  Balti-  Pennsylvania,  —  Hallz/.  Lacy,  37  Pa. 

more,  etc.,  R.  Co.  v,  Johnson,  84  Ind.  St.  366;  Smith  v.  Jack,  3  W.  &  S.  (Pa.) 

420;  Test  V,  Larsh,  76  Ind.  452;  Mc-  loi. 

Grew  V,  Grayston,  144  Ind.  167;  Glass-  Texas,  —YXy  v,  Bailey,  36  Tex.  119. 

burn  V.  Deer,  143  Ind.  183;  Sterner.  Vermont, — Felch  r.  Gilman,  22  Vt.  38. 

Vert,    108    Ind.    232;     McCracken    v,  Wisconsin,  —  Smith  v,  Coleman,  77 

Cabel,  120  Ind.  266;  Monnett  v.  Hemp-  Wis.  343;  Wheeler  v,  Catlin,  44  Wis. 

hill,  no  Ind.  299;  State  v,  Kamp,  in  464;   Cogswell  v,  Colley,  22  Wis.  399; 

Ind.  56.  Pulling  v,   Columbia  County,  3  Wis. 

Iowa,  —  Bnena  Vista  County  v,  Iowa  337. 
Falls,  etc.,  R.  Co.,  55  Iowa  157;  Inde-  What  Is  Vot  Aooepteneeof  Benefit  — 
pendent  Dist.  v.  District  Tp.,  44  Iowa  Illiistration.  —  In  an  action  in  which 
201;  West  V,  Fitzgerald,  72  Iowa  306;  theplaintiff  recovered  judgment  for  the 
Hintrager  v,  Mahoney,  78  Iowa  542;  purchase  money  of  certain  real  prop- 
Anglo-American  Land,  etc.,  Co.  v,  erty  which  was  subject  10  the  lien  of 
Bush,  84  Iowa  281;  Weaver  v,  Stacy,  unpaid  taxes,  etc.,  the  judgment  di- 
93  Iowa  688;  Root  v,  Heil,  78  Iowa  rected  the  plaintiff  to  apply  the  money 
436;  Upton  Mfg.  Co.  V,  Huiske,  69  recovered  to  the  payment  of  such 
Iowa  557;  Tama  County  v,  Melendy,  taxes,  etc.,  and  further  declared  that  if 
55  Iowa  395;  Reichelt  v.  Seal,  76  Iowa  the  defendant  should  first  pav  them, 
277;  Mississippi,  etc.,  R.  Co.  v,  Bying-  he  should  be  credited  therewith  as  so 
^99;  z^  Iowa  yi%,  much  paid  on  the  purchase  money.    It 
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or  release  of  errors.* 

BeasoB  for  Bale.  —  This  rule  rests  upon  the  principle  of  an 
implied  affirmance  of  the  judgment  by  such  conduct,*  and  also 
upon  the  ground  that  upon  another  trial  the  plaintiff  might  fail 
to  recover  altogether,  and  thus  be  in  possession  of  money  to 
which  he  was  not  entitled.' 

Whflre  BeooTery  Cannot  Be  Leu  tlian  Amount  Acoepted.  —  The  rule  does 
not  apply  where  it  plainly  appears  from  the  showing  or  answer 
of  the  defendant  that  the  plaintiff  appellant  could  not  recover 
less  than  the  amount  awarded  him  by  the  decree  upon  a  new 
trial.* 

8eparable  Prorisions.  —  The  doctrine  of  waiver  applies  only  in  those 
cases  where  the  appellant  has  attempted  to  enforce  an  order  in 
his  favor,  or  some  part  thereof  connected  with  or  dependent 
upon  such  other  part  as  he  seeks  to  avoid  by  his  appeal,  or  in 
which  he  has  accepted  a  benefit  having  such  connection  or 
dependency.* 

b.  Applications  of  Rule.  —  Any  act  by  a  party  which 
would  render  it  fraudulent  to  reverse  a  decree  may  be  relied  on 
as  a  release  of  error  and  a  waiver  of  the  right  to  appeal.* 

was  held  that  this  provision  was  not  a  len,  137  N.  Y.  606.     See  also  Alexander 

benefit  secured  to  the  defendant  by  the  v.  Alexander,  104  N.  Y.  643,  and  Whit- 

jadgment,  in  such  sense  that  he,  hav-  aker  v,  McClung,   14  Minn.   170,  dis- 

ing  paid  the  taxes,  would  be  precluded  Hnguishtd  in   Lamprey    v,    Henk,    16 

from    appealing  from   the  judgment.  Minn.  405. 

Kelly  f.  Bloom,  (N  Y.  Super.  Ci.  Gen.  5.  Matter  of  Water  Com'rs,  36  Hun 

T.)  17  Abb.  Pr.  (N.  Y.)  229.  (N.  Y.)  534.     Sec  also  Holt  v,  Rees,  46 

1.  Corwin  v.  Shoup,  76  111.  246;  Mc-  III.  181;  Knappt/.  Brown,  45  N.  Y.  207 

Grew   V.   Grayston,    144   Ind.    167,    in  [citing  Bennett  v.  Van  Syckel,  18  N.  Y. 

which  latter  case  the  court  nV^^/ New-  481];  Murphy  v.  Spaulding,  46  N.  Y. 

man  v.  Riser,   128  Ind.  258;  Sterne  v.  559;  Genet  v.  Davenport,  60  N.  Y.  197; 

Vert,  108  Ind.  232,  11 1  Ind.  408;  Balii-  Wallace  v.  Castle,  68  N.  Y.  375;  Smith 

more,  etc.,  R.  Co.  v.  Johnson,  84  Ind.  v.  Raihbun,  75  N.  Y.  127;  Carll  v.  Oak- 

420;  Patterson  v.  Rowley,  65  Ind.  108;  ley,  97  N.   Y.  634;    Lake  v.  Lake,  17 

State  V.  Kamp,  iii  Ind.  56;  McCracken  Nev.  237;  Cogswell  v.  Colley,  22  Wis. 

v.  Cabel,  120  Ind.  266;  Clark  z^.  Wright,  400. 

67  Ind.  224;  2  Encyc.  of  Pl.  and  Pr.  6.  Austin  v,  Bainter,  40  III.  82;  Cor- 

174-175,  and  authorities    there   cited;  win  v.  Shoup,  76  III.  246;  Morgan  v. 

Glassburn  r.  Deer,  143  Ind.  174.  Ladd,  7  III.  414;    Thomas  v.  Negus,  7 

3.  Chapman    v.    Lee,    51   Ala.    108;  111.  701. 

Hall  V.  Hrabrowski,  9  Ala.  278;  Knox  Waiver  by  Filing  Tranioript  in  Other 

».  Steele,  18  Ala.  815;  Riddle  &.  Hanna,  Ck)antiet.  —  A  judgment  creditor  does 

25  Ala.  484;    Murphy  v.  Murphy,  45  not  waive  his  right  to  appeal  from  a 

Ala.  123;    Morgan  v,  Ladd,  7  III.  414;  judgment  by  merely  causing  a  tran- 

McGrew   v.   Graysion,    144    Ind.   167;  script  thereof   to  be   filed  in  another 

Benkard  v,  Babcock,  2  Robt.  (N.  Y.)  county,  for  the  purpose  of  preserving 

175.  the  lien   upon   real  estate,  where   no 

S.  McCreeliss  v,  Hinkle,  17  Ala.  459;  execution    is    issued    and    no    action 

Holt  V.  Rees,  46  III.  181:  Ro  Bards  v.  taken  towards  enforcing  the  judgment. 

Lamb,  76M0.  195;  Cassell  w.  Fagin,  II  Tama  County  v.   Melendy,    55    Iowa 

Mo.  208.  396. 

4.  McCreeliss  v.  Hinkle,  17  Ala.  459;  Appeal  from  Jnitiee*!  Court.  —  On  ap- 
Upton  Mfg.  Co.  V.  Huiske,  69  Iowa  562  peal  from  the  judgment  of  a  justice  to 
\disHnguishing  Independent  Dist.  v.  the  Circuit  Court,  the  cause  is  heard 
District  Tp.,  44  Iowa  201];  Higbie  v.  de  novo,  and  as  that  court  in  such  case 
Westlake,  14N.Y.  2S1;  Mellen  v.  Mel-  does  not  sit  as  a  court  of  errors,  the 
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Bomarriage  After  Bivorce.  —  Where  one  against  whom  a  decree  has 
been  granted  accepts  the  benefit  of  the  decree  by  subsequently 
remarrying,  he  cannot  prosecute  an  appeal  from  such  decree.* 

Aceeptanoe  of  Honey  directed  to  be  paid  by  a  decree  is  a  waiver  of 
an  appeal.* 

Aooeptanee  of  Coeta.  —  Where  an  order  is  granted  upon  condition 
of  payment  of  costs,  accepting  the  costs  under  the  order  is  a 
waiver  of  any  right  to  appeal  from  it,^  but  when  the  imposition 
of  costs  was  absolute  and  not  conditional,  their  acceptance  is  not 
a  waiver  of  the  right  to  appeal  from  the  rest  of  the  order.* 

Issnanee  of  Execution.  —  A  party  suing  out  an  execution  upon  a 
judgment  in  his  favor  elects  to  take  it  as  rendered,  and  cannot 
afterwards  prosecute  a  writ  of  error.* 

doctrine  that  accepting  the  benefits  of  14  Minn.  170,  upon  the  ground  that  in 

a  decree  is  a  release  of  errors  has  no  that  case   no  costs   were  paid   except 

application  t^  such  appeals.     Kasting  such  as  the  plaintiff  was    entitled  to 

V,  kasting,  47  111.  438.  irrespective  of  the  demand  for  a  second 

1.  Garner  v.  Garner,  38  Ind.  139.  trial;  Luptonv.  Jewett,  i  Robt.  (N.  Y.) 

8.  Holt  V.   Rees»  46  111.  181;  Brown  639;  Radway  t/.  Graham,  (C.  PI.  Gen. 

V.  Vancleave.  86  Ky.  381.  T.)  4  Abb.   Pr.  (N.  Y.)  468;  Smith  v. 

Contra  in  Eqnlty.  —  A  party  may  ap-  Coleman,  77  Wis.  343;  Cogswell  v.  Col- 
peal  from  a  final  decree  of  chancery,  ley,  22  Wis.  399. 

even  though  he  has  accepted  the  4.  Farmers'  L.  &  T.  Co.  r.  Bankers, 
money  awarded  by  the  decree.  Clowes  etc.,  Tel.  Co.,  109  N.  Y.  342.  IHs- 
V.  Dickenson,  8  Cow.  (N.  Y.)  328.  See  tin^ uis At n^Ra.dwB.y  v.  Graham,  (C.  PI. 
also  Meaders  v.  Gray,  60  Miss.  400,  45  Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  468;  Mar- 
Am.  Rep.  414;  Erwin  V.  Lowry,  7  How.  vin  v.  Marvin,  (Ct,  App.)  11  Abb.  Pr. 
(U.S.)  172.  N.   S.   (N.   Y.)  97;    Platz   v.    Cohocs. 

Aooeptanoe  of  Voluntary  Tender.  —  An  (Supm.  Ct.  Spec.  T.)  8  Abb.  N.  Cas. 

appeal  by  a  plaintiff,  from  judgment  in  (N.  Y.)  392.     See  also  Whitaker  v.  Mc- 

his  favor  upon  a  verdict,  is  not  waived  Clung,  14  Minn.   170,  distinguished  in 

by  the  tender  of  the  defendant  to  him,  Lamprey  v,  Henk,  16  Minn.  405. 

and  his  acceptance,  of  the  amount  of  ff.  Cassell  t/.  Fagin,  11  Mo.  208;  Hall 

such  verdict  and  the  costs  included  in  v.  Lacy,  37  Pa.  St.  366;  Smith  v.  Jack, 

such  judgment.     The  acceptance  of  a  2  W.  &  S.  (Pa.)  loi;    Ullery  v.  Clark, 

sum  tendered  on  account  of  a  claim,  18  Pa.  St.   148;  Fly  v,  Bailey,  36  Tex. 

only  extinguishes  when   it   is  all  the  119. 

claimant  is  entitled  to,  or  is  accepted  Abandonment   of  Appeal.  —  Where  a 

as  being  so.     The  amount  to  which  an  plaintiff  who  had  appealed  from  a  judg- 

appellant  is  entitled  must  depend  upon  ment  rendered  in  his  favor,  but  for  a 

the    ultimate    result    of     an    appeal,  less  amount  than  he  claimed,  CTiiecut- 

Benkard  v.  Babcock,  2  Robt.  (N.   Y.)  ing  a  bond  with  surety  for  the  costs 

175.  only,  subsequently  causes  a  fi.  fa.  to 

Tendering     Eetnm    of    Honey.  —  In  be  issued  against  the  defendant,  it  will 

Murphy  v.  Murphy,  45  Ala.  123,  it  was  be  considered  a  voluntary  execution  of 

held   ihit  a  receipt  of  the  moneys  due  the  judgment  and  an  abandonment  of 

upon  the  decrees  appealed  from,  and  the  appeal.    Campbell  v.  Orillion,  3La. 

the  allowance  of  their  satisfaction  in  Ann.  115.    See  also  Knapp  v.  Brown, 

consequence  of  their  payment  in  full  45  N.  Y.  207. 

before  the  appeal,  is  a  waiver  of  all  Contra  —  Vniatisfled  Exeentlon.  —  The 

errors,  unless  the  moneys  thus  received  plaintiff  has  a  legal  right  to  take  an  ap- 

are  returned  or  tendered  to  the  appel-  peal  although  he  had  ordered  an  exe- 

lee  before  proceeding  to  assign  errors,  cution,   unless  the  execution    of    the 

and  upon  motion  the  appeal  was  dis-  judgment    has  been   legally  satisfied 

missed.  prior  to  the  appeal.     Medart  v.  Baker's 

8.  Lamprey  v,  Henk,   16  Minn.  405,  Eureka  Hot  Air,  etc.,  Mfg.  Co.,  51  Mo. 

distinguishing  Whitaker    v,  McClung,  App.  21. 

178  Volume  XIX. 


nBigkt    DISCHARGE  OF  JUDGMENTS.  ofAspiiL 

c.  Dismissal  of  Appeai Where  the  plaintiff  appeals  from 

a  judgment  in  his  own  favor,  and  it  appears  that  he  has  received 
payment  and  entered  satisfaction,  the  appeal  will  be  dismissed ;  * 
and  so  if,  after  an  appeal  from  a  judgment  in  his  own  favor,  the 
appellant  coerces  or  accepts  a  satisfaction  or  benefit  of  the  judg- 
ment, he  thereby  waives  his  appeal,  and  the  appeal  will  be  dis- 
missed on  motion.' 

ElMtloii  to  Bafuid  or  tailSMr  iMimiiial.  —  The  court  may  entertain  a 
motion  to  compel  a  party  whose  judgment  or  decree  has  been 
paid  and  satisfied,  to  elect  either  to  refund  the  moneys  thus  paid 
to  him.  or  to  dismiss  the  appeal;*  which  motion  should  be 
supported  by  affidavits  of  the  fact  of  satisfaction  and  payment.* 

3.  ydantary  Ferformanoe,  —  A  voluntary  payment  by  the 
defendant  of  a  judgment  against  him  has  been  held  to  preclude 

1.  People    V,   Burns,   78    Cal.   645;  to  compel  the  plaintiff  to  refund  the 

Tama  County  v,   Melendy,   55    Iowa  money  or  dismiss  his  writ  of  error, 

395;    Upton  Mfg.  Co.  v,    Huiske,  69  seems  to  me  to  be  a  discretionary  one, 

Iowa  557.   SeealsoMurphyv.  Murphy,  and  may  be  well  exercised  when  the 

45    Ala.    123;    Kenney  v.    Parks,    120  conduct  of  a  party  is  vexatious  or  op- 

Cal.  39.  pressive  and  may  ultimately  result  to 

S.  Chapman    v.    Lee,   51   Ala.    106;  the  injury  of  the  other;  but  when  the 

Knox  V.  Steele,  18  Ala.  815;  Hall  v.  defendant  can  in  no  aspect  of  the  case 

Hrabrowski,    9    Ala.    278;    Bradford  be  injured  by  the  plaintiff's  receiving 

V.  Bash,   10   Ala.  274;    McCreeliss  v.  the  money,  and  this  is  paid  without 

Hinkle,  17  Ala.  459;  Campbell  v.  OriU  compulsion,  I  see  no  good  reason  why 

lion,  3  La.  Ann.  115;  Mellen  v.  Mellen,  we  should  make  an  order  on  the  plain- 

137  N.  Y.  606;  Bennett  v.  Van  Syckel,  tiff  to  refund  the  money  or  to  submit 

x8  N.  Y.  481;  Alexander  v.  Alexander,  to  a  dismissal  of  his  writ."     McCreeliss 

104  N.  Y.  643.  V,   Hinkle,   17  Ala.  459,  distinguishing 

Bzanitioii  —  When     and    WImh    Vot  Hall  v.  Hrabrowski,  9  Ala.  278,  and 

Ormmd  te  IHimlwal.  —  Where  plaintiff  Bradford  v.  Bush,   10  Ala.  274.    See 

causes  execution  to  issue,  and  after-  also  Knox  v.  Steele,  18  Ala.  815. 

wards  sues  out  a  writ  of  error  on  mo-  Allowing  Time  to  Sefnnd. —  In  Knox 

tion  of  defendants,  the  writ  of  error  v.  Steele,  18  Ala.  815,  the  court  allowed 

will  be  dismissed.     Fly  v.  Bailey,  36  the  appellant  until  the  following  term 

Tex.  119.  to  refund  the  amount  received  on  his 

Bat  it  is  not  a  sufficient  ground  for  a  decree,  and  ordered  that  if  he  should 
dismissal  of  the  appeal,  that  payment  so  refund  the  errors  assigned  would 
of  the  judgment  has  been  enforced  by  then  be  heard,  but  if  he  failed  to  re- 
execution,  when  it  is  shown  to  the  fund  the  writ  of  error  was  to  be  dis- 
court,  by  proper  affidavits,  that  the  ex-  missed. 

ecution  was  issued  without  instructions  Staying  Szeeation.  —  After  an  appeal, 

from    either   the   plaintiff  or    his  at-  the  Supreme  Court  will  compel  the  ap- 

torney,  and  without  their  knowledge,  pellant,  under  penalty  of  a  dismissal, 

and  that  the  plaintiff  has  refused  to  re-  to  desist  from  enforcing  an  execution, 

ceive  the  money  from  the  clerk.    Chap-  Chapman    v.   Lee,  51  Ala.   106.    See 

man  v.  Lee,  51  Ala.  106.  also  article  Supersedeas  and  Stay  of 

S.  Riddle  v,    Hanna,   25  Ala.  484;  Proceedings. 

McCreeliss   v.    Hinkle,  17    Ala.  459;  Fladsg  Appellee  in  Stata  Quo.  — An 

Koox  V.  Steele,   18  Ala.  815;  Hall  v.  appellant  who  has  enforced   and   re- 

Hrabrowski,  9  Ala.  278;  Bradford  v.  ceived  satisfaction  of  the  decree  will 

Bush,  10  Ala.  274;  Murphy  v.  Murphy,  not  be  allowed  to  assign  errors  until 

4S  Ala.  123;  Knapp  V.  Brown,  45  N.  Y.  he  has  done  what  is  necessary  to  place 

207.    See  also  Alexander  v,  Alexander,  the  appellee  in  statu  quo.     Riddle  v. 

104  N.  Y.  643.  Hanna,   25  Ala.  484,   citing  Knox  v. 

MMratimi   of  Oonrt.  — "The    power  Steele,  18  Ala.  815. 

thai  exercised  by  the  appellate  court,  4.  Murphy  v.  Murphy,  45  Ala.  Z33, 

179  Volume  XIX. 


Xflbet  on  Bight  SA  TISFA  CTION  OF  JUDGMENTS.  ot  AppaiO. 

an  appeal.*  The  better  view,  however,  is  that  payment  of  a 
judgment  must  be  regarded  as  compulsory,  and  therefore  as  not 
releasing  errors  or  depriving  the  payor  of  his  right  to  appeal,* 
through,  of  course,  a  payment  may  be  made  under  such  circum- 
stances as  to  preclude  an  appeal,  as  where  the  defendant  thereby 
procures  a  benefit  to  which  he  was  not  otherwise  legally  entitled.* 

1.  Borgalthous  v.  Farmers,  etc.,  Ins.  sued  out  a  fi.  fa.,  and  the  plaintiff  in 

Co.,   36  lov^a  250,   dHH£  Mississippi,  error  gave  liis  notes  for  the  amount  of 

etc.,  R.  Co.  V,  Byington,  14  Iowa  572;  the  judgment,  agreeing  that  it  should 

Morton  v.  Superior  Ct.,  65  Cal.  496.  stand   as  security.     It  was  held  that 

8.  Kenney   v.    Parks,    120  Cal.    22;  this  was  no  ground  for  setting  aside  or 

Page    V,   People,   99   111.   418;    Hatch  staying   proceedings  on   the    writ    of 

V.  Jacobson,  94  111.  584;  Beardsley  v,  error,  and  that  even  a  payment  of  the 

Smith,    139    111.    295;    Armstrong    v.  judgment  would  be  no  ground  for  this. 

Douglas  Park   Bldg.    Assoc,   176   111.  Per   Jones,  Chancellor,    and    Colden, 

898;    Richeson   v,   Ryan,    14    111.   74;  Senator.     Nor  would  the  collection  of 

Arroes  v.  Chappel,  28  Ind.  469;  Dick-  the  money  by  execution.     Per  Colden, 

ensheets    v.    Kaufman,    28    Ind.   251;  Senator.     Dyelt  v.  Pendleton,  8  Cow. 

Gordon  v.  Gibbs,  3  Smed.  &  M.  (Miss.)  (N.  Y.)  325. 

402;  Dyett  V.  Pendleton,  8  Cow.  (N.  Payment  to  Secure  Property  firom  Be- 

Y.)  325;  Barthelemy  v.  People,  2  Hill  oeiver.  —  The    fact    that   a  deficiency 

(N.  Y.)  255.  decree  was  paid  under  stress  of  a  sup- 

Belease  of  Error.  —  As  to  what  consti-  plemental  decree,  in  order  to  procure 

tutes  a   release    of  errors,   how   it  is  appellant's  discharge  and  secure  pos- 

pleaded,    objections  to  the   plea  and  session  of  her  property  from  a  receiver, 

trial  of  the  issue,  see  article  Error,  does  not  waive    her  right  to  assign 

Writ  of,  vol.  7,  p.  869  et  seq,  error  on   such  decree.     Armstrong  v, 

"  The  payment  of  a  judgment  before  Douglas   Park   Bldg.   Assoc,  176  111. 

execution  issued  does  not  operate  as  a  298.     Citing  Page  v.  People,  99  111  418; 

release  of  errors.*'     Page  v.  People,  09  Richeson  v,  Ryan,  14  111.  74;  Hatch  v. 

111.  418,  ciHng  Richeson  v.  Ryan.  14  III.  Jacobson,  94  111.  584. 

74,  and  Hatch  v.  Jacobson,  94  111.  584.  S.  Payment  to  Seonre  Btay  of  Exeontion. 

Distinotion Between  Yolnntary  Payment  — A  judgment  debtor  who  makes  a 

and  Yoliintary  Aooeptanee.  —  In  Cassell  part  payment  on  the  judgment,  and 

V,  Fagin,  11   Mo.  208,  a  distinction  is  then  secures  a  postponement  of  levy 

drawn  between  a  judgment  debtor  who  of  execution,  thereby  waives  his  right 

pays  the  judgment  under  compulsion,  to  a  review.    Smith  v,   O'Brien,  146 

and  who  may  therefore,  notwithstand-  Mass.  294.     But  compare  Dyett  v,  Pen- 

ing  the  payment,  maintain  an  appeal,  dleton,  8  Cow.  (N.  Y.)  325 

and  the  judgment  creditor  who  is  un-  Payment  to  Seonre  Consent  Deoree. — 

der  no  necessity  for  suing  out  an  exe-  Acts  in  pais  occurring  either  before  or 

cution  to  enforce  his  judgment,  and  after   the  rendition  of  decree,    which 

who,  if  be  does  so,  thereby  voluntarily  would  make  it  fraudulent  In  either  to 

extinguishes  his  judgment  and  leaves  seek  a  reversal  of  the  decree,  may  be 

nothing  for  a  writ  of  error  to  operate  pleaded  in  bar  of  the  writ.     Thus  if  a 

upon.     When  a  party  voluntarily  ex-  valuable  consideration  moved  from  the 

tinguishes    his    judgment    he  cannot  defendant  to  the  plaintiff  in  error,  as 

afterwards  complain  of  error  In  it.    See  an  inducement  to  the  latter  to  consent 

also  Independent  Dist.  v,  Dist.  Tp.,  44  to  the  decree  in  question,  and  if,  upon 

Iowa  201;    Borgalthous  v.    Farmers,  such    consideration,    the    plaintiff    in 

etc.,  Ins.  Co.,  36  Iowa  250.  error  did  consent,  these  facts  may  be 

Giving  Votes  to  Stand  ai  Seenrltj.  —  shown,  independently  of  the  decree. 

After  judgment,  and  error  brought,  no  in  bar  of  the  writ  of  error.     Austin  v, 

bail  being  in,  the  defendant  in  error  Bainter,  40  111.  82. 
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SCANDAL  AND  IMPERTINENCE. 

By  Alfred  Piziy. 

L  Scops  of  Abticle,  182. 
n.  BspinTiOH,  Obioiv,  ahd  Applicatiov,  182. 

1.  Courts  of  Equity^  182. 

2.  Courts  of  Admiralty^  183. 

3.  Courts  of  Law y  1%^, 

4.  To  What  Papers  Applicable,  183. 

a.  Impertinence,  183. 

(i^  Pleadings,  183. 

(2)  Affidavits  and  the  Like,  184. 

(3)  Statutory  and  Other  Changes^  185. 

b.  Scandal,  186. 

5.  Matter  Constituting  Impertinence^  187. 

a.  In  General,  187. 

b.  Trivial  Impertinence,  193. 

6.  Matter  Constituting  Scandal,  195. 

7.  Relation  of  Scandal  to  Impertinence,  197. 

8.  Answering  Immaterial  Issues,  198. 

HL   XSMEDIE8  FOE  SCAITDAL  AHD  IKFEBTIVEVGE,  I99. 
I.  Striking  Out  or  Expunging,  199. 

a.  Source  of  Court* s  Power,  199. 

b.  When  Application  Made,' 200. 

(j.)  In  General,  200. 

(2)  For  Impertinence  in  Answer,  202. 

(3)  Effect  of  Waiver,  204. 
e.  Parties  to  Application,  206. 

d.  Form  of  Application  —  Procedure,  207. 

(i)  Equity  Practice,  207. 

(a)  Motion  or  Petition,  207. 

\b)  Exceptions,  208. 

\c)  Reference  to  Master,  212. 

(2)  Practice  under  Codes,  213. 

(3)  Demurrers  and  Exceptions  for  Insufficiency^  214. 

e.  Issues  Made  by  Application,  215. 
/.  How  Stricken  from  Record,  217. 

CC\   When  Contained  in  Pleadings,  217. 
(2)  When  Contained  in  Affidavits,  219. 
a.  Other  Remedies  —  Punishments,  220. 

a.  In  General,  220. 

b.  Contempt  and  Disbarment  Proceedings,  22a 
€.  Civil  and  Criminal  Actions,  221. 
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BoopeofArtiala.  SCANDAL  AND  IMPERTINENCE.  DeftnitiM, tte. 
IV.  Costs,  224. 

1.  To  Successful  Applicant ^  224. 

2.  Against  Unsuccessful  Applicant^  226 

y.  Appeals^  227. 

1.  In  General^  227. 

2.  Under  Chancery  Practice^  228. 

3.  Under  Code  Practice^  228. 

4.  From  Final  Decree^  229. 

CROSS-REFERENCES. 

See  generally  articles  AFFIDAVITS,  vol.  i,  p.  309;  DEPOSI- 
TIONS, vol.  6,  p.  471 ;  DISCOVERY,  PRODUCTION,  AND 
INSPECTION,  vol.  6,  p.  728;  EXAMINATION  OF  PAR- 
TIES   BEFORE    TRIAL,    vol.    8,    p.    35;     SHAM   AND 

FRIVOLOUS  PLEADINGS;  STRIKING  OUT;  SUR- 
PLUSAGE. 

I  Scope  op  Aeticle.  —  This  article  includes  a  treatment  of 
the  subject  of  scandal  under  whatever  system  of  procedure  it 
occurs,  and  whether  at  law  or  in  equity;  but  it  is  otherwise  with 
impertinence  in  pleadings,  the  treatment  of  which  is  confined 
to  causes  in  equity  in  jurisdictions  where  the  procedure  has  not 
been  assimilated  by  codes.  At  common  law  the  little  unneces- 
sary matter  that  crept  in  over  the  technical  rules  of  pleading  was 
denominated  surplusage  and  was  merely  disregarded ;  while  in 
the  terminology  of  the  codes,  the  word  "impertinent"  has 
been  superseded  by  the  terms  *'  immaterial,"  "  irrelevant,"  and 
*'  redundant."     See  article  SURPLUSAGE. 

U  Depieitioe,  Oeioie,  ahd  Applicatioh  —  1.  Courts  of  Equity. 
—  Scandal  and  impertinence  are  defects  in  pleadings,  affidavits, 
and  other  writings  appertaining  to  proceedings  in  courts,  due  to 
the  incorporation  therein  of  unnecessary  matter.  They  relate 
primarily  to  causes  in  chancery,  having  originated  with  the  early 
English  chancellors  in  their  efforts  to  prevent  abuse  of  the  sys- 
tem of  procedure  which  they  established.^ 

1.  Pleadings  in  Ohanoery  Hot  Teohnioal  cording  10  the  verity  of  the  matter;  we 

as   at   Law.  —  "Attempts    were  made  have  to  judge  according  to  conscience, 

by  the  practitioners  to  introduce  into  et  non  secundum  allegata,*    *    *    *    Had 

the  Court  of  Chancery  the   technical  not  the    clerical    chancellors   resisted 

rules  of  pleading  which  prevailed  in  with  effect  the  introduction  of  the  com- 

the  courts  of  law;    but    the    clerical  mon-law  system  of  pleading,  much  of 

chancellors  pertinaciously  and  success-  the  utility  of    the  court  would   have 

fully  resisted  their  attempts.    *    •    *  been  destroyed;    this    is   one  of    the 

'  In   the    chancery,'    said    Chancellor  many  advantages  that   resulted  from 

Stillington,  who,  though  in  other  re-  the  court  having  been  founded  by  per- 

spects   perhaps   not  a  very  estimable  sons  who  took  for  their  guide  the  prin- 

person,  seems  to  have  done  more  than  ciples  of  general  jurisprudence,  and 

any  other  chancellor  before  his  time  looked  only  to  the  attainment  of  what 

towards  settling  the  rules  of  the  court,  they,  considered  to  be  substantial  jus- 

*  a  man  shall  not  be  prejudiced  by  mis-  tice/'     i  S pence's  Equitable  Jurisdic- 

pleader,  or  for  default  of  form,  but  ac-  tion  375. 
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2.  Courts  of  Admiralty.  —  Both  scandal  and  impertinence  are 
defects  in  proceedings  in  courts  of  admiralty,*  they  being  courts 
of  equity  to  the  extent  of  their  jurisdiction.* 

8.  Courts  of  Law.  —  In  proceedings  at  law,  also,  objections  for 
scandal  will  lie.' 

4.  To  What  Papers  Applicable  —  a.  Impertinence  —  (i)  Plead- 

ings.  —  Originally  it  seems  that  impertinence  was  recognized  as 
a  defect  only  in  answers  and  subsequent  pleadings ;  *  but  it  was 
applied  to  the  bill  at  an  early  date.*     The  technical  character  of 

CiTil    Law   FoUowed.  —  **  When   the  Rule  39  of  the  Supreme  Court  of  the 

Court  of   Chancery  took  its   rise  and  District  of  Columbia  sitting  as  a  court 

began  to  take  cognizance  of  judicial  of  admiralty  is  similar  in  substance, 

contests,  the  mode  of  trial  by  jury  not  8.  See  article  Admiralty,  vol.  i,  p. 

appertaining  to  that  court,  the  incon-  251,  note  i;  3  Black.  Com.  69. 

venience  resulting  from  mingling  ques-  8.  Davis  v.  Louisville,  etc.,  R.  Co., 

tions  of  law  and  of  fact,  to  be  referred  108  Ala.  660;  Atty.-Gen.  v.  Parsell,  99 

to  different  tribunals,  was  not  felt  by  Mich.  381;  Mitchell  v.  Brown,   88  N. 

it.     As  the  chancellor  could  take   all  Car.  156;  Riddle  v.  Stevens,  2  S.  &  R. 

the  time  requisite  for  the  fullest  exam-  (Pa.)  538;  Thompson  v.  Dicas,  2  Dowl. 

ination,  and  as  he  assumed  originally  P.  C.  93;  Cassen  v.   Bond,  3  Y.  &  J. 

to  eschew  the  strict  and  technical  rules  531;  Brunswick  v,  Sloman,  i  L.  M.  & 

of  the  common  law,   and  to  proceed  P.  247;  Anonymous,  2  Wils.  C.  PI.  20, 

upon  the  broad  equities  of  the  case,  he  i  Chit.  676,  note  <z,  18  £.  C.  L.  201, 

naturally  encouraged  the  presentment  note  a, 

of    the    facts    at   large.      Hence    the  Seandal  and  Defect  at  Law  as  in  Equity, 

adoption  of  the  forms  of  the  civil  law."  — *' The  court    expressed    great    dis- 

Per  Selden,   J.,   in   Knowles  v.   Gee,  pleasure  that  such  language  was  used 

(Supm.  Ct.  Spec.  T.)4  How.  Pr.  (N.  Y.)  in  a  declaration  when  there   was  no 

317.  occasion  for  it,  and  intimated  their  de- 

1.  The  Whistler,  13  Fed.  Rep.  295;  sire  that  whenever  the  like  scandal  is 

The  California,  i  Sawy.  (U.  S.)  465,  4  inserted  in  a  declaration  that  somebody 

Fed.  Cas.  No.   2,312;    The    Gustavia,  would  move  to  strike  the  words  out, 

Blatchf.  6i  H.  Adm.  189,  11  Fed.  Cas.  and  to  refer  it  for  scandal  and  imperti- 

No.  5,876;  The  Elizabeth  Firth,  Blaichf.  nence,  and  that  they  should  direct  the 

&  H.  Adm.  195,  8  Fed.  Cas.  No.  4,  361;  prothonotary  to  tax  exemplary  costs; 

The  Radnorshire.  5  P.  D.  172,  4  Asp.  that  the  rule  for  referring  scandal,  etc., 

M.  Cas.  338;  The  Biola,  5  Asp.  M.  Cas.  ought  to  be   the  same  at  law  as  in 

125,  34  L.  T.  N.  S.  185,  24  W.  R.  524.  equity."    Anonymous,  2  Wils.  C.   PI. 

See    also    jHavemeyers,    etc.,    Sugar  20,  i  Chit.  676,  note  a,  18  E.  C.  L.  201, 

Refining  Co.  v,  Compania,  etc.,  43  Fed.  note  a. 

Rep.  90:  The  Mexican  Prince,  70  Fed.  Scope  of  Article.  —  As  to  impertinence 

Rep.  246.  in  pleadings  in   common-law   actions, 

Bvlee  of  Court.  —  Rule  36  of  the  rules  see  supra^  I.  Scope  of  Article, 
of  practice  for  the  court  of  the  United  4.  i  Spence's  Equitable  Jurisdiction 
States  in  admiralty  and  maritime  jur-  376,  wherein  it  was  said:  *'  Very  strin- 
isdiction,  on  the  instance  side  of  the  gent  measures  were  taken  to  prevent 
court,  regulating  the  practice  as  re*  impertinent  matter  from  being  intro- 
spects scandal  and  impertinence,  is  as  duced  into  answers  and  other  subse- 
follows:  '*  Exceptions  may  be  taken  to  quent  pleadings." 
any  libel,  allegation,  or  answer,  for  Answer  in  Intervention.  —  An  applica- 
scrplusage,  irrelevancy,  impertinence,  tion  to  intervene  in  an  action  as  de- 
or  scandal;  and  if,  upon  reference  to  a  fendant  should  be  accompanied  by  the 
master,  the  exception  shall  be  reported  answer  to  be  filed,  but  if  not  so  accom- 
to  be  so  objectionable  and  allowed  by  panied  the  petition  of  intervention  may 
the  court,  the  matter  shall  be  ex-  be  allowed  to  stand  as  the  answer  after 
punged,  at  the  cost  and  expense  of  the  all  impertinence  and  scandal,  if  any, 
party  in  whose  libel  or  answer  the  same  be  stricken  from  it.  Toler  v.  East  Ten- 
is  found."  2  Foster's  Fed.  Pr.,  ap-  nessee,  etc.,  R.  Co.,  67  Fed.  Rep.  168. 
pendix,  1284.  0.  Prolizi^.  —  Early  Orders  in  Chan- 
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the  plea  generally  precludes  impertinence  therein.* 

(2)  Affidavits  and  the  Like.  —  The  authorities  differ  as  to  the 
application  of  impertinence  to  affidavits,  interrogatories,  deposi- 
tions, and  similar  writings.  Some  hold  that  unnecessary  matter, 
not  scandal,  in  such  instruments  cannot  be  expunged  as  imperti- 
nence; that  the  remedy  lies  in  the  taxation  of  costs.*     From 

eery  were  directed  at  prolixity  in  the  376),  and.  as  with  the  technical  plead- 

bill,  which  at  that  time  seems  to  have  ings  required  at  common  law,  the  little 

been  a  defect  distinct  from  imperti-  impertinent  matter  that  crept  in  was 

nence.     The  remedy  for  it  was  first  de-  merely    disregarded    as    surplusage, 

murrer,  afterwards  the  taxation  of  the  Bell    v.    Woodward,   43    N.    H.    181; 

costs  of  the  unnecessary  matter  against  Davison  v.  Schermerhorn,  i  Barb.  (N. 

the  party  at  fault.     Cooper's  Eq.  PI.  Y.)  480;    Huntington    v.   Laidley,   79 

20;  Story's  Eq.  PI.  (loth  ed.),  §  266,  Fed.  Rep.  865.     In  one  case,  Dixon  v. 

note;   Hood  v,   Inman,  4  Johns.  Ch.  Olmius,  i  Cox  Ch.  412,  a  plea  was  ob- 

(N.  Y.)  437.  jected  to  for  impertinence. 

Statutes  and  Rules  of  Court,  —  This  8.  Borland  v.  Walker,  7  Ala.  269; 
early  distinction,  except  as  to  the  Jones  v.  Spencer,  2  Tenn.  Ch.  776; 
remedy,  is  still  noticeable,  statutes  Williams  v,  Corby,  8  Ont.  Pr.  83,  dis^ 
and  rules  of  court  containing  distinct  tinguishing  Stocks  v.  Ellis,  L.  R.  8  Q. 
pto visions  with  respect  to  prolix  state-  B.  454;  Osmond  v,  Tindall,  Jac.  625; 
ments  on  bills.  Camden,  etc.,  R.  Co  Cocks  v.  Worthington,  2  Atk.  236; 
w.  Stewart,  19  N.  J.  Eq.  343,  affirmed  21  Pyncent  v,  Pyncent,  3  Atk.  557. 
N.  J.  Eq.  484;  Hood  v,  Inman,  4  Johns.  *'  It  seems  to  me  that  if  interroga- 
Ch.  (M.  Y.)  437;  Insurance  Co.  v,  tories  and  depositions  are  to  be  re- 
Bauer,  9  Phila.  (Pa.)  147,  30  Leg.  Int.  ferred  for  impertinence,  it  is  absolutely 
(Pa.)  304;  Ramsey  v.  Temple,  3  Lea  necessary  that  before  deciding  that 
(Tenn.)  252;  Kelley  v,  Boettcher.  85  question  the  whole  cause  should  be  un- 
Fed.  Rep.  55.  But  prolixity  is  now  derstood  from  beginning  to  end.  It 
looked  upon  as  impertinence.  See  was  on  this  ground,  I  think,  that  Lord 
infra^  II.  5.  a.  In  General.  Hardwicke  went  [in  Pyncent  r.  Pyn- 

Distinction  Between  Prolixity  and  Im-  cent,  3  Atk.  557],  in  leaving  the  ques- 

pertinence. — Some  of  the  statutes  and  tion  of  impertinence  till  the  hearing, 

rules  of  court,  from  a  too  literal  repro-  though  he  would  strike  out  scandal,  as 

duction  of  the  early  orders  in  chancery,  that  affects  character;  but  impertinence 

even  now  make  a  distinction  between  only  affects  the  purse,  and  the  court 

prolixity    and    impertinence.      Thus:  may  afterwards  set  that  right."     Per 

"  Every  bill  shall  be  expressed  in  as  Lord  Eldon  in  Osmond  v,  Tindall,  Jac. 

brief  and  succinct  terms  as  it  reason-  625. 

ably  can  be,  and  shall  contain  no  un-  Exhibits  and  Doenmentary  Evidenoe.  — 

necessary  recitals  of  deeds,  documents.  This  doctrine  was  applied  in  one  case 

contracts,  or  other  instruments,  or  any  to  exhibits  attached  to  the  bill  and  to 

impertinent    or    scandalous   matter.*'  documentary  evidence  offered.    Jones 

Rule  13  in  equity,  15  R.  I.  644.    To  the  v.  Spencer,  2  Tenn.  Ch.  776. 

same  effect  see  Rule  22  in  equity,  Su-  Semedy  by  Demiirrer  —  Interrogatoriet. 

preme  Court  D.  C;  Rule  30  in  chan-  — Where   interrogatories  constituting 

eery,  72  Me.  592;  Pub.  Gen.  Laws  Md,  the  discovery  part  of  a  bill  call  for  evi- 

art.    16,   g   131.      See   also   Kelley   v.  dence  entirely  immaterial  or  uoavail- 

Boeitcher,  56  U.  S.  App.  363,  wherein  ing  to  the  complainants,  a  demurrer 

it  was  said  that  *'  prolixity,  tautology,  will  lie.    Exp,  Grantland,  29  Ala.  69; 

scandal,  and  impertinence  have  been  Waring  v,   Suydam,  4  Edw.  (N.   Y.) 

among  the  common  faults  of  bills  in  426;     Kuypers    v.     Reformed    Dutch 

equity,  time  out  of  mind."  Church.  6  Paige  (N.  Y.)  570;  Williams 

1.  Defects  in  Pleas  in  Equity.  — For  v,  Corby,  8  Ont.  Pr.  83. 
defects  in  pleas  in  equity  and  the  Hatter  Carried  In  B^ore  Kaitar,  as  a 
remedies  therefor,  see  article  Pleas  in  written  examination  on  inter  rogatories. 
Equity,  vol.  16,  p.  618.  The  laxity  of  may  be  referred  for  impertinence.  All- 
pleading  allowed  in  chancery  in  bills  f rey  r.  Allfrey,  14  Beav.  235;  Vaughan 
and  answers  was  not  permitted  in  the  v,  Lloyd,  i  Cox  Ch.  313.  So  of  a 
plea  (i  Spence's  Equitable  Jurisdiction  discharge.  Price  v.  Shaw,2  CoxCh.  184. 
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others  it  would  appear  to  constitute  impertinence  and  to  be  sub- 
ject to  the  usual  remedies.* 

sutntary  Interrogatoriaf. —  Under  statutes  which  have  provided 
means  of  obtaining  evidence  by  interrogatories  applicable  to  all 
actions,  superseding  the  discovery  part  of  a  bill  in  chancery, 
impertinent  interrogatories  are  frequently  stricken  out  on  motion 
or  exceptions.* 

(3)  Statutory  and  Other  Changes.  —  In  England  and  the  prov- 
ince of  Ontario,  Canada,  impertinence  as  a  defect  in  chancery 
proceedings  was  abrogated  prior  to  the  Judicature  Acts,  the 
unnecessary  matter  remaining  in  the  record  and  the  costs  occa- 
sioned by  it  being  taxed  at  the  hearing  against  the  party  at 
fault.*     Under  those  acts  and  the  orders  of  court  in  pursuance 

1.  Pearsc    v.   Brook,   3    Beav.   337;  in  Newry  v.  Kilmorey,  L.  R.  11  Eq. 

Ex  /.   Palmer,  4  Russ.  t88;    Keeling  425;    Fisher  v.  Owen,  8  Ch.   D.  645. 

V.  Hoskins,  2  Russ.  320;    Bickford  v.  Contra,    Williams    v,    Corby,   8    Ont. 

Skewes,  8  Sim.  207;  Philips  v.  Philips,  Pr.  83. 

3   Atk.   391;    Chimelli  v.   Chauvet,    i        In  Admiralty. —  Rule  23  in  admiralty 

Younge  384;   Exp,  Townsend,  3  Mol-  in  the  federal  courts  confines  interroga- 

loy  74.     See  also  Hill  v.   Hart-Davis,  tories  annexed  to  a  libel  to  matter  that 

26  Ch.  D.  470;  Walker  z\  Poole,  21  Ch.  is  issuable,  and  if  any  others  are  pro- 

r>-  835:    Marsh   v.   Pontefract,  W.   N.  pounded   they   may   be  stricken    out. 

(1876)  7,  I  Charl.  Ch.  Cas.  66;  Camden,  Havemeyers,  etc..  Sugar  Refining  Co. 

etc.,  R.  Co.  V,   Stewart,   19  N.  J.  Eq.  v.  Compania,   etc.,  43   Fed.   Rep.   90, 

343*  affirmed  21  N.  J.  Eq,  484,  wherein  cited  in  The  Mexican   Prince,  70  Fed. 

it  was  said:  "  By  the  settled  practice  Rep.  246. 

exceptions  will  lie  for  impertinence  in  Mf-criminatiott. — Interrogatories,  an- 
a  bill,  answer,  or  other  pleading,  and  swers  to  which  would  tend  to  crimi- 
in  interrogatories,  depositions,  or  affi-  nate  the  defendant,  cannot  be  stricken 
davits  in  any  suit.'*  Waring  v.  Suy-  out  as  scandal  or  impertinence,  if  they 
dam,  4  Edw.  (N.  Y.)  426,  where  it  was  are  pertinent  to  the  issues,  but  the  ex- 
held  as  to  interrogatories  in  bills  that  elusive  remedy  of  the  defendant  is  a 
'*  if  the  discovery,  when  made,  will  be  refusal  to  answer  them  on  that  ground, 
entirely  immaterial  or  unavailing  to  Fisher  v,  Owen,  8  Ch.  D.  645  [citing 
the  complainant  as  evidence,  the  de-  with  approval  McFadzen  v.  Liverpool, 
fendants  might  have  referred  the  bill  L.  R.  3  Exch.  279;  criticising  Atherley 
for  impertinence."  v.  Harvey.  2  Q.  B.  D.  524,  Saunders 

Undnr  BvIm  of  Court  in  some  juris-  v,  Jones,  7Ch.  D.  435,  and  Allhusen  v. 

dictions  it  is  provided  that  a  defendant  Labouchere,  3  Q.  B.  D.  654].     Compare 

shall  not  be  bound   to  answer  any  in-  Stocks  v.  Ellis,  L.  R.  8  Q.  B.  454,  cited 

terrogalory    in  the  bill    except  those  in  Williams  v.  Corby,   8  Ont.  Pr.  83. 

interrogatories  which  such  defendant  See  also  Jones  v,  Huntingdon,  3  Ch. 

is  required  to  answer,  and  where  he  Chamb.  (Ont.)  117. 
answers  any  statement  or  charge   to        8.  Taxation  of  Cofta.  —  This  taxation 

which  he  is  not  interrogated,  only  by  of  the  costs  occasioned  by  unnecessary 

stating  his  ignorance  of  the  matter  so  matter  is  not  a  remedy  initiated  by  the 

stated  or  charged,  such  answer  shall  statute  or  orders  in  chancery,  but  has 

be   deemed  impertinent.     Rule  40  in  been  applied  from  the  earliest  times, 

equity,  federal  courts,  2  Foster's  Fed.  See  infra.  III.  i.  e.  Issues  Made  by  Ap- 

Pn,  appendix,  1261;  Order  16  in  chan-  plication. 
eery  (1841),  3  Beav.  xvi.  England.  —  By    orders    in    chancery 

8.  Stevens  v.  Flannagan,  131  Ind.  1845  and  1850,  taxing  the  costs  oc- 
122;  McFarland  v.  Muscatine,  98  Iowa  casioned  by  unnecessary  matter,  at 
201 ;  Elliott  V,  Lyman,  3  Allen  (Mass.)  the  hearing,  was  provided  as  an  alter- 
no;  McMnrdy  v.  Insurance  Co.,  5  W.  native  remedy  merely.  Order  122.  7 
N.  C.  (Pa.)  211;  Moelling  v,  Naviga-  Beav.  Ixix.;  Order  9,  12  Beav.  xvii. 
tion  Co..  4  W.  N.  C.  (Pa.)  72;  Drake  v.  By  Act  of  Parliament,  15  &  16  Vict., 
Symes,  2  De  G.  F.  &  J.  81,  distinguished  c.  86,  that  remedy  was  made  exclusive. 
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thereof  it  has  been  revived  in  some  measure.^ 

b.  Scandal.  —  Any  paper  in  a  cause,  whether  a  pleading,  an 
affidavit,  or  another  writing,  if  made  the  vehicle  of  scandal,  may 
be  examined  with  a  view  to  its  reformation.' 

Reeves  v.  Baker,  13  Beav.  440,  note  b;  &  M.  193;  £xp.  Knight,  3  Mont.  &  A. 

Dufaur  v,  Sigel,  4  De  G.  M.  &  G.  520.  19,  58,  61,  2  Deac.  75. 

And  see  Camden,  etc.,  R.  Co.  v.  Stew-  Briob.  —  An  objection  on  the  ground 

art,  19  N.  J.  £q.  343,  a  firmed  21  N.  J.  of  scandal  will  lie  for  scandalous  matter 

£q.  404.      If  exceptions  for  imperti-  contained  in  briefs.     Green  v.  Elbert, 

nence  were  taken,   under  the  orders,  137  U.  S.  615;  Kelley  v.  Boettcber,  49 

and  the  matter  was  clearly  impertinent,  U.  S.  App.  620.    See  also  article  Briefs, 

the  proper  course  was  to  expunge  it,  vol.  3,  pp.  723,  724. 

and  not  to  leave  it  in  to  be  remedied  Scaj&dal  in  Paper  Book.  —  In  Matthew's 

by  taxation  of  costs.    Reeves  r.  Baker,  Appeal,  13  W.  N.  C.  (Pa.)  502,  in  sus- 

13  Beav.  436;  AUfrey  c.  AUfrey,  14  taining  an  objection  to  scandalous 
Beav.  235.  matter    contained    in  a    paper    book. 

Matter  Soandalons  as  to  One  and  Im-  the  court  said:  "  Objectionable  words 

pertinent  as  to  Another  Party.  —  No  ob-  hastily  spoken  in  the  warmth  of  oral 

jection  can  be  taken  to  a  joint  applica-  argument  may  often  be  excused.     In 

tion  if  the  matter  is  scandalous  as  to  printed  arguments  there  is  no  excuse 

one  of  the  applicants,  although   only  for  language  such  as  we  find  in  this 

impertinent  as  to  the  other.     Sadleir  v.  book." 

Smith,  7  Ont.  Pr.  409,15  Can.  L.  J.  52.  BilU  of  Costs.  —  If  a  solicitor's  bill  of 

Speoial  Order    to    Tax.  —  Before    the  costs  or  a  petition  for  the  taxing  of  it 

English    order    of     1845,    the    taxing  contains  scandalous  matter,  it  may  be 

masters  always  thought  that  they  had  referred  for  scandal.    Ex  /.  Wells,  i 

authority   to  deal   with  cases   of  im-  Deac.  69,  38  £.  C.   L.  376;  Re  Miller, 

proper  or  unnecessary  length  in  plead-  51  L.   T.   N.  S,  853,  33  W.  R.  210,  W. 

ings;  but  under  that  order  they  have  N.  (1884)  234. 

considered  that  they  have  no  such  au-  Depositions  and  AiRdayits.  —  Deposi- 

thority  unless  it  is  expressly  given  to  tions  may   be  attacked    for    scandal, 

them  by  the  court.     Moore  v.  Smith,  Eastham   v.   Liddell,   12  Ves.  Jr.  201. 

14  Beav.  393;  Re  Farington,  33  Beav.  And  the  same  is  true  of  affidavits.  Van 
346;  Ih  re  Skidmore,  i  Jur.  N.  S.  696,  Etten  v.  Butt,  32  Neb.  285;  Powell  v, 
3  Eq.  Rep.  736.  Kane,  5  Paige  (N.  Y.)  265;  Opdyke  r. 

Boandal.  —  Matter  that  is  scandalous,  Maible,  (Supm.  Ct.  Gen.  T.)  18  Abb. 

being  also  impertinent,  if  the  remedy  Pr.  (N.  Y.)  375,  266;  People  v,  Albany, 

for  scandal  has  not  been  applied,  can  etc.     R.  Co.,  (Supm.  Ct.  Spec.  T.)  8 

be  temedied  at  the  hearing  under  the  Abb.  Pr.  N.  S.  (N.  Y.)  122.  39  How.  Pr. 

English  orders  and  statute.      Dufaur  (N.  Y.)  49,  a^rm^</ 57  Barb.  (N.  Y.)  204, 

r.  Sigel,  4  De  G.  M.  &  G.  520.  sub  nom,    People  v.  Church,  2   Lans. 

1.  See  article  Surplusage.  (N.  Y.)47o;  McVey  v,  Cantrell,  8  Hun 
Interrogatories.  —  As  to  impertinence  (N.  Y.)  522;  People  v.  Murray,  (N.  Y. 

in   interrogatories  under  these   provi-  Super.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N. 

sions.  see  supra,  II.  4.  a,  (2)  Affidavits  Y.)  53;   Sadleir  v.   Smith,  7   Ont.  Pr. 

and  the  Like,  409;  In  re  Fitch,  2  Ch.  Chamb.  (Ont.) 

2.  Erskine  i/.  Garthshore,  18  Ves.  Jr.  288:  Cracknall  v,  Janson,  ir  Ch.  D.  i; 
114;  Re  Miller,  51  L.  T.  N.  S.  853,  33  Middlemas  v,  Wilson,  L.  R.  10  Ch. 
W.  R.  210,  W.  N.  (1884)  234;  Camden,  230;  Hewitson  v.  Sherwin,  L.  R.  10 
etc.,  R.  Co.  ».  Stewart,  19  N.  J.  Eq.  Eq.  53;  Cattell  z/.  Simons,  5  Beav.  396; 
343.  «#'"'w^  21  N.  J.  Eq.  484.  Re  Gornall,    I   Beav.    226;   £x  p,   Le 

Bankmptoy  and  Lnnaoy  Prooeedings. —  Heup,    18  Ves.  Jr.   221;  Anonymous, 

Scandal  in  petitions  and  affidavits  in  3  Ves.  &  B.  94;  Matter  of  Burton,  i 

bankruptcy  and    lunacy    proceedings  Russ.  380;  Sanderson's  Bail,    i   Chit, 

brought  in  equity  may  be  remedied  as  676,  18  E.  C.  L.  201:  Cassen  9.  Bond, 

in  other  causes.    Ex  p.  Simpson,   15  2  Y.  &  J.  531;  In  re  Wills,  9  Jur.  N.  S. 

Ves.  Jr.  476,  Anonymous,  3  Ves.  &  B.  1225;  Exp,  Saunders,  6  Jur.  20;  Exp» 

93;  Erskine  v,  Garthshore,  18  Ves.  Jr.  Chisman,  2  Glyn  &  J.  315;  Kernick  v. 

114;  Exp,  Gomm,   i  Deac.  366,  38  E.  Kernick,  9  L.  T.  N.  S.  800,   12  W.  R. 

C.  L.  507;  Exp,  Cunningham,  i  Mont.  336;  Goddard  v  Parr,  24  L.  J.  Ch.  783, 
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5.  Matter  Constituting  Impertmence  —  a.  In  General.  —  Imper- 
tinence includes  all  matter  not  material  to  the  cause  of  action  or 
the  defense,  or,  if  material,  that  is  not  within  the  issues  as 
made,^  or  which,  if  both  material  and  at  issue,  consists  only  in 

3  W.  R.  633;  Warner  v.  Mosses,  W.  N.  Test  of  Impertinence.  —  In  Woods  v. 

(i88i)69;Osma8tonv.  Land  Financiers,  MorreU,    i  Johns.   Ch.  (N.    Y.)    106, 

W.  N.  (1878)  loi.  Chancellor  Kent  laid  down  as  perhaps 

BIstement  of  Defendant.  —  In  Riddle  v,  the    best  test  by   which   to  ascertain 

Stevens,  2  S.  &  R.  (Pa.)  538,  it  was  whether  matter  is  impertinent/' lo  try 

held  that  the  statement  of  a  defendant  whether  the  subject  of  the  allegation 

under  the  Pennsylvania  Act  of  March  could   be  put  in  issue  and  would  be 

21,  1806,  regulating  pleading,  might  be  matter  proper  to  be  given  in  evidence 

attacked  for  scandal.  between  the   parties.'*    To  the   same 

1.  Camden,  etc.,  R.  Co.  c.  Stewart,  e£fecl  see  Bush  v.  Adams,  22  Fla.  177; 

19  N.  J.  Eq.  343.  affirmed  21  N.  J.  Eq.  Spaulding    v.    Farwell,    62    Me.   319; 

484,  quoted  with  approval  in  Leslie  v,  Goodrich    v,     Parker,    i    Minn.    195; 

Leslie,  50  N  J.  Eq.  155.  Leslie  v,  Leslie,  50  N.  J.  Eq.  155;  Wilk- 

Varions  Other  Beseriptions.  —  '*  While  inson  c.  Dodd.  42  N.  J.  Eq.  244,  affirm- 

tbere  are  many  different  definitions  of  ing  42  N.  J.  Eq.  647;  Kirkpatrlck  v. 

impertinence,  they  all  seem  to  agree  in  Corning,  40  N.  j.  Eq.  241,  reversing  on 

this,  that  any  matter  alleged  in  a  plead-  other  grounds  39  N.  J.  Eq.   22,  citing 

ing,  to  be  entitled  to  stand  against  ob-  Christie  v.  Christie,  L.  R.  8  Ch.  499; 

jection,  must  in  some  way  appear  to  be  Carpenter  v.  West,  (Supm.  Ct.  Spec. 

of  use  in  deciding  the  questions  in  dis-  T.)  5  How.  Pr.  (N.  Y.)  53;  Littlejohn  v, 

pate  in  the  particular  cause;  otherwise  Greeley,  (Supm.  Ct.  Spec.  T.)  22  How. 

It  is  useless,  and  serves  but  to  cumber  Pr.   (N.   Y.)  345;    Mussina  v.   Clark, 

the  record,  and  hence  should   be  ex-  (Supm.  Ct.)  17  Abb.  Pr.  (N.  Y.)  188, 

peiled  as  worthless."    Leslie  v,  Leslie,  citing  Williams  v.  Hayeh,  (Supm.  Ct. 

50  N.  J.  Eq.  155.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470;  Roul- 

Impertinence  is  said  by  Lord  Chief  ston  v.  Ralston,  13  Phila.  (Pa.)  175.  36 

Baron    Gilbert    to    exist    where    the  Leg.  Int.  (Pa.)  276:  Mrzena  v.  Brucker, 

records  of  the  court  are  stuffed  with  3  Tenn.  Ch.  161 ;  Johnson  v.  Tucker, 

long  recitals  or  with  long  digressions  2  Tenn.  Ch.  244;  Wright  z\  Wright,  6 

of  matters  of  fact  which  are  altogether  Tex.  3;  Toler  v.  East  Tennessee,  etc., 

unnecessary  and  totally  immaterial  to  R.  Co.,  67  Fed.  Rep.   168.    See  also 

the  point  in  question.     Gilb.  For.  Rom.  People  v.  McCumber,   18  N.  Y.  315, 

209.     To  the  same  effect  see  Bush  v,  affirming  on  other  grounds  27  Barb. 

Adams,  22  Fla.  177;  Hood  v,  Inman,  (N.  Y.)  632,  15  How.   Pr.  (N.  Y.)  186; 

4  Johns.  Ch.  (N.  Y.  )438;  Woods  v.  Lee  Bank  «/.  Kitching,  7  Bosw.  (N.  Y.) 
Morrell,  i  Johns.  Ch.  (N.  Y.)  103;  Car-  664.  n  Abb.  Pr.  (N.  Y.)  435;  Mitchell 
penter  v.  West.  (Supm.  Ct.  Spec.  T.)  v.  Koecker,  12  Beav.  44. 

5  How.  Pr.  (N.  Y.)  53;  Wood  z/.  Mann,  Irrelevant,  Immaterial,  and  Bednndant 
I  Sumn.  (U.  S.)  578,  30  Fed.  Cas.  No.  Matters  are  all  within  ihe  scope  of  im- 
17,953.  pertinence  as    a  defect    in    chancery 

In   Wood  V.  Mann,  i  Sumn.  (U.  S.)  pleadings.      Conwell    v.    Claypool.    8 

578,  30  Fed.  Cas.  No.  17,952,  Story,  J.,  Blackf.  (Ind.)  124;  Bush  v.  Adams,  22 

while    holding    thai    doubtless    such  Fla.   177;  Tucker  v,  Cheshire  R.  Co., 

matters  as  are  above  stated  by  Lord  21  N.  H.  29;  Carpenter  v.  West,  (Supm. 

Chief  Baron  Gilbert  to  be  impertinence  Ct.  Spec.  T.)  5  How.   Pr.  (N.  Y.)  53; 

are  such,  held  that  they  are  not  the  Littlejohn  v.  Greeley,  (Supm.  Ct.  Spec, 

only  matters  of  the  sort,  and  stated  im-  T.)  22  How.  Pr.  (N.  Y.)  345;  People  v. 

pertinence  as    he  conceives  it  to  be  Albany,  etc.,  R.  Co.,  57  Barb.  (N.  Y.) 

**  any   matters  not  pertinent  or  rele-  204,   sud  nom.    People  v.    Church,    2 

vant  to  the  points  which,  in  the  par-  Lans.  (N.  Y.)  459,  affirming  8  Abb.  Pr. 

ticular  suge  of   the    proceedings    in  N.  S.  (N.  Y.)  122.  39  How.  Pr.  (N.  Y.) 

which  the  cause  then  is,  can  properly  49;    Henry  v,    Henry.    Phil.   Eq.   (N. 

come  before  the  court  for  decision."  Car.)  334;   Toler  v.   East  Tennessee, 

Approved  in  Bush  v.  Adams,  22  Fla.  etc.,  R.  Co.,  67  Fed.  Rep.  168;  Kellev 

177,  and  Johnson  2/.  Tucker,  2  Tenn,  v.  Boettcher,   56  U.  S.  App.  363;  Gil- 

Ch.  244.  Christ  v.  Helena,  etc.,  R.  Co.,  47  Fed. 
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needless  repetition,*  or  matter  set  forth  by  the  pleader  with 

Rep.  593;  Agar  v.  Regent's  Canal  Co.,  1.  "  Thio  Bepetitloii  of  a  Xatarial  Stato- 

Coop.  /.  Eld.  212;  Bally  v,  Williams,  i  meat  is  of  itself  immaterial  and  imper- 

M'Clel.  &  Y.  335;  Duncan  v,  Vereker,  tinent."    AUfrey  v,  AUfrey,  14  Beav. 

W.  N.  (1876)  64,  2  Charl.  Ch.  Cas.  44.  235.     To  the  same  e£fect  see  Goodrich 

Bhetoric  and  Argument.  —  Matter  that  v,  Parker,  i  Minn.  196;  Waring  v.  Suy- 

is  merely  rhetorical  and  argumentative  dam,  4  Edw.  (N.  Y.)426;  Lawrence  v, 

is    out  of    place   in   a    pleading    and  Lawrence,  4  Edw.  (N.  Y.)  357;  Lowns- 

will  constitute  impertinence.     Bush  v,  dale  v,  Portland,  Deady  (U.  S.)  i,  i 

Adams.  22  Fla.  177;  Johnson  t/.  Tucker,  Oregon  381,  15  Fed.  Cas.  No.  8«578. 

2  Tenn.  Ch.   244;  Gilchrist  tf.  Helena,  BUls.  —  Where  a  bill  is  amended  after 

etc.,  R,  Co.,  47  Fed.  Rep.  593;  Dillon  the  defendant  has  put  in  an  answer  to 

V,  Barnard,  21  Wall.  (U.  S.)  430.  the  original  bill  setting  up  certain  mat- 

Answar  to  Bill  of  SeviYor.  —  AUega-  ters  as  a  defense,  ii  is  permissible  for 

tions  contained  in  an  answer  to  a  bill  the    plaintiff    to    controvert  such   de- 

of  revivor  setting  up  defenses  which  fenses  in   the  amendment,  and  in  so 

might  have  been  litigated  in  the  origi-  doing  it  is  not  impertinent  for  him  to 

nal  suit  or  which  go  merely  to  show  set  out  the  defenses  as  alleged  in  the 

irregularity  and  misconduct  in  those  answer.     Woods    v.   Woods,    10  Sim. 

proceedings    constitute    impertinence.  197;     Seeley    v.     Boehm,     2     Madd. 

Dyer  v,  Cranston  Print  Works  Co.,  20  176. 

R.  I.  143;  Nanney  v.  Totty,  11  Price  A  Bill  in  tho  Nature  of  a  Bill  of  fioTiyor 

117;  Wagstaff  V,  Bryan,  i  Russ.  &  M.  is  a  bill  of  supplement,  and  it  does  not 

28;  Devaynes  v.  Morris,  i  My].  &  C.  constitute  impertinence  for  it  to  state 

214.  the  contents  of  the  original  bill  and  the 

Facts  showing    that  the   decree  as  proceedings  had  under  it.     Woods  v. 

originally  made  cannot  now  be  obtained  Woods,    10  Sim.    197;    Atty.-Gen.    v, 

against    the    defendants    to    the    bill  Foster,  2  Hare  92,  6  J  ur.  1032. 

are  not  impertinence,  notwithstanding  Answers.  —  Where  the  original  bill  is 

those  facts  do  not  tend  to  show  that  amended  after  the  defendant  has  en- 

the  complainants  are   not  entitled   to  tered  an  answer  thereto,  a  further  an- 

revive  the  suit.     Langley  v,  Fisher,  10  swer  must  be  confined  to  the  case  made 

Sim.  345.  by  the  amendment;  any  repetition  of 

If  new  matter  has  arisen  since  the  matter  contained    in   the   former  an- 

decree,   varying  the  situation  of  the  swer,  unless  it  varies  the  defense  in 

parties,  other  means  exist  of  bringing  point  of  substance  or  is  otherwise  nec- 

are  forward,  and  if  set  up  in  the  answer  essary  or  expedient,  will  constitute  im- 

it  constitutes  impertinence.     Devaynes  pertinence.     Price  v,  Tyson,   3  Bland 

w.  Morris,  i  Myl.  &  C.  213.  (Md.)392;  Garrv.  Hill,  6  N.  J.  Eq.  457; 

Where  a  decree  was  obtained  against  Bennington   Iron  Co.  v,  Campbell,  2 

trustees    after    the    appointment    and  Paige  (N.   Y.)  160;   Flora   v.    Rogers, 

qualification  of  new  trustees  to  succeed  4  Hayw.  (Tenn.)  202;  Gier  v.  Gregg,  4 

them,  an  answer  to  a  bill  in  the  nature  McLean  (U.  S.)  202,  10  Fed.  Cas.  No. 

of  a  bill  of  revivor  brought  against  the  5,406;  Hildyard  v.  Cressy,  3  Atk.  303; 

new  trustees  may  set  up  every  defense  Smith  v,  Serle,  14  Ves.  Jr.  415. 

subject  to  the  defendants  being  taxed  In  Mazarredo  v.  Maitland,  3  Madd. 

for  the  costs  of  matter  contained  in  the  68,  it  was  held  that  where  the  plaintiff 

original  answers,   needlessly  repeated  has  made  a  new  case  by  the  amended 

by  them.    Atty.-Gen.  v,  Foster,  2  Hare  bill,  the  defendant  is  bound  to  answer 

92,  6  Jur.  1032.  all    interrogatories    though    some    of 

Beplications.  —  Since    the    disuse    of  them  are  repetitions  of   the  interrog- 

special  replications  setting  forth   new  atories  of  the  original  bill,  and   have 

matter  which  the  plaintiff  was  obliged  before    been    answered,    because    the 

to    inject    in    the  cause   to  meet  the  further  answer  is  made  material  by  the 

answer  of  the  defendant,  anything  be-  new  case. 

yond  a  general  replication  contained  in  Bodnndanoy.  —  Mere  repetition  of  per- 

that  pleading  constitutes  impertinence,  tinent  matter  is  technically  redundant. 

Dupont  V,  Mussy,  4  Wash.  (U.  S.)  128.  Brachman  v.  Kuehnmuench,  64  Wis. 

8  Fed.  Cas.  No.  4,185;  Wren  ».  Spencer  249;    Carpenter  v.  West,  (Supm.   Ct. 

Optical  Mfg.  Co.,  5  B.  &  A.  Pat.  Cas.  Spec.  T.)  5  How.  Pr.(N.  Y.)53;  Clough 

61,  18  Pat.  Off.  Gaz.  857,  30  Fed.  Cas.  v,  Murray,  (Super.  Ct.  Gen.  T.)  19  Abb. 

No.  18,062.  Pr.  (N.  Y.)  97. 
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great  and  unnecessary  prolixity.* 

Hot  Pertinent  Matter.  — What  impertinence  includes  is  negatively 

determined   by  some   decisions  which  have  held  pertinent  all 

Sednndanoy,  IrreleTaney,  Prolixity. —  Ala.  269;  Bush  v.  Adams,  22  Fla.  177; 

••  According    to    Webster,    redundant  Hood  v,  Inman,  4  Johns.  Ch.  (N.  Y.) 

means  superfluous,  more  than  is  nee-  4.37;    Carpenter  v.    West,  (Supm.  Ct. 

cssary,  superabundant;  and  irrelevant,  Spec.  T.)  5  How.  Pr.  (N.  Y.)  53;  Lowe 

not  applicable  or  pertinent,  not  serv-  v.  Williams.  2  Sim.  &  St.  574;  Anony- 

iog  to  support.     Both,  therefore,  may  mous,  2  L.  J.  Ch.  O.  S.  108;  Anony- 

probably  come  under  the  head  of  im-  mous,  2  L.  J.  Ch.  O.  S.  143;  Rickards 

pertinent.     Prolixity  may  become  re-  v,  Atty.-Gen.,  12  CI.  &  F.  30,  affirming 

dundance,  and  Lord  Eidon  held  that  i  Phil.  383,  which  affirmed  6  Beav.  444; 

needless  prolixity  was  in  itself  imper-  Tench  v.  Cheese,  i   Beav.  571;  Atty.- 

tinence."     Carpenter  v.  West,  (Supm.  Gen.  v,  Foster,  2  Hare  92,  6  Jur.  1032. 

Ct.   Spec.   T.)  5   How.   Pr.  (N.  Y.)  53.  In  Setting  Forth  Pertinent  Matter.  — 

To  the    same  effect  see  Witherell  v.  It  has  been   held,  however,  by  other 

Wiberg,  4  Sawy.  (U.  S.)  232,  30  Fed.  authorities  that  great  prolixity  in  the 

Gas.  No.  17,917,  riA'M^  Bowman  z/.  Shel-  setting  forth  of  pertinent  matter  is  in 

don,  5  Sandf.  (N.  Y.)  657,  and  Fasnacht  itself  impertinence,    no  such  distinc- 

V.  Stehn,  53  Barb.  (N.  Y.)  651.  tion  being  taken.     Camden,  etc.,  R. 

Bepngnaney.  —  Matter  contained  in  a  Co.    v,    Stewart,    19    N.   J.   Eq.    343, 

pleading  will  constitute  impertinence,  a  firmed  21  N.  J.  Eq.  484,  a7^</in  Leslie 

even  though  material  to  the  issues  in-  v.  Leslie,  50  >f.  J.  Eq.  155;  Carpenter 

volved,  if  it  is  contradicted  by  allega-  r.  West,  (Supm.  Ct.  Spec.  T.)  5  How. 

tions  in  other  parts  of   the  pleading  Pr.  (N.  Y.)  53;  Ramsey  v.  Temple,  3 

than  those  to  which  the  objection  is  Lea  (Tenn.)  252;  Chapman  v.  School 

taken.     Lownsdale  v.  Portland,  Deady  Dist.  No.  i,  Deady  (U.  S.)  108,  5  Fed. 

(U.  S.)  I,  I  Oregon  381,  15  Fed.  Cas.  Cas.  No.  2,607;  Slack  r.  Evans,  7  Price 

No.  8,578;    Chapman  v.  School  Dist.  280,  note;  Gompertz  v.  Best,  i  Y.  &  C. 

No.  I,  Deady  (U.  S.)  108,  5  Fed.  Cas.  Exch.  114;  Byde  v.  Masterman,  Cr.  & 

No.  2,607.     See  also  Socola  v.  Grant,  Ph.  265;  Norway   v.    Rowe,   i    Meriv. 

15  Fed.  Rep.  487;  Von  Schroder  z^.  Brit-  347;    French  v.  Jacko,   i  Meriv.  357, 

tan,  98  Fed.  Rep.  169.  note  a\  Tench  v.  Cheese,  i  Beav.  571. 

Taete    Already  Snffloiently  Pleaded. —  See  also  Oliver  v.  Chapman,  15  Tex. 

Facts  contained  in  an  answer  that  may  400;    Lee  Bank  v.   Kitching.  7  Bosw. 

be  proved  under  other  averments  there-  (N.  Y.)  664,   11  Abb.   Pr.  (N.  Y.)  435, 

in  are   unnecessary  and   may   be  ex-  and  other  cases  infra  in  this  note. 

punged    on    exceptions    for   imperti-  In  Parker  v,  Fairlie,  i  T.  &  R.  362, 

nence.     Armstrong  v.  Chemical  Nat,  affirming  1    Sim.   &   St.    295  [cited  in 

Bank,  37  Fed.  Rep.  466.    See  also  Mc-  Davis  v,  Cripps,  2  Y.  &  C.  Ch.  435, 

Kay  V.  McKay,  33  W.  Va.  724.  criticised  in  Scudder  v.  Bogert,  i  Edw. 

Written FiTftniinatieni Before  Maeter.  —  (N.  Y.)  372],  precedent  is  followed  in 

Where    several  written    examinations  holding  prolixity  to  be  impertinence, 

upon  the  same  matter  are  put  in  be-  but    it    is    said    by    Lord   Chancellor 

fore  the  master  they  all  constitute  one  Eldon:     "  I  think  the  court  would  have 

vf hole,  and  may  be  objected  to  for  im-  taken   a  better  course  if  it  had  said 

pertinence  if  they  contain  needless  rep-  originally,  this  is  not  impertinent,  but 

etition.    Allfrey  v.  AUfrey,  14  Beav.  because  it  is    useless    the  defendant 

235.  shall  pay  all  the  costs  attending  it.*' 

1.  Prolixity.  —  From  the  nature  of  Common  Initanoes  of  Prolixity  consti- 
impertinence  as  a  defect  in  chancery,  tuting  impertinence  are  alleging  in  hac 
It  would  scarcely  include  prolixity  un-  verba  deeds,  records,  or  other  docu- 
less  the  prolix  statements  consisted  ments,  instead  of  merely  giving  a  con- 
merely  of  repetition  or  other  irrelevant  cise  statement  of  their  substance  and 
or  redundant  matter;  otherwise  it  effect,  Adamses  Eq.  (5th  Am.  ed.  306; 
could  not  be  expunged  except  as  a  Bush  v,  Adams,  22  Fla.  T77;  Goodrich 
whole,  carrying  out  not  only  the  im-  v.  Parker,  i  Minn,  196;  Jolly  ».  Carter, 
pertinent  but  also  the  pertinent.  And  2  Edw.  (N.  Y.)  209;  Union  Ins.  Co.  v, 
anciently  it  seems  so  to  have  been  con-  Van  Rensselaer,  4  Paige  (N.  Y.)  85; 
sidered.  See  supra,  II.  4,  a,  (i)  Plead-  King  v,  Teale,  7  Price  278  (see  also 
ings.    See  also  Borland  v.  Walker,  7  Tench   v.   Cheese,    i  Beav.   571);  and 
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matter  that  may  have  any  influence  whatever  on  the  suit,  as  to 

setting  out  long  accounts  in  full,  in-  General  AUegationi  to  Avoid  ProUzity. 
stead  of  stating  totals  with  a  reference  —  It  is  a  well-established  rule  that 
tobooksorother  means  of  information,  where  the  charges  are  of  such  a  na- 
if such  is  necessary,  Scudder  v,  Bogert,  ture  that  their  full  development  would 
I  Edw.  (N.  Y.)  372;  White  v,  Williams,  8  necessitate  undue  prolixity,  they  may, 
Ves.  Jr.  193;  Alsager  v,  Johnson,  4  Yes.  although  wholly  pertinent,  be  set  forth 
Jr.  217:  Marshall  v,  Mellersh,  6  Beav.  generally  and  not  in  detail.  Halsey 
558;  M'Morris  v.  Elliot,  8  Price  674;  v.  Ackerman,  38  N.  J.  Eq.  501. 
Beaumont  v.  Beaumont,  5  Madd.  51;  Thus  in  Herring  v.  Bischoffscheim, 
Norway  v.  Rowe,  i  Merir.  347;  French  W.  N.  (1876)  77,  which  was  a  suit  for 
V.  Jacko,  I  Meriv.  357,  note  a;  Byde  v,  fraudulent  representations  resulting  in 
Masterman,  Cr.  &  Ph.  265;  Webster  v.  the  purchase  of  bonds,  it  was  held,  in. 
Threlfall,  2  Sim.  &  St.  190.  See  also  granting  a  motion  to  strike  out  parts 
Walker  v.  Poole,  21  Ch.  D.  835;  Taylor  of  the  complaint  as  prolix,  to  be  suffi« 
V.  Batten.  4  Q.  B.  D.  85.  cient  to  allege   generally  that  a  pro* 

If,  however,  the  nature  of  the  case  spectus    which   contained    the    repre- 

demands   such    lengthy    and    minute  sentations  was  fraudulent  to  the  know!- 

statements,  or  if  the  bill  calls  upon  the  edge  of  the  defendants,  without  speci- 

defendant  thus  to  answer,  impertinence  fying   particulars  either   to  show  the 

will  not  result.     Adams's  Eq.  (5th  Am.  motive  which    led   to  its  issue  or  to 

ed.)  306;   Scudder  v.   Bogert,  i   Edw.  lay   bare   the    fraudulent    scheme   of 

(N.  Y.)  372;  Davis  v,  Cripps.  2  Y.  &  C.  which  it  formed  a  part. 

Ch.  435;  Montriou  v,  Carvick,  6  fur.  Matter  Not  Prolix.  —  Statements  that 

97;  Parker  v,  Fairlie,   i  T.  &  R.  362,  are  not  so  concise  as  they  might  pos- 

affirming  I  Sim.  &  St.  296,  distinguished  sibly  be  made  are  not  necessarily  im- 

in  Scudder  v,  Bogert,  i  Edw.  (N.  Y.)  pertinent  on   that  account.     Whether 

372;    Del  Pont  V,  De  Tastet,   i  T.  &  matter  which  has  been  stated  in  a  cer- 

R.  487.  tain  number  of  words  might  not  have 

And  in  a  case  where  the  plaintiff  re-  been  stated   in   fewer  is  not  a  proper 

quires  an  itemized  statement,  the  de-  subject  inquiry  by  the  court.     Marshall 

fendant  is  also  entitled  to  describe  the  v,   Mellersh.   6   Beav.  558;    Woods  v, 

nature  of  each   particular  item  if  his  Woods,  10  Sim.  197.     See  also  Bally  v. 

interests  require    that  all   should    be  Williams,  i  M'Clel.  &  Y.  335. 

so  explained.     Montriou  v.  Carvick,  6  Exhibits.  —  An  exhibit  attached  to  a 

Jur.  97.  pleading  is  impertinent  and  a  needless 

History  of  Transaotion.  —  A  narrative  addition   where   the  matter  contained 

of  facts  and  circumstances  surrounding  therein  is  sufficiently  referred  to,  for 

and  bearing  on  the   transaction   that  the  purposes  of  the  suit,  in  the  plead- 

forms  the  subject-matter  of  the  suit,  ing    itself.      Goodrich    v,    Parker,    r 

stated    as    concisely    as    possible,    is  Minn.  195;  Scudder  v.  Bogert,  i  Edw. 

usually  proper  matter  to  be  contained  (N.  Y.)  372;  Chapman  v.  School  Dist. 

in  the  bill,  and  is  not  subject  to  excep-  No.  i,  Deady  (U.  S.)  108,  5  Fed.  Cas. 

tions  for  impertinence.      Rickards  v.  No.  2,607. 

Atty.-Gen.,  12  CI.  &  F.  30,  affirming  i  Lord  Clarendon's  Order.  —  An  early 
Phil.  383,  which  affirmed  6  Beav.  444;  order  in  chancery  in  reference  to  pro- 
Tench  V,  Cheese,  i  Beav.  571;  Wells  lixity  and  impertinence  in  pleadings 
V,  Oregon  R.,  etc.,  Co.,8Sawy.  (U.  S.)  promulgated  by  Lord  Clarendon  was 
600,  an  action  involving  the  carriage  that  counsel  are  to  take  care  that  the 
of  property  by  express,  in  which  the  bill,  answer,  or  other  pleading  "  be  not 
court  said:  "This  rule  is  more  es-  stuffed  with  repetitions  of  deeds,  writ- 
pecially  applicable  to  cases  like  these,  ings,  or  records  in  heec  verba;  but  that 
which,  although  not  exactly  of  first  the  effect  and  substance  of  so  much  of 
impression,  involve  the  application  of  them  only  as  is  pertinent  and  material 
established  rules  and  principles  to  new  be  set  down,  and  that  in  brief  terms, 
and  important  instances  arising  out  without  long  and  needless  traverses  of 
of  comparatively  recent  but  radical  points  not  traversable,  tautologies, 
changes  in  the  methods  and  circum-  multiplication  of  words,  or  other  im- 
stances  attending  the  receipt,  trans-  pertinences,  occasioning  needless  pro- 
portation,  and  delivery  of  a  very  large  lixity;  to  the  end  the  ancient  brevity 
amount  of  the  valuable  personal  prop-  and  succinctness  in  bills  and  other 
erty  in  transit  over  the  country.*'  pleadings    may    be   restored   and  ob- 
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either  the  subject-matter  of  the  controversy,  the  particular  relief 
to  be  given,  or  the  costs.* 

Twofold  Character  of  Bill  in  Equity.  —  In  this  connection  the  original 
twofold  character  of  a  bill  in  equity  is  of  importance.  The  bill 
may  be  not  only  a  pleading  containing  a  statement  of  the  cause 
of  action,  but  also  an  examination  of  the  defendant  on  oath,  for 
the  purpose  of  obtaining  evidence  tending  to  establish  the  claim 
for  relief;*  while  the  answer  may  discover  matters  of  evidence 

served.     Much  less  may  any  counsel  Hawley  v,  Wolverton,  5  Paige  (N.  Y.) 

insert  therein  matter  merely  criminous  522;    Reeves  f/.  Baker,   13   Beav.  436; 

or   scandalous,   under  the  penalty  of  Rickards  v.  Atcy.-Gen.,  12  CI.  &  F.  30, 

^ood  costs  to  be  laid  on  such  counsel."  affirming  I  Phil.  383,  which  affirmed  t 

Story's  £q.  PI.,  §  266.     See  also  Wood  Beav.  444;  Wagstaff  v,  Bryan,  i  Russ. 

r.  Mann,  i  Sumn.  (U.  S.)  578,  30  Fed.  &  M.  28;  Stanton  v.  Holmes,  15  Jur. 

Cas,  No.  I7i952,/^^  Story.  J.;  Hood  v,  763. 

Inman,  4  Johns.  Ch.  (N.  Y.)  437.  Information  by  State  Ez  fielationo.  — 

1.  See  Bush  v.  Adams,  22  Fla.  177;  An  information  brought  by  the  at  tor- 
Tucker  V.  Cheshire  R.  Co.,  21  N.  H.  ney-general  on  the  relation  of  private 
29;  Leslie  v,  Leslie,  50  N.  J.  Eq.  155;  individuals,  to  set  aside  a  fraudulent 
Van  Rensselaer  r.  Brice,  4  Paige  (N.  assignment  for  the  benefit  of  creditors, 
Y.)  174,  per  Walworth,  C;  Hopper  v,  may  allege  the  interest  of  the  relators 
Hopper,  II  Paige  (N.  Y.)  46;  Peebles  and  the  motives  for  the  execution  of 
V.  Isaminger,  18  Ohio  St.  490;  Vile's  the  assignment  as  against  the  creditors. 
Estate,  6  Pa.  Dist.  288;  Gleaves  v,  and  such  allegations  are  not  imperti- 
Morro^,  2  Tenn.  Ch.  592;  Johnson  v,  nent.  Atty.-Gen.  v,  Rickards,  i  Phil. 
Tucker,  2  Tenn.  Ch.  244;  Von  Schroder  383,  affirming  6  Beav.  444. 
V.  Brittan,  98  Fed.  Rep.  169;  Chapman  2.  Hawley  v.  Wolverton,  5  Paige  (N. 
r.  School  Dist.  No.  i,  Deady  (U.  S.)  Y.)  522,  in  which  case  Walworth,  C, 
108,  5  Fed.  Cas.  No.  2,  607;  Ex  /.  said:  **  The  complainant  may  there- 
Simpson,  15  Ves.  Jr.  476;  Fenhoulet  v,  fore  state  any  matter  of  evidence  in  the 
Passavant,  2  Ves.  24.  bill,  or  any  collateral  fact,  the  admis- 

" Impertinence,  generally  considered,  sion  of  which  by  the  defendant  may  be 

is  that  which  is  immaterial,  and,  gen-  material   in  establishing  the   general 

erally  considered,  what  is  material  is  allegations  of  the  bill  as  a  pleading, 

not  impertinent."     Bally  v,  Williams,  or  in  ascertaining  or  determining  the 

I  M'Clel.  &  Y.  335.  nature  and  extent  or  the  kind  of  relief 

What    Bhonld    Not    Be   Expunged. —  to  which  the  complainant  may  be  en- 

"  Nothing  should  be  expunged  from  titled,  consistently  with  the  case  made 

the  answer  which  the  defendant  has  a  by  the  bill;  or  which  may  legally  in- 

rl^ht  to  prove,  and  which,  if  proved,  fluence  the  court  in  determining  the 

can  have  any  influence  on  the  judg-  question    of    costs.    And    where  any 

ment  of  the  court,  either  in  deciding  allegation  or  statement   contained  in 

whether  or  not  the  complainant  is  en-  the  bill  may  thus  affect  the  decision  of 

tilled   to  any   relief  whatever,  or  the  the  cause,  if  admitted  by  the  defend- 

nature,  character,  or  extent  of  the  re-  ant  or  established  by  proof,  it  is  rele- 

lief  to  which  he  may  be  entitled,  even  vant,   and  cannot  be  excepted   to  as 

down  to  the  question  whether  he  shall  impertinent."     To  the  same  effect  see 

have    relief  with    or  without  costs."  Goodrich  v,  Parker,  i  Minn.  196,  dis- 

Leslie  r.  Leslie,  50  N,  J.  Eq.  155,  quoted  tinguished  in  Vermilye  r.  Vermilye,  32 

with  approval  in  Von  Schroder  v.  Brit-  Minn.  499;  Leslie  v.  Leslie,   50  N.  J. 

tan,  98  Fed.  Rep.  169.  Eq.  155;  Dodd  v,  Wilkinson,  42  N.  J. 

Coats.  —  For  cases  in   which   allega-  Eq.   647,   affirming  42  N.  J.  Eq.  244; 

tions  have  been  held  not  to  be  imperti-  Camden,  etc.,  R.,  etc.,  Co.  v.  Stewart, 

nent  for  the  reason  that  they  might  21  N.  J.  Eq.  484,  affirming  19  N.  J.  Eq. 

have  some  bearing  upon  the  costs,  see  343;  Mechanics'  Bank  v.  Levy,  3  Paige 

Leslie  e^.  Leslie,  50  N.  J.  Eq.  155;  Dodd  (N.   Y.)  606;  Perry  v.  Perry,  i  Barb. 

r.   Wilkinson,  42  N,  J.  Eq.  234,  647;  Ch.  (N.  Y.)  516;  Johnson  v.  Brown,  13 

Waring  V.  Suydam,  4Edw.  (N.  Y.)426;  W.   Va.   71.      See   also  Carpenter  v. 

D^places  r.  Goris,  i  Edw.  (N.  Y.)  350;  West,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr. 
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responsive  to  the  interrogatories  of  the  bill  and  set  up  the 
defenses  to  the  cause  of  action.* 

(N.  Y.)  53;    FuUer  v.  Knapp.  24  Fed.  etc.,  Co.  v.  Stewart,  21  N.  J.  Eq.  4S4, 

Rep.   100;  Del  Pont  v.  De  Tastct,  i  T.  wherein  it  was  said:    **  I  think,  there- 

&  R.  486.  fore,  the  general  rule  must  be  that  the 

Biil    for    Beli«f  Only.  —  In    Camden,  complainant  must  be  permitted  to  set 

etc.,   R.  Co.  r.  Stewart,   19  N.  T.  Eq.  forthany  fact  the  admission  of  which  by 

343t  affirmed  21  N.  J.  Eq.  484.  it  was  the  defendant  will  go  either  to  esublish 

said  that  if  the  bill  was  for  relief  only,  the  complainant's  own  case  or  o\rerturn 

and  had  no  interrogatories  annexed,  that  of  his  adversary."      Approved  in 

and  did  not  require  an  answer  under  Wilkinson  v,  Dodd,  42  N.  J.  Eq.  234, 

oath,  the  allegation  of  collateral  facts  affirmed  ^  N.  J.  Eq.  647. 

and  circumsunces,  evidence,  and  the  Under  the  Codes  the  twofold  nature  of 

like  belonging  only  to  the  discovery  the  action  is  entirely  done  away  with, 

part  of  a  bill,  would  without  doubt,  be  and  matter  pertinent  merely  to  the  dis- 

imperlinence.     But  see  Field  v.  Hast-  covery  is  impertinence.     Vermilye  v, 

ings.  etc.,  Co.,  65  Fed.  Rep  279,  in  Vermilye,  32  Minn.  499.  distinguishing 

which  case,  however,  no  exception  for  Goodrich     v.    Parker,    i    Minn.    196; 

impertinence    was  taken;   Mitchell  v,  Knowles  s^.  Gee,  8  Barb.  (N.  Y.)  300; 

Koecker,  12  Beav.  44.  Scharf  v,  Warren  Scharf  Asphalt  Pav- 

Bills   for    Bitoovery  Sapplantad.  —  In  ing  Co.,  15  K.  Y.  App.  Div.  480;  Blake 

those  jurisdictions    which  still    have  v.  Albion  L.  Assur.  Soc,  45  N.  J.  C.  PI. 

separate  systems  of  procedure  at  law  663,  distinguished  in  Blake  v,  Albion  L. 

and  in  equity,  parties  in  interest  are  Assur.  Soc,  4  C.  P.  D.  94.     See  article 

commonly  made  competent  by  statute  Surplusage. 

to  give  testimony  as  witnesses,  and  all  1.  Saltmarsh  v.  Bower,  22  Ala.  221, 

need  for  resort  to  a  bill  for  discovery  is  wherein  Chillon,  C.  J.,  said:   "Assum- 

done  away  with  except  possibly,  under  ing  then  as  the  law  that  the  complain- 

peculiar  and  therefore  exceptional  cir-  ant  in  a  bill  of  discovery  must  state  the 

cumstances.     Field  t/.  Hastings,  etc.,  nature  and  substance  of  his  cause  of 

Co.,  65  Fed.  Rep.  279.                     '  action,  or  of  defense  to  the  action,  as 

Test  of  Impertinenee.  —  "  To  ascertain  the  case  may  be,  it  follows  that  nothing 

whether  an  allegation  or  statement  in  contained  in  the  answer  can  be  consid- 

a  bill  is  pertinent  as  a  matter  of  plead-  ered  impertinent  which  tends  to  dis- 

ing,  it  is  proper  to  see  if  an  issue  can  prove  the  existence  of  such  cause  of 

be  framed  out  of  it  which  will  be  ma-  action,  or  of  such  defense,  as  is  made 

terial,  if  proved  or  admitted,  to  aid  in  out  by  the  bill.    The  interrogatories 

obtaining  the    relief    to   which   com-  are  founded  upon  the  statements  of  the 

plainant  would  be  entitled  by  the  bill,  bill;  and  although  the  pleader  may  re- 

And  a  good  test  of  relevancy  as  to  the  strict  them  to  a  particular  fact,  yet  if 

discoveries  of  facts  sought  of  the  de-  the  statement  of  the  bill  justifies  the 

fendant  in  the  bill,  as  evidence  or  proof  defendant  in  going  beyond  the  inter* 

for  the  complainant,  is  to  examine  and  rogatory,  his  answer  does  not  thereby 

ascertain  whether  the  facts  admitted  become    impertinent    or  irresponsive, 

or  proved  would  establish,  or  have  a  but  is  sustained  by  reference  to  the 

tendency  to  establish,  the  issuable  mat-  statement.    Thus  it  is  that  the  court 

ter  contained  in  the  bill."     Goodrich  v,  of  equitv,  always  desirous  of  reaching 

Parker,  i  Minn.  195.  the  merits  of  the  case,  compels  parties 

Since  the  Ditue  of  Bpeoial  Boplioa-  who  resort  to  its  aid,  by  the  forms  of 
tionSi  setting  forth  new  matter  made  its  proceedings,  to  lay  bare  the  true 
necessary  by  the  defendant's  answer,  facts,  so  that  justice  may  be  done, 
while  such  matter  may  be  alleged  in  *  *  *  There  is  no  difference  in  the 
the  billby  amendment  after  the  answer  manner  of  answering  such  bill  and  a 
has  come  in  (Duponti  v.  Hussy,  4  bill  for  relief.  *  *  *  The  defend- 
Wash.  (U.  S.)  128,  8  Fed.  Cas.  No.  ant  in  such  answer  may  set  up  any 
4,185,  it  may  also  be  contained  in  the  matter  showing  that  the  plaintiff  has 
original  bill  in  anticipation  of  such  de-  no  right  of  action,  and  bring  up  his  de- 
fenses, without  being  subject  to  excep-  fense,  if  he  have  a  valid  one,  thus 
tions  for  impertinence.  Insurance  Co.  charging  and  discharging  himself  or 
V,  Bauer,  9  Phila.  (Pa.)  147,  30  Leg.  Int.  confessing  and  avoiding  the  allega- 
(Pa.)  304.    See  also  Camden,  etc.,  R.,  tions  of  the  bill.     He  has  no  right  to 
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b.  Trivial  Impertinence.  —  Unnecessary  matter  of  a  few 

in  trod  ace  impertinent  matter,  but  may  covery  sought  by  the  bill,  and  the 
answer  to  any  and  every  matter  going  allegation  of  a  defense  is  irrelevant 
to  the  true  merits  of  the  issue  or  issues  and  impertinent,  Sallmarsh  v.  Hock- 
involved  in  the  litigation;  and  whether  ett,  etc..  Iron  Co.,  i  Lea  (Tenn.)  215 
his  answer  contain  affirmative  irre-  (see  also  Phillips  z/.  Prevost,  4  Johns. 
sponsive  allegations  in  avoidance  of  Ch.  (N.  Y.)  205;  Ellsworth  v.  Curtis, 
the  demand  or  is  purely  responsive  is  lo  Paige  (N.  Y.)  105,  citing  Glas&ing- 
no  more  the  subject-matter  of  excep  ton  v.  Thwaiies,  2  Russ  458;  Isham  v. 
tion  than  in  an  answer  to  a  bill  for  dis-  Miller,  44  N.  J.  Eq.  61),  unless  perhaps 
covery  and  relief."  Ovfrru/in^  Ltikc  v.  some  defense  is  necessary  to  relieve 
Gilchrist.  7  Ala.  955.  and  a'tin^  Or-  the  defendant  from  being  taxed  with 
mond  V.  Hutchinson,  13  Ves.  Jr.  53;  <7/-  the  costs.  Graham  v.  Coape,  3  Myl. 
proved  in  Crymes  v.  White,  37  Ala.  549.  &  C   638. 

To  the  same  efifect  see  Grey  r.  Bow-  Details  of  Disclaimer.  —  A  defendant 
man.  (N.  J.  1888)  13  Atl.  Rep.  226;  in  an  action  concerning  real  property 
Jewett  r.  Belden,  ti  Paige  (N.  Y.)6i8;  made  a  party  because  he  was  men- 
Stafford  V.  Brown,  4  Paige  (N.  Y.)  88;  tioned  as  cestui  que  trust  in  one  of  the 
Waldron  v.  Bayard,  i  Phila.  (Pa.)  484,  deeds  may,  in  disclaiming,  detail  how 
II  Leg.  Int.  (Pa.)  79;  Toler  v.  East  he  became  connected  with  the  trans- 
Tennessee,  etc.,  R.  Co.,  67  Fed  Rep.  fer.  Helme  ».  Outcalt,  3  Stew.  Dig. 
168;  Adams  v.  Bridge  water  Iron  Co.,  (N.  J.)  250. 
6  Fed.  Rep.  179.  Matters  in  Abatement.  —  In  the  ab- 

Impertlnence   in  Answer.  —  Anything  sencc  of  statutory  or  other  authority 

contained  in  an  answer  that  is  not  re-  matters  in  abatement  of  a  bill  in  equity, 

sponsive  to  the  allegations  or  interro-  if  contained  in  the  answer,  are  imper- 

gatoriesof  the  bill  and  not  constituting  tinence,  the  proper  manner  of  setting 

a  defense  to  the  cause  of  action  is  im-  them    up    being    by    plea.     Wood    c. 

pertinent  or  irrelevant  and  subject  to  Mann,  i  Sumn.  (U.  S.)  578,  30  Fed.  Cas. 

exception  as  such.    Highway  Com* rs  z/.  No.  17,952,  cited  in  Bush  v.  Adams,  22 

D?boe,  43  III.  App.  25;  Bush  v.  Adams,  Fla.  177;  Chapman  v.  School  Dist.  No. 

22  Fla.  177,  ciUng  Sommers  v.  Torrey,  5  i,  Deady  (U.  S.)  ic8,  5  Fed.  Cas.  No. 

Paige  (N.  Y.)  54;    Price  v.   Tyson,  3  2,607. 

Bland  (Md.)  392;  Goodrich  z/.  Parker,  New  Matter  Arising  Between  Bill  and 

I  Minn.  196;  Stafford  v.  Brown,  4  Paige  Answer.  —  A  pertinent  defense  that  has 

(N.  Y.)  88;  Woods  v,  Morrell,  i  Johns,  arisen  between  the  filing  of  the  bill  and 

Ch.  (N.  Y.)   103;   Chapman  v.  School  the  coming  in  of  the  answer  may  be 

Dist.  No.  I,  Deady  (U.  S.)  108,  5  Fed,  alleged  in  the  latter  without  subject- 

Cas.  No.  2,607;  The  California,  i  Sawy.  ing  it  to  exceptions  for  impertinence. 

(U.  S.)  463;  Toler  t/.  East  Tennessee,  Lyon  r.  Brooks,  2  Edw.  (N.  Y.)  iii. 

etc.,  R.  Co.,  67  Fed.  Rep.  168.  Affirmative    Belief.—  Facts   showing 

Evidence  in  Answer  Constitnting  Im-  grounds  for  affirmative  relief  against 

pertinenee.  —  In    setting  out  evidence  the  complainant,   whether  by  way  of 

the  answer  must  conhne  itself  to  those  set-off  or  otherwise,  are  inappropriate 

matters  about  which  the  defendant  is  in  an  answer  and  constitute  imperti- 

interrogated  in  the  bill.     Evidence  in  nence.  Bush  v,  Adams,  22  Fla.   177; 

support  only  of  that  part  of  the  answer  Crane  v.  Ely,  40  N.  J.  Eq.  79:  Wester- 

which  pleads  his  defenses  is  imperti-  velt    v.   Ackerson,   35   N.   J.   Eq    43; 

nence.    Jolly  t/.  Carter,  2  Edw.  (N.  Y.)  Baldwin  v,  Buckminster,  6  N.  J.  L.  J. 

2og;   Combs  v.  Combs,  3  Stew.  Dig.  54;  Spencer  r.  Van  Duzen,  i  Paige  (N. 

(N.  J.)  187.  Y.)  555;   Mrzena  v,  Brucker,  3  Tenn. 

Answer  Not  nnder  Oath.  —  Where  the  Ch.  161;  Armstrong  v.  Chemical  Nat. 

bill  does  not  require  an  answer  under  Bank,  37  Fed.  Rep.  466;  Chapman  v, 

oath,  and  the  one  put  in  is  not  under  School  Dist.  No.  i,  Deady  (U.  S.)  108, 

oath,  but  is  merely  a  pleading,  it  may  5   Fed.  Cas.   No.   2,607,  even   though 

nevertheless  be  excepted   to    for  im-  they  are  not  alleged  for  the  purpose  of 

pertinence.     Whitlemore  v.  Patten,  81  obtaining  relief,  and  none  is  prayed, 

Fed.  Rep.  527.  Lawrence  v.  Lawrence,  4  Edw.  (N.  Y.) 

A  IHsdlainwr  of  all  interest  in  the  sub-  357;  Spaulding  v.  Far  well,  62  Me.  319, 
ject-matter  of  the  suit  confines  the  in  which  case  allegations  that  the  corn- 
answer  to  matter  responsive  to  the  dis-  plainants  were  indebted  to  the  defend* 
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words  only  IS  technically  impertinence.*  In  such  cases,  how- 
ever, the  courts  discountenance  as  unnecessary  the  expense  and 
delay  attending  the  application  of  the  remedy,  unless  the  irrele- 
vant  passages  would  tend  to  the  introduction  of  improper  evi- 
dence, by  putting  in  issue  facts  that  are  foreign  to  the  cause,  or 
would  otherwise  be  prejudicial  to  the  adverse  party,*  or  unless 

ants  upon  certain  other  accounts  than  (U.  S.)  i,  i  Oregon  381,   15   Fed.  Cas. 

the  one  sued  upon  were  set  up  by  way  No.  8,578. 

of  moral  justification  for  pleading  the  1.  Gleaves  v.  Morrow,  2  Tenn.  Ch. 

statute  of  limitations.  592;  Johnson  v.  Tucker,  2  Tcnn.  Ch. 

T>9t90t  ot  Title,  — /n  an  A  ciion  fo  Forg'  244,  where  the  court  said:     "Strictly 

close  a  Vender's  Lien  a  defense  of  defect  speaking,  every  statement  in  pleading 

of  title  to  the  premises  sold  is  properly  beyond  the  plain  facts  on  which  the  de- 

stricken  oat  as  impertinent.     The  only  fense  rests  is  impertinent." 

answer  strictly  pertinent  to  the  bill  is  1  n  Woods  v.   Woods,   10   Sim.   197, 

one  which  confines  itself  to  the  exist-  upon   the  authority  of  which  this  rule 

ence  of  the  lien  and  bears  on  the  right  is  placed  by   the  above  cases,  it  was 

to  enforce  it.     Mrzena  ».  Brucker,  3  held   that,  proceeding  rigidly,  where  a 

Tenn.  Ch.  161.  will  was  set  out  verbatim  in  a  plead- 

In  an  Action  to  Foreclose  a  Mortgage  ing,  a  preliminary  statement  that  the 

given  as  part  consideration  for  a  trans-  inditing  and  spelling  thereof  were  set 

fer  of  the  premises  from  the  mortgagee  forth  with  the  greatest  accuracy  was 

to  the  mortgagor,  a  defense  that  the  impertinent.     See  also  Ellis  v,  Saul,  I 

title  is  defective  is  impertinent  where  Anstr.  332. 

no  eviction  or  suit  under  the  adverse  2.  Bush  v.  Adams,  22  Fla.  177;  Reed 

title  is  alleged  in  connection  therewith,  v.  Cumberland  Mut.  F.  Ins.  Co.,  36  N. 

Hulfish  V.  O'Brien.   20  N.  J.  Eq.  230,  J.   Eq.   393;    Hawley  v.   Wolverton,  5 

affirmed 22  N.  J.  Eq.  471.  raige  (N.   Y.)  522;  Mclntyre  v.  Union 

Answer  to  BiU  for  Bpeoiflo  Performaace.  College,  6  Paige  (N.  Y.)239;  Desplaces 

—  An  order  of  reference  as  to  title  ob-  r.  Goris,  i  Edw.  (N.  Y.)350;  Carpenter 

tained    before    answer    on   a   bill   for  v.   West,  (Supm.  Ct.  Spec.  T.)  5  How. 

specific  performance  does  not  confine  Pr.  (N.  Y.)  53;    Johnson  v.  Tucker,  2 

the  answer  to  the  subject  of  title,  but  Tenn.  Ch.  244;  Gleaves  v.  Morrow,  2 

other    proper    defenses   may    be   con-  Tenn.  Ch.   592;  Brachman  v.  Kuehn- 

tained  therein  and  are  not  subject  to  muench,   64   Wis.   249;    U.  S.  v,  Mc- 

exceptions  for  impertinence.      Emery  Laughlin,  24  Fed.  Rep.  823;  Atty.-Gen. 

V,  Pickering,  13  Sim.  583.  v,    Rickards,    i  Phil.   383,  affirming  6 

Separate  StatementB. —  Defensive  alle-  Beav.  444,  affirmed  12  CI.  &  F.  30;  Del 

gations,  however  sufficient,  are  liable  Pont  v.  De  Tastet,  i  T.  &  R.  487.     See 

to  an  exception  for  impertinence  where  also    Bedell   v.   Stickles,    (Supm.    Ct. 

they  are  not  separately  pleaded,  but  Gen.  T.)  4  How.  Pr.  (N.  Y.)  433,  3  Code 

are  blended  with  matter  in  response  to  Rep.  (N.  Y.)  105. 

the   discovery   required    by   the  com-  Uielees     Exoeptioiis.  —  "The      rules 

plainant.     The  California,  I  Sawy.  (U.  which  regulate  exceptions  to  chancery 

S.)  465;    The  Whistler,   13  Fed.   Rep.  pleadings  are  intended  to  secure  full 

295.  discovery  and  to  prevent  the  records 

In  Admiralty,  as  inequity,  the  answer  of  the  court  from  being  encumbered 

of   the  respondent  is  literally  his  re-  with  impertinent  matter  or  made  the 

sponse  or  answer  to  the  narrative  or  vehicles  of  private  malice.     They  are 

matters  alleged  in  the  libel  or  bill,  or  rigidly  enforced    for    the    attainment 

the  interrogations   appended   thereto,  of  these  ends.     Whenever  the  object  of 

The  California,  i  Sawy.  (U.  S.)  463.  the  draftsman  is  obviously  to  conceal 

United  States  Bole  of  Conrt  —  Pleat.  —  by  words  without  knowledge  or  to  ring 

Where,   under  a  rule  of  court,  a  de-  in  unnecessary  and  improper  matter, 

fense  which  formerly  could  have  been  these  rules  furnish  the  means  of  recti- 

presented  only  by  plea  may  be  con-  fying  the  evil,  and  should  be  unhesi- 

tained  in   the  answer,  such  answer  is  tatingly  resorted  to.     If,  on  the  other 

not  subject  to  exceptions  for  imperti-  hand,  no  real  benefit  is  to  be  obtained 

nence.     Lownsdale  v.  Portland,  Deady  by  calling  them  into  play,  a  resort  to 
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such  matters  are  scandalous.^ 

6.  Hatter  Ccmititiiting  BoandaL  —  Scandal  is  impertinent  matter 
which  is  also  criminatory,  or  which  otherwise  reflects  on  the  char- 
acter of  an  individual,  whether  a  party  to  the  suit  or  not ; '  and 

them  is  a  useless  consttmption  of  time,  England,  —  Ex  p,  Simpson,   15  Ves. 

aod  sets  ponderoas  machinery  in  mo-  Tr.  476;  Pearson  v.   Knapp,  i  Myl.  & 

tioQ  to  no  purpose.     While  their  proper  iC.   312;    Peck   v.   Peck,    Mosely    46; 

use  is  essential  to  the  attainments  of  Smith  v.  Reynolds,  Mosely  70;  Corbelt 

the  ends  of  justice,  their  abuse  would  v,  Tottenham,  2  MoUoy  319,  i  Ball  & 

be  an  intolerable   evil."     Gleaves  v,  B.  59. 

Morrow,  2  Tenn.  Cb.  592.  To  the  Oth«r  ]>ofi]iitio]ii  of  SetiidaL  —  "Scan- 
same  efiect  see  Hood  v,  Inman,  4  dal  consists  in  the  allegation  of  any- 
Tohns.  Ch.  (N.  Y.)  437;  Baggot  v.  thing  which  is  unbecoming  the  dignity 
Henry,  i  Edw.  (N.  Y.)  7;  Del  Pont  v,  of  the  court  to  hear,  or  is  contrary  to 
De  Tastet,  i  T.  &  R.  487.  See  also  good  manners,  or  which  charges  some 
Jodrell  V.  Slaney,  10  Beav.  225.  person  with  a  crime  not  necessary  to 

Snzplmngs.  —  When    matter   is  thus  be  shown  in  the  cause;  to  which  may 

left    in  the  record,   it  is  disregarded  be  added,  that  any  unnecessary  allega- 

throughout  the  subsequent  course  of  tion  bearing  cruelly   upon   the   moral 

the  proceedings,  and  is  treated  as  sur-  character  of  an  individual  is  also  scaa- 

pl usage,  as  in  the  case  of  unnecessary  dalous."     i  Daniell's  Ch.  PI.  and  Pr. 

matter  inactions  at  common  law.     See  (6th  Am.  ed.)  347,  approved  in  People 

in/ray  III.  I.  b,  (3)  Effect  of  Waiver,  v.    Berry,     17    Colo.    322;     Highway 

1.  Bedell  v.  Stickles,  (Supm.  Ct.  Gen.  Com'rs  v,  Deboe,  43  111.  App.  25.  and 

T.)4  How.  Pr.(N.  Y.)433, 3Code  Rep.  People  v,   Murray,  (N.  Y.  Super.  Ct. 

(N.    Y.)    105;     Brachman   V.    Kuehn-  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  53. 

muench,  64  Wis.  249,  ciiedin  Burnham  "  If  any  matter  be  alleged  which  Is 

V.  Milwaukee,  69  Wis.  372*     Compare  not  material,  whether  as  irrelevant  iif 

Cracknall  v.  Janson,   11  Ch.  D.  i,  in  ioio  or  as  being  matter  of  which   the 

which  case  it  was  held  that  the  scan-  court  will  take  judicial  notice,  it  is  in 

dalous  matter  was  so  small  in  quantity  strictness    impertinent,    and   may  be 

and  so  intermingled  with  that  which  struck  out  of  the  bill  on  application  to 

was  pertinentas  to  make  it  undesirable  the  court.     And  if  it  be  criminatory  of 

to  pick  it  out  and  expunge  it.  the  defendant,  or  of  any  other  person, 

S.  Colorado,  —  People    v.    Berry,   17  it  is  also  objectionable  on  the  ground 

Colo.  322.  of  scandal."     Adams's  Eq.  (5th  Am. 

Illinois,  —  Bowman  v,  Wilson,  64  111.  ed.)  306. 

App.  73.  In  the  leading  case  in  the  United 

Minnesota,  —  Goodrich  r.  Parker,  i  States,  quoted  with  approval  by  the 

Minn.  195.  majority  of  decisions  cited  to  the  text, 

New  Jersey,  —  Hutchinson    v.    Van  it  was  said  ihat  "  facts  not  material  to 

Voorhis,  54  N.  J.  Eq.  439.  the  decision  are  impertinent,  and   if 

New    York,  —  Woods  v,  Morrell,   I  reproachful     they    are    scandalous." 

Johns.  Ch.  (N.  Y.)  103;    King  v.  Sea  Woods  v,  Morrell,  i  Johns.  Ch.  (N.  Y.) 

Ins.  Co.,  26  Wend.  (N.  YJ  62;  People  103. 

V.  Murray,  (N.  Y.  Super.  Ct.  Spec.  T.)  Kaimer  of  SUtiiig  Psrtinent  Matter.— 

23  Civ.  Pro.  (N.  Y.)53;  Hilton  v.  Carr,  It  seems  that  although  charges  made 

40  N.   Y.   App.   Div.  490;    People  v,  are  pertinent  to  the  issue,  it  is  possible 

Albany,  etc.,  R.  Co.,  57  Barb.  (N.  Y.)  for  them  to  be  clothed  in  language  so 

204,  sub  nom.  People  v.  Church,  2  Lans.  unnecessarily  gross   as    to  constitute 

(N.  Y.)  459,  affirming  8  Abb.  Pr.  N.  S.  scandal.     Warner  v,  Paine,  2  Sandf . 

(N.  Y.)  122,  39  How.  Pr.  (N.  Y.)  49.  (N.  Y.)  195  [citing  Astley  v,  Younge,  2 

Pennsylvania,  —  Roulston  v.  Ralston,  Burr.   807];  Atty.-Gen.   v.    Hewit,    in 

13  Phila.  (Pa.)  175,  36  Leg.  Int.  (Pa.)  Chancery,  July,  1801,  cited  in  Cooper's 

276.  Eq.  PI.  319.    See  also  Mercantile  Trust 

Tennessee, — Johnson    v.   Tucker,   2  Co.  v.  Missouri,  etc..  R.  Co.,  84  Fed. 

Tenn.  Ch.  244.  Rep.  379. 

UniUd  States.  —  Green  v.  Elbert,  137  Probate  of  WUL  —  Where  a  petition 

U.  S.  615;    Toler  v.  East  Tennessee,  to  sustain   an  appeal   from  a  decree 

etc.,  R.  Co^i  67  Fed.  Rep.  168.  refusing  probate  of  a   will  alleges  a 
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likewise   language   disrespectful  to   the   court,   contained   in   a 

pleading  or  other  paper  filed  in  a  cause,  may  be  stricken  out  as 

"  sound  and  disposing  mind,'*  etc.,  it  9  Mod.  340.  See  also  Whaiey  v.  Nor- 
is  not  scandalous  and  impertineni  in  ton,  i  Vern.  483;  Duncan  c.  Vereker, 
the  answer  to  allege  the  contrary,  and  W.  N.  (1876)  64.  Compare  Everett  v, 
that  the  will  was  procured  by  undue  Prythergch,  12  Sim.  363. 
influence  exercised  by  the  petitioner.  Usury.  —  In  a  complaint  against  a 
Bowman's  Estate,  6  Pa.  Dist.  763.  bank  for  taking  usurious  interest  con- 
Insolvency.  —  An  allegation  of  in-  trary  to  the  national  banking  act,  alle- 
solvency  contained  in  a  bill  may  be  gations  that  the  defendant  knowingly 
met  in  the  answer  by  a  statement  of  contracted  for  and  received  from  the 
fraudulent  practices  committed  from  plaintiff  usurious  interest,  or  that  the 
time  to  time  to  conceal  the  fact  of  in-  transaction  was  corrupt  and  usurious, 
solvency.  Balguy  v,  Broadhurst,  20  are  not  scandal.  Schuyler  Nat.  Bank 
L.  J.  Ch.  55.  V,  Bollong,  32  Neb.  70,  28  Neb.  684. 

Bait  Against  Execntor  for  Acconntin^.  Action  for  libel  or  Slander.  —  In  ac- 

—  The  answer  of  an  executor   who  is  tions  for  libel  or   slander  an  answer 

called  upon  to  account  is  not  subject  10  setting  up  facts  in  defense  or  mitiga- 

an  exception  for  scandal  and  imperti-  tion  of  damages  must  be  confined  to 

nence   for  alleging   that   some  of  the  the  issue  made  by  the  complaint;  any- 

property   is   withheld  from   him  by  a  thing    else    will    constitute     scandal, 

forged  deed   in  the  possession  of  the  Kimball    r.   Fernandez,  41    Wis.  329 

complainant,  because    his  silence  on  r^V<»f  Wilson  z^.  Noonan,  27  Wis.  598]; 

the  subject  might  prejudice  him  there-  Wuensch  v.  Morning  Journal  Assoc, 

after.    Jolly  ».  Carter,  2  Edw.  (N.  Y.)  4  N.  Y.  App.  Div.  no;  Hoste  v,  Vic- 

209.  toria  Times  Pub.  Co.,  i  British  Colum- 

Allegations  Seeking  to  Discredit  Wit-  bia  365.    See  generally  article  Libel 

.  —  Matters  introduced  mto  an  an-  and  Slander,  vol.  13,  p.  73. 


swer  seeking  to  discredit,  in  advance.  Averment  of  Frand  in  Action  on  Con- 
witnesses  likely  to  be  called  by  the  tract.  —  In  an  action  for  breach  of  con- 
complainant  are  scandalous  and  im-  tract,  a  charge  of  fraud,  conspiracy, 
pertinent.  Norton  z\  Woods,  5  Paige  and  the  like  made  in  the  declaration 
(N.  Y.)  260.  constitutes  scandal.  Bates  v.  Sierra 
Political  Inflnence  and  Personal  Motive.  Nevada  Lake  Water,  etc.,  Co.,  18  Cal. 
—  In  a  complaint  to  avoid  an  issue  of  171;  Great  Ship  Co.  v,  Russell,  3  F.  & 
bonds  made  by  a  municipality,  allega-  F.  94. 

tions  that  the  issue  was  due  to  political  Motion  to  fietaz  Costs, --In  an  affi- 

influence  and    personal   motives  and  davit  in  support  of  a  motion  to  retax 

feelings  set  up  matter  not  within  the  costs,  allegations  of  misconduct  on  the 

power  of  the  court  to  consider  and  may  part  of  the  applicant's  solicitor  that  are 

be  stricken  out  as  scandal  and  imperii-  unconnected  with  the  matters  in  litl- 

nence.     Millvale   Borough   No.    i,    14  gation  are  scandal.    In  re  Fitch,  2  Ch. 

Pa.  Co.  Ct.  79.  Chamb.  (Ont.)  288. 

General  Issae  and  Special  Plea.  —  In  an  Pertinent  Matter  Not  in  Iisne. — 
action  at  law,  reproachful  matter  set  Charges  made  against  a  party  which 
up  as  a  defense  by  special  plea  which  are  pertinent  to  the  litigation  will  be 
might  be  introduced  under  the  general  scandalous  if  it  is  apparent  that  issues 
issue,  also  pleaded,  may  be  stricken  which  they  would  support  are  not  in- 
out  as  scandal,  notwithstanding  it  is  tended  to  be  made.  Ex  p.  Hampson, 
relevant  to  the  issues.  Riddle  :'.  Ste-  6  Jur.,  appendix,  25;  Rubery  t/.  Grant, 
vens,  2  S.  &  R.  (Pa.)  538.  L.  R.  13  Eq.  443;  Brooking  v,  Mauds- 
General  Allegations  of  Misoondoct.  —  lay.  6  Asp.  M.  Cas.  13,  55  L.  T.  N.  S. 
Specific  instances  of  immorality  and  343. 

other  misconduct  pertinent  to  an  issue  If  such  matter  is  pertinent  to  issues 
may  usually  be  given  in  evidence  made,  however,  it  will  not  become 
under  a  general  allegation,  and,  if  it  scandal  from  the  fact  that  no  evidence, 
can  be  avoided,  the  specific  instances  or  an  insufficiency  of  evidence,  is  in- 
should  never  be  pleaded,  under  the  trod uced  to  prove  it.  Cracknall  v.  Jan- 
penalty  of  being  expunged  as  scandal,  son,  it  Ch.  D.  i. 

I  Danieirs  Ch.  PI.  and  Pr.  (6th  Am.  Effect  of  Scandal  on  fiepntation  of  At- 

ed.)  348;  Clark  v.  Periam,  2  Atk.  337,  tomeyi.  —  To  interlard  pleadings  with 
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scandalous,  and  if  the  objectionable  matter  is  blended  with  that 
which  is  pertinent  and  proper,  so  as  to  be  incapable  of  separa- 
tion,  the  whole  may  be  eliminated  from  the  files.* 

7.  Selation  of  Scandal  to  Impertinenoe.  —  No  matter  which  is 
not  also  impertinence  will  constitute  scandal,  however  strong  its 
aspersions  or  reflections  may  be; '  while  on  the  other  hand  mat- 
coarse  and  unavailing  epithets  and  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
other  reflecting  matter  having  no  rela-  169;  Carpenter  v.  West,  (Supm.  Ct. 
tion  to  the  controversy  is  well  calcu-  Spec.  T.)  5  How.  Pr.  (N.  Y.)  53;  Keegan 
lated  to  impair  the  professional  reputa-  v.  Sage,  (C.  PI.  Spec.  T.)  31  Abb.  N. 
tion  of  counsel  drawing  them,  besides  Cas.  (K.  Y.)  54;  Moody  v.  Libbey, 
bein^  open  to  objection  for  scandal  and  (Supm.  Ct.  Spec.  T.)  i  Abb.  N.  Cas.  (N. 
impertinence.  Newsom  v.  Newsom,  5  Y.)  154;  Mussina  v,  Clark,  (Supm.  Ct.) 
Ired.  Eq.  (  N.  Car.)  122:  Mitchell  v,  17  Abb.  Pr.  (N.  Y.)  188;  People  v.  Mur- 
Brown,  88  N.  Car.  156;  Burrt/.  Burion,  ray,  (N.  Y.  Super.  Ct.  Spec.  T.)  23  Civ. 
18    Ark.    214;    Johnson    v.   Tucker,   2  Pro.  (N.  Y.)  53. 

Tenn.   Ch.  244;  McVey  v.  Cantrell,  8  North  Carolina,  —  Henry   v.   Henry, 

Hun  (N.  Y.)  522.  Phil.  Eq.  (N.  Car.)  334;  Powell  v.  Cobb, 

1.  Van  Etlen  v.   Butt,  32  Neb.  285;  3  Jones  Eq.  (N.  Car.)  I, 

People    V.    Albany,   etc.,    R.    Co.,    57  Pennsylvania,  —  Riddle    v,    Stevens, 

Barb.  (N.  Y.)  204,  sub  nom.  People  v.  2  S.  &  R.  (Pa.)  538;  Vile's  Estate,  6 

Church,  2  Lans.  (N.  Y.)  459,  affirming  Pa.  Dist.  288. 

8  Abb.  Pr.  N.  S.  (N.  Y.)  122,  39  How.  Tennessee.  —  Cleaves   v.   Morrow,    2 

Pr.  (N.  Y.)  49;   Kelley  v,  Boettcher,  56  Tenn.  Ch.  592. 

U.  S.  App.  363,  49  U,  S.  App.  620.  United  States.  —  Griswold  v.   Hill,  I 

Instanee  of  Matter  Not  Soandaloos. —  Paine  (U.   S.)  390,  11  Fed.  Cas.  No. 

Where  a  bill,  in  referring  to  a  decree  5.835. 

rendered  in  another  suit,  states  that  it  England.  —  Smith      v,     Reynolds, 

was   handed    down  **  after    full    con-  Mosely  70;  Fenhoulet  v.  Passavant,  2 

sideration,"   it  is  neither  scandalous  Ves.  24;  Coffin  v.   Cooper,  6  Ves.  Jr. 

nor  impertinent,  as  casting  an  imputa-  514;  St.  John  v.  St.  John,  11  Ves.  Jr. 

tion  upon  the  court,  for  the  answer  to  526;  Reeves  v.   Baker,   13  Beav.  436; 

deny  that  it  was  so  entered  and  to  aver    B — - —  v.  W ,  31  Beav.  342,  sub  nom, 

facts  from  which  it  appears  that  the  A.  v.  B.,  8  Jur.  N.  S.  1141;  Everett  v. 

action  of  the  court  was  ill  advised  and  Prythergch,  12  Sim.  363;  Cracknall  v. 

hurried.     Miller  v,  Buchanan,  5  Fed.  Jansun,  11  Ch.  D.  i;  Fisher  v.  Owen, 

Rep.  366.  8  Ch.  D.  645:  Millington  v.  Loring,  6 

2.  Connecticut,  —  Lankton    v,    Scott,  Q.  B.  D.  190;  Rubery  v.  Grant,  L.  R. 
Kir  by  (Conn.)  356.  13  Eq.  443;  Christie  v.  Christie,  L.  R. 

Illinois,  —  Bowman  v.  Wilson,  64  111.  8  Ch.  499;  Ex  p.  Simpson,  15  Ves.  Jr. 

App.  73;   Highway  Com'rs  v.  Deboe,  476;  Astiey  v.  Younge,  2   Burr.   807; 

43  111.  App.  25.  Stanton    v.     Holmes,    15     Jur.     763; 

Maryland.  —  Price  ».  Tyson,  3  Bland  Montriou  v.   Carvick,  6  Jur.  97;    Ed- 

(Md.)  392.  munds  v.  Brougham,  12  Jur.  N.  S.  156; 

Minnesota,  —  Goodrich  v.   Parker,  I  Alty.-Gen.  v.  Foster,  2  Hare  92,  6  Jur. 

Minn.  196  1032;    Anonymous,    i    MyL    &   C.  80; 

Nebraska,  —  Hovland  v.  Burrows,  38  Duncan  v.  Vereker,  W.  N.  (1876)  64,  2 

Neb.  119.  Charl.  Ch.  Cas.  44. 

Newjersey.  —  Wilkinson  v.  Dodd,  42  ITecatsary  Ayermenti.  —  **  Whatever  is 

N.  J.  E!q.  234,  affirmed ^1  N.  J.  Eq.  647.  necessary  to  bring  the  merits  of  the 

New  York. — Jolly  ».  Carter,  2  Edw.  cause  to  trial  must  be  placed  on  the 

(N.   Y.)  209;  Mclniyre  v.   Union  Col-  record,  however  painful  it  may  be  to 

lege,  6  Paige  (N.  Y.)  239;  Warner  v,  the  feelings  of  the  parties;  but  there 

Paine,  2  Sandf.  (N.  Y.)  195;  Bowman  the  matter  is  to  stop,  and  the  court 

V.  Sheldon,  5  Sandf.  (N.  Y.)  657,  10  N.  may    strike    out     allegations    which 

Y,    Leg.  Obs.  339;  Smith  v.  American  wound  the  character  of  one  party  with- 

Turquoise  Co.,    77    Hun  (N.  Y.)    192;  out  being  of  any  real  service  to  the 

Wuensch  v.  Morning  Journal  Assoc,  4  other."     Riddle  v,  Stevens,  2  S.  &  R. 
N.  Y.  App.  Div.  no;  Barney,  etc..  Car    (Pa.)  537. 

Co.  V,  Syracuse  Rapid  Transit  R.  Co.,  "  Char£[es  of    the     most     offensive 
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ter  may  of  course  constitute  impertinence  without  being  scandal.^ 
8.  Answering  Immatorial  Ibbum.  —  If  the  bill  raises  immaterial 
issues,  or  puts  impertinent  interrogatories,  which  the  defendant 
chooses  to  answer  instead  of  attacking  them  as  such,  no  matter 
responsive  to  them  will  constitute  scandal  or  impertinence.' 

character  may  be  introduced  into  a  bill  pertinence  if  it  is  material  to  the  issues, 

or  into  an  answer  —  into  the  pleading^s,  Brunswick  r.  Sloman,  i   L.  M.  &  P. 

as  we  call  it  in  this  court  —  if  they  are  247. 

relevant  to  the  issue  or  the  matter  in  In  Aotions  to  Bemova  TmsteM  and  the 

question  between  the  parties;  but  it  is  like.  —  The  imputation  of  corrupt  or 

not  allowable   to  introduce    offensive  other  improper  motives  or  conduct  to  a 

statements  unless  they  are  relevant  to  trustee  in  an  action  brought  for  his 

the  relief  sought.     It  is  then  scandal;  removal  is  not  scandal,  being  material 

in  other  words,   it   is  never    scandal  to  the  issue.     Portsmouth  v.  Fellows, 

when  it  is  pertinent.     But  if  the  mat-  5  Madd.  450;  Everett  v,  Prythcrgch, 

ter  is  introduced  offensively,  making  12   Sim.   363;    Gleaves  v.   Morrow,   2 

charges  of  immorality  and  misconduct  Tenn.  Ch.  592. 

having  no  relation   whatever  to    the  Btraagers  to  Action.  —  In  Williams  r. 

issue  between  the  parties,  then,  as  it  is  Douglas,  5  Beav.  82,  it  was  said:  "'If 

scandal  in  itself,  so  it  is  scandal  in  the  the  statement  be  relative  to  the  issue 

eyes  of  this  court."     Rubery  v.  Grant,  between  the  parties,  and  necessary  for 

L.  R.  13  Eq.  443.  the  determination  of  their  rights,  then. 

Legal  Oonolusions.  —  A  statement  of  though  it  may  happen  to  be  reproach- 
legal  conclusions  from  facts  stated  will  f ul  or  scandalous  to  a  person  not  a 
constitute  impertinence.  Gilchrist  v,  party  to  the  suit,  it  maybe  said  he  has 
Helena,  etc.,  R.  Co.,  47  Fed.  Rep.  593  no  right  to  complain.  With  respect  to 
Vciting  Dillon  v,  Barnard,  21  Wall.  (U.  a  stranger,  the  whole  of  the  statements 
S-)  430];  Johnson  v.  Tucker,  2  Tenn.  in  a  bill  are  impertinent.  But  the 
Ch.  244.  But  such  statement  is  not  matter  complained  of  may  be  at  the 
scandal,  although  it  reflects  on  the  ad-  same  time  impertinent  as  regards 
verse  party,  if  the  pertinent  facts  stated  the  issue  and  scandalous  towards  a 
in  the  pleading  bear  it  out.  Montriou  stranger." 
V,  Carvick,  6  Jur.  97.  Ordinarily,  where  offensive  and  dis- 

Falsity  of  Allegations.  —  The  fact  that  creditable  matter    involving  the  acts 

matter  which  contains  criminations  or  and  proceedings  of  persons  not  parties 

other  reflections  on  character  is  false  to  the  record  is  relevant,  it  is  unneces- 

will  not  make  it  scandalous,  providing  sary  to  designate  their  names;  all  that 

it  is  relevant  to  the  issues.     Matter  of  can  be  material  or  important  to  spread 

Lord,  81  Hun  (N.  Y.)  590;  Ex p.  Simp-  before  the  court  are  the  facts.     King 

son,  15  Ves.  Jr.  476,  where  it  was  said:  ».  Sea  Ins.  Co.,  26  Wend.  (N.  Y.)  62; 

"  If  that  which  is  stated  is  material  to  Clark  v.  Periam,  2  Atk.  337,  9  Mod. 

the  issue,  it  may  be  false,  but  cannot  340. 

be  scandalous;  if  relevant,  it  is  not  im*  Degree  of  Belevaaoy.  —  If  the  matter  is 

pertinent;    though    scandalous  in   its  relevant  it  will  be  neither  scandal  nor 

nature,  if  relevant  and  pertinent  it  can-  impertinence,  whatever   may    be    the 

not  be  treated  as  scandalous;  and  if  degree   of    its  relevancy.      Fenhoulet 

false  it  must  be  dealt  with  in  another  v.  Passavant,   2  Ves.   24,  approved  in 

way."  Gleaves  v.  Morrow,  2  Tenn.  Ch.  592. 

On  the  other  hand,  the  fact  that  al-  1.  Fenhoulet  v,  Passavant,  2  Ve.«.  24; 

legations  of  this  character  are  true  will  Stanton  v.  Holmes,  15  Jur.  763. 

not  prevent  them  from  being  scandal*  2.  Arkansas,  —  Burr  v.    Burton,    18 

ous    if    they    are   entirely    irrelevant.  Ark.  214. 

Pearse  w.   Pearse,  29  L.  T.  N.  S.  453,  Maryland,  —  Price  v.  Tyson,  3  Bland 

22  W.  R.  69.  (Md.)  392. 

Defeotiva  Pleading  or  Aifldavit.  —  The  New  Jersey,  —  McGuckin  v,  Kline, 
fact  that  a  pleading  or  affidavit  is  so  31  N.  J.  Eq.  454;  Hogencamp  v.  Acker- 
defective  in  form  that  it  cannot  be  used  man,  10  N.  J.  Eq.  267. 
for  the  purpose  intended,  as  that  it  is  New  York,  —  Woods  v,  Morrell,  I 
not  properly  sworn  to.  will  not  make  Johns.  Ch.  (N.  Y.)  103;  Desplaces  r. 
matter  contained  therein  scandal  or  im-  Goris,  i  Edw.  (N.  Y.)  350;  Mclntyre 
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m.  SSXEDIES   FOB     SCAHSAL   AND   iMFEBTIirEirCE  —  1.  Striking 

Oat  or  Expunging  —  ^.  Source  of  Court's  Power.  —  Courts 

have  inherent  power  to  protect  their  records  by  striking  out  or 
expunging  scandal  and  impertinence.*  This  power  is  sometimes 
given  by  statute,  however,  the  codes  in  particular  generally  con- 
taining provisions  relative  to  scandal.^     The  practice  in  equity 

r.  Union  College,  6  Paige  (N.  Y.)  239;  include   scandalous    and    impertinent 

Putnam  v.  Ritchie,  6  Paige  (N.  Y.)  y^,  matter,  it  contains  no  prohibition,  and 

Tennessee,  — Johnson   v.    Tucker,  2  they  may  still  be  struck  out  of  a  plead- 

Tenn.  Ch.  244.  ing.     The  old  practice  in  this  respect 

United   Siaies,  —  Mercantile    Trust  yet  exists.     *    *    *    it  would  be  mon- 

Co.   V,  Missouri,  etc.,   R.  Co.,  84  Fed.  strous  if  there  were  no  mode  of  purify- 

Rep.  379;  The  Whistler,  13  Fed.  Rep.  ing  the  record  by  expunging  scandalous 

295;  The  California,  i  Sawy.  (U.  S.)  matter."     Carpenter  v.  West,  (Supm. 

463;    Lownsdale  v.    Portland,    Deady  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  53. 

(U.  S.)  I,   I  Oregon  381,  15  Fed.  Cas.  Of  this  and  similar  code   provisions, 

No.   8,578;  Griswold  V.   Hill,   i   Paine  see  to  the  same  effect  Davis  v.  Louis- 

(U.  S.)  390,  II  Fed.  Cas.  No.  5,835.  ville,  etc.,  R.  Co.,  108  Ala.  660;  Bow- 

England. — Wagstaff    v.     Bryan,     I  man  v,  Sheldon,  5  Sandf.  (N.  Y.)  657, 

Ross.   &  M.  28;  Forester  v.  Read,  L.  10  N.  Y.  Leg.  Obs.  339;  Littlejohn  v, 

R.  6  Ch.  40;  Osmond  t/.  Tindall,  Jac.  Greeley,  (Supm.  Ct.  Spec.  T.)  22  How. 

625;  Smith   V,    Reynolds,    Mosely   70;  Pr.   (N.    Y.)   345;    Benedict  v.    Dake, 

Atty.-Gen.  v.  Whorwood,  i  Ves.  534;  (Supm.   Ct.   Spec.  T.)  6  How.  Pr.  (N. 

In  r^  Wills,  9  Jur.  N.  S.  1225;  Brufif  v,  Y.)352;  Rensselaer,  etc..  Plank  Road 

Cobbold,  26  L.  T.  N.  S.  786,  20  W.  R.  Co.  v,  Wetsel,  (Su^m.  Ct.  Spec.  T.)  6 

734.     Sec  also  Gompertz  v.  Best,  i  Y.  How.  Pr.  (N.  Y.)  68;  Knowles  v.  Gee, 

&  C.  Exch.  114.  (Supm.   Ct.   Spec.  T.)  4  How.  Pr.  (N. 

Contra.  —  Langdon  v.  Pickering,   19  Y.)  317;  Shaw  v.  Jayne,  (Supm.  Ct.)4 

Me.  214.     See  also  a  case  under  code  How.    Pr.    (N.    \.)   119;    Mussina    v, 

practice,  Mayer  Co.  v.  Goldenberg,   i  Clark,  (Supm.  Ct.)  17  Abb.  Pr.  (N.  Y.) 

Ohio  Dec.  222,  i  Ohio  N.  P.  189.  188;  Mitchell  v.  Brown,  88  N.  Car.  158. 

Statntory  Interrogatories.  —  Under  Boles  of  Court  providing  that  scan- 
some  statutes  providing  for  the  pro-  dalous  and  impertinent  matter  may  be 
curing  of  evidence  from  a  party  by  in-  stricken  out  do  not  abrogate  or  curtail 
terrogaiories,  if  the  defendant  answers  the  inherent  power  of  courts  sitting  in 
impertinent  interrogatories,  instead  of  equity  to  strike  out  rambling  or  tauto- 
moving  to  reject  them,  he  cannot  after-  logical  pleadings  and  to  purge  their 
wards  complain  that  his  answers  were  records  of  scandalous  or  impertinent 
introduced  in  evidence.  Ciacinnati,  matter  on  their  own  motion.  iCeliey  v. 
etc.,  R.  Co.  V,  Howard,  124  Ind.  280;  Boettcher,  85  Fed.  Rep.  55. 
Combs  V,  Union  Trust  Co.,  146  Ind.  2.  See  the  statutes  of  the  various 
688;  Davis  v.  Emmons,  32  Oregon  389.  states. 

1.  Brown  v.  Brown,  4  Ind.  627,58  Deolaratory  of  Common  Law.  —  A  code 

Am.  Dec.  641;  Ex  p.  Smith,  28  Ind.  47;  provision  authorizing   the    expunging 

Kirkpatrick  v.   Corning,  40  N.  J.  £q.  of  scandalous  matter  is  merely  declara- 

241,  r«^^r«>/^ on  other  grounds  39  N.  J.  lory  of    the    power  exercised   by   the 

£q.  22;   People  v.   McCumber,   18   N.  courts    at    common   law.      People    v. 

Y.  315,  affirming  on  other  grounds  27  Murray,  (N.  Y.  Super.  Ct.  Spec.  T.)  23 

Barb.  (N.  Y.)  632,  15   How.  Pr.  (N.  Y.)  Civ.  Pro.  (N.  Y.)  53. 

186;  Riddle  v.  Stevens,  2  S.  &  R.  (Pa.)  The  provisions  of  the  Tennessee  Code 

538;  Kelley  v.  Boettcher,  85  Fed.  Rep.  (Code   1896,   §§  6125,  6126),  which  re- 

55;   Ex  p.  Simpson,   15  Ves.   Jr.  476;  quire  an   answer   to  contain  "  a  clear 

Anonymous,  2  Wils.  C.  PI.  20,  i  Chit,  and  orderly   statement  of  the  facts  on 

676,  note  a,   18  E.   C.  L.  201,  note  a;  which  the  defense  is  founded,  without 

Lee  ».  Ashwin,  i  Times  Rep.  291.  prolixity  or  repetition."  and  make  it 

fleandalons  Matter.  —  Of  a  code  pro-  the  duty  of  the  court  to  discountenance 

vision  which  merely  authorized  the  ex-  prolixity  and  unnecessary  allegations 

panging  of  irrelevant  and   redundant  in  all  chancery  pleadings,  are  merely 

matter,  making  no  reference  to  scandal,  declaratory  of  rules  of  pleading  which 

it  was  said:  *'  If  this  clause  does  not  have   prevailed  in  chancery  from  the 
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in  jurisdictions  where  procedure  is  not  codified  is  regulated  by 
rules  or  orders  of  court.* 

*.  When  Application  Made  —  (i)  In  GeneraL  —  The  appli- 
cation to  expunge  scandal  or  impertinence  is  generally  an 
interlocutory  proceeding  preliminary  to  the  settlement  of  the 
issues  and  final  hearing.^ 

In   the   Case   of  Xera    Impertinanoe  the  application  must    be  made 

before  any  other  step  is  taken  by  the  party  aggrieved,  or  the 

earliest  times.    Johnson  v.  Tucker,  2  of   a   pleading,  permitted   by  statute 

Tenn.  Ch.  244.  in  some  jurisdictions,  should   not  be 

1.  See  the  rules  of  court  which  have  allowed  to  abate  a  motion  to  expunge 
been  adopted  in  the  various  states.  scandal    contained    (herein,    and    the 

2.  Boles  of  Court.  —  Under  equity  rule  party  thus  using  the  records  of  the 
27  of  the  federal  courts,  exceptions,  court  permitted  to  escape  the  penalty 
whether  for  scandal  or  for  imperti-  for  his  conduct.  Armstrong  v.  Phil- 
nence,  must  be  filed  on  or  before  the  lips,  60  Hun  (N.  Y.)  243,  20  Civ.  Pro. 
next  rule  day  after  the  process  on  (N.  Y.)  399.  See  also  Kelley  v,  Boett- 
the  rule  shall  be  returnable,  or  after  cher,  49  15,  S.  App.  620,  wherein  it  was 
the  answer  or  plea  is  filed.  It  may  held  that  a  brief  filed  after  service  of 
be,  however,  that  under  rule  63  and  the  notice  of  a  motion  to  strike  a  former 
general  equity  practice  the  court  may,  brief  for  scandal  cannot  be  recognized, 
upon  cause  shown,  enlarge  the  time,  and  the  former  brief  being  ordered 
American  L.  &  T.  Co.  v.  East,  etc.,  R.  from  the  files,  the  other  will  meet  the 
Co.,  40  Fed.  Rep.  384.  same  fate.     Compare  Sutlon  v,  Wegner, 

kaine. —  In  refusing  to  entertain  an  72  Wis.  294,  which  held  that  an  order 
appeal  from  an  order  made  on  excep-  allowing  the  motion  with  costs,  after 
tions  for  impertinence  the  Supreme  such  an  amendment  omitting  the  ob- 
Court  said:  *' We  do  not,  however,  jectionable  matter,  without  an  adjudi- 
mean  to  intimate,  if  any  questions  are  cation  as  to  whether  the  matter  was  or 
incorrectly  decided  by  a  member  of  a  was  not  scandal,  was  erroneous, 
court  and  no  opportunity  is  given  for  Effect  of  Application  as  Stay. —  An  ap- 
a  revision  of  such  decision  before  final  plication  to  expunge  impertinence  con- 
hearing,  that  the  court  would  not  then  tained  in  an  affidavit  or  an  interlocutory 
examine  into  such  question  and  see  petition  will  not  act  as  a  stay  of  the 
that  no  injury  shall  thereby  be  sus-  hearing;  otherwise ,  it  seems,  where 
tained."  Spaulding  v.  Farwell,  62  Me.  the  exception  is  for  scandal,  unless,  in 
319.  the  case  of  affidavits,  the  party  at  fault 

Bngland.  —  The  practice  generally  can  proceed  without  them.  Ex  p, 
followed  in  England  where  scandal  in  Gomm,  i  Deac.  366,  38  E.  C.  L.  507; 
affidavits  is  charged  is  not  to  hear  the  Neale  v,  Wadeson,  i  Cox  Ch.  105,  i  Bro. 
application  at  once,  but  to  put  it  over  C.  C.  574.  See  also  Pearse  v.  Brook, 
until  the  time  for  hearing  the  cause,  3  Beav.  337;  Birch  v.  Alt,  i  Ir.  £q.  228. 
when  it  can  better  be  judged  whether  Although  referring  a  bill  for  imper- 
the  matter  is  scandal.  Middlemas  v.  tinence  does  not  generally  stay  all  pro- 
Wilson,  L.  R.  10  Ch.  230,  wherein  it  ceedings,  where  a  bill  is  referred  before 
was  said:  "  According  to  the  practice  the  time  for  answering  is  out,  the 
which  is  usual,  although,  perhaps,  the  plaintiff  cannot,  at  the  expiration  of 
effect  of  such  practice  is  that  the  inter-  the  time,  rule  for  an  injunction  as 
locutory  motions  are  not  always  so  of  course,  for  want  of  an  answer,  but 
carefully  considered  as  they  otherwise  must  move  it  upon  notice  and  affidavit 
might  be,  this  motion  was  ordered  to  of  circumstances.  Neale  v.  Wadeson, 
stand  over  till  the  hearing  of  the  cause  i  Cox  Ch.  105,  i  Bro.  C.  C.  574. 
—  not  till  the  day  of  hearing,  but  till  An  order  to  refer  an  answer  for  im- 
the  hearing — to  be  then  dealt  with  as  pertinence  will  not  preclude  a  motion 
the  court  might  think  fit."  See  also  to  dismiss  the  bill  for  want  of  prosecu- 
Pyncent  v.  Pyncent,  3  Atk.  557,  «'/<?</  tion,  and  the  defendant  need  not  obtain 
in  Osmond  v.  Tindall,  Jac.  625.  the   master*s  report  in   his   favor  be- 

Abatement  of  Motion  by  Amendment. —  fore  moving.     Railton  v.  Woolrick,   3 

It  seems  that  an  amendment  of  course  Swanst.  247. 
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right  to  have  the  unnecessary  matter  expunged  from  the  record 
is  waived.  Scandal,  however,  is  looked  upon  as  a  more  blame- 
worthy defect,  and  it  may  be  stricken  out  at  any  stage  in  the 
proceeding.* 

1.  Johnson  v.  Tucker,  2  Tenn.  Ch.  take   a   step,   you    cannot  afterwards 

244;  The  Whistler,  13  Fed.  Rep.  295;  move  to  refer  for  impertinence,  on  the 

Fenhoulet    v.    Passavant,   2  Ves.   24;  principle  that  by  taking  a  step  on  the 

Osmond  v.  Tindall,  Jac.  625.     See  also  state  of  facts  you  admit  the  pertinence 

Tallis  V,  Tallis,  i  El.  &  Bl.  397,  note  a,  of  it.     If  that  be  so,  I  do  not  see  how 

72  E.  C.  L.  397,  note  a,  an  interrogatory  asking  questions  as  to 

Billi  and  Aiuwen.  —  The  remedy  can-  matters  which  the  state  of  facts  alleges 

not  be  invoked    against  a   bill    after  can  be  said  to  be  impertinent  if  the 

answering  or  demurring,  or  obtaining  state  of  facts  be  not  so." 

an  order  for  time  to  answer  or  demur,  Contra.  —  The  propositions  stated  in 

if  the  objection    is    for    impertinence  the  text  are  not  applied  in  their  entirety 

only;  but  if  it  is  for  scandal,  the  rule  is  by  all  the  cases.     It  has  been  held  that 

otherwise.     Wilson  v.  Perrine,  19  N.  J.  after  issue  has  been  taken  diiectly  on 

L.  J.  15;  Bowman  v.  Sheldon,  5  Sandf.  scandalous  matter,  it  is  then  too  late  to 

(N.  Y.)  657,   10  N.  Y.   Leg.  Obs.  339;  apply  to  have  it  expunged.    Aberga- 

Best  V.  Clyde,  86  N.  Car.  4;  Matter  of  venny  v,  Abergavenny,  2  P.  Wms.  312, 

Barton,  i  Russ.  380;  Beavan  v.  Water-  cited  in  Jones  v,  Spencer,  2  Tenn.  Ch. 

house,  2  Beav.   58:  Ferrar  v.  Ferrar,  i  776;  Ex  /.  Le   Heup,   18  Ves.  Jr.  221. 

Dick.    173;    Anonymous,   2   Ves.   631;  See  also  Bruff  v.  Cobbold,  26  L.  T.  N. 

Anonymous,    5    Ves.    Jr.    656,    citing  S.  786,  20  W.  R.  734. 

Woodward  v.  Astley,  Bunb.  304.  Distinction     Between    Application   by 

Likewise  the  making  of  a  reply  to  Party  and  Court's  Own  Motion. —  In  one 

the  answer  or   the  obtaining   by   the  case  it  was  held  that  taking  issue  on 

complainant  of  the  order  to  speed  the  such  matter  constituted  a  waiver  so  far 

cause  is  held  to  be  a  waiver  of  imperii-  as  the  application  of  a  party  was  con- 

nence,  but  not  of  scandal.     Putnam  v.  cerned,    but   that   there  could    be   no 

Ritchie,  6  Paige  (N.  Y.)  390;  McGorray  waiver  as  against  the  court,  which  was 

V.  O'Connor,  87  Fed.  Rep.  586,  affirm-  entitled  to  strike  out  the  scandalous 

ingiK^  Fed.  Rep.  861;  Ruttan  v.  Smith,  matter  on  its  own  motion.     People  v. 

I   Ch.  Chamb.   (Ont.)  184;   Barnes   v,  Albany,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 

Saxby,   3   Swanst.    232;     Anonymous,  T.)  8  Abb.   Pr.   N.  S.  (N.  Y.)  122,  39 

Mosely  71;  Atty.-Gen.  v,  Whorwood,  i  How.  Pr.  (N.  Y.)  49,  affirmed  57  Barb. 

Ves.  534.  (N.  Y.)  204  sub  nam.  People  v.  Chuich, 

An    Affidavit    May    Be   Attacked    for  2  Lans.  (N.  Y.)  470.     See  also  Johnson 

scandal,  but  not  for  impertinence,  after  v.   Tucker,    2    Tenn.    Ch.    244,   citing 

the  adverse  party  has  filed  'in  aflSdavit  Campbell  v,  Taul,  3  Yerg.  (Tenn.)  563. 

answering   the  alleged    objectionable  Impertinence  —  Discretion  of  Conrt.  — - 

matter.     Matter  of    Burton,    i    Russ.  As  to  impertinence  it  has  been  held  in 

380;  Chimelli   v.   Chauvet,    i   Younge  a  case  under  code  practice  to  be  within 

384;  Exp.  Townsend,  3  Molloy  74.  the  sound  discretion  of  the  court,  in 

1/  the  Ans7vering  Affidavit  Ignores  the  view  of  all  the  attendant  facts  and  cir- 

Itnpertinrnt  Matter  and  answers  only  cumstances,   to  entertain  the    remedy 

that   which  is  material,    the   right   to  even  where  it  has  been  waived   under 

attack  for  impertinence  is  not  thereby  these  rules.     Best  v,  Clyde,  86  N.  Car. 

waived.      Bickford  v.  Skewes,  8  Sim.  4.     See  also  Johnstone  v.  Ure,  2  Sim. 

206.     Compare  Keeling  v.   Hoskins,   2  &  St.  578,  wherein  it  was  held  that  after 

Russ.  319.  such  waiver  a  motion  to  refer  for  im- 

The  Filinj^  of  a  Reply  to  an  Answer  is  pertinence  could  no  longer  be  obtained 

not  a  waiver  of  the  right  to  attack  an  on  motion  of  course, 

affidavit  in  support  thereof  which  con-  Contempt  of  Conrt  as  Waiver.  ~-  Being 

tains  mere  hearsay  evidence  not  com-  in   contempt  of  court    by    failing    to 

petent  to   be  considered.     Kernick  v.  answer  is  a  waiver  of  ii.. pertinence  in 

Kernick,  9  L.  T.  N.  S.  800,  12  W.  R.  the  bill,   but  not  of  scandal.     Evereci 

336.  V.  Prythergch,   12  Sim.   363;    Petty  v. 

Interrogatories. —  In  Osmond  v.  Tin-  Lonsdale,  4  Myl.  &  C.  545. 

dall,  Jac.  625,  it  was  said:  **  If  you  An  affidavit  filed  by  the  defendant  in 
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(2)  Far  Impertinence  in  Answer. —  Under  the  early  English 
practice,  which  referred  the  whole  pleading  to  a  master,  the 
remedy  for  impertinence  in  an  answer  that  was  not  scandal  as 
well  must  have  been  taken  before  exceptions  to  the  answer  for 
insufficiency;^  but   under  the  later  practice,  as  applied  in  the 

opposition  to  the  plaintiff's  motion  to  tions  for  insufficiency."  Good  r.  Elliott, 

be  relieved  from  the  process  of  con-  i  Grant  Ch.  (U.  C.)  389. 

tempt  incurred  by  the  nonpayment  of  The  Disadvantages  of  the  Early  Praetioe 

costs  may  be  attacked  by  the  plaintiff  were    thus    stated     by    Lord    Eldon: 

for  scandal  and  impertinence.     Caitell  '*  References  of  answers  for  imperti- 

V.  Simons,  5  Beav.  396,  the  court  say-  nence,  more  numerous  within  the  last 

ing:  **  It  being  necessary  10  use  evi-  two  years  than  in  all  my  former  ex« 

dence  for  the  motion,  I  am  of  opinion  perience,   have    become  a  subject   of 

that  it  is    proper  that  such  evidence  complaint  in  the  master's  office  and  a 

should  be  clear  and  free  from  scandal  scandalous  abuse  of  the  rules  of  prac- 

and  impertinence."  tice.     On  the  filing  of  the  answer  the 

Mere  I>6lay  in  Moving.—  In  the  ab-  plaintiff  refers  it  for  impertinence;  in 

sence  of  a  rule  of  court  or  other  com-  the    regular   course   the   report   must 

petent  authority,  mere  delay  in  invok-  be  obtained  within  a  certain  number  of 

ing  the 'remedy,  no  other  step  in  the  days,  but  practisers  are  so  absurd  as 

course  of  the  proceedings  having  been  not  to  insist  on  that  rule;  if  the  master 

taken,    is    not    an    absolute    waiver,  reports  the  answer  not  impertinent,  the 

Kinworthy  v,  Allen,  i  Bro.  C.  C.  400,  plaintiff  excepts  to  the  report,  and  the 

explaining  Anonymous,  2  Ves.  631.  court  having  disposed  of  that  question, 

A  Foxmal   Objection  ITrged  Against  a  there  follows  a   reference   for  insuffi- 

Fleading  on  one  occasion  is  not  a  waiver  ciency,   the   party  taking  care  not  to 

of  the  right  to  attack  it  for  imperti-  obtain  a  reference  to  the  same  master 

nence.     Exjf>,  Cunningham,  i  Mont.  &  who  reported  on  the  impertinence,  and 

M.  193.  who   would   at    once    understand    the 

Before    Servioe    of    Process. —  Parties  matter,  but  industriously  selecting  for 

made  defendants  in  a  bill  may  appear  the  motion  a  day  when  the  reference 

and  move  against  it  for  impertinence,  will    be    made    to    another    master.'* 

although  not  yet  served  with  process.  Raphael     v.     Bird  wood,     i     Swanst. 

Fell  V.  Christ's  College.  2  Bro.  C.  C.  228. 

279.  Ezoepting  for  Insnfflciency  After  Beport 

Consent  of  Adverse  Farty  to  Time  of  on  Impertinenoe.  —  Under  this  practice 

Hearing.  —  The  fact  that  the  adverse  the  time  provided  by  orders  in  chancery 

party  to  an  application  has  consented  within  which  an  answer  might  be  ex- 

that  it  may  be  heard  with  a  motion  for  cepted  to  for  insufficiency  dated  from 

further  time  to  answer  does  not  pre-  the  decision  on  the  reference  for  im- 

elude   him   from    opposing   it   on   the  pertinence,  and  not  from  the  filing  of 

ground  that  it  was  made  too  late.    Best  the  answer.     Good  v.  Elliott,  I  Grant 

«/.  Clyde,  86  N.  Car.  4.  Ch.   (U.   C.)    389;    Dyer    v.    Dyer,    i 

1.  Woods  V.   Morrell,  i   Johns.   Ch.  Meriv.  i. 

(N.  Y.)  103;  Johnson  7/.  Tucker,  2  Tenn.  Where,  however,  by  statute  or  rule 

Ch.  244;  Good  t:  Elliott,  i  Grant  Ch.  of  court  the  sufficiency  of  the  answer 

(U.    C.)  389;  Goodinge  v.  Woodhams,  is  absolute  unless  exception  for  insuffi- 

14  Ves.  Jr.   534;   Thomas  v. ,   14  ciency  is  taken  within  a  time  limited 

Ves.  Jr.  537,  note  a;  Pellew  r. ,  6  from  the  date  when  the  answer  was 

Ves.  Jr.  456;  Lacey  v,  Hornby,  2  Ves.  put  in,  it  seems  that  the  reference  for 

&  B.  291.  impertinence  must  be  taken  and   the 

**  The  Frinoiple  Is  that  as  exceptions  report    thereon    returned   before   that 

for  insufficiency  necessarily  presuppose  time   has   expired,    or   exceptions   for 

that  it  has  been  ascertained  what  the  insufficiency  will  not  lie.     But  when  so 

answer    really    contains,    and   as   this  taken,   the  latter  remedy  may  be  in- 

cannot  be  the  case  so  long  as  it  is  un-  voked  within  the  time  limited,  dating 

certain    whether   it  is  impertinent  or  from   the   report.     Good   v,   Elliott,    I 

not,  a  reference  for  impertinence  can  Grant    Ch.    (U.   C.)    389;    Jeffray    v. 

neither  follow  nor  accompany   excep-  M*Cabe,  i  Russ.  &  M.  739. 
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United  States,  both  these  remedies  may  be  invoked  at  the  same 
time,  the  former  to  be  first  heard  and  determined.  ^ 

Iigvnetloiui.  —  Under  the  early  practice,  if  an  injunction  had 
been  granted  on  the  bill  an  application  to  refer  the  answer  for 
impertinence  sufficiently  showed  cause  against  an  order  dissolv- 
ing it,  upon  the  coming  in  of  that  pleading;'  but  it  has  been 
held  otherwise  under  the  practice  requiring  exceptions  to  be 
specific.' 

Waiver  of  Baferance  for  Impertinenoe.  precision  and  certainty  in  the  proceed- 

—  In  Dixon  r.  Olmius,  i  Cox  Ch.  412,  ing/' 

it  was  intimated  that  a  plaintiff,  by  Sabmiislon   to   Exceptions  for  Issuffi- 

excepting  to  a  plea  in  equity  and  ha v-  deney. —  Where  exceptions  are    thus 

log  it  set  down  for  argument,  waived  taken,   if  those  for    insufficiency  are 

an  order  of  reference  of  it  for  imperii-  submitted    to  by    the    defendant,    an 

neoce,  previously   obtained;    but  the  order  for  a  further  answer  may  be  had 

question  was  not  decided.  at  once  without  waiving  the  exceptions 

BeuDdal.  —  The  remedy  for  scandal  in  for  impertinence,  if  the  parties  have, 

an  answer  may,  however,  be  invoked  by   stipulation,    obviated   any    uncer- 

after  exceptions  for  insufficiency  have  tainty  as  to  the  result  of  the  latter. 

been  taken.    Abergavenny  r.  Aberga-  Lawrence  v.  Lawrence,  4  Edwt  (N.  Y.) 

venny,  2  P.  Wms.  312,  note.  357. 

1.  Price  V.  Tyson,  3  Bland  (Md.)  392;  After  Eeport  on  Ezoeptioiu  for  Louraffi- 

Woods  r.  Morrell,  i  Johns.  Ch.  (N.  Y.)  oieney.  —  After   exceptions  for  insuffi- 

103;  Lawrence   v,  Lawrence,   4   Edw.  ciency  have  been  taken,  and  the  report 

(N.  Y.)  357;  Livingston  v.  Livingston,  of  the  master  thereon  has  been  returned, 

4  Paige  (N.  Y.)  iii;  Johnson  v.  Tucker,  it  is  too  late  to  apply  to  have  matter 

3  Tenn.  Ch.  244.  expunged  for  impertinence.     Benning- 

Vew   Tork   COianeery    Praetioe.  —  In  ton  Iron  Co.  v,  Campbell,  2  Paige  (N. 

Woods  V.  Morrell.  i  Johns.  Ch.  (N.  Y.)  Y.)  160. 

103,  Chancellor  Kent  said :"  The  Eng-  Prooeedings    Before   Master.  —  Under 

lish  practice  is  not  to  make  formal  and  the  seventy-third  of  the  general  orders 

special   exceptions   in   writing,   in  the  in  chancery  of  1828,  which  regulated 

first  instance,  to  an  answer,  for  scandal  references  for  scandal  and  impertinence 

or  impertinence,  as  is  done  for  insuffi-  in  writings  introduced  before  a  mas- 

ciency;  but  on  a  suggestion,  by  motion,  ter,  contemporaneous  warrants  for  im- 

of  such  matter,  the  answer  is  referred  pertinence  and    insufficiency  in   such 

to  a  master  to  look  into,  and  if  he  certi-  writings  might  be  issued.     Rowley  v, 

fies  against  the  exception,  the  plaintiff  Adams,  8  Sim.  205. 

may  except  in  writing  to  the  report,  2.  Goodinge  v.  Woodhams,  i4Ves.  Jr. 

and  specify  the  particular  parts  which  534;  Fisher  v.  Bayley,  12  Ves.  Jr.  18; 

are    scandalous   or  impertinent;    and  Byng  v,  Clark,  12  Beav.  608;   Raphael 

this  reference  for  Impertinence  must  v.  Bird  wood,  i  Swanst.  228;  Jennings 

precede  one  for  insufficiency.     I  find,  v.  Walker,   i  Cox  Ch.  178;  Milner  v, 

however,  that  a  different  practice  pre-  Golding,  2  Dick.  672.     See  also  Indian 

vails  here  in  this  court,  and  instead  of  River    Steamboat   Co.   v.    East  Coast 

a  loose  and   general   suggestion,   the  Transp.  Co.,  28  Fla.  387,  29  Am.  Si. 

party  does  in  the  first  instance  what  he  Rep.   258.      And   see   article    Injunc- 

eventually  may  be  obliged  to  do  under  tions,  vol.  10,  pp.  1076-1078,  and  note 

the  English  practice,  and  the  objections  on  p.  1078. 

to  the  answer,  as  well  for  impertinence  8.  The  Iijanotion  May  Be  Dissolved  if 

as  for  insufficiency,  go  at  once  to  the  the   answer   is   sufficient   to  overturn 

master  and  are  disposed  of  together,  the   case   made   by   the   bill,   leaving 

I  do  not  perceive  any  strong  objection  out  of  consideration  the  objectionable 

to  this  mode  of  practice  which  ought  to  matter,  Indian  River  Steamboat  Co.  v. 

induce  me  to  interfere  and  change  it.  East  Coast  Transp.  Co.,  28  Fla.  387, 

It  may  save  lime;  for  it  admits  of  but  29  Am.  St.  Rep.  258,  citing  Gibson  v. 

one  reference  to  the  master,  instead  of  Tilton,  i  Bland  (Md.)  352,  17  Am.  Dec. 

two,  and  by  reducing  the  exceptions  to  309,  and  Stitt  v.  Hilton,  31  N.  T.  Eq« 

writing  and  specifying  the  parts  that  285;  Doe  v.  Roe,   Hopk.  (N.  Y.)  276; 

are  deemed  impertinent  there  is  greater  Livingston  v.  Livingston,  4  Paige  (N. 
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(3)  Effect  of  Waiver.  —  That  a  party  has  thus  waived  his  right 
to  have  impertinence  expunged  does  not,  however,  make  irrele- 
vant issues  raised  by  it  issues  in  the  cause.  Throughout  the 
further  course  of  the  litigation  the  impertinent  matter  will  be 
disregarded  by  the  court  as  mere  surplusage/  evidence  offered  to 
prove  its  truth  will  be  excluded  on  objection,*  and  the  unneces- 
sary costs  occasioned  by  its  presence  in  the  record  may  be  taxed 
against  the  party  at  fault.' 

Y.)  III.  Hud  in  Jewett  v,  Belden,  11  Duponti  v,  Mussy,  4  Wash.  (U.  S.)  128, 

Paige  (N.  Y.)  618;  Smith  v,  Thomas,  2  8  Fed.  Cas.  No.  4,185;  Wren  v.  Spencer 

Dev.  &  B.  Eq.  (N.  Car.)  126;  Simeon  Optical  Mfg.  Co.,  5  B.  &  A.  Pat.  Cas. 

V,  Davis,  12  Sim.  47;  unless  the  plain-  61,  18  Pat.  Off.  Gstz.  857,  30  Fed.  Cas. 

tiff  shows  that  some  actual  injustice  or  No.   18,062;  Toler  v.  East  Tennessee, 

injury  will  result  to  him  from  the  im-  etc.,  R.  Co.,  67  Fed.  Rep.  168;  Sticrat 

pertinent  matter  inserted  in  the  answer,  v.  Excelsior  Mfg.  Co.,  44  Fed.   Rep. 

Jewett  ».  Belden.  II  Paige  (N.  Y.)  618.  142;  Aity.-Gen.   v.  Rickards,    i    Phil. 

Order  to  Bistolve.  —  The  plaintiff  may  383  [affirming  6  Beav.  444,  and  in  turn 

be  required  to  procure  the  report  of  the  affirmed  in  12  CI.  &  F.  30],  wherein  it 

master   within    a    certain   number    of  was  said  by  Lord  Lyndhurst:  **  None  of 

days,  in  default  of  which  the  injunc-  the  passages  would  at  common  law  be 

tion    shall    stand     dissolved    without  considered  as  anything  more  than  mere 

further  order.     Dansey  v,  Browne,  4  surplusage.      You  sometimes  get  an 

Madd.  237;  Byng  v,  Clark,  12  Beav.  order  there  to  strike  out  an  unneces- 

608.  sary  count,  but  a  few  words  more  or 

If  th€  Answer  Is  Reported  Impertinent  less  in  a  declaration  would  not  be  a 

it  is  unnecessary  to  have  the  objection-  ground  for  a  reference  to  the  master  to 

able  matter  actually  expunged  before  strike    them    out.'*     See    also    article 

moving  to  dissolve  the  injunction,  if  it  Surplusage. 

is  specifically  pointed  out  in  the  report.  9.  Tucker  v.  Cheshire  R.  Co.,  21  N. 

Kenny    v.    Barnwell,   2  Cox   Ch.   26;  H.  29;  Putnam  v,  Ritchie,  6  Paige  (N. 

Dansey  v.  Browne,  4  Madd.  237.     And  Y.)  390;   Stafford   v.    Brown,   4  Paige 

•another  order  »m  is  unnecessary  if  the  (N.  Y.)  88;  Spencer  v.  Van  Duzen,  i 

motion  was  made  and  an  order  to  show  Paige  (N.  Y.)  555;  Toler  v.  East  Ten 

cause  issued    at    the   time  when    the  nessee,  etc.,  R.  Co.,  67  Fed.  Rep.  168. 

answer  came  in.     Hutchinson  r.  Mark-  Hearing   Before    Master. —  Until   the 

ham,  2  Madd.  353;  Lacy  v.  Hornby,  2  cause  is  heard  by  the  court,  however, 

Ves.  &  B.  2gT.  no  objection  can  be  taken.     Thus,  im- 

If  the  Injunction  Has  Been  Dissolved  pertinent  matter  having   been    pui  in 

by  a  failure  to  obtain  the  report  of  the  issue  by  a  party,  a  master  to  whom  the 

master  within  the  time  limited,  it  can-  cause  is  [referred  to  take  the  evidence 

not  be  revived  upon  the  coming  in  of  has  nn  authority  to  decide  upon  the 

the    report,   although    the    answer    is  question  of  materiality  upon  the  offer 

found  to  contain  impertinence.    Dansey  of    testimony    to    establish    its  truth. 

».  Browne,  4  Madd.  237.  Putnam   v,   Ritchie,   6   Paige  (N.    Y.) 

//  the  Answer  Is  Reported  as  Not  Con-  390. 

taining  Impertinence^  it  will  be  conclu-  8.  Brown  v.   Brown,  4  Ind.  627,  58 

sive   with   respect  to  the    injunction.  Am.  Dec.  641;  Cracknall  v.  Janson,  11 

unless  the  complainant,  content  with  Ch.  D.  i;  Dufaur  v,  Sigel,  4  De  G.  M. 

the    report,   further    excepts    for    in-  &  G.  520; /»  r^  Wills,  9  Jur.  N.  S.  1225; 

sufficiency.     Raphael    v,    Birdwood,  i  ^x/.  Saunders,  6  J ur.  20;  ^jr/.  Town 

Swanst.  228.  send,  3  Molloy  74,  where  it  was  said 

1.  Neale  v.  Hagthrop,  3  Bland  (Md.)  that  anciently,   where  affidavits    were 

551;  Grey  v.  Bowman,  (N.  J.  Eq.  1S88)  prolix  or  impertinent,  it  was  thought  to 

13  All.  Rep.  226;  Putnam  v.  Ritchie,  be  too  late  to  complain  after  they  had 

6   Paige   (N.    Y.)   390;    Saltmarsh    7/.  been  used;  but  under  the  later  practice 

Hockeil,  etc..  Iron  Co.,  i   Lea  (Tenn.)  the  court    might    set  right   the   extra 

215;  Wright  V,  Wright,  6  Tex.  3;  Ster-  costs  caused  by  the  prolixity  or  imperti- 

rick  V,  Pugsley,  i  Flipp.  (U.  S.)  350,  i  nence  at  anytime.     S.?e  alsoi/z/rtf.  III. 

Cent.  L.  J.  106,  22  Fed.  Cas.  No.  13,379;  i.  e.  Issues  Made  by  Application. 
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interrogatoriM.  —  The  defendant,  in  putting  in  his  answer,  may 
ignore  impertinent  interrogatories  in  the  discovery  part  of  the 

bill ;  *  and  this  rule  is  applicable  to  interrogatories  under  statutes 
which  supersede  the  discovery  part  of  pleadings.* 

Impertiiieiit  and  Soaadaloiu  Bill —  Cotti.  Wiswall     v.   Wandell,    3     Barb.    Ch. 

—  Where  the  defendant  has  answered  (N.  Y.)  312;  Batterson  v.  Ferguson,  i 

scandalous    and     impertinent     matter  Barb.  (N.  Y.)  490;  Baggot  v.  Henry,  i 

<;oatained  in  a  bill,  instead  of  having  Edw.  (N.  Y.)  7;  Kuypers  v.  Rufoimed 

it  expunged  as  such,  the  plaintiff  will  Dutch   Church,  6   Paige  (N.  Y.)   570; 

be  charged  with  all  unnecessary  costs,  Phillips  v.  Prevost,  4  Johns.  Ch.  (N. 

not  only  those  made  by  the  bill,  but  Y.)  205.     But  see  Waring  v.  Suydam,  4 

those  made  by  the  answering  matter,  Edw.  (N.  Y.)  426.  citing  Ulica  Bank  v, 

since  the  whole  of  it  was  caused  by  Messereau,  7  Paige  (N.  Y.)  517. 

him.     In  re  Wills,  9  Jur.  N.  S.  1225.  North    Carolina,  —  Cowles    v.    Bu- 

Otlier  Court  Costs.  —  In  several  cases  chanan,  3  Ired.  Eq.  (N.  Car.)  374. 

where  a  party  has  alleged  much  im-  Pennsylvania.  —  Waldron  v.  Bayard, 

pertinent  matter  which  has  not  been  i  Phila.  (Pa.)  484,  11  I^g.  Int.  (Pa.)  79. 

objected  to.  the  court  has  refused  on  United  States.  —  Fuller  v.  Knapp,  24 

its  own  motion  to  allow  to  him  the  costs  Fed.   Rep.   100;   Uhlmann  v.  Arnholt, 

of    the   proceeding   although    he    has  etc..  Brewing  Co.,  41  Fed.   Rep.  369; 

been  successful.     Vliet  v.  Wyckoflf,  42  Brooks  v.  Byam,  i  Story  (U.  S.)  296,  4 

N.  J.  Eq.  642;  Bennington  Iron  Co.  v.  Fed.  Cas.  No.  1,947. 

Campbell,  2  Paige  (N.  Y.)  160;  Van-  England.  —  Wood    v.    Hitchings,    3 

staden  v.  Vanstaden,  10  Ont.  Pr.  428;  Beav.    504.      See    also    Donnegal    v. 

Thompson  v.  Dicas,  2  Dowl.  P.  C.  93,  Stewart,  3  Ves.  Jr.  446;  Daw  v.  Eley. 

See  Dufaur  v.  Sigel,  4  De.  G.  M.  &  G.  2  Hem.  &  M.  725;  Drake  v.  Svmes,  2 

520.  De  G.  F.  &  J.  81;  Newry  v.  Kilmorey, 

On  the  DismiBsal  of  a  Bill  which  bad  L.  R.  11  Eq.  425;  Kemble  v.  Hope,  10 

raised  impertinent  issues,  answered  by  Times  Rep.  371. 

the  defendant  at  some  length,  it  was  Canada,  —  Wiley    v.    Waite,    I    N. 

held  that  the  plaintiff  had  incurred  the  Bruns.  Eq.  Rep.   150.     But  see  Wil- 

extraordinary  expense  of  all  the  un-  liams  v.  Corby,  8  Ont.  Pr.  83. 

necessary  matter,  and  that  therefore  Contra.  —  Hogencamp  v.  Ackerman, 

the  dismissal  must  be  with  full  costs  10  N.  J.  Eq.  267. 

against  him.    Wray  v.  Hutchinson,  2  United  States  Bule  of  Court.  —  Thisdoc- 

Myl.  &  IC.  235.  trine  is  embodied  in  equity  rule  44  of 

AAdaTlti.  —  It  has  been  held  that  the  the  federal  courts,  which  provides  that 

court  will  decide  as  to  the  unnecessary  a  defendant  shall  be  at  liberty  to  dc- 

matter    in  affidavits    when    they    are  cline  to  answer  any  interrogatory  from 

read  at  the  hearing.     But  if  they  are  answering  which  he  might  have  pro- 

not  read  they  will  be  referred  to  the  tected  himself  by  a  demurrer,  notwith- 

taxing  officer  to  disallow  the  costs  of  standing  he  answers  other  parts  of  the 

all   such   matter.      Ex  p.    Harvey,   2  bill.     Fuller  v.  Knapp,  24  Fed.  Rep. 

Mont.  &  A.  593,  I  Deac.  571,  38  E.  C.  100. 

L.  603,  distinguishing  Ex  p,  Williamson,  Effeet  of  Allowanee  of  Interrogatory.  — 

I   Dcac.  &  C.   529.     See  also  Ex  'p.  Under    the    English    orders  of    court 

Arnsby,  2  Deac.  &  C.  119.  scandalous  and  impertinent  interroga- 

1.  Story's  Eq.  PI.,  g  846;  Mitford's  tories  may  be  attacked  both  when  the 

Eq.  PI.   by  Jeremy  367,  note  h.    And  interrogatories  come  before  the  court 

see  the  following  cases:  to  be  settled  and  at  the  time  when  they 

Georgia.  —  Davis  v.  Collier,  13   Ga.  are  to  be  answered,  and  the  fact  that 

485;  Miller  v.  Saunders,  17  Ga.  92.  an  interrogatory  has  been  allowed  does 

Maryland.  —  Neale    v.    Hagthrop,   3  not  preclude  the  objection  being  taken 

Bland  (Md.)  551.  by  answer.     Peek  v.  Ray,  (1894)  3  Ch. 

Michigan. -^GiW^y  v.  Paige,  Walk.  282;  Fisher  v.  Owen,  8  Ch.  D.  645. 

(Mich.)  520.  2.  Crymes    v.    White,   37  Ala.   549; 

New    York. — Grim    v.    Wheeler,   3  Saltmarsh  v.  Bower,  22  Ala.  221;  Red 

Edw.  (N.  Y.)  334;  Mechanics'  Bank  v.  Polled  Cattle  Club  v.  Red  Polled  Cattle 

Levy,  3  Paige  (N.  Y.)  606;  Utica  Ins.  Club,  (Iowa  1899)  78  N.  W.  Rep.  803; 

Co.   V.   Lynch,  3  Paige  (N.  Y.)  210;  Hogaboom    v.    Price,    53    Iowa    703; 
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c.  Parties  to  Application.  —  Whether  the  matter  foreign 
to '  the  issues  is  scandalous  or  only  impertinent,  it  may  be 
eliminated  on  the  application  of  any  partj'  to  the  cause.* 

Power  of  Court  Sao  Motu.  —  If  scandalous,  it  is  also  within  the 
power  of,  and  incumbent  upon,  the  court  to  expunge  it  upon  its 
own  motion,  if  the  remedy  is  not  otherwise  invoked.* 

Mason  v.  Green,  32  Iowa  596;  Barnard  former,  it  was  held  that  they  might  be 

V.   Blum,  69  Tex.  608;    Allhusen   La-  referred  therefor  upon  the  application 

bouchere,   3   Q.   B.  D.  654;  Fisher  v.  of    the     parly     himself.       Philips    v. 

Owen,  8  Ch.  D.  64.5;  Parnell  v.  Walter,  Philips,  3  Atk.  391. 

24  Q.  B.  D.  441;  Henness>  v,  Wright,  FartiM  Defendant.—  The  remedy  will 

24    Q.    B.    D.    445,    note;    Gibson    v,  lie   not    only    against    parties   to  the 

Evans,  23  Q.  B.  D.  384.    See  also  Whit-  cause,  but  also  against  witnesses,  for 

taker  v.  Scarborough  Post  Newspaper  scandal  contained   in  affidavits   made 

Co.,  (1896)  2  Q.  B.  148;  Carver  I/.  Pinto  by   them.      Sadleir  v.   Smith,   7   Ont. 

Leite,  L.  R.  7  Ch.  90.  Pr.  409,  15  Can.   L.  J.  52,  citing  Ex  p, 

1.  Party     Aggrieved.  —  Under     the  Kirby,  Mont.  68,  and  Story's  £q.  PL, 

codes  the  remedy  is  usually  given  to  §  88ia. 

the  party  aggrieved.  Balkins  v.  Bald-  2.  Johnson  v.  Brown,  13  W.  Va.  71; 
win,  84  Wis.  212;  William  H.  Frank  Kelley  v.  Boettcher,  85  Fed.  Rep.  55: 
Brewing  Co.  v.  Hammerson,  22  N.  Y.  Green  v.  Elbert,  137  U.  S.  615;  Crack- 
App.  Div.  475;  Mussina  v.  Clark,  nail  v.  Janson,  11  Ch.  D.  i;  Fox  v. 
(Supm.  Ct.)  17  Abb.  Pr.  (N.  Y.)  i88;  Bearblock,  46  L.  T.  N.  S.  145,  30  W. 
Carpenter  v.  West,  (Supm.  Ct.  Spec.  R.  342;  Williams  v,  Douglas,  5  Beav. 
T.)  5  How.  Pr.  (N.  Y.)  53.  wherein  the  82;  Ex  /.  Simpson,  15  Ves.  Jr.  476; 
court,  per  Hand,  J.,  held  that  such  a  Coffin  z/.  Cooper,  6Ves.  Jr.  514;  Devon- 
provision  was  merely  declaratory  of  sher  v.  Ryall,  Ir.  R.  11  Eq.  460. 
the  common  law,  and  said:  *'  I  think  "  The  court  of  its  own  motion,  in  aid 
one  may  be  considered  aggrieved  by  of  public  morals,  is  bound  not  to  per- 
the  interpolation  of  matter  into  the  mit  its  records  to  be  made  the  means 
pleadings  in  a  cause  in  which  he  is  a  of  perpetrating  libelous  and  malignant 
party  foreign  to  the  case;  and  heal-  slanders,  but  should  interfere  to  sup- 
ways  had  a  right  to  have  the  record  press  such  indecencies  which  may  stain 
expurgated  for  that  reason  without  the  reputation  and  wound  the  feelings 
reference  to  the  question  of  costs."  of    the    parties,    their    relatives    and 

When     allegations     which    contain  friends.*'     Johnson  v.   Brown,  13   W. 

charges  of  a  criminal  nature  against  a  Va.  153. 

party  or  which  are  necessarily  preju-  Under  Code.  —  Although  a  provision 

dicial  to  his  character  and  reputation  of  the  code  gives  to  the  party  aggrieved 

are  irrelevant  to  the  issues,  such  party  the  right  to  apply  for  the  expurgation 

is    always    considered    "  aggrieved "  of  scandalous  matter,   the  court  may 

under  such  a  provision  of   the   code,  nevertheless  act  upon  its  own  motion. 

Hilton  V,  Carr,  40  N.  Y,  A  pp.  Div.  490,  People  v.  Murray,  (N.  Y.  Super.  Ct. 

citing  Carpenter  v.  West,  (Supm.  Ct.  Spec.  T.)  23  Civ.  Pro.  Rep.  (N.  Y.)  53; 

Spec.  T.)  5  How.  Pr.  (N.  Y.)  53.  Carpenter  v.  West,  (Supm.  Ct.  Spec. 

Scandal.— The  court  can  act  in  the  T..)  5  How.  Pr.  (N.  Y.)  53;  People  v. 

matter  not  only  on  the  application  of  Albany,  etc.,  R.  Co.,  (Supm.  Ct.  Spec, 

the  aggrieved   party,  but  also  on  the  T.)  8  Abb.   Pr.   N.  S.  (N.  Y.)  122,  39 

application  of  any  party  to  the  action.  How.  Pr.  (N.  Y.)  49,  affirmed  57  Barb, 

or    without    any    application    at    all.  (N.  Y.)  204,  jw^  m?m.  People  v.  Church, 

Cracknall  v.  Janson,  11  Ch.  D.  i.     To  2  Lans.  (N.  Y.)  470. 

the  same  effect  see  Coffin  v.  Cooper,  6  Imperttnenoe.  —  In  several  cases  it  is 

Ves.  Tr.   514,   where   a  defendant  was  intimated  that  matter  not  scandalous 

permitted  to  except  for  scandal  to  the  but  merely  impertinent  may  also  be 

answer  of  a  codefendant.  expunged  by  the  court,  although  no 

Application  by  Party  Against  His  Solic-  application    asking    such     relief   has 

iter,  —  Where  an  attorney  employed  by  been  made  by  a  party.     Price  v,  Tyson, 

a  party  to  the  cause   had  introduced  3  Bland  (Md.)392;  Socola  v.  Grant,  15 

considerable    impertinent     matter    in  Fed.    Rep.    487;    Wood   v.    Mann,    i 

affidavits  without  the  knowledge  of  the  Sumn.  (U.  S.)  578,  30  Fed.  Cas.  No. 
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On  Applleation  of  8trtag«r.  —  If  the  matter  contains  reflections  on  a 
stranger  to  the  record  the  application  may  be  made  by  him.** 
d.  Form  of  Application — Procedure— (i)  Equity  Practice 

—  (a)  Motion  or  Petition.  —  The  early  English  practice  for  attacking 
scandal  or  impertinence  was  by  motion  or  petition  of  course  *  for 
an  order  referring  the  entire  pleading  or  other  writing  to  the 
master  for  him  to  examine  and  report  his  findings  thereon.* 

I7t952. /^r  Story,  J.;  Kelley  v,  Boett-  as    well  as  a   bill»   answer,   or  other 

cher,  85  Fed.  Rep.  55.  pleading.     Price  r.  Shaw,  2  Cox  Ch. 

In  Tennessee  prolixity  and   unneces-  184. 

sary  allegations  in  chancery  pleadings  Szooptions  to  Bnlo.  —  Where  the  ap- 

may  be  expunged  by  the  court  either  plication  is  made  by  a  stranger  to  the 

of  its  own  motion  or  upon  the  applica-  cause  it  cannot  be  by  motion  of  course, 

lion   of  the  adverse    party.      Annot.  but   must  be  on  notice.     Williams  v, 

Coile  Tenn.  (1896),  §  6126.  Douglas.  5  Beav.  82;  Sadleir  v.  Smith, 

1.  Price  r.  Tyson,  3  Bland  (Md.)  392;  7  Ont.  Pr.  409,  15  Can.  L.  J.  52. 
Carpenter  v.  West,  (Supm.  Ct.  Spec.  '  After  permission  to  allow  a  petition 
T.)  5  How.  Pr.  (N.  Y.)  53;  Wehle  v.  tostandover  has  been  given,  a  motion 
Loewy,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  to  refer  it  for  scandal  and  impertinence 
345;  Johnson  v.  Brown,  13  W.  Va.  71;  is  not  of  course,  but  terms  may  be  im- 
Sadleir  v.  Smith,  7  Ont.  Pr.  409,  15  posed.  Ex  p.  Knight,  3  Mont.  &  A. 
Can.  L.  J.  52;  Cracknall  v.  Janson,  11  19.  58,  61,  2  Dcac.  75. 

Ch.  D.  I;  Williams  v.  Douglas,  5  Beav.  Where  a  party  has  proceeded  in  an 

82,  explaining  Anonymous,  4  Madd.  examination  before  the  master,  he  can- 
252;  Bishop  V.  Willis,  5  Beav.  83,  not  have  an  order  as  of  course  referring 
note  e;  Coffin  v.  Cooper,  6  Ves.  Jr.  514.  for  impertinence  that  part  of  the  exam- 

Penon   Aggrieved.  —  A    provision  of  ination  already  in.    Johnstone  r.  U re, 

the  code  that  scandalous  matter  may  2  Sim.  &  St.  578. 

be  stricken  out  on  motion  of  '*  any  per-  Interrogatories.  —  Objections  for  im- 

son  aggrieved  "  includes  not  only  par-  pertinence  to  parts  of  interrogatories 

ties  to  the  suit,  but  strangers  thereto,  settled  by  a  master  may  be  taken  by 

Wehle   V,  Loewy,  (C.  PI.  Gen.  T.)   2  exceptions,  and  should  not  be  by  peli- 

N.  Y.  Misc.  (N.  Y.)  345.  lion.     Hughes  v.  Williams,  6  Ves.  Jr. 

Leave  of  Court.  —  The  remedy  can  be  459. 
invoked  by  a  stranger  to  the  suit  only  Boopo  of  Beferonoo. — Separate  answers 
after  leave  of  court  obtained  upon  will  not  be  referred  for  insufficiency  by 
special  application  therefor.  Sadleir  one  order.  Qucere^  whether  it  is  other- 
ff.  Smith,  7  Ont.  Pr.  409,  15  Can.  L.  J.  wise  with  references  for  scandal  and 
52;  Williams  v.  Douglas,  5  Beav.  82,  impertinence  of  two  or  more  separate 
distinguishing  Anonymous,  4  Madd.  writings.  Matter  of  Burton,  i  Russ. 
252.  382,  note  a,  citing  Allanson  v.  Moor- 
Joint  Applioation.  —  A  joint  applica*  som,  2  Sim.  &  St.  478. 
tion  may  b<  made  by  a  party  to  the  8.  3  Black.  Com.  442;  Adams's  Eq. 
suit  and  a  stranger  whom  the  allega-  (5th  Am.  ed.)  380;  People  v.  Murray, 
lions  scandalize.  Sadleir  v.  Smith,  7  (N.  Y.  Super.  Ct.  Spec.  T.)23Civ.  Pro. 
Ont.  Pr.  409;  Bishop  z^.  Willis,  5  Beav.  (N.  Y.)  53;  Mason  v.  Mason,  4  Hen.  & 

83,  note  e.  M.  (Va.)  414;  Ex  p.  Le  Heup,  18  Ves. 

2.  Balls  V.  Smythe.  2  M.  &  G.  350,  Jr.  221;  Coffin  v.  Cooper,   6  Ves.   Jr. 
40  E.  C.   L.  406;    Ex  p.  Le  Heup,  18  514. 

Ves.  Jr.  221;  White  v,  Fussell,  19  Ves.  Baferenco  to  Master.  —  "  The  masters 

Jr.  1T3;  Eastbam  v.  Liddell,  12  Ves.  Jr.  are  deputed  to  judge  of  impertinence 

201;  Price  V.Shaw,  2  Cox  Ch.  184.     See  or  insufficiency  in  pleadings,  the  de- 

also    Osmond    v,   Tindall,    Jac.    625;  cision  of  which  must  depend  upon  a 

Coffin  V.  Cooper,  6  Ves.  Jr.  514;  Pyn-  minute  examination  of  their  details.'* 

cent  V.  Pyncent,  3  Atk   557;  Cocks  f.  Adams's  Eg.   (5th   Am.  ed.)  380.    To 

Worthington,  2  Atk.   236.     As  to  mo-  the  same  effect  see  Exp.  Le  Heup,  18 

tions  of  course  see  generally  article  Ves.  Jr.  221;    Coffin  i^.  Cooper,  6  Ves. 

Motions,  vol.  14,  pp.  93,  124.  Jr.  514. 

Katter  Oarried  In  Before  the  Xaster  Confirmation  of  Soport.  —  In  chancery 

may  be  referred  by  a  motion  of  course,  the  master's  report  on  such  reference 
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(b)  Ezeeptionf.  —  Later,  in  England^  by  virtue  of  orders  in 
chancery,  written  exceptions  signed  by  counsel  and  specifically 
pointing  out  the  objectionable  matter  were  required,*  notice 
thereof  to  be  given  to  the  adverse  party  or  his  solicitor;*  and 

this  is  the  practice  followed  by  the  courts  of  the  United  States 
in  those  jurisdictions  where  separate  systems  of  procedure  at  law 
and  in  equity  prevail.* 

needs    no    confirmation.      Martyn    v,  xxiv;    order  24,    I2  Beav.  xxvii.     In 

Broughton,  3  Swanst.  232;  Holmested  Coylc  v.  Alley ne,  14  Beav.  171,  it  was 

V,  Langion,  Judicature  Act  and  Rules  held  that  order  12  did  not  take  away 

of  Pr.  Ont.,  p.  693.     Otherwise  in  the  the  old  right  of  obtaining  an  order  of 

exchequer,  where  confirmation  mast  be  reference    as  of    course;    that  if  the 

had   by   motion   on   notice.     Ward   v,  party  taking  the  exceptions  neglected 

Bottalin,  8  Price  86.  to  produce  the  certificate  of  their  filing 

Matter  Prima  Fade  Boandal.  —  If  the  and  have  them  set  down  for  hearing, 

language  used  is  of  such  a  character  the  adverse    party   might    obtain    an 

that  it  will  constitute  scandal  unless  order  of  course  for  that  purpose.     Un- 

relevant,  the  reference  will  be  made,  der  ihese  orders  it  was  necessary  to 

The   court   will    not  examine   to  see  give  to  the  party  whose   pleading  or 

whether  it   is  or    is    not    responsive,  other  writing  was   the  subject  of  an 

Mathewson  v,  Mathewson,  i  R.  I.  397.  exception  notice  of  the  day  on  which 

See  also  Ex  /.  Le  Heup,  18  Ves.  jr.  the  exceptions  were  thus  set  down  for 

221;    Ruttan  V.  Smith,  i  Ch.  Chamb.  hearing.     Order  12,  12  Beav.  xxiv. 

(Ont.)  184,  where  it  was  also  held  that  2.  Orders  in  chancery,  Oct.  26,  1842, 

the  onus  to  prove  its  relevancy  is  on  order    12,   3  Beav.  Ixi;    Bradstock  v. 

the  defendant.  Whatley,  6  Beav.  61. 

Iigunotion.  —  Where  a  bill  is  attacked  Irregolaritiet  Gonoemixig  Notioe. —  The 

for  scandal  an  injunction  will  not  be  failure  to  give  notice  until  after  the 

granted  thereon  until  the  scandalous  time  allotted  by  the  order  has  expired, 

matter  is  expunged  or  the  remedy  de-  and  the  wrongful  entitling  of  the  no- 

nied.  since  the  contents  of  the  bill  can-  tice,  may   be    relieved    by   the    court 

not  be  ascertained  until  then.     Daven-  on   payment  of    costs.     Bradstock   v. 

port  V,  Davenport,  6  Madd.  252;  Coyle  Whatley,  6  Beav.  6i,  approved  in  Lowe 

V.  Alleyne,  14  Beav.  171.  v.  Williams,  12  Beav.  482. 

1.  Orders  in  chancery,  April  3,  1828,  Praetioe  Prior  to  Orders  Providing  for 
order  11,  2  Russ.  641;  May  8,  1845,  Kotioe.  —  The  practice  with  regard  to 
order  38,  7  Beav.  xxxix;  Nov.  2,  1850,  the  exceptions  prior  to  the  orders  pro- 
order  23,  12  Beav.  xxvii;  Wagstaff  viding  for  notice  was  to  leave  the  ex- 
V.  Bryan,  i  Russ.  &  M.  28;  Petty  ceptions  with  the  clerk  in  court  of  the 
v.  Lonsdale,  4  Myl.  &  C.  547,  note  e\  parties  excepting,  who  handed  them 
Norway  «/.  Rowe.  i  Meriv.  347;  Re  over  to  the  clerk  in  court  of  the  oppo- 
Gornall,  i  Beav.  226;  Bickford  v,  site  party,  which  was  termed  deliver- 
Skewes,  8  Sim.  207;  Byde  v.  Master-  ing  the  exceptions.  Where  there  was 
man,  Cr.  &  Ph.  265,  wherein  it  was  no  clerk  in  court  at  the  time  when  the 
said:  *' Formerly  the  practice  was  to  order  of  course  referring  the  exceptions 
refer  pleadings  for  impertinence  upon  was  made,  it  was  sufficient  that  they 
a  general  exception;  it  was,  however,  should  be  delivered  to  the  sclicitors. 
found  to  be  inconvenient  not  to  specify  Re  Gornall,  i  Beav.  226. 
the  passages  which  were  objected  to;  8.  Arkansas^  —  Burr  v.  Burton,  18 
and  that  led  to  the  nth  order  [of  1828]  Ark.  214. 
being  made.'*  ///inois. -^  Mix    v.   People,    116    111. 

Setting  I>6wn  Ezoeptioni  for  Hearing.  265. 

—  Under  orders  in  chancery  Nov.  2,  Maryland,  —  Price  v.  Tyson,  3  Bland 

1850,  the  party  filing  the   exceptions  (Md.)  392. 

must  have  had  them  set  down  for  hear-  New  Jersey,  —  Grey  v.  Bowman,  (N. 

ing  within  six  days  thereafter,  under  J.  1888)  13  Atl.  Rep.  226;  Camden,  etc., 

the  penalty  of  having  them  considered  K.  Co.  v.  Stewart,   19  N.  J.  Eq.  343, 

as  abandoned  and  being  taxed  with  any  affirmed  21  N.  J.  Eq.  484. 

costs  incurred  by  the  adverse  party  on  New    York.  —  Woods   v.   Morrell,    i 

account  of  them,    Qrder  X8,  12  Beav.  Johns.  Ch.  (N.  Y.)  103;  Whitmarsh  v. 
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Eaeh   Ezoeption  Must  Be  Supported  in  Its  Entirety.  —  A  rule  deduced 
from  the  orders  in  chancery  which  require  specific  exceptions, 

and  since  followed,  is  that  each  exception  must  be  supported  in 

Campbell,  i  Paige  (N.  Y.)645;  Stafford  rules  20  and  ar,  38  N.  H.  609.  56  N.  H. 

V.  Brown,  4  Paige  (N.  Y.)  88.  608. 

Tennessee.  —  Flora    v.      Rogers,     4  Application  by  Warrant.  —  Under  the 

Hayw.  (Tenn.)  202.  general    orders  in   chancery   in  1828, 

Texas.  —  Herndon  v.  Campbell,   86  written  examinations  and  other  writ- 

Tex.  168.     See  also  Dobbins  v.  Bryan,  ings  put  in  before  a  master  could  be 

5  Tex.  276.  attacked  for  scandal  or  impertinence 

Wpf/;F»>^j«w.— Richardson  v.  Done-  by  taking  out  a  warrant  for  the  master 

hoc.  16  W.  Va.  685;  Arnolds.  Slaugh-  to  examine  into  such  matter,  without 

ter.  36  W.  Va.  589;  Bennett  v.  Pierce,  any  order  of  court.     Order  73,  2  Rnss. 

45  W   Va.  654.  653.     See  also  AUfrey   r.  Allfrey,  14 

United  States, —  Kelley  v.  Boettcher,  Beav.   235;    Phipps  r.  Henderson,  10 

56  U.  S,  App.  363:  Whittemore  V.  Pat-  Sim,  634;    Rowley  v,  Adams,  8  Sim. 

ten.  81  Fed.  Rep.  527;  Schultz  v.  Phe-  205. 

nix  Ins.  Co.,  77  Fed.  Rep.  375;  Stirrat  Separate Ezeeptions.  —  If  there  are  sev- 
v.  Excelsior  Mfg.  Co.,  44  Fed.  Rep.  eral  distinct,  disconnected  parts  of  the 
142;  Bower  Barff  Rustless  Iron  Co.  v.  writing,  each  of  which  is  deemed  scan- 
Wells  Rustless  Iron  Co.,  43  Fed.  Rep.  dalous  or  impertinent,  each  should 
391;  American  L.  &  T.  Co.  v.  East,  form  the  subject  of  a  separate  excep- 
etc,  R.  Co..  40  Fed.  Rep.  384;  Adams  tlon.  Whitmarshz/.  Campbell,  i  Paige 
V,  Bridgewater  Iron  Co.,  6  Fed.  Rep.  (N.  Y.)  645. 
179.  Several    exceptions,  however,  must 

Bales  of  Conrt.  —  The  practice  as  not  be  taken  to  different  parts  of  a 
given  in  the  text  is  commonly  provided  single  charge,  where  it  is  evident  that  if 
by  rule  of  court.  The  rule  usual  in  any  part  of  the  matter  contained  there- 
most  states  is  derived  from  the  English  in  is  impertinent  the  whole  is  so,  but 
orders  in  chancery,  and  in  ihe  federal  all  must  be  included  in  one  exception. 
conrts|is  equity  rule  27,  which  reads  as  Perry  v.  Perry,  i  Barb.  Ch.  (N.  Y.)  516. 
follows:  '*  No  order  shall  be  made  by  Separate  exceptions  to  the  same 
any  judge  for  referring  any  bill,  an-  matter,  one  for  scandal  and  one  for 
swer,  or  pleading,  or  other  matter  impertinence  alone,  cannot  be  taken, 
or  proceeding,  depending  before  the  since  nothing  in  a  pleading  which  is 
court,  for  scandal  or  impertinence,  un-  not  impertinence  can  be  considered  as 
less  exceptions  are  taken  in  writing  scandal.  Mclntyre  v.  Union  College, 
and  signed  by  counsel,  describing  the  6  Paige  (N.  Y.)  239;  Bowman  v.  Shel- 
particular  passages  which  are  consid-  don,  5  Sandf.  (N.  Y.)  657,  10  N.  Y. 
ered  to  be  scandalous  or  impertinent;  Leg.  Obs.  339. 

nor  unless  the  exceptions  shall  be  filed  Boopo  of  Beferenoe.  —  A  reference  for 
on  or  before  the  next  rule  day  after  the  scandal  and  impertinence  is  a  refer- 
process  on  the  ruleshall  be  returnable,  ence  for  scandal  only,  and  matter 
or  after  the  answer  or  pleading  is  filed,  merely  impertinent  cannot  be  ex- 
And  such  order,  when  obtained,  shall  punged  thereon.  Ex  p.  Saunders,  6 
be  considered  as  abandoned,  unless  Jur.  20;  Ex  p.  Knight,  2  Deac.  75,  3 
the  party  obtaining  the  order  shall,  Mont.  &  A.  19,  58,  61.  See  also  Bow- 
wtthout  any  unnecessary  delay,  pro-  man  v,  Sheldon,  5  Sandf.  (N.  Y.)  657, 
cure  the  master  to  examine  and  report  10  N.  Y.  Leg.  Obs.  339.  Contra^  Cocks 
for  the  same  on  or  before  the  next  sue-  v.  Worthington,  2  Atk.  236. 
ceeding  rule  day,  or  the  master  shall  BoAoieney  of  Ezooptioiis.  —  Exceptions 
certify  that  further  time  is  necessary  that  describe  the  objectionable  matter 
for  him  to  complete  the  examination."  as  extending  from  a  specified  word  in 
See  Kelley  v.  Boettcher,  56  U.  S.  App.  a  specified  folio  to  another  specified 
363:  American  L.  &  T.  Co.  v.  East,  word  in  another  specified  folio  are  suflS- 
ctc,  R.  Co.,  40  Fed.  Rep.  384;  Hern-  cient.  Wagstaf!  v.  Bryan,  i  Russ.  & 
don  V.  Campbell,  86  Tex.  168.  For  M.  28;  Tench  v.  Cheese,  i  Beav.  571. 
similar  rules  in  other  jurisdictions,  see  See  also  Mix  v.  People,  116  III.  265. 
rule  14,  15  R.  1.  645;  rules  5  and  8,  37  The  only  point  in  an  exception desig- 
Me.  582.  583;  rule  xxxi.  72  Me.   592;  nating  a  certain  portion  of  the  answer 
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its  entirety;  otherwise  exceptions  would  be  general  rather  than 
specific.  Therefore  if  the  matter  excepted  to  as  impertinent  is 
in  any  respect  pertinent  the  exception  will  be  disallowed.^ 

lobe  impertinent,  indefinite,  and  am-  rules  in  chancery  on  exceptions  to  a 

biguous  is  that  the  allegations  referred  further  answer  fur  impertinence  and  a 

to  are  impertinent.     U.  S.  z'.  McLaugh-  reference  of  it  for  insufficiency  on  ex- 

lin,  24  Fed.  Rep.  823.  ceptions  therefor  taken  to  the  original 

It   is    no   objection   to  an  exception  answer,  see  Hart  v.  Small,  4  Paige  (N. 

that  it  states  that  the  matter  is  imper-  Y.)  288,  r/V/>/^  Van  Wagenenr.  Murray, 

tinently  set  forth,  instead  of  that  it  is  i   Edw.   (N.   Y.)  319,  and  Bennington 

impertinent.     Byde  v.  Masterman,  Cr.  Iron  Co.  v.  Campbell,  2  Paige  (N.  Y.) 

6  Ph.  265.  162. 

Of  an  objection  to  depositions  that  1.  Bush  z/.  Adams,  22  Fla.  177;  Good' 

they  were  "  prolix,  double,  multifari-  rich  v.  Parker,  i  Minn.  ig6;  Tucker  v, 

ous,  and  incapable  of  being  crossed,"  Cheshire  R.  Co.,  21  N.  H.  29;  Wilkin- 

il  was  stated  by  the  appellate  court  to  son  v.  Dodd,  42  N.  J.  Eq.  234,  affirmed 

be  '*  not  easy  to  perceive  how  the  ob-  42   N.  J.   Eq.   647;  Van  Rensselaer  v. 

jection   for  prolixity  could   have  been  Brice,  4  Paige  (N.  Y.)  174;  Balcom  v, 

otherwise  stated  **    Borland  z/.  Walker,  New- York  L.  Ins.,  etc.,  Co.,  11  Paige 

7  Ala.  269.  (N.  Y.)454;  Curtis  v,  Masten,  11  Paige 
Faila re  of  Exceptions  to  Embrace  Whole  (N.   Y.)  15;    Mclnivrc  v.  Union    Col- 

of  Impertinent  Matter.  —  Exceptions  will  lege,  6  Paige  (N.  Y.)  239;  Lawrence  v, 

not  be  allDwed,  being  defective  in  form,  Lawrence,  4  Edw.  (N.  Y.)  357;  Waring 

if  they  do  not  embrace  the  whole  of  the  v.   Suydam,  4  Edw.  (N.   Y.)426;  Des- 

impertinent  matter  connected  with  the  places  v.  Goris,   i   Edw.  (N.   Y.)  350; 

issue  against  which  they  are  directed.  Cleaves  v.   Morrow,  2  Tenn.  Cb.  592; 

but  leave  some  parts  of  it  in  the  writing  Chapman  v.  School  Dist.  No.  i,  Deady 

and  unintelligible  and  useless.     Bush  (U.    S.)   108,    5   Fed.  Cas.    No.   2,607; 

V,    Adams,    22    Fla.    177;    Tucker    v.  Bachman  v.  Everding,  i  Sawy.  (U.  S.) 

Cheshire  R.  Co.,  21  N.  H.  29;  Perry  v,  70,  2   Fed.   Cas.   No.  708;  Wagstaff  v. 

Perry,  I  Barb.  Ch.(N.  Y.)  516   Franklin  Bryan,    i    Russ   &    M.    28;    Tench   z. 

V.  Keeler,  4  Paige  (N.  Y.)382;  German  Cheese,  i  Beav.  571. 

V.  Machin,  6  Paige  (N.   Y.)  288;    Mc-  Exceptions  to  Bule.  —  Where  the  per- 

Intyre  «/.  Union  College,  6  Paige  (N.  Y.)  tinent  matter  is  so  intermingled  with 

339.  that  which  is  impertinent  that  the  one 

But  the  fact  that  by  the  allowance  of  cannot  be  distinguished  and  separated 

the  exceptions   matter  left  in  the  writ-  from   the  other,  the  exception  will  be 

ing  pertinent  to  the  issues  made  in  the  all'^wcd.    Price  v.  Tyson,  3  Bland  (Md.) 

cause  becomes  nonsensical,  or  fails  to  392;     Goodrich    v,    Parker,    i    Minn. 

Slate  a  cause  of  action,  is  no  objection  196;  Norton  v.  Woods,  5  Paige  (N.  Y  ) 

to  their  allowance.     Allfrey  v.  AUfrey,  260;  Powell  v.  Kane,  5  Paige  (N.  Y.) 

i\  Beav.  235;  Davis  v.  Cripps,  2  Y.  &  265,  affirming  2  Edw.  (N.  Y.) 450;  Byde 

C.  Ch.  435.  V.  Masterman,  Cr.  &  Ph.  265;  Norway 

Demurrer  After  Ezceptiona  Taken  to  v.  Rowe,  i  Meriv.  347. 
Bill. —  In  Nedby  7f.  Nedby,  8  Sim.  334,  Statutory  Interrogatories.  —  And  it  has 
it  was  held  that  after  a  bill  has  been  been  so  held  where  statutory  inter- 
crcepied  to  for  scandal  or  imperii-  rogatories  were  attacked  for  imperti- 
nence, the  time  allowed  by  law  for  nence.  Fisher  v.  Owen,  8  Ch.  D.  645. 
demurring  to  the  bill  dates  from  See  also  Oppenheim  ?/.  Sheffield,  [1893] 
the  adjudication  on  the  exceptions,  i  Q.  B.  5,  disapproving  Sammons  v. 
although  they  were  not  taken  until  the  Bailey,  24  Q.  B.  D.  727,  distinguishing 
time  for  Jemurring  had  expired,  dating  Allhusen  v.  Labouchere,  3  Q.  B.  D. 
from    the  filing   of   the   bill.     But  see  654. 

Rickards  v,  Atty.-Gen.,  12  CI.  &  F.  30,  Scandal.  —  Concerning  scandal  it  has 

wherein  it  was  said  by  Lord  Brougham-  been  said:     '*  It  has  not,  it  is  believed. 

"  You  have   elected   one   course,    and  ever  been  so  held  as  to  exceptions  for 

when  that  fails  you  are  not  to  fall  back  scandal;    and   if  the    question  should 

on  the  other."  arise  it  is  conceived  that  the  practice 

EzoeptionB  to   Farther  Answer. —  For  with   reference  to    exceptions  for  im- 

the  New    York  practice  under  the  old  pertinence  would  not  be  followed."     i 

210  Volume  XIX. 


BMMdiM.         SCANDAL  AND  IMPERTINENCE.         Bemedlef. 

Xotions  Instead  of  Exoeptioni.  —  In  the  absence  of  statute  or  rule  of 
court  authorizing  a  motion  to  strike  scandal  or  impertinence,  the 
remedy  should  be  invoked  by  exceptions.* 

Daniell'sCh.  PI.  and  Pr.  (6th  Am.  ed.)  would   be  required  on   demurrer;    or 

352.     But  see  contra^  Cracknall  v.  Jan-  where  it  is  to  an  answer,  than  would 

son,  II  Ch.  D.  I.  be  required  on  exceptions.     Westervelt 

Exhibits,  —  An     exception    directed  v.  Ackerson,  35  N.  J.  Eq.  43. 

against    several  exhibits  for  imperii-  Such  Motion    Takes  the  Place  of  Ex- 

nence,  in  form  one  entire  exception,  ^^/tVnj,  and  whether  it  shall  be  granted 

will  nevertheless  be  considered  as  a  or  refused  will  be  decided  by  the  ap- 

separate  exception  to  each  exhibit,  the  plication  of  the  rules  which  would  gov- 

exhibits  themselves  being  separate  and  ern    if    exceptions    had    been    taken. 

distinct.    Chapman  v.  School  Dist.  No.  Leslie  v,  Leslie,  50  N.  J.  £q.  155. 

I,  Deady  (U.  S.)  108,  5   Fed.  Cas.  No.  Motion  After  Reversal  on  Appeal.  — 

2,607.  ^n  reversal  of  a  decree  which  sustained 

1.  What  Pleadingi  May  Be  Excepted  a  general  demurrer  to  a  bill  a  motion 

To. —  Exceptions  for  scandal  and  im-  to  strike  out  matter  which  the  appellate 

pertinence,   unlike    exceptions  for  in-  court  has  held  to  be  impettinent  will 

sufficiency,  are  not  confined  to  answers,  be  sustained,  such    proceeding  being 

but  are  applicable  to  bills  and  other  tantamount  to  an  amendment  to  the 

writings  as  well.      Camden,   etc.,   R.  original  demurrer.    Kirkpatrick  x'.  Cor- 

Co.    V.    Stewart,    19    N.   J.   Eq.   343,  ning,  39  N.  T.  Eq.  22,  reversed  on  other 

affirmed ^1  N.  J.  Eq.  484.  grounds  40  N.  J.  Eq.  241. 

Remedy  by  Motion  —  Bnle  of  Court.  —  Dietriot  of  Columbia.  —  By  equity  rule 
After  a  remedy  by  motion  had  been  22  of  the  Supreme  Court  of  the  District 
provided  by  rule  of  court,  it  was  said:  of  Columbia,  scandal  or  impertinence 
"  If  there  was  ever  any  want  of  power  in  bills  will  be  expunged  on  motion, 
in  the  court  to  strike  out  prolix,  irrele-  Fennsylyaaia. —  Exceptions  are  the 
vant,  and  embarrassing  statements  proper  method  to  remedy  scandal  and 
and  charges  in  a  bill,  on  motion,  there  impertinence  under  the  system  of  pro- 
is  certainly  none  now.  In  the  modern  cedure  which  prevails  in  Pennsylvania, 
practice,  orders  to  amend  and  strike  Waldron  v.  Bayard,  i  Phila.  (Pa.)  484, 
out  are  most  frequently  used  instead  11  Leg.  Int  (Pa.)  79,  Insurance  Co.  v. 
of  more  formal  objections  to  imperfect  Bauer,  9  Phila.  (Pa.)  147,  30  Leg.  Int. 
pleadings  by  demurrer."  Kirkpatrick  (Pa.)  304;  Vile*s  Estate,  6  Pa.  Dist. 
V.  Corning,  40  N.  J.  Eq.  241,  reversing  288;  Bowman's  Estate,  6  Pa.  Dist.  763; 
on  other  grounds  39  N.  J.  Eq.  22.  Ralston  v.  Ralston,  36  Leg.  Int.  (Pa.) 

Rule  Construed,  —  Under  rule  215  of  276. 
the  New  Jersey  chancery  rules,  as  Equity  rule  8,  providing  that  excep- 
amended  by  rule  224,  promulgated  tions  must  be  filed  within  ten  days 
April  17,  x886,  scandal  or  impertinence  after  service  of  the  bill,  answer,  or 
may  be  remedied  by  a  motion  to  strike  pleading  upon  the  party  excepting,  or 
without  the  filing  of  exceptions.  The  his  counsel,  must  be  construed  in  con- 
motion  must  be  on  eight  days*  notice,  nection  with  rule  2.  when  the  excep- 
which  notice  must  state  the  particular  tions  are  to  the  bill,  thus  giving  to  the 
ground  or  grounds  relied  upon.  Ap-  party  excepting  ten  days  within  which 
plying  io  this  form  is  a  waiver  of  the  to  file  his  exceptions  after  the  fourteen 
Tight  to  take  exceptions.  If  directed  days  allowed  for  his  appearance  in 
at  the  bill  it  must  be  made  within  the  the  cause.  Insurance  Co.  v.  Bauer,  9 
lime  limited  by  law  for  demurring,  Phila.  (Pa.)  147,  30  Leg.  Int.  (Pa.)  304. 
unless  the  court  on  application  shall  Waiver.  —  Where  no  objections  are 
grant  further  time.  6  Atl.  Rep.  iii.  made  to  an  application  by  motion,  the 
See  Leslie  v.  Leslie,  50  N.  J.  Eq.  155;  matter  will  be  considered  as  if  pre- 
Kirkpatrick  v.  Corning,  39  N.  J.  Eq.  sented  upon  exceptions.  Bowman's 
22,  reversed  on  other  grounds  40  N.  J.  Estate,  6  Pa.  Dist.  763.  See  also  the 
Eq.  341.  following  cases,  in  which  no  objection 
The  Reasons  to  Be  Stated  in  the  Notice  was  taken  to  a  motion  to  strike :  Lloyd 
of  Motion  need  not  be  more  particular  v.  Preston,  146  U.  S.  630,  affirming  on 
where  the  objection  is  to  a  bill,  or  to  other  grounds  36  Fed.  Rep.  54;  Me- 
an answer  by  way  of  cross-bill,  than  Gorray  v.  O'Connor,  87  Fed.  Rep.  586, 
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(o)  Beferenoe  to  Master.  —  It  is  within  the  discretion  of  the  court 

under  either  practice  to  refuse  a  reference  to  a  master  and  pass 
directly  upon  the  application.* 

Ezoeptions  to  Beport.  —  Where  a  reference  is  had,  exceptions  to 

the  report  of  the  master  may  be  taken  by  a  party  dissatisfied 
therewith,  and  the  master's  findings  thus  brought  before  the 
court  for  review.* 

affirmingon  other  grounds  79  Fed.  Rep.  N.  J.  Eq.  484;  Pearse  v.  Brook,  3  Beav. 

861.  337;  Goodinge  v.  Woodhams,  14  Ves. 

1.  Burr  V.  Burton,  18  Ark.  214;  Price    Jr.  534;  Thomas  v. ,14   Ves.   Jr. 

V,  Tyson,  3  Bland  (Md.)  392;  Goodrich  537,  note  a;  Jennings  v.  Walker,  i  Cox 

V.  Parker,  i  Minn.  196;  Camden,  eic,  Ch.  178;  Dansey  v,  Browne,  4  Madd. 

R.  Co.  V.  Stewart.   19  N.J.   Eq.  343.  237;  Anonymous,  Mosely  71. 

affirmed  21   N.  J.   Eq.  484;    Powell  v.  This  requirement  has  been  embodied 

Kane,  5   Paige  (N.  Y.)  265,  affirming  2  in  orders  in  chancery  making  the  time 

Edw.    (N.    Y.)    450;     The     Gustavia,  within  which  the  report  must  be  ob- 

Blatchf.  &   H.  Adm.  189,  11  Fed.  Cas.  tained  a  fortnight,   unless  the  master 

No.  5.876;  Exp.  Palmer,  4  Russ.  188.  should  consider  a  longer  time  neces- 

And  see  generally  article  References,  sary.     Orders    in    chancery,   April  3, 

vol.  17,  p.  978.  1828,  order  12,  2  Russ.   64c;    May  8, 

"The  Olijeet  of  the  Referenoe,  in  such  1845,  order  40,  7  Beav.  xl;   order  16, 

cases,  is  for  the  relief  of  the  chancellor  §7,  7  Beav.  xxi.     See  also  Raphael  v. 

or  vice-chancellor,  and  where  the  scan-  Bird  wood,  i  Swanst.  228. 

dal  or  impertinence  is  perfectly  obvt-  9.  General    Exoeptioiu.  —  Under    the 

ous  to  the  court,  the  better  course  is  at  early  practice  of  referring  the  writing 

once  to  direct  the  improper  matter  to  as  a   whole,  on  motion  of  course,  if 

be  expunged  and  to  charge  the  proper  the  master    reported  it  pertinent  the 

parties  with  the  costs  which  have  been  adverse  party  might  except  generally 

occasioned    by    such    impertinence.**  without  specifying  the  portions  alleged 

Powell  V,  Kane,  5  Paige  (N.  Y.)  265,  to    be     impertinent.       Mack  worth    v, 

affirming  2  Edw.  (ti.Y.)4SO.  Briggs,  2  Atk.  182,   i  Dick.  81;  Byde 

In  Minneeota  it  was  held  in  an  early  v.  Masterman,  Cr.  &  Ph.  265. 

case  10  be  common  practice  for  courts  Under     the     later     practice    which 

sitting  in  chancery  to  examine  and  de-  initiated   the  remedy  by   specific  ex- 

termine   questions    of    this    character  ceptions,  if  the  master  reports  the  writ- 

without  the  intervention  of  a  master,  ing  to  be  impertinent  in  all  the  points 

Goodrich  v.  Parker,  i  Minn.  196.  excepted  to,  or  zice  versa  to  be  perti- 

In  Weet  Virginia  it  is  not  the  practice  nent,  and  the  adverse  party  excepts 

to  refer  exceptions  to  answers  to  a  com-  generally,  he  is  obliged  to  overturn  the 

missioner,   but  they  are  at  once  set  report  considered  as  a  whole.     Woods 

down   for  argument  before  the  court,  v.  Woods,   10  Sim.   197;    Montriou  v, 

Cumberland  First  Nat.   Bank  v.  Par-  Carvick,  6  Jur.  97;  Pearson  v,  Knapp, 

sons,    42   W.    Va.    137;     Hartman    r.  i  Myl.  &  K.  312.     See  also  Mercantile 

Evans,   38  W    Va.  669;  Richardson  v.  Trust  Co.  r.  Missouri,  etc.,  R.  Co.,  84 

Donehoo,  16  W.  Va.  685.  Fed.  Rep.  379.     And  see  article  Refer- 

Af  to  Engliih  Orders  see  Petty  v,  rnces,  vol.  17,  p.  978. 
Lonsdale,  4  Myl.  &  C.  547,  note  e;  Re  When  EzeeptionB  to  Eeport  Taken.  — 
Gornall,  i  Beav.  226;  Williams  v.  It  is  not  necessary  to  give  notice  of  the 
Douglas,  5  Beav.  82;  Sloggett  v,  Sorel,  expunging  of  matter  which  the  report 
5  Beav.  378.  of  the  master  has  found  to  be  scandal- 
Time  Within  Which  Beport  of  ICaster  ous  or  impertinent,  but  the  party  who 
Shall  Be  Proenred.  —  A  reference  for  im-  wishes  to  except  must  watch  his  op- 
pertinence  is,  in  fact,  an  order  for  time  portnnity  when  the  report  is  signed. 
(Petty  V.  Lonsdale,  4  Myl.  &  C.  545),  The  exceptions  may  be  taken  at  any 
and  the  party  causing  the  reference  time  before  the  matter  is  actually  ex- 
may  be  required  to  procure  the  report  punged;  but  if  an  order  to  expunge 
within  a  certain  number  of  days,  com-  has  already  issued,  an  application 
monly  four.  Camden,  etc.,  R.  Co.  v.  must  be  made  to  the  court  to  stay  or 
Stewart,  19  N.  J.  Eq.  343,  affirmed  21  set  it  aside  and  permit  the  filing  of  ex- 
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(2)  Practice  under  Codes.  —  A  motion  or  other  like  summary 

proceeding  to  expunge  scandal  is  generally  substituted  by  the 
codes  for  the  exceptions  of  the  later  chancery  practice.     It  is 

heard  and  passed  upon  by  the  court  itself  as  other  preliminary 
motions  of  a  similar  character.^ 

ceptioos.    Wadman  t'.  Birch,  3  Swsnst.  Hammersen,  22  N.  Y.  App.  Div.  475; 

230;  Mortimer  v.  West.  3  Svranst.  228,  Mason  v,  Dutchcr,  (C.  PI.  Spec.  T.)  24 

cverruiing  Norway  v.   Rowe,  I  Mcriv.  Civ.  Pro.  (N.  Y.)345;  Balkins  v.  Bald- 

347;    David  V,   Williams,    i   Sim.   17;  win,  84  Wis.  212;  Middlemas  v.  Wil- 

Holmes  v,  Arandel,  3  Beav.  303.  son,  L.   R.  10  Ch.  230.     See  generally 

By  Orders  in  Chancery  1S4J  and  iSjj,  sufra^    III.    i.    a.    Source    of    Courfs 

scandal  or  impertinence  cannot  be  ex-  Power, 

panged  until  the    expiration  of  four  Codes  Not  Exprsssly  Mentioning  floaa- 

days  after  the  report  of  the  master,  dalons  Katter.  —  This  remedy  is  applied 

finding  such,  has  been  filed,  set  down  under  codes   providing  a  remedy  by 

for  hearing,  and  notice  given.     Order  motion  for  irrelevant,  immaterial,  and 

16,  g§  8  and9,  7  Beav.  xxii;  order  22,  I  redundant   matter,  scandal   being  in- 

Myl.    &   K.,   appendix  ix.     See  also  eluded  therein  although  not  expressly 

Phipps  V.  Henderson,  10  Sim.  634.  mentioned.     Davis  v,  Louisville,  etc.. 

Under  these  orders  exceptions  may,  R.    Co.,   108   Ala.   660;    Carpenter  v. 

however,  be  taken  after  the  expiration  West,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr. 

of   the  four  days  if  the  objectionable  (N.  Y.)  53;  Shaw  v,  layne,  (Supm.  Ct.) 

matter  has  not  been  expunged.     Evans  4  How.   Pr.   (N.   Y.)  119;  Knowles  v. 

V,  Owen,  2  Myl.  &  K.  382.  Gee,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr. 

Prayer  in  Exceptions.  •— The  fact  that  (N.  Y.)  317;     Rensselaer,  etc.,  Planic 

no    prayer  is  contained  in  the  excep-  Road  Co.  v,  Wetsel,  (Supm.  Ct.  Spec, 

tions  is  a  mere  formal  objection  which  T.)  6  How.  Pr.  (N.  Y.)  68;  Benedict  v. 

may     be     supplied     by    amendment.  Dake,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 

Whittemore  r.  Patten,  84  Fed.  Rep.  51.  (N.    Y.)    352;    Littlejohn   v.    Greeley, 

Writings  Pat  In  Before  Xaiter.  —  The  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 

repoit  of  a  master  on  an  application  Y.)345;  Bowman  v.  Sheldon,  5  Sandf. 

under  order  73  of  the  general  orders  (N.  Y.)  657,   10  N.  Y.   Leg.  Obs.  339; 

of  1828  to  refer  written  examinations  Mussina  v.  Clarlr,  (Supm.  Ct.)  17  Abb. 

or  other  writings  put  in  before  him  for  Pr.  (N.  Y.)  188;  Mitchell  v.  Brown,  88 

scandal  and  impertinence  is  not  final,  N.  Car.  156. 

and  he  must  issue  a  certificate  of  his  Motion  or  Petition.  —  Under  the  early 

decision,  to  which  exceptions  may  be  English  practice  and  under  a  statute 

taken,  as  in  other  cases.     Phipps  v.  which  did  not  provide  that  the  remedy 

Henderson,  10  Sim.  634.  should  be   otherwise  initiated  it  was 

Appeal  from  Decision  of  Master  to  the  held  that  it  might  sometimes  be  bv 

Conrt.  —  In     some     jurisdictions     an  petition  as  well  as  by  motion.    Sadleir 

appeal   is   provided   from   the   master  v.   Smith,  7  Ont.  Pr.  409,   15  Can.  L. 

or  referee  to  the  court  or  chancellor,  J.  52. 

by  which  method   the  review  is  hud.  Grounds  of  Motion.  —  The  motion  to 

Johnson  v.  Tucker,  2  Tenn.  Ch.  244;  strike  out   must  state   the   ground  or 

Williams  v.  Corby,  8  Ont.  Pr.  83;  Sad-  grounds  upon  which  it  is  based.     Davis 

letr  V.  Smith,  7  Ont.   Pr.  409,  15  Can.  v,   Louisville,  etc.,    R.   Co.,  108   Ala. 

L.  J.  52.  660. 

In    Tennessee,  under  the  code,   and  flksandal and Impertinenoe Diftingniihed. 

the  rules  in  chancery,  it  seems  that  the  — In*  Bowman  v.   Sheldon,    5   Sandf. 

chancellor  may  hear  appeals  from  the  (N.  Y.)  657,  10  N.  Y.  Leg.  Obs.  339,  it 

rulings  of  the  master,  on  exceptions  to  was  held  that  in  the  Court  of  Chancery 

answers,    as    well   in   vacation   or  at  the  exception  for  scandal  was  always 

chambers  as  in  open  court  during  the  considered  as  distinct  from  that  of  im- 

term.      Johnson   v.   Tucker,    2   Tenn.  pertinence,  although  plainly  presented 

Ch.  244.  in  il,  and  that  the  reason  for  the  dis- 

1.  Freeman*s  Appeal,  71  Conn.  708;  linclion,  immediate  allowance  of  costs, 

Hagerty   v,  Andrews,   94   N.  Y.   195;  still  subsists   under    the    code;    that, 

Hilton  V.  Carr,  40  N.  Y.  App.  Div.  490;  therefore,  under  a  provision  giving  a 

William    H.    Frank    Brewing  Co.   v.  remedy  by  motion  to  strike  out  irrele- 
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Hotiee  of  the  Motion  is  usually  required  by  statute  or  rule  of 
court.  ^ 

(3)  Demurrers  and  Exceptions  for  Insufficiency.  —  The  objec- 
tion that  a  pleading  contains  scandal  or  impertinence  cannot  be 

vant  or  redundant  matter,  if  the  mat-  made  at  chambers  and  by  summons, 
ter  is  objected  to  as  being  scandalous,  not  by  motion.  If  made  by  motion,  the 
that  ground  should  be  set  forth  in  the  costs  given  will  not  exceed  those  of  a 
motion,  even  though  such  matter  is  summons  attended  by  counsel.  Mar- 
also  irrelevant.  riott  v.  Marriott,  26  W.  R.  416. 

Referonoe  —  Scope  of  Order,  —  On  a  Statutory  Literrogateries.  —  A  motion 

practice  motion,  such  as  one  to  strike  or  summons  to  expunge  for  imperii* 

out  matter  as  scandal,  the  court  has  nence,  directed  against  the  interroga- 

no  power  to  make  a  reference  to  hear  tories  as  a  whole,  cannot  be  allowed  if 

and    determine    it.     The    only    order  some  of  them  are  not  subject  to  the  ob- 

whichcan  be  made  is  to  direct  a  referee  jection,  but  those  which  are  improper 

to  take  the  testimony  and  report,  with  must    be     specifically     pointed    out. 

his  opinion.     Matter  of  Lord,  81  Hun  Greene  v.  Woods,  34  Iowa  573;  Allhu- 

(N.  Y.)  590.  sen  v.  Labouchere,  3  Q.  B.  D.  654,  dis- 

Wisconsin  Statute. — Under  Stat.  Wis.,  tinguished  in  Oppenheim  v.  Sheffield, 

§  2683,   which    provides    that    if  any  (1893)  i  Q.  B.  5. 

pleading  contains  scandalous   matter  1.  Warrer  of  Hotioe. —  A  stipulation 

it  may  be  stricken  out  with  costs,  on  entered  into  by  the  parties  to  take  up 

motion  to  the  adverse  party,  and  the  an  application  for  scandal  and  imper- 

court  or  presiding  judge,  indiscretion,  tinence  waives-  the   want  of  notice  of 

may  order  the  attorney  who  signed  the  the  application.     Best  v,  Clyde,  86  N. 

same  to  pay  the  costs,  scandal  cannot  Car.  4. 

be  stricken  out  by  a  court   commis-  Oroiuds    of    Motion.  —  The     ground 

sioner.     This  section  must  be  read  in  upon  which  the  motion  is  based  and 

connection  with  sections  2682  and  2684,  the  matter  objected  to  should  be  speci- 

relating  to  similar  matters,  and  section  fied  in  the  notice  of  motion.     Rule  18 

2815,  which  provides  that  wherever  the  of  the  Nevada  District  Court,  23  Nev. 

statutes  authoiize  an  order  or  proceed-  15;  Bowman  v.  Sheldon,  5  Sandf.  (N. 

ing  to  be  made  or  taken  by  the  court  it  Y.)  657,  10  N.  Y.  Leg.  Obs.  339.     See 

must  be  done  by  the  court  in  session,  also  Sadleir  v.  Smith,  7  Ont.  Pr.  409, 

and  where  they  authorize  an  order  or  15  Can.  L.  J.  52. 

proceeding  to  be  made  or  taken  by  the  Time  Within  Whioh  Hotioo  Given. — 

presiding  judge  or  circuit  judge,  using  Where  the  time  within  which  it  is  nec- 

such  words  of  designation,  no  county  essary   to  give  notice  of  a  motion  is 

judge  or  court  commissioner  can  act.  limited  by  statute  or  rule  of  court,  it 

Balkins  v.  Baldwin,  84  Wis.  212.  may  be  enlarged  by  order  of  court  on 

Designating  Katter  liy  Line  and  Page,  good  cause  shown;  but  unless  such 
—  It  is  not  necessary  in  the  motion  to  order  is  obtained,  a  notice  given  after 
make  a  special  designation  of  the  scan-  the  time  thus  limited  is  void.  Bow- 
dalous  matter  by  giving  the  line  and  man  v.  Sheldon,  5  Sandf.  (N.  Y.)  657, 
page  in  which  it  occurs,  where  it  is  10  N.  Y.  Leg.  Obs.  339;  Gibson  v.  Gib- 
given  verbatim  and  general  objection  son,  68  Hun  (N.  Y.)  381;  Siriani  v. 
is  made  to  it  wherever  it  occurs.  Deutsch,  (N.  Y.  Super.  Ct.  Spec.  T.)  12 
Schuyler  Nat.  Bank  v.  Bollong,  28  Misc.  (N.  Y.)  213. 
Neb.  684.  The  retention  of  a  notice  served  after 

In  Tezai  it  has  been  held  that  the  time  is  not  such  a  defect  or  irregularity 
District  Court  cannot  strike  a  petition  as  could  have  been  remedied  if  the 
from  the  files  because  of  scandalous  motion  papers  had  been  returned,  and 
matter  therein.  The  proper  course  in  therefore  is  not,  under  Code  Civ.  Pro. 
such  cases  is  to  expunge  the  objection-  N.  Y.,  §  796,  or  the  court  rules,  a 
able  matter,  and  the  adverse  party  waiver  of  the  rule  requiring  service 
should  have  notice  of  a  motion  for  this  within  twenty  days.  Gibson  v.  Gib- 
purpose.  Herndon  v.  Campbell.  86  son,  68  Hun  (N.  Y.)  381,  distin/^uisAing 
Tex.  168.  Rogers  v.  Rockwood,  (Supm.  Ct.  Gen. 

England.  —  The  application  should  be  T.)  20  Civ.  Pro.  (N.  Y.)  212. 
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raised  by  demurrer*  or  exceptions  for  insufficiency,*  which  only 
go  to  the  effect  of  the  pertinent  matter  therein  stated,  all  else 

being  disregarded  and  treated  as  surplusage.' 

e.  Issues  Made  by  Application.  —  The  merits  of  the  cause 
will  not  be  examined  to  determine  whether  matter  is  scandal  or 
impertinence,  but  the  application  will  be  considered  in  connec- 
tion with  the  case  made  by  the  pleadings  alone,^  and  any  sub- 

1.  Hayden  v,  Anderson,  17  Iowa  158;  taken  for  insufficiency  or  impertinence. 
Simonton  v.  Bacon,  49  Miss.  582;  Car-  They  are  very  different  grounds,  and 
penter  v.  West,  (Supm.  Ct.  Spec.  T.)  5  an  exception  to  an  allegation  for  both 
How.  Pr.  (N.  Y.)  53;  Ramsey  v.  causes  on  one  or  the  other  of  them  is 
Temple,  3  Lea  (Tenn.)  252;  Dobbin  not  good  pleading.  The  former  is  only 
V.  Bryan,  5  Tex.  276;  Pacific  R.  Co.  v,  allowed  upon  the  ground  that  the  an* 
Missouri  Pac  R.  Co.,  iii  U.  S.  5:^2.  swer,  so  far  as  excepted  to,  is  not  a  full 
reversing  on  other  grounds  2  McCrary  and  explicit  response  to  the  allegation 
(U.  S.)  229;  Gilchrist  v,  Helena,  etc.,  or  allegations  of  the  libel,  while  the 
R.  Co.,  47  Fed.  Rep.  593,  citing  Dillon  latter  merely  raises  the  question  of 
V.  Barnard,  21  Wall.  (U.  S.)  430;  Stone-  whether  the  answer  is  a  tesponse 
metz  Printers'  Machinery  Co.  v.  Brown  and  defense  to  such  allegation."  The 
Folding  Mach.  Co.,  46  Fed.  Rep.  72;  Whistler,  13  Fed.  Rep.  395,  citing  The 
Stirrat  v.  Excelsior  Mfg.  Co.,  44  Fed.  California,  i  Sawy.  (U.  b.)  465,  4  Fed. 
Rep.  142;  Andrae  v.  Redfield,  12  Cas.  No.  2,312.  See  also  Huston  v, 
Blatchf.  (U.   S.)  407,  I  Fed.  Cas.  No.  Sellers,  35  Leg.  Int.  (Pa.)  262. 

367.     See  article  Surplusage.  Eyaaive  Aniwer.  —  Statements  of  per- 

Exception  to  Bale.  —  This  rule  would  tinent  matter  contained  in  an  answer 

seem  to  be  subject  to  some  qualifica-  that  are  evasive  and   not   direct  are 

lion.     While  a  party  cannot  raise  this  subject  to  exceptions  for  insufficiency 

defect  by  demurrer,  yet  since  the  court  but  not  for  impertinence.     Chapman  v, 

can  expunge  scandalous  and  perhaps  School  Dist.  No.  i,  Deady  (U.  S.)  108, 

impertinent  matter  on  its  own  motion,  5  Fed.  Cas.  No.  2,607. 

it  might  do  so  as  well  at  that  stage  in  8.  See  supra^   III.   i.  b,  {^  Effect  of 

the  proceeding  as  at  any  other.      See  Waiver, 

Trevor  v.  Lesquire,  Finch  72,  cited  in  4.  Stewart  r.   Forst,  (N.   Y.  City  Ct. 

Johnson  v.  Tucker,  2  Tenn.  Ch.  244;  Gen.  T.)  15  Misc.  (N.  Y.)62i;  U.  S.  v, 

Socola  V,  Grant,  15  Fed.  Rep.  487.  McLaughlin,  24  Fed.  Rep.  823;  Atty.- 

Domurrer  to  IntorrogatoriM.  —  Where  Gen.  v.  Rickards,  6  Beav.  444,  affirmed 

interrogatories  contained  in  a  bill  are  i  Phil.  383,  which  was  in  turn  affirmed 

impertinent,  at  least  where  the  entire  in  12  CI.  &  F.  30;  Montriou  v.  Carvick, 

discovery  asked  for  is  defective  in  that  6  Jur.  97. 

particular,  the  question  may  be  raised  Liberal  Ck)iistnictioii.  —  "The  court 
by  demurrer.  Ex  p,  Grantland,  29  will  always  feel  disposed  to  give  the 
Ala.  69;  Wating  v.  Suydam.  4  Edw.  answer  a  liberal  consideration  on  this 
(N.  Y.)  426;  Kuypers  v.  Reformed  point  of  matter  irrelevant,  and  to  con- 
Dutch  Church,  6  Paige  (N.  Y.)  570;  sider  whether  it  can  have  any  real  and 
Williams  z.  Corby,  8  Ont.  Pr.  83.  See  proper  influence  upon  the  suit,  having 
also  article  Demurrers  in  Chancery,  regard  to  the  nature  of  it  as  made  by 
vol.  6,  p.  398.  the    bill."     Per    Chancellor    Kent    in 

2.  Stafford  v.  Brown,  4  Paige  (N.  Y.)  Woods  v,  Morrell,  i  Johns.  Ch.  (N.  Y.) 
88:  Spencer  V.  Van  Duzen,  i  Paige  (N.  103.  To  the  same  effect  see  Bush  v, 
Y.)  555;  The  California,  i  Sawy.  (U.  Adams,  22  Fla.  177;  Price  t/.  Tyson,  3 
S.)  465,  4  Fed.  Cas.  No.  2.312;  The  Bland  (Md.)  392;  Gilkey  v.  Paige, 
Whistler,  8  Sawy.  (U.  S.)  232;  Agar  v.  Walk.  (Mich.)  520;  Goodrich  v.  Parker, 
Regent's  Canal  Co.,  Coop.  A  Eld.  212.  i  Minn.  196;  Tucker  v,  Cheshire  R. 
See  also  Fabbricotti  v.  Launitz,  3  Co.,  21  N.  H.  29;  Dodd  v.  Wilkinson, 
Sandf.  (N.  Y.)  743.  42  N.  J,  Eq.  647,  affirming  42  N.  J.  Eq. 

Distinctioii  Between  Exceptions  for  Scan-  234;  Leslie  v.  Leslie,  50  N.  J.  Eq.  155; 

dal  uid  Impertinenoe  and  for  Insoffidenoy.  Johnson  v.  Tucker,  2  Tenn.  Ch.  244; 

—  "An  exception  to  an  answer  in  ad-  Griswold  v.  Hill,   i  Paine  (U.  S.)  390, 

miralty  ought  to  specify  whether  it  is  11  Fed.  Cas.  No.  5.835;  Chapman  v. 
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stantial  doubts  will  be  resolved  in  favor  of  its  pertinency  ^  until 

the  final  hearing  of  the  cause,  and  if  then  the  allegations  prove 

School  Dist.  No.  i,  Deady  (U.  S.)  io8,  sidered  on  an  application  to  strike  oat 

5  Fed.  Cas.  No.  2,607;  Toler  v.  East  matter  as  scandalous  and  impertinent, 

Tennessee,  etc.,   R.  Co.,  67  Fed.  Rep.  but  the  application  must  sund  or  fall 

168;  Christie  v.  Christie,  L.   R.  8  Ch.  upon  the  pleading  alone.    Stewart  v. 

499;  B V.  W .  31  Beav.  342,  sub  Forst,  (N.  Y.  City  Ct.  Gen.  T.)  15  Misc. 

nom.    A.    V.    B.,    8    Jur.    N.    S.    1141;  (N.  Y.)  621. 

Reeves  v.  Baker,  13  Beav.  436;  Atty.-  Statutory  InterrogatoriM.  —  Prelim- 
Gen.  V.  Foster,  2  Hare  92,  6  Jur.  1032;  nary  objections  to  interrogatories  as 
Davis  V.  Cripps,  2  Y.  &  C.  Ch.  435;  St.  impertinent  should  not  be  sustained 
John  V,  St.  John,  11  Ves.  Jr.  536.  unless  it  is  clear  that  they  will  not  tend 

Rule  Applicable   to  All  Pleadings,  —  in  the  least  to  prove  the  questions  in 

While  the  rule  of  liberal  construction  issue.    The  power  to  exclude  is  only 

has  been   most   frequently  applied  to  to  be  sparingly  exercised  prior  to  ihe 

the  answer,  it  is  just  as  applicable  to  time   for  answering.      Uiine   v.    New 

the  bill  or  other  pleading,  affidavit,  etc.  York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  175; 

Leslie  v,  Leslie,  50  N.  J.  £q.  155;  Rick-  Fry  t/.  Manhattan  R.  Co.,  (N.  Y.  Super, 

ards  ».   Atty.-Gen.,    12  CI.   &   F.  30,  Ct.  Gen.  T.)  23  Civ.   Pro.  (N.  Y.)  98; 

affirming  i    Phil.  383.  which  affirmed  6  Wilcox  v.  Dodge,  53  Hun  (N.  Y.)  565, 

Beav.  444;  Allfrey  V.  AUfrey,  14  Beav.  17  Civ.   Pro.  (N.  Y.)  248;  Mac  Donald 

235.  V.  Garrison,  (C.  PI.  Gen.  T.)9  Abb.  Pr. 

Duty  of  Judge  or  Master.  —  It  is  the  (N.  Y.)  178;  Uhlmann  v.  Arnholt,  etc., 

duty  of  the  judge  or  master,  upon  an  Brewing  Co.,  41   Fed.   Rep.  369;  Mc- 

appTication  to  expunge  matter  for  scan-  Fadzen  v,  Liverpool,  L.  R.  3  Exch.  279; 

dal  or  impertinence,  to  inform  himself  Fisher  v.   Owen,    8  Ch.  D.   645.     See 

of  the  scope  of  the  bill,  and  to  see  not  also  Greene   i».  Woods,  34  Iowa  573; 

what  decree  would  be,  but  what  decree  Du  Clos  v.  Batcheller,  17  Wash.  389. 

might  be,  made  at  the  hearing.     John-  The  pertinency  of  the  interrogatories 

son  V,  Brown,  13  W.  Va.  71;  Leslie  v.  must  be  decided  by  reference  only  to 

Leslie,  50  N.  J.  £q.  155;  Atty.-Gen.  v,  the  case  made  by  the  plaintiff's  plead- 

Foster,  2  Hare  92,  6  Jur.  1032.  ing  and  to  what  will  be  in  issue  at  the 

Frivolous     Claim.  —  Perhaps    if    the  hearing.     Thorp    v.    Riley,   56   N.  Y. 

claim   upon  which  the  bill  is  grounded  Super.  Ct.  254;    Moore  v.  Craven,  L. 

is  so  clearly  frivolous  as  to  be  an  abuse  R.  7  Ch.  94,  note, 

of  the  process  of  the  court,  it  might  be  1.  Leslie  v,  Leslie,  50  N.  J.  Eq.  155; 

rejected   without  trial.     See  Montriou  Warner  v,  Paine,  2  Sandf.  (N.  Y.)  201; 

V.    Carvick,    6  Jur.    97;    Brindley   v,  Millvale  Borough  No.  i,  14  Pa.  Co.  Ct. 

Lawton,  53  N.  J.  Eq.  259.  79;  Petlebone  v.  Everhart,  4  Kulp(Pa.) 

Bemedy  for  Impertinenoe Compared  with  353;  Johnson  v.  Brown,  13  W.  Va.  71; 

Demurrer.  —  The  portion  of  a  pleading  Von  Schroder  v.  Briitan,  98  Fed.  Rep. 

excepted  to  is  not  to  be  considered  as  169;  Reeves   v.    Baker,  13  Beav.  436; 

if  it  stood  alone,  but  whether  it  is  per-  Stratford  Gas  Co.  v,  Gordon,  14  Ont. 

tinentor  impertinent  will  depend  upon  Pr.  407. 

its  relevancy  considered  in  connection  Application  Beqniring  ExtensiTe  Argu- 

wich  the  entire  pleading,  the  truth  of  ment  in  Support  of  it.  —  Matter  which  is 

which,  as  in  the  case  of  a  demurrer,  is  not  so  clearly  impertinent  that  those 

admitted.     Bush  v.  Adams,  22  Fla.  177;  supporting  the  application  deem  it  nec- 

Tucker  v,  Cheshire  R.   Co.,  21  N.  H.  essary  to   make  an  elaborate  and  ex- 

29;  Van   Rcnsielaer  v,   Brice,  4  Paige  tended  argument  to  prove  that  it  is  so 

(J5.  Y.)  174;    Lownsdale  v.   Portland,  will    not    generally   be    expunged    in 

Deady  (U.  S.)  i,  i  Oregon  381,  15  Fed.  advance  of  the  hearing.     U.  S.  v,  Mc- 

Cas.    No.   8,578;    Chapman  v.  School  Laughlin,  24   Fed.   Rep.  823;  Davis  v, 

Dist.   No.  I,  Deady  (U.  S.)  108,  5  Fed.  Cripps,  2  Y.  &  C.  Ch.  430,  wherein  it 

Cas.    No.    2,607;    B V.    W ,   31  was  said:     "Those  who  originally  in- 

Beav.  342,  sub  nom.  A.  v.  B.,  8  Jur.  N.  troduced  and  established  the  rule  of 

S.  1141.  referring  answers  for  impertinence  by 

Bill  of  Particolan.  —  The   extent   to  reason     of    a     prolix     or    oppressive 

which  a  bill  of  particulars  attached  to  schedule  could   hardly,   in    my  judg- 

the  pleading  may  limit  the  introduction  ment,  contemplate  a  case  which  would 

of  evidence  thereunder  cannot  be  con-  render  such  an  argument  as  that  which 
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to  be  impertinent,  the  unnecessary  costs  caused  thereby  may  be 
taxed  against  the  party  at  fault.  ^ 

/.  How  Stricken  from  Record  — (i)  When  Containedin 
Pleadings.  —  Scandal  or  impertinence  in  a  pleading  is  not  gen- 
erally expunged  by  removing  the  pleading  from  the  files,  but  the 
objectionable  portions  are  crossed  out  or  erased.* 

has  just  been  concluded  necessary."  has  held  to  be  scandalous;  and  when 

See  also  articles  Sham  and  Frivolous  he  has  done  so,  be  usually  writes  a 

Proceedings, /w/y  Surplusage.  memorandum  in   the    margin  of  the 

1.  Seasons  for  Delay  in  StrUdng  Out.  —  document,  opposite  to  the   expunged 

"  The  court,  in  cases  of  impertinence,  passage,  lo  the  eflfect  that  the  same  has 

ought,  before  expunging  the    matter  been  expunged  pursuant  to  order,  add- 

alleged    to    be  impertinent,  to   be  es-  ing  its  date,  and  signs  the  memoran- 

pecially  clear  that  it  is  such  as  ought  dum.*     Dan.  Ch.  Prac.  354.     The  same 

to  be  struck  out  of  the  record,  for  this  course  is  pursued  in  courts  of  equity 

reason  —  that  the  error  on  one  side  is  of  the  United  States.     Equity  Rule  26. 

irremediable,  on  the  other  not.     If  the  Thus    is   blotted    out   the  scandalous 

court  strikes  it  out  of  the  record,  it  is  matter  and  the  purpose  of  the  law  ac- 

gone,  and  the  party  may  then  have  no  complished  as  fully  as  would  it  be  by 

opportunity  of  placing  it  there  again;  striking  the  pleading  from  the  file;  and 

whereas  if  it  is  left  on  the  record,  and  so    without    depriving    the    offending 

is  prolix  or  oppressive,  the  court,  at  party  of  any  legal  right  or  releasing 

the  hearing  of  the  cause,  has  power  to  him  from   liability  to  punishment  for 

set  the  matter  right  in  point  of  costs.'*  contempt."     Herndon  v.  Campbell,  86 

Davis  V,  Cripps,    2   Y.  &  C.  Ch.  435.  Tex.  i68.     To  the  same  effect  see  John- 

To  the  same  effect  see  Bush  v,  Adams,  son  v.  Tucker,  2  Tenn.  Ch.  244;  Mill- 

22  Fla.  177;  Goodrich  v,  Parker,  1  Minn,  vale  Borough  No.  i,  14  Pa.  Co.  Ct.  79; 

196;  Tucker  v,  Cheshire  R.  Co.,  21  N.  Chancery  rule  37,  Civ.  Code  Ala.  1209. 

H.   29;    Leslie  v.  Leslie.  50  N.  J.  Eq.  See   also   Van  Slyke  v.   Carpenter,  7 

155;  Dodd  V.  Wilkinson,  42  N.  J.  Eq.  Wis.  173.     See  further  Davis  v.  Louis- 

647,  affirming  42   N.   J.  Eq.  234;  Cam-  ville,  etc.,  R.  Co.,  108  Ala.  660;  Dob- 

den,  etc.,   R.  Co.  v,   Stewart,  21  N.  J.  bin  v.  Bryan,  5  Tex.  276. 

Eq.  484,  affirming  19  N.  J.  Eq.  343;  By  Whom    Expunged.  —  Under   the 

Johnson  v.  Tucker,  2  Tenn.  Ch.  244;  early  English  practice  the  pleading  or 

Wells  V.  Oregon  R.,  etc.,  Co.,  8  Sawy.  other  writing   found   to  contain  scan- 

(U.  S.)  600;  U.   S.  V.  McLaughlin,  24  dal  or  impertinence  was  referred  to  a 

Fed.  Rep.  823.     See  also  Barney,  etc.,  master  with  a  direction  to  expunge  it; 

Car  Co.  V.  Syracuse  Rapid  Transit  R.  and  by  the  general  orders  of  1833  it 

Co.,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  was  provided  that  the  original  order  of 

Y.)   169;    Atty.-Gen.    v.    Rickards,    6  reference  must  contain  such  direction, 

Beav.  ^i^^  affirmed  \  Phil.  383,  which  thus  obviating  two  references  by  special 

was  in  turn  affirmed  in  I2  CI.  &  F.  30;  order.     Order  22,  i  Myl.  &  K.,  appen- 

Allfreyv.  AUfrey,  i4Beav.235;  Cassen  dix,  ix. 

V.  Bond,  2  Y.  &  J.  531;  Balls  r.  Smythe,  Under  the  later  practice  the  scandal 

2  M.  &  G.  350,  40  £.  C.  L.  406,  2  Scott  or  impertinence  is  expunged  by  theoffi- 

N.    R.    495;    Lewis    v.    Woolrych,    3  cer  having  custody  or  control  over  the 

Dowl.  P.  C.  692.  files.     Herndon  v,  Campbell,  86  Tex. 

Seandal.  —  Although  the  attention  of  168;    Order    41    (1845),   7    Beav.   xl.; 

fhe  court  has  not  ^en  called  to  scan-  Order  25  (1850)  12  Beav.  xxvii. 

dalous  matter,  it  may  of  its  own  motion  Under  the  Order  of  184^^  the  objec- 

direci  that  the  party  who  has  thus  de-  tionable  portions  might  be  expunged 

filed  the  record  shall  pay  the  costs  oc-  and  the  costs  taxed  without  any  special 

casioned  thereby.    Cracknall  v.  Janson,  order  of  court  obtained  for  that  pur- 

II  Ch.  D.  I.                                            .  pose,  unless  exceptions  had  been  taken 

8.  Method  of  Ezponging.  -—  "  '  Upon  to  the   master's   report.      Joddrell  v. 

the  production  of  an  order  allowing  ex-  Joddrell,  12  Beav.  216. 

cepiions  for  scandal  it  is  the  duty  of  Waiver.  —  The  taking  of  proceedings 

the  officer  having  the  custody  or  charge  to  expunge    matter    reported    by   the 

of  the  pleading  or  other  matter  to  ex-  master  to  be  impertinent  is  an  adop- 

pnnge  such  parts  thereof  as  the  court  tion  of  the  report  as  a  whole,  and  the 
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striking  Entire  Pleading.  —  The  whole  pleading  may,  however,  be 
ordered  off  the  files  if  the  parties  consent  to  such  action,^  and 
irrespective  of  consent  if  it  contains  scandalous  and  innpertinent 
matter  only,  and  none  that  is  pertinent  or  issuable,  or  that  can 
be  distinguished  and  separated  as  such.' 

party  taking  them  cannot  afterwards,  (Pa.)  137;  Heath  v.  White,  3  Utah  474; 
unless  by  special  leave  of  court,  take  Ryan  v.  Fish,  10  Ont.  Pr.  187;  Cham- 
exceptions  to  the  report  as  to  other  berlain  v.  Chamberlain,  11  Ont.  Pr. 
passages  found  pertinent.  Holmes  v.  501;  Lee  v,  Ashwin,  i  Times  Rep. 
Arundel,  3  Beav.  303.  2qi.     Compare  Herndon  v.  Campbell, 

Fotioe  of  Motion.  —  Notice  of  an  ap-  86  Tex.  168. 
plication  for  an  order  to  have  scanda-  Amendments  to  Motion.  —  Where 
lous  or  impertinent  matter  expunged  amendments  filed  to  a  motion  are  re- 
Is  unnecessary.  Wadman  v.  Birch,  3  plete  with  irrelevant  and  scandalous 
Swanst.  230;  Muscott  v.  Halhed,  4  matter  they  are  properly  stricken  from 
Bro.  C.  C.  222;  Chapman  v.  Munson,  the  files.  Hershy  v.  MacGreevy,  46 
3  Paige  (N.  Y.)  347.  Ark.  498. 

Ezeontion  of  Order.  —  In  Englaftd^  Separate  Defenses.  —  Although  one  of 
upon  the  finding  of  impertinence  in  a  two  or  more  separate  and  distinct 
pleading,  the  practice  seems  to  be  to  defenses  contained  in  an  answer  is 
order  that  the  objectionable  matter  be  demurrable  in  New  York^  if  it  is  scan- 
expunged  and  to  leave  it  to  the  ob-  dalous  it  may  be  expunged  on  motion, 
jecting  party  to  see  that  the  order  is  Armstrong  v.  Phillips,  60  Hun  (N.  Y.) 
actually  executed.  Johnson  v.  Tucker,  243,  20  Civ.  Pro.  (N.  Y.)  399;  Wuensch 
2  Tenn.  Ch.  244,  citing  Davis  v.  Cripps,  v.  Morning  Journal  Assoc.,  4  N.  Y. 
2  y.  &  C.  Ch.  443,  and  Raphael  v.  App.  Div.  no,  wherein  it  was  said: 
Birdwood,  i  Swanst.  232.  "  Very   likely    this    separate    defense 

1.  Clifton  V,   Ben  tall,  g  Beav.    105;  was  subject  to  demurrer,  and  if  there 

Jewin   V.   Taylor,   6   Beav.    120;    Tre-  was  no  question  made  as  to  the  matter 

maine  v.  Tremaine.  i  Vern.  189;  Wal-  being  scandalous,  the  motion  to  strike 

ton  V.  Broadbent,  3  Hare  334;'  Make-  out  might  properly  have  been  denied 

peace  v.  Romieux,  8  W.  R.  687;  Barritt  on  the  ground  that  demurrer  was  the 

V.   Tidswell,    7    W.    R.   85.      See  also  only   proper    remedy    to    relieve    the 

Herndon  v.  Campbell,  86  Tex.  168.  answer    from    the    allegations.       But 

8.   Ringo    V,    New   Farmers'   Bank,  being  of  the  character  known  as  libel- 

(Ky.  1897)395.  W.  Rep.  701;  Neale  v.  ous,  we  think  the  court  should  have 

Calvert,  3  Bland  (Md.)40i,  note;  Atty.*  applied  this  remedy  by  motion  to  strike 

Gen.  t/.  Parsell,  99  Mich.  381;  Brindley  out,  in  order  to   remove   the    matter 

V.  Lawton,  53  N.  J.  Eq.  259;  Mitchell  from  the  record." 

V.  Brown,  88  N.  Car.   156;  Trevor  v.  Demurrer  Containing  Soandal. —  In  Van 

Lesquire,  Finch   72,  cited  in   Johnson  Slyke  v.  Carpenter,  7  Wis.  173,  on  ap- 

V.  Tucker,   2   Tenn.    Ch.   244;   Kelley  peal  from  an  order  passing  on  a  de- 

V,  Boettcher,  49  U.  S.  App.  620,  56  U.  murrer  it  was  stated  that  had  the  paper 

S.   App.  363;    Watson  t/.    Rod  well,   3  been  thrown  out  for  the  scandal  con- 

Ch.  D.  380,  cited  in  Power  v.  Pringle,  tained  in  it,  instead  of  which  the  court 

31  Nova  Scotia  78;  Ruttan  v.  Smith,  i  caused  lines  to  be  drawn  around  the 

Ch.    Chamb.    (Ont.)    184;    Cashin    v,  objectionable     matter,    the    appellate 

Cradock,  3  Ch.  D.  376;  Warburton  v,  court  would  not  have  interfered. 

Hankey,  i  Dick.  224.     See  also  People  Disposition    of  Papers    Bemoved   from 

V,    Berry,    17    Colo.   322;    Robbins  v.  Files.  —  It  has  been  held  in  some  cases 

Robbins,   3   Stew.    Dig.   (N.    J.)    250;  that  the  proper  disposition  of  pleadings 

Squire  v.  Shaw,  24  N.  J.  Eq.  74:  Arm-  or  affidavits   removed    from   the   files 

strong  V.  Phillips.  60  Hun  (N.  Y.)  243,  because  of  scandal  or  impertinence  is 

20  Civ.  Pro.  (N.  Y.)  399  [distinguishing  to  -burn    them.     Trevor   v.    Lesquire, 

Goodman  v.  Robb,  41  Hun  (N.  Y.)6o5j;  Finch  72,  cited  in  Johnson  v.  Tucker, 

Wuensch  v.  Morning  Journal  Assoc.,  4  2  Tenn.  Ch.  244;  Hill  v.  Hart-Davis,  26 

N.  Y.  App.  Div.  no;  Martin   v.  Wil-  Ch.  D.  470;  Walker  v.  Poole,  21  Ch.  D. 

son,  (Ct.   App.)  3   How.    Pr.   (N.   Y.)  835. 

195;  Longhead  v,  Bartholmew,  Wright  Sealing  Up  Pleading,  —  In  a  late  case 

(Ohio)  91;  Myers  v.  Coal  Co.,  3  Kulp  in  a  federal  court  the  clerk  was  directed 

218  Volume  XIX. 


SCANDAL  AND  IMPERTINENCE.  BemediM. 

(2)  When  Contained  in  Affidavits.  —  When  affidavits  contain 
scandal,  either  they  may  be  ordered  from  the  files  and  suppressed 

or  the  objectionable  matter  may  be  expunged.* 

to  withdraw  from  the  files  a  pleading  Irrelevant  and  Immaterial    Matter.  •— 

against  which  exceptions  for  scandal  As  to  when  an  entire  pleading  which 

had  been  sustained,  seal  it  in  a  separate  contains  only  irrelevant  and  immaterial 

package,    keep  it  in   some   receptacle  matter,  but  no  scandal,  can  be  si  ricken 

other  than  that  allotted  to  the  papers  in  out  or  expunged,  see  articles  Sham  and 

the  cause,  and  not  open  it  except  upon  Frivolous  Pleadings;  Surplusage. 

the    order    of    the    court.     Kelley    v.  Depositions. — That  depositions  con- 

Boettcher,  49  U.  S.  App.  620.  56  U.  S.  tain  matter  merely  irrelevant    is    no 

App.  363.  ground  on  which  to  except  to  them  in 

Eefadng  Leave  to  File.  —  Whenever  their  entirety.     Borland  v.  Walker,  7 

an  application  fi>r  leave  to  file  a  plead-  Ala.  269. 

ing  must  be  made  to  the  discretion  of  1.  People  v.  Berry,  17  Colo.  322;  Van 

the  court,  leave  may  be  refused  until  Etlen  v.  Butt,  32  Neb.  285;  People  v, 

scandal  or  impertinence  contained  in  Murray,  (N.  Y.  Super.  Cl.  Spec.  T.)  23 

it    is    expunged     by    the    applicant.  Civ.  Pro.  (N.  Y.)  53;  People  r.  Albany, 

Toler  V.  East  Tennessee,  etc.,  R.  Co.,  etc.,   R.  Co.,  (Supm.  Ct.  Spec.  T.)  8 

67  Fed.  Rep.  1A8.     See  also  Mitchell  v.  Abb.  Pr.  N.  S.  (N.  Y.)  122,  39  How.  Pr. 

Brown,  88  N.  Car.  156.     But  where  a  (N.   Y.)  49,   affirmed  57   Barb.  (N.  Y.) 

pleading  may  be  filed  as  of  course  it  204,  subnom.  People  v.  Church,  2  Lans. 

can  be  reformed  only   by  application  (N.  Y.)  470;  Sadleir  v.  Smith,  7  Ont. 

made  after  it  has  been  put  in.     Turner  Pr.  409,  15  Can.  L.  J.  52;  In  re  Fitch,  2 

V,  New  Farmers'  Bank,  (Ky.  1897)43  Ch.  Chamb.  (Ont.)  288;  Middle  mas  v. 

S.  W.  Rep.  721.     See  also  Opdyke  v,  Wilson,  L.  R.  10  Ch.  230:  Goddard  v. 

Marble,  (Supm.   Ct.  Gen.  T.)  18  Abb.  Parr,  24  L.  J.  Ch.  783,  3  W.  R.  633:  Exp, 

Pr.  (N.  Y.)  266,  375.  Simpson,  15  Ves.  Jr.  476;  Anonymous, 

Statntory  Interrogatories  —  Disallow-  3  Ves.  &  B.  94;  Exp.  Palmer,  4  Russ. 
anee  of  Impertinent  Interrogatories, —  188;  Sanderson's  Bail,  I  Chit.  676,  18 
Under  a  statute  which  provides  that  E.  C.  L.  201;  Kernick  v.  Kernick,  12 
the  interrogatories  shall  be  presented  W.  R.  336;  Osmaston  v.  Land  Finan- 
to  the  court  for  settlement  before  the  ciers,  W.  N.  (1878)  loi;  Warner  t. 
evidence  is  taken,  impertinent  inter-  Mosses,  W.  N.  (1881)  69.  Compare 
rogatories  may  be  disallowed.  Uline  Opdyke  v.  Marble.  (Supm.  Ct.  Gen. 
V,  New  York  Cent.,  etc.,  R.  Co.,  79  N.  T.)  18  Abb.  Pr.  (N.  Y.)  266,  375,  where 
Y.  179:  Gilpin  v,  Daly,  (Supm.  Ct.  the  propriety  of  striking  out  part  of  an 
Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  91,  58  affidavit  was  doubted  on  the  ground  that 
Hun  (N.  Y.)  610:  Fry  v.  Manhattan  R.  it  did  not  appear  to  have  been  the  usual 
Co.,  (N.  Y.  Super.  Cl.  Gen.  T.)  23  Civ.  practice  in  courts  of  equity,  and  before 
Pro.  (N.  Y.)  98,  2  Misc.  (N.  Y.)  520;  the  code  was  never  resorted  to  in  courts 
Wilcox  V.  Dodge,  53  Hun  (N.  Y.)  565,  of  law.  The  decision  of  Powell  z/.  Kane, 
17  Civ.  Pro.  (N.  Y.)  248;  Thorp  v,  5  Paige  (N.  Y.)  265,  affirming  2  Edw. 
Riley,  56  N.  Y.  Super.  Ct.  254;  Mac-  (N.  Y.)  450,  was,  however,  cited  by  the 
Donald  v.  Garrison,  (C.  PI.  Gen.  T.)  9  court  as  seeming  to  sustain  such  action. 
Abb.  Pr.  (N.  Y.)  178;  Blaisdell  v.  Ray-  Of  the  proper  remedy  the  court  said: 
mond,  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  "  If  a  party  will  insert  scandalous 
(N.  Y.)  178,  note;  Kemble  v,  Hope,  10  matter  in  an  affidavit  to  be  used  on  a 
Times  Rep.  371.  See  also  Jones  v,  motion,  he  must  submit  to  have  it  sup- 
Jones,  75  Hun  (N.  Y.)  35.  pressed,  and  not  read  on  the  motion. 

Effect  of  Order  Granting  Commission,  The  rules  in  regard  to  pleading  are  dif- 

—  The  order  of  a   judge   granting  a  ferent.     There  the  residue  of  the  plead - 

commission  under  such  a  statute,   to  ing   remains,    after    striking  out    the 

take    evidence    upon    interrogatories,  scandalous  matter,  to  form  the  issue." 

does  Rot  preclude  him  from  disallow-  Snppreision  Prior  to  Filing. —  Where 

ing  any   for   impertinence,   when   the  an  affidavit  comes  under  the  inspection 

interrogatories   come    before  him    for  of  the  court  before  it  has  become  a  part 

settlement.      Gilpin  v.    Daly,   (Supm.  of  the  record  by  being  filed>  ii  may  be 

Ct.  Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  91,  58  suppressed   at   that   time  for  scandal, 

Hun  (N.  Y.)  610.  and  reading  it  or  using  it  in  any  way 
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2.  Other  EemedieB  —  Punishments  —  a.  In  General.  —  The 
chancellors  of  an  early  date  were  very  severe  with  persons  who 
offended  by  introducing  scandal  and  impertinence  into  pro- 
ceedings before  them,  and  punishments  of  various  kinds  were 
inflicted.^ 

b.  Contempt  and  Disbarment  Proceedings.  —  For  scan- 
dal, the  court  or  the  party  aggrieved  has  the  right  to  proceed 
against  the  offender  for  a  contempt,*  or,  if  the  offender  is  an 
attorney,  and  if  the  offense  is  extremely  reprehensible,  for  his 
disbarment.' 

in  the  proceeding  forbidden.     People  officer  of  the  realm  was  formerly  more 

V,  Murray,  (N.  Y.  Super.  Ct.  Spec.  T.)  reprehensible  than  defamation  of  a  pri- 

23  Civ.   Pro.    (N.  Y.)  53;    Opdyke  v.  vate  person,  and  the  misconduct  was 

Marble,  (Supm.  Ct.  Gen.  T.)  18  Abb.  considered  much  greater  when  it  was 

Pr.  (N.  Y.)  266,  375;  People  v.  Albany,  put  in  the  form  of  a  court  record  to  be 

etc.,  R.  Co.,  57  Barb.  (N.  Y.)  204,  suif  treasured  and  preserved  for  all  time  to 

nom.  People  v.  Church,  2  Lans.  (N.  Y.)  come.     People  r.  Murray,  (N.  Y.  Super. 

459,  affirming  8  Abb.   Pr.  N.  S.  (N.  Y.)  Ct.    Spec.   T.)    23    Civ.    Pro.   (N.   Y.) 

122,  39  How.   Pr.  (N.  Y.)  49;  Anony-  53. 

mous,  3  Yes.   &   B.   94;   Sanderson's  2.  People    v.    Berry,   17  Colo.   322: 

Bail,  I  Chit.  676,  and  note  a,  18  E.  C.  Hughes  v.   People,  5  Colo.  436;  Exp, 

L.   201,  and  note  a;  Lake  v.  King,  i  Smith,  28  Ind.  47;  Brown  v.  Brown,  4 

Saund.  132,  note  i.  Ind.  627,   58  Am.   Dec.  641;  U.  S.  v. 

Other  Papers  of  a  similar  character,  as  Green,  85  Fed.  Rep.  857;  Ex p.  Wake, 
well  as  affidavits  which  contain  scan-  Mont.  &  B.  259.  See  also  Van  Slyke 
dalous  statements,  may  be  suppressed  v.  Carpenter,  7  Wis.  173. 
by  the  court  or  stricken  out  of  the  Privilege  of  AUomeys. — '*  The 'privi- 
record,  and  their  use  prohibited.  Peo-  lege'  which  under  proper  circum- 
ple  V.  Murray,  (N.  Y.  Super.  Ct.  Spec,  stances  protects  the  attorney  against 
T.)  23  Civ.  Pro.  (N.  Y.)  53.  an  action  for  libel  does  not  necessarily 

Briefs  and  Paper  Books  containing  control  in  contempt  proceedings.     This 

scandalous  and  offensive  matter  may  privilege  is  not  and  it  never  has  been 

be  stricken  from  the  record.     Green  v.  a  cloak  for  the  dishonor  of    judicial 

Elbert,  137  U.  S.  615;  Kelley  v,  Boett-  proceedings  and   the  disgrace  of  ju- 

cher,  49  U.  S.  App.  620;  Matthew's  Ap  dicial  records  by  means  of  scandalous 

peal,  13  W.  N.  C.  (Pa.)  502.  matter  in  pleadings."    People  v.  Berry, 

1.  Early  Orders.  —  "  There  are  some  17  Colo.  322. 

orders  in   the  reign  of  Elizabeth  and  3.  People    v.    Green,   9    Colo.    506; 

her  successors  that  the  officers  should  People  s/.   Berry,   17  Colo.  322;  Ex  p, 

never  again  file  any  pleading  signed  Smith,  28  Ind.  47;    U.  S.  v.  Green,  85 

by  counsel  who  had   drawn  pleadings  Fed.  Rep  857. 

grossly  impertinent.     By  Lord  Bacon's  Case  Xiist  Be  Extreme. —  In  all  ordi- 

order,  if  any  pleading  were   found  10  nary    cases  of    scandal  an    adequate 

be  of  immoderate  length,  both  the  party  remedy  through  contempt  proceedings 

and  the  counsel  who  signed  it  were  to  exists,  and  while  an  attorney  may  be 

be  fined.     Slander  was  to  be  punished  disbarred  for  conduct  of  this  character, 

by  commitment  and  ignominy.     Pun-  this  should   be  done  only   under  ex> 

ishment   was  inflicted,    besides  costs,  iraordinary  circumstances.     People  v. 

against  parties  who  caused  vexatious  Berry,  17  Colo.  322,  limiting  People  v. 

bills  to  be  filed;  and  bills  for  trifling  Green,  9  Colo.  506. 

matters,    which,    from  the   multiplied  Federal  Courts.  —  Under    Rev.    Stat, 

orders  we  find  on  the   subject,   must  U.  S.,  §  725,  a  federal  court  into  the 

have  been  numerous,  were  frequently  records  of  which  an  attorney  has  placed 

dismissed    as    unworthy    the    dignity  scandalous  matter  can  inflict  pAnish- 

of   the  court."      i  Spence's  Equitable  ment  only  for  a  contempt.     But  where 

Jurisdiction  377;  see  also  pp.  376,  377,  an  attorney  of  one  federal  court  is  guilty 

notes.  of  filing  scandalous  matter  in  another 

Soandalnm   Magnatum.  —  Scandal    in  federal  or  other  court  he  may  be  dis- 

derogation  of  a  judge,  peer,  or  other  barred  by  the  former.     U.  S.  v.  Green, 
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c.  Civil  and  Criminal  Actions.  —  In  England  and  in  some 

of  the  United  States  it  seems  to  be  well  settled  that  no  action  or 
prosecution  for  libel  can  be  brought  for  scandal  published  in  the 
due  course  of  legal  proceedings.*     A  prosecution  for  perjury  lies 

85   Fed.    Rep.    857,   explaining   In    re  18  C.  B.  126,  86  E.  C.  L.  126;  Thorn  v. 

Boone,  83  Fed.  Rep.  948.  Blanchard.  5  Johns.  (N.  Y.)  508. 

SnipnuioB  of  Attorn^.  —  For  putting  Pnblieatioii  Outside  of  Court.  —  For  any 

scandalous  matter  in   pleadings  attor-  publication   of    scandal  contained    in 

neys  have  been  suspended,  for  greater  writings  put  in  before  a  court,  foreign 

or  less  periods  of  time,  from  practicing  to  the  due  course  of  the  proceeding, 

before  the  court  in  which  the  offense  the  party    aggrieved    may    have    his 

was  committed.     Kelley  v.  Boettcher,  action  for  libel.     Forbes  v.  Johnson,  11 

49  U.  S.  App.  620;  Hamilton  v.  Ander-  B.   Mon.  (Ky.)  48;  Dada  v.  Piper,  41 

son,  3  Macq.   H.  L.  363;  Hickman  v.  Hun  (N.  Y.)  254;  Bowden  v.  Russell, 

Clarke,  2  Fowl.  Ex.  Pr.  478.  46  L.  J.  Ch.  414;  Weston  v,  Dobniet, 

1,  Illinois.  —  Strauss    v.    Meyer,  48  Cro.   Jac.   432;    Buckley    v.   Wood,  4 

111.  385;  Hibbard  v.  Ryan,  46  111.  App.  Coke,   15  Cro.  Eliz.  247,  230;  Lake  v, 

313;  Rail  V.  Donnelly,  56  III.  App.  4J25.  King,  i  Mod.  59,  Hardres470,  z  Saund. 

But  see  Spaids  v.  Barrett,  57  III.  289;  120,  131,  and  notes. 

McDavitt  V.   Boyer,    169  III.  475,  re-  Bemedy  to  Sxpongo,  and  Fot  Aotion  for 

versed  t*]  111.  App.  452.  Libel.  —  *'  As  to  the  reason  of  the  thing 

Indiana,  —  Hartsock   v.   Reddick,   6  —  there  can  be  no  scandal  if  the  alle- 

Blackf.  (Ind.)  255,  cited  in  Wilkins  v.  gation  is  material;  and  if  it  is  not,  the 

Hyde,  142  Ind.  260.  court  before   whom    the   indignity   is 

Maryland,  —  Bartlett    v,    Christhilf,  committed  by  immaterial  scandal  may 

69  Md.  219.  order  satisfaction,  and  expunge  it  out 

England.  —  Henderson    v.    Broom-  of  the  record,  if  it  be  upon  record." 

head,  4  H.  &  N.  569,  cited  in   Munster  Per     Lord     Mansfield     in    Astley    v. 

V.  Lamb,   11  Q.  B    D.  588,  23  Am.  L.  Younge,  2  Burr.  807.     See  also  Wil- 

Reg.  N.  S.  12;  Revis  v.  Smith,  18  C.  llams  v.  Douglas,  5  Beav.  82,  which 

B.  126,  86  E.  C.  L.  126;  Doyle  v.  O'Do-  was  a  case  in  which  the  application  of 
heny,  C.  &  M.  418,  41  E.  C.  L.  230;  a  stranger  to  the  suit  for  the  expung- 
Astley  V.  Younge,  2  Burr.  807;  Cutler  ing  of  scandal  was  granted.  The 
V.  Dixon,  4  Coke  14^;  Buckley  v.  court  said:  '*  Effectual  justice  to  a 
Wood.  4  Coke  15,  Cro.  Eliz.  247,  230;  person  aggrieved  by  such  scandal  can- 
Weston  V.  Dobniet,  Cro.  Jac.  432;  not  be  maintained  by  means  of  an 
Lake  v.  King,  i  Mod.  58,  Hardres  action  or  any  succession  of  actions. 
470,  I  Saund.  120.  131,  and  notes,  cited  Whilst  the  record  remains  unaltered 
in  Proctor  v.  Webster,  t6  Q.  B.  D.  112;  there  is  scandal,  a  perpetual  reproach 
Anonymous,  3  Ves.  &  B  94;  Sander-  and  shame,  for  which  no  just  damages 
son's  Bail,   i  Chit.  676,  note  a,   18  E.  can  be  assessed,  no  just  compensation 

C.  L.  201,  note  (i;  Gom pas  «/.  White,  54  ever  given,  and  which  can  only  be 
J.  P.  22.  6  Times  Rep.  20.  See  also  removed  by  the  authority  of  ihis 
Brown  v.  Michel.  Cro.  Eliz.  500;  Cox  court.*' 

V.  Smith,  I  Lev.  119;  Dawling  v.  Wen-  Scandal  Againit  Straagen  to  Suit. —  In 

man,  2  Show.  446,  sub  nom,  Dawling  v.  Ruohs    v.    Backer,   6    Heisk.   (Tenn.) 

Venman,  3  Mod.  108;  Kennedy  v.   Hil-  395,    a    distinction     was    drawn     be- 

liard,  10  Ir.  C.  L.  R.  195.  tween  scandal  affecting  the  parties  to 

Baaion   fbr    Boetrlne.  —  "The    party  the  proceeding  and  that  which  affects 

accused  shall  not  have  for  any  matter  strangers  thereto,  and  it  was  held  that 

contained   in  the  articles  any  action  the  latter  might  sue  for  libel,  though 

upon  the  case,  for  they  have  pursued  as  regarded  the  former  the  privilege  to 

the  ordinary  course  of  justice  in  such  publish  might  be  absolute, 

case;,  and  if  actions  shall  be  permitted  It  has  been  decided  several  times, 

in    such    case,   those    who  have  just  however,  that  no  such  distinction  ez- 

cause  of  complaint   will   not  dare  to  ists.     Johnson  v.  Brown,  73  W.  Va.  71; 

complain  for  fear  of  infinite  vexation."  Henderson  v.  Broom  he  ad,  4  H.  &  N. 

Cutler  V.  Dixon,  4  Coke  14^.     To  the  569.  cited  in   Munster  v.   Lamb,  11  Q. 

same  effect  see  Henderson  v.  Broom-  B.  D.  588,  23  Am.  L.  Reg.  N.  S.  12; 

head,  4  H.  &  N.  569;  Revis  v.  Smith,  Revis  v.  Smith,  18  C.  B.  126,  86  E.  C. 
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if  the  matter  is  falsely  sworn/  or  a  civil  action  for  malicious 

prosecution,  malicious  arrest,  or  the  like,  where  such  an  action  is 
warranted  by  the  facts.*  The  rule  which  obtains  in  most  of  the 
United   States,    however,   is  that  no  action  of  libel  will  lie  for 

L.  126.     See  also  Williams  v,  Douglas,  Sanders  v.  Rollinson,  2  Strobh.  L.  (S. 

5  Beav.  82.  Car.)  447;  Vausse  v,  Lee,  i  Hill  L.  (S. 

1.  Francis    v.     Wood,   75    Ga.   648;  Car.)  197,   an  action  of  slander  based 

Henderson  z/.  Broomhead,  4  H.  &  N.  on   scandal   in   an  affidavit,  in    which 

569.  case  it  was  said:  *'  It  is  necessary  10 

Breach  of  Peace.  —  In  an  early  case  it  preserve   the   distinct    boundaries   be- 

was  held,  per  Holt,  C.  J.,  that  an  in-  tween  actions.     The  action  for  slander 

dictment   would    lie   for  scandal,    be-  is  a  species  of  action  on  ihe  case,  difier- 

cause    it    tended   to   a   breach   of   the  ing   in  form,   rules   of  evidence,   and 

peace.     Rex  v,  Salisbury,  I  Ld.  Raym.  pleading,  from  the  actions  on  the  case 

341.  for    malicious   prosecution,    malicious 

8.  BelatioB  Between  Actions  for  libel,  arrest,  or  maliciously  suing  out  a 
XaUcioQS  Proeecation,  and  the  Like. —  It  search  warrant.  The  latter  is  the  only 
does  not  very  distinctly  appear  from  remedy  to  which  the  plaintiff  could 
many  of  the  decisions  which  deal  with  have  resorted  for  a  redress  of  the  civil 
scandal  as  a  cause  of  action  just  what  injury  which  he  alleges  he  has  sus- 
is  the  relation  existing  between  libel  tained.  If  it  be  true  that  the  defendant, 
and  malicious  prosecution  or  arrest,  without  any  reasonable  or  probable 
It  seems,  however,  that  the  latter  do  cause,  sued  out  the  search  warrant, 
not  lie  for  scandal  alone,  but  for  ma-  I  entertain  no  doubt  that  he  might,  in 
liciously  and  without  probable  cause  a  proper  action,  be  made  responsible 
bringing  the  suit  in  which  the  scandal  for  it.  But  to  permit  the  plaintiff  to 
is  published.  See  Townshend  on  proceed  in  this  is  confounding  the 
Slander  and  Libel(4th  ed.),  §§  220,  221,  forms  of  action,  or  depriving  the  de- 
and  notes;  Wilson  v.  Sullivan,  81  Ga.  fendantof  the  protection  which  the  law 
238;  Francis  v.  Wood,  75  Ga.  648;  affords  to  him  as  prosecutor.  The  case 
Spaids  V,  Barrett,  57  111.  289;  Strauss  of  Hey  ward  v.  Cuihbert,  4  McCord  L. 
V.  Meyer,  48  111.  387;  Hibbard  v.  Ryan,  (S.  Car.)  354,  was  for  a  malicious  prose- 
46  III.  App.  313;  Rail  V.  Donnelly,  56  cution  on  an  information  on  which  no 
111.  App.  425;  Mass  V,  Meire,  37  Iowa  proceedings  had  been  had,  and  it  was 
97;  Hardin  v.  Comstock,  2  A.  K.  held  that  the  action  would  not  lie.  For 
Marsh.  (Ky.)  480;  Thorn  v.  Blanchard,  aught  that  appeared  in  that  case,  that 
5  Johns.  (N.  Y.)5o8;  Briggs  v,  Garrett,  was  a*  mere  voluntary  affidavit  charg- 
III  Pa.  St.  404,  cited  in  Jackson  v.  ing  a  felony,  and  in  such  a  case  there 
Pittsburgh  Times,  152  Pa.  St.  406;  could  be  no  doubt  that  slander  —  not 
Chapman  v,  Calder,  14  Pa.  St.  365;  malicious  prosecution  —  was  the  proper 
Sanders  v,  Rollinson,  2  Strobh.  L.  (S.  remedy.  The  case  of  Milom  v.  Burn- 
Car.)  447;  Vausse  v.  Lee,  i  Hill  L.  (S.  sides,  i  Nott  &  M.  (S.  Car.)  426,  turned 
Car  )  197;  Weston  v.  Dobniet,  Cro.  Jac.  mainly  upon  the  questions  whether  the 
432;  Buckley  v.  Wood,  4  Coke  15,  Cro,  proceedings  were  regular,  and  whether 
Eliz.  247,  230;  Beauchamps  v.  Croft,  the  court  to  which  the  charges  were 
3  Dyer  285^,  Keilw.  26;  Boulton  v.  preferred  had  jurisdiction  of  the  cause; 
Claphan.  W.  Jones  431;  Arundell  v,  and  it  was  held  that  they  were  irregu- 
Tregono,  Yelv.  116;  Anfield  v.  Fever-  lar,  and  that  the  court  had  not  juris- 
hill,  2  Bulst.  269,  I  Rolle  61;  Lake  v.  diction.  This,  therefore,  was  held  very 
King,  I  Saund.  120,  131,  i  Mod.  58,  properly  to  deprive  the  defendants  of 
Hardres  470,  cited  in  Proctor  v.  Web-  the  justification  that  the  words  were 
ster,  16  Q.  B.  D.  112;  Bank  of  British  uttered  in  a  court  of  justice.  In  the 
North  America  v.  Strong,  i  App.  Cas.  dictum  of  that  case,  *  If  these  proceed- 
307.          ^    ^  ings    had    been    regular,   yet,   if    the 

This  distinction  is  plainly  drawn  in  charges  were  false  and  malicious,  they 

the  following  cases:  Wilson   v.   Sulli-  should  not  shelter  themselves  under  a 

van,  81  Ga.  238;  Chapman  v,  Calder,  plea   that  it  was  a  matter  altogether 

14  Pa.  St.  365,  citinj^  Gray  v.  Pentland,  of  military  cognizance,  but  that  they 

2   S.    &   R.   (Pa.)  23,  and   Howard   v.  were  liable  to  answer  for  it  in  damages 

Thompson,    21    Wend.    (N.    Y.)    320;  before  a  civil  tribunal,'  I  fully  concur. 
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criminatory  or  other  reflecting  matter  which  is  pertinent  to  the 
issues,  although  wholly  false;  but  that  the  action  will  lie  for  such 
matter  which  is  not  pertinent  or  material  —  in  other  words,  scan- 
dal ^  —  if  it  is  published  with  malice  and  without  probable 
cause.* 

But  I  should  not  have  held  the  defend-  Vernnmt,  —  Torrey  v.   Field,  lo  Vt. 

ants  responsible  in  an  action  for  the  353. 

slander,   but  in  an   action    for  mali-  West  Virginia,  —  Johnson  v.  Brown, 

ciously,  and   without  any   reasonable  13  W.  Va.  71. 

cause,  preferring  charges  against  an  Wisconsin,  —  Larkin  v.  Noonan,    19 

oflScer."  Wis.  83;  Jennings  v.  Paine,  4  Wis.  358. 

1.  Alabama,  —  Lawson   v.  Hicks,  38  **  If  what  is  said  or  written  is  perti- 

Ala.  279.  nent  and  material  to  the  controversy, 

Georgia,  —  Wilson  v,  Sullivan,  81  Ga.  the  protection  to  parties  and  those  who 

238;  Conley  v.  Key,  98  Ga.  115.  represent   them   (for  all  stand  on  the 

Iowa. —  Comfort  v.  Voung,  100  Iowa  same  ground)  is  absolute  and  unquali- 

637;    Hawk  V,    Evans,    76   Iowa  593;  fied,  and  no  one  shall  be  permitted  to 

Rainbow  v.  Benson,  71  Iowa  301.  allege  that  it   was  done  with  malice. 

Kentucky,  —  Stewart  v.  Hall,  83  Ky.  But  this  is  the  extent  of  the  privilege; 

375;   Forbes  v,  Johnson,  11    B.  Mon.  for  if  a  party  or  his  agent  will  pass  be- 

(Ky.)48.  yond  the  prescribed  limit  to  asperse 

Louisiana,  —  Monroe  v,   H.   Weston  and  vilify  another,  by  word  or  writing, 

Lumber  Co.,  49  La.  Ann.  594;  Wimbish  be  is  without  protection,  and,  as  in 

V.  Hamilton,  47  La.  Ann.  246,  45  La.  other  cases,    must  abfde    the    conse- 

Ann.    1191;   Youree   v.    Hamilton,   45  quences  of  his  own    misconduct.     If 

La.  Ann.  1191;  Randall  v.  Hamilton,  slanderous   words  are   used,   he   is  a 

45   La.  Ann.    1184;    Gardemal  v.   Mc-  slanderer;  and  if  he  offends  in  writing, 

Williams,   43   La.   Ann.  454:    Weil  v.  he  is  a  libeler,  and  may  be  prosecuted 

Israel,   42    La.    Ann.    955;    Burke   v,  both  civilly  and  criminally  as  such.'* 

Ryan,  36  La.  Ann.  951;  Vinas  w.  Mer-  Gilbert  v.  People,  i  Den.  (N.  Y.)  41. 

chants'  Mul.  Ins.  Co.,  33  La  Ann.  1265.  Compare  the  following  cases  decided 

Massachusetts, — McLaughlin  v.  Cow-  in  courts  of  some  of  the  above  states, 

ley,  127  Mass.  316,  131  Mass.  70;  Rice  which   would    appear    to    follow    the 

«'.  Coolidge,  121  Mass.  393.  English  doctrine:     People  v.  Berry,  17 

Michigan. — Hart  v,  Baxter,  47  Mich.  Colo.   322;    Francis  v.   Wood,   75  Ga. 

198,  cited  in  Graham  v.  Cass,  Circuit  648;  Mass  v.  Meire,  37  Iowa  97;  Hardin 

Judge,  108  Mich.  425.  v.  Cumstock,  2  A.  K.  Marsh.  (Ky.)  480; 

Nebraska,  —  Pierce  v.  Card,  23  Neb.  Kidder  v.   Parkhurst,  3  Allen  (Mass.) 

828.  393;  Thorn  r.  Blanchard,  5  Johns.  (N. 

New  Hampshire. -^YixW   v.  Miles,  9  Y.)  508;    Bailey  v.  Dean,  5  Barb.  (N. 

N.  H.  9.  Y.)  297;    Lanning  v.  Christy,  30  Ohio 

New      York,  —  Moore      v.      Mann-  St   115,  «V^^in  Liles  «/.  Gasier,  42  Ohio 

facturers'   Nat.    Bank,   123  N.  Y.  420,  St.  631;  Prescott  v.  Tousey,  53  N.  Y. 

rerrersing  on  other  grounds  51  Hun  (N.  Super.  Ct.  56. 

Y.)  472;  Marsh  v.  Ellsworth,  50  N.  Y.  Two  Doctrines  Contrasted.  — '*  It  seems 

309,  affirmed  2  Sweeny  (N.  Y.)  589.  i  to  be  settled  by  the  English  authorities 

Sweeny  (N.  Y.)  52:  Garr  v.  Selden,  4  that  judges,  counsel,  parties,  and  wit- 

N.  Y.  91,  reversing  t  Barb.  (N.  Y.)4i6;  nesses  are  absolutely  exempted  from 

Warner  v.  Paine,  2  Sandf.  (N.  Y.)  195;  liability  to  an   action   for  defamatory 

Suydam  v,  Moffat,  i  Sandf.  (N.  Y.)  459;  words  published  in  the  course  of  judi- 

Gilbert  v.   People,  i   Den.  (N.   Y.)4i;  cial  proceedings.     *    *    *    The  same 

Link  V,   Moore,  84  Hun  (N.   Y.)  118,  doctrine  is  generally  held  in  the  Amer- 

tf^r/iK^</ without  opinion  156  N.  Y.  661;  ican  courts,  with  the  qualification,  as 

Dada  v.   Piper,  41   Hun  (N,   Y.)  254;  to  parties,  counsel,  and  witnesses,  that 

Aylesworth  z'.  St.  John,  25  Hun  (N.  Y.)  in  order  to  be  privileged  their  siate- 

156;  Perzel  v,  Tousey,  52  N.  Y.  Super,  ments  made  in  the  course  of  an  action 

Ct.  79.  must  be  pertinent  and  material  to  the 

Tennessee.  —  Lea  v.  White,  4  Sneed  case  "     Rice  v.  Coolidge,  121  Mass.  393. 

(Tenn.)iii.    See  also  Ruohs  tr.  Backer,  2.  Lawson    v.    Hicks,   38  Ala.   279; 

6  Heisk.  (Tcnn.)  395.  Wilson  v,  Sullivan,  81  Ga.  238;  Stew- 
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IV.  Costs —  1.  To  Successful  Applicant.  —  Upon  the'  determina- 
tion of  a  proceeding  to  expunge  scandal  or  impertinence,  the 

applicant,  if  successful,  will  be  allowed  to  take  the  costs  of  the 
proceeding  and  other  costs  occasioned  by  the  objectionable  mat- 
ter, to  be  paid  by  the  adverse  party.* 

art  v»  Hall,  83  Ky.  375;  Dada  v.  Piper,  commit  the  delinquent  to  prison;  and 

41  Hun  (N.  Y.)  254;  Perzel  c.  Tousey,  all  the  costs  subsequent  to  the  demand 

52  N.  Y.  Super.  Ct.  79,  citing  Warner  may  then  be  allowed  and  may  be  in- 

V.    Paine,   2  Sandf.   (N.    Y.)  201,  and  serted  in  the  mittimus.     Chapman   v, 

Hastings  v.    Lusk,   22  Wend.  (N.  Y.)  Munson,  3  Paige  (N.  Y.)347.     See  also 

410;  Lea  V.  White.  4Sneed(Tenn.)  ziz.  Bishop  v.  Willis,  5  Beav.  83,  note  e. 

Looisiaiia  Doctrine.  — "  If  they  are  An  order  for  the  payment  of  such 
such  as  are  necessary  to  allege  in  the  costs  is  a  debt  within  the  Debtors  Act, 
preparation  of  his  suit,  and  are  de-  1869,  32  and  33  Vict.,  c.  62,  and  in  de- 
famatory, no  action  will  lie  for  their  fault  of  payment  may  be  enforced  by 
utterance;  but  if  not  necessary,  and  committal  to  prison  for  a  term  not  ex- 
are  gratuitous  defamation  of  character,  ceedingsix  weeks.  Hewitson  i/.  Sher- 
responsibility  ensues.  Although  the  win.  L.  R.  10  Eq.  53. 
libel  complained  of  does  not  seem  to  Amount  Actually  Expended.  —  It  has 
have  been  committed  with  express  mo-  been  said  that  the  amount  to  be  paid 
tive,  yet  the  motive  may  be  inferred  in  such  cases  is  that  which  the 
from  the  nature  of  the  charge  made."  aggrieved  party  is  actually  out  of 
Wimbish  &.  Hamilton,  47  La.  Ann.  254.  pocket.     Ex  p.  Simpson,   15  Ves.  Jr. 

1.  Burrv.  Burton,  18  Ark.  214;  Price  476. 

V,  Tyson,  3  Bland  (Md.)  392;  Camden,  Ho  Notice  Bequired.  —  After  the   re- 

etc.,  R.  Co.  V.  Stewart,  19  N.  J.  Cq.  343,  port  of  the  master  or  the  decision  of 

affirming  21  N.  J.  Eq.  484;  Whitmarsh  the  court  has  become  absolute  the  tax- 

V,    Campbell,    i    Paige    (N.  Y.)   645;  aiion  of  costs  may  be  made  immedi- 

Powell  V,  Kane,  5  Paige  (N.  Y.)  265;  ately  and  withoui  notice.     M uscott  z'. 

Powell  V.  Cobb,  3  Jones  Eq.  (N.  Car.)  i;  Halhed,  4  Bro.  C.  C.  222. 

^jr^.  Simpson.  15  Ves.  Jr.  476;  Alsager  It  was  a  matter  of  course,  under  a 

v.  Johnson,  4  Ves.  Jr.  217;  Anonymous,  rule  of  the  early  AVw   York  Chancery 

3  Ves.  &  B.  94;  Everett  v.  Prythergch,  Court,  to  have  an  order  to  expunge  im- 

12  Sim.   464;   Ex  p.   Palmer,  4  Russ.  pertinent  matter  and  to  tax  the  costs 

188;  Matter  of  Burton,    i  Russ.    380;  against  the  adverse  party.     Chapman 

Anonymous,  2  Wils.  C.  PI.  20,  i  Chit,  v,  Munson,  3  Paige  (N.  Y.)  347. 

676,  note  a,  18  E.  C.   L.  201,  note  a\  Under  the   later  English  orders  in 

Edmunds  v.  Brougham,  12  Jur.  N.  S.  chancery,  where  the  direction  to  tax 

156,  13  L.  T.  N.  S.  790.   See  also  Chesel-  was  nol  given  in  the  order  to  expunge 

dine  v,  Gordon,  2  Bland  (Md.)  78.  note,  an  application  on  notice  was  required. 

If  the  Plaintiff  Sues  as  a  Panpor,  that  Joddrell  v,  Joddrell,  12  Beav.  216. 

fact  does  not  prevent  the  court  from  Several  Exceptions  Taken    Instead    of 

taxing  against  the  defendant,  for  scan-  One.  — Where  matter  which  should  have 

dal  and  impertinence,  divers  costs  to  been   embraced   in   one    exception    is 

be   paid  into  court  to  await  the  event  made  the   foundation   of    several,    di- 

of   the   cause.     Rattray   v,  George,  16  rected  at  detached  parts  thereof,  the 

Ves.  Jr.  232.  court  will  allow  costs  only  as  for  one 

Costs  where  Court  Acts  on  Its  Own  Xo-  exception.     Franklin  v.  Keeler,  4  Paige 

tion. —  Where  no  application  has  been  (N.  Y.)  382;  Ren  wick  v.  Mack,  4  Edw. 

made  for  the  striking  out  of  scandalous  (N.  Y.)  380. 

matter,  and  the  court  acts  on  its  own  When  Applicant  in  Contempt  of  Court, 
motion,  no  costs  will  be  allowed  to  the  —  Where  the  applicant  was  in  con- 
party  aggrieved.  People  v.  Murray,  tempt  of  court,  it  was  held  that  he 
(N.  Y.  Super.  Ct.  Spec.  T.)  23  Civ.  Pro.  might  file  exceptions  for  scandal,  but 
(N.  Y.)  53.  no  costs  of  the  application  were  allowed 

Commitment  to  Priion  for  Nonpayment,  to  him.     Everett    c.    Prythergch,    12 

—  If  the  costs  are  not  paid  within  the  Sim.  363. 

time  fixed  by  the  order,  the  party  en-  Prolix  Exoeptions.  —  If  exceptions  for 

titled  thereto  may  immediately  make  impertinence  are  unnecessarily  prolix, 

an  ex  parte  application  to  the  court  to  the  costs  of  the  proceeding  will  not  be 
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LUliility  of  Attorney  for  Cotti.  —  The  court  may,  however,  instead 
of  ordering  such  costs  to  be  paid  by  the  party,  fasten  liability 
therefor  upon  the  attorney  who  is  the  author  of  the  scandalous 
or  impertinent  matter.* 

allowed  to  the  applicant,  although  he  in   which  case  it  would  not  be  right 

is   successful.     German   v,  Machin,  6  that  the  costs  should  be  left  to  be  dealt 

Paige  (N.  Y.)  288.  with  along  with  the  other  costs.     Sec- 

Itons of  Cocts.  —  For  various  items  of  ondly,  the  court   has  a   duty  to  dis- 

costs  which  are  proper  subjects  of  lax-  charge  towards  the  public  and  the  suit- 

ation,  see  Chapman  v.  Munson,  3  Paige  ors,  in  taking  care  that  its  records  are 

(N.  Y.)  347.  kept  free  from  irrelevant  and  scandal- 

A  ^/»V»/i7r'j/>^  for  obtaining  a  refer-  ous  matter." 

ence  is  not  a  proper  charge,  the  pro-  Where  exceptions  had  been  allowed 

ceeding  being  merely  a  collateral  one  by  the  ma&ter,  but  disallowed  by  the 

growing  out   of  his  general   retainer,  court  in  reviewring  his  findings,  it  was 

Chapman  v,  Munson,  3  Paige  (N.  Y.)  held  on  a  first  appeal  affirming  the  de- 

347.     But  see  Price  v.  Tyson,  3  Bland  cision  of  the  latter,  to  be  reasonable 

(Md.)    392,    where    such    a    fee    was  that  it  should    be  dismissed   without 

allowed  without  question.  cosis.     On  appeal  against  two  succes- 

Cotts  Against  Examiners  and  Witnesses,  sive  judgments,  however,  which  were 

—  Examiners  may  be  made  to  pay  the  upheld,  costs  were  allowed.     Rickards 

costs  occasioned  by  impertinent  inter-  v.  Atiy.-Gen.,  12  CI.  &  F.  30.  affirming 

rogatories  put  by  them  and  the  ansv/ers  i  Phil.  383,  which  affirmed  6  Beav.  444. 

thereto;   and  witnesses  may   be  sim-  Orders  in  Chancery.  —  By  Orders  in 

ilarly  punished  for  unnecessary  scan-  Chancery   1833   and    1845  it   was  left 

dalous  or  impertinent  matter  contained  with  the  master  tc  direct  by  whom  the 

in  their  answers  to  proper  interroga-  costs  of  and  consequent  upon  the  refer- 

tories.     Story's  Eq.  PI.,  §§  48,  note  2,  ence   were   to   be   paid.     Order  22,    i 

88ia;  Camden,  etc.,  R.  Co.  v.  Stewart,  Myl.  &  K.,  appendix,  ix;  order  42,  7 

19  N.  J.  Eq.  343,  affirmed  21  N.  J.  Eg.  Beav.  xli.     And  under  these  orders,  if 

484;    Gude  V.   Mumford,   2   Y.   &  C.  the  report  had  been  excepted  to,  the 

Exch.  445.  costs  of   the   reference  could   not  be 

Costs  Against  Next  Friend.  —  Costs  for  taxed   by   the   master  until  a  further 

scandal  and  impertinence  caused  by  a  order  for  that  purpose  had  been  ob- 

party  to  an  action  who  appears  by  his  tained.     Desanges  v.  Gregory,  6  Sim. 

next  friend  may  be  taxed  against  the  473. 

latter.     Coyle  v,  Cumming,  40  L.  T.  1.  3  Black.  Com.  443;  Burr  v.  Bur- 

N.  S.  455,  27  W.  R.  529;  In  re  Wills,  9  ton,  18  Ark.  214;  Camden,  etc.,  R.  Co. 

Jur.  N.  S.  1225.  V.  Stewart,  19  N.  J.  Eq.  343,  affirmed  ^i 

Costs  Between  Attorney  and  Client. —  N.  J.  Eq.  484;  Sommers  v.  Torrey,  5 

Under  the  English  practice,  the  costs  Paige  (N.   Y.)  54,  28  Am.  Dec.  411; 

usually  taxed  on  a  successful  applica-  Powell  v.  Kane,  5   Paige  (N.   Y.)  265, 

lion  are  those  known  as  costs  between  a  firming  2  Edw.  (N.  Y.)450;  Hood  v, 

attorney  and  client.     Forester  v.  Read,  Inman,    4    Johns.    Ch.    (N.    Y.)  437; 

L.  R.  6  Ch.  40;  Christie  v.  Christie,  L.  People  v.  Murray,  (N.  Y.  Super.  Ct. 

R.  8  Ch.  499;  Cracknall  v.  Janson,  ii  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  53;  Mc- 

Ch.  D.  x;  Exp,  Simpson.  15  Ves.  Jr.  Vey  v.  Cantrell,  8  Hun  (N.    Y.)  522: 

476;    Ex  p.  Wake,  3  Deac.  &  C.   246  Cushman  v.   Brown,  6  Paige  (N.  Y.) 

Mont.  &  B.  259;  Ex  p.  Porter,  2  Mont.  539;     Rattray  v.  George,   16  Ves.  Jr. 

&  A.  220.  232;    Ex  p.  Wake.  3  Deac.  &  C.  246, 

The  Costs  of  an  Appeal  from  the  order  Mont.  &  B.  259;  Emerson  v.  Dallison, 

are  costs  that  may  be  taxed  on  these  i  Ch.  Cas.  194. 

proceedings.       McVey  v,  Cantrell,  8  "The  Besponsibility  of   Its    Insertion 

Hun  (N.  Y.)  522;  Christie  v.  Christie,  rests    upon   the  appellant's  attorney, 

L.   R.  8  Ch.  499.  wherein  it  was  said:  and  not  upon  the  client.     It  is  the  duty 

••  I  think  the  reason  is  this:     First  of  of  the  former  to  observe  strictly  the 

all,  that  the  plaintiff  is  responsible  for  rules,    which    are    well    defined    and 

the  introduction  of  matter  foreign  to  which  he  must  be  supposed  to  under- 

the  suit,  and  which  is  of  such  a  nature  stand,    in    regard     to     such     matter. 

that  it  ought  to  be  expunged  at  once,  ♦    *    ♦    The  rule  is  settled  by  a  series 
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2.  Against  TTiisnocesBfal  Applicant.  —  On  the  other  hand,  if  the 
application  is  disallowed  as  a  whole  the  costs  must  be  paid  by 
the  applicant.* 

If  the  Applioation  Is  Allowed  in  Part  and  in  Part  Diiallowed,  the  applicant 
is  entitled  to  the  actual  costs  occasioned  to  him  by  the  matter 
found  to  be  scandalous  or  impertinent ;  *  but  other  costs  of  the 

of  decisions;   but  if  it  were  not.  its  Discretion  of  Court.  —  The  taxation  of 

propriety  springs  so  naturally  from  the  costs  against  counsel  is  a  power  within 

relations  of  attorneys  and  counselors  the  sound  discretion  of  the  judge,  and 

to  the  courts  and  to  suitors  and  to  each  will  not  be  interfered  with  on  appeal 

other  that  it  requires   nothing    more  except  where  it  is  shown  that  such  dis- 

than  a  statement  of  it  to  make  it  ap-  cretion  has   been   abused.     Brown   v, 

parent  and  just  and  indispensable  to  Brown,  4  Ind.  627,  58  Am.  Dec.  641. 

the  preservation  of  the  dignity  of  the  Bight  of  Appeal.  —  Where  the  costs 

courts.     The   responsibility  devolving  have  been  charged  against  the  solicitor 

upon  the  attorney,  it  was  proper  that  personally,  he  has  no  legal  or  equitable 

the    payment    of    the  costs    awarded  claim    upon   his  client  to   refund  the 

should  be  made  by  him."     McVey  v,  costs   thus  paid,  and  is  therefore  the 

Cantrell,  8  Hun  (N.  Y.)  522.  only  party  aggrieved  by  the  order,  for 

Where  Attorney  Serves  Volnntarily.  —  the  purpose  of  taking  an  appeal  there- 
The  fact  that  counsel  signed  a  pleading  from.  Powell  v.  Kane,  5  Paige  (N.  Y.) 
without  fee  or  reward,  merely  as  a  265,  <?^rwi«^  2  Ed w.  (N.  Y.)  450. 
friend,  at  the  request  of  the  party  and  Signature  of  BiU.  —  The  rule  requiring 
without  reading  the  pleading,  furnishes  bills  and  answers  in  chancery  to  be 
no  answer  whatever  against  taxing  signed  by  a  solicitor  of  the  court  was 
the  costs  against  him.  Cushman  v,  adopted  in  part  for  the  purpose  of  ex- 
Brown,  6  Paige  (N.  Y.)  539.  eluding  scandal  and  impertinence  and 

That  the  Party  Drew  Up  the  Writing  placing  the  responsibility  for  any  such 

Himself  and  put  it  into  the  case  without  matter    contained   therein   upon    that 

the  knowledge  of  his  counsel,  is  suffi-  officer  of  the  court,  on  the  penalty  of 

cient  to  prevent  the  costs  from  being  being  taxed  with  the  unnecessary  costs 

taxed   against  the    latter.     Mason    v.  occasioned  thereby,     i  Spence's  Equi- 

Mason,  4  Hen.  &  M.  (Va.)  414.     See  table  Jurisdiction  369:  Story's  Eq.  Pi., 

also  Bishop  v.  Willis,  5  Beav.  83,  note^.  §§  47,  876;  Powell  v,  Cobb,  3  Jones  Eq. 

In  New  Tork|  by  Statute,  it  is  provided  (N.  Car.)  i;  Cushman  v.  Brown,  6 
that  where  scandalous  matter  is  strick-  Paige  (N.  Y.)  539. 
en  out  "  the  attorney  whose  name  is  8»ndal  and  Impertinenoe  in  BiUi. — 
subscribed  to  the  pleading  may  be  di-  Under  rules  of  court  which  obtain  in 
rected  to  pay  the  costs  of  the  motion,  several  jurisdictions,  if  matter  in  a 
and  his  failure  to  pay  them  may  be  bill  is  found  impertinent  or  scandalous, 
punished  as  a  contempt  of  the  court."  the  matter  will  be  expunged  at  the  ex- 
Code  Civ.  Pro.,  §  545:  People  v.  Mur-  pense  of  the  plaintiff,  and  he  must  pay 
ray,  (N.  Y.  Super.  Ct.  Spec.  T.)  23  Civ.  to  the  defendant  all  his  costs  in  the 
Pro.  (N.  Y.)  53.  suit  up  to  that  time,  unless  the  court 

Charged  Agidnst  Attorneys  in  First  In-  or  a  judge  shall  order  otherwise.  If 
stance.  —  **  It  is  the  settled  law  of  the  the  master  reports  that  the  bill  is  not 
court  that  the  solicitor  who  draws  a  scandalous  or  impertinent,  the  plain- 
scandalous  or  impertinent  pleading  or  tiff  is  entitled  to  all  costs  occasioned  by 
proceeding  and  the  counsel  who  sane-  the  reference.  See,  for  examples,  the 
tions  It  with  his  name  are  both  person-  equity  rules  in  the  District  of  Colum- 
ally  liable  to  the  adverse  party  for  the  bia,  Maine,  Rhode  Island,  and  the 
costs  of  expunging  the  scandalous  or  federal  courts. 

impertinent  matter.     And  as  a  general  1.  Tyrrel  v.  Redifer,  i  Meriv.  132. 

rule,  also,  such  costs  should  be  charged  2.  Camden,  etc.,  R.  Co.  v,  Stewart, 

upon  them  instead  of  their  client  in  the  19  N.  J.  Eq.  343,  affirmed  21  N.  J.  Eq. 

first  instance,  although   the   client  is  484.     See  also  Christie  v,  Christie,  L. 

also  liable  therefor."     Powell  z^.  Kane,  R.    8   Ch.   499,   wherein   it  was  said: 

5  Paige  (N.   Y.)  265,  affirming  2  Edw.  '*  The  principle  appears  to  be  that  the 

(N.  Y.)  450.  offending  party  must  pay  to  the  other 
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proceeding  are  charged  against  the  parties  in  the  proportion  in 
which  they  have  succeeded,  generally  by  virtue  of  a  rule  of  court.* 
V.  APFSAL8  —  1.  In  OeneraL  —  The  appealability  of  orders 
such  as  those  here  treated,  the  time  when,  and  the  manner  in 
which  a  review  may  be  had  depend  largely  upon  the  construction 
of  local  statutes  regulating  appeals.* 

piarties  the   whole   expense  to  which  to  avoid  expense  and  delay/'  no  ap- 

tbey  have  been  put  by  his  introduction  peal  lies  from  a  decree  made  on  excep- 

of  libelous  matter.*'  tions  for  impertinence.     Clay  County 

1.  Goodrich  cr.  Parker,  i  Minn.  196;  v,  Chickasaw  County,  63  Miss.  289. 
Waring  V,  Suydam,  4  £dw.  (N.  Y.)  426;  In  T«iuienae  an  appeal  from  the  final 
Lawrence  v.  Lawrence,  4  Ed w.  (N.  \.)  decree  in  chancery  carries  up  the 
357;  Scudder  v.  Bogert,  i  Edw.  (N.  Y.)  record  for  revision  as  to  both  the  law 
372;  Desplaces  v.  Goris,  i  Edw.  (N.  and  the  facts,  and  no  intermediate  ap- 
Y.)  350;  Balcom  v.  New  York  L.  Ins.,  peal  lies  from  an  interlocutory  order. 
etc.,  Co.,  II  Paige  (N.  Y.)454;  Curtis  Johnson  v.  Tucker,  2  Tenn.  Ch.  244. 
V,  Masten,  11  Paige  (N.  Y.)  15:  Mcln-  Bill  of  Bzoeptions  —  Xandaoms.  — 
tyre  v.  Union  College,  6  Paige  ((N.  Y.)  Where  an  affidavit  is  stricken  from  the 
239;  Norton  v.  Woods,  5  Paige  (N.  Y.)  files  because  it  is  scandalous  and  dis- 
260;  Hawley  v,  Wolverton,  5  Paige  respectful,  the  trial  judge  may  for  the 
(N.  Y.)  522;  Chapman  v.  School  Dist.  same  reason- refuse  to  allow  it  to  be  in- 
No.  I,  Deady  (U.  S.)  108,  5  Fed.  Cas.  corporated  in  the  bill  of  exceptions. 
No.  2,607;  Woods  V.  Woonds,  10  Sim.  In  the  event  of  such  refusal,  if  the 
197.  party  aggrieved   wishes    to   have   the 

In    Hew    Jersey,    where    exceptions  order  reviewed  he  has  a  remedy  by 

have  been  sustained  in  part  and  over-  mandamus  to  compel  the  inclusion  of 

ruled  in  part,  neither  party  can  have  the  affidavit  in  the  bill.     Van  Etten  v. 

costs  from  the  other  upon  them.    Cam-  Butt,  32  Neb.  285.     And  see  generally 

den,  etc.,  R.  Co.  v.  Stewart,  19  N.  J.  article  Bills  of  Exceptions,  vol.  3,  p. 

Eq.    343,   affirmed  21    N.   J.    Eq.   484;  374. 

Leslie  v,  Leslie,  50  N.  J.  Eq.  155.  Becord    on    Appeal.  —  Where   matter 

Haryland.  —  In    Price    v,    Tyson,    3  has  been  excepted   to    by  specifying 

Bland  (Md.)  392,  although  ihe  appli-  the  pages  and  lines  thereof,  the  order 

cant  succeeded  on  only  a  very  few  of  made  on  the  exceptions  will  not  be  re- 

the  exceptions  taken  by  him,  the  direc-  viewed  if  such  paging  has  not  been 

tion  was  that  all  the  costs  of  the  ex-  preserved  in  the  record  so  that  the  ob- 

ceptions,  including  a  solicitor's  fee,  be  jectionable  matter  can  be  ascertained 

paid  by  the  adverse  party.  by  the  appellate  court.     Mix  v.  People, 

2.  See  generally  article  Appeals,  vol.  116  111.  265. 

2,  p.  I.  For  Appeals  from  Similar  Orden,  such 

■aine.  —  In  Spaulding  v,  Farwell,  62  as    those    striking    out    pleadings    or 

Me.  319,  it  was  held  that  under  the  irrelevant,   immaterial,   or  redundant 

statute  and  the  rules  of  practice  a  party  matter  contained  therein,  see  articles 

aggrieved  might  present  written  ex-  Sham  and  Frivolous  Pleadings, /^j/y 

ceptionstoan  order  of  the  trial  court.  Striking  Out;  Surplusage. 

entered  upon  an  application  to  remedy  Statutory  Interrogatories.  —  Upon  the 

scandal  and   impertinence,   and   have  settlement  of  interrogatories  an  order 

the  order  reviewed,  only  where   that  disallowingany  of  them  as  impertinent 

court  should  see  fit  to  make  its  order  is  appealable  as  affecting  a  substantial 

in  open  court  and   upon   the  records  right;  otherwise  of  an  order  allowing 

thereof.  an    impertinent    interrogatory,    since 

Minlirippi.  —  Under    the    code    pro-  the  party  objecting  to  the  question  is 

▼ision  (Annot.  Code   1892,  §  34).  that  able  to  protect  himself  at  the  trial  by 

"  an   appeal   may  be  granted   by   the  objections  there  made.     Uline  v.  New 

chancellor  in  term  time  or  in  vacation  York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  175; 

from  any  interlocutory  order  or  decree  Thorp  v.   Riley,   56  N.  Y.  Super.  Ct. 

whereby  money  is  required  to  be  paid,  254. 

or  the  possession  of  property  changed,  Quare  whether  mandamus   will  lie 

or  when  he  may  think  proper  in  order  to  to  compel  the  allowance  of  interroga^ 

settle    the  principles  of  the  cause  or  tories.    Ex  p,  Grantland,  29  Ala.  69; 
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2.  TTnder  Chancery  Practice.  —  Under  the  practice  in  chancery, 
in  the  absence  of  statutory  provisions  to  the  contrary,  it  seems 
that  an  appeal  will  lie  from  an  interlocutory  order  expunging  or 
refusing  to  expunge  scandalous  or  impertinent  matter.* 

3.  TTiider  Code  Practice.  —  Under  provisions  that  appeals  may 
be  taken  from  orders  affecting  substantial  rights,  or  affecting  the 
merits,  appeals  from  interlocutory  orders  have  sometimes  been 
dismissed  as  wholly  within  the  discretion  of  the  trial  court;  *  but 
what  is  generally  stated  as  the  true  rule  is  that  while  under  such 
provisions  an  appeal  may  be  taken  from  the  interlocutory  order, 
it  will  not  be  reversed  unless  the  discretion  has  been  manifestly 
abused.' 

Uline  V,  New  York  Cent.,  etc.,  R.  Co.,  Exoeption.  —  In  Best  v.  Clyde,  86  N. 

79  N.  Y.  175.  Car.  4,  it  was  held  that  where  the  re- 

1.  Rickards  v.  Atty.-Gen.,  12  CI.  &  fusal  of  the  court  to  allow  the  applica- 

F.   30»  affirming    1    rhil.    383,    which  tion  arises  from  a  supposed  defect  of 

affirmed t  Beav.  444,  an  appeal  from  an  power  that  is  plainly  apparent  in  the 

order  refusing  to  expunge  matter  as  record,  the  error  will  be  corrected  on 

Impertinent  taken  from  the  Master  of  appeal,  to  the  end  that  the  discretion 

the  Rolls  to  the  High  Court  of  Chan-  of  the  trial  court  may -be  exercised, 

eery  and  thence  to  the  House  of  Lords.  3.  Wehle  v,  Loewy,  (C.  PI.  Gen.  T.) 

This  case  was  cited  as  a  precedent  for  2  Misc.  (N.  Y.)  345;  Burnham  v.  Mil- 

the   appealability  of    such    orders    in  waukee,  69  Wis.  379,  citing  Brachman 

Camden,  etc.,  R.,  etc.,  Co.  v.  Stewart,  v.  Kuehnmuench,  64  Wis.  249;  Fisher 

21  N.  J.  Eq.  484,  affirming  19  N.  J.  Eq.  v,  Owen,  8  Ch.  D.  645;  Watson  v.  Rod- 

343.     In  this  latter  case  the  order  of  well,  3  Ch.  D.  380;  Cashin  v.  Cradock, 

the   trial   court   was  one  striking  out  3Ch.  D.  376;  Christie  t^.  Christie,  L.  R. 

matter  as  impertinent.    The  order  was  8  Ch.  499;  Millington  v.  Loring,  6  Q.  B. 

held  appealable  as  well  under  general  D  190.  See  also  Turner  z/.  New  Farmers' 

principles  applicable  in  equity  as  un-  Bank,   (Ky.   1897)  43  S.  W.  Rep.  721. 

der   a  state    statute    providing    that  In  Few  York  discretionary  orders  of 

**  all  persons  aggrieved  by  any  order  this  character  are   appealable.     Peart 

or  decree  of  the  Court  of  Chancery  may  v.    Peart,    48    Hun  (N.  Y.)  79,  citing 

appeal   from   the  same,   or  any    part  Sprague   v,    Dunion,    14   Hun  (N.  Y.) 

thereof,   to  the  Court  of  Errors  and  490.    See  also  Wehle  v.  Loewy.  (C.  PL 

Appeals."  Gen.  T.)  2  Misc.  (N.Y.)  346.     And  see 

Clear  Cmo  Xiut  Be  Shown.  —  To  sus-  article  Appeals,  vol.  2,  p.  112. 

tain  the  appeal  it  must  clearly  appear  Early  cases  held  that  an  order  refus- 

that  substantial   rights   of  the    party  ing  to  strike  out  scandalous  and  im- 

complaining  are  lost  by  the  action  of  pertinent   matter    is    in    no    case   the 

the  court.     Camden,  etc.,  R.,  etc.,  Co.  subject  of  appeal,  while  an  order  strik- 

V.  Stewart,  21  N.  J.  Eq.  484,  affirming  ing  out  may  be.     Whitney  v.  Waler- 

19  N.  J-  Eq.  343.  man,  (Supm.  Ct.  Gen.  T.)  4  How.  Pr. 

8.  Orders  Befaiing  to  Expunge.  —  Such  (N.Y.)  314.  See  also  article  Surplusage. 

decisions  have  generally  been  reached  Where  the   remedy  applied  by   the 

on  appeals  from  orders  refusing  to  ex-  court  to  get    rid    of    the    scandalous 

punge,   the  ground   taken  being  that  matter  is  one  beyond  its  jurisdiction  to 

other  remedies    exist  to   prevent    the  use   for  that    purpose,   as   where   the 

unnecessary  matter  prejudicing  a  fair  whole  pleading  is  stricken  out  instead 

trial  of  the  cause  (see  supra^  III.  i.  b.  of  merely  expunging   the  scandalous 

(3)  Effect  of  Waiver),   and   hence   the  portions,    its   action   is  appealable   to 

decision  of  the  lower  court  is  purely  the  Court  of    Appeals.      Hagerty    v. 

discretionary.     Best  v,   Clyde,   86  N.  Andrews,  94  N.  Y.  195. 

Car.  4;  Whitney  v.  Waterman,  (Supm.  Waiver  of  Appeal.  —  Peart  v.   Peart, 

Ct.  Gen.   T).  4  How.   Pr.  (N.  Y.)  314:  48  Hun  (N.  Y.)  79,  was  an  appeal  from 

Dewald  v,  Dewald,  89  Wis.  353,  citing  an  order  overruling  a  motion  to  make 

Kewaunee  County  v.  Decker,  28  Wis.  a  complaint  more  definite  and  specific, 

669.    See  also  article  Surplusage.  and    such    appeals    and    those    from 
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4.  From  Final  Decree.  —  No  doubt  the  decision  upon  the  inter- 
locutory application  may  also  be  reviewed  on  appeal  from  the 
final  judgment  or  decree  where  the  record  has  been  properly  per- 
fected for  that  purpose.  ^ 

orders  made  on  applications  to  expunge  sary  to  affirm    an  erroneous  decision 

scandalous  matter  are  placed  on   the  because  a  part  of  the  defendant's  case 

same  footing.     The  court  held  that  by  was  not  in  the  record. 

answering  in   the  cause   the  right  to  In  Lloyd  v.   Preston,   146  U.  S.  630, 

appeal  was  not  waived,  that  act  being  affirming   36  Fed.   Rep.    54,    an   order 

but  a  regular  step  in  the  course  of  pro-  striking  out  allegations  was  reviewed 

cedure,  and  the  order  appealed  from  by  the  United  States  Supreme  Court  on 

not   granting    to   the  defendants  any  appeal  from  the  final  decree. 

favor  in  which  they  might  be  said  to  Appeal  from  Part  of  Final  Decree.  — 

have  acquiesced  or  from   which   they  Where  an  appeal  has  been  taken  from 

detived  any  benefit.  a  portion  of  a  final  judgment  or  decree. 

Appeals  Hot  Favored.  —  Such  appeals,  the  whole  decree  is  open  for  review, 

especially  those  from  an  order  refusing  and  a  refusal  of  the  court  below  to  ex- 

to    strike    out    or    expunge,    are    not  punge  scandal  at  the  final  hearing,  to 

favored  by  the  courts  unless  substan-  which  a  motion  for  such  relief  was  put 

tial  rights  have  been  affected  or  the  over,  will  be  reviewed.     Middlemas  v. 

matter  is  scandalous.      Brachman  v.  Wilson,  L.  R.  10  Ch.  230. 

Kuehnmuench,  64  Wis.  249.  Order  Befasing  to  Expunge.  —  In  Davis 

Sapersedeaa.  —  Where  an  appeal  lies  v.   Louisville,   etc.,    R.   Co.,   108  Ala. 

from  the  order  to  expunge  scandal  or  660,  it  was  held  that  an  order  refusing 

impertinence  no  further  steps  seem  to  to   expunge    scandal  or  impertinence 

be   taken    thereunder    until    the   final  could  not  be  reviewed  on  appeal  from 

decision.     In /^/<i^tf/n<7  it  is  provided  by  a   final   judgment,    the   court  saying: 

chancery  rule  37,  Civ.  Code  Ala.  1209,  "  These  motions  are  addressed  to  the 

that  on  an  appeal  to  the  chancellor  all  discretion  of  the  trial  court;  and  when 

proceedings  to  expunge  shall   be  sus>  causes  for  their  allowance  exist,   the 

pended  until  the  decision  of  the  chan-  refusal    of    the  court    to  allow    them 

cellor.  is   not   revisable   here.     As    the  party 

Where  the  review  can  be  had  only  pleading  can  take  nothing  on  the  trial, 

on  appeal  from  the  final   decree,   the  by  reason  of  the  improper  matter,  no 

practice  is  said  to  be  to  consider  the  legal  injury  can  result  to  the  adverse 

order  as  executed,  or  at  most  to  draw  party  from  the  refusal  to  strike  it  out." 

lines    around    or  otherwise   designate  See  supra^  V.  3.    Under  Code  Practice. 

the  objectionable   matter,    without  in  Error  in  Striking  Out  Cured.  —  Where 

fact  striking  it  out.      A    party   may,  the  trial  court  erioneously  struck  out 

however,  be  equally  protected  by  a  bill  allegations,    but  at    the   trial    treated 

of  exceptions,  and  in  the  case  of  clear  those  allegations  as  still  before  it,  and 

scandal  the  court  may  direct  the  actual  the  parties  introduced  evidence  as  if 

expunging,  leaving  him  to  that  remedy,  they  were  still  in  the  pleading,  it  was 

Johnson  v.  Tucker,   2  Tenn.  Ch.  244.  held  that  no  error  had  been  committed 

See  also  Van  Etten  v.  Butt.  32  Neb.  285.  calling  for  a  reversal.     Lloyd  v.  Pres- 

1.  See  article  Appeals,  vol.  2,  p.  go,  ton,    146   U.  S.   630,  affirming  36  Fed. 

and  also  the  following  cases,  in  which  Rep.    54.     To   the   same   effect*   as  to 

such    interlocutoty    orders     were    re-  error  in   striking  out  interrogatories, 

viewed  on  appeal  from  final  judgment:  see  Du  Clos  v.  Batchellor,  17  Wash.  589. 

Lloyd  V.  Preston.  146  U.  S.  630,  affirm-  Failure  to  Pass  on  Application.  —  Ex- 

in<:   36   Fed.    Rep.   54;    Middlemas  v,  ceptions  to  the  answer  should  be  set 

Wilson,  L.  R.  10  Ch.  230.  down  for  argument  and  passed  upon 

United  States. —  In  U.  S.  v.  McLaugh-  by  the  court  prior  to  the  final  hearing. 

11  n,   24  Fed.  Rep.  823,  it  was  held  by  But  if  this  is  not  done,  or  if  they  are 

the  trial  court  that  unless  matter  ex-  overlooked  entirely,  there  is  no  error 
cepted  to  as  impertinent  was  clearly  so    for   which    the  judgment   will   be   re- 

\t    would   not   be  expunged,    since    if  versed,  if  it  appears  that  the  exceptions 

stricken  out  the  Supreme  Court  would  ought  not  to  have  been  allowed  in  any 

have    no  basis  upon  which  finally  to  event.     Richardson  v.  Dunehoo,  16  W. 

determine  the  question  and  to  render  a  Va.  685;  Cumberland  First  Nat.  Bank 

proper  decree,  and  it  might  be  neces-  v.  Parsons,  42  W.  Va.  137. 
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2.  Suits  to  Restrain  Diversion  of  Funds ^  238. 

m.  BOVBS  AHD  OTHSB  EvIDSVCES  07  IVDEBTSDnB8%  238. 

1.  Actions  on  Bonds ^  238. 

2.  Actions  on  Orders^  238. 

3.  Actions  on  Promissory  Notes ^  239. 

IV.  School  Lakds,  239. 

1.  Suits  to  Determine  Title^  239. 

tf.  Parties^  239. 

b.  Pleadings^  240. 

c.  Costs y  241. 

<^-   7^^S^^^y  241. 

2.  Actions  to  Recover  Purchase  Money ^  241. 

3.  -5/7/  to  Avoid  Payment  of  Note  Given  for  School  Lands  ^  242. 

4.  Actions  for  Injuries  to  School  Lands ^  242. 

y.  School  BviLBnras  avb  Supplies,  242. 

1 .  Actions  on  Contracts  for  Buildings  and  Supplies^  242. 

a.  Parties y  242. 

b,  P leadings y  243. 

r.   Province  of  Court  and  Jury^  244. 

2.  Suits  Concerning  Location  of  School  Buildings^  244. 

3.  Injuries  to  School  Buildings  and  Improper  Use  Thereof  245^ 

TI  School  Tsachsbs,  245. 

I.  Actions  by  Tecuhers^  245. 
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a.  In  Geruraly  245. 

b.  Parties^  246. 

c.  P leadings y  247. 

d.  Province  of  Court  and  Jury^  249. 
2.  Actions  Against  Teachers^  249. 

yn.  Actions  by  Pupils  fob  Exclusiok  ob  Expitlsiov  fbox 
School,  249. 

Tin.  CoxPLAnrT  fob  DisTUBBure  School  While  ur  Sebsiok,  250. 

CROSS-REFERENCES. 

As  to  Condemnation  of  Land  for  School  Sites^  see  article  EMINENT 
DOMAIN,  vol.  7,  p.  460. 
School  Taxes,  see  article  TAXA  TION. 
And  see  generally  articles  CERTIORARI,  vol.  4,  p.  i;  INJUNC- 
TIONS,  vol.  10,  p.  869;  MANDAMUS,  vol.  13,  p.  479. 

I.  School  Distbicts  and  Officebs  —  1.  Actions  By  and  Against 
Districts  —  a.  In  General.  —  Where  one  school  district  has  in 
its  possession  money  properly  belonging  to  another  district 
which  it  wrongfully  refuses  to  return,  the  remedy  of  the  latter 
district  is  by  an  action  for  money  had  and  received,*  and  a  divi- 
sion of  the  assets  and  liabilities  of  an  original  district  between 
new  districts  formed  therefrom  may  be  enforced  by  a  suit  in 
equity,*  but  money  which  has  been  paid  to  a  school  officer,  and 
to  which  the  district  as  such  has  no  legal  title,  cannot  be  recov' 
ered  by  the  latter  in  an  action  of  assumpsit.* 

b.  Parties.  —  In  some  of  the  states  the  control  of  all  suits  by 
or  against  school  districts  is  confided  to  some  particular  officer,* 

1.  School  Trustees  v.  School  Trus-  to  pay  them  to  the  prudential  commit- 
tees, 81  111.  470;  School  Dist.  No.  9  v.  tee.  the  district  acquired  no  title  to  the 
School  Dist.  No.  5,  40  Mich.  551.  money.and  could  not  sue  the  prudential 

2.  Suit  in  Equity  for  Division  of  Assets,  committee  in  assumpsit  for  an  alleged 
—  Where  the  directors  of  the  old  dis-  misuse  thereof. 

trict  have  made  a  division  of  the  assets  4.  In  Michigan  the  Assesflor  Is  Author- 

and  liabilities  upon  the  organization  of  ized  to  prosecute  and  defend  all  suits 

new  districts,  and  have  then  gone  out  by  or  against  the  district,  and  where  he 

of  office,  any  one  of  the  new  districts  is  competent  to  act  no  other  person 

may  maintain  a  suit  in  equity  to  effect  can  interfere  with  the  management  of 

a  proper  division  of  the  assets  and  Ha-  such   suits  unless    authorized   by   the 

biltties  where  it  appears  that  the  divi-  voters  assembled  in  district  meeting, 

sion  made  by  the  former  directors  was  It  follows  that  an  appeal  taken  in  the 

inequitable  and  unjust,  and  where  it  is  name  of  the  district  without   the  au- 

shown  that  the  plaintiff  was  not  negli-  thority  of  the  assessor  is  void,  and  if 

gent  in  failing  to  have  a  proper  division  such   an   appeal   is  dismissed   on  the 

made  by  such  officers  before  their  term  ground  that  the  district   has  not  ap- 

of  office  expired.     Independent  School  pealed,  costs  cannot  be  awarded  against 

Dist.  V.  Independent  School  Dist.,  41  the  district.   School  Dist.  No.  4  &.  Wing, 

Iowa  321.  30  Mich.  351. 

8.  School  Dist.  v.  Esty,  16  N.  H.  146.  In  Kebraska  all  actions  brought  by  a 

In  this  case  it  was  held  that  under  the  school  district  should  be  prosecuted  by 

JVew  Hampshire  statute  requiring  the  the  treasurer  thereof  unless  his  interests 

selectmen  of  a  town  to  assign  to  each  are  adverse  to  those  of  the  district;  in 

district  its  proportion  of  the  taxes  and  the  latter  case  the  action  may  be  prose- 
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and,  as  a  general  rule,  individual  members  of  the  district  have 
no  right  to  appear  and  be  heard  in  defense  of  such  actions/^ 

Bniti  for  Diviiion  of  Asieti  — Defendants.  —  Where  an  original  district 
has  been  divided,  the  new  districts  formed  therefrom  are  the 
proper  defendants  to  a  suit  in  equity  for  a  division  of  the  assets 
and  liabilities,  and  a  suit  for  this  purpose  cannot  be  maintained 
against  the  original  district.* 

Aotion  Against  Soliool  Diitriot  for  Labor  Performed.  —  Where  a  person  is 
employed  by  a  committee  to  labor  for  a  school  district  the  right 
of  action  to  recover  compensation  for  his  services  is  in  him. 
The  committee  is  not  obliged  to  bring  suit  to  collect  the  amount 
due  to  such  person  and  pay  it  to  him.' 

c.  Pleadings.  —  School  districts  sue  and  are  sued  in  their  cor- 
porate names,*  and  it  is  generally  held  that  the  petition  need  not 

cuted  by  a  school  director.  Where  an  4.  In  Indiana,  where  the  corporate 
actioQ  is  prosecuted  by  aay  person  names  of  school  townships  and  civil 
other  than  ihe  treasurer,  the  petition  townships  are  identical,  a  school  town- 
should  state  the  reason  why  the  treas-  ship  cannot  be  sued  in  the  corporate 
urer  does  not  appear.  Bowen  v.  name  of  the  civil  township  merely. 
School  Dist.  No.  3,  10  Neb.  265.  Such  Carmichael  v.  Lawrence,  47  Ind.  554; 
actions,  however,  must  be  brought  in  McLaughlin  v.  Shelby  Tp.,  52  Ind.  114; 
the  name  of  the  district,  and  not  by  the  Jackson  Tp.  v,  Barnes,  55  Ind.  136; 
treasurer  in  his  own  name.  Donnelly  Jarvis  v,  Shelby  Tp.,  62  Ind.  257. 
V.  Duras,  11  Neb.  283.  Description  of  Corporation,  —  In  such 

A  Sohool  District  May  Enter  a  Voluntary  cases  the  complaint  should  show  the 

Ap^aranoe  as  defendant   without  any  character    of    the    corporation,   either 

order  of  the  school  board  made  at   a  by  prefixing  an  adjective  to  the  name, 

formal  meeting  and  entered  of  record;  as,  for  instance,  "  the  school  town  of 

and    where  a   member  of  the   board,    ,"  or  by  averments  descriptive  of 

with  the  consent  of  the  other  members,  the  character  in  which  the  township  is 

enters  an   appearance   in  a   suit,    the  sued.      Noblesville  v.   McFarland,    57A 

board  cannot,  after  verdict,  object  to  Ind.  335. 

the  proceedings  on  the  ground  of  ir-  And    where   the    action  is    brought 

regularity.     Thompson  v.  School  Dist.  against    a    township  in   its  corporate 

No.  4,  71  Mo.  495.  name,  without  anything  in  the  com- 

The  Clerk  and    Director    are    proper  plaint  to  show  that  it  is  against  the 

parties  to  answer  for  a    district,  and  school  township,  it  will  be  held  to  be 

where  an  answer  is  filed  by  the  officers  against  the  civil  township.     Utica  Tp. 

it  must,  though  somewhat  informal,  be  v.  Miller,  62  Ind.  230. 

taken  as  the    answer  of   the   district.  Amendment  of  Petition.  —  In  Agency 

School  Dist.  V,  Carson,  10  Kan.  238.  School  Dist.  v.  Wallace,  75  Mo.  App. 

1.  Lane   v.   Fourth  School  Dist.,  10  317,  a  suit  was  instituted  in  the  name 
Met.  (Mass.)  462.  of  '*  Agency   Village    School    District 

In  Pennsylvania  the  Act  of  March  23,  No.  3,  township  forty-six,  range  thirty- 

1877,  authorized  taxpayers  to  become  four,    Buchanan    County,    Missouri,'* 

parties  to  suits  against  school  districts,  but    at    the    trial    the    plaintiff,    over 

but  this  statute  applied  only  to  suits  the  objection  of  the  defendants,   was 

pending  in  the  Court  of  Common  Pleas  granted  leave  to  amend  this  petition  as 

and   not   to  suits  before   magistrates,  to   its  name  by  changing  it  so  as  to 

and  therefore  an  individual  taxpayer  read  "  School   District  of  the  inhabit- 

has  no  right  to  appeal  from  the  judg-  ants  of  the   village  of   Agency."     On 

nient  of  a  magistrate  against  a  school  appeal  it  was  held  that  the  change  in 

district.       Bowman   v,   Lebanon   City  the  name  of  the  plaintiff  was  proper 

School  Dist.,  2  Pa.  Dist.  321.  and  did  not  amount  to  a  substitution 

2.  District  Tp.  s'.  Independent  Dist.,  of    a    new    plaintiff,    and    that,   even 
63  Iowa  188.  though  the  amendment  were  irregular, 

8.  Junkins  v.  Doughty  Falls  Union     the  defendant  could  not  be  allowed  to 
School  Dist.,  39  Me.  220.  complain   thereof,   since  he  had  pro- 

232  Volume  XIX. 


flohool  DiftViou  and  OAoen.  SCHOOLS,    Action!  By  and  Againit  Dif  triott. 

set  forth  the  manner  in  which  the  district  was  formed.* 

Claim  for  Money  Against  Diatriet.  —  Where  an  action  against  a  dis- 
trict is  based  on  a  claim  for  money  the  complaint  should  aver 
facts  showing  that  the  alleged  indebtedness  is  one  which  the  dis- 
trict might  lawfully  incur,*  and  where  presentation  of  the  claim 
to  the  school  board  is  made  a  condition  precedent  to  the  main- 
tenance of  the  action,  such  presentation  must  also  be  alleged.* 

d.  Province  of  Court  and  Jury  —  QnesUon  of  Law.  —  In  all 

actions  by  and  against  school  districts  and  officers  the  question 
whether  a  certain  rule  of  the  school  authorities  is  reasonable  is  a 
question  of  law  for  the  court.* 

e.  Enforcement  of  Judgment.  —  In  some  jurisdictions  it 
has  been  held  that  judgments  against  school  districts  may  be 
enforced  by  levying  an  execution  on  the  property  of  individual 

ceeded  to  a  trial  on  the  issues  pre-  a  named  sum,  which  the  plaintiff  paid 
seated  by  the  amendment  and  thereby  out  of  his  own  money.  It  was  held 
waived  his  objection  thereto.  that  these  averments  were  not  suffi- 
Hame  Ghangod  While  Action  Is  Fend-  ciently  certain  and  specific,  and  that  ihe 
ing.  —  Where  a  cause  of  action  has  ac-  defendant  was  entitled  on  motion  to 
crued  against  a  school  district  for  have  the  complaiat  made  more  definite 
injuries  caused  by  its  negligence,  but  and  certain  by  a  statement  of  the 
before  the  action  is  instituted  the  cor-  amounts  paid  to  the  different  persons 
porate  name  of  the  district  is  changed  and  the  nature  of  their  claims.  See 
by  the  legislature,  such  action  may  also  article  Definiteness  and  Cer- 
thereafter  be  instituted  against  the  dis-  tainty  in  Pleadings,  vol.  6,  p.  246. 
trict  in  its  new  name,  at  least  in  a  case  8.  Action  by  Janitor  for  Breach  of  Con- 
where  the  complaint  alleges  that  the  tract.  —  In  an  action  against  a  school 
limits  of  the  district  have  not  been  district,  brought  by  a  janitor  for  breach 
changed.  Gould  v,  Sub-Dist.  No.  3,  7  of  contract,  the  claim  on  which  the 
Minn.  203.  action  is  based  must  be  presented  to 

1.  Ft.  Dodge  City  School  Dist.  v.  the  board  of  directors,  and  unless  the 
Wahkansa  Dist.  Tp.,  15  Iowjl  434.  petition    shows    such    presentation    a 

In  Miifonri  school  districts  are  cor-  verdict    should    be    directed    for    the 

porations  created  by  statute,  and  there-  defendant.      Pierson    v.    Independent 

fore  need  not  plead  their  incorporation.  School  Dist.,  106  Iowa  695. 

School  Dist.  No.  4  v.  Holmes,  53  Mo.  Averment  of  Demand  and  Befosal.  —  In 

App.  487.  School  Dist.  No.  49  v.  School  Dist.  No, 

2.  School  Dist.  No.  16  v.  School  Dist.  70,  20  Kan.  76,  which  was  an  action  to 
No.  9,  12  Neb.  241.  recover  a  sum  of  money  ordered  by  the 

Motion  to  Make  More  Definite  and  county  superintendent  of  public  in- 
Certain. —  In  Timmons  v.  Pine  School  struction  to  be  paid  by  one  district  lo 
Tp..  (Ind.  App.  1899)  53  N.  £.  Rep.  242,  another,  a  petition  fully  setting  forth 
which  was  an  action  by  a  school  tras-  the  facts  and  alleging  that  the  said  sum 
tee  against  the  district  to  recover  was  due,  and  that  the  defendant  re- 
mone^  expended  and  laid  out  for  the  fused  to  pay  the  said  amount,  or  any 
use  of  a  school,  the  complaint  alleged  amount,  although  requested  to  do  so 
that  the  plaintiff  was  indebted  to  divers  by  the  treasurer  of  the  plaintiff  district, 
and  sundry  persons  for  work,  labor,  was  held  to  state  a  good  cause  of  action; 
and  material  used  in  and  about  the  and  it  was  also  held  that  the  petition 
erection,  maintenance,  and  repair  of  was  not  defective  in  failing  to  allege 
schoolhouses  and  property,  and  also  that  the  defendant  district  had  notice 
for  appliances,  supplies,  and  necessary  of  the  action  of  the  county  superin- 
things,  for  use  of  the  common  schools  tendent  ordering  it  to  pay  the  amount 
of  the   township,    and   also   for    coal,  of  the  claim. 

for  janitor*s  and  director's  services,  and  4.  Thompson  v.  Beaver,  63  111.  353; 

to  divers  and  sundry  teachers  for  at-  Roberson  v,  Troutt,  17  111.  App.  386; 

tendance   on    township    institutes,   in  Fertich  v.  Michener,  11 1  Ind.  472. 
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members  of  the  district/  while  in  other  states  such  judgments 

are  satisfied  from  funds  in  the  hands  of  the  school  officers,  and 
where  the  moneys  in  hand  are  insufficient  for  this  purpose  a 

mandamus  will  issue  to  compel  the  officers  to  levy  a  tax  for  the 
payment  of  the  judgment.* 

2.  Actions  By  and  Against  Officers  —  a.  In  General.  —  Where 
the  trustees  or  directors  of  a  district  are  organized  as  a  body  cor- 
porate they  may  sue   and   be   sued  as  such,*  and  if  a  suit  is 

1.  McLoud  V.  Selby,  lo  Conn.  390;  members  of  the  board  has  been  duly 
Gaskill  V.  Dudley,  6  Met.  (Mass.)  546.  employed  by  the  board  as  its  agent  or 

2.  PartiealarFimdKotSpeoifledin  Judg-  servant,  distinct  from  his  relation  as  a 
ment. — In  Iowa  it  has  been  held  that  a  corporator,  to  perform  a  certain  duty, 
judgment  against  a  school  district  need  and  is  guilty  of  negligence,  it  seems 
not  specify  the  fund  from  which  it  is  that  he  may  be  held  liable  as  an  indi- 
to  be  paid.  It  is  the  duty  of  the  vidur!.  It  follows  therefore  that  in  an 
school  board  to  direct  its  payment  from  action  against  all  the  members  of  a 
the  proper  fund  and  to  issue  orders  board  jointly,  charging  them  as  pub- 
thereon.  The  fact  that  the  plaintiff  lie  officers,  and  not  as  individuals, 
does  not  claim  paynr.ent  from  any  par-  with  negligence  in  failing  to  keep  the 
ticular  fund,  or  that  the  apportionment  schoolhouse  in  repair,  in  consequence 
of  the  claim  among  the  different  funds  whereof  the  plaintiff  has  been  injured, 
is  a  matter  of  difficulty,  forms  no  de-  the  plaintiff  cannot  recover  against  the 
fense  to  the  action.  District  Tp.  v,  members  of  the  board  individually. 
Board  of  Directors,  52  Iowa  287.  and  also  that  a  judgment  against  all 

In  Ohio   the   statutes   forbid   a  Uvy  the  defendants  jointly  cannot  be  sus- 

on  property  belonging  to  the  common  tained  as  against  one  of  the  members 

schools,  but  where  the  treasurer  of  the  of  the  board  who  has  been  employed 

district  has  money  in  his  hands  suffi-  to   keep   the   building  in   repair;    nor 

cient  to  pay  the  claim  the  judgment  can   the  complaint  in  such  a  case   be 

may  be  enforced  by  mandamus.     State  amended  by  striking  out  the  names  of 

V,  Board  of  Education,  2  Cine.  L.  Bui.  the  defendants  and  inserting  that  of 

114,  7  Ohio  Dec.  (Reprint)  326.  the  corporation.      Bassett  v.   Fish,  75 

In  Korth  Dakota  school  townships  N.  Y.  303. 
organized  under  Laws  1883,  c.  44,  are  In  V&ginia  county  school  boards  are 
liable  for  the  debts  of  school  districts  constituted  corporations  by  statute, 
within  their  limits,  and  where  a  judg-  and  therefore  a  suit  to  recover  a  fund 
ment  has  been  obtained  against  such  a  belonging  to  such  board  must  be 
township  on  the  debt  of  a  district  it  brought  in  its  corporate  name.  Stew- 
may  be  enforced  by  mandamus  to  art  v.  Thornton,  75  Va.  215. 
compel  the  officers  thereof  to  levy  a  tax  Kote  Payable  to  Officer  or  Hii  Saoceeior. 
for  its  payment.  Coler  v.  Coppin,  7  — In  Land  v.  Warner,  6  Smed.  &  M. 
N.  Dak.  418.  (Miss.)  155,  it  appeared  that  a  promis- 

8.  School  Com'rs  v.  Dean,  2  Stew.  &  sory  note  had    been  made  payable  to 

P.  (Ala.)  190,  wherein  it  was  also  held  L.,  president  of  the  board  of  trustees 

that  in  an  action    against  the  school  in  township  three,  range  thirteen  east, 

commissioners  of  a  township  the  de-  or  his  successor  in  office.     W.,  as  presi- 

fendants  might  properly  be  designated  dent    of    the    board    of    schools    and 

as  school  commissioners  of  the  town-  school  lands  of  township  number  three, 

ship,  describing  such   township  by  its  range  number    thirteen  east,  brought 

number  and  range,  and  that  it  was  not  an  action  on  this  note,  setting  forth  in 

necessary  further  to  describe  them  as  his  declaration  the  description  of  the 

commissioners  of  the  sixteenth  section  payee,  and  alleging  that  thereby  was 

of  such  township.  meant   L.,   president  of   the  board  of 

In  Kew  York  the  board  of  education  schools  and  school  lands  in  township 

of  a  union  free  school  district  is  created  three,  range  thirteen  east,  or  his  suc- 

a   body  corporate   by   statute,    and   a  cessor  in  office,   and  that  the  plaintiff 

member  of   such   a  board   cannot  be  was  the  successor  of  L.  in  that  office, 
held  individually  liable  for  a  neglect    On  demurrer  it  was  held  that  any  un- 

of  duty  by  the  board;  but  if  one  of  the  certainty  which  might  exist  as  to  the 
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brought  by  or  against  such  officers  in  their  individual  names,  but 
as  officers  of  the  district,  the  names  may  be  stricken  out  as  sur- 
plusage.^ 

Actton  Afralnst  Traararw.  —  The  members  of  a  school  board  need 
not  be  made  parties  defendant  to  an  action  against  the  treasurer 
of  the  district  where  the  liability  on  which  the  action  is  based  is 
by  law  confined  to  the  treasurer.* 

6.  For  Breach  or  Neglect  of  Duty.  —  Civil  actions  may 
be  maintained  against  school  officers  for  breach  or  neglect  of 
duty,  as,  for  instance,  failure  to  maintain  a  school;  and  under 
the  statutes  in  some  jurisdictions  criminal  prosecutions  may  also 
be  instituted  in  such  cases.' 

c.  Costs.  —  School  officers  who  prosecute  or  defend  in  their 
official  capacity  are  not  liable  for  costs.* 

identity  of  the  payee,  as  described  in  neglect  to  maintain  a  school  for  three 

the  note,  was  remedied  by  these  aver-  successive  years,  naming  them,  and  a 

ments   of    the    declaration,   and    that  general  verdict  of  guilty  is  rendered, 

the  declaration  stated  a  good  cause  of  judgment  should  be  arrested,  as  proof 

action.  of  neglect  during  any  one  of  the  years 

1.  Manlove  v.  McHatton,  5  111.  95;  would  support  such  verdict,  and  there 

Shoudy  V.   School    Directors,    32    111.  is  nothing  from  which  the  court  can 

290;  Botkin  V.  Osborne,  39  111.  loi.  ascertain  the  judgment  to  be  rendered. 

S.  Starr  v.  State,  149  Ind.  592.  Com.  e.  Sheffield,  ii  Cush.  (Mass.)  178. 

8.P  Indiana  —  Indictment  for  Breach  oj       In  Mlnnetota  an  Action  for  a  Penalty 

Duty.  —  In   Indiana  a  school  com  mis-  may  be  maintained  by  a  freeholder  or 

sioner  may  be  indicted  for  breach  of  any  member  of  the  board  of  directors 

duty,  but  the  indictment  in  such  cases  of  a  school  district  against  the  clerk 

must  show    that  he   has   broken   the  and  other  members  of  the  board  of  di- 

condition  of  his  bond,  and  the  breach  rectors  for  failure  to  maintain  a  school, 

must  be  so  assigned  that  the  assign-  Such  action  may   be   brought  by  the 

ment  would,  if  it  were  in  a  declaration  plaintiff  in  his  own  name,  and  a  petition 

in  a  suit  on  the  bond,  be  beyond  the  which  states  facts  that  necessarily  im- 

reach  of  a  special  demurrer.     Where  ply  the  existence  of  the  district  is  not 

the  indictment  is  based  on  the  ground  demurrable  for  a  failure  to  allege  such 

that  the  commissioner    has  failed   to  existence  in  express  terms.     Soule  v, 

report  to  the  county  auditor  moneys  Thelander,  31  Minn.  227. 
received  and  dish  ursed  by  him,  it  must        In  Kew  York,  under  Laws  1824,  p. 

contain  an  express  allegation  that  the  296,  |  38,  declaring  that  pleadings  in 

defendant  has  received  such  moneys,  certain  inferior  courts  shall  be  liberally 

and  thai  he  was  bound  to  report  such  construed,  a  declaration  in  an  action  in 

receipt.     Lathrop  v.   State.   6   Blackf.  such  a  court  against  a  school  trustee 

(Ind.)  502.  for  neglect  of  duty  is  sufficient  although 

Actions  to  Compel  the  Erection  of  School'  couched  in  very  general  terms.     If  the 

houses  should  be  brought  against  the  defendant    is    dissatisfied    with    such 

trustees  of  the  school  township,  and  declaration  he  must  demur  specially, 

a  complaint    which   states  a  cause  of  Filch  v.  Miller,  13  Wend.  (N.  Y.)  66. 
aciton  Simply  against  the   trustees  of        In  Pennsylvania  school  directors  who 

the    civil     township     is    demurrable,  neglected  to  keep  the  school  open  for 

Hornby  v.  State,  69  Ind.  102.  the  period   prescribed   by  law  might 

Manaehniotts  —  Keglect  to  Maintain  be  removed  by  the  Court  of  Quarter 
Sdhool.  —  Where  a  statute  making  it  Sessions  on  the  complaint  of  six  taxable 
an  indictable  offense  to  neglect  to  citizens,  under  the  Act  of  April  7,  1849, 
maintain  a  high  school  makes  the  §8;  but  they  were  not  liable  to  indict- 
penally  to  be  imposed  depend  upon  the  ment.  McElhiney  v.  Com.,  22  Pa.  St. 
amount  of  money  raised  in  the  year  365. 

next  preceding  the  commission  of  the       4.  School  Trustees  v,  Hihler,  85  111. 

offense,  and  Uie  indictment  alleges  a  409. 
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d.  Enforcement  of  Judgment.  —  In  Illinois  the  statute 
provides  that  judgments  against  school  directors  shall  be  enforced 
by  mandamus  requiring  the  board  to  levy  a  tax  for  their 
payment,  and  under  this  statute  a  general  execution  cannot  be 
awarded.* 

n.  School  Fvhds — 1.  Actions  to  Becover  Funds — a.  In  Gen- 
eral. —  Where  land  mortgaged  to  the  state  to  secure  a  loan 
from  the  school  fund  is  sold  for  nonpayment  of  interest  and  is 
bid  in  for  the  fund  by  a  county  officer  for  a  sum  less  than  the 
amount  of  the  loan,  the  county  may  pay  to  the  state  the  sum 
remaining  due  on  the  mortgage  and  may  subsequently  bring  suit 
against  the  mortgagor  to  recover  the  amount  so  paid.* 

b.  Parties  —  Plaintiff.  —  The  practice  in  the  various  states 
as  regards  who  is  the  proper  party  plaintiff  in  an  action  to 
recover  school  funds  differs,  and  depends  upon  the  nature  of  the 
particular  fund  and  of  the  right  asserted.  Thus  it  has  been  held 
that  the  action  may  be  instituted  in  the  name  of  the  county  '  or 
of  the  state  *  or  by  a  private  person  having  a  pecuniary  interest 

In  Kew  York  it  has  been  held  that        4.  In  MisalBiippi  it  has  been  held  ihat 

under  Code  Civ.   Pro.,  §§  1927,   1929,  the    proceeds    of    liquor  licenses  col- 

1931,  a  judgment  for  costs  recovered  lected  by  a  municipality  and  paid  into 

against  the  trustees  of  a  school  district  ils  treasury  as  a  part  of  the  common- 

in  their  official  capacity  binds  the  trus-  school   fund  may   be  recovered  in  an 

tees  individually,  and  may  be  collected  action  of  assumpsit  in  the  name  of  the 

out  of  their  individual  property.     Peo-  state  for  the  use  of  the  state  board  of 

pie  V,  Abbott,  107  N.  Y.  225.  education.     Stale  Board  of  Educaiion 

1.  Botkin  V,  Osborne,  39  III.  loi;  v.  Aberdeen,  56  Miss.  518.  And  see 
Thomas  v.  Board  of  Educatiun,  71  111.  Mobile,  etc.,  R.  Co.  v.  State,  51  Miss. 
283;  Watson  V.  Abry,  9  111.  App.  280;  137. 

Board   of   Education   v.  Hoag,  21  111.  Indiana  —  Note  Payable  to  Scfwol  Com- 

App.  588.  missioner,  —  Under  Rev.  Stat.  1843,  an 

2.  Lopp  V,  Woodward,  i  Ind.  App.  action  on  a  note  given  for  a  loan  of 
105,  holding  also  that  such  suit  should  school  funds,  and  made  payable  to  a 
be  instituted  in  the  name  of  the  proper  school  commissioner  or  his  successor  in 
county  auditor,  and  that  it  need  not  be  office,  was  properly  brought  in  the 
brought  until  after  the  county  has  name  of  the  payee  of  the  note,  Bow- 
made  the  payment  to  the  state.  man  v.  Stale,  3  Ind.  524:  Thompson  v. 

3.  In  Iowa  a  county  is  liable  for  all  Weaver,  7  Blackf.  (Ind.)  552,  or  by  the 
losses  upon  loans  of  the  school  fund  state  on  the  relation  of  the  county 
made  in  the  county,  and  it  follows  that  auditor,  Rogers  v.  Gibson,  15  Ind.  218 
suits  to  recover   such    funds  may  be  (under  Stat.  1852). 

brought  by  the  county  in  its  own  name  An    Action   to   Recover    Conqressional 

as  trustee  of  an  express  trust.     Madi-  School  Funds  might,  under  Rev.  Stat, 

son  County  v.  Tullis,  69  Iowa  720.  1843.  ?•  255.  §   114,  be  brought  in  the 

In  Miatoorl  the  county  school  funds,  name  of  the  state  on  the  relation  of  the 

although  set  apart   by  law  for  special  boardof  county  commissioners."  Groves 

purposes,  belong  to  the  county,  and  all  v.  State,  9  Ind.  200. 

suits   for  the  recovery  of  such   funds  Money     Misappropriated     by     County 

must  be  brought  in  ils  name.     Knox  Treasurer.  —  Where   the  atlorney-gen- 

County  V.  Hunolt,  no  Mo.  67.  eral  learns  that  the  county  treasurer 

In  Tennessee  suits  for  the  recovery  of  has  misappropriated  money  belonging 
school  funds  are  properly  brought  by  to  ihe  school  fund  and  has  not  credited 
the  county,  and  it  is  not  necessary  it  to  such  fund,  he  mav  file  a  complaint 
that  the  children  of  the  county  should  with  the  hoard  of  commissioners  de- 
be  before  the  court.  Anderson  County  manding  a  recovery  of  the  money  in 
V.  Hays,  99  Tenn.  542.  order  that  it   may  be  receipted   back 
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in  their  preservation  and  disbursement.' 

Stfendu&t.  —  Where  funds  have  been  paid  to  the  wrong  district 
a  party  who  asserts  a  claim  thereto  should  proceed  against  the 
person  who  made  the  payment,  and  not  against  the  district 
which  received  the  funds.* 

c.  Pleadings.  —  In  actions  to  recover  school  funds  the  com- 
plaint must  allege  facts  showing  that  the  money  claimed  is  school 
money,*  and  if  conversion  is  alleged  it  must  also  show  that  the 
defendant  has  received  the  funds  in  his  official  capacity  and  has 
failed  to  account  for  them.* 

into  the  county's  treasury  by  him  and  Payment.  —  In  an  action  to  recover  the 

properly  credited  to  the  school  fund;  additional  interest  allowed  by  statute 

and  upon  a  refusal  of  the  board  of  com-  as  a  penalty  for  default  in  the  payment 

missioners  to  comply  with  his  demand  of  a  note  given  for  school  money,  the 

he  may  appeal  to  the  Circuit  Court  and  declaration  must  allege  that  such  note 

there  demand  judgment  for  the  money,  was  given  for  school  money,  and  there 

State  V.  Shelby  County,   5  Ind.  App.  must  also  be  a  special  averment  claim- 

220.  ing  the    penalty.      Sexton    v.   School 

The  County  Superintendent  was  em-  Com'rs,  19  111.  51;  Hamilton  v.  Wright, 

powered  by  the  Act  of  March  8,  1873,  2  III.  582;  Russell  v.  Hamilton,  3  111.  56. 
to  sue  for  certain  funds  belonging  to       4.  FaUnre  to  Pay  Money  to  Saoeeiaon 

the  public  schools,  but  this  statute  was  in  Office.  —  Funds  paid  to  a  board  of 

afterwards   repealed,   and   such   suits  school  trustees  properly  fall  into  the 

roust  now  be  instituted  by  the  state  on  hands  of  the  treasurer  of   the  board, 

the   relation  of    the   attorney-general,  and  the  trustees  will  not  be  liable  to 

Moore  v.  State,  55  Ind.  360.     See  also  their  successors  in  office  for  an}  money 

TippecanoeCountyv.  State,  Q2  Ind.  353.  paid  to  the  board  unless  it  is  alleged 

The  Attorney-General  may  also  sue  in  that  the  money  was  not  received  by  the 

the  name  of  the  state  on  his  own  rela-  treasurer,  or  that  the  trustees  failed  to 

tion  to  recover  lands  escheated  to  the  direct  its  payment  to  the  treasurer  or 

state  for  the  benefit  of  the  school  fund,  to  their  successors  in  office.     Lindsey 

State  V.  Meyer,  63  Ind.  33.  v.  Marshall,  12  Smed.  &  M.  (Miss.)  587. 

1.  In  Alabama  it  is  the  duty  of  the  Averments  Held  to  Be  Snffieient.  —  In 
school  commissioners  to  establish  Hadley  v.  Slate,  66  Ind.  271,  which  was 
schools,  or,  if  such  schools  are  not  es-  an  action  by  the  state  against  the 
tablished,  to  pay  the  money  collected  treasurer  of  the  board  of  trustees  of 
for  school  purposes  to  the  children  of  the  common  schools  of  the  city  of 
the  township  who  attend  other  schools;  Richmond,  the  complaint,  after  setting 
and  where  such  commissioners  fail  to  forth  the  official  character  of  the  de- 
employ  teachers  and  refuse  to  appro-  fendant,  alleged  that  large  sums  of  the 
priate  money  in  their  hands  for  the  school  fund  belonging  to  the  state 
tuition  of  the  children  of  the  township,  had  been  placed  in  the  hands  of  said 
if  such  children  attend  other  schools  defendant;  that  he  had  received  full 
within  the  limits  of  the  township,  the  compensation  for  the  care  and  dis- 
tuition  money  may  be  recovered  from  bursement  of  said  funds;  that  while 
the  commissioners  by  any  legal  voter  in  charge  of  the  funds  as  custodian 
of  the  township.  In  an  action  for  this  hereof  he  used,  hired,  and  loaned,  and 
purpose  judgment  may  be  rendered  in  permitted  others  (o  use,  hire,  and  loan 
the  name  of  the  plaintiff  for  the  aggre-  said  funds,  and  realized  large  sums  of 
gate  sum  due  from  the  commissioners,  interest,  gain,  and  profit  thereby;  and 
ascertaining  the  sum  due  to  each  child,  that  he  had  failed  to  account  for  said 
to  be  satisfied  by  the  payment  of  such  moneys  and  had  converted  them  to  his 
sum  to  the  person  entitled  thereto,  own  use.  On  demurrer  this  complaint 
Burns  v.  Minter,  12  Ala.  316.  was  held  to  be  sufficient,  although  it 

S.  School  Directors  v.  School  Direct-  was  intimated  that  the  defendant  might, 

ors,   36  111.   140;   School   Directors  v.  have  compelled  the  plaintiff  to  make 

School  Trustees,  61  111.  App.  89.  it  more  definite  and  certain  by  a  motion 

8«  Aetion  fsr  Penalty  for  Deftralt   in  for  that  purpose. 
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d.  Costs.  —  An  agent  of  a  school  fund  who  sues  for  its  recov- 
ery and  is  unsuccessful  in  his  suit  cannot  be  taxed  with  costs. ^ 

2.  Suits  to  Bestrain  Diversion  of  Funds.  —  The  diversion  of  school 
funds  to  an  illegal  use  may  be  restrained  in  equity,*  and  where 
such  funds  belong  to  the  county  the  county  treasurer  is  a  proper 
party  to  a  proceeding  for  this  purpose.' 

III.  Bonds  akd  Otheb  Evidekces  of  Ikdebtedkess  —  1.  Actions 
on  Bonds.  —  Where  an  action  on  school  bonds  is  brought  against 
a  district  which  is  the  successor  of  the  district  by  which  they 
were  issued,  the  defendant  is  not  estopped  to  deny  that  the  dis- 
trict issuing  the  bonds  was  legally  incorporated.* 

Action  to  Enjoin  Payment  —  Parties.  —  While  a  school  district  may  be 
made  a  party  to  an  action  against  its  officers  to  enjoin  the  pay- 
ment of  bonds  and  to  cancel  them  on  the  ground  that  they  are 
void,  it  is  not  a  necessary  party  to  such  action.* 

2.  Actions  on  Orders.  —  Where  Two  Diftriots  Have  Been  Coniolidated,  and 
an  action  is  brought  against  the  district  thus  formed  on  orders 
issued  before  the  consolidation  was  effected,  the  declaration 
must  allege  that  an  apportionment  of  assets  and  liabilities  has 
been  made  according  to  law.* 

Presentation  for  Payment  —  If  presentation  to  the  district  for  pay- 
ment is  made  a  condition  precedent  to  the  maintenance  of  an 
action,  such  presentation  must  also  be  alleged.^ 

Where  the  Order  Is  on  the  General  School  Fund  it  is  not  necessary  to 
allege  in  the  complaint  that  there  are  moneys  in  such  fund  out 
of  which  it  may  be  paid,  but  the  rule  is  otherwise  where  the 
order  is  drawn  on  a  special  fund.* 

In  an  Action  by  an  Assignee  the  pleadings  should  set  forth  with 
reasonable  clearness  the  particulars  of  the  assignment.* 

1.  People  V,  Yeazel,  84  111.  539;  Cas-  7.  Briggs  v.  School  Dist.  No.  i,  21 
sady  V,  School   Trustees,  94    111.  589;     Wis.  348. 

School  Trustees  v,  Stokes,  3  111.  App.        S.  Fundi  Out  of  Which  Orders  May  Be 

267.     And  see  generally  article  Costs,  Paid.  —  In  IVisconsin^  where  an  action 

vol.  5.  p.  100.  is  brought  on   orders   for  school  pur- 

2.  Bivenion  to  Sectarian  Purpoiec. —  poses  drawn  by  the  treasurer  of  a  town 
The  use  of  public-school  funds  to  aid  which  has  adopted  the  township  system 
any  particular  religious  sect  may  be  of  school  government  and  constitutes 
restrained  by  a  suit  inequity,  but  a  bill  but  one  school  district,  the  orders  be- 
for  this  purpose  which  does  not  show  ing  made  payable  "  out  of  any  moneys 
that  such  use  was  directed  by  the  de-  in  the  school  fund  not  otherwise  appro- 
f  jiidants  or  that  they  were  directly  re-  priated,"  the  complaint  need  not  allege 
sponsible  therefor  is  insufficient.  Mil-  that  there  are  moneys  in  the  school 
lard  V.  Board  of  Education,  121  111.  297.  fund  of  the  town  from  which  the  orders 

8.  Black  V.  Cornell,  30  Mo.  App.  641.  may   be   paid.      It   will   be  presumed 

4.  Dartmouth  Sav.  Bank  v.  School  that  there  are  sufficient  funds  in  the 
Dist.  No.  6,  6  Dak.  332.  town  treasurer's  hands,  since  it  is  pro- 

5.  Holliday  v,  Hilderbrandt,  97  vided  by  statute  that  each  school  dis- 
Iowa  177.  trict  shall  annrually  raise  by  taxation 

6.  Moll  V,  School  Directors,  23  111.  sufficient  money  to  support  its  schools 
App.  508.  during  the  ensuing  year.     Brown  v. 

As  to  actions  on  orders  issued  to  pay    School  Directors,  77  Wis.  27. 
for  school  buildings  and  furniture,  sec        9.  Action  by  Assignee  —  Iowa  Statnto. 
infra^V.  School  Buildings  and  Supplies,     — Under    a    statute     providing     that 
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3.  Actions  on  PromisBory  Notes  —  Parties.  —  Where  school  officers 
have  executed  notes  for  school  purposes,  but  have  acted  in  their 
individual  capacity  and  without  authority  from  the  district,  the 
remedy  of  a  party  seeking  to  recover  on  the  notes  is  by  an  action 
of  law  against  such  officers.* 

Pleftdingi.  —  Where  an  officer  who  has  no  general  power  to  exe- 
cute notes  for  school  purposes  has  executed  such  a  note,  a  party 
seeking  to  recover  thereon  must  allege  that  the  indebtedness 
which  the  note  represents  is  one  which  the  officer  was  authorized 
to  contract.* 

lY.  School  Lands — 1.  Suits  to  Determine  Title — a.  Parties. — 
There  is  no  uniform  rule  as  to  the  parties  by  whom  actions  to 
recover  school  lands  may  be  brought,  this  being  a  matter  of  prac- 
tice regulated  by  the  statutes  of  the  various  states.' 

"  when  a  judgment  has  been  obtained  vote  of  the  people,  to  borrow  money 
against  a  school  district  the  board  of  for  certain  purposes  and  to  issue  bonds 
directors  shall  pay  ofif  and  satisfy  the  therefor.  It  did  not  authorize  ihem  to 
same  from  the  proper  fund,  by  an  execute  promissory  notes,  and  there- 
order  on  the  treasurer,"  the  orders  fore  a  promissory  note  executed  by  the 
thus  issued  are  not  evidences  of  debt  directors  was  not  considered  of  itself 
independent  of  tlie  judgments  on  which  and  without  further  proof  binding  upon 
they  are  based;  and  in  an  action  bv  an  the  district.  It  has  been  held  that  in 
assignee  of  such  an  order  a  petition  an  action  upon  such  a  note  the  dec- 
which  fails  to  allege  that  the  judgment  laration  must  show  an  indebtedness 
on  which  the  order  is  based  has  been  contracted  in  the  manner  and  for  the 
assigned  to  or  become  the  property  of  purpose  authorized  by  the  statute,  and 
the  plaintiff  is  demurrable.  Richards  these  facts  must  be  proved  upon  trial. 
V,  Independent  School  Dist.,  46  Fed.  The  note  is  admissible  in  evidence  as 
Rep.  460,  citing  Stevenson  v.  Summit  tending  to  show  the  amount  of  money 
Disl.  Tp.,  35  Iowa  462.  loaned,  but  does  not  of  itself  prove  a 

Money  Dve  from  nifferent  Diitiiott.  —  liability.    School  Directors  v.  Sippy,  54 

In    a   suit  by  an  assignee  of  school  111  287;  School  Directors  v,  Taylor,  54 

orders,  where  the  claims  represented  III.  289. 

by  the  orders  are  due  from  different  Debt  in  Exoett  of  Constitntional  Limit, 

school  districts,  such  districts  need  not  —  In  an  action  on  a  note  executed  by 

be  defined  in  the  complaint,  nor  need  a  school  officer  an  answer  alleging  that 

it  be  alleged  how  much  is  due  from  at  the  time  when  the  note  was  executed 

each  of  them.      Caldwell    County  v,  the   district    was   indebted   in    excess 

Harbert,  68  Tex.  321.  of  its  constitutional  limit  is  defective. 

Answer  Alleging  Fraud.  —  Where  an  In  such  a  case  the  answer  must  allege 
assignee  brings  an  action  against  a  the  amount  of  the  debt  and  also  the 
school  district  upon  an  order  issued  by  amount  of  the  taxable  property  of 
the  officers  of  the  district,  fraud  is  suffi-  the  district,  so  that  the  court  may  see 
ciently  averred  in  the  answer  by  an  for  itself  that  the  constitutional  limit 
allegation  that  the  plaintiff's  assignor  has  been  exceeded.  Perry  v.  Brown, 
and  a  trustee  of  the  defendant's  school  (Ky.  1899)  51  S.  W.  Rep.  457. 
district  had  entered  into  a  conspiracy  8.  In  Arkansas,  the  legal  title  to  school 
for  their  own  personal  gain  to  have  the  lands  being  in  the  state,  a  school  dis- 
order in  question  made  out  for  a  certain  trict  cannot  maintain  an  action  for  the 
sum  in  excess  of  the  actual  considera-  possession  of  such  lands.  School  Dist. 
lion  received  by  the  district.  Kittenger  v.  Driver,  50  Ark.  346. 
V.  Monroe  School  Tp.,  3  Ind.  App.  411.  In  Illinois  the  beneficial  interest  of 

1.  School  Directors  v.  Miller,  54  III.  school  lands  is  in  the  inhabitants  of  the 

338.  township  in  which  they  are    located, 

S.  Coniiaeration  for  Which  Kote  Wat  and  a  suit  in  equity  to  recover  such 

OiTon--Illinoii  Statute.  —  Act  III.  1865  lands  should  be  brought  by  the  school 

aathorized  school   directors,   upon    a  trustees  in  their  corporate  name  as  trus- 
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b.  Pleadings  —  suit  to  Annnl  Patent  or  Bet  ABide  8alo.  —  In  a  suit 
instituted  by  the  state  to  annul  a  patent  to  school  lands  or  to 
set  aside  a  sale  thereof  the  petition  must  show  that  the  purchase 
money  had  been  paid  or  tendered  to  the  vendee;  and  if  fraud  is 
charged,  the  facts  upon  which  the  charge  is  based  must  also  be 
set  forth  in  detail.* 

A  Bill  by  a  County  to  Eftabliih  Its  Title  to  school  lands  should  show 
by  proper  averments  that  such  lands  have  been  reserved  for 
school  purposes  and  that  there  is  a  public  trust  therein  for  the 
support  of  schools.* 

Bight  to  Porohate  Ariiing  from  Pro-omptlon.  —  In  an  action  of  trespass 

tees  of  the  schools  of   the  township,  ant  to  a  sale  made  without  warrant  of 

Moore  v.  School  Trustees,  19  III.  83.  law,  cannot  be  assailed  in  ejectment. 

In  Indiana,  where  lands  have  been  Such  a  grant  can  be  avoided  only  by  a 

deeded  to  a  school  township  for  school  direct  proceeding  in  chancery,  and  in 

purposes,  a  town  organized  as  a  school  such  a  proceeding  the  state  must  ofifer 

corporation  and    situated    within   the  to   restore   the   purchase    money    and 

township  is  the  proper  party  plaintifif  taxes  which  it  has  received,  and  pay 

in  an  action  for  their  recovery.     New-  the  value  of  improvements  made  on 

point    Lodge    No.    255    v,    Newpoint,  the  land,  less  the  rents  and  profits  with 

138  Ind.  141.  which  the  grantee  should  be  charged. 

XiMiiii^ —  Trustees  of  School  Lands,  State  v,  Morgan,  52  Ark.  150, 

—  Under  an  act  authorizing  the  trustees  S.  Ayennents  Held  to  Be  Soffieient. — 

of  school  lands  to  lease  certain  sections  In   Mississippi  the   provisions   of    the 

and  giving  to  them  the  right  to  the  code  requiring  certain  investigations  as 

possession  of  these  sections,  such  board  to  title  and    abstracts    thereof  to  be 

of  trustees  may  maintain,  in  the  name  made  before  instituting  a  suit  to  estab- 

of  their  president,  ejectment  to  recover  lish  title  to  land  do  not  apply  to  a  suit 

the  lands.      Windham  v,  Chisholm,  35  by  a  county   to  establish   its  title  to 

Miss.  531.  school  lands,  and  the  bill  in  such  a  suit 

Person  Interested.  —  Annot.  Code  need  not  allege  the  making  of  such  in- 
Miss.,  §  4147,  authorizes  any  person  vestigations  or  the  preparation  .of  an 
interested  to  institute  suits  in  respect  abstract.  Such  a  bill  adequately  de- 
to  the  title  of  the  county  to  school  raigns  the  title  of  the  complainant 
lands  but  the  interest  referred  to  by  when  it  alleges  the  reservation  of  title 
the  statute  is  that  of  a  citizen  in  the  by  the  government  of  the  United  States 
assertion  of  the  rights  of  the  public,  to  such  land  for  school  purposes,  and 
and  an  owner  or  lessee  of  school  lands  charges  that  the  legal  title  remains  in 
cannot  bring  a  suit  in  his  own  behalf  the  United  States,  and  that  there  is  a 
under  this  section  of  the  code.  A  lease-  public  trust  in  such  lands  for  the  sup- 
holder  of  school  lands,  however,  who  port  of  schools  in  the  township  in  which 
has  paid  the  purchase  money  and  is  in  the  lands  are  to  be  found.  It  is  not 
possession,  may  file  a  bill  against  the  necessary  in  such  a  bill  to  make  de- 
county  to  confirm  his  title,  and  have  the  raignment  of  the  respondent's  claim  to 
term  of  the  lease  fixed  by  decree,  and  title,  and  a  bill  is  sufficient  in  this  re- 
if  the  county  answers  disclaiming  title,  spect  if  it  alleges  that  the  defendants 
relief  should  nevertheless  be  granted,  are  in  possession  of  and  claim  title  in 
and  the  plaintiff's  title  should  be  con-  fee  simple  to  the  land,  and  that  such 
firmed,  taxing  him  with  all  costs  of  the  possession  and  claim  cast  a  cloud  upon 
proceeding.  Osburn  v.  Hinds  County,  the  title  to  the  lands  and  render  them 
71  Miss.  19.  unavailable  for  the  carrying  out  of  the 

1.  State  V.  Carlander,  39  Kan.  655.  trust.     Wright  v,  Lauderdale  County, 

Bait  in*  Equity.  —  Where    a    statute  71  Miss.  800. 

makes  it  the  duty  of  the  governor  or  But  as  to  title  to  school  lands  in  gen- 

the  secretary  of  state  to  execute  patents  eral,  see  Jones  v.  Madison  County,  72 

to  purchasers  of  school  land  on  pay-  Miss.  777,  holding  that  the  title  to  such 

ment  of  the  purchase  money,  a  patent  land  is  reserved  in  the  state  of  Mis- 

thuB  executed,  although  i8$ued  pursu-  sissippi,  and  not  in  the  United  States. 

d40  Volume  XIX. 


Sekool  Laadi.  SCHOOLS.         BMOTering  PnrehMe  Monty. 

to  try  title,  brought  by  a  purchaser  of  school  lands  against  a 
settler  thereon,  where  the  defendant  relies  upon  a  statutory  right 
to  purchase  the  lands  in  question,  he  must  allege  in  his  pleadings 
that  he  was  an  actual  settler  on  the  lands  at  the  time  when  they 
were  sold  by  the  county,  and  that  he  desired  to  purchase,  and 
must  offer  to  purchase  upon  the  terms  upon  which  the  county 
sold.* 

c.  Costs.  —  Upon  a  bill  by  a  county  to  confirm  its  title  to 
school  lands,  where  it  clearly  appears  that  the  defendant  asserts 
no  adverse  title  as  against  the  plaintiff,  and  that  the  only  pur- 
pose of  the  proceeding  is  to  make  certain  the  title  of  the  public, 
costs  should  be  awarded  against  the  county.* 

d.  Judgment  —  Kouiilt.  —  If  it  appears  in  an  action  to  recover 
possession  of  school  lands  that  the  lands  in  question  have  never 
been  legally  set  aside  for  school  purposes,  a  judgment  of  nonsuit 
may  be  entered,  leaving  further  issues  of  title  and  prescription 
raised  by  the  pleadings  to  be  determined  in  another  action.^ 

2.  Actions  to  Becover  Purchase  Money  —  in  General.  —  A  school 
officer  who  has  made  a  contract  for  the  sale  of  lands,  or  to  whom 
a  note  has  been  given  for  the  purchase  price,  may  sometimes 
maintain  an  action  on  the  contract  or  note  notwithstanding  the 
fact  that  the  general  right  to  maintain  such  actions  is  conferred 
by  statute  upon  some  other  officer  or  board  of  officers.* 

Pleadings.  —  In  an  action  against  a  vendee  of  school  lands  to 
recover  the  purchase  price,  where  the  defendant  relies  upon  a 
statutory  provision  authorizing  the  forfeiture  and  resale  of  such 
lands  upon  default  in  payment  by  the  purchaser,  he  must  allege 
directly  that  such  a  forfeiture  has  taken  place,  or  that  the  state 
has  taken  steps  indicating  an  intention  to  enforce  it;  a  mere 
averment  that  a  default  in  payment  has  occurred  is  insufficient.* 

1.  Percgo  V.  White,  77  Tex.  196.  breach  of  the  contract  by  the  vendee. 

Where  an  Offer  to  Pnrehase  Li  Hade,  School  Com'rs  v,  Aiken,  5  Port.  (Ala.) 

the  court  should  not  require  an  actual  169. 

tender  of  the   purchase   money,   and  Bolt  by  Holder  Qf  Kote. —  Xn  Arkansas 

should   not  direct    a    verdict  for  the  the   right  to  sue  for  moneys  arising 

plainlifif  on  account  of  a  failure  to  make  from  the  sale  of  school  lands  rests  in 

such   tender.     Ward  v.   Worsham,  78  the  trustees  of  common  schools,  and 

Tex.  180.  not  in   the  township    commissioners. 

8.  Carroll  County  v.  Jones,  71  Miss.  Cloud    v.    Danley,    16    Ark.   699.     In 

947.  Kansas  where  a  note  has  been  given  to 

8.  Parish  Board  v,  Rollins,   33  La.  a  school  commissioner  in  payment  for 

Ann.  424.  school  lands,  such  commissioner,  hav- 

4.  Suit  on  Contraot.  —  In  Alabama  the  ing  the  legal  title,  majr  bring  suit  on 

school  commissioners  are  constituted  a  the  note.    Tatum  v.  Tatum,  19  Ark. 

special  corporation  with  no  power  to  194. 

take  or  hold  lands,  and  they  cannot  5.  Orr  v.  State,  56  Ark.  107. 
maintain  indebitatus  assumpsit  against  Soffldent  Plea.  —  In  Alabama^  it  hav- 
a  vendee  of  the  lands  to  recover  the  ing  been  provided  by  statute  that  when 
price  ;  but  where  such  commissioners  school  lands  have  been  sold,  and  it  ap- 
have  made  a  legal  contract  for  the  sale  pears  that  the  sale  cannot  be  made  pro- 
of the  lands  they  may  sue  and  recover  ductive  on  account  of  the  insolvency 
damages  in  an  action  on  the  case  for  a  of    the   purchaser,  or  other  cause,  a 
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3.  Bill  to  Avoid  Payment  of  Note  Oiven  for  School  Lands.  —  In  a 
suit  to  avoid  payment  of  a  note  given  upon  the  purchase  of 
school  lands,  where  the  bill  alleges  that  the  sale  was  unauthorized 
and  that  the  subsequent  proceedings  were  irregular,  the  officers 
who  conducted  the  sale  are  necessary  parties.* 

4.  Actions  for  Injuries  to  School  Lands.  —  Trespassers  upon 
school  lands  may  be  held  liable  in  a  civil  action,*  and  in  some 
states  also  in  a  criminal  prosecution  by  indictment.* 

v.  School  Bttildikgs  and  Sttfflies  —  1.  Actions  on  Contracts 
for  Buildings  and  Supplies — a.  Parties.  —  Actions  to  recover 
for  services  rendered  and  material  furnished  in  the  building  pf  a 
schoolhouse  should,  as  a  general  rule,  be  brought  against  the 
school  corporation,  and  not  against  the  individual  officers  who 
executed  the  contract ;  *  and  likewise  where  town  officers  refuse 

majority  of  the  voters  of  the  township,  on  such  lands.    State  v.  Brown,  lo  Ark. 

voting  in  township  meeting,  upon  due  104. 

notice   given,  may  with  the  assent  of        Indictment  under  Missouri  Statute. — 

the  purchaser  annul  or  cancel  the  con-  Under  a  statute  providing  a  penalty 

tract  of    sale,   it   was    held    that    the  "  if  any  person   shall  commit  waste, 

sialule  was  intended   for  the  relief  of  trespass,  or  other  injury  "  upon  school 

purchasers,  and  that,  in  a  suit  for  the  lands,    an    indictment    charging    that 

purchase  price  of  school  lands,  a  plea  the  defendant  committed  **  waste  and 

by    the    defendant     alleging     that    a  trespass  and  other  injury  "  by  cutting 

majority  of  the  voters  of  the  township,  down  and  carrying  away  fifty  timber 

voting  in  township  meeting,  upon  due  trees  and  fifty  other  trees  is  not  bad  for 

notice  given,  did  with   the  assent  of  duplicity.     Stale  t/.  Myers,  20  Mo.  409. 
the   purchaser  annul  and    cancel   the        4.  Sims  v.  McClure,  52  Ind.  267. 
contract  of  sale   because  it  could  not        In  Iowa   district   townships  are  di- 

be    made    productive,  was    sufficient,  vided    for  school   purposes  into  sub- 

alihough  the  particular  reason    which  districts,  and  where  several   of  these 

induced  the  voters  to  assent  to  a  rescis-  subdistricts  have  been  organized  into 

sion  was  not  alleged  therein.     Lewis  z/.  independent  districts  a  suit  in  equity 

Branch  Bank,  6  Ala.  496.  lies  against  such  independent  districts 

[n   Hardy  v.   Branch  Bank,  15  Ala.  on   a   debt  of   the  subdistricts   which 

722,  a  plea  stating  that  "  the  contract  originally  formed  the  district  township, 

of  purchase  and  sale  was  rescinded  by  In  such  a  case  the  District  Court  has 

a  vole  of  the  electors  in  said  township,  jurisdiction  to  render  judgment  against 

according  to  the  provisions  of  law,"  the  independent  districts  jointly  and  to 

was  held  bad  for  uncertainty  because  compel  them  lo  apportion  the  amount 

ii  Slated  a  legal  conclusion  and  not  a  of   the  judgment   among  themselves, 

fact.  No  one  of  the  independent  districts  is 

1.  Branch  Bank  v.  Tillman,  10  Ala.  solely  liable  for  the  debt  of  the  original 
1 49-  subdistrict  from  which  it  was  formed. 

2.  Plaintiif  in  Action  for  Trespasi. —  Independent  School  Dist.  v.  District 
Where  land  has  been  dedicated  to  the  Ct.,  48  Iowa  182;  Kennedy  v.  Inde- 
people  of  the  district  for  school  pur-  pendent  School  Dist.,  48  Iowa  189; 
poses,  the  district  is  the  proper  party  Knoxville  Nat.  Bank  :».  Independent 
to  sue  for  trespass  thereon.     Morris  v.  Dist..  40  Iowa  612. 

School  Uisi.  No.  86,  63  Ark.  149.  Kansas. —  In    Hofiield   v.    Board    of 

8.  Form  and  Averments  of  Indictment.  Education,  33  Kan.  644,  which  was  an 

—  School    lands  are  public  properly,  action   on   orders  issued    to    pay    for 

and  therefore  a  statute  requiring  that  school  supplies,  it  appeared  that  after 

a  prosecutor  must   indorse   his  name  the  issuance  of  the  orders,  but  before 

upon  an  indictment  for  trespass,  where  the  institution  of  the  suit,  the  corporate 

such  indictment  is  found  on  the  testi-  name    of    the    defendant     had    been 

mony  of  the  party  injured,  does  not  changed  from  **  School  District  No.  i, 

apply   to  an   indictment    for  trespass  Harvey   county,"  to  "  The   Board  of 
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to  pay  over  money  voted  to  be  raised  for  repairs  to  the  school- 
house,  a  suit  to  enforce  payment  should  be  instituted  by  the  dis- 
trict, and  not  by  a  special  committee  who  caused  the  repairs  to 
be  made.* 

b.  Pleadings.  —  In  actions  on  contracts  for  building  school- 
houses  or  furnishing  supplies  the  declaration  must,  of  course, 
contain  the  averments  essential  to  other  actions  on  contracts,* 
and  in  some  jurisdictions  it  is  further  necessary  to  allege  that  the 
claim  on  which  the  action  is  based  has  been  presented  to  the 
proper  officers  for  payment,'  and  also  that  the  indebtedness  was 
one  which  the  officers  of  the  district  had  authority  to  incur.* 

Educationof  the  city  of  Newton."  The  in  preparing  and  furnishing  the  same 
action  was  brought  against  the  corpo-  to  defendant  were  reasonably  worth  a 
ration  in  its  old  name,  to  wit,  "  School  stated  sum  of  money;  that  the  plaintiff 
District  No.  i,  Harvey  county/'  and  has  demanded  of  the  defendant  pay- 
judgment  was  rendered  against  that  ment  of  such  sum  of  money;  and  thai 
district.  On  appeal  from  this  judg-  the  defendant  has  not,  nor  has  any 
ment  it  was  held  that  the  suit  should  one,  paid  the  same  or  any  part  thereof, 
have  been  brought  against  the  defend-  and  that  the  whole  remains  due  and 
ant  corporation  in  its  new  name,  but  unpaid.  Brown  v.  Board  of  Educa- 
that  its  institution  against  the  district  tion,  103  Cal.  531. 
in  its  old  name  merely  constituted  a  8.  Pr«vloni  Itinentation  of  Claim.  —  In 
case  of  misnomer,  and  since  the  de-  Iowa  a  claim  against  a  district  for  the 
fendant  failed  to  plead  this  mistake  in  price  of  supplies  furnished  must  be 
abatement  or  otherwise  the  judgment  presented  to  the  directors  of  the  district 
was  binding  against  the  board  of  edu-  before  suit  is  instituted  thereon,  and 
cation.  unless  the  petition  shows  that  such  pre- 

In  Washington  it  was  provided  by  sentation  was  made,  it  is  demurrable. 
Act  Jan.  31.  1888,  that  "  the  tribunal  If  a  demurrer  is  not  interposed,  how- 
transacting  the  business  of  any  munici-  ever,  the  defect  is  waived^  Weir  Fur- 
pal  corporation  "  should  take  a  bond  nace  Co.  v.  Independent  School  Dist., 
from  any  contractor  employed  by  it  to  99  Iowa  115. 

do  work  on  which  a  lien  might  exist.        In  Nebraska  the  statute  requires  that 

The  term  '*  municipal  corporation  "  in  claims  against  school  districts  shall  be 

this  statute    was    held    to  extend  to  audited  by  the  officers  thereof,  but  this 

school  districts,  and  it  was  held   that  statute  applies  only  as  between  dis- 

where  such  bond  had  not  been  taken  tricts  and  officers,  and  in  an  action  on 

by  a  school  board,  one  suing  the  dis-  orders  issued  to  pay  for  school  f  urni- 

trict  on  an  indebtedness  need  not  join  ture  the  petition  need  not  allege  that 

the  contractor  as  a  party.     Maxon  v,  the  claim  represented  by  the  orders  has 

School  Dist.  No.  34,  5  Wash.  142.  been  presented   to  the  school  officers 

And  vice  versa^  where  the  action  is  for  audit.     Andrews  r.  School  Dist.,  49 

brought    against    the    contractor    the  Neb.  420. 

school  disttict    need  not  be  made  a       4.  Anthority  to  Fnrefaase  Supplies.  —  In 

party    thereto.     Pacific    Mfg.    Co.    7.  Jefferson  School  Tp.  z\  Litton,  116  Ind. 

School  Dist.  No.  7.  6  Wash.  121.  467,  it  was  held  in  an  action  to  recover 

1.  Staples  V.  French,  fo  N.  H.  72.  for   school    apparatus    purchased    by 

2.  ATermonti  Held  to  Be  Bnillolent. —  township  trustees  that  the  defense  of 
A  sufficient  cause  of  action  upon  an  want  of  authority  in  the  trustees  to  in- 
implied  assumpsit  is  stated  by  a  com-  cur  the  indebtedness  (under  Rev.  Stat, 
plaint  which  alleges  that,  at  the  defend-  1881,  §§  6006,  6007)  must  be  raised  by 
ant*s  request,  the  plaintiff  made  and  answer  and  need  not  be  anticipated  in 
delivered  to  the  defendant  certain  the  complaint,  and  that  a  complaint 
plans  and  specifications  for  two  public-  alleging  that  the  apparatus  purchased 
school  buildings  to  be  built  in  the  city  was  '*  suitable  and  necessary  for  the 
of  Pomona,  which  were  duly  approved,  schools  of  the  township"  was  suffi- 
accepteU,  and  adopted  by  the  defend-  cient.  Bat  in  Honey  Creek  School  Tp. 
ant;  that  the  services  of  the  plaintiff  v.   Barnes,  119  Ind.  213,  it  was  held 
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c.  Province  of  Court  and  Jury.' —  In  an  action  by  a  sub- 
contractor where  the  amount  which  the  plaintiff  may  recover 

depends  upon  the  amount  due  from  the  district  to  the  principal 

contractor  the  determination  of  such  amount  is  for  the  jury.* 

2.  Suits  Concerning  Location  of  School  Bnildingpi  —  Suits  to  estab- 
lish the  location  of  school  buildings  or  to  compel  a  conveyance 

of  land   for  a  schoolhouse  site  may  be  instituted  by  the  officer 

having  custody  and  control  of  school  property  or  by  a  resident 
and  taxpayer  of  the  district.* 

that  a  complaint  against  the  township  form  to  make  the  contract,  and  as  this 

for  the   price  of  books  bought   by  a  aUegaiion  was  omitted  the  facts  alleged 

trustee  must  show  affirmatively    that  did  not  show  a  cause  of  action  against 

the  books  were  such  as  the  trustee  was  the  defendants  in  their  proper  capacity, 

authorized  to  purchase,  his  authority  but  only  against  them  as  individuals, 

in    this  respect    being   limited.     Dis-  Contra  —  That  Authority  Koed  Not  Bo 

/iM^MtV^tM^  Jackson  School  Tp.  e'.  Had-  AUegod.  —  In  an   action   on   warrants 

ley,  59  Ind.  534.  issued  by  t  he  officers  of  a  school  district 

lAind  for  School  Site,  —  Under  Rev.  to  pay  for  school  furniture  and  sup- 

Stat.  Ind.,  §  4446,  the  trustees  of  two  plies,  the  complaint  need   not  allege 

or  more  school  townships  may  estab-  that  the  articles  purchased  were  such 

lish  joint  graded  schools  and  may  ac-  as  the  school  board  had  authority  to 

quire   land   for    that  purpose,   and  a  purchase,  since  want  of  such  authority 

petition  in  an  action  on  a  note  made  by  is  a  matter  to  be  alleged  and  proved  by 

a  trustee   for  the   price  of  land  pur-  the  defendant.     Buffalo  School- F urn i- 

chased  for  the  establishment  of  such  a  ture  Co.  v.  School  Dist.  No.  4,  7  Kan. 

school  need  not  allege  facts  showing  App.  796. 

that  such  purchase  was  necessary,  or  Objoction  Raisod  in  Spocifleationt  of  Do- 
that  it  was  necessary  to  establish  the  fenoo. —  Where  a  builder  sues  a  school 
school,  since,  under  the  statute,  the  district  in  assumpsit  to  recover  for 
trustees  are  the  sole  judges  of  such  labor  performed  and  materials  fur- 
necessity.  Craig  School  Tp.  v,  Scott,  nished  in  building  a  schoolhouse,  the 
124  Ind.  72.  defendants  cannot  object  to  the  absence 

In  Kentucky  it  has  been  held  that  in  of  proof  of  a  legal  meeting  to  deter- 

an  action  to  recover  the  price  of  ma-  mine  upon  the  building  and  the  raising 

terials  used  in  the  construction  of  a  of  money  therefor,  unless  such  objec- 

school  building  the   declaration  must  tions  have  been  raised  in  their  specifi- 

state  facts  showing  that  the  trustees  cations  of  defense.    Collins  v.  School 

had  legal  authority  to  contract  a  debt  Dist.  No.  7,  52  Me.  522. 

for  such  purpose,  to  wit,  that  a  ma-  1.  Iron  River  Bank  v.  School  Direct- 

jority  of  the  white  voters  of  the  district  ors,  91  Wis.  596,  which  was  an  action 

had   consented   to   the  building  of    a  under  a  Wisconsin  statute, 

schoolhouse,  or  that  a  tax  had  been  2.  Illinoif  —  Suit  to  Restrain  Removal 

levied  for  that  purpose.     King  v.  Com-  of  Schoolhouse.  —  A  suit  to  restrain  the 

mon  School  Dist.  No.  23.  (Ky.  1895)  32  removal  of  a  schoolhouse  from  one  site 

S.  W.  Rep.  752.  to  another  should  be  brought   by  the 

New  York,  —  In  Shuler  v,  Meyers,  5  directors  of  the  district,  and  not  by  the 
Lans.  (N.  Y.)  170,  the  complaint  alleged  trustees  of  the  township.  Ruble  v, 
an  agreement  to  build  a  schoolhouse  School  Dist.  No.  5,  42  111.  App.  483. 
for  certain  trustees  according  to  an  Suit  to  Compel  Conveyance  of  Land.  — 
agreement  made  with  such  trustees,  The  directors  cannot  maintain  a  suit  in 
and  that  the  trustees  omitted  and  re-  their  official  capacity  to  compel  a  con- 
fused to  pay.  It  was  held  that  since,  veyance  of  land  for  a  schoolhouse  site, 
under  the  statutes,  the  defendants  as  Such  a  suit  can  be  brought  only  in  the 
trustees  had  no  authority  to  act  or  to  name  of  the  school  trustees  or  in  that 
build  a  schoolhouse  except  by  a  vote  of  some  person  having  a  pecuniary  in- 
of  the  inhabitants  at  a  meeting  of  the  terest,  such  as  a  taxpayer  of  the  dis- 
district,  therefore  the  complaint  should  trict.  Wilson  v.  School  Directors,  81 
have  averred  that  they  were  authorized  III.  180. 
by  a  vote  of  the  district  or  in  proper  Iowa  —  Remedy  by  Appeal  to  County 
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3.  Lguries  to  School  Bnildings  and  Improper  Use  ThereoC  —  The 
use  of  a  schoolhouse  for  other  than  school  purposes  mav  be 
restrained  in  equity  at  the  suit  of  a  taxpayer  of  the  district,*  and 
the  district  or  any  officer  thereof  in  actual  occupancy  of  a  build- 
ing used  for  school  purposes  may  nnaintain  an  action  of  trespass 
against  a  party  who  breaks  and  enters  such  building.* 

VI  School  Teachebs — 1.  Actions  by  Teachers— a.  In  General 
—  SeeoYery  for  Seniees. — A  teacher  who  has  performed  services 
under  a  valid  contract  to  teach,  and  who  has  received  an  order 
upon  the  treasurer  for  payment,  may  maintain  an  action  against 
the  district  to  recover  for  services  rendered.* 

Defenses  to  Aotion  on  Contract.  —  In  jurisdictions  where  the  possession 
by  the  teacher  of  a  certificate  of  qualification  is  made  a  condition 
precedent  to  the  formation  of  a  valid  contract  to  teach,  he  can- 
not recover  unless  he  has  obtained  such  a  certificate ;  *  but  a 
teacher's  pay  cannot  be  reached  by  garnishing  the  district  or  its 

Superintendent. — A  court  of  equity  wiU  2.  Action  by  School  Directors.  — 
not  interfere  with  the  action  of  a  school  Although  the  legal  title  to  school  prop- 
board  in  changing  the  site  of  a  school-  eriy  is  vested  in  the  trustees  of  schools, 
house  unless  such  a  board  had  exceeded  the  school  directors  of  a  district,  who 
its  jurisdiction;  in  all  other  cases  the  are  in  actual  occupancy  of  the  school- 
remedy  is  by  appeal  to  the  county  house,  may  maintain  trespass  for 
superintendent.  Vance  Z'.  Wilton  Dist.  breaking  and  entering  it.  Alderman 
Tp.,  23  Iowa  408.  V.  School  Directors,  91  111.  179. 

Suit  by  Resident  Taxpayer.  —  Where  Action  by  Inhabitants  of  District. — The 

the  board  of  directors  has  illegally,  but  district  alone  can  bring  trespass  quare 

not  fraudulently,  spent  money  in  the  clausum  fregit^  and  the  inhabitants  of 

purchase  of  a  schoolhouse  site  and  in  the  district,  having  no  estate  in  any 

erecting  a  building  ihereon,  a  resident  form  in  the  property  thereof,  cannot 

and  taxpayer  of  the  school  district  can-  maintain  such  an  action.     Chaplin  t^. 

not  maintain  an  action  in  the  name  of  Hill,  24  Vt.  528. 

the  district  to  recover  a  personal  judg-  8.  Martin  v.  Flwood,  35  Minn.  309. 

ment  agaiuFt  such  directors  unless  the  In  this  case  it  wus  held  that  the  fact 

proper  officers  of  the  district  have  re-  that  the  treasurer  might  be  compelled 

fused    to  bring   such    action   upon   a  by  mandamus  to  pay  the  order  did  not 

demand  properly  made.     Independent  prevent  the  teacher  from  maintaining 

School  Dist.  V.  Gookin,  72  Iowa  387.  an  action  on  the  contract,  even  though 

Li  Kew  Hampshire  it  has  been  held  the  complaint  did  not  allege  that  pay- 
that  where  an  action  to  establish  the  m^nt  was  refused  from  lack  of  funds, 
location  of  a  schoolhouse  is  brought  4.  Waiver  of  Seqnirement.  —  A  district 
against  a  district,  and  such  district  is  has  no  authority  to  waive  the  provision 
afterwards  abolished  by  a  law  which  of  the  statute  requiring  a  teacher  to 
transfers  its  rights  and  liabilities  to  the  produce  a  certificate  from  the  superin- 
town  district,  the  latter,  being  a  de-  tending  committee,  or  to  dispense  with 
fendant  in  interest,  should  be  made  a  the  certificate,  and  where  a  teacher  who 
defendant  of  record  and  should  have  has  no  certificate  has  recovered  a  judg- 
notice  and  an  opportunity  to  be  heard,  ment  against  the  district  such  judg- 
Lovertn  v.  School  Dist.  No.  3,  64  N.  H.  ment  may  be  restrained  by  injunction 
102.  by  any  taxpayer  of  the  district  suing 

1.  Scofield  V,  Eighth  School  Dist.,  27  in  behalf  of  himself  and  others.     Barr 

Conn.  4q9,  holding  that  a  taxpayer  is  z/.  Deniston,  19  N.  H.  170. 

entitled  to  an  injunction  against  the  Time  of  Baising  Objection.  —  In  an  ac- 

use  of  a  schoolhouse  for  religious  and  tion  bv  a  school  teacher  to  recover  for 

Sunday-school    meetings    and    **  pro-  services   rendered,    an    objection  that 

tracted    meetings."      See  also   to  the  the  plaintiff  does  not  possess  the  certifi- 

same  effect   Spencer   v.  Joint  School  cate  of  qualification  required  by  statute 

Dist.  No.  6,  15  Kan.  259.  must  be  raised  before  the  evidence  is 
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officers,  and  therefore  the  (act  that  a  district  has  submitted  to 
garnishment  proceedings  constitutes  no  defense  to  an  action  by  a 
teacher  to  recover  for  services  rendered.* 

BmiMdj  for  Wrongful  DUoharga.  —  Whether  the  courts  will  review 
the  action  of  the  school  authorities  in  discharging  a  teacher 
depends  upon  the  statutory  provisions  of  the  jurisdiction  in 
which  the  case  arises.^ 

b.  Parties.  —  An  action  by  a  teacher  on  a  contract  of  employ- 
ment should  be  brought  against  the  officers  of  the  district  in  their 
corporate  capacity,  and  not  against  the  persons  with  whom  the 
contract  was  made,  as  individuals.' 

closed;  and  where  it  is  not  made  until  for  services  rendered  by  a  teacher,  the 

after  the  evidence   is  closed  and  the  defendants    were  sued    by    their    in- 

cause  is  being  summed  up.  it  comes  dividual  names,  with  the  description 

too  late.    Sproul  v.  Smith,  40  N.  J.  L.  appended  of  '*  trustees  of  school  dis- 

314.  trict  No.  98,  Delaware  township,  Hunt- 

1.  School  Dist.  No.  4  v.  Gage,  39  erdon  county."  It  was  held  that  the 
Mich.  484.  action  should  have  been  against  the 

2.  In  Iowa  a  teacher  who  is  dis-  district  by  its  true  corporate  name,  and 
charged  by  the  district  board  of  school  since  the  defendants  were  strangers  to 
directors  may  appeal  to  the  county  the  order  sued  on,  and  never  had,  in 
superintendent,  and  where  the  dis-  any  capacity,  retained  or  employed  the 
charge  has  been  made  after  a  hearing  plaintiff,  the  action  against  them  could 
of  the  case  by  the  directors  such  appeal  not  be  maintained. 

is  the  only  remedy,  and  the  courts  will  Action  Against  Successors  in  Office,  — 
not  interfere.  Kirkpatrick  v,  Inde-  Where  a  schoolmaster  has  been  em- 
pendent  School  Dist.,  53  Iowa  585.  ployed  by  the  trustees  of  a  school  dis- 

But  a  teacher  who    has  been  dis-  trict,  under  a  contract,  he  may  sue  in 

charged  without  a  hearing  may  appeal  assumpsit  for  his  pay,  and  where  the 

to  the  courts.     Burkhead  v,  Independ-  trustees  who  made  the  contract  have 

ent  School  Dist.,  107  Iowa  29.  gone  out  of  office  the  action  is  properly 

And  the   provisions  of  the  statute  brought    against    their  successors    in 

authorizing  an  appeal  to  the  county  office.     Williams  v.  Keech,  4  Hill  (N. 

superintendent  do  no(  preclude  an  ap-  Y.)  168. 

peal  to  the  courts  upon  questions  con-  Somedy  by  Kandamns.  —  The  mem- 

cerning    the  authority  of    the    board  bers  of  a  school  commil tee  who  have 

of  directors.     Rodgers  v.  Independent  agreed  in  writing  to  pay  to  a  teacher  a 

School  Dist.,  100  Iowa  317.  certain  sum  per  month  are  noi  person- 

In  New  Tork,  under   Laws   1896,   c.  ally    liable    on    such    contract.      The 

387.  ^   18,   26,   the  board   of    school  claim  may  be  enforced  against  them  in 

supermtendents  of  New  York  city  had  their  corporate  capacity,  but  in  such  a 

power  to  remove  teachers,  subject  to  case  the  proper  remedy  is  by  a  man- 

the  review  of  the  board  of  education,  damns tocompel  the  committee  to  give 

and  the  decision  of  the  board  of  educa-  an  order  on  the  county  treasurer  for 

tion  was  not  subject  to  review  by  the  the  sum  due  to  the  plaintiff,  and  not 

courts.     Likewise  under  the  charter  of  by  an  action  on  the  contract  in  a  jus- 

the  city  of  New  York  which  took  effect  tice's  court.     Robinson  v,  Howard,  84 

in  1898,  the  decision  of  the  board  of  N.  Car.  151. 

school  superintendents  in  removing  a  In  Ohio  a  township  forms  a  district 

teacher  is  reviewable  by  the  board  of  for  school  purposes,  and  there  are  sub- 

the  borough   in   which  such   removal  divisions  in  the  townships  which  are 

took  place,  and  the  decision  of  the  lat-  called  subdistricts.     A  board  of  educa- 

ter  board  will  not  be  reviewed  by  the  tion  which  has  general  authority  and 

courts.     People  v.   Hubbell,  38  N.  Y.  supervision  over  the  whole  township  is 

A  pp.  Div    194.  authorized  to  employ  teachers,  and  is 

8,  ninstrations  of  Bnlo.  —  In  Sproul  made  a  body  corporate  with  capacity 

V,  Smith.  40  N.  J.  L.  314,  which  was  an  to  sue  and  be  sued.    Over  the  subdis- 

action  on  an  order  given  in  payment  tricts  there  are  local  directors  to  whom 
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c.  Pleadings  —  Averment  of  Employment.  —  In  an  action  against  a 
school  district  to  recover  for  services  rendered,  the  complaint 
must  show  that  the  plaintiff  was  employed  by  the  district  or  its 
officers,*  but  it  is  generally  held  unnecessary  to  set  forth  in  detail 
the  facts  showing  that  the  officers  making  the  contract  had 
authority  to  make  it.* 

Performanoe  by  Flaintiif.  —  The  declaration  should  show  that  the 
plaintiff  has  performed  all  of  the  duties  pertaining  to  the  office 
of  a  teacher,'  and  where  the  possession  of  a  certificate  of  qualifi- 

are  given  certain  powers,  among  others  Answer  Denying  Legality  of  Employ- 
to  employ  teachers  for  their  own  sub-  ment.  —  In  an  action  on  a  contract  of 
districts.  The  power  is  nevertheless  employment  as  a  school  teacher,  where 
given  to  the  board  of  education  to  in-  the  complaint  alleges  that  the  plaintiff 
crease,  but  not  to  diminish,  the  pay  of  was  duly  employed  by  the  legally 
the  teachers.  Under  these  provisions  elected  and  qualified  school  trustees  of 
it  has  been  held  that  an  action  by  a  the  corporation,  an  answer  alleging 
teacher  to  recover  for  breach  of  con-  that  she  was  not  legally  employed  by 
tract  must  be  brought  against  the  board  the  board  of  school  trustees  is  simply 
of  education  of  the  township,  and  not  a  fpecial  or  argumentative  denial  of 
against  the  local  directors  of  the  sub-  the  complaint,  and  having  been  inter- 
district.  State  V.  Board  of  Education,  posed  after  a  general  denial,  under 
2  Cine.  L.  Bui.  114,  7  Ohio  Dec.  (Re-  which  all  the  facts  averred  in  the 
print)  326.  special  denial  were  provable,  there  is 
1.  Beqnidtee  and  Siiffieienoy  of  Com-  no  error  in  sustaining  a  demurrer 
Iilaint. —  In  Rochester  v.  Shaw,  100  thereto.  Milford  f.  Powner,  126  Ind, 
Ind.    268,   a    teacher   sued    a    school  528. 

town  to  recover  for  services  rendered  2.  Anticipation  of  DefenBei. — Although 
in  teaching  school.  The  complaint,  it  is  provided  by  statute  that  the 
which  was  in  two  paragraphs,  one  on  trustees  of  each  school  district,  and, 
a  contract  and  one  on  an  account,  where  the  township  supports  but  one 
alleged  in  substance  that  the  plaintifT  school,  the  commissioners,  shall  have 
had  been  employed  by  the  defendant  power  to  employ  a  teacher,  a  person 
to  teach  school;  that  she  commenced  employed  by  the  commissioners  need 
so  teaching  under  such  contract  of  em-  not  allege  in  his  complaint  that  there 
ployment;  that  she  fully  discharged  is  but  one  school  supported  by  the 
all  the  duties  and  conditions  on  her  township;  if  the  fact  is  otherwise  it  is 
part  in  accordance  with  the  terms  of  a  matter  to  be  set  up  by  the  defendant 
the  agreement;  and  that  before  the  ex-  in  his  pleadings.  Commissioners  v, 
piration  of  the  term  of  the  contract  she  Criswell,  6  Ala.  565. 
was  discharged  without  cause  on  her  That  Contract  Was  in  Writing.  —  In 
part.  The  defendant  demurred  to  this  Ryan  v.  School  Dist.  No.  13,  27  Minn, 
complaint  on  the  ground  that  it  did  not  433,  it  was  held  that  a  complaint  alleg- 
show  that  the  plaintiff  was  employed  ing  that  the  plaintiff  was  employed  by 
by  the  trustees  of  the  school  town ;  that  the  defendant  as  a  teacher  and  that  the 
it  did  not  show  that  the  town  was  in-  contract  of  employment  was  in  writing 
corporated  or  that  there  was  a  board  of  showed  that  the  contract  was  made  by 
trustees  in  the  town;  and  that,  as  the  the  trustees  at  a  legal  meeting  called 
second  paragraph  of  the  complaint  was  for  that  purpose,  and  that  further  aver- 
only  on  an  account,  such  liability  could  ments  of  authority  on  the  part  of  the 
not  be  created  against  the  corporation  trustees  were  unnecessary, 
without  a  special  contract  with  the  8.  Averments  Held  to  Be  Soffident. — 
trustees,  and  the  complaint  failed  to  In  Commissioners  v.  Criswell,  6  Ala. 
allege  such  special  contract.  This  565,  the  contract  on  which  the  action 
demurrer  was  overruled,  and  the  com-  was  based  provided  that  C.  should 
plaint  was  held  to  be  sufficient,  on  the  teach  the  school  of  the  township;  that 
ground  that  the  averment  of  employ-  the  commissioners  should  furnish  a 
ment  by  the  defendant  necessarily  im-  **  comfortable  house  '*  and  remunerate 
plied  employment  by  the  officers  of  the  C.  with  the  '*  available  funds  "  for  one 
school  town,  year;  and  that  C.  should  pay  five  hun- 
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cation,  or  its  exhibition  to  the  school  officers,  is  required  by  stat- 
ute, compliance  with  the  provisions  of  the  statute  must  also  be 
alleged.  * 

dred  dollars  to  support  a  female  school,  Evidenoe  nxider  General  Inoe. —  In  aa 

as  an  emolument  for  a  tutoress.     The  action  of  assumpsit  for  services  ren- 

declaration  alleged  that  C.  had  taught  dered  as  a  teacher  the  defendant,  under 

school  for  the  year  1839,  ^^  his  con-  the  general  issue  and  notice  of  defense 

tract  required,  and  that  the '*  available  that  the  plaintiff  was  incompetent  to 

funds  "  for  that  year  amounted  to  a  manage  the  school,  may  prove  certain 

certain  sum.     It  was  held  that  the  dec-  particular  instances  of  mismanagement 

laration  was  sufficient  although  it  did  on  the  part  of  the  plaintiff.     Holden 

not  state  the   precise   day   when   the  v,  Shrewsbury  School  Dist.  No.  10,  38 

plaintiff  should  have  been  paid,  and  did  Vt.  529. 

not  allege  that  the  plaintiff  had  paid  or  1.  Qnalifloation  to  Teaoh  —  Poiseiaion 

tendered  the  sum  agreed  upon  to  sup-  of  Certificate.  —  In  Goetz  v.  School-Dist. 

port  the  female  school  mentioned  in  No.  59,  31  Minn.  164,  it  was  held  that 

the  contract.  an  averment  that  the  plaintiff  was  "  a 

Performanoe  of  ConditioiiB  Preoedent. —  duly  qualified  teacher  of  and  in  the 
In  G7/»ra</<E7  a  public-school  teacher  who  public  schools  of  the  state"  implied 
has  been  discharged  by  the  board  of  that  he  had  received  the  certificate  re- 
directors  may  appeal  within  thirty  days  quired  by  statute,  and  was  sufficient, 
to  the  county  superintendent;  but  the  Distinguishing  Ryan  v,  School-Dist. 
provision  of  the  statute  authorizing  No.  13,  27  Minn.  433.  See  r^/i/ra,  Jack- 
such  appeal  is  merely  directory,  and  son  School  Tp.  v.  Farlow,  75  Ind.  118. 
where  a  teacher  who  has  been  engaged  And  see  article  Public  Officers,  vol. 
for  a  specific  term  and  has  been  dis-  17,  p.  153. 

charged  without  cause  brings  an  action  In  f/linoisy  under  the  school  law  of 

for  such  discharge,  he  need  not  allege,  1849,  '^^  ^^  action  by  a  teacher  against 

as  a  condition  precedent  to  the  recovery  a  school  district  to  recover  for  services 

of  his  salary  for  the  whole  term,  that  rendered,  it  was  necessary  to  aver  in 

he  has  appealed  to  the  county  superin-  the  declaration  that  a    certificate    of 

tendent.     School  Dist.  No.  3  v.  Hale,  qualification   was  exhibited  to  the  di- 

15  Colo.  367.  rectors  prior  to  the  commencement  of 

General  Averment  of  Performanoe  of  Dn-  the  school.     Casey  v.  Bald  ridge,  15  111. 

tiei. —  In   Indiana   it   is    provided    by  65.     And  the  omission  of  such  aver- 

statute  that  school  teachers  shall,  at  ment  was  not  cured  by  verdict.     Smith 

the  end  of  the  term,  make  a  report  to  v.  Curry,  16  111.  147.     A  like  averment 

the  school  trustees  showing  the  length  was  necessary  in  an  action  under  the 

of  the  school  term  in  days,  the  number  Act  of  1857.     Botkin  v.  Osborne,  39  111. 

of  the  pupils  admitted,  etc.,  but  it  has  loi.     And  under  the  Act  in  force  July 

been  held  that  in  an  action  by  a  teacher  i,  1889,  the  plaintiff  must  affirmatively 

to  recover  her  salary  a  complaint  alleg-  allege  the  facts  necessary  to  constitute 

ing  that  the  plaintiff  has ''performed  all  a  compliance  with  the  statute.     Stan- 

and  singular  her  duties  according  to  hope  v.  School  Directors,  42  III.  App. 

said  contract "   is  sufficient,  although  570. 

it  does  not  allege  directly  that  the  re-  In  Vermont  it  has  been  held  that  in 
port  required  by  statute  has  been  an  action  for  pay  as  a  teacher  the  dec- 
made,  at  least  as  against  a  motion  in  laration  need  not  aver  that  the  plain- 
arrest  of  judgment,  where  no  demur-  tiff  has  obtained  a  certificate.  Doyan 
rer  has  been  interposed.  Owen  School  v.  School  Dist.  No.  3,  35  Vt.  520. 
Tp.  V.  Hay.  107  Ind.  351.  Contraot  of  Employment  Bet  Ont. —  In 

Averments  of  Answer.  —  In  an  action  Kansas  \.he  ^tiiiion  must  show  that  the 

by  a  teacher  employed  to  teach  in  a  teacher  possessed  the  requisite  certifi- 

public  school  in  an  incorporated  city,  cate  of  qualification,    but   where   the 

where  the  plaintiff  alleges  employment  contract  of  employment  is  set  out  in 

under  a  contract  for  a  definite  length  the  petition  in  such  a  way  as  to  show 

of  time,  an  answer  justifying  a  dis-  that  the  certificate  was  issued  before 

missal    before    the   end   of    the    term  the  contract  was  made,  a  direct  aver- 

must  aver  a  breach  of  such  contract  by  ment  that  it  was  so  issued  is  unneces- 

the  teacher.    Crawfordsville  v.  Hays,  sary.     Hamrick  v.  Board  of  Education, 

42  Ind.  200.  28  Kan.  385. 
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ThMX  IHatrlet  Em  SoAdtnt  Fundi  to  Pfty  CUim.  —  It  is  not  necessary  to 
allege  that  the  officers  against  whom  the  suit  is  brought  have  in 
their  hands  sufficient  funds  to  pay  the  plaintiff's  claim.* 

d.  Province  of  Court  and  Jury. —  Whether  a  teacher  is 
competent '  and  whether  funds  in  the  hands  of  a  school  agent 
have  been  placed  there  absolutely  for  the  use  of  a  teacher  are 
questions  for  the  jury.* 

2.  Actions  Against  Teaohen  —  Cmel  wnd  XxMiiiva  Pimiihinont  of  PnpUi. 
—  Where  the  defendant  in  an  action  for  cruel  and  excessive  pun- 
ishment admits  the  acts  of  violence  alleged  in  the  petition,  but 
seeks  to  justify  them  on  the  ground  that  they  were  warranted  by 
the  conduct  of  the  plaintiff,  his  plea  must  allege  facts  showing 
the  necessity  for  the  punishment  administered,  as,  for  instance, 
that  resistance  was  offered  to  the  legitimate  exercise  of  his 
authority.^  Whether  the  punishment  in  a  given  case  was  exces- 
sive is  a  question  for  the  jury.* 

Vn.  ACTIOirS  BT  PlTPILS  FOB  EXCIVSIOIT  OB  EXPITLSIOIT  FBOK 
School  —  in  Ooneral.  —  Where  a  pupil  is  wrongfully  expelled  or 
excluded  from  a  public  school  an  action  may  be  maintained  to 
recover  damages  for  such  expulsion  or  exclusion.* 

1.  Harmony  School  Tp.  v.  Moore,  So  insufficient  on  demurrer,  as  showing 
Ind.  276;  Gay  v,  Bankston,  100  Ala.  no  justification  of  the  acts  of  severity 
280.  alleged.     Hathaway  t^.  Rice,  19  Vt.  102. 

2.  Ewing  V.  School  Directors,  2  111.  In  Cooper  v,  Mcjunkin  4  Ind.  290, 
App.  458.  the  first  count  of  the  complaint  was  for 

8.  Dore  v.  Billings,  26  Me.  56.     In  an  assault  and  battery,  and  the  second 

this  case  it  appeared  that  the  plaintiff,  count  alleged  that  the  defendant  un- 

a  teacher  who  sued  to  recover  his  sal-  lawfully  and  with    inhuman  violence 

ary,  had  neglected  to  obtain  the  certifi-  beat,  bruised,  cut.  and  gashed  the  face 

cate  of  qualification    required  by  the  and  head  of  the  plaintiff.     The  plea  of 

statute,  but  it  was  held  that  the  town  the  defendant  alleged  that  the  several 

alone  was  entitled  to  raise  the  objec-  trespasses  mentioned  were  one  and  the 

lion,  and  that  it  could  not  be  raised  by  same;  that  the  relation  of  teacher  and 

a  school  agent  to  whom  money  had  pupil  subsisted;    that  in   and   during 

been  paid  by  ihe  town  for  the  purpose  school  hours  the  plaintiff  was  negligent 

of  paying  the  teacher.     In  such  a  case  and  disorderly;  that  the  defendant  as 

the  school  agent  holds  the  funds  for  the  teacher,    finding   it   necessary   for  the 

use  of  the  teacher,   but  whether  the  good   government  of  the  school,  did 

money  was  placed  there  absolutely  for  thereupon  moderately  correct  the  plain- 

the  teacher's  use  is  a  question  of  fact  tiff,  as  he  lawfully  might,  for  the  cause 

for  the  jury.  aforesaid,  and  that  this  moderate  cor- 

4.  Plea — Jostiiloation    of  Severity. —  rection  constituted  the  several  acts  of 

Where  the  declaration  averred  that  the  trespass  mentioned  in  the  declaration, 

defendant,  with  a  club,  fists,  and  a  raw-  It  was  held   that  this  plea  was  not  a 

hide,  struck  the  plaintiff  a  great  num-  good  answer  to  the  second  count  of  the 

ber  of  violent  blows,  and  threw  him  declaration,  and  did  not  show  a  justifi- 

down,  and  kicked  and  wounded  him,  cation  for  the  acts  of  violence  alleged 

and  tore  his  clothes,  a  plea  alleging  therein. 

that  defendant  was  a    schoolmaster,  6.  State    v.    Mizner,    45   Iowa  248; 

that  the  plaintiff  was  his  scholar,  that  Com.  v,    Randall,  4  Gray  (Mass.)  36; 

the  plaintiff  conducted  himself  saucily  State  v.  Boyer,  70  Mo.  App.  156;  Lan- 

and    contumaciously   toward    the   de-  der  v.  Seaver,  32  Vt.  114. 

fendani,  and  refused  to  obey  his  lawful  6.  Learock  v.    Putnam,    iti    Mass. 

commands,  whereupon   the  defendant  499;  Davis  v,  Boston,  133  Mass.  103; 

moderately  corrected  him  therefor,  is  Roe    v.    Deming,    21    Ohio    St.    666; 
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Pltadingt.  —  The  declaration  must  allege  facts  showing  that  the 
plaintiff  is  within  the  age  limit  prescribed  by  statute  for  pupils 
in  attendance  at  the  public  schools,^  and  also  that  the  action  of 
the  school  authorities  in  suspending  or  excluding  him  was  wan- 
ton or  malicious.* 

Hatter  of  Jnitiileation  —  How  Pleaded.  —  In  trespass  for  assaulting  a 
pupil  and  forcibly  ejecting  him  from  the  schoolhouse,  the  defend- 
ants cannot  justify  as  prudential  committee  and  teacher,  under 
the  general  issue;  such  matters  of  justification  must  be  pleaded 
specially,  even  in  a  case  where  the  plaintiff's  own  evidence  shows 
the  official  position  of  the  defendants.* 

VnL   COKPLAIHT  FOB  BlSTTJBBIirO  SCHOOL  WHILE  DT  SESSIOH.  — 

Under  a  statute  making  it  a  criminal  offense  wilfully  to  interrupt 
or  disturb  a  school  while  in  session,  a  complaint  charging  such 
offense  must  allege  that  the  school  was  in  session  at  the  time 
when  it  was  committed.* 

Stephenson  v.  Hall,  14  Barb.  (N.  Y.)  age  is  fatally  defective.     Rogers  v.  Mc- 

222.  Craw,  61  Mo.  App.  407. 

In  Kaiiachiisetti  the  exclusive  remedy  2.  McCormIck  v,  Rurt,  95  111.  263. 
of  a  child  to  recover  damages  for  an  TJnlawfii]  Admiidon  of  Other  Children. 
exclusion  from  the  public  schools  is  an  —  In  an  action  by  a  resident  of  a 
action  of  tort  against  the  city  or  town,  school  district  against  the  trustees  for 
under  Gen.  Stat.  Mass.,  c.  41,  §  11  excluding  his  child  from  the  school, 
(Pub.  Stat.  Mass.,  c.  47,  g  12).  Lea-  a  declaration  which  alleges  that  the 
rock  V.  Putnam,  ill  Mass.  4Q9.  This  plaintiff  is  a  resident  of  the  district, 
statute,  however,  applies  only  where  that  he  has  children  whom  he  is  desir- 
the  child  is  excluded  by  the  school  ous  of  having  taught  in  such  school, 
committee,  and  where  the  exclusion  is  and  that  the  defendants,  contriving  to 
by  the  teacher  an  appeal  to  the  com-  deprive  him  of  the  benefit  of  having 
mittee  is  a  condition  precedent  to  the  his  children  educated  therein,  have 
bringing  of  an  action.  Davis  v.  Bos-  unlawfully  admitted  colored  children 
ton,  133  Mass.  103.  into  the  school,  whereby  the  plaintiff 
At  to  the  Proper  Partiei  to  an  action  for  has  been  deprived  of  the  benefit  of  ha v- 
exclusion  from  the  public  schools  see  ar-  ing  his  children  taught  in  said  schocil, 
tide  Par£nt  and  Child,  vol.  15,  p.  450,  but  which  fails  to  allege  that  the  ex- 
it Averment  of  Age  of  Child.  —  Where  elusion  was  either  wilful  or  malicious, 
a  statute  fixes  the  school  age  between  is  bad  on  demurrer.  Stewart  v,  Soath- 
the  ages  of  six  and  twenty  years  ard,  17  Ohio  402. 
a  petition  alleging  that  the  plaintiff  is  8.  Mack  v,  Kelsey,  61  Vt.  399. 
over  six  and  under  twenty-one  years  of  4.  State  v,  Gager.  28  Conn.  232. 
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By  Henry  Stsphsn. 

I  BsFnriTioir  avb  Hatvbx,  251. 

1.  Definition^  251. 

2.  Nature^  251. 

n  Hbobssitt  AirD  Adyisabhitt,  253. 

1.  Jn  General^  253, 

2.  Certainty  of  Place^  254. 

3.  Certainty  of  Time^  254. 

4.  Omission  of  Videlicet^  254. 

m.  Sftbct,  255. 

1.  On  Material  Matter^  255. 

2.  C?«  Immaterial  Matter ^  256. 

I  BSTnriTioir  AirD  HATxniE  —  1.  Beflnition.  —  The  words  5^//^:^/ 
and  videlicet  are  interchangeable  and  mean  "  to  wit  "  or  *'  that  is 
to  say."  * 

2b  Hatnre.  —  The  natural  and  proper  use  of  either  a  scilicet  or  a 
'videlicet  is  to  particularize  that  which  has  before  been  stated 
generally,  and  to  explain  that  which  is  indifferent,  doubtful,  or 
obscure.*     However,  it  sometimes  may  work  a  restriction  of  the 

1.  I  Chitty  OD  Pleading  (i6th  Am.  eral,  and  which,  without  such  explana- 

cd.)  325.  tion,  might  with  equal  propriety  have 

2..  Mallett   v,   Stevenson,   26  Conn,  been    applied    to    different    objects.'* 

428;   Guschnor  v,   Keith,   9  111.   App.  Citing  i  Chitiy's  Crim.  Law  226. 

416;   Cotton    V,  Ward,  3  T.  ti.  Mon.  SeiUoet  in  Plea  Aiding  Deeltration. — 

(Ky.)  309;  Bucic  V,  Lewis,  9  Minn.  314;  In   an    action  on   a  covenant    that  a 

Sullivan  V.  State,  67  Miss.  346;  Haak  z/.  farm  contained  at  least  eighty  acres, 

Breidenbach,  6  Binn.  (Pa.)  12;   U.  S.  the  declaration  averred  that  the  farm 

v.  Qnincy,  6  Pet.  (U.  S.)  467;  Stakely  did  not  contain  more  than  fifty  acres. 

V.  Butler,  Hob.  175;  Knight  v,  Pres*  The  plea  was  that  it  did  contain  more 

ton,  2  Wils.  C.  PI.  335.  than  fifty  acres,  that  is  to  say  eighty 

Othar  Statamsnti  of  Its  Ifatnrs.— In  acres,  concluding  with  a  verification. 

Stukely  v.   Butler,  Hob.  172,  Hobart»  The  replication  was  that  the  farm  did 

C.  J.,  speaking  of  the  use  of  a  videlicet^  not  contain   eighty  acres,    nor    more 

said   that  *'  it  is  clausila  anciiiaris,  a  than   fifty.      The   court  said:     "  The 

kind  of  handmaid  to  another  clause,  averment  in  the  declaration  that  the 

and  to  deliver  her  mind  and   not  her  farm  did  not  contain  more  than  fifty 

own;  and  therefore  it  is  a  kind  of  in-  acres  is  general  and  inconclusive.     If 

terpreter.'*  issue  had   been   taken    upon    it,   and 

In  Com.   V,   Hart,  10  Gray  (Mass.)  found  for  the  defendant.  11  would  not 

465,  it  was  said  thai  "  the  precise  and  have  shown  that  his  covenant  had  not 

legal  use  of  a  videlicet  in  every  species  been  broken.     The  issue   would  have 

of  pleading  is  to  enable  the  ploader  to  been  immaterial.     The    defendant  in 

isolate,  to  distinguish,  and  to  fix  with  his  plea  says  that  the  farm  did  contain 

certainty  that  which  was  before  gen-  more  than  fifty  acres,  to    wit,  eighty 
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preceding  allegations  when  they  are  not  express  and  special,  but 
are  so  indifferent  that  they  are  capable  of  being  restrained  with- 
out apparent  injury  to  them,  though  by  construction  of  law  they 
would  have  had  the  larger  sense  if  there  had  been  no  videlicet J^ 
It  cannot,  as  a  general  rule,  be  used  to  preface  anything  contrary 
or  repugnant  to  the  premises,  nor  can  it  increase  or  diminish  the 
precedent  matter;  ^  and  if  it  attempts  to  do  either  the  statement 

acres;  thus  particularizing  that  which  the  indictment  averred  that  one  Sulli- 

was  before  general,  and  thereby  pre-  van   unlawfully  engaged  in    a    prize 

senting  the  material  point  upon  which  fight  with  one  Kilrain,  and  then,  under 

the  action  depended.     The  defendant,  a  t^'^/iV^/,  explained  and  particularized 

by  concluding  this  plea  with  a  verifi-  this  averment  by  averring  that  Sulli- 

cation,  shows  that  he  considered  it  as  van  went  into  a  prize  ring  and  there 

containing  new  and  material  matter,  beat  the  said  Kilrain,  it  was  held  that 

which  the  opposite  party  had  a  right,  the  indictment  was  bad  because  it  read 

and   indeed   was    bound,    to    answer,  as  though  the  pleader  had   said   that 

The    replication,    therefore,    must    be  Sullivan  engaged  in  a  prize  fight  with 

considered  as  taking  issue  upon  that  Kilrain  by  goini^  into  a  prize  ring  and 

averment;  and  the  succeeding  words,  there  beating  him,  and  this  act  of  Sul- 

'  nor  more  than  fifty  acres,'  are  imma-  livan  could  not,  in  the  nature  of  things, 

terial,  and  may  be  stricken  out  as  sur-  constitute  a  prize  fight.     The  court  said 

plusage."       Gleason    v,    M'Vickar,    7  that  this  indictment  illustrated  **  the 

Cow.  (N.  Y.)  42.  wisdom  of  the  advice   given    by   Mr. 

Partionlarislng   Ctonerallty   of   Indiot-  Bishop,  '  to  have  nothing  to  do  with 

meat.  —  Where  an  indiclmeni,  employ-  the  videlicet  unless  in  exceptional  cir- 

ing   the   words  of  a  statute,  charged  cumstances.*  "    Sullivan  v.  State,  67 

that  the  defendant  was  concerned  in  Miss.  346. 

fitting  out  a  vessel  with  intent  that  she  1,  Dakin's    Case,    2    Saund.    291a; 

should  be  employed  in  the  service  of  Sullivan  v.  State,  67  Miss.  346. 

a  foreign  people,   and    thus  confined  Instances  of   BaiUletion.  —  Where    a 

such  employment  under  a  videlicet  to  complaint    described  "  certain  intoxi- 

the  service  of  the  United  Provinces  of  eating  liquors,  to  wit,  several  casks  of 

Rio  de  la  Plata,  it  was  argued  that  Ihe  French  brandy,  containing  tnrenty-five 

word  **  people  "   used   in   the   statute  gallons,  more  or  less;    several   casks 

was  not  properly  applicable  to  that  na-  of  gin,  containing  twenty-five  gallons, 

tion.     It  was  held,  however,  that  the  more  or  less;    also  several    casks  of 

word  **  people  "  was  merely  descriptive  intoxicating  wines,  containing  twenty- 

of  the  poiver  in  whose  service  the  ves-  five  gallons,  more  or  less,"  it  was  held 

sel  was  intended  to  be  employed;  that  that  an  entry  and  seizure,  under  a  war- 

the  videlicet  simply  particularized  that  rant    following    the   language  of  the 

which  by  the  word  "  people  *'  was  left  complaint,  of  intoxicating  liquors  other 

too  general;  and  that  the  descriptions  than  those  prefaced  by  the  videlicet  was 

were    not  repugnant    or    inconsistent  not  justified.     Mallett  v.  Stevenson,  26 

with  each  other.     U.  S.  v.  Quincy,  6  Conn.  428. 

Pet.  (U.  S.)  467.  Where   the    complaint   alleged   that 

Deteriptiye  TTse  of  Yidelioet.  —  Where  the  defendant  sold  spirituous  liquor,  to 

the  plaintiff  declared  that  the  defend-  wit,  one  half  gallon  of  beer,  it  was  held 

ant  undertook  to  sell  to  him  oil  '*  of  a  as  restricting  the  charge  to  a  sale  of 

good    and    superior    quality,    to  wit,  beer,  and  was  construed  as  charging  a 

prime  quality  winter  oil,"  it  was  held  sale  contrary  to  a  statute  of  that  kind 

that  a  bill  of  parcels  in  which  the  oil  of  beer  which  came  within  the  descrip- 

was    called     "  prime    quality    winter  (ion  of  intoxicating    liquor.     State  v. 

sperm  oil  "  was  admissible  in  evidence  Brown,  51  Conn.  i. 

of  a  contract  to  sell  oil  of  a  good  and  2.  Ventura,  etc.    R.  Co.  r.  Collins, 

superior  quality.     Hastings  v.  Lover-  (Cal.    1896)  46  Pac.  Rep.  287;  Stale  v, 

ing,  2  Pick.  (Mass.)  214.  Brown,  51  Conn,  i;  Guschnorv.  Keith, 

Prcrjndioial  TTse  of  Yidolioet.  —  Where,  9  IH.  App.  416;  Cotton  r.  Ward,  3  T. 

under  an  act  declaring  it  unlawful  for  B.  Mon.  (Ky.)  309:  Duyckinck  v,  Clin- 

any  person  to  engage  in  prize  fighting,  ton  Mut.  Ins.  Co.,  23  N.  J.  L.  279;  Shaw 
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made  under  it  will  be  rejected  as  surplusage.^ 

n.  HSGS88ITY  An>  ADVISABILITY  —  1.  In  OeiieraL  —  In  both 
civil  and  criminal  proceedings,  whenever  it  is  necessary  to  state 
in  a  pleading  something  not  essential  to  the  matter  in  issue,  and 

V.  Wile,  3  Rawle(Pa.)  280;  Hayman  v.  that  the  50th  day  of  June,   1871,  was 

Rogers,  i  Stra.  233;  Stukely  v,  Butler,  the  day  upon  which  the  term  covered 

Hub.  175.  by  a  renewal  certificate  began  to  run, 

DiminiBhing Pnoedflot  Xattar. — Where  but  there  was  a  preceding  averment 
the  declaration  expressly  averred  the  that  the  original  policy  expired  on 
nonpayment  of  a  specific  sum  or  any  June  30,  1870,  and  that  there  was  a  re- 
part  thereof,  *'  to  wit,  the  one  half,  or  newal  of  such  policy  for  one  year  from 
any  part  thereof,  on  the  first  day  of  that  dale.  The  date  of  the  loss  as 
November,  1818/*  which  should  have  stated  positively  was  October  9,  1871, 
been  paid  to  the  plaintiff  on  that  day,  while  the  policy  described  in  the  dec- 
it  was  held  that  to  confine  the  allega-  laration  expired  by  its  own  terms  on 
tions  followinir  the  videlicet  to  the  de-  June  30,  1871.  It  was  held  proper  to 
fendant's  failure  to  pay  that  moiety  of  disregard  the  date  stated  under  the 
the  price  which  had  been  payable  be-  videlicet.  Guschnor  v.  Keith,  9  111. 
fore  the  action  was  commenced  would  App.  416. 

be  to  diminish  the  precedent  matter.  Agreement  Restricting  Trade. — Where 

Dicken  v.  Smith,  i  Litt.  (Ky.)  216.  a  plaintiff  declared  on  an  agreement 

1.  State  V.  Brown,  51  Conn,  i;  Arm-  dated  September  30,  1718,  not  to  set  up 

strong  V.  Jackson,  i  Blackf.  (Ind.)  210;  a  particular  trade  for  so  many  years 

Blackwell  v.  Justices,  2  Blackf.  (Ind.)  from  that  day,  and  then  went  on  to  say 

143;  Cotton  V.  Ward,  3  T.  B.  Mon.  (Ky.)  that  afterwards,  to  wit,  on  the  first  of 

309;    Rowell   V.   Bruce,  5   N.  H.  381 ;  May,  1718  (which  was  before  the  mak- 

Gleason  v.  M'Vickar,  7  Cow.  (N.  Y.)  ing  of  the  agreement),  the  defendant 

42;    Lester  v.   Jewett,    11    N,  Y.  453;  did    exercise     that    trade,    the    court 

Vail  v.    Lewis,  4  Johns.  (N.  Y.)  450;  thought  proper  to  reject  the  date  given 

State  V.  Haney,  i  Hawks  (N.  Car.)  460;  under  the  scilicet.     Hayman  v.  Rogers, 

Haak  v.  Breidenbach,  6  Binn.  (Pa.)  12;  i  Stra.  233. 

Jackson  v.  Henderson,  3  Leigh  (Va.)  In  Ejectment  where  the  date  of  eject- 

ig6;    Hayman  v.  Rogers,  i  Stra.  233;  ment  as  stated  under  a  mViV^/ is  prior 

Webb  v.  Turner,  2  Stra.  1095;  Cutler  to  the  date  of  the  demise  previously 

V.  Southern,  I  Saund.  118;  Buckley  v.  alleged,  the  date  under  the  jrtVfV^/ is  ex- 

Kenyon.  10  East  139;  Jonson  v.  Meers,  pressly  contrary  to  the  precedent  mat- 

12    Mod.    579;     Jones    v.    Williams,  ter  and  should   be  rejected.     Adams 

Hardres    3;    Skinner    v.   Andrews,   i  v.  Goose,  Cro.  Jac.  96;  Wyat  r.  Aland, 

Saund.  169;    Dakin*s  Case.  2  Saund.  i  Salk.  325;   Armstrong  v.  Jackson,  i 

291;  Wyat  V.  Aland,  i  Salk.  325;  Os-  Blackf.  (Ind.)  210. 

bourn  v.  Rider,  Cro.  Jac.  135;  Brigate  Impoislble  Dates.  —  Where  the  time  at 

V.  Short,  Cro.  Jac.  154;  Rutter  v.  Mills,  which  a  fact  occurred  is  stated  under  a 

Cro.  Jac.  662;  Adams  v.  Goose,  Cro.  v»</r/fV^/ to  be  on  an  impossible  day,  the 

Jac.  96;  Tesmond  v.  Johnson,  Cro.  Jac.  videlicet  should  be  rejected.     Groves  v. 

428;    Harvey  v.  Reynold,   Latch  200;  McCabe,  8  Blackf.  (Ind.)  88. 

Alcock  r.  Btofield,  Latch  209;  Sims  v.  Informal  Prerioiis  Aysrment  Oood  After 

Gregory,   AIL  23:  Lincoln  t/.  Wolfe rs-  Verdict  or  on  General  Demurrer.  —  In  an 

tan,  I  W.  BI.  495.  action  of   assumpsit   by   the  indorsee 

Bepognaney  of  Dates.  —  Where  the  against  the  indorser  of  a  promissory 
declaration  alleged  that  a  promise  was  note,  in  which  the  declaration  averred 
made  on  the  i8th  of  October,  1829,  and  that  the  note  was  presented  for  pay- 
that  "  afterwards,  to  wit,  on  the  15th  ment  when  it  became  due  and  payable, 
July,  1829,"  which  was  in  fact  before  and  then  under  a  videlicet  \Q,\d  the  time 
the  promise,  a  demand  for  payment  of  presentation  on  a  date  repugnant  to 
was  made,  the  matter  under  the  scilicet  the  previous  averment,  it  was  held 
was  held  repugnant  and  was  rejected  that  the  first  averment  was  good  after 
as  surplusage.  Rowell  v.  Bruce,  5  N.  verdict  or  on  general  demurrer.  Block 
H.  381.  V.  O'Hara,  r  Mo.  145. 

In  an  Action  upon  an  Insurance  Policy  On  a  Kotion  in  Arrest  of  Judgment  on 

the  declaration  suted  under  a  videlicet  the  ground  that  a  general  verdict  for 
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the  party  wishes  to  avoid  making  a  positive  averment  which 
must  be  strictly  proved,  it  is  advisable  to  preface  the  statement 
with  a  scilicet  or  videlicet.^ 

2.  Certainty  of  Place.  —  Where  a  cause  of  action  is  transitory, 
and  it  is  necessary  or  expedient,  as  a  matter  of  description  or 
otherwise,  to  state  where  a  contract  was  made  or  a  fact  occurred  or 
the  cause  of  action  arose,  the  allegation  of  venue  should  be  made 
under  a  videlicet;  but  where  the  place  is  material  —  in  other  words, 
where  the  matter  is  a  local  one  and  the  venue  must  be  proved  — 
or  if  the  matter  is  transitory  and  there  is  no  need  to  state  where 
the  cause  of  action  actually  arose  or  the  facts  occurred,  it  is 
neither  necessary  nor  useful  to  introduce  the  place  under  a 
videlicet,'^ 

3.  Certainty  of  Time.  —  In  all  cases  where  the  time  at  which  a 
fact  occurred  is  not  considered  as  forming  a  material  part  of  the 
issue,  the  time  should  be  laid  under  a  videlicet;  but  whenever 
time  is  material,  so  that  if  a  traverse  be  taken  the  time  laid  is  of 
the  substance  of  the  issue  and  must  be  strictly  proved,  the  time 
must  be  stated  truly,  and  the  insertion  of  the  videlicet  is  useless.' 

4.  Omiseion  of  Videlicet.  —  Where  a  party  omits  to  make  use  of 
the  videlicet  in  making  averments  which  are  not  material  to  his 
case,  he  will  be  concluded  by  what  he  has  positively  averred  with- 
out it,  and  thereby  will  make  such  matter  material  and  will  be 
bound  to  prove  exactly  what  he  has  stated.* 

the   plaintifif  does  not  conform  to  the  sand  eight  hundred  and  thirty-seven 

issues,  where  it  appears  that  the  dec-  pounds  of  wool,  of  great  value,  to  wit, 

laration    properly  states    a    cause  of  five  thousand  dollars,*'  it  was  held  that 

action,  but  also  avers  under  a  scilicet  the  pleader  did  not  intend  to  bind  him- 

that  the  plaintiff  has  sustained  dam-  self  to  the  precise  amount  of  wool  or 

ages  from  a  cause  subsequent  to  the  its  value  as  stated  under  the  videlicet. 

commencement  of  the  action  or  previ-  Deming  r.  Grand  Trunk  R.  Co.,  48  N. 

ous  to  any  right  of  action,  judgment  H.  455. 

will  not  be  arrested,  because  the  court  2.  Duyckinck  v,   Clinton  Mut.  Ins. 

will  not  consider  (hat  the  matter  laid  Co.,  23  N.  J.  L.  279;  Shaver  v.  White, 

under  the  scilicet  was  ever  taken  into  6  Munf.  (Va.)  T12;   And.   Steph.    PI., 

consideration   by  the  jury.     Stiles  r.  §    i6t.      And    see    generally    article 

Tilford,  10  Wend.  (N.  Y.)  339;  Hamble-  Venue. 

ton  V,  Veere,  2  Saund.  171^.  Reason  for  Introduetion  of  Yidelioet. — 

1.  Brown  v.  Berry,  47  111.  175;  State  The   videlicet  was  introduced    in    the 

V,    Heck,   23   Minn.    549;    Sullivan  v,  declaration,  in  stating  the  place,  for  the 

State,  67  Miss.  346;  Deming  v.  Grand  purpose  of  avoiding  a  difficulty  which 

Trunk  R.  Co.,  48  N.  H.  455;    Glidden  was  otherwise  supposed  to  exist  under 

V.   Unity,  33  N.   H.  571;    Durston  v,  the  ancient  law,  that  the  jury  to  try  the 

Tuthan,  cited  in   Symmons  v,   Knox,  cause   must   be  summoned   from   the 

3  T.  R.  67;  Arnfield  v.  Bate,  3  M.  &  S.  vicinage  or  venue  laid  in  the  declara- 

173;  Crispin  v,  Williamson,  8  Taunt,  tion.     Duyckinck  v,  Clinton  Mut.  Ins. 

107,  4  E.  C.  L.  36;  Cooper  v.  Blick,  2  Co.,  23  N.  J.  L.  279  [citing  i  Sell.  Pr. 

8.  B.  915,  42  E.  C.  L.  975;  I  Chitty's  245;  Robert  v,  Harnage,  2  Ld.  Raym. 

rim.  Law  226;  i  Chitty  on  Pleading  1043;    Com.    Dig.,  tit.    Action,   n.   7; 

(i6th  Am.  ed.)  326.  Kearney  v.   King,  2  B.  &   Aid.   301; 

Averment  of   Quantity   and  Yalne. —  Mostyn    v,   Fabrigas,    i    Cowp.    178; 

Where  an  action  was  brought  to   re-  Stephen  on  Pleading  310]. 

cover  damages  for  not  transporting  a  8.  And.  Steph.  PI.,  §  162. 

large  lot  of  wool,  "  to  wit,  seven  thou-  4.  Jansen  v,  Osirander,  i  Cow.  (N. 
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In  Crimliua  ProoMdingi  this  doctrine  does  not  seem  to  apply.* 
in.  Epfect  —  1.  On  Material  Hatter.  —  The  use  of  a  videlicet 

will   not,   in  any  event,  render  immaterial  matter  which  would 
otherwise  be  material  to  the  case,*  and  where  the  words  under 

Y.)  670;  Symmons  v,  Knox,  3  T.   R.  it  create  the  necessity  of  proving  pre- 

68;    Dakin's    Case,    2    Saund.    291^;  cisely  as  stated   matter  which   would 

Crispin  v,  Williamson,  8  Taunt.  107,  4  not    otherwise    require    such    precise 

E.  C.  L.  36;  Arnfield  v.  Bate.  3  M.  &  proof.     Citing  Jones  ».  Mars,  2  Campb. 

S.  173-  307,  note. 

Effect  of  Ayermmit  in  Deolaratioii  on  1.  Rex    v.    Gillharo,    6    T.   R.   265, 

Pl«»-  —  In  Smith  v,  Dixon,  7  Ad.  &  El.  wherein  it  was  held  that  on  an  indict- 

I,  34  E.  C.  L.  II,  the  declaration  stated  ment  for  taking  more  than  a  certain 

that    the    defendant    bargained    and  percentage  for  brokerage  it   was  not 

bought  of  the  plaintifif,  and  the  plaintiff  necessary  to  prove  the  facts  of  the  exact 

sold  to  him,  a  quantity,  to  wit,  not  less  sum  laid  in  the  indictment  although 

than  five  thousand  nor  more  than  six  it  was  not  laid  under  a  videlicet^  because 

thousand  oak  trees,  to  be  well  taken  the  offense  was  ihe  same  whether  the 

np  by  the  plaintiff  at  the  usual  and  excess  was  over  or  under  the  sum  al- 

proper  time  and  to  be  delivered  by  the  lowed    by   statute.     See    also   Rex  ir. 

plaintiff  to   the   defendant,   and   then  Burdett,  i   Ld.   Raym.   149:    Gwinnet 

averred   that    the    plaintiff    well    and  v.  Phillips,  3  T.  R.  643.    See  also  article 

properly  took  up  for  the  defendant  six  Indictments,  Informations,  and  Com- 

thousand   oak   trees.     The  defendant  plaints,  vol.  10,  pp.  480,  530. 

pleaded  that  the  plaintiff  did  not  take  2.  Jansen  v,  Ostrander,   i  Cow.  (N. 

up  six  thousand  oak  trees  in  manner  Y.)  676;  Ladue  v,  Ladue,  16  Vt.  189; 

and  form  as  alleged.     It  was  held  that  Crispin  v.  Williamson,  8  Taunt.  107,  4 

the  plea  was  not  bad  as  rendering  the  E.  C.  L.  36;  Grimwood  v,  Barrit,  6  T. 

number  of  trees  material,  because  the  R.  462;  Marks  v,  Lahee,  3  Bing.  N. 

declaration  had  already  made  the  num-  Cas.  408,  32  E.  C.  L.  181:  Rex  v.  Poll- 

ber  material  by  the  allegation  that  six  man,  2  Campb.  231;  Edge  v,  Strafford, 

thousand  trees  had  been  taken  up.  i  Cromp.  &  J.  394;  Myers  v.  Kent,  2 

Ftioe  of  eoods  Sold.—  In  Durston  v,  B.  &  P.  N.  R.  463. 
Tuthan,  cited  in  Symmons  v,  Knox,  3  Kateriality  of  Amount. —  In  trover  by 
T.  R.  67,  the  contract  stated  was  that  the  assignees  of  a  bankrupt  for  certain 
in  consideration  that  the  plaintiff  would  plates  which  the  defendant  had  con- 
buy  certain  sheep  for  fifty-four  pounds  verted  to  his  own  use,  the  defendant 
eleven  shillings  and  sixpence,  the  de-  pleaded  that  the  owner  of  the  plates, 
fendant  undertook  that  they  were  before  he  became  a  bankrupt,  was  in- 
sound.  The  price  proved  was  fifty-four  debted  to  the  defendant,  and  the  plates 
pounds  twelve  shillings  and  sixpence,  being  in  the  defendant's  possession  it 
and  the  plaintiff  was  nonsuited  because  was  agreed  between  the  defendant  and 
the  price  was  not  laid  under  a  f//V/'/fV^/.  the  owner  that  the  plates  should  re- 

An  Opinion  to  the  Contrary  Is  Ezpreisod  main  in  the  defendant's  possession  as 
in  1  Chitty  on  Pleading  (i6th  Am.  ed.)  security,  and  that  he  should  have  a 
326,  wherein  it  is  said  that,  though  it  lien  on  them  for  the  money  so  due.  To 
is  true  that  a  z^idV/iV^/ is  often  considered  this  plea  there  was  a  leplication  that 
to  be  adopted  as  expressive  of  the  in-  the  plaintiffs  had  tendered  to  the  de- 
tention of  the  pleader  not  to  bind  him-  fendant  a  large  sum,  to  wit,  one  hun- 
self  to  a  positive  and  minute  proof  of  dred  and  four  pounds,  in  satisfaction 
the  averment,  it  seems  to  be  a  harsh  and  discharge  of  the  lien;  and  the 
construction  that  the  omission  of  the  defendant  rejoined  that  the  sum  so 
phrase  shall  be  held  to  import  that  he  tendered  was  not  sufficient  to  satisfy 
restricts  himself  to  such  limited  proof  and  discharge  the  lien.  It  was  held 
in  cases  where  in  the  law  the  matter  that  the  fact  to  be  proved  was  the 
does  not  of  itself,  and  would  not  if  tender  of  the  sum  specified,  which  was 
averred  under  a  videlicet^  call  for  such  of  the  utmost  importance  in  deciding 
particular  and  strict  evidence.  Inas-  the  relative  rights  of  the  parties,  and 
much  as  the  videlicet  does  not  avoid  a  that  the  sum  tendered  could  not  be 
variance  in  an  allegation  of  material  rendered  immaterial  because  it  was 
matter,  neither  should  the  omission  of  alleged   under  a  videlicet,     Marks  v, 
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the  scilicet  are  essential  to  the  pleading  and  of  a  nature  to  be 
traversed  they  cannot  be  rejected.* 

Trayena  of  Hatter  Stated  under  Yidelioet.  —  When  a  videlicet  prefaces 
matter  that  is  material  or  necessary  to  be  alleged  it  is  considered 
as  a  direct  and  positive  affirmation  which  can  be  traversed  unless 
it  is  contrary  to  matter  preceding  it,  and  it  must  be  proved  to 
the  same  extent  as  if  it  had  been  averred  without  a  videlicet^  so 
that  the  consequences  of  a  variance  between  allegation  and 
proof  will  not  be  avoided.* 

Tmth  of  Xaterial  Date  Asenmed  on  Demurrer.  —  Where  a  date  that  is 
material  is  laid  under  a  videlicet^  it  is,  on  a  demurrer  to  the  plead- 
ing in  which  it  occurs,  assumed  to  be  true.* 

2.  On  Immaterial  Hatter.  —  Where  the  matter  stated  under  a 
scilicet  is  immaterial,  it  is  absolutely  nugatory  and  not  travers- 
able, and  even  if  it  be  repugnant  to  the  premises  the  pleading 
will  not  be  vitiated,  but  the  scilicet  itself  will  be  rejected  as 
superfluous  and  void.* 

Lahee,  3  Bing.  N.  Cas.  408,  32  E.  C.  L.  tion  of  a  certain  bond  and  before  suit, 

181.  *  and  was  seemingly  not  material,  and 

Materiality    of    Date.  —  Where    the  the  decision  would  be  in  accordance 

declaration  in  an  action  for  malicious  with  the  rule  that  where  the  time  at 

prosecution  states   that  an  indictment  which  a  fact  happened  is  immaterial 

came  on  to  be  tried,  to  wit,  on  a  day  and  it  might  as  well  have  happened  at 

specified,  and  it  appears  that  rhe  trial  another  day,  there,  if  alleged  under  a 

was  on   a  different  day,  the  plaintiff  scilicet^  it  is  not  traversable.     Gleason 

should   be    nonsuited   on   the  ground  v.  M'Vickar,  7  Cow.  (N.  Y.)  42. 
that  the  day  is  material  although  laid        Contract    for    Service.  —  Where     the 

under  a  videlicei.     Pope  v.  Foster,  4  T.  declaration  stated  that  the  defendant 

R.  590.  undertook   to    pay  to  the   plaintiff    a 

1.  Hastings  v,  Lovering,  2  Pick,  certain  salary,  to  ^it,  the  salary  of  two 
(Mass.)  214.  hundred  and  fifty  pounds  per  annum, 

2.  Dawkins  v,  Smithwick,  4  Fla.  158;  it  was  held  that  the  introduction  of  the 
Frank  v,  Morris,  57  111.  139;  Deming  videlicet  vtowld  not  relieve  the -plaintiff 
V.  Grand  Trunk  R.  Co.,  48  N.  H.  455;  from  proving  the  contract  as  stated. 
Duyckinck  v,  Clinton  Mut.  Ins.  Co.,  Preston  v.  Butcher,  i  Stark.  3,  2  £.  C. 
23  N.  J.  L.  279;  Gleason  v.  M'Vickar,  7  L.  12. 

Cow.  (N.  Y.)42;  Derragon  z/.  Rutland,  Materiality  of   Date.  —  In  an  action 

58  Vt.  128;  Ladue  v.  Ladue,  16  Vt.  189;  against  a  sheriff  for  serving  an  execu- 

Jackson  v.   Henderson,  3  Leigh  (Va.)  tion  after  it  had  expired,  the  date  on 

196;  U.  S.   V.   Burnham,  i  Mason   (U.  which  the  execution  took  place  is  ma- 

S.)  57:  Robson  v.  Fallows,  3  Bing.  N.  terial  to  the  plaintiff's  right  of  action, 

Cas.   396,   32  E.  C.  L.  174;  Brown  v,  and  where  he  lays  the  date  of  service 

Sayce,  4  Taunt.  321;  Ryalls  v.  Reg.,  11  under  a  videlicet  he  will  not  be   pei- 

Q'    B    795,   63   E.   C.  L.  795;  Fox   V,  mitted  to  prove  a  service  on  any  other 

Keeling,  2  Ad.  &  El.  670,  29  E.  C.  L.  day  than  that  so  stated.     Vail  z/.  Lewis, 

173-  4  Johns.  (N.  Y.)  450. 

Ck>ntrarj  Opinion  Explained.— In  Paine  8.  Nightingale  v.  Wilcoxson,  10  B. 

v.  Fox,  16  Mass.    133,  it  was  said  by  &  C.  202,  2t  £.  C.  L.  60;  Whitaker  v. 

Parker,  C.  J.,  to  be  a  well-settled  rule  Harrold,  11  Q.  B.  163,  63  E.  C.  L.  163. 

that  what  comes  under  a  rndelicet  is  4.  Sullivan   v.   Slate,  67  Miss.  346; 

no  averment.     His  assertion,  however,  Gleabon  v.   M'Vickar,  7  Cow.  (N.  Y.) 

should  be  considered  in  reference  to  42;  Vail   v.    Lewis,   4  Johns.   (N.   Y.) 

the   facts  of  that  case.    The    matter  457:    State    v,   Haney,    i   Hawks  (N. 

there  laid  under  the  videlicet  was  the  Car.)  460:    Stevens  v.   Chamberlin,   I 

day   when   the   defendant   received   a  Vt.  25;  Mo  wry  v.  Miller,  3  Leigh  (Va.) 

certain  sum  of  money  after  the  execu-  561;    Taylor    v,   Alexandria    Bank,   5 
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Vo  Proof  Boqnirod  of  ImmatorUl  Hatter  nndor  YidoUoot.  —  Where  the 

matters  alleged  under  a  videlicet  are  not  essential  in  their  nature, 
the  party  is  not,  as  a  rule,  bound  to  prove  them.* 

AdToruury  Hot  Bound  by  Allegation.  —  By  alleging  immaterial  matter 
under  a  videlicet  and  thus  gaining  the  advantage  of  not  being 
strictly  bound  by  the  allegation,  the  pleader  does  not  bind  or  con- 
clude his  adversaries  as  respects  the  allegation  so  made.^ 

Leigh  (Va.)  471;  Draper  ».  Garrat,  2  Blackf.   (Ind.)  63;    Paine   v.   Fox,   16 

B.   &  C.  2,  9  E.  C.  L.  3;  Lincoln  v,  Mass.  133;  Deming  z/.  Grand  Trunk  R. 

WolfetFian,  i  W.  Bl.  495.  Co.,  48  N.  H.  455;  Lyon  v,  Clark.  8  N. 

This  Doctrine,  However,  Is  Vet  Alwaye  Y.  148;  Brown  v.  Feeler,  7  Wend. 
Tme,  for  if  such  immaterial  matter  (N.  Y.)  301;  Holmes  v.  Newlands,  11 
constitutes  a  part  of  the  material  aver-  Ad.  &  £1.  50,  39  E  C.  L.  26. 
ment,  so  thai  the  whole  cannot  be  When  Simi  li  Material. —.In  Cooper  v. 
struck  out  without  destroying  the  right  Blick,  2  Q.  B.  915,  42  E.  C.  L.  975,  it 
of  action  or  defense,  it  cannot  be  re-  was  said  that  the  sum  stated  under  a 
jecced,  but  may  be  traversed  and  must  videlicet  is  not  material  unless  in  par- 
be  proved  as  laid  although  the  aver-  ticular  cases,  as  when  it  forms  an  es- 
ment  be  more  particular  than  it  need  sential  part  of  the  calculation,  so  that 
have  been.  The  true  rule  seems  to  be  without  fixing  it  the  total  sum  cannot 
that   whenever  the    whole    allegation  be  ascertained. 

DQay  be  struck  out  without  affecting  When  the  Plaee  at  Whloh  Some  Faet 

the  legal  rights  set  up  it  is  impertinent  Oeonnred  or  something  was  done  is  im- 

and   may  be  rejected;  but  if  the  im-  material  to  the  issues,  and  the  aver- 

material  matter  be  sensible  in  the  place  ment  of  it  is  stated  under  a  videlicet^ 

where  it  occurs,  then  it  cannot  be  re-  there  can  be  no  traverse,  and  the  matter 

jected,  but  may  be  traversed  and  must  should     be     treated     as    surplusage, 

be   proved   if  put  in   issue.     U.  S.  v.  Swinney    v.    Burnside,    17    Ark.    38; 

Burnham,  r  Mason  (U.  S.)  57.  Holleville    v,    Patrick,    14    Ark.    208; 

1.  Manchester  F.  Assur.  Co.  v.  Fei-  Hastings  v.   Lovering,  2  Pick.  (Mass.) 

belman,    118    Ala.    308;    Hastings    v,  214;   Jackson  v.   Henderson,  3  Leigh 

Lovering,  2  Pick.  (Mass.)  214;  State  v,  (Va.)  210:  Bynner  v.  Russell,  1  Bing. 

Heck,  23  Minn.  549;  Sergeaunt  v.  Til-  93,  8  E.  C.  L.  383;  Hamer  v.  Raymond, 

bury,  16  East  416.  5  Taunt.  789^  i  E.  C.  L.  266. 

FaUnre  to  Prove  Quantity.  —  In  Brown  A  Oeneral  Statement  in  a  Deolaratioa 
V.  Berry,  47  111.  175,  the  declaration  under  a  Tidelieet,  that  on  a  particular 
averred  the  purchase  of  a  farm  and  day  and  at  a  particular  place  the  de- 
thirty-five  head  of  cattle  and  forty  fendanl  was  indebted  to  the  plaintiff,  is 
hogs,  together  with  a  large  quantity  of  not  an  averment  that  the  cause  of 
other  property  on  the  farm,  which  was  action  arose  in  that  place.  Shepard  v, 
described  under  a  videlicet.  The  evi-  Ogden,  3  111.  257. 
dence  did  not  enumerate  all  the  various  2.  Cooper  v,  Blick,  2  Q.  B.  915,  43  E. 
articles  specified,  but  did  show  that  C.  L.  ^75,  holding,  in  a  case  where  the 
the  farm,  the  cattle,  the  hogs,  and  a  plaintiff  declared  upon  a  contract  by 
quantity  of  other  property  were  pur-  the  defendants  to  employ  him  at  a 
chased.  Il  was  held  that  the  fact  that  certain  salary,  "  to  wit,  at  the  rate  of 
the  parlicular  articles  constituting  the  four  hundred  pounds  per  annum,*'  and 
other  property  were  laid  under  a  vide-  the  defendants  paid  money  into  court 
licet  did  not  vary  or  change  the  sub-  generally,  and  the  plaintiflP  at  the  trial 
stance  of  the  previous  positive  aver-  did  not  prove  the  contract  of  four  hun- 
ment  and  was  not  material,  and  the  dred  pounds,  that  the  payment  into 
failure  to  prove  every  item  thus  court  did  not  bind  the  defendants  as  an 
enumerated  did  not  vary  from  the  posi-  admission  of  the  rate  of  salary,  be- 
tive  averment,  but  sustained  it.  cause  the  sum  specified  as  the  rate  of 

Dates  and  Same  of  Money  Hot  Material  salary  was  not  material  in  itself,  and 

to  the  issue,  when  stated  under  a  scilicet,  being  laid  under  a  videlicet  the  plaintiff, 

are  not  traversable  and  need  not  be  if    non    assumpsit   had    been   pleaded, 

strictly  proved.    Straight  v,  Hanchett,  would  not  have  been  bound  to  prove 

33   111.    App.   584;  Wright  V.   Stale,  7  it  as  laid. 
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CROSS-REFERENCES. 

See  generally  article  EXECUTIONS  AGAINST  PROPERTY, 
vol.  8,  p.  303;  REVIVAL  OF  JUDGMENTS,  vol.  18,  p. 
1053;  and  the  General  Index  to  this  work. 

L  Katvuz  OF  Wbit  —  1.  In  General  —  8eire  Fadas  Deflnod.  —  A  scire 
facias  is  a  writ  founded  on  some  matter  of  record,  as  a  recogni- 
zance or  judgment,  etc.,  on  which  it  lies  to  obtain  execution,  or 
for  other  purposes,  as  to  repeal  letters  patent,  hear  errors,  etc.^ 

A  Jodioial  Writ.  —  A  scire  facias  is  usually  deemed  a  judicial  and 
not  an  original  writ.* 

1.  2  Tidd's  Pr.  1090.  Arkanscu,  —  Hicks   v.  State,  3  Ark. 
A  Bdre  Fadas  Is  Btilnad  to  be  a  ju-    313;  Hanly  v.  Adams,  15  Ark.  232. 

dicial  writ  founded  on  some  matter  of  Connecticut,  —  Ensworth  v.  Daren- 
record,  as  a  judgment  or  recognizance,  port,  9  Conn.  392;  Jarvis  v.  Rathbarn, 
for  the  purpose  of  obtaining  execution.  Kirby  (Conn.)  220;  Smyth  v.  Ripley,  32 
Lloyd  V,  State,  Minor  (Ala.)  3^..  Conn.  157. 

'*  A  Sdre  Fadas,  as  Known  to  the  Com-        Georgia,  —  Heath  v.   Bates,   70  Ga. 

mon  Law,  is  a  judicial  writ,   founded  633;  Reed  v.  Sullivan,  i  Ga.  292. 
upon  some  matter  of  record,  as  a  re-        Illinois,  —  Crisman  'V,  People,  8  III. 

cognizance,  either  at  common  law  or  351;     Wood    v.    People,    16    111.    171; 

by  statute,   judgment,  letters   patent.  Chestnut  t/.  Chestnut,  77  111.  346;  Camp 

and  the  like,  to  enforce  the  execution  v.  Small,  44  III.  37;  Clawson  v,  Mun- 

of  them,  or  to  vacate   and  set  them  son,  55  111.  394. 
aside."     Hicks  v.  Stale,  3  Ark.  313.  Kentucky,  —  Thompson    v.    Dough- 

2.  Alabama,  —  Lloyd  v.  State,  Minor  erty,  3  J.  J.  Marsh.  (Ky.)  565. 

(Ala.)  34.  Maryland,  —  Bridges  v,   Adams,   32 
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In  Q6ii6iid» 


Hot  an  Original  Aetion.  —  With  one  or  two  apparent  exceptions  to 
be  hereafter  noted,  proceedings  by  scire  facias  are,  according  to 
the  weight  of  authority,  considered  to  be  a  continuation  of 
former  proceedings,*  and  not  an  original  action.*  Cases  are  not 
wanting,  however,  in  which  it  is  held  that  a  scire  facias  is  an 
action,*  and  according  to  some  of  them   it  is  such  a  new  and 


Md.  577;  Weaver  v,  Boggs,  38  Md. 
255;  Bowie  V.  Neale,  41  Md.  124. 

Massachusetts,  —  Gray  v.  Thrasher, 
104  Mass.  373;  M'Gee  v.  Barber,  14 
Pick.  (Mass.)  212. 

Nrw  Jersey.  —  Condit  v.  Gregory,  21 
N.  J.  L.  429. 

Ttnnesfee,  —  Carter  v.  Carriger,  3 
Yerg.  (TenD.)  411;  Nelson  v.  Griffin,  2 
Yerg.  (Tenn.)  624;  Davis  ».  Tyree, 
9  Humph.  (Tenn.)  473. 

Texas.  —  Boone  v.  Roberts,  i  Tex. 
147;  Horn  V.  State,. 3  Tex.  190. 

Vermont.  —  Sherwood  v.  Pearl,  i 
Tyler  (Vi.)  319;  Walsh  v.  Haswell,  11 
Vt.  85;  Carlton  v.  Young,  i  Aik.  (Vt) 
332;  Sh  urn  way  v.  Sargeant,  27  Vt.  440. 

United  States.  —  Pullman's  Palace 
Car  Co.  V.  Washburn,  66  Fed.  Rep. 
790;  Bentley  v.  Sevier,  Hempst.  (U.  S.) 

249. 

A  Writ  of  8dre  Fadas  Against  a  Oar- 

niiliee  is  not  an  "  original  process  by 

which  any  suit  is  commenced,'*  within 

the    meaning    of    the    United    Slates 

Stamp  Acts.   Smyth  v.  Ripley,  32  Conn. 

156.     In  this  case  the  court  said:  '*  A 

writ  of  scire  facias  has  many  of  the 

qualities  of  an   original   writ.      It  is 

directed  to    an  officer,    to   be   served 

and  returned.    The  case  is  entered  on 

the  docket  of  the  court,  and  proceeded 

with  like  any  other  case.     Still  we  are 

of  the  opinion  that  it  is  more  like  a 

writ  of  execution,  a  bill  of  revivor,  and 

other  similar  proceedings,  the  object 

of  which  is  to  carry  into  efifect  some 

judgment  previously  rendered.     Such 

a  scire  facias  as  this  is  always  founded 

on   a   previous    attachment    upon    an 

original    process,   and  a  judgment  in 

that  proceeding." 

In  Vatnre  of  Writ  of  Sommons.  —  Ac- 
cording to  some  decisions  a  sci.  fa.  is 
in  the  nature  of  a  writ  of  summons, 
and  to  be  served  as  such.  Alexander 
V.  Steel,  13  Ark.  392;  Hanly  v.  Adams, 
15  Ark.  232;  Coursen  v.  Hixon,  78  111. 
339;  Boone  v,  Roberts,  I  Tex.  147; 
Horn  V.  State,  3  Tex.  190. 

In  Coursen  v.  Hixon,  78  111,  339,  it  is 
held  that  a  sci.  fa.  to  make  a  defend- 
ant a  party  to  a  judgment  is  nothing 
more  than  a  summons. 


1.  See  article  Revival  of  Judg- 
ments, vol.  18,  p.  1053,  and  the  follow- 
ing cases: 

Alabama.  —  Hanson  v.  Jacks,  22 
Ala.  549;  Turner  v.  Dupree,  19  Ala. 
198;  Miller  v.  Shackelford,  16  Ala.  95. 

Arkansas.  —  Johnson  v.  Hoskins,  12 
Ark.  635. 

Georgia,  —  Dickinson  v.  Allison,  10 
Ga.  557. 

Illinois.  —  Gibbons  v.  Goodrich,  3  111. 
A  pp.  590;  Wood  V,  People,  16  111.  171. 

Kansas,  —  Rice  v,  Moore,  48  Kan. 
590,  30  Am.  St.  Rep.  318. 

Maine.  —  Adams  v.  Rowe,  11  Me.  89. 

New  Jersey,  —  Condit  v.  Gregory,  21 
N.  J.  L.  429. 

Ohio.  —  Wolf  V.  Pounsford,  4  Ohio 

397. 

Pennsylvania.  —  Irwin  v.  Nixon,  1 1 
Pa.  St.  419,  51  Am.  Dec.  559;  Dough- 
erty's Estate,  9  W.  &  S.  (Pa.)  189,  42 
Am.  Dec.  326;  Eldred  v.  Hazlett,  38 
Pa.  St.  16. 

South  Carolina.  —  Ingram  v.  Belk,  2 
Strobh.  L.  (S.  Car.)  207. 

Vermont, — Slate  Treasurer  v.  Foster, 
7  Vt.  52;  Howard  v.  Randall,  58  Vt. 
564;  Gibson  v.  Davis,  22  Vi.  374;  Burns 
V.  Belknap,  22  Vt.  419,  26  Vt.  450. 

United  States.  —  tlatch  v.  Eustis,  i 
Gall.  (U.  S.)  160;  Fiuhugh  v.  Blake,  2 
Cranch  (C.  C.)  37;  Reeside  v.  U.  S., 
Dev.  Ct.  CI.  99. 

2.  Heath  v.  Bates,  70  Ga.  633; 
Bridges  v.  Adams,  32  Md.  577;  Gray 
V.  Thrasher,  104  Mass.  373 ;  Condit  v. 
Gregory,  21  N.  J.  L.  429;  Boone  v. 
Roberts,  i  Tex.  147.  See  also  cases 
cited  in  preceding  note. 

8.  Ensworth  v.  Davenport,  9  Conn. 
392;  Green  way  v.  Dare,  6  N.  J.  L.  305. 

In  Fenner  v.  Evans,  i  T.  R.  267,  a 
sci.  fa.  had  been  issued  to  revive  a 
judgment  entered  prior  to  the  Act  of 
17  Geo.  III.,  c.  26,  and  execution  had 
been  taken  out  upon  it.  Upon  a  rule 
obtained  to  set  aside  the  sci.  fa.  and 
execution,  the  question  arose  whether 
this  proceeding  was  within  the  second 
section  of  that  act,  providing  *'  that  no 
action  shall  be  brought  on  any  such 
judgment  already  entered,  etc.'*  The 
court  held  that  sci.  fa  was  an  action 
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independent  action  that  a  writ  of  error  removing  the  record  in 
the  Qfiginal  action  will  not  remqvc  the  proceedings  upon  the 
scire  facias.^ 

2.  To  Whf^t  ftrtent  Congidfired  an  Aotieii  —  Bt feaAuit  May  Pie«d  to 
Writ.  —  Although,  as  has  been  seen,  a  writ  of  scire  facias  is  a  judi- 
cial procps^,  yet  it  so  far  partakes  of  the  nature  of  an  original 
action  that  the  defendant  may  appear  and  plead  thereto,  and  it 
is  to  that  extent  considered  an  action.' 

Barred    by    Belease    of  Al}  4ptiWU|.  —  It  h^S  been  held  th^t  a  SCire 

facias  is  in  so  far  an  action  that  it  is  barred  by  a  release  of  all 
actions  or  a  release  of  all  executions.* 

9ar7e4  V7  9U,\tl%^  of  LlmitftUQiMi*  —  It  has  also  been  held  that  a  scire 
facias  is  an  action  within  the  statute  of  limitations  requiring  all 
actions  to  be  commenced  within  a  certain  tlme.^ 

8.  Ql^|i§iflpi^tiQi(,  —  With  regard  to  their  object  and  use,  writs  of 
scire  f^^gias  may  \>9  divided  into  two  general  classes,  and  will  be 
so  treated  in  this  article.  In  the  first  class  will  be  treated  all 
proceedings  by  scire  facias  where  th?  writ  is  purely  9.  continua- 
tion of  former  proceedings.*  In  the  second  class  will  be  treated 
those  cases  where  the  writ  is  in  the  nature  of  an  original  writ, 
and  is  used  to  commence  some  proceeding.* 

wUbic^  tl\9t  septipn  pf  the  9ti^tm«,  and  although  generally  termed  a  judicial 

^et  Kside  bpth  the  Yir'w  apd  execuUon.  wrUi  it  ii  classed  and  rccogaised  by  all 

Ciffd  in   Gibbons  v»  Gpodncb,  3  lU.  the  authorities  as  an  action."     CiSed 

App.  590.  in  Gibbons  V.  Goodrich,  3  111.  App.  590. 

1^  |la|ns  \{  ttas  be^n  held  that  the  And  see  the  following  cases: 

process  of  sci.  fa.  is  in  itself  9,ti  action.  ArAattsat.  — Hubbard  v.  BoIU,  7  Ark. 

and  subject  to  ihe  stt^tnte  of  that  state  442. 

f t»oUsbtpg   specia^l    pUadUgs  in  civil  Gt^gia,  —  Heath  t^   Bates,   70  Ga. 

act|pns      Pptter  v,  Titcomb,  13  Me.  36.  633. 

He^ir  V%nri«i  ^  Att^rwy  |U4tUv«4.  —  A>*/«^^^.— Thompson  v,  Doagherty. 

A  sci.  fs^.  is  a  nevY  action,  and  requires  3  J,  J.  Marsh.  (Ky.)  s^5> 

a  new  ^rarr^^v  pf  attorney;  so  that*  M  Maine,  —  Potter   v.    Titcomh,    13 

s^  different  jfiHorney  from  the  one  in  the  Me.  36. 

original  suit  issues  it,  a  rule  and  notice  MaryUnd,  -^  Weaver    v,    Boggs,  38 

\p  change  the  attprney  are  not  neces-  Md.  asS;  Bowie  v.  Neale,  41  Md.  194. 

sary.    Qpnnig^l  v.  Smith,  6  Johns.  (N*  Mississippi.  ^  Pollard  v.  Eckford,  50 

Y.)  ^06.  Miss.  631. 

1,  Gveenw^y  «.  Dare,  6  N.  J.  L.  305.  Unitid  States,  —  Pullman's    Pi^lace- 

In  this  case  the  cpu^t  said:  *'  Every  Car  Co.  v,  Washburn,  66   Fed.   Rep. 

scire  facias  is  a  n^w  and  Independent  792;  Beatley  v.  Sevier,  Hempst,  (U.  S.) 

jiction,  refer^Pg  t«  the  former  proceed-  ^49. 

ings,  but  wholly  distinct   (rom  thero.  England,  —  Grey  v,  Jones,  2  Wils.  C. 

This  writ  pf  error  can  legally  Fempve  Pl.  251;  Fenaar  v.  Evans,  i  T.  R.  267; 

nottiiag  but  t^e  record  in  the  original  Pulteney  v,  Townson,  2  W.  HI.  1227; 

suit;  everything  else,  Irom  the  issuing  Vnderhill  v,  Devereuz,  2  Saund.  71, 

of  the  scire  facias  to  the  j udgipent  upon  aoie  4. 

it,  con^i^s  |?\eforf  us  in  ^  manner  which  )•  S  Bacon's  Abr.,  title  Scire  Facias, 

ex^li^des  it  fronfi  our  coastderation;  it  is  p.  598;  Smyth  v,  Ripley,  33  Conn.  306. 

c^am^nonj^(^ce''  C  Gibbons  v^  Goodrich,  3  111.  ApP- 

%,  &  Baco^*f  Abr.,  title  Scire  Facias;  590. 

a  Tidd*s  Pr>  1090;  Ca  Litl.  290^.  0.  Siee  infra^  p^  289. 

In  IvirkUpc^  ''*  Krabs,  34  Md.  93«  the  6.  See  ififra,  p.  293. 

court  said:  "To  the  scire  facias  tl>e  ywaFetm PJa^Pfi iahed.—  According 

4e(epdant  ti%s  |he  right  to  plead,  and  to  McDowell  v,  Ashury,  66  N.  Car.  444, 
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Oa  What  laied.  SCIRE  FA  CIAS.         Object  and  Vm  of  WMt. 

n.  Ov  Wbat  BAiED.  —  A  writ  of  scire  facias  as  known  to  the 
common  law  is  founded  upon  some  matter  of  record,^  as,  for 
instance,  judgments,  recognizances,  letters  patent,  etc.* 

m  Object  akd  Use  of  Wbit  —  1.  In  General.  —  The  object  of 
a  scire  facias  is  either  to  obtain  execution  of  the  matter  of  record 
upon  which  it  is  based,  such  as  a  recognizance,  judgment,  and 
the  like,'  or  to  vacate  or  set  it  aside.* 

Ordar  to  Ihow  Came.  —  The  writ  is  a  warning  given  to  the  defend- 
ant to  appear  in  court  and  plead  in  bar  of  the  execution,  or  show 
any  cause,    if  he   can   by  release  or  otherwise,  why  execution 

there  were  two  forms  and  purposes  of  Yerg.  (Tenn.)  411;  State  v.  Robinson, 
writs  of  sci.  fa.  at  common  law:  First.  8  Yerg.  (Tenn.)  370;  Nicholson  v.  Pat- 
a  writ  which  was  used  to  remedy  de-  terson,  2  Humph.  (Tenn.)  448:  Martin 
fects.  or  as  a  continuation  of  some  v.  Gorden,  3  Hayw.  (Tenn.)  173;  Hill- 
former  suit;  second,  a  writ  in  the  man  v,  Hickerson,  3  Head  (Tenn.)  57S* 
nature  of  an  original  writ,  used  to  com-  Frierson  v.  Harris,  5  Coldw.  (Tenn.) 
mence  some  proceeding.  See  also  to  146;  West  Tennessee  Bank  v.  Marr.  13 
the  same  effect  Barrow  v.  Bailey,  5  Lea  (Tenn.)  108;  Rogers  v.  Goins.  95 
Fla.  9.  '  Tenn.  361;  Bryant  v.  Smith,  7  Coldw. 
**  It  depends  upon  the  character  of  (Tenn.)  113;  F.  &  M.  Bank  v,  Leath,  xi 
the  judgment,  appropriate  to  the  alle-  Humph.  (Tenn.)  515;  Owenz;.  Grundy, 
gations  of  the  writ,  whether  it  is  the  8  Yerg.  (Tenn.)  436. 
commencement  of  an  original  action,  Vermont. — Walsh  v.  Haswell,  11 
or  a  judicial  process  in  quasi  continua-  Vt.  8$;  Sherwood  v,  Pearl»  i  Tyler  (Vt.) 
iion   of  the   former  suit.     If  It  be  to  519. 

revive  a  former  judgment,  it  is  In  the  United  States,  -^  Bentley   v.   Sevier, 

nature  of  a  writ  of  execution.     In  one  Hempst.  (U.  S.)  249. 

sense  for  all  purposes  it  is  in  nature  See    generally    article    Revival   of 

of   an  action,   because  the    defendant  Juogments,  vol.  18,  p.  1053. 

may  plead  to  it.     It  is  strictly  the  be-  A   Bcire  Facias  Against  a  Defttalting 

ginning  of  a  new  or  original  action  Witness  to  appear  and  show  cause  why 

when   it    is    issued   to    repeal    letters  judgment    should     not     be    rendered 

patent.     It  is  also  an  original  proceed-  against  him  cannot  issue  where  there 

ing   when   founded    upon    a    recognl-  is  no  judgment  »i>»  upon  which  to  base 

zance.'*     Pollard  v,  Eckford,  50  Miss,  the  sci.  fa.     Rogers  v.  Golns,  95  Tenn. 

637.     And  see  this  case  for  a  discussion  361. 

of  the  nature  and   principles  of    the  Want  of  Bfoord  Matter  in  Abatement, 

writ.  —  Where  there  is  no  record  In  the  court 

1.  <  Tidd*s  Pr.  1090;  8  Bacon's  Abr.,  as  a  foundation  upon  which  the  writ 

title  Scire  Facias,  p.  598.     And  see  the  could  properly  issue,  it  is  such  a  matter 

following  cases;  in  abatement  as  might  be  reached  by 

Alabama,  ^lAoyd    v;    Slate,    Minor  motion,  and  a  party  is  not  necessarily 

(Ala.)  34.  compelled  to  resort  to  a  plea  of  nn/  Hel 

Arkansas,  ^Gz^^y    v.   Slate,   5   Ark.  record,     Trapnall  v.  Terry,  27  Ark.  70. 

268;  Trapnall   v.   Terry,   27  Ark.   70;  2.  8    Bacon's    Abr.  598,    title    Scire 

Hicks  V.  State,  3  Ark.  313.  Facias;  t  Tldd's  Pr.  1090. 

ConnecHcMt,  —  Smyth   v,    Ripley,    32  8.  2    Tidd's  Prac.   1090;   8    Bacon's 

Conn.  156.  Abr.  598,  title  Scire  Facias;   Moyd  v, 

GMrpia.^^A\k9r  v.   Wells,  17  Ga.  State,  Minor  (Ala.)  34;  Hicks  v.  State, 

547;     Realh    v.    Bates,    70    Ga.    635;  j  Ark.  313;  Hanlv  v.  Adams,  15  Ark. 

Walker  v.  Wells,  17  Ga.  547,  63  Am.  232;  Jarvis  v.  Ratnburn,  Kirby  (Conn.) 

Dec.  252.  220;  Crisman  v.  People,  8  111.  351. 

minds,  ^  Wood   v.    People,    i6   IH.  4.  8    Bacon's  Abr.    598.    title    Scire 

171;    Chestnpt    v.    Chestnut,    77    in.  Facias;  2  Tidd's  Prac.  1090;  Hicks  v. 

346.  State,  3  Ark.  313. 

Jlfain&,  ^  Adams  v.  Rowe,  ii  Me.  89.  '     As  to  the  purpose  of  a  writ  of  sci.  fa. 

J^en$tsyivania, -^  lrv9\n  v,   Nixon,   ii  founded  upon  the  judgment  of  record. 

Pa,  3t.  41^.  see  article    Revival   of   Judgments, 

TWm^imw.  ««« Carter    v.    Carriger,    3  vol.  18,  p.  1053. 
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should  not  issue  on  the  judgment  or  record  against  him;^  or, 
where  the  object  of  the  scire  facias  is  to  vacate  and  set  aside  the 
matter  of  record,  it  is  a  notice  to  him  to  show  cause  why  this 
should  not  be  done.* 

2.  Abolition  of  Writ.  —  The  writ  of  scire  facias  is  expressly 
abolished  by  the  codes  and  practice  acts  of  many  of  the  states,' 
and  the  remedies  before  obtainable  by  a  writ  of  scire  facias  must 
be  obtained  by  civil  actions.*  By  these  provisions,  however,  it 
is  only  the  form  of  the  remedy  that  is  abrogated.* 

IV.  IssuAVCE  OF  Weit  — 1.  Itt  OeneraL — As  a  general  rule, 
scire  facias  being  a  judicial  writ  based  on  suggestion  of  record, 
its  issuance  is  a  judicial  act,  and  it  must  be  awarded  by  the 
court.* 

ffignature  of  Judge  or  Clork.  —  A  writ  of  scire  facias  must  be  signed 
by  a  judge  or  clerk  of  the  court  where  the  record  is.^ 

1.  HaU  V,  State,  15  Ala.  431;  Smyth  AppliM  Only  to  Writ  in  Katnre  of  Origi- 
V.  Ripley,  32  Conn.  156;  White  v.  nal  Writ.  —  In  McDowell  z'.  Asbury,  66 
Washington  School  Dlst.,  45  Conn.  59;  N.  Car.  444,  the  court  held  that  the 
Schenley  v.  Com.,  36  Pa.  St.  29;  statute  abolishing  the  writ  of  sci.  fa. 
Davidson  v.  State,  20  Tex.  649.  applies  only  to  a  writ  in  the  nature  of 

2.  See  infra^  V.  3.   Summons   to  De-  an  original  writ. 

fendant  to  Appear  and  Answer,  6.  Hillman    v,    Hickerson,   3    Head 

8.  Humiston  v.  Smith,  21  Cal.  129;  (Tenn.)    575;     Frierson    v.    Harris,    5 

Alden  v.  Clark,  (Supm.  Ct.  Gen.  T.)  11  Coldw.   (Tenn.)   146;  West  Tennessee 

How.     Pr.     (N.    Y.)    209:     People    v.  Bank  r.  Marr,  13  Lea  (Tenn.)  108.     See 

Thacher,  55  N.  Y.  528;  People  v.  Hall,  also  Sherwood  v.   Pearl,  i  Tyler  (Vi.) 

80  N.   Y.    119;  People  v.  Clarke,  9  N.  319;  Walsh  v,  Haswell.  11  Vt.  85. 

Y.   363;    Cameron   v.   Young,  (Supm.  By  Jnatioos  of  the  Peaoe.  —  In  G7Mff^r/i- 

Ct.  Spec.  T.)  6  How.  Pr.  (N   Y.)  372;  r«/,  where  justices  of  the  peace  are  au- 

Thurston  t/.  King,  (Supm.  Ct.  Spec.  T.)  thorized  by  statute  to  issue  and  sign 

I  Abb.   Pr.  (N.  Y.)  126;  McDowell   v.  any  writs  which  may  be  returned  be- 

Asbury,    66    N.    Car.    444;     State    v.  fore  any  court  in  the  state,  it  is  held 

Shively,  10  Oregon  267.  that  they  cannot  sign  a  sci.  fa.     Smyth 

4,  People   V,   Clarke,   9   N.    Y.   363;  v.  Ripley,  32  Conn.  157. 

Cameron  z/.  Young,  (Supm.  Ct.  Spec.  I  n/'^/mj;;^/2'ama,  however,  it  has  been 

T.)  6  How.  Pr.  (N.  Y.)  372;  Thurston  held  that  a  sci.  fa.  may  be  issued  by  a 

V,  King,  (Supm.  Ct.  Spec.  T.)  i  Abb.  jusfice  of  the  peace,  though  the  record 

Pr.  (N.  Y.)  126;  Alden  v,  Clark,  (Supm.  of  his  judgment  has  been  removed  to 

Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)  209;  the  common  pleas.     Drum  v,  Snyder, 

McDowell  V.  Asbury,  66  N.  Car.  444;  i  Binn.  (Pa.)  381. 

State  V.  Shively,  10  Oregon  267.  7.  Sherwood  v.  Pearl,  i  Tyler  (Vt.) 

6.  State  V.  Shively,  10  Oregon  267.  319.    Walsh   v,    Haswell,    11    Vt.   85; 

In  this  case  the  court  said:  "  By  the  Woodruflf  z'.  Bacon,  34  Conn.  i8i. 

Code  of  Procedure,   the  writ  of  scire  Widver  of  Objeotioii  to  Signature  by 

facias,   etc.,   are    abolished,    and    the  Jnatice  of  the  Peaoe. —  In  Woodrufif  v. 

remedies  heretofore  obtainable  in  these  Bacon,  34  Conn.  181,  a  writ  of  sci.  fa., 

forms  may  be  obtained  by  civil  actions  which  was  required  by  statute  to  be 

under  the  provisions  of  title  5,  c.  4,  signed  by  the    clerk  of  the   Superior 

§  351.     It  is  only  the  form,  however.  Court,  was  signed  by  a  justice  of  the 

that  is  abrogated.     '  The  jurisdiction  peace.     The  defendant  appeared   and 

and  power  of  the  courts  are  not  touched  pleaded  to  the  merits,  and  the  cause 

by  that  section,  even  if  they  could  be  remained  in  court  nearly  three  years, 

by  legislation;  nor  the  right  to  seek  when    the  defendant   moved   that  the 

and  reach  through  them  all  the  remedy  case  be  erased  from  the  docket  because 

that  writ  of  scire  facias  once  afforded.'  "  the  writ  was  not  signed  by  the  clerk  of 

Citing  People  v.   Hall,  80  N.  Y.    119;  the  court.     It  was  held,  however,  that 

People  V,  Thacher,  55  N.  Y.  528.  the  process  was  not  void,  but  only  de- 
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By  What  Covt. 


2.  By  What  Court  —  A  writ  of  scire  facias  must  issue  from  the 
court  where  the  record  is  upon  which  it  is  based.* 

Efbet  of  Iituanoo  \gj  Impropor  Court.  —  It  has  been  held  that  if  such 
judicial  writ  be  issued  by  any  other  court,  it  will  be  a  mere 
nullity,*  and  an  appearance  and  answer  by  the  defendant  will 

fective,   and   that  the  defendant  had    (Vt.)  218;  Gibson  v.  Davis,  32  Vt.  374; 
waived  the  objection.  Shumway  v.  Sargeant,  27  Vt.  440;  Hoit 

1.  2  Tidd's  Pr.   1090.    And  see  the    v,  Bradley,  i  D.  Chip.  (Vt.)262;  Carl- 


foUowing  cases: 

Alabama.  —  Barron  v,  Pagles,  6  Ala. 
422. 

Arkansas.  —  Darby  v.  State,  21  Ark. 
523;  Fowler  V.  Thurmond,  13  Ark.  259. 

Gmtucticut,  —  Jarvis  v.  Rathburn, 
Kirby  (Conn.)  220;  Sherwood  v.  Steven- 
son, 25  Conn.  431. 

Georgia.  —  Dickinson  v,  Allison,  10 
Ga.  557;  Walker  v.  WeUs,  17  Ga.  547, 
63  Am.  Dec.  252. 

Illinois.  —  Challenor  v.  Niles,  78 
111.  78. 

Indiana.  —  Conner    v.    Neff,  2   Ind. 


ton  V.  Young,  1  Aik.  (Vt.)  332. 

Bevival  of  Jodgnunts.  —  As  to  the 
issuance  of  sci.  fa.  to  revive  a  judg- 
ment, see  article  Revival  of  Judg- 
ments, vol.  18,  p.  1053. 

8apreiii0  Court.  —  In  Vermont  it  has 
been  held  that  the  Supreme  Court  may 
issue  writs  of  sci.  fa.  Shumway  v. 
Sargeant,  27  Vt.  440.  See  also  Cates  v. 
Whitfield,  8  Jones  L.  (N.  Car.)  266. 

Transeript  Filod  in  Anothor  Conntj.  — 
Proceedings  to  revive  a  judgment 
against  the  heirs  of  the  defendant,  so 
as  to  have  execution  against  inherited 


App.   364;    Thompson   v.   Parker,   83    lands,  must  be  brought  in  the  court 

Ind.  96.  where  the  judgment  was  rendered,  and 

Iowa,  —  Carnes  v.  Crandall,  4  Iowa    an  independent  suit  in  another  county 


where  a  transcript  has  been  filed  to  ob- 
tain alien  cannot  be  maintained  where 
the  lands  have  been  sold  without  fraud. 
Thompson  v.  Parker,  83  Ind.  96. 

Scire  Faeias  on  Ximidpal  Claim.  —  A 
sci.  fa.  upon  a  municipal  claim,  being 
an  original  and  not  a  judicial  writ,  is 
not  necessarily  issued  from  the  court 
in  which  the  claim  is  filed.  Schenley 
V.  Com.,  36  Pa.  St.  29.  As  to  sci.  fa. 
upon  municipal  claims,  generally,  see 


151. 

Maine.  —  State  v.  Brown,  41  Me.  535; 
Vallance  v.  Sawyer.  4  Me.  62. 

Massachusetts,  —  Osgood  v.  Thurston, 
23  Pick.  (Mass.)  no;  Gray  v.  Thrasher, 
104  Mass.  373. 

Missouri.  —  Wilson  v.  Tiernan,  3 
Mo.  577. 

New  Hampshire.  —  State  v.  Kinne, 
39  N.  H.  129. 

New  Jersey.  —  Boy  Ian  v,  Anderson, 
3  N,  J.  L.  119;  Tindall  v.  Carson,  16    infra^  XX.  2.  ^   Upon  Municipal  Claims. 
N.  J.  L.  94.  Sdre  Facial  npon  Booogninnoet. —  In 

New    York,  —  M'Gill   v.    Perrigo,   9    Pennsylvania^    upon     a    recognizance 

Johns.  (N.  Y.)259;  People  v.  Corey,  19    taken  in  the  Orphans*  Court  to  secure 

Wend.  (N.  Y.)  633.  payment  for  lands  taken  at  an    ap- 

-     North  Carolina.  —  Griffis  v.  McNeill,     praisement,   the    sci.    fa.    thereon    is 

Phil.  L.  (N.  Car.)  175.  issued  from  the  Common  Pleas.     Allen 

C^AjV.— Cowden  v.  Stevenson.  Wright    v.  Reesor,  16  S.  &  R.  (Pa.)  14. 
(Ohio)   116;    Heath   v.  Tyson,  Wright        Sci.    fa.   also  lies  in   the  Common 
(Ohio)  442.  Pleas  on  a  recognizance  taken  in  the 

Pennsylvania.  —  Smith  v.  Wilds,  2 
Browne  (Pa.)  190;  Chambers  v.  Carson, 
2  Whart.  (Pa.)  365. 

South    Carolina.  —  Grimke    v.   May- 
rant,  2  Brev.  (S.  Car.)  202;  Shoolbred 
V.  Postell,  2  Brev.  (S.  Car.)  201 ;  Whit 
ing  v. 

304- 

Texas.  —  Schmidtke    v.    Miller,    71     sci.  fa.  upon  recognizances,  see  infra^ 

Tex.    103;     Masterson   v.   Cundifif,    58     Y^Y^.  ^.  c.  On  For feited  Recognizances  in 

Tex.  472;    Perkins  v.  Hume,   10  Tex.     Criminal  Cases. 


Court  of  Sessions.     Bodine  v.  Com.,  24 
Pa.  St.  69. 

Sdre  Facial  on  Booogniianoe  to  Prose- 
ente  Appeal.  —  In  Vallance  v.  Sawyer, 
4  Me.  62,  it  is  held  that  sci.  fa.  on  a 
recognizance   to   prosecute  an  appeal 
Pritchard,   i  Rich.  L.  (S.  Car.)    should  be  issued  originally  from  the 

court  of  appeal.     For  the  procedure  by 


50. 

Vermont.  —  Phelps   v.  Mott,   Brayt. 
(Vt.)  191;  Treasurer  v.  Erwin,  Brayt. 


2.  Gray  v.  Thrasher,  104  Mass.  373; 
Osgood  V.  Thurston,  23  Pick.  (Mass.) 
no. 
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not  confer  jurisdiction.* 

3.  To  What  County.  —  Although  the  writ  must  issue  from  the 
court  in  which  the  record  is,  it  may  be  issued  to  any  county  in 
the  state  where  the  defendant  may  be  found.* 

Y.  Bmuisites  of  Wbit  ^  1.  In  Oenoral  —  k  Sabititnto  for  PMUn- 
tion  and  Snmmoni.  —  A  writ  of  scire  facias  occupies  the  place,  and 
performs  the  office,  of  both  a  writ  of  summons  to  bring  the 
defendant  into  court,  and  a  declaration,'  and  should  be  good 
and  sufficient  for  each  purpose.* 

It  Xvit  Oontaln  Irery  XaUriAl  AyermMii  necessary  in  a  declaration,' 
since  the  court  will  not  look  beyond  its  averments  for  the  cause 
of  action.* 

1.  Gray  v.  Thrasher,  104  Mass.  373,  against  them,   if  of  any  force,  is  qot 

citing  Osgood   v,   Thurston,  23    Pick,  available  on  a  general  demurrer. 

(Mass.)  no.  To  Coukty  of  BcfiBiidaftt'V  Batjdtaot. — 

Plan  in  Abatement. —  If  a  sd.  fa.  to  In  Calloway  v,  Eubank,  4  J.  J.  Marsh, 
revive  a  judgment  issues  from  a  court  (Ky.)  288,  it  was  held  that  the  sci.  fa. 
that  did  not  render  the  judgment,  this  must  issue  to  the  county  in  which  the 
may  be  pleaded  In  abatement.  Jarvis  defendant  shall  reside,  if  he  be  a  resi- 
ts. Rathburn,  Kirby  (Conn.)  220.  dent  of  the  commonwealth,  unless  he 

8.  Darby    v.   State.    2i    Ark.     523;  can  be  found  in  the  county  in  which 

Fowler    v.   Thurmond,    13   Aik.    259;  the  writ  is  pending,  and  no  judgment 

State  Bank  v.  Terry,  13  Ark.  389;  Dick-  can  take  place  until  two  returns  of  not 

inson  r.  Allison.  10  Ga.  557;  Challenor  found.     The  sheriff  cannot  make  such 

V.  Niles,  78  III.  78.    See  also  Sherwood  return  unless  the  defendant  resides  in 

V,  Stevenson,  25  Conn.  438.  the  county. 

Contra. —  In    Cowden  v.  Stevenson,  Kiehigan  Statute.  —  In  Burt  r.  Judge, 

Wright  (Ohio)  116,  it  is  held  that  a  sci.  35  Mich.  228,  it  was  held  that  writs  of 

fa.  cannot  issue  to  another  county  than  sci.    fa.,    under    section    6151   of   the 

that  where  the  record  is,  but  this  defect  Michigan     statute     (Comp.    L.    1S71. 

is  supplied   by   two  **  nihils  *'    being  $6151;  1S97,  §  10376),  cannot  be  issued 

held  eauivalent  to  service  In  such  cases,  to  other  counties  than  that  in  which 

nea In  Abatement  at  to  Baildenee.  —  In  the  court  sits,  on  the  ground  that  sec- 

sci.  fa.  to  revive  a  judgment,  or  upon  tion  574B  (Comp.  L.  1897,  ^  looio)  pro- 

a  matter  of  record,  the  court  has  juris-  viding  for  serving  original  process  in 

diction  to  send  its  process  to  any  county  other  counties,  does  not  apply, 

where  the  defendant   may   be   found,  3.  Trapnall   r,   Terry,   27    Ark,   70; 

and  a  plea  in  abatement  that  the  de-  llicks  7,  State,  3  Ark.  313;  McFadden 

fendaot  does  not  reside,  etc.,  in  such  r.    Fortier,   20   111.    509;   (Campbell   v. 

county.  Is  not  sustainable.     Challenor  People,  22  III.  234;  Rietxell  r.  People, 

V,  Niles,  78  III.  78.  72  III.  416;  Osgood  r.  Stevens,  25  lU. 

SireetloaaadSenrloeofWHt.  —  Sci.  fa.  89;    Shadlev  v.    People,   17  III.   952; 

to  revive  a  judgment  must  issue  from  Conner  r.  People.  20  III.  382;  McKnew 

and  be  returnable  to  the  court  of  the  r.    Duvall,  45    Md.  509:    DaWdson  r. 

county  in  which  the  judgment  was  ob-  State,  ao  Tex.  649, 

tained;  and  service  must  be  perfected,  4.  Sbadley  v.  People,  17  IlL  s$s;  Os- 

when  the  defendant  or  defendants  re-  good  v.  Stevens,  25  III.  89. 

side  out  of  the  county,  by  sending  out  5.  Osgood    r.    Stevens,   95    III.   89; 

process  to  the  county  where  they  re-  Emanuel    r.    Ketchum,    21    Ala.  257. 

spectively  reside,  directed  to  the  sheriff  In  this  case  the  court  said:     *'  In  scire 

of  that  county,  whose  duty  it  is  to  serve  facias  the  plaintiff  mar  treat  the  scire 

them  personally  and  return   the  pro-  facias  as  a  writ  simply,   and   declare 

cess.     Dickinson  r.  Allison,  10  Ga.  557.  upon  it.  or  he  may  make  the  writ  stand 

Branch  Wrlti — QeneralDemnner.-—  In  in  the  place  of  both  writ  and  dcclara- 

Duncan  v.  Hargrove,  18  Ala.  77,  it  is  tion.     But  if  this   be  dooe,  the   writ 

held  that  the  objeclioD,  that  although  must  contain  such  averments  aa  weaM 

some  of  the  defendants  may  reside  in  be   necessary  to  make    a  dedamtioo 

another  county,  branch  writs  of  sci.  fa.  good.** 

cannot  issue    to    revive    a    judgment  tt.  Osgood  r.  Steveoa,  25  III.  89. 
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fhottid  CoatAia  Bnflloiaat  Alltgatiosi  to  Ihow  Bifht  of  XoooTory.  —  The  writ 
should  itself  show  every  material  fact  to  entitle  the  plaintiff  to 
the  judgment  prayed  for;^  otherwise  it  must  be  adjudged 
insufficient,  and  unless  the  defects  be  aided  or  waived  by  the 
defendant  no  valid  judgment  can  be  pronounced  against  him 
upon  it.*  It  should  contain  upon  its  face  such  a  statement  of 
facts  as  will  justify  the  form  in  which  the  process  issues,  and 
show  that  the  parties  thereto  are  proper  parties.' 

Writ  Demorrable  for  Want  of  Soffleioat  Fkets.  —  A  writ  of  scire  facias 
being  a  substitute  for  a  declaration,  a  demurrer  will  lie  thereto 
as  in  the  case  of  other  declarations,  when  the  facts  set  up  in  the 
writ  are  not  sufficient  to  show  a  cause  of  action.^ 

2.  Kecital  of  Former  Proeeediofs — a.  In  General.  — A  scire 
facias  being,  as  has  been  seen,^  a  judicial  writ  founded  upon 
some  matter  of  record,  it  should  pursue  the  terms  of  the  judg- 
ment or  other  matter  of  record  upon  which  it  is  founded.* 

b,  Definiteness  and  Certainty.  —  Reasonable  certainty 
only  is  required  in  describing  the  record  upon  which  the  scire 
facias  is  based.'''  Since'  the  writ  as  a  rule  takes  the  place  of  a 
declaration,  such  description  of  the  record  in  the  writ  as  would 
be  necessary  in  a  declaration  is,  it  would  seem,  all  that  is 
required.® 

1.  Spence  v.  Simmons,  3I  Ala.  563;  6.  Alabama. — Spence   v,    Simmons, 

Hicks  V.  State,  3  Ark.  313;  Conner  v.  21  Ala.  563;  Walker  v.  Massey,  lo  Ala. 

People,  20  III.  382;  Frost  v.  Reynolds,  30;  Emanuel  v*  Ketchum,  21  Ala.  257. 

2  Dana  (Ky.)  94;  Nesbit  v,  Manro,  ti  Arkansas, —  Hicks  v.   State,  3  Ark. 

Gill  &J.(Md.)36i;  McKnewt/.  Duvall,  313;  Gray  t^.  State.  5  Ark.  265. 

45  Md.  501;  Pickett  ».  Pickett,  i  How.  Maryland,  —  Huston  v.  Ditto,  20  Md. 

(Miss.)  267;    McVickar  v.   Ludlow,  2  305;    Boyle  v,  Robinson,  7  Har.  &  J. 

Ohio    246;    Bowen    v.   Pyne,   Wrijrht  (Md.)  200. 

(Ohio)  602;    Brown   v.  State,  43  Tex.  Mississippi.  — TMc\itx    v.     State,    55 

351;  Evans  v.  Freeland,  3  Munf.  (Va.)  Miss.  452;  Poundsv.  State,  60 Miss. 925. 

119.  New  Jersey.  —  Condit  v.  Gregory,  21 

TnuiMripti  of  Original  Prooeeding.  —  N.  J.  L.  429. 

In  Conner  v.  People,  20  111.  382,  it  was  Ohio.—yNoM  v.  Pounsford,  4  Ohio 397. 

said:    "The  writs  in   this  case   were  Pennsylvania,  —  Davis   v.    Korris,   8 

not  aided   by  copying  into  the  tran-  Pa.  St.  122;  Arrison  v.  Com.,  i  Watts 

script  the  orders  in  the  original  pro-  (Pa.)  374. 

ceeding,  as  they  were  not  copied  into  Tennessee.  ^-  Nicholson  v.  Patterson, 

the  writs  of  scire  facias  and  form  no  2  Humph.  (Tenn.)448;  Miller  v,  Neth- 

part  of  the  record  in  this  case."  erland.    i    Swan   (Tenn.)  66;  State   v. 

%,  Hicks  V.  State,  3  Ark.  313;  Brown  Arledge,  2  Sneed  (Tenn.)  229;  Bolinger 

V.  State,  43  Tex.  351  [citing  Boone  v,  v.  Gordon,  11  Humph.  (Tenn.)  61. 

Roberts,  i  Tex.  152;  Horn  v.  State,  3  Heed  Eeoite  Only  Wliat  Ii  of  Rsoord. — 

Tex.  190;  Lawton  v.  Slate,  5  Tex.  274;  In   Nicholson  v.  Patterson.  2  Humph. 

Slate  V.  Cox,  25  Tex  406].  (Tenn.)  448,   it  was  held  that  nothing 

8.  Nesbit  V.  Manro,  11  Gill  &  J.  (Md.)  need  be  recited  by  the  sci.  fa.  which  is 

26X;  McKnew  v.  Duvall,  45  Md.  501.  not  of  record,  and  that  the  writ  need 

4.  Trapnall    v.  Terry,   27   Ark.   70;  not  recite  the  making  of  an  affidavit 

Hicks  V.  State,  3  Aik.  313;  Emanuel  v.  before  the  issuance  of  a  ca.  sa. 

Ketchum,   ai  Ala.  257;  Frost  v.  Rey-  7.  Toulmin  v.  Bennett,  3  Stew.  &  P. 

nolds,    2    Dana    (Ky.)    94.     And    see  (Ala.)  220;    Ward  v.   Prather,   z  J.  J. 

article  Dimurmcrs  at  CoHMon    Law  Marsh.  (Ky.)  4. 

AND  UNDER  THE  CoDES,  vol.  6,  p.  343*  *.  Toulmin  V.  Bennett,  3  Stew.  &  P. 

ft.  3«e  sufra,  I,  Nature  af  Writ.  (Ala.)  220. 
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c.  Variance  —  Imnuiteriai  Varianee.  —  Though  the  recital  in  the 
writ  of  the  former  proceedings  should  be  in  general  exact,  yet 
the  fact  that  it  contains  irrelevant  matter  and  is  informal  will  not 
vitiate  it ;  ^  nor  will  a  variance  between  the  writ  and  the  former 
proceedings  be  fatal  where  it  is  not  material  or  of  a  nature  to 
work  injury  to  either  of  the  parties.* 

Material  Varianoet  in  the  recital  of  former  proceedings  will,  how- 
ever,   vitiate   the  writ,'  and  will  be  fatal  on  a  plea  of  nul  tiel 

Besoription  of  Judgment. —  In  Ward  v.  bill.    Sanders  v.  Rives,  3  Stew.  (Ala.) 

Prather,  i  J.  J.  Marsh.  (Ky  )  4,  it  was  109. 

held  sufficient  if  a  sci.  fa.  contain  such  Where  a  sci.  fa.  on  a  judgment  is 

reciials  as  will  point  to  the  judgment  issued,  and  the  plaintiff  is  nonsuited 

intended  to  be  revired,  with  such  cer-  and  issues  a  second  sci.  fa.,  a  variance 

tainty  that  the  defendant  must  know  between  the  latter  and  the  former  is 

what  judgment  is  meant.     As  to  the  not  material,  if  both  are  for  the  same 

sufficiency  of  the  recital  of  the  former  cause  of  action,  and  between  the  same 

judgment  in  a  writ  of  sci.  fa.  lo  revive  parties.     Trice  v.  Turrcntine,  13  Ired. 

a  judgment,   see   article    Revival   of  L.  (N.  Car.)  212. 

Judgments,  vol.  18,  p.  1053.  A    sci.    fa.   averred    the    judgment 

1.  Davidson  v.  State.  20  Tex.  649;  mentioned  in  a  justice's  transcript  to 
Richardson  v.  Prince  George,  11  Gratt.  be  for  $69.15,  with  costs.  The  tran- 
(Va.)  190;  M'Gee  v.  Barber,  14  Pick,  script  offered  in  evidence  was  of  a  judg- 
(Mass.)  212;  Dougherty's  £state,  9  W.  ment  for  $60.44,  "  ^ith  the  interest 
&  S.  (Pa.)  189.  that  had  accrued,  and  costs."     It  was 

Xisprition  of  Clerk.  —  A  sci.  fa.  for  held  that  there  was  no  substantial  vari- 
costs,  against  the  indorser  of  a  writ,  is  ance,  it  appearing  on  calculation  that 
so  far  a  judicial  writ  that  it  is  compe-  the  amount  due  by  the  judgment  men- 
tent  for  the  court  to  look  at  the  record  lioned  in  the  transcript  was  correctly 
upon  which  it  is  founded;  and  a  mis-  stated  in  the  sci.  fa.  Orput  v.  Hardy, 
recital  in  the  sci.  fa.  of  the  name  of  the  6  Blackf.  (Ind.)  456. 
indorser  will  be  considered  a  mere  A  judgment  was  obtained  in  favor 
misprision  of  the  clerk,  and  not  suffi-  of  the  justices  of  a  County  Court, 
cient  to  sustain  a  motion  in  arrest  of  *'  who  sue  for  the  benefit  of  the  mar- 
judgment.  M'Gee  v.  Barber,  14  Pick,  shal  of  the  district."  In  a  sci.  fa.  to 
(Mass.) 212.  revive  this  judgment,    the   marshal's 

2.  Sanders  v.  Rives,  3  Stew.  (Ala.)  name  was  inserted  in  addition  to  his 
109;  Allen  V,  People.  29  111.  App.  555:  designation  by  his  style  of  office.  It 
Orput  V,  Hardy,  6  Blackf.  (Ind.)  456;  was  held  that  this  was  no  variance. 
State  V,  Corson,  10  Me.  473;  Dittb  v.  Richardson  v.  Prince  George,  11  Gratt. 
State,  30  Miss.  126;  State  v,  Millsaps,  (Va.)  190. 

69  Mo.   350;    Trice    r.  Turrentine,  13  8.  Arkansas.  —  State  ».  Williams,  17 

Ired.  L.  (NT.  Car.)2i2;  Hersch  z^.  Groff,  Ark.  371;  Bolinger  r.  Fowler,  14  Ark. 

2   W.    &    S.    (Pa.)    449:     Dougherty's  27. 

Estate,  9  W.  &  S.  (Pa.)  189.  ///iwmV.  —  Reese  v.   People,   11  111. 

niofltrations  of  Immaterial  Varianoee.  App.  346. 

—  A  variance  in  the  name  of   the  prin-  Kentucky.  —  Simpson     v.    Com.,     i 

cipal  or  in  the  name  of  the  court,  the  Dana  (Ky.)  523. 

defendant    having  duly   appeared,    is  Maine.  —  Stale   v.   Corson,    10    Me. 

immaterial.     Allen   v.    People,   29  III,  473. 

App.  555*  Mississippi.  —  Gwynn    v.   State,    64 

In  State  v,  Millsaps,  69  Mo.  359,  it  Miss.  324;    Pounds  v.  State.  60  Miss, 

was  held  that  where  the  recognizance  925;  Marx  z/.  State,  61  Miss.  478;  Ditto 

named  the  ofifense  charged  as  larceny,  v.  State,  30  Miss.  126;  Bridges  v.  Sute, 

and  the  sci.  fa.  as  petit  larceny,  this  24   Miss.    153;    State   v.    Borroum,  25 

was  no  substantial  variance.  Miss.  203;    Tucker  v.  State,  55  Miss. 

It  is  not  a  fatal  variance  that  the  rec-  452. 

ord  does  not  show  the  amount  of  costs  Ohio,  —  Wolf  v.   Pounsford,  4  Ohio 

recovered  as  alleged  in  a  sci.  fa.     The  397. 

allegation  may  be  proved  by  the  fee-  Pennsylvania.  —  Dougherty's  Esute, 
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record  or  other  appropriate  plea.* 

3.  Smnmons  to  Befendant  to  Appear  and  Answer.  —  The  writ  of 
scire  facias  contains  a  summons  to  the  defendant  to  appear  and 
answer,^  and  calls  upon  him  to  show  cause  why  the  plaintiff 
should  not  have  judgment  against  him  upon  the  writ;^  and  in 
default  of  such  appearance  and  answer,  judgment  may  be  ren- 
dered against  the  defendant  by  default. "^ 

4.  Prayer.  —  A  scire  facias  should  pray  for  judgment  in 
accordance  with  its  recital  of  the  record  upon  which  it  is  based ; 
thus,  for  instance,  if  the  object  is  to  obtain  execution  of  judg- 
ment or  recognizance  there  must  be  a  prayer  for  execution.* 

6.  To  Whom  Directed.  —  A  writ  of  scire  facias  may,  it  seems, 
be  directed  to  and  may  be  served   by  any  sheriff  in  the  state,* 

9  W.  &  S.  (Pa.)  189;  Arrison  v.  Com.,  thereon,  a  variance  between  the  sums 

1  Watts  (Pa.)  374.  stated  in  the  sci.  fa.  and  the  judgment 
South  Carolina,  —  Smith  v,  Brisbane,  nisi  is  good  ground  for  error,  though  the 

2  Bay  (S.  Car.)  557.  sci.  fa.  agrees  with  the  recognizance. 

Tennessee,  —  State    v,    Patterson,    7  But  a  variance   between  a  judgment 

Baxt.  (Tenn.)  246.  nisi  and  a  recognizance  is  not  material. 

Texas.  —  Bailes  z/.  State,  20  Tex.  498.  A   variance   between   the  sci.  fa.  and 

Virginia.  —  Wood  v.  Com.,  4  Rand,  the  recognizance  as  to  the  term  when 

(Va.)  329.  the  cognizor  is  to  answer  is  material, 

mnttrations  of  VarianoM  Held  Material  but  can  be  reached  only  by  a  plea  of 

and  Fatal.  —  If  a  sci.  fa.  recites  that  a  nul  tiel record^  or  other  appropriate  plea 

defendant  was   recognized  to    appear  to  the  sci.  fa.,  not  by  writ  of  error  after 

and  answer  a  charge  of  felony,  when  final  judgment  on  the  sci.  fa.     Ditto  v. 

the  recognizance  specifies  no  charge,  State,  30  Miss.  126. 

the  variance  is  fatal,  and   cannot  be  8,  White  v.  Washington  School  Dist., 

cured  by  reference  to  a  record  com-  45   Conn.    59;    Smyth    v.    Ripley,    32 

pleted   before    the    recognizance    was  Conn.  156. 

taken.     Simpson    v.    Com.,    i    Dana  3.  Alexander  v.  Steel,  13  Ark.  392; 

(Ky.)  524.  Smyth  v.  Ripley,  32  Conn.  156. 

Where  a  recognizance  is  entered  into  Form  of  Sommons.  —  According  to  the 
before  two  justices,  and  it  omits  to  old  form  it  seems  that  the  writ  corn- 
state  that  it  was  taken  in  the  county  to  manded  the  sheriff  that  *'  by  honest 
which  the  justices  belong,  and  the  sci.  and  lawful  men  "  he  should  "  make 
fa.  which  recites  the  recognizance  sets  known  '*  to  the  defendant  that  he 
forth  the  county,  the  variance  will  be  should  appear  and  show  cause.  In 
fatal.  Wood  v.  Com.,  4  Rand.  (Va.)  some  of  the  states,  however,  at  the 
329.  present  time  it  is  held  sufficient  if  the 

A  misrecital  of  original  judgment  in  writ  commands  the  sheriff  to  summon 

a  sci.  fa.  to  revive  a  judgment  is  a  fatal  the  defendant    to  appear    and    show 

variance.     It  appears  on  the  face  of  the  cause.    Alexander    v.   Steel,    13  Ark. 

record  and  vitiates  the  judgment  of  392. 

revivor.     Wolf  v,   Pounsford,  4   Ohio  4.  See  infra^  XVIII.  2.  By  Default, 

397.     See   for  further  illustrations  of  See  generally  as  to  default  judgments 

variances  in  a  writ,  article  Revival  of  the  article  Defaults,  vol.  6,  p.  51.    As 

Judgments,  vol.  18,  p.  1053;  also  infra,  to  judgment  by  default  upon  a  writ  of 

this  article,  XX.  Proceedings  by  Scire  sci.  fa.  against  a  garnishee,  see  White  z^. 

Facias  in  Particular  Cases.  Washington  School  Dist.,  45  Conn.  59. 

1.  Bolinger  v.  Fowler,   14  Ark.  27;  6.  Hicks  v.  State,  3  Ark.  313.     See 

Marx  V.  State,  61  Miss.  478;  Pounds  v.  article  Revival  of  Judgments,  vol.  18. 

State,  60  Miss.  925;  Ditto  v.  State,  30  p.  1053.     As  to  the  prayer  in  a  sci.  fa. 

Miss.  126;  Porter  v.  Brisbane,  i  Brev.  upon  a  recognizance  see  infra,  XX.  2. 

(S.  Car.)  456.  b.  (9)  Prayer, 

Ojbgeetioii  by  Flea.  —  When  judgment  6.  Grund  z/.  State,  40  Ala.  709;  Grim- 

nisi  has  been  rendered  in  forfeiture  of  ke  v.  Mayrant,  2  Brev.  (S.  Car.)  202; 

a  recognizance,  and  a  sci.  fa.  issued  Hammond  v,  Harris,  (Supm.  Ct.  Spec. 
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though   in   some  jurisdictions   it  seems  that  the  writ  may  be 
directed  to  the  defendant  himself.^ 

TL  AKEVDICSKT  OF  WbiT  —  1.  In  OenoraL  —  By  the  AneiMit  PraO- 

tiM  it  seems  to  have  been  considered  that  a  scire  facias  in  general 
was  not  amendable.* 

In  Modem  Praotioe,  however,  a  scire  facias  being  considered  both 
a  pleading  and  a  process,*  it  may  if  defective  be  amended  by 
the  record  upon  leave  of  the  court,  so  as  to  conform  to  the  record 
upon  which  it  is  based.*  According  to  some  decisions,  whether 
or  not  the  writ  is  amendable  depends  upon  its  use.     Thus,  when 

T.)  2  How.   Pr.  (N.  Y.)  115.     See  aUo  erty,  3  J.  J.  Marsh.  (Ky.)  564;  Baker  v. 

Alexander  v.  Steel,  13  Ark.  392.  Harrison,  5  Litt.  (Ky.)  59. 

Booidence  of  Sofendants.  —  A  sci.   fa.  Maryland.  —  Hazeldtne  v.  Walker,  i 

which  was  directed  to  the  sheriff  of  the  Har.  &  J.  (Md.)  487;  Nesbit  v.  Manro, 

county  where   the  original  judgment  11  Gill  &l  J.  (Md.)  261;  Byrne  v,  Mc- 

was     recovered     was     held     regular,  Pherson,  12  Gill  &  J.  (Md.)  157. 

although  the  defendants  resided  else-  Mississippi,  "  Curry     v.     State,     39 

where  in  the  state.     Hammond  z'.  Har-  Miss.   511;    Tucker  v.  State,  55  Miss, 

lis,  (Supm.  Ct.  Spec.   T.)  2  How.  Pr.  452;    Pounds   :-.    State,   60  Miss.  925; 

(N.  Y.)  115.  Marx  v.  State,  61  Miss.  478. 

SulMtantial    Coaplianee    with    Statute  New  Hampshire.  —  Tandy  v.  Rowell, 

SuAoient.  —  In  Grund  v.  State,  40  Ala.  54  N.  H.  384. 

709,  where  it  was  objected  that  the  no-  New  Jersey.  —  Condit  v.  Gregory,  21 

tice  was  not  such  as  is  by  law  required  N.  J.  L.  429. 

to  be  gi\ren  to  the  defendants,  because  New  York.  —  Willink  v,  Ren  wick,  23 

it  was  directed  to  any  sheriff  of  the  Wend.  (N.  Y.)6o8;  Jackson  v.  Tanner, 

state   and   not   to  the  defendants,  the  18  Wend.  (K.  Y.)  526. 

court    said:     *' The    mere   address   of  Pennsylvania.  —  Maus    v.    Maus,    5 

the  notice  to  the  theriflt  instead  of  to  Watts  (Pa.)  315;    Ardson  v.  Com.,   i 

the  defendants  is  not  such  a  departure  Watts    (Pa.)    374;     Rainey    v.    Com.» 

from   the  spirit  and  substance  of  the  to  Watts  (Pa.)  343:    Burrows  v.  Hey- 

law  as  to  vitiate  the  notice  or  render  it  sham,  i  Dall.  (Pa.)  133. 

invalid   if    it    otherwise   substantially  South  Carolina.  —  Smith  «/.  Brisbane, 

fulfils  the  requirements  of  the  law."  2  Bay  (S.  Car.)  557. 

1.  Grund  v.  State,  40  Ala.  709.  Tennessee, ^%\A\jt  v.  Arledge,  2  Sneed 
DiiMtion  in  BopresentatiTe  Oapadty. —  (Tenn.)  229;  Whitworth  v,  Thompson, 

In  Caller  v.  Malone,  i  Stew.  &  P.  (Ala.)  8  Lea  (Tenn.)  48O;  Bryant  f.  Smith,  7 

305,  it  is  held  that  where  the  object  of  Coldw.  (Tenn.)  T13. 

the  sci.  fa.  is  to  bring  in  as  parties  the         Vermont,  —  Baxter  v,  Shaw,  28  Vt. 

personal  representativ^es  of  a  decedent,  569. 

the  writ  must  not  be  issued  in  general         United  States,  — Wonderly  v.  Lafay- 

terms  to  the  representatives  of  the  de-  ette  County,  74  Fed.  Rep.  702;  Tayloe 

cedent,  naming  him,  without  designate  v,  Wharfield,  2  Cranch  (C.  C.)  248. 

ing  them   by  name  or  characterizing        Axuendmant  to  flame  Extent  as  Ezeon- 

them  as  administrators  or  executors.  tions. —  Amendment  may  be   allowed 

2.  2  Tidd's  Pr.  1123;  Condit  v,  Greg-  lo  the  same  extent  in  the  case  of  a  sci. 
ory,  21  N.  J.  L.  429,  in  which  case  the  fa.  as  in  the  case  of  an  ordinary  execu- 
court  «"//'</ Vavasor  v,  Baile,  i  Salk.  52,  tlon.  Otterback  v.  Patch.  5  A  pp.  Cas. 
and  Hillier  v.  Frost,  i  Stra.  401.  (D.    C.)    69.     Compare  article    Execu- 

3.  Tucker  v.  State,  55  Miss.  452.  tions  Against  Property,  vol.  8,  p.  435 
^Arkansas,  —  Anthony     v.     Hum*    et  setf. 

phries,  9  Ark.  176.  niastrations  of  Pro]>er  Amendments  of 

District  of  Columbia.  —  Otterback  v.  Writs  —  Misrecital  as  to  Court,  —  A  sci. 

Patch,  5  App.  Cas.  (D.  C.)  69.  fa.  reciting  a  judgment  in  the  Circuit 

Georgia, — Johnson    v,  Goddard,   19  Court,  but  commanding  the  sheriff  to 

Ga.   597;  Donaldson  v,   Dodd,  79  Ga.  summon  the  defendant  to  appear  be* 

7^3*  fore   the  Probate  Conft,    is   not   void, 

Kentucky,  —  Patrick     v.    Woods,     3  but  amendable,  and  may  be  amended 

Bibb  (Ky.)  232;  Thompson  v.  Dough-  by  inserting"  Circuit  Court"  for*' Pro- 
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Time  of  Amendmnt. 


it  is  used  merely  as  a  writ  it  cannot  be  amended,  but  when  it  is 
used  also  as  a  petition  it  may  be.^ 

2.  Time  of  Amendment.  —  With  regard  to  the  time  when  a  scire 
facias  may  be  amended,  the  decisions  differ,  some  holding  that 
it  may  be  amended  at  any  time  before  judgment,*  while  accord- 


bate  Court."    Antliony  v,  Humphries, 
IT  Ark.  663. 

To  Conform  to  Ihsiructions  of  At- 
torney.—  A  writ  of  scL  fa.  may  be 
amended,  under  some  circumstanceSi 
so  as  to  make  the  writ  conform  tO  the 


properly  overruled  after  the  amend- 
ment of  this  scire  facias,  which  the 
court  pk>ssessed  the  undoubted  right  to 
allow,  so  as  to  make  it  conforfn  sub- 
stantially to  the  recognizacice  upon 
which    ft    was    founded.      The    scire 


instrncttonsof  the  attorney  by  whom  it    facias  Is  to  be  regarded  as  a  complaint 


was  issued.  Nesbit  v,  Manro,  11  Gill 
&  J.  (Md.)  261;  Byrne  v,  McPherson, 
12  Gill  &  J.  (Md.)  157. 

Writ  Issued  in  Behalf  of  Assiffnee.  — 
A  writ  of  sci.  fa.  to  revive  a  judgment 
in  the  6ame  of  one  person  for  the  use 
of  an  assignee,  may  be  amended  to 
read  "  in  behalf  of  "  such  assignee. 
Wondcrly  v.  Lafayette  Cotinty,  74  Fed. 
Rep.  702. 

Correction    'of    Date,  —  A     sci.     fa. 


in  the  proceeding,  a6  Well  ds  the  pro- 
cess or  writ  by  which  the  defendant  is 
summoned  to  appear."  . 

Insertion  of  Material  Averments  Im- 
proper.—  In  Baker  z/.  Harrison,  5  Litt. 
(Ky.)  59,  it  was  held  that  a  sci.  fa. 
again.«t  bail  dannot  be  amended  by  in- 
serli^ig  an  averment  that  the  principal 
had  failed  to  pay  the  debt  or  to  render 
his  body  to  prison  in  execution,  as 
these  &te  matters  in  pais  and  there  is 


against    bail    may    be     amended    by    nothing  to  amend  by. 


the  record,  substituting  *'  September, 
1782,"   for   '*  December,  1781."     Bur. 
rows  V.  Heysham,  i  Dall.  (Pa.)  133. 
Averments  as  to  Prior  Satisfaction,  — 


Addition  of  Kew  Purties  on  Lei^Te  to 
Amend.  —  In  Willink  v,  Renwick,  22 
Wend.  (N.  Y.)  608,  it  was  held  that  on 
leave  to  amend  a  sci.  fa.  the  plaintiff 


A  sci.  fa.  in  common  form  upon  a  judg-  cannot  add  new  parlies  the  necessity 

ment,  to  obtain  a  new  execution,  was  for  whose  joinder  existed  previous  to 

held  amendable  by  adding  an  aver-  the  issuing  of  the  writ,  or  where  the 

ment  that  an  apparent  satisfaction  of  a  statute  of  limitations  has  attached, 

former  execution,  was  produced  by  a  1.  Johnston     v.     Hubbell,     Wright 

sale  of  property  which  turned  out  not  to  (Ohio)  6q. 

belong  to  the  debtor.     Baxter  v.  Shaw,  Amendment  upon  Petition.  —  Where  a 

28  Vt.  569.  judgment  has  been  assigned  upon  oral 

Clerical  Errors,  —  A  clerical  error  in  trusts  to  apply  to  certain  debls  of  the 


a  sci.  fa.  may  be  amended.  Tayloe  v. 
Wharfield,  2  Cranch  (C.  C.)  248;  John- 
son V.  Goddard,  19  Ga«  597. 


assignor,  a  sci.  fa.  to  revive  it  may  be 
amended  upon  petition  so  that  the 
rights   of   the   teal  parties  in  interest 


Permiflsion  tg  Take  Out  Hew  Proeees.  —  may  be  made  to  appear  upon  the  record 

In  Tandy  v.   Rowell,  54  N.  H.  384,  it  by  an  appropriate  entry  of  their  use. 

was  held  that  when  a  sci.  fa.  is  defec-  Garey  v.  Sangston,  64  Md.  31. 

live  the  court  in  the  exercise  of  its  dis-  2.  Davidson  v.  Alvord,  3  lad.  i. 

cretionmay  permit  the  plaintiff  in  error  Aqiendment    After    Nul    Tiel    BeootHI 

to  take  out  a  new  process  returnable  at  Pleaded.  —  A   writ  of  sci.   fa.    may   be 

a  subsequent  day  in  the  term,  or  at  the  amended  after  nul  tiel  record  pleaded, 

term  next  ensuing.  Williams  v.  Lee,  Term  (N.  Car.)  146; 

Amendment  to  Conform  to  Beeoid — Of  Willard  v,  Norris.  2  Kawle  (Pa.)  56; 

Judgment.  —  A   sci.   fa.,   being   both  a  Pounds  «/.  Stale,  60  Miss.  925;  Marx  i/. 


pleading  and  a  process,  may  be 
amended  upon  leave  of  the  court  to 
conform  to  a  judgment  Mm  upon  which 
it  is  based,  where  the  two  do  not  cor- 


State,  61  Miss.  478;  Curry  v.  State,  39 
Miss.  511. 

After  Argtiment  by  Counsel.  —  It  has 
been  held  that  a  Writ  of  sci.  fa.  to  re- 


respond  and  the  defense  M  !///>>/ r^re^n/  vive  a  judgment  maybe  amended  at 

is  pleaded.     Pounds  v.  State,  60  Miss,  any   time  so  as   to   make   it  conform 

925.  to  the  original  judgment.      It  may  Xnt 

To    Ccmform    to    Recognitance,  —  In  amended  even  after  the  counsel  have 

Curry  v.  Stale,  39  Miss.  511,  the  court  argued  the  case  to  the  jury.     MauS  v^ 

said:     "  The  plea  of  nul  tiel  record  was  Maus,  5  Watts  (Pa.)  315. 
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ing  to  other  decisions  it  would  seem  that  leave  to  amend  will 
not  be  granted  after  joinder  in  demurrer.* 

3.  In  What  Court.  —  Leave  to  amend  a  scire  facias  must  be 
asked  and  obtained  in  the  court  where  the  record  is.*  After 
reversal  in  the  supreme  court  the  leave  should  be  asked  in  the 
lower  court  to  which  the  case  is  remanded.* 

Vn.  KECE88ITY  FOB  Declabatioh.  —  A  writ  of  scire  facias  being 
considered  a  substitute  for  a  declaration,  and  everything  neces- 
sary thereto  being  set  forth  in  the  writ,  as  a  general  rule  no 
declaration  is  requisite  in  proceedings  by  scire  facias.*  It  has 
been  held  that  the  plaintiff  may  cither  treat  the  scire  facias  as  a 
writ  simply,  and  declare  upon  it  as  in  other  cases,*  or  he  may 

1.  After  Joinder  in  Demnrrer.  —  In  Beaeons  for  Not  Beqoiring  Deolanttion 
Farnum  v.  Bell,  3  N.  U.  72,  it  was  — Florida.  —  The  writ  of  sci.  fa.  is  not 
said  that  in  sci.  fa.  against  one  who  an  original  writ,  but  a  mere  continua- 
indorsed  the  writ  of  a  plaintiff  living  in  tion  of  the  action,  and  therefore  a 
the  state  the  court  would  not  grant  declaration  is  not  necessary.  Brown 
the    plaintifl    in   the  sci.   fa.  leave  to  v.  Harley,  2  Fla.  159. 

amend     after     joinder     in    demurrer.  Illinois.  —  **  A    scire     facias     is    a 

See  also  Bowie  v.  Neale,  41  Md.  125.  judicial  writ  based  upon  a  matter  of 

2.  Dennisonz/.  Willson,  16  N.  H.  496;  record,  and  is  but  a  continuation  of 
Johnston  z'.  Hubbell,  Wright  (Ohio)  69.  the  previous  proceedings  in  the  case. 

Appellate  Proceedings  —  Amendment. —  It  therefore  does  not  fall  within  the 

When  the  record  fails  to  show  the  date  statutory  provisions  requiring  declara- 

of  the  judgment  »/V/ in  proceedings  on  tions   to   be   filed   in  original   actions, 

a  forfeited  recognizance  the  case  will  We  hold  that  a  declaration  is  unneces- 

be  reversed  on  appeal,  and  amendment  sary  in  the  proceeding  by  scire  facias 

allowed  when  the  case  returns  lo  the  upon  a   forfeited   recognizance.     The 

lower  court.     Marx  v.  State,  61  Miss,  same  opinion  has  been  expressed  by 

478.  the  courts  of  other  states."     Wood  v, 

3.  Johnston  v.  Hubbell,  Wright  People,  16  III.  171.  Citing  Lasselle  v. 
(Ohio)  69.  Godfroy,  i  Blackf.  (Ind.)  298;  Toulmin 

4.  Arkansas,  —  Calhoun  v.  Adams,  v.  Bennett,  3  Slew.  &  P.  (Ala.)  220; 
43  Ark.  238.  Brown  r.  Harley,  2  Fla.  159. 

Florida.  —  Brown  v.   Harley,  2  Fla.  In    Indiana^   if   the   whole   cause  of 

159.  action  is  shown  in  the  writ  of  sci.  fa., 

Illinois^  —  Wood   v.    People,    16   111.  no  declaration  need  be  filed.     Lasselle 

171 ;    Compton  v.  People.  86  111.  176.  v.  Godfroy,  i  Blackf.  (Ind.)  298. 

Indiana.  —  Lasselle    v.    Godfroy,    i  Texas.  —  A   sci.    fa.,    npt    being    an 

Blackf.  (Ind.)  298;  Palmer  r.  Hughes,  original  action,  need  not  be  preceded 

I  Blackf.  (Ind.)  329.  by  a  petition.     Hopkins  v.  Howard,  12 

Mississippi.  —  Curry     v.     State,     39  Tex.  7. 

Miss.  511;  Tucker   v.  State,  55  Miss.  6.  Emanuel  ir.  Ketchum,  21  Ala.  257; 

452.  Spence  v.  Simmons,  21  Ala.  563;  Toul- 

Missouri,  — State    v.   Randolph,    22  min  v.  Bennett.  3  Stew,  ik  P.  (Ala.)  220. 

Mo.  475.  Bight  of  Plaintiff   to  Elect.  —  *'  The 

New  York. — Jackson  v.  Tanner,  18  plaintifl  may  elect  whether  10   make 

Wend.  (N.  Y.)  526.  out  his  case  in  the  scire  facias,  and  dis- 

Ohio.  -^  McAIpin  v.  Graham,  i  West  pense  with  a  declaration,  or  simply  to 

L.  J-  394.  I  Ohio  Dec.  (Reprint)  56.  use  the  scire  facias  to  bring  the  de- 

Ptnnsylvania.  —  Kean  v.  Franklin,  5  fendant  into  court,  and  to  declare  as  in 

S.  &  R.  (Pa.)  147;  Umberger  v.  Zear-  other  cases."     Toulmin  v.  Bennett,  3 

ing,  8  S.  &  R.  (Pa.)  163.  Stew.  &  P.  (Ala.)  220. 

Texas.  —  Hopkins     v.    Howard.    12  In  Hew  Jersey,  in  sci.  fa.  to  revive  a 

Tex.  7.  judgment,  if  the  defendant  does  not 

Virf^inia,  —  Williamson  2/.  Crawford,  appear  within  four  days  after  the  rc- 

7  Grait.  (Va.)  202;    McVeigh    v.    Old  turn  day  judgment  may  be  taken  for 

Dominion  Bank,  76  Va.  267.  the  default  in  not  appearing  without  a 
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make  the  writ  stand  in  the  place  of  both  writ  and  declaration.^ 
In  the  latter  case,  however,  the  writ  must,  as  has  been  seen,  con- 
tain all  the  averments  necessary  to  make  a  declaration  good.' 

ym  SsxviCE  OF  Wbit  —  1.  Kecessity  for  Service.  —  A  writ  of 
scire  facias  must  be  properly  served  in  the  manner  prescribed  by 
law,  in  order  that  a  judgment  may  be  rendered  thereon,'  unless 
the  want  of  service  or  the  defects  therein  be  waived.* 

2.  How  Hade  —  in  Genar&L  —  It  may  be  laid  down  as  a  general 
rule  that  a  writ  of  scire  facias  is  to  be  served  in  the  same  manner 
as  other  process.* 

declaraiion  being  filed;  but  if  the  de-  McCourtie   v.    Davis.   7   111.   298;  An- 

fendant  appears  within  that  time  the  drews  v.  Buckbee,  77M0. 428;  Yoangt/. 

cause    proceeds    as    in    other    cases.  Colby,   Wright  (Ohio)  85;    Chambers 

Forest  v.  Price,  37  N.  J.  L.  177.  v.  Carson,  2  Whart.  (Pa.)  g;  Buchanan 

▼ariflflatioii  of  Petition  in  8dre  Faeias.  v.   Specht,    i  Phila.  (Pa.)  252,  8  Leg. 

—  A  petition  in  sci.  fa  may  be  verified  Int.    (Pa.)    162.      And    see    generally 

by  the  plaintiff's  attorney.     Wright  v,  article  Service  of  Process,  pest. 
Parks,  10  Iowa  342.  Senrad  like  Ordinary  Snmmoni.  —  A  sci. 

1.  Emanuel  V.  Ketchum,  21  Ala.  257;  fa.,  when  issued  to  revive  the  lien  of 

Spence  v,  Simmons,  21  Ala.  563.  a  judgment,  should  be  served  in  the 

8.  See  supra^  V.  Requisites  oj  IVrit,  same  manner  as  an  ordinary  summons. 

Baqnifitos  of  Writ  When  Thoro  Is  Ho  Andrews  v.  Buckbee,  77  Mo.  428.     In 

Deelaration.  —  '*  In    scire     facias    the  this  case   the  court  said:  "We  have 

plaintilf  may  treat  the  scire  facias  as  a  been  unable  to  find  any  statute  of  this 

writ  simply,  and  declare  upon  it,  or  he  state  prescribing  the  mode  of  service  of 

may  make  the  writ  stand  in  the  place  a  writ  of  scire  facias  to  revive  a  judg- 

of  both  writ  and  declaration.     But  if  ment.     The  ancient  writ  of  scire  facias 

this  be  done,   the  writ   must  contain  commanded  the  sheriff  that  by  honest 

such  averments  as  would  be  necessary  and  lawful  men  of  his   bailiwick  he 

to  make  a  declaration  good.    *    *    *  make   known   to    the    person    named. 

Such  is  the  rule  at  common  law,  and  that  he  be  and  appear,  etc.;  and  the 

there  is  nothing  in  our  statute  respect-  return  of   the  sheriff  of  service  was, 

ing  judgments  nisi  and  scire  facias  on  that '  I  have,  by  A.  and  B.,  good  and 

forfeited    bonds    and     recognizances,  lawful    men  of    my  bailiwick,   given 

which  at  all  affects  the  rule  in  the  case  notice  to  L.  M.,  tenant,  etc.,  to  be  and 

of  scire   facias  against    a    defaulting  appear,*  etc     Tidd's  Forms,  479,  503; 

witness  in  a  civil  case."     Emanuel  v,  Kelly  on  Sci.  Fa.  276.     But  in  modern 

Ketchum,  21  Ala.  257.  practice  the  writ  of  scire  facias  contains 

S.  Rice  V.  Talmadge,    20    Vt.   378:  an  ordinary  clause  of  summons,  and 

Cota  V.  Ross,  66  Me.  161;  Doe  ring  v.  the  writ  is  deemed  to  be  sufficiently 

Kenamore,  36  Mo.  App.  147;  Castner  executed  when  served  by  the  sheriff  as 

V.  Styer,  23  N.  J.  L.  236.  a  writ  of    summons.      Alexander    v, 

4.  See  infra^  VIII.  5.  PVaiver  of  De-  Steel,  13  Ark.  392.    Writs  of  scire  facias 

feels  in  Service,  for  revivor  are  by  statute  required  to 

Judgment  Withont  Bervioe  or  Appear-  be  served  as  writs  of  summons;  Rev. 

anee.  —  A  judgment  cannot  be  rendered  Stat.,  §  3666;  and  summoners  are  no 

upon  sci.  fa.  either  against  the  person  longer  employed  in  England,  either  in 

or  property  of   the  judgment  debtor,  the  execution  of  writs  for  revivor,  or 

where  there  has  been  no  legal  service  scire  facias  on  judgments.   The  spirit  of 

of  the  sci.  fa.  upon  htm  and  no  appear-  our  legislation  on  the  subject  of  the  exe- 

aace  in  the  suit  by  him.     Rice  v,  Tal-  cution  of  process  is  at  variance  with  the 

madge,  20  Vt.  378.  ancient  common-law  method  of  serving 

BoTiyml  of  Jndgmonts  —  Manner  of  writs  of  scire  facias,  and  we  are  of  opin- 
■anrioa.  —  As  to  the  manner  of  service  ion  that  such  writs,  when  issued  to  re- 
of  a  writ  of  sci.  fa.  to  revive  a  judg-  vive  the  lien  of  a  judgment,  should  be 
ment,  see  article  Revival  of  Judg-  served  as  similar  writs  are  required  to 
MENTS  vol.  18,  p.  1053.  be  served,  when  issued  for  the  pur- 
ist Hanly   v,   Adams,    15    Ark.   232;  pose  of  revivor." 
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WbkUiBatf  B«q«ln«ioftti.  —  As  m  the  case  of  the  service  o(  vAhxx 
process^  the  soanner  in  wiuch  the  service  at  a  writ  of  scire  facias 
shall  be  made  b  usually  prescribed  by  statute ;  ^  and  statutory 
requirements  must  be  complied  with  in  order  that  a  valid  judg- 
ment may  be  rendered  upon  the  writ,* 

Pinomd  iBrrloe.  —  There  must,  as  a  general  rule,  be  pe«soiiAl 
service  upon  the  defendant  of  a  scire  ^das,  or  sunmnons  ill  the 
nature  of  a  scire  facias,'  at  least  where  it  is  a  remedy  provided 
by  statute^  ualcnawn  at  common  law>  and  of  a  merely  personal 
character.* 

1.  McCourtie  v,   Davis,   7  lU.  398;  «3Pec«»e4,  lik«  Any  otlicr  ordiMMy  pra» 

Calloway  r.  Enbank,  4  J.  }.  Marsh,  cess,  by  pe«son&4  service «« -tlie  farties. 

<Ky.)  2So;  Comstocfc  v»   iflolbrool^,   16  McCourtie  t^.  Davts,  7  fll.  398. 

Cray  (Mass.)  iii;  fivaas  v.   Reed,   2  ServiM  on  BefMidanfft  Wife.  —  Servict 

Mich.    N.    P.   212;    Castner  f.  Scyer,  «l  aBCi.  fa.  torevive  a  jadgmem  on  the 

S3  N.  J.  L.  236;  McConnbs  v.  Feeler,  t  wife  of  a  defendant.  In  itK  abseAccof 

Wend.  <N.  Y.)  19;  Chambers  V.  Carson,  her  husband,   will  noi  antltorizte    ilvt 

2  Whan.  (Pa.)  9;  Grlnke  v.  Mayrant,  return  of  sci.   fa.     The  service  mnift 

2  Brev.  (S.  Car.)2D2;  Ingram  «/.  Belk,  2  be   personal.     McComhis   v.   F«eter,  i 

Strobh.  L.  <S.  Car.)  no7;  Simmons  v.  Wend.  (N.  Y.)  19. 

Wood,  6Yerg.  (Tenn.)  518;  Middleton  4.  McCourde   v,   Davn,   7   iU>   0^8; 

t/.   States,   II   Tex.   255;  Rice  r.   Tal-  Adams  v^.   Rowe,  it  Me«  %(^  25  Am. 

madgc,  20  Vl.  378.     And  see  generally  Dec.  266;  McCombs  v.  Feetet,  i  Wen4^ 

article  Skryice  of  Proccss, /«//.  (N.  Y.)  19. 

%,  Castner  v.  Styer,  23  N.  J.  L.  236;  Ta  Ttnnewa  a  sci.  fa.  to  sabjett  real 

Rice  V.  Talmadge,  20  Vt.  378;  Middle-  estate,   descended  to  minor  heirs,    to 

ton  V.  State,  it  Tex.  255.  the  payment  of  their  ancestor's  debts, 

la  Maine  a  trustee  00  sci.  fa.  may  must  be  served  personally  as  well  upoh 

defend  by  showing  that  no  legal  service  the    h^irs    as   npon  their    guardians. 

was  made  on  the  principal  defendant.  Crutchfield  v.  Stewart,  to  Yerg.  (Tenn.) 

Cota  V,  Ross,  66  Me.  161.  237.     See    also   Combs    v,    Youag,  4 

Hew  lersty  itatata. —  In  Castner  v.  Yerg.  (Tenn.)  218. 

Styer,  23  N.  J.  L.  236,  it  was  held  that  IMiirsry  ol  Co|nr.  —  Service  of  sci.  fa. 

since  the  passage  of  the  Act  of  March  may  be  made   by  delivering  a  copy 

14,  1806,  entitled  "  An  act  concerning  thereof,  certified  by  the  officer  serving 

writs  of    scire   facias,**   no  judgment  the  same,  to  the  party  required  10  be 

could    be    rendered,   in    a    suit    com-  summoned,  or  by  leaving  such  copir. 

menced   by  sci.    fa.   against  the  gar-  Henry  v.  Henry,  (Supm.  Ct.  Spec.  1^.) 

nishee  in  aaachment,  or  in  any  suit  i  How.  Pr.  (N.  Y.)  167. 

commenced  by  sci.  fa.,  except  on  an  See  also  Middleton  t/.  State,  ti  Tex. 

actual  service  or  publication  of    the  255.  in  which  it  was  held  that  a  return 

writ,     in     the     mode     prescribed    by  upon  a  sci.  fa.  executed  by  summon- 

statute.  ing,  etc.,  without  showing  a  copy  de- 

S.  McCourtie   v,    Davis,   7    III.   298;  livered,  would  not  support  judgment 

Sans  V.    People,   8   111.   327;    Reed   r.  by  default. 

Bainhridge,  4  N.  J.  L.  400;  Haight  v.  Hew  Copy  Or/i>A/.  — -On  the  service 

Spader,  8  N.  J.  L.  132;  Grimke  v.  May-  of  a  copy  of  a  writ  of  sci.  fa.,  the  copy 

rant,   2   Brev.    (S.*  Car.)  202;    Combs  must  be  certified  by  the  officer  serving 

f/.  Young,  4  Yerg.  (Tenn.)  218.     As  to  the    same,     and     the    word    **  copy  ** 

the    necessity  of  personal   service  of  merely    is    not    sufficient;    the    copy 

process  generally,  see  article  Service  should  have  the  name  of  the  sheriff  or 

OF  PaocESS,  post  deputy,   or  other  officer    serving    the 

niintii  Statute.  —  Where  the  statute  same,  subscribed  thereto.     Henry  v, 

has  provided  remedies  by  writs  of  sci.  Henry,  (Supm.  Ct.  Spec.  T.)  i  Ho#. 

fa.  or  summons  in  the  nature  of  a  set.  Pr.  (M.  Y.)  167. 

fa.,  which  were  unknown  to  the  com-  Ihiadlng    Writ     to     IMInAnat.  —  In 

mon  law,  and  which  are  of  a  personal  Merchant's  Mut.   Ins.  Co.  r.  Hill,  17 

character  merely,   the  same  must  be  Mo.  App.  590,  it  was  held  sttttcient, 

976  Volume  XIX. 


ttllMi.                   SCIRE  FA  CMS.  ^moa 

3.  lime  of  Somoe.  —  As  in  the  case  of  sendee  of.  process  gen- 
erally^ the  time  for  the  service  of  a  vrrit  of  scive  facias  is,  as  a 
rule,  controlled  by  the  statute.* 

4  By  Whom  Madft— a.  In  General.  — The  person  by  whom 
a  witit  of  scire  facias  should  be  served  is  as  a  general  rule  desig- 
nated by  statute,  and  service  can  be  made  by  such  person  only.^ 

b.  By  Sheriff  or  Deputy.  —  As  a  genemi  rule,  service  of 
the  wiit  of  scire  facias  ifi  to  be  made  by  either  the  sheriff  '  or  his 
deputy.* 

in  ^  proceed! f^  by  sci.  fa.  to  revive  a  Car.)  302;  Dickinson  v.  Allison,  10  Ga. 

judgment,  10  serve  the  writ  by  reading  557;  Kennedy  v.  People,  15  111.  418. 

it  to  the  one  required  to  sliow  cause.  SMnred  by  ^y.  AetilT  in  Ike  fUtei  — 

I<l»vijig    Oeny   at   IiasI    BeatfeBtn. —  The  writ  of  sei.  fa.   may  be  directed 

WJhere  the  defendant  in  an  action  was  to  and  may  be  served  by  any  shcrifi  in 

personally  served  and  suffered  default,  the  state.     And  il  ought  to  be  sent  to 

being  at  the  time  subject  to  the  juris-  the   sheriff  of  the  distrfcl   where   the 

diction  of  ihe  court,  and  subsequently  defendant  resides,  unless    he  may  be 

ft;  writ  of  sci.  fa.  was  issued  to  give  found  in  another  disirict;  and  it  must 

etfect  to  sack  judgment,   and  served  be  returned  to  the  court  where  return* 

upon  him. by  leaving  it  at  his  last  place  able.     Grimke  v,  Mayrant,  2  Breiv.  (S. 

of  abode,  he  having  in  the  meantinie  Car.)  20a. 

removed  out  of  the  jurisdiction  of  tbe  In   Calloway    v.    Eubavk*    4    J.    J. 

court,  such  service  was  held  sufficient  Marsh.  (Ky.)  288,  it  was  held  that  the 

to  give  the  court,  jurisdiction  of  the  sci.  fa.  ntixst  issue   to   the  county  in 

defendant  in  such  sci.  fa.  proceeding,  which  the  defendant  shall  reside,  if  he 

Adams  v,   Rowe,   11   Me.  89,.  25  Am.  be  a    resident  ol   the  commonwealth^ 

Dec  266.     See  also  Merchant's  Mut.  unless  he  can  be  found  in  the  county> 

Ins.   Co.   V.    Hill,    17   Mo.   App.    590.  in  which  the  writ  is  pending,  and  no 

And  see  generally  article  Ssavice  of  judgment  can  take  place  until  two  re- 

Process,  pott,  turns  of  not  foond.     The  shertif  cannot 

Bervitf  hyPnUieatieii.— -  laBickerdtke  make  snch  return  unless  the  defend- 

V.  Allen 4  157  III.  95,  it  was  he4d  that  a  ant  resides  tn  the  county, 

judgjoeat  of  revival  ia  a  sci.  fa.  to  re-  Sci.  fa.  to  revive  a  judgment  most 

vive  a  judgment^  based  upon  notice  by  issue  from,  and  be  re4n;rnaj>le  to,  the 

laall  as  well  as  by   pabiication  to  a  court  of  the  county  in  which  the- jadg- 

residcnt  oL  the  state,  was  prima  facie  raent  was  obtained;  and  service  must 

valid  in  a  collateral  proceeding.  be  perfected,  wben  the  deleodant  or 

1.  See  the  statoles  of    the  various  dcfemdants  reside  out  of  the  coooty,  by 

states^  and  the  foMowiog  cases:  Donr  sending    ouit    process    to   the   coamy 

a^soRf.  Dodd,.  79  Ga.  763;   Patrick  where  they  respectively  reside,  directed 

V.  Newel,  i  Bibb  (Ky.)  323;   Ehier  v.  tO(  the  shecift  of  thai  connty,  whose 

Sioever,    2    MIks  (P^.)   14;  Gieen-  v,  duty  it  is  to  serve  them  personaily  and 

Thompson,    i    Patt.   &    H.   (Va.)  427.  retiLrn  the  pvocess.     Dickinson  v.  Alfi- 

And  see  artkle   Sekvicb  or»  Process,,  son,  10  Ga.  557. 

post.  MrtotioA  io  One  ftsriif,  tarvise  by  Aii- 

8;  See  article  Service  of   Pftocsss,  otiiar.  —  Where  a  sci.  fa.  directed  to  the 

/Ol/.  sheriff  lof  one  county  is  served  bgr  the 

SaoeBii  Hut  IMsoloM  flarrloa  by  Ffceper  sheriffiof  another  cou a ty,  the- service  is 

OAmb^  —  To  sustain- a  judgment  by  dtt-  a  nullity.     Kennedy  v.  Ftople,  15  111. 

fault  on  a  sci.  fa.,   the   recordi  must  418. 

aifiBmalivelydisclose  that  Jt  ii^as  sepved  4^.  See- article  Ss&viGSi  of  PfetocB8S« 

by  a  proper  offiiuer,  and. the  absence* of  post^ 

suchi  a  stalement  will  not  be  sapplied  SpstialBepmfty.  —  It  is  no  objection  to 

by  a  recital  in-  the  judgmenc  that  no*  the   service  of  a.  sci.   fa^  then  it  was 

saffioient  causS'  was  shown  by- the  de-  made' by  a  special  deputy  w4io  had  not 

feodeaton  a  sci.  fa.  issued  and  served  taken:  an  official  oathi.     The  sftstste  re^ 

ufoa  hixti    CatoS'  v.  Harrison,  3  Port,  quires  a  return  made  by  a  special  dep* 

(Ala).  219*.^  uty  to  be  verified  by  his  aJIdavit,  aad- 

8,:  Grimke  V.    Maypant,  2  Bsev.  (S.  this  is  the  only  oath,  that  he  is  required 

277  Volume  XIX. 


Bttnni  of  Writ.  SCIRE  FA  CIAS.  Timt  of  Botwm 


6.  Waiver  of  Defects  in  Service.  —  If  the  service  of  a  writ  of 
scire  facias  is  defective,  the  defendant  by  appearing  and  plead<» 
ing  the  writ  waives  the  defects.* 

IX.  Betitbv  of  Wbit  —  1.  Heoeisity  for  Return.  —  The  evidence 
of  a  service  of  a  scire  facias  must  appear  from  the  return  made 
upon  the  scire  facias  by  the  officer  serving  it.* 

2.  To  What  Conrt.  —  A  writ  of  scire  facias  must,  as  a  rule,  be 
returnable  to  that  court  where  the  original  proceedings  are  of 
record.* 

3.  Time  of  Return  —  Time  Fixed  by  eutnte.  —  It  was  formerly  held 
that  a  writ  of  scire  facias  should  be  made  returnable  on  a  day 
certain,  or  general  return  day,  according  to  the  nature  of  the 
proceedings.*  At  the  present  time,  however,  the  time  at  which 
a  writ  of  scire  facias  is  returnable  seems  to  be  controlled  gen- 
erally by  statute.* 

to    take.    Coursen   v.    Hixon,  78   III.  ever,  not  being  a  necessary  part  of  the 

339.  judgment,   so  far   as    relates    to    the 

1.  Andrevirs  v.  Backbee,  77  Mo.  428.  service  of  the  sci.  fa.,  and  it  being  a 
Waiver  of  Servioe  of  Seire  Facias  to  matter  which  the  law  requires  should 

Revive  ladgment.  —  A  judgment  can-  appear  in  the  form  of  the  officer's  re- 
not  te  revived  upon  a  sci.  fa.  when  turn,  over  his  proper  signature,  the 
there  has  been  no  legal  service  of  ihe  statement  of  the  fact  by  the  clerk 
sci.  fa.  upon  the  judgment  debtor  and  is  deemed  insufficient.  This  is  con- 
no  appearance  in  the  suit  by  him.  sidered  a  fatal  error  in  the  proceedings, 
Rice  V.  Talmadge,  20  Vt.  378.  and  one  which  supersedes  the  neces- 

Waiver  by  Appearance  and  Confession  sity  of  any  examination  of  the  other 

of   ladgment.  —  The    appearance    and  point  presented  by  the  assignments." 

confession  of  judgment  on  a  sci.  fa.  to  3.  Grimke  v.   Mayrant.  2  Brev.  (S. 

revive,  by  a  terre-tenant  not  named  in  Car.)  202;  Phelps  v.  Mott,  Brayt.  (Vt.) 

the  writ,  is  a  waiver  of  any  defect  in  the  191;  Treasurer  v.  Erwin,  Brayt.  (Vt.) 

sheriff's  return  of  service   as  to  him.  218;  Hoit  z^.  Bradley,  i  D.  Chip.  (Vt.) 262. 

Dickerson's  Appeal,  7  Pa.  St.  255.  4.  2  Tidd*s  Pr.  123,  1125. 

Effect  of  Service  on  Persons  Hot  Hamed.  6.  Bridges  v.  Adams,  32   Md.   577. 

—  The  fact  that  a  sheriff  executes  a  And   see   the  statutes  of  the  various 

sci.  fa.  upon  the  defendant  in  the  writ,  states. 

and  also  upon  other  persons  against  Batnm    Bay  of   Sagnlar    Term.  —  In 

whom  the  process  does  not  run,  cannot  Bridges  v.  Adams,  32  Md.  577,  it  was 

impair  either  the  writ  or  the  return;  at  held  that  a  sci.  fa.,  not  being  an  origi- 

most,  it  is  but  supererogation  on  the  nal  writ,  can  therefore  be  made  return* 

part  of  the  sheriff,  and  is  without  legal  able  only   on    the   return   day  of  the 

effect.     Anthony  V.  Humphries,  9  Ark.  regular  term.     In  this  case  the  court 

176.  said:  '*  The  order  quashing  the  writ  of 

2.  Simmons  V.  Wood,  6  Yerg.  (Tenn.)  scire  facias  is  a  subject  matter  of  ap- 
518,  in  which  case  it  was  declared  that  peal;    but  the  writ  was  issued  irreg- 
a  mere  statement  by  the  clerk  that  it  ularly,    and    was    therefore    properly 
was  served  is  no  evidence  of  that  fact,  quashed.      Instead  of  being  made  re- 
See  also  Catoe  v.  Harrison,  3  Port,  turnable   at  the   regular   term  of  the 

(Ala.)  219,  in  which  the  court  said:  "  It  court,  it  was  made  returnable  on  the 

is  found  on  reference  to  the  record  that  second   Monday  of  October,  being  a 

there  is  no  return,  by  any  officer,  on  day  in  the  same  term  during  which  it 

the  sci.  fa.     It  is  true  that  in  entering  was  issued.    The  second   Monday  of 

up  the  judgment  it  states,  by  way  of  October   is   one   of    the    return    days 

recital,  or  what  had  preceded  it,  as  the  established  by  the  Act  of  iB64«  c.  6,  to 

foundation  of  the  judgment  then  being  which  original    writs    may    be   made 

rendered,  that  Catoe  had  shown  'no  returnable;  but  a  writ  of  scire  facias  is 

sufficient  cause  on  a  scire  facias  issued  not  an  original  writ  within  the  mean- 

and   served    upon   him.'     This,    how-  ing  of  the  second  section  of  the  Act  of 
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4.  Beqoiiites  of  Betnm  —  in  Qenerai.  —  It  is  the  duty  of  the 
officer  in  his  return  to  state  the  manner  in  which  he  executed 
the  writ  of  scire  facias. ' 

Stotntory  Frovislons.  —  As  in  the  case  of  other  process,  the  return 
as  well  as  the  service  of  a  writ  of  scire  facias  is  regulated  by 
statute.* 

6.  Form  of  Setnrn  — ^.  Scire  Feci. — Where  the  officer  to 
whom  a  writ  of  scire  facias  has  been  directed  has  caused  notice 
to  be  given  to  the  party  or  parties  against  whom  the  writ  has 
issued,  his  return  is  scire  feci,^ 

b.  Nihil.  —  If,  however,  the  defendant  is  not  found,  the 
return  to  the  writ  is  nihil,^ 

1864;  and  it  was  irregular  to  make  it  been  rendered  against  him,  it  was  held 

returnable  on  any  day  except  at  the  that  the  judgment  was  not  void,  and 

return  day  of  the  regular  term."  could  not  be  objected  to  in  a  collateral 

Writ  Batomable  to  Kezt   Term.  —  In  proceeding.       Draper  v.    Bryson,    17 

Hackett  v.  Ford,  4  T.  B.  Mon.  (Ky.)  88.  Mo.  71. 

it  is  held  that  a  sci.  fa.  must  be  return-  ££foct  of  Betam  with    SaflpeiiBioii    of 

able  to  the  next  term.  Farther    Proceedings. —  In   Crumbaugh 

Hot  Batnrnable  in  Lew  than  Three  Dasrs.  v.  Otterback,  20  D.  C.  434,  it  was  held 

—  In   Younif  v.  Colby,   Wright  (Ohio)  that  the  return  of  scire  feci  to  a  writ 

85,  it  is  held  that  a  sci.  fa.  cannot  be  of  sci.  fa.  with  a  suspension  of  further 

returnable   in    less    than    three    days  proceedings  does  not  constitute  a  pend- 

under  the  Ohio  Justice's  Act  of  1824.  ing  action  of  indefinite  duration.     The 

In  this  case  the  court  said:  **  The  law  statute  begins  to  run  from  the  date  of 

provides  (22  O.  L.  400)  for  the  service  such  return. 

of  the   scire    facias   in  the  same  way  3.  2  Tfdd's  Pr.    1124;  State  v.  Ran- 

sammonses  are  served.     The  summons  dolph,  22  Mo.  475. 

before  a  justice  is  required  to  be  served  4.2    Tidd's    Pr.    1124;     Ingram    %>, 

at   least  three   days   before   the    time  Belk,  2   Strobh.  L.  (S.  Car.)  207*.  State 

fixed   for  trial  {ib,  393).     The   service,  v.  Randolph,  22  Mo.  475. 

therefore,  in  this  case,  was  not  good,  Betum  to  Selre  Facias  to  Heyive  Indg- 

and  as  the  proceedings  'ti^x^  ex  parte ^  ment.  —  As  to  the  return  of  nihil  to  ^. 

nothing  has  been  waived."  sci.  fa.  to  revive  a  judgment,  see  article 

Fifteen  Bays  Between  Service  and  Be-  Revival  of  Judgments,  vol.  18,  p.  1053. 
turn.  —  In  Lyon  v.  Randall,  i  West.  L.  Betnrn  of  "Ko  Inhabitant"  Improper. 
J.  3g6,  I  Ohio  Dec.  (Reprint)  57,  it  was  — In  Bruce  v.  Colgan,  2  Litt.  (Ky.) 
held  to  be  error  to  render  a  judgment  285.  it  is  held  that  there  is  no  law 
by  default  against  bail  when  there  were  which  will  justify  the  sheriff  in  return- 
not  fifteen  days  between  the  service  ing  a  defendant  in  a  sci.  fa.  no  inhab- 
and  return  of  the  writ  of  sci.  fa.,  ai-  itant  of  his  bailiwick;  nor  can  a  sci. 
though  this  period  had  elapsed  before  fa.  be  abated  by  such  return. 
the  actual  entry  of  judgment  on  the  Betnm  on  Scire  Facias  Against  Heir  and 
tribunal.  Terre-Tenants.  —  "On    a    scire    facias* 

1.  Middleton  v.  State,  11  Tex.  255,  against  the  heir  and  terre-tenants,  the 
wherein  it  was  declared  that  if  the  re-  sheriff's  return  is  either  that  there  are 
turn  does  not  show  service  of  process  none,  or  that  he  has  warned  them  to 
in  the  manner  prescribed,  a  judgment  appear;  in  the  latter  case,  if  the  writ 
by  default  cannot  legally  be  rendered,  be  general,   the  sheriff  should  return 

2.  As  to  returns  in  general,  see  arti-  that  he  has  warned  certain  persons, 
de  Returns,  vol.  18.  p.  goi.  being  the  tenants  of  all  the  lands  in  his 

Acknowledgment  of  Serrioe  Instead  of  bailiwick,  describing  them;  or  the  len- 

Betnm.  —  A  sci.  fa.  to  revive  a  judg-  ants  of  certain  lands,  and  that  there  are 

ment  against  an  administrator,  instead  no  others:  a  return  that  he  has  warned 

of  having  a  return  of  service  by   the  the  tenants  of  all  the  lands  generally, 

sheriff    upon   it,  had  an   acknowledg-  or  certain  persons  tenants  of  lands  in 

ment  of  service  signed  by  the  adminis-  his   bailiwick,   being    insufficient."     2 

traior.     A  judgment  by  default  having  Tidd's  Pr.  1124. 
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6.  Oeffctive  flieturns  — tf.  Motion  tq  QjJASW..  —  The  remedy 
for  a  defectivie  return  of  a  scire  facias  is  not  by  a  plea  in  abate- 
ment, nor  by  a  motion  by  the  defendants  to  quash  the  writ,  but 
by  a  motion  to  quash  the  return.*. 

b.  Amendments.  —  A  defective  return  to  a  Mrrit  of  scire 
facias  is  amendable.* 

^.  ItEPLACiKQ  ^08T  Wbit,  — 1^1  accordance  with  the  rulp  tjhat 
a  court,  on  being  satisfied  of  the  loss  and  contents  of  any  paper 
that  was  regularly  on  the  files  of  the  court,  has  the  power  to  sup- 
ply its  place  if  it  can  do  so,  the  court  may  order  a  djiplicate  of 
the  original  scire  facias,  which  has  been  lost,  to  be  made  out  and 
filed.' 

XL  Alias  Wbit  —  1.  When  Proper.  —  Upon  the  return  of  nihil 
to  a  writ  of'  scire  facias,  the  plaintiff  may  sue  out  a  second  writ 
of  scire  facias;  known  Sis  an  alias' writ ;  *  and  under  the  alias  writ 
the  plaintfff  has  the  same  Veasonable  time  for  service  and  judg- 
ment  that  he  had  in  the  original  scire  facias.* 

2. 'Requisites  of  Writ  —  Such  second  or  alias  writ  runs  as  fpl- 
IpWs :  ■  We  commanfl  you  as  we  have  before  commanded  you,  etc.* 

1.  MandeviUe  z/.  McDonald,  3  Cranch  writ  of  alias  scire  facias  shall  issue 
(C.  C.)  631.  until  the  first  writ  be  returnable.'*     2 

3.  'Mandeville  v.  McDonald,  sCranch    Tidd's  Pr.  1124. 

(C.   C.)  631;    Berry    z/.    McDonald,   7        A^as  Boi.  Fa.  to  l^viye  Judgment. — 

Blackf.  (Ind.)  371,  The  time  within  which  an  alias  sci.  fa. 

A  Return  of  Senrioe  of  Scire*  Facias  on  to  revive  a  judgment  must  issue  is 
Bail  without  ttie  state,  insufficient-  as  calculated  from  the  date  of  ihe  issuing 
not  being  verified  by  affidavit,  may  be  of  the  original  sci.  fa.,  and  not  from 
amended  after  error  brought  and  the  time  of  service  or  judgment.  Sal- 
joinder.  Dennison  V.  \yillson,  16  N.  H.  mon  v.  Bachman,  8  Pa.  Co.  Ct.  144; 
496.  Allen  V,  Liggett,  81  Pa.  St.  486;  Lichty 

8.  Byrne  v,  McPherson,  12  Gill  &  J.  v,  Hochstetler,  qi  Pa.  St.  444;  Porter 

(Md.)  157.  V.  Hitchcock,  98  Pa.  St.  625.     See  also 

4.  2  Tidd's  Prac.  1124;  Crumbaugh  Hughes  v,  Torrance,  iii  Pa.  St.  61  r. 
V.  Otterback,  20  D.  C.  434;  Barrow  ?/.  iMuanoe  After  Five  Terms.  —  In  Allen 
Bailey,  5  Fla.  9;  Kratz  v.  Preston,  52  v.  Liggett,  81  Pa.  St.  486,  it  is  held  that 
Mo.  App.  251;  McCombs  v.  Feeter,  i  an  alias  sci.  fa.  issued  after  five  terms 
Wend.  (N.  Y.)  19;  Compherv.  Anawalt,  from  the  former  is  insufficient  to  pre- 
2  VVatis  (Pa.)  490;  Allen  v.  Liggett,  81  serve  the  lien  of  a  judgment  which  has 
Pa.  St.  486;  Lichty  v.  Hochstetler,  91  expired  in  the  interval. 

Pa.  St.  444;  Porter  v.  Hitchcock,  98  Pa.  Effoot  of  Appearance  to  Alias  Sci.  Fa.  — 
St.  623;  Hughes  V,  Tprrence,  in  Pa.  In  West  v.  Nixon,  3  Grant  Cas.  (Pa.) 
.  St.  611;  Salmon  v.  Bachman,  8  Pa.  Co.  236,  it  is  held  that  where  there  is  an 
Ct.  (44.  appearance  to  an  alias  sci.  fa.,  the  de- 
Sufficient  Designation  of  Alias  ^xit. —  fendant  cannot  object  to  an  irregu- 
In  Elliott  V.  \layfield,  3  Ala.  233,  it  larity  in  the  return  of  the  original, 
was  held  that  the  words  '*  alias  scire  5.  Service  and  Judgment  Wit^iin  Five 
facias  ^'  written  at  the  head  of  a  sci.  fa.  Tears  Unnecessary.  —  In  Salmon  v.  Bach: 
were  sufficient  to  denote  thjat  it  was  man.  8  Pa.  Co.  Ct.  144,  it  is  held  that 
an  alias  writ,  although  it  was  not  so  on  an  alias  writ  of  sci.  fa.  to  revive  a 
designated  in  its  body.  Judgment  against  terre-tenants,  it  is 
Time  of  Issuance.  — ^  "  It  was  formerly  not  requisite  that  service  and  judgment 
usual  in  the  King's  Bench  to  sue  out  be  had  within  five  years  from  the  time 
both  writs  of  scire  facias  together,  of  obtaining  judgment  against  the  de- 
iTiaking  the  teste  of  the  second  as  if  fendantalonein  the  original  sci.  fa.  CiV- 
the  first  had  been  actually  returned;  ««^  Hughesr/.  Torrence,  Jtii  Pa.  St. 611. 
but  now  there  is  a  rule  of  court  that  no  6.  2  Tidd's  Pr.  1124. 
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3,  Ketem  —  a,  W«EN  Returnable.  —  The  mjes  as  to  when 
^  aU«is  writ  of  scire  facias  is  returnable  are  the  same  as  those 
applics^ble  to  the  first  writ.  ^ 

*.   EfFIvCT  of  Return  of    Nihil.  — Ab   a  General  Kole  if    the 

alias  writ  i^  also  returned  niAi/,  judgment  may  be  taken  thereon 
against  the  defendant,*'  two  returns  of  niAt/  being  usually  held 
equivalent  to  service.* 

Bistrict  of  Columbia  —  In  Crumbaugh  Tii^e  Ipr  Dc^nlt.  Iu.4gi9,^t  —  Pennsyl- 
V.  Otterbaclc,  26  T).  C.  434,  \%  was  held  vania,  —  Though  two  returns  qf  nihil 
that  an  alias  writ  of  sci.  fa.  to  revive  a  are  equivalent  to  a  scire  feci,  yet  as  the 
judgment  mu&t  be  tested  as  of  the  re-  presumption  is  of  a  service  on  the  re- 
turn day  of  the  original  writ  of  sci.  fa.,  turn  day  of  tb^  alias,  qo  defaplt  can  be 
and  that  therefore  a  sci.  fa.  issued  over  taken  until  ten  days  thereafter.  Jones 
twelve  years  after  a  return  of  nihil  to  v.  Ludvyig.  27  Piltsb.  Leg.  J.  (Pa.)  4X, 
the  original  sci.  fa.  is  not  an  alias  And  see  Faunae  v,  Subers,  10  Phila. 
even  though  it  purports  to  be  such.  (Pa.)  411,  32  Leg.  Int.  (Pa.)  90. 

i.  See  J«/ra,  IX.  3.   Titne  of  Rcturyi.  A  judgment  on   two  *'  nihils,"    en- 

2.  Alabama,  —  Hall  v.  State,  15  Ala.  tered  ni^e  days  after  the  return  of  the 

431.  alias,  is'pi^emfiture.    Ball  z'.  Nicholson, 

Florida,  —  Barrow  v.  Bailey,  5  Fla.  9.  i  Pearson  (Pa.)  285. 

Georgia,  —  Reed  v,  Sullivan,    i    Ga.  8.  Florida,  —  Barrow    v,    Bailey,    5 

292.  Fla.  9. 

Illinois,  —  Chickering  v.    Failes,    26  Georgia,  —  Reed  v.  Sull^van,^   i   Ga. 

in»  507;  Cox  V.   McFerron,    1   111,  28;  294. 

Choate  v.  People,  19  111.  63.     See  also  Illinois, — Choate  v.  People,  19   111, 

McCourtie  v.  t>avis,  7  111.  298.  63:  Cox  v.  McFerron,  i  lit  28. 

Indiana,  —  Walker  z/.  Hood,  5  Qlackf.  Inditina.  —  Kearns  v.  State,  3  Blackf. 

(Ind.)  266;    Hichcox    v,    Eastman,    8  (Ind.)  334;  Walker  v.   Hood,  5  Blackf. 

Blackf.  (Ind.)  387.  (Ind.)  266. 

Missouri.  —  State    v.   Gulp,    39   Mo.  Kentucky,  —  Calloway  v.  £u,b^nk,  4 

530.  J.  J,  Marsh.  (Ky.)  280. 

^  North  Carolina, — WoodforL  t^.  Brom-  Missouri. — Stal^   v.   Gulp,    39    Mo. 

field,  I  Murph.  (N.  Car.)  187.  530. 

Ohio,  —  Dunlevy     v.    Ross,    Wright  North     Carolina.  —  Woodfork     v, 

(Ohio)  287.  Bromfield,  I  Murphy  (N.  Car.)  187. 

Pennsylvania.  —  Compher    v.    Ana-  Ohio.  —  Dunlevy    v,     Ross,    Wright 

wall,,   2  Watts  (Pa.)  490;  Chambers  v,  (Ohio)  287. 

Carson,   2  Whart.  (Pa.)  9;  Magaw  v.  Pennsylvania, — Taylors.  Young,  71 

Stevenson,    i   Grant.    Cas.   (Pa.)  402;  Pa.   St.   81;    Chambers   v.    Carson.  2 

Stevens  v.  North    Pennsylvania   Coal  Whart.  (Pa.)  365;  Warder  v.  Taint^r,  4 

Co.,  35  Pi^.  St.  265.  Watts  (Pa.)  270;  Magaw  v.  Stevenson, 

United  States.  —  Brown   v.   Wygant,  i    Grant,  Cas.    (Pa.)  4Q2;   Stevens    v, 

163  U.  S.  618.  North   Pennsylvania  Coal  Co.,  35  Pa. 

Judgment  Ag^nst   Booogni^ors.  —  At  St.  265;  Haupt  v.  Davis,  79  Pa.  St.  238. 

conim'on'law  Oie  return  of  an  original  Scire  Facias  on  Mortgage.  —  Two  re- 

and  alias  sci.    fa.  '*  not    found*'   aii-  tt^rns  of  ^{^2/ to  successive  writs  of  sci. 

ti^orizes a  judgment  6nal against recog-  fa.  on.  a  mortgage  are  equivalent, to  a 

nizors.     Hayier  v.  State,  7  Port.  (Ala.)  scire  feci^   wbethpr  the  mortgagor   be 

156.     Thi^   rule   was  changed  by  the  living  or  dead.     Taylor  v.  Young,  71 

statute  of  1833  (Aik.   Dig.  122,  §  43),  Pa.    St.    81;    Chamber^    v.   Carson,   2 

biit'  is  restored  by  the  present  statute,  Whart.  (Pa.)  365;  Warder  v.  Tainter,  4 

Rev.  Codei  §  437p.     The  returns  can-  Watts  (Pa.)  270, 

not  be  made  by  the  sheriffs  of  different  Tw^o  Batuma  of  **  Hot  Found,"  to  a  sci. 

counties.'   Hall  v.  Stale,   15  Ala.  431.  fa.,  Ii^e  two  returns  of  m^tV,  are  equiy- 

IWo  Kihils  Are  Egnal  to  a  Scire  Feci,  alent  tQ  service.     Kearny   s'.  State,  3 

where     the     terre-tenants,     etc.,     are  Blackf.  (Ind.)  334;  Walke^  v.  Hood,  5 

named  in  the  sci.  fa-;  otherwise  where  Blackf.  (In(|.)  266;  Cox  v,   McFerron, 

it   \%  general.      Cumming  v,  Eden,  i  i  111.  28. 

C<>w.  (N.  V.)  70.  Tlie  Return  of  "  H/[^t  Fquiid  Witliin  t^ 
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B«Uef  from  Judgment  on  Two  BetornB  of  Hibil.  —  Although  the  rule  is 
as  has  just  been  stated,  this  distinction  must  be  observed 
between  a  return  of  scire  feci  and  two  returns  of  nihil^  that  when 
the  writ  of  execution  is  awarded  upon  a  return  of  scire  feci  th^ 
defendant  is  concluded  by  the  judgment;*  but  when  it  is 
awarded  upon  two  returns  of  nihil,  the  defendant  may  afterwards 
present  his  defense  by  audita  querela,  or  upon  motion  to  the 
court,  and  may  have  full  benefit  thereof.* 

XH  DEMITBBEB  ~  1.  To  Writ  —  Where  Writ  Is  Both  Beoluration  and 
Sammoni.  —  Where  a  writ  of  scire  facias  occupies  the  place  of  both 
declaration  and  writ  of  summons,  defects  therein  may  be  reached 
by  demurrer  as  in  the  case  of  other  declarations.*     Thus,  if  the 

County,"  upon  two  successive  wriis  of  Bemedy  by  Iiganotion.  —  In   Starr  v, 

sci.  fa.  upon  a  recognizance,  is  equiva-  Heckart,  32  Md.  267,  it  was  also  held 

lent  to  a  servrice  of  the  writ.     State  v.  that  where  a  summary  motion  would 

Gulp,  39  Mo.  530.  not  afford  a  full  and  adequate  remedy. 

In  Fennsylvaxiia  it  has  been  held  that  the  party  having  a  good  defense  which 

a  return  that  the  defendant  cannot  be  without  fault  on  -his  part   he  had   no 

found   is  a  return  of  non  est  inventus,  opportunity  to  make,  he  is  entitled  to 

and  not  proper  to  sci.  fa.  issued  to  re-  an  injunction  to  restrain  the  proceed- 

vive  a  judgment,  which  is  not  simply  ings.     See   also   Brown  v.   Wygant,  6 

an  award  of  execution,   but  is  also  a  Mackey  (D.  C.)  447> 

judgment  quod  recuperet.      Toolan    v.  In    Sallade     v.     Alberison,     I    Leg. 

Morrison.  8  Lane.  L.  Rev.  (Pa.)  22g.  Chron.  (Pa.)  75,  it  is  held  that  if  the  real 

When  Two  KihUs  Insufficient. —  In  Mc-  debt  and  interest  secured  by  a  judg- 

Courtie  v.   Davis.  7  111.  298,  it  is  held  ment  has  been  fully  paid,  by  the  exac- 

that  where   remedies  unknown  to  the  lion  of  usurious  interest  from  time  to 

common  law  are  provided  by  statute,  lime,  a  scL  fa.  to  revive  will  be  en- 

by  writ  of  sci.  fa.,  or  summons  in  the  joined. 

nature  of  a  sci.  fa.,  and  which  are  in  Effect  of -Bevival  on  Statute  of  Limita- 

the   nature  of    personal    actions,    the  tions  in  Another  State.  —  In  Owens  v. 

same  must  be  served  like  an  ordinary  Henry,   161   U.  S.  642,  it  is  held   that 

summons    personally;    two  *' nihils  "  where  a  judgment  is  revived  by  sci.  fa. 

are  not  enough  as  upon  a  common-law  on   two  returns  of  /i/'^iV,  such  revival 

sci.  fa.  will  not  stop  the  running  of  the  statute 

1.  Barrow  v,  Bailey,  5  Fla.  9;  Starr  of  limitations  in  another  state  in  which 
V.  Heckart,  32  Md.  267.  the    defendant    resides,    but     merely 

2.  Barrow  v.  Bailey,  5  Fla.  9;  Starr  keeps  in  force  the  local  lien, 

V.  Heckart,  32  Md.  267;  Anonymous,  i  3.  See  generally  article   Demurrers 

Salk.   93;  Ludlow   v.  Lennard,   2   Ld.  at  Common  Law  and  under  the  Codes. 

Raym.  1295;  Wicket   v.  Cremer,  i  Ld.  vol.  6,  p.  292,     And  see  the  following 

Raym.  439;  Wharton  v.  Richardson,  2  cases: 

Stra.   1075;  Holt  v,   Frank,  i   M.  &  S.  Alabama.  —  Emanuel  c^.  Ketchum,  21 

199;  Randal  v.  Wale,  Cro.  Jac.  59.  Ala.   257;    Barrow   v.   Pagles,   6  .4la. 

In  Slarr  v.  Heckart.  32  Md.  267,  it  is  462. 

held  that  where  a  party  has  a  release  Arkansas,  —  Trapnall    v.    Terry,  27 

or  other  matter  which  he  might  have  Ark.   70;   State  v.   Williams,    17  Ark. 

pleaded  to  the  sci.  fa.  in  his  discharge,  371. 

and  for  want  of  pleading  it  execution  District  of  Columbia.  —  Otterback  v, 

is  awarded   upon  a  scire  feci  returned.  Patch,  5  App.  Cas.  (D.  C.)  71. 

he  is   estopped   and   cannot   lake   ad-  Illinois. — Osgood  v.  Stevens,  25  111. 

vantage  of    that    matter.     But    when  89;  McFadden  v.  Forlier,  20  111.  509; 

execution  is  awarded  on  two"  nihils  "  Wood  v.  People,  16  111.  171;  Marshall 

returned  he  may  obtain  relief  by  audita  v.  Maury,  2  111.  231. 

querela   at  common   law,  or  by  sum-  Kentucky.  —  Simpson    v.    Com.,    I 

mary  motion  according  to  the  practice  Dana  (Ky.)  524;  Frost  v.  Reynolds,  2 

in  Maryland.     See  also  Kratz  v.  Pres-  Dana  (Ky.)  94;    Davenport  v,  Irvine, 

ton.  52  Mo.  App.  251.  4  J.  J.  Marsh.   (Ky.)  60;   Bernard    v, 
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facts  set  up  in  the  writ  are  not  sufficient  to  show  a  cause  of 
action,  a  demurrer  upon  that  ground  is  a  proper  response  to 
the  writ.^ 

Befbet  of  Ptrtiw.  —  Where  all  the  necessary  persons  have  not 
been  made  parties  to  a  writ  of  scire  facias  to  revive  a  judgment, 
such  omission  is  held  to  be  ground  for  demurrer.* 

Wlwn  Writ  li  Suninoiif  Only,  —  Where,  however,  a  writ  of  scire 
facias  is  regarded  only  as  a  summons,  and  not  as  a  pleading,  it 
would  seem  that  a  demurrer  thereto  is  not  proper,  but  that 
where  the  writ  is  so  fatally  defective  as  not  to  be  amendable,  it 
may  be  quashed  on  motion  like  any  other  bad  writ.' 

2.  To  Plea  —  In  QenenO.  —  In  scire  facias  proceedings,  as  in 
other  actions,  the  plaintiff  may  demur  to  the  plea  to  the  writ, 
instead  of  replying  thereto.* 


Chiles,  7  Dana  (Ky.)  i8;  Fowler  r. 
Com..  4  T.  B.  Mon.  (Ky.)  129. 

Maryland.  —  Nesblt  v.  Manro,  ii  Gill 
&  J.  (Md.)  261;  Warfield  v.  Brewer,  4 
Gill  (Md.)  265;  Bowie  v.  Neale,  41 
Md.  134. 

Mississippi,  —  Gwynn  v.  State,  64 
Miss.  324. 

Miss<mfi,  —  State  v,  Randolph,  22 
Mo.  475. 

Virginia,  —  Garland  v,  Ellis,  2  Leigh 
(Va.)  555. 

I.  Trapnallv.  Terry  27  Ark.  70;  Os- 
good V.  Stevens,  25  III.  89;  Frost  z. 
Reynolds,  2  Dana  (Ky.)  94.  And  see 
generally,  as  to  demurrers  for  want  of 
sufficient  facts,  the  article  Demurrers 
AT  Common  Law  and  under  the 
Codes,  vol.  6,  p.  343. 

Statement   of   trifle   Olgection.  —  In 


Vo^joiader  of  Penonal  BepreieatatiYe. 
—  In  Henderson  v.  Van  hook,  24  Tex. 
358,  it  was  attempted  to  revive  by  sci. 
fa.  a  dormant  judgment  against  two 
joint  defendants  as  to  one  of  them 
alone,  without  joining  the  legal  repre- 
sentatives of  the  other,  who  had  died 
since  the  rendition  of  the  judgment. 
The  defendant  demurred,  but  the  de- 
murrer was  overruled  and  judgment  of 
revival  was  rendered.  On  appeal  the 
judgment  was  reversed  on  the  ground 
that  the  court  below  erred  in  overrul- 
ing the  demurrer. 

8.  Flynn  v.  State,  42  Ark.  315.  In 
this  case  the  court  said:  "  The  demur- 
rer to  the  summons  for  variance  be- 
tween it  and  the  bail  bond  was  also 
properly  overruled.  The  common-law 
scire   facias   or  a   forfeited  bail   bond 


Pomeroy  v.  State,  40  Ala.  63,  it  is  held    served  the  double  purpose  of  a  declara- 
tbat  a  demurrer  which  does  not  state    tion  and  a  writ.     (Gray  v.  State,  5  Ark. 


any  specific  objection  to  a  sci.  fa. 
against  a  defaulting  witness  should  be 
overruled. 

Special  Demnnrer.  —  In  Barrow  v. 
Pagles,  6  Ala.  462,  it  is  held  that  in  a 
sci.  fa.  to  revive  a  judgment  in  the 
Circuit  Court,  affirmed  on  error  in  the 
Supreme  Court  of  Alabama,  an  omis- 
sion to  aver  that  the  record  of  the  judg- 
ment remained  in  the  Circuit  Court 
cannot  be  taken  advantage  of  by  de- 
murrer, special  demurrers  having  been 
abolished.  It  is  further  held  in  this 
case  that  no  injury  can  result  from  this, 


265.)  And  a  substantial  variance  be- 
tween the  recitals  of  the  scire  facias 
and  I  he  forfeited  bail  bond  or  recog- 
nizance might  be  taken  advantage  of 
by  demurrer.  (State  v.  Williams.  17 
Ark.  371".)  But  in  the  Code  action  on 
a  bail  bond  no  pleading  is  required  on 
the  part  of  the  state;  but  the  clerk  is 
required  to  issue  a  summons  to  the 
bail,  requiring  them  to  appear,  etc., 
and  show  cause  why  judgment  should 
not  be  rendered  against  them  for  the 
sum  specified  in  the  bail  bond,  on  ac> 
count   of   the    forfeiture    thereof,    etc. 


since  it  is  always  in  the  power  of  the  Ganit's  Dig.,  §  1743.  If  the  summons, 
defendant  by  plea  of  nul  ticl  record  io  regarding  it  as  such,  is  so  fatally  de- 
put  the  plaintiff  on  proof  that  there  is  fective  as  not  to  be  amendable,  it  may 
such  record  remaining  in  the  court  out  be  quashed,  on  motion,  like  any  other 
of  which  the  sci.  fa.  issues.  bad  writ." 

2.  Tiers  v,  Codd,  87  Md.  447.     See        4.  Hicks  v.  State,  3  Ark.  313.     And 

also  Henderson  v,  Vanhook,  24  Tex.  as  to  demurrers  to  pleas  generally,  see 

358.  article  Demurrers  at    Common  Law 
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Demanwr  flaarehM  the  Beowd.  —  In  accondance  with  the  general  rule 
that  a  demurrer  searches  the  whole  recorfd,  it  is  held  that  on 
demurrer  to  a  plea  in  a  proceeding  by  scire  facias,  the  court  will, 
look  back  and  examine  into  the  validity  of  the  writ.  ^' 

SHE  MpTlov  TOCtoAflH.  —  Irregularities  apparent  on,  the  face 
of  a  scire  facias  may  be  taken  advantage  of  by  a  motion  to 
quash ;  ^^  but  objections  involving  questions  of  fact  only%  or 
dependent  partly  upon  matters  of  record  and  partly  upon  matr 
ters  in  pais,  inust  be  pleaded,  since  otherwise  a.  plaintiff  might 
be  deprived  of  his  right  of  trial  by  jury  upon  issues  in  fact. ^ 

Xiy.  Plea  to  Waix—  1.  Ii^  Qeneral— Bight  of  SMbndaiit  u.PkftA 
to  Writ.  —  As  has  bqen  seen,  proceedings  by  scire  facias  are  in  so 
far  an.  action  tl^at  the  defendant  may  plead  in  abatement  or  in 
bar  as  in  other  actions.** 

AND  UNDER,  THE  CoDES,  vol.  6,  p.  8.  CampbeH  V.  Booth,  8  Md.  107,  in 
345.  which  case  it  was  held  that  the  de- 
motion for  Jad^DMnt  Bqnivalent  ta  fenses  to  a  sci.  fa.  that  there  was  an 
CtonepsJ  Demurrer. —  In  Roller  v.  Caru-  outstanding  fi.  fa.  in  full  force  when 
thers,  5  App.  Cas.  (D.  C.)  368,  it  is  held  the  sci.  fa.  issued,  or  that  the  judg- 
that  where  the  plaintiff  moves  for  judg-  ment  was  satisfied  before  issuing  the 
ment  notwith^ta^idtng  a  plea  has  been  writ,  cannot  be  availed  of  on  a  motion 
filed  to  a  scire  facias,  he  waives  all  for-  to  quash,  but  can  be  taken  advantage 
mal  defects  of  the  plea,  and  such  motion  of  only,  by  a  plea. 

is  equivalent  to  a  general  demurrer  for  4,  Hubbard   v.    Bolls,    7    Ark.    442; 

insufficiency  of  facts  alleged  in  the  plea.  Bolinger  v.  Fowler,  14  Ark.  27;  Thomp- 

1.  Hicks  V.  State,  3  Ark.  313.  See  son  v.  Dougherty,  3  J.  J.  Marsh.  (Ky.) 
also  as  to  the  effect  of  a  demurrer  to  a  565;  Bowie  v.  Neale.  41  Md.  124;  Nes- 
plea  in  scire  facias  proceedings,  War-  bit  v.  Manro,  11  Gill  &  J.  (Md.)26i; 
field  V,  Brewer,  4  Gill  (Md.)  265.  And  Jones  v,  George,  80  Md.  294;  Buchan- 
see  generally  article  Demurrers  at  nan  v.  Rowland,  5  N.  J.  L.  831;  Whit- 
Common  Law  and  under  the  Codes,  ney  v.  Camp,  3  Johns.  (N.  Y.)  86. 

vol.  6,  p.  326.  Objecttons  by  Plea  in  Abatement.  —  Ob- 

2.  Campbell  v.  Booth,  8  Md.  107;  jection  that  the  heirs  were  not  warned, 
McFadden  i/.  Foriier,  20  III.  509.  or  that  they  were  not  such  terre-ten- 

H^ere  There  Ib  No  Becord  in  the  Court  ants  as  ought  to  have  been  summoned, 

as  a  foundation   upon  which  the  writ  must  be  taken  by  plea  in  abatement, 

could  properly  issue,  it  is  such  a  matter  and  not  by  motion.     Whitney  v.  Camp, 

in   abatemient  as  might  be  reached  by  3  Johns.  (N.  Y.)  86;  Camming  v.  Edea, 

motion,  and  a  party  is  not  necessarily  i  Cow.  (N.  Y.)  70, 

compelled  tp  resort  to  a  plea  of  nul  tul  By  One  oj  Two  Defendants.  —  In  Bol- 

record,     Trapaall  v.  Terry,  27  Ark.  70.  inger  v.  Fowler,  14  Ark.  27,  it  was  held 

Where  a  Scire  Facias  Does  Not  Ban  in  that  where  a  sci.  fa.  issued  against  two 

the  Name  of  the  People,  amotion  to  quash  defendants  to  a  judgment,   a  plea  in 

is  proper,   since  the  writ  is  then  void  abatement   by   one  of   them    that   the 

on  its  face.     McFadden  v.  Fortier,  20  other  was  not  in  existence  when  the 

III.  509.  writ  issued  was  good« 

Motion    in   Arrest.  —  In    McKnew   v.  If  a   Scire  Facias   Issues  Against  a 

Duvall,  45  Md.  501,  it   was  held   that  Terre-Tenant^    without   naming   other 

the  defects  of  omission  of  a  joini  de-  terre-tenants  who  ought  to  be  made  co- 

fendant  and  failure  to  set  out  the  liqui-  defendants,  the  defect  must  be  taken 

dated  amount  di^e  on  a  judgment  for  a  advantage  of    by   plea  in   abatement, 

penalty  in  an  action  of  scire  facias  to  Nesbit  z/.  Manro,  11  Gill  &  J.  (Md.)  261. 

revive  a  judgment  and  obtain  execu-  Limitations.  —  In  Jones  v,  George,  8g 

tion  were  not  such  defects  as  could  be  Md.  294,  it  is  held  in  proceedings  by 

cur^d  bv  the  verdict,  and  so  were  liable  sci.  fa.  that  if  the  defendant  wishes  to 

to  be  taken  advantage  of  on  motion  in  set  up  a  defense  of  the  statute  of  limi- 

arrest  of  judgment.  taiions,  such  defense  must  be  specially 
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lUs^t  to  nio  lloM  tkftH  one  !Plea.  --  In  accordance  ^ith  th^  ordinai*y 
rule,  a  defendant  may  file  several  pleas  to  a  scire  facias.* 

2.  What  2)efiBii8e  Proper  —  a.  Generally  —  DofeMt  to  OH^ftai 
Aetloti.  —  It  is  a  general  rule  that  in  scire  facias  upon  a  matter  of 
record,  no  defense  which  the  defendant  might  have  taken  in  the 
original  action  is  open  to  him.* 

Wint  Of  Jttfiidiotioii.  —  An  exception  to  this  rule  is,  that,  upon 
scire  facias,  the  defendant  may  object  that  the  original  suit  was 
void  for  want  of  jurisdiction  obtained  by  legal  service  upon  the 
principal  defendant.' 

b.  NUL  TiEL  Record—  (i)  Generally.  —  The  defendant  may, 


pleaded,  and  eannot  be  availed  of  on  a  North  Carolina,  —  Fefebee  v.  Ooxey, 

moiion  to  quash  a  Writ  of  ii.  fa.     See  6  Ired.  L.  (N.  Car.)  448. 

also  National  Sav.  Bank  v,  Welcker,  21  Ohio.  —  U.  S.  v.  Shellenbe<rger,  Tap- 

D.  C.  324.  pan  (Ohio)  285. 

1.  Buchannan  V.  Rowland,  5  N.  J.  L.  Pennsylvania.  —  Cardesa  v.   Humes, 

83T.     See  also  Barber  v.  State,  24  Md.  5  S.  &  R.  (Pa.)  65;  Alden  v.  Bogart,  a 

383.     And  see  generally,  as  to  the  right  Grant    Cas.    (Pa.)    400;    McVeagh    v, 

to   file  double   pleas,  article  Pleas  at  Little,  7  Pa.  St.  279;  Pittsburgh,  etc.. 


Law,  vol.  16,  p.  569. 

8.  Alabama.  —  Betancourt  v.  Eberlin, 
71  Ala.  46T;  Miller  v.  Shackelford,  16 
Ala.  05. 

Connecticut. —  Robbins  v.  Bacon,  I 
Root  (Conn.)  548;  Hubbard  v.  Man- 
ning, Kirby  (Conn.)  256;  Bradford  v. 
Bradford,  5  Conn.  127. 

Georgia.  —  Camp    v.    Baker.  40  Ga. 

148. 

Ilhnois.  —  Ford  v,  Beckwith,  48  III. 
210. 

fndiatia.  —  Commonwealth's  Bank  v, 
Dunn,  4  Blackf.  (Ind.)  513. 

Iowa.  —  Vredenburgh  v.  Snyder,  6 
Iowa  39. 

Maine.  —  Smith  v.  Eaton,  36  Me.  298; 
Bickford  v.  Flannery,  70  Me.  106; 
Woods  V.  Cooke,  61  Me.  215. 

Marvland. —  Kemp   v.    Cook,  6  Md 
305:  Moore  v.   Garrettson,  6  ^Id.  444; 
Shupp  V.  Hoffman,  72  Md.  359,  20  Am. 
Si.  Rep.  476;  Downey  v.  Forrester,  35 
Md.  117. 

Massachusetts.  —  Sigourney  v.  Stock- 
well,  4  Met.  (Mass.)  518;  Richardson 
V.  Wolcoit,  10  Allen  (Mass.)  439. 

Mississippi.  —  Mathews  v.  Mosby,  13 
Smed.  &  M.  (Miss.)  422;  Person  v. 
Valentine,  13  Smed.  &  M.  (Miss.)  551; 
Anderson  v.  Williams^  24  Miss.  684; 
Bowen  v.  Bonner,  45  Miss.  10;  Roberts 
V.  Weiler,  55  Miss.  249. 

Missouri.  —  Watkins  v.  State,  7  Mo. 
334;  Riley  v.  McCord,  24  Mo.  265. 

New  York.  —  Green  v.  Ovington,  16 


R.  Co.  V.  Marshall,  85  Pa.  St.  187; 
Kincade  v.  Cunningham,  118  Pa.  St. 
501;  Wurzburger  v.  Carroll,  8  Kulip 
(Pa.)  266. 

Tennessee. —  Bell  v.  Williams,  4  Sneed 
(Tenn.)  196. 

United  States.  —  Bergen  v.  Williams, 
4  McLean  (U.  S.)  125;  U.  S.  v.  Thomp- 
son, Gilp.  (U.  S.)6i5. 

8dre  Facias  to  Bavive  Jadgment.  —  As 
to  the  matter  pleadable  in  defense  to  a 
scire  facias  to  revive  a  judgment,  see 
article  Revival  of  Judgments,  vol. 
18,  p.  1053. 

Plea  of  Payment.  —  A  defendant  can- 
not set  up  any  matter  which  might 
have  been  relied  on  as  a  defense  to  the 
original  action.  The  plea  of  payment 
can  only  be  sustained  by  evidence  of 
payment  subsequent  to  the  date  of  the 
judgment,  to  revive  which  the  \t\.  fa. 
was  instituted.  Downey  v.  Forrester, 
35  Md.  117. 

8.  Bickford  v.  Flannery,  70  Me.  106; 
Cota  V.  Ross,  66  Me.  [61.  And  see  as 
to  objections  on  the  ground  of  want  of 
jurisdiction  generally  article  Jurisdic- 
tion, vol.  12,  p.  188  et  seq. 

Want  of  loriadietion.  —  The  rule  that 
in  a  sci.  fa.  to  revive  a  judgment  no 
defense  can  be  availed  of  which  existed 
anterior  to  the  judgment  is  not  appli- 
cable where  want  of  jurisdiction  appear- 
ing upon  the  record  is  urged  against 
the  validity  of  the  judgment;  and  it  is 
immaterial  whether  such  want  of  juris- 


Johns.  (M.  Y.)  55;  MTarland  v.  Irwin,    diction  be  urged  in  the  first  or  in  a  sub- 
8  Johns.  (N.  Y.)  77.  sequent  sci.   fa.  proceeding.     Frankel 
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however,  by  a  plea  of  nul  tiel  record,  deny  the  existence  of  the 
record.* 

AflldaTlt  of  Dolenie.  —  Where  it  is  required  that  in  proceedings  by 
scire  facias  an  affidavit  of  defense  must  accompany  any  plea  filed 
showing  a  defense  to  the  action,  an  affidavit  is  required  to  a  plea 
of  nul  tiel  record,^ 

(2)  Question  Raised  by  Plea.  —  A  plea  of  nul  tiel  record  raises 
but  one  question,  and  that  is  whether  there  is  such  a  record  as 
that  set  out  in  the  writ;  and  this  question  is  one  to  be  deter- 
mined by  the  court  upon  an  inspection  and  examination  of  the 
record  itself.' 

c.  Subsequent  Satisfaction  ok  Discharge.  —  The  defend- 
ant may  also  plead,  by  way  of  defense  to  a  scire  facias  founded 
upon  matters  of  record,  the  subsequent  satisfaction  or  discharge 
thereof.* 

V.  Saiterfield,  9  Houst.  (Del.)  201,  citing  nul  tiel  record  averring;  that  no  such 

Sharon  v,  Terry,  13   Sawy.  (U.  S.)  387,  **  bond  "  and  judgment  as  set  out  in 

36  Fed.  Rep.  337.  the  sci.  fa.  are  of  record,  the  plea  is 

1.  Alabama,  —  Miller  v,  Shackelford,  not  demurrable  as  being  double  in  at- 

16  Ala.  95.  tacking  both  the  recognizance  and  the 

Delaware.  —  Frankel  v,  Satterfield,  9  judgment  »m,  the  averment  referred 

Houst.  (Del.)  201.  to  being  simply  a  statement  of  two  de- 

Illinois.  —  White  v,  Watkins,  23  111.  fects    in    one    and   the   same    record. 

480;  Woodbury  v.  Manlove,  14  111.  213;  Pounds  v.  State,  60  Miss.  925. 

Carpenter     v.     Mooers,    26     111.    162;  8.  Loeber  v.  Moore,  20  D.  C.  I.     See 

Slaten  z'.  People,  21  111.  28.  alsoCampbelPs  Appeal,  118  Pa.  St.  128; 

Kenttuky, — Phelps  v.   Burton,  6  T.  Kincade  v.  Cunningham,  118  Pa.  Si. 

B.  Mon.  (Ky.)  36.  501;    Wurzburger  v,  Carroll,    8    Kulp 

Maryland,  —  Campbell    v.    Booth,   8  (Pa.)  266;  Smith  v.  Smith,  135  Pa.  St. 

Md.  107;  Clark  v.  Digges,  5  Gill  (Md.)  48;  Gamon  v.  McCappin.  2  Pa.  Dist. 

109;  Hager  v,  Abrahams,  66  Md.  253.  363. 

Mississippi,  —  Bowen   v,  Bonner,  45  Affidavit  by  Heirs  and  Devisees. —  In 

Miss.  10.  Tracy  v.  Tracy.   18  Pa.  Co.  Ct.  398,  it 

South  Carolina.  —  Porter  r.  Brisbane,  was  held  thai  in  a  proceeding  to  revive 

I  Bre^.  (S.  Car.)  456.  a  judgment  obtained  against  a  debtor 

United  States.  —  Bergen  v.  Williams,  in  his  lifetime,  his  heirs  and  deirisees 

4  McLean  (U.  S.)  125.  were  not  required  to  file  an  affidavit  of 

Where  the  Writ  ICisdeioribes  the  Beoord,  defense, 

the    ppper     plea    is    nul   tiel   record.  8.  Hager  v.  Abrahams,  66  Md.  253. 

Slaten  v.  People,  21  111.  28.  "Want  of  Inrisdiotion  manifest  upon 

Variance  as  to  Amount  of  Damages.  —  inspection  of  the  record  of  the  judg- 

In  sci.  fa.  upon  judgment,  a  variance  ment  of   a  domestic  court  of  general 

in   the  amount  of  damages    recovered  jurisdiction  is  a  proper  defense  to  a 

for  the  detention  of  the  debt  Is  fatal  scire  facias  or  other  kindred  proceeding 

under  the  plea  of  nul  tiel  record.    Porter  for  reviving  and  executing  such  a  judg- 

V.  Brisbane,  i  Brev.  (S.  Car.)  456.  ment,  and  may  be  taken  advantage  of 

Plea  of  Kil  Debet.  —  To  sci.  fa.  on  a  under  the    plea    of    nul  tiel   record.'' 

judgment  nil  debet  ca,nnot  be  pleaded;  Frankel  v.  Satterfield,  9  Houst.  (Del.) 

the    proper    plea  '  is    nul   tiel    record,  201. 

Bergen  v.  Williams,  4  McLean  (U.  S.)  Objeotions  that  Judgment  Was  Inter- 

125.     See  also  Harrison  v.  Hart,  21  111.  loontory.  —  In  Clark  v.  Digges,   5  Gill 

App.  348.  (Md.)  109,  it  was  held  that  a  defendant 

Plea  of  Hal  Tiel  Beoord — When  Hot  by   the   plea  of   nul  tiel  record  might 

Doable.  —  Where  the  defendant  in  a  sci.  avail  himself  of  the  fact  that  the  record 

fa.    purporting    to    have    been   issued  on  which  the  sci.  fa.  was  founded  was 

upon  a  judgment  nisi  based    upon   a  interlocutory, 

forfeited  recognizance  tiles   a   plea  of  4.  Miller  v.  Shackelford,   16  Ala.  95. 
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XV.  &EPLICATIOH  —  1.  Sequiflites  —  a.  Should  Traverse  or 
Avoid  Plea.  —  In  accordance  with  the  usual  rule  as  to  replica- 
tions, a  replication  to  a  plea  in  proceedings  by  scire  facias  should 
traverse  or  avoid  the  plea.* 

b.  General  Replication.  —  In  proceedings  by  scire  facias, 
as  in  ordinary  actions,  the  usual  rule  prevails  that  the  plaintiff  in 
his  replication  to  the  plea  of  the  defendant  need  not  set  out  with 
particularity  facts  which  must  rest  especially  in  the  knowledge 
of  the  defendant.* 

i.  After  Demurrer  Withdrawn.  —  The  court  may,  in  its  discre- 
tion, after  the  giving  of  an  opinion  against  the  plea  but  before 
judgment  rendered  on  demurrer,  permit  the  plaintiff  to  withdraw 
his  demurrer  to  the  plea  and  to  reply  to  it.' 

XYL  Eight  to  Jvey  Trial.  —  In  proceedings  by  scire  facias  to 
revive  a  judgment  the  defendant  is  entitled  to  a  jury  trial.-* 

XTH  OlSGOKTDnJAHCE  OF  PR0CSEDIH68  —  Joint  Scire  Faoiai  Againft 
Seytral.  —  In  proceedings  by  scire  facias  the  general  rule  applies 
that  where  a  joint  action  is  required  by  law  to  be  had  against 
several,  it  cannot  be  discontinued  or  a  nolle  prosequi  be  entered 
as  to  one,  unless  it  be  for  matter  operating  in  his  personal  dis- 
charge, without  discharging  the  others.* 

XTm  JlTDGKEKT  —  1.  In  General  —  Time  and  Place  of  Rendition.  — 
The  usual  rules  as  to  the  proper  time  and  place  for  the  rendition 
of  judgment  in  ordinary  actions  apply  in  proceedings  by  scire 

Becker  v.  People,  164  III.  267;  Vreden-  Replications  and  Replies,  vol.  18,  p. 

burgh  V.  Snyder,   6  Iowa  39;  McCul-  639. 

lough  V,   Franklin   Coal   Co.,    21  Md.  3.  Berry    v.    McDonald,    7    Blackf. 

256;  Blackburn  v.  Beall.  21  Md.  208;  (Ind.)  37i. 

CampbeU  v.  Booth,  8  Md.  107;  Downey  4.  Simpson  v.  Watson,  15  Mo.  App. 

V.   Forrester,  35  Md.   117;    Pollard   ».  425. 

Eckford,    50  Miss.   631;    Langston   v.  5.  Coleman  v.  Edwards,  2  Bibb  (Ky.) 

Abney,  43  Miss.  161;  Earle  t*.   Earle,  595;  Williams  v.  Fowler,  3  T.  B.  Mon. 

20N.  J.  L.  347;  Dowling  z'.  McGregor,  (Ky.)  316.     See   also    Greer    r.    State 

91   Pa.  St.  410.     See  also  Shillaber  v.  Bank,  10  Ark.  455.     And  see  generally 

Wyman,  15  Mass.  322.  article  Judgments,  vol.  11,  p.  847  tt 

1.  Palister  v.  Little,  6  Me.  350.     See  seq. 

also  Humphries  v,  Anthony,  12  Ark.  Ditoontiniiance  Against  Defendants  Hot 

136;  Scott  V,  Williams,  7  Blackf.  (Ind.)  Serred. —  Under  statutes  providing  that 

370.     And  see  generally  article  Repli-  when  a  suit  is  brought  against  two  or 

cations  and  Replies,  vol.  18,  p.  639.  more  obligors,  etc.,  to  any  bond,  etc., 

Soplioation  Held  Good.  —  In  Jackson  v.  and  process  shall  not  be  executed  upon 
Trammell,  Cooke  (Tenn.)  274,  the  repli-  one  or  more  of  such  obligors,  the  plain- 
cation  alleged  that  a  cap.  ad  sa.  had  tiff  may  discontinue  as  to  such  as  are 
been  sued  out  and  returned  before  the  not  served  with  process,  and  proceed  to 
issuing  of  the  sci.  fa.,  which  the  plain-  judgment  against  the  others,  discon- 
tiff  "was  ready  to  verify  by  the  record."  tinuance  maybe  entered  against  obli- 
This  was  held  to  be  good  on  demurrer,  gors  not  served  in  sci.  fa.  proceedings 

8.  Sharp  v.  Sharp,  3  Wend.  (N.  Y.)  on  a  bond.     Thus  in  Alabama^  in  sci. 

278,  in  which  case  it  was  held  that  a  fa.  on  a  replevin  bond  in  attachment,  a 

replication  to  a  plea  of  riens per  descent  discontinuance  may  be  entered  against 

in  a  sci.  fa.  against  heirs  quare  execu-  such  of  the  obligors  as  were  not  served 

tionem  non^ihax  their  heir  had  lands,  with  process,  and  judgment  had  against 

etc.,  was  good,  without  particularizing  the  rest.     Sartin  v.  Weir,  3  Stew.  &  P. 

the  lands  descended.    See  also  article  (Ala.)  421. 
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facias.  ThuS',  for  instance,  where  a  statute  provides  th'it  ev^ry 
suit  tbat  shaU  not  be  otherwise  disposed  of  according  to  law, 
shall  be  continued  at  the  term  at  which  the  defendant  is  bound 
to  appear  until  the  next  term  thereafter,  a  scire  facias  is  so  far 
an  action  that  it  falls  within  this  provision  of  the  statute,  and 
judgment  will  not  be  rendered  thereon  at  the  appearancfe  term.* 

2.  By  Default.  —  The  usual  rules  as  to  judgments  by  default 
apply  in  pt-oceedings  by  scire  facias  as  in  other  actions.* 

3.  Form  of  Judgment  —  a.  In  General.  —  In  proceedings  by 
scire  facias  upon  matter  of  record,  the  ^fbfier  form  of  judgment 
is  simply  that  the  plaintiff  have  execution.' 

b.  Damages.  —  The  proper  form  of  judgment  in  scire  facias 
proceedings  being,  as  has  been  seen,  that  execution  should  issue*, 
judgrtient  for  interest  or  damages  is  held  to  be  improper.* 

c.  Costs.  —  It  is,  however,  proper  to  render  a  judgment  for 
costs  in  a  proceeding  b)'  scire  facias.* 

1.  Milsap  V,    \ViIdman,    <   Mo.  42$.  Denegre  v.  Haun,  13  Iowa  240;  how 

And  see  generally  article  Jut)GMfeNTS.  z/.  Codman,  4  Me.  79;  Woolston  v.  Gale, 

V6l.  It,  p.  812  et  seq.  9  N.  J.  L.  32;  Walton  v,  Vai^derBoof,  i 

Difldontinnance  for  Failnre  to  Sender  N.  J.   L.  69;  Mann  v,  Taylor,  i   Nlc- 

Within  Proper  Time.  — A  proceeding  by  Cord   L.  (S.  Car.)  171;  Hall  t/.  Hall,  8 

scire   facias,   being  considered  a  suit,  Vt.    156;    Henriques    v.    Dutch    West 

falls  within  the  statutes  of  the  various  India  Co.,  2  Stra.   807;  Knox  v,  Cos- 

siates  prescribing  the  time  in  which  a  tello,  3  Burr.  1789. 
justice  of  the  peace  mi^st  render  judg-        **Ko  iDamages  Are  Beooverable  in  Scire 

ment,  and  providing  that  a  failnre  to  l''aciat,  for  delay  of  execution;  ahd  it 

do  so  within  the  period  required  will  was  not  until  the  statute  8  and  9  Wm. 

work  a    discontiiiuance    of    the    suit.  III.,  c.   11,  §  3,  that  the  plaintiff  wa§ 

Burton  v.  McGregor,  4  Ind.  552.     Cit-  entitled  to  costs.     Under  our  practice, 

f«V  Young  V.  Rnmmell,  5  HiH(N.  Y.)6o.  the  plaintiff  recovers  costs,  but  nodam« 

S.  As  to  when  default  judgments  are  age.     As  already  stated,  it  is  a  judicial 

proper  in  proceedings  by  sci.  fa.,  and  writ  founded   upon   some   record,    re- 

the  time  when  such  judgments  shall  be  quiring  the  defendant  10  show  cause-, 

taicen,   see  article    Defaults,    vol.  6,  etc.     But  no  new  judgment  should  be 

pp.  51,  66,  69.  entered,  bot  the  entry  should  be  that 

3.  Patrick  v.  Newel,  i  Bibb  (Ky.)  the  plaintiff  have  execution  for  the 
323;  Murray  v.  Baker,  5  B.  Mon.  (Ky.)  judgmeht  mentioned  in  the  scire  facias, 
172;  Tindail  v.  Carson,  16  N.  J.  L.  94;  and  for  costs.'*  Vredenburg  z/.  Snyder, 
Camp  V,  Gainer,  8  Tex.  372;  Bullock  v,  6  Iowa  39,  citing  Brown  v.  Harley,  7. 
BMlew,  9  TeJt.  498.  Fla.  159;  Murray  v.  Baker,  5  B.  Moti. 

Informal  Entry  of  "Indgment  per  Be-  (Ky.)  172;  Camp  v.  Gainer.  8  Tex.  372. 

oerd."  —  In   Patrick  v.   Newel,   i    Bibb  Beoovery  of  Intereet. —  Interest  cannot 

(Ky.)  323,  it  is  held  that  in  proceedings  be  recovered  in  proceedings  by  sci.  fa. 

by  sci.  fa.,  while  the  judgment  should  Mann  v,  Taylor,  i  McCord  L.  (S.  Car.) 

have  been  for  an  award  of  execution,  171,  citing  Knox  v,   Costello,  3  Burr. 

•*  judgment  per  record,"  though  only  1789;  Henriques  v.  Dutch  West  India 

an  informal  mode  of  entering  the  deci-  Co.,   2   Stra.    807.      See  also   Hall   ir. 

sion,  is  sufficient.  Hall,  8  Vt.  156. 

Inetant  Exeention.  —  In  Hannahan  v.  6.  Vredenburgh   v,  Snyder,  6  lotva 

Hannahan,  2  Bay  (S.  Car.)68,  it  is  held  39;    Denegre  v.   Haun,   13    Iowa   240; 

that  a  plaintiff  is  entitled  to  his  execu-  Woolston  t^.  Gale.  9  N.  I.  L.  32;  Goine 

lion  instanter  on  a  judgment  on  a  sci.  v.  Henderson,  5  Yerg.  (Tenn.)  197. 

fa.  based  on  record,  and  is  not  to  be  de-  In  Fenaflylvania  costs  are  taxable  on 

tayed  thirty  days,  where  Service  of  the  every   proceeding  by  set.   fa.  as  if  it 

original  writ  was  not  personal  as  in  the  were  ait  original  suit.    Haskins  v.  Low, 

driginal  suit.  17  Pa.  St.  66.     In  this  case  the  court 

4.  Vredenburgh  v.  Snyder,  6  Iowa  39;  said:  "  The  provision  for  costs  ita  the 
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XTX.  Appeal  pbox  Jitdgxekt  nr  Scxbs  Facias  ^  1.  In  General 

—  An  appeal  will,  it  seems,  lie  from  a  judgment  in  scire  facias 
proceedings  as  in  the  case  of  judgments  in  ordinary  actions.^ 

2.  Finality  of  Judgpnent.  —  With  regard  to  appeals  from  judg- 
ments in  scire  facias  proceedings,  the  usual  rule  prevails  that, 
unless  statutes  otherwise  provide,  questions  arising  in  legal  pro- 
ceedings cannot  be  reviewed  in  an  appellate  court,  either  on 
appeal  or  by  exception,  until  a  final  decision  in  the  cause  has 
been  rendered  below.* 

XX  Pboceedihgs  bt  Scibe  Facias  ih  Fabticitlab  Cases —  1.  In 
Continnation  of  Former  Proceedings  —  a.  In  General.  —  As  has 
already  been  seen,  proceedings  by  scire  facias  may  be  divided 
into  two  classes,  the  first  where  it  is  strictly  a  continuation  of 
former  proceedings,  and  the  second  where  it  is  practically  the 
commencement  of  or  in  the  nature  of  an  original  action.  These 
two  classes  will  be  treated  of  in  this  article  in  the  order  named.' 

b.  To  Revive  Judgments.  —  The  use  of  a  writ  of  scire  facias 
to  revive  or  continue  the  lien  of  a  judgment,  which  is  purely  a 

third  sectioQ  of  the  statute  8  and  9  Want  of  Betum  Anignable  ai  Error.  — 

Wm.  III.,  c.  II,  is  not  confined  to  writs  In  Catoe  v.  Harrison.  3  Port.  (Ala.)  219, 

of  scire  facias  on  judgments  for  penal-  it  is  held  that  the  fact  that  no  return 

ties  to  secure  the  payment  of  instal-  appears  on  a  set.  fa.  issued  against  a 

ments,  or  the  performance  of  collateral  defaulting  witness,  is  sufficient  ground 

covenants.     The  section  expressly  em-  for  reversing  the  judgment  rendered 

braces  *  all  suits  upon  any  writ  or  writs  thereon. 

of   scire   facias,'   and   also  actions  of  Appeal  from  Dediion  on  iMue  of  Vol 

waste,  actions  of  debt  for  not  setting  Tiel  Booord. —  In  Simpson  v.  Simpson, 

out  tithes,  and  suits  upon  prohibitions.  63  N.  Car.  534,  which  was  a  proceeding 

In  all  these,  costs  are  given,  as  in  other  by   sci.    fa.    to    which    the  defendant 

cases    under  the  preceding  statutes.*'  pleaded  nul  tiel  records  it  is  held  that 

See  also  to  the   same  effect  Wood  v,  the  issue  nul  tiel  record  includes  two 

Ludwig,  5  S.  &  R.  (Pa.)  447;  Maus  v,  questions;  one  of  fact,  from  the  deci- 

Maus,  10  Watts  (Pa.)  90.  sion  of  which  in  the  court  below  there  is 

Order  for  Execution,  —  On    sci.    fa.  no  appeal,  the  other  of  law  deducible 

there  should  not  be  a  judgment  for  the  from  such  fact,  from  the  decision  of 

debt,  costs,  and  damages,  but  an  order  which  below  there  is  an  appeal, 

that  the  plaintiif  have  execution  for  his  2.  Jndgment  <liiaililng  Selre  Facias. — 

original  judgment  and  costs.     Vreden-  A  judgment  quashing  a  writ  of  sci.  fa. 

burgh  V.  Snyder,  6  Iowa  39;  Denegre  upon  a  forfeited  recognizance  is  not  a 

V,  Haun,  13  Iowa  240.  final  judgment  from  which  an  appeal 

1.  Emanuel  v.  Ketchum,  21  Ala.  257;  lies  to  the  Supreme  Court.     The  plain- 

Catoe  V,   Harrison,  3  Port.  (Ala.)  219;  tiff  having  the  right  to  sue  out  an  alias. 

Barber  v.  State,  24  Md.  383;  M'Afee  v.  the  case  was  not  out  of  court  by  the 

Patterson,  2  Smed.  &  M.  (Miss.)  593;  quashal  of    the   writ;    and   unless   he 

Simpson  v.  Simpson,  63  N.  Car.  534;  would  elect  to  proceed  no  further,  but, 

Gilson   V,   Gay,    10  Vt.   326.     Compare  resting  upon    his  exception,   suffer  a 

Fuller  V.  Howard,  6  Vt.  561,  and  Mack  judgment  dismissing  the  suit,  the  de- 

V.   Nichols,   5  Vt.  200.     See  generally  cision  quashing  the  writ  is  merely  in«> 

article  Appeai^,  vol.  2,  p.  i.  terlocutory.    Suie  v.  Vaughan,  14  Ark. 

Where  lodgment  HU  Dieit  Is  Bendered  424.     As  to  the  general  requirement 

on   a  sci.  fa.  against  a  defaulting  wit-  that  a  judgment  must  be  final  in  order 

ness.  the  judgment  will  be  reversed  on  to  be  appealable,  see  article  Appeals, 

error  assigned  in  the  appellate  court,  vol.  2,  p.  80. 

if  the  sci.  fa.  is  fatally  defective  for  the  8.  As  to  the  classification  of  writs  of 

want  of  necessary  averments.  Emanuel  scire  facias  with  regard  to  their  object 

V.  Ketchum,  21  Ala.  257.  and  use,  see  supra,  p.  264. 
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continuation  of  former  proceedings,  being  based  on  the  record  of 
the  original  judgment,  has  already  been  treated  in  another  place 
in  this  work.* 

c.  To  Recover  Demands  Arising  After  Judgment  in 

Debt  or  on  Bond  —  (i^  In  GeneraL  —  Scire  facias  is  also  used 
to  suggest  further  breacnes  on  a  bond  with  a  condition,  where  a 
judgment  has  been  obtained  for  some  but  not  all  of  the  breaches, 
and  to  recover  further  instalments  where  a  judgment  has  been 
obtained  for  the  penalty  before  all  the  instalments  are  due.* 

BUtutory  Froviiioni.  —  By  an  English  statute,'  which  has  been 
re-enacted  by  some  of  the  states  in  this  country,  it  is  directed 
that  in  all  actions  upon  bonds,  or  any  penal  sum  for  the  non- 
performance of  covenants  or  agreements,  breaches  shall  be 
assigned  by  the  plaintiff  on  which  shall  be  assessed  the  damages 
which  have  arisen,  and  not  the  whole  penalty  of  the  bond.  The 
judgment,  however,  shall  remain  as  a  security  to  the  plaintiff  for 
such  damages  as  he  may  sustain  by  any  further  breaches,  and  in 
case  of  such  further  breaches  the  plaintiff  may  have  a  scire  facias 
upon  the  judgment.* 

(2)  Against  Whom  Lies.  —  In  the  case  of  further  breaches  the 
plaintiff  may  have  a  scire  facias  upon  the  judgment  against  the 
defendant,  his  heirs,  terre-tenants,  executors,  or  administrators.* 

(3)  Requisites  of  Writ  —  (a)  Beoitol  of  Former  Proceodings.  —  A  writ 
of  scire  facias  on  a  jud^^ment  in  debt  on  bond,  being  based  on 
matter  of  record,  should  recite  all  the  proceedings  in  the  former 
action,*  or  at  least  so  much  thereof  as  to  make  it  appear  that  the 
judgment  is  warranted  by  the  statute.^ 

(b)  Baggestion  of  Additional  Breaches.  —  The  writ  must  also  suggest 
the  additional  breaches.^ 

1.  See  article  Revival  of  Judgments,  v.  Provincial  Ins.  Co.,  12  Mich.  216,  86 

vol.  18,  p.  1053.  ^^'  ^c<^'  49;  Gainsford  v.  Griffith,  i 

S.  2  Bouv.  L.  Diet.  961.  Saund.  58. 

8.  8  and  9  Wm.  III.,  c.  11,  §  8.  7.  Gainsford  v,  Griffith,  i  Saund.  58. 

4.  Troub.  &  Hal.  Pr.  360;  Daflfy  v.  8.  Duflfy  v.  Lytic,  5  Watts  (Pa.)  120. 
Lytle,  5  Watts  (Pa.)  120;  Johnson  Averment  of  I^andnlent  Conoealment  m 
V.  Provincial  Ins.  Co.,  12  Mich.  216,  86  a  Further  Breach.  —  In  Johnson  v.  Pro- 
Am.  Dec.  49.  See  also  McCourlie  v.  vincial  Ins.  Co.,  12  Mich.  216,  an  in- 
Davis,  7  111.  298;  Gainsford  v,  Griffith,  surance  agenl  gave  bond  to  his  prtnci- 
I  Saund.  58.  pal,   conditioned   to    account   for  and 

Upon  a  Bond  of  Indemnity  there  can  be  pay  over  the  moneys  received  by  him 
but  one  judgment  against  the  same  as  such.  Judgment  having  been  re- 
party,  and  that  must  be  for  the  amount  covered  by  them  on  this  bond  for 
of  the  penalty,  with  an  assessment  of  money  not  accounted  for  and  paid  over, 
damages  by  the  jury  upon  the  breaches  a  scire  facias  was  issued  assigning  as 
assigned.  If  subsequent  breaches  oc-  a  further  breach  that  the  obligor  had, 
cur,  the  remedy  is  by  sci.  fa.  upon  that  before  the  judgment,  received  a  fur- 
j  udgment,  the  assignment  of  additional  ther  sum  for  which  he  failed  to  account, 
breaches,  and  the  assessment  of  dam-  and  the  receipt  of  which  he  fraudu- 
ages  upon  them.  Duffy  v.  Lytle,  5  lently  concealed.  On  demurrer  on  the 
Watts  (Pa.)  120.  ground  that  the  breach  set  forth  was 

5.  2  Troub.  &  Hal.  Pr.  360;  Duffy  r.  part  of  the  same  set  forth  in  the  origi- 
Lytle,  5  Watts  (Pa.)  120.  nal  declaration,  it  was  held  that  the 

6.  2  Troub.  &  Hal.  Pr.  360;  Johnson  fraudulent  concealment  was  a  sufficient 
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(o)  Oxdar  to  Show  Caaio  Whj  Exooation  Blumld  Kot  Bo  Awmrdod.  —  The 
writ  of  scire  facias  in  such  proceedings  should  also  summon  the 
defendant  or  defendants  to  show  cause  why  execution  should 
not  be  awarded  upon  the  judgment.^ 

(4)  Style  of  Writ,  —  As  in  the  case  of  other  writs  of  scire 
facias,  the  style  of  a  writ  on  a  judgment  in  debt  on  bond  must 
be  in  the  name  of  the  people.  • 

(5)  Plea,  —  The  same  proceedings  upon  a  scire  facias  on  judg- 
ments in  debt  or  on  bond  are  to  be  pursued  as  in  the  original 
action,'  and  the  same  rule  as  to  the  proper  plea  applies ;  thus  the 
proper  plea,  where  the  condition  was  to  indemnify,  is  fion  dam- 
nificatus;  but  if  the  condition  be  to  discharge  from  liability,  the 
special  manner  of  performance  should  be  set  forth.* 

(6)  Judgment —  Award  of  Ezooution.  —  The  proceedings  upon  such 
a  writ  of  scire  facias  are  the  same  as  in  the  original  action,  but  it 
is  not  necessary  that  there  should  be  any  other  judgment  than 
the  usual  one  in  scire  facias,  namely,  an  award  of  execution.* 

d.  To  Levy  Residue  of  Debt  After  Eviction  from  Pos- 
session UNDER  Elegit.  —  At  common  law  a  writ  of  scire  facias 
was  necessary  to  enable  the  plaintiff  who  had  already  levied  a 
part  of  his  judgment  debt,  or  debt  of  record,  by  means  of  a  writ 
of  elegit,  to  levy  the  residue  of  his  debt,  when,  from  some  cause 
or  other,  he  became  dispossessed  of  the  lands  extended,  and 
could  not  levy  the  residue  of  the  debt  under  the  elegit.* 

e.  Ad  Rehabendam  Terram  —  (i)  When  Lies. —The  writ 
of  scire  facias  ad  rehabendam   terram   lies   for  a  defendant  to 

reason  for  not  including  this  sum  in  the  Plea  Held  Bad«  —  To  a  declaration  on 

original  pleading  and  judgment,  and  a  sci.   fa.,  suggesting  the  breach  of  a 

the  demurrer  was  overruled.  bond,  the  defendant  pleaded,  that  by  a 

1.  2  Troub.  &  Hal.  Pr.  362;  Duffy  v,  judge's  order  it  was  ordered  that  the 

Lytle,  5   Watts  (Pa.)   120.      See    also  plaintiff  should  be  at  liberty  to  sign 

McCourtie  v.  Davis,  7  Hi.  298.  judgment  in  the  action,  with  costs,  and 

8.  Johnson  v.  Provincial  Ins.  Co.,  12  that  the  proceedings  should  be  stayed 

Mich.  216,  86  Am.  Dec.  49.  on  the  costs  being  paid.    An  averment 

Mtitake    In    Awignmmit    of  Error —  that  such  costs  were  paid  before  the 

Amendment.  —  An  objection   to  a  writ  issuing  of  the  sci.  fa.  was  held  bad. 

that  it  is  not  tested  "  in  the  name  of  Tabor  v.  Edwards,  4  C.  B.  N.  S.   i,  93 

the  people  of  the  state  of  Michigan,"  E.  C.  L.  i,  27  L.  J.  C.  PI.  183, 4jur.  N. 

is  not  sufficient  to  allow  the  party  to  S.  339. 

make  the  point  that  the"  style  "  of  the  5.  2  Troub.  &  Hal.  Pr.  369;  Gains- 
writ  is  not  *'  in  the  name  of  the  ford  v.  Griffith,  i  Saund.  58. 
people,"  etc.,  and  as  the  objection  is  The  PlalntUr  Is  Entitled  to  Coeti,  it 
purely  technical,  an  amendment  should  would  seem,  in  this  proceeding,  whether 
not  be  allowed  to  rectify  it  to  the  over-  the  defendant  plead  to  it  or  not,  not- 
throw  of  substantial  justice.  Johnson  withstanding  the  statute  gives  costs  in 
V.  Provincial  Ins.  Co.,  12  Mich.  216,  86  suits  upon  writs  of  sci.  fa.  generally 
Am.  Dec.  49.  only  in  cases  where  the  plaintiff  ob- 

S.  2  Troub.  &  Hal.  Pr.  368;  Gains-  tains  an  award  of  execution  after  plea 

ford  V,  Griffith,  i  Saund.  58.  pleaded  or  demurrer  joined.     2  Troub. 

4.  Cutler  v.  Southern,  i  Saund.  117,  &  Hal.  Pr.  368;  Gainsford  v.  Griffith,  I 

note  r.  Saund.  58. 

As  to  when  the  plea  of  non  damniji-  6.  Foster's  Scire  Facias  47.     See  also 

catus  is  proper  see  the  article  Cove-  McKelvy    v.    De  Wolfe,    20    Pa.    St. 

NANT,  vol.  5,  p.  383.  374. 
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recover  back  his  land  extended  by  the  plaintiff  after  the  latter 
has  satisfied  his  debt.^ 

(2)  Object  of  Writ,  —  The  object  of  the  writ  is  to  compel  the 
plaintiff  to  account  for  the  profits,  which  is  an  equitable  incident 
of  the  relation  maintained  by  the  parties  to  the  execution ;  and 
if  the  debt  is  satisfied,  to  restore  the  land.* 

/.  QuARE  Restitutionem  Non  on  Reversal  of  Judgment 

—  When  Proper.  —  A  writ  of  scire  facias  quare  restitutionem  non 
lies  where  execution  on  a  judgment  has  been  levied  but  the 
money  has  not  been  paid  over  to  the  plaintiff,  and  the  judgment 
is  afterwards  reversed  in  error  or  on  appeal.  In  such  a  case  a 
scire  facias  suggesting  the  sum  levied,  etc.,  is  necessary  before  a 
writ  of  restitution  can  issue.*  If  execution  on  the  former  judg- 
ment had  been  actually  executed  and  the  money  paid  over,  a 
writ  of  restitution  may,  it  seems,  issue  without  any  previous 
scire  facias.* 

g.  Against  Shareholders  in  Joint-stock  Companies.  — 

In  Englandy  under  certain  statutes,  where  execution  has  been 
issued  against  a  company  and  its  property  is  insufficient  to  satisfy 
the  judgment,  a  scire  facias  may  issue  against  the  shareholders 
requiring  them  to  show  cause  why  execution  should  not  be 
awarded  against  their  property.* 

Summary  Prooeedings  in  Lieu  of  Scire  Facias.  —  In  this  country,  how- 
ever, as  a  general  rule,  the  proceeding  is  not  by  scire  facias,  but 

1.  Foster's  Scire  Facias  58;  2  Troub.        4.  2  Troub.  &  Hal.  Pr.  383. 

&  Hal.  Pr.  383;  Scofield  v.  Harbeson,  **  In  England,  after  judgment  in  error 

9  Phila.  (Pa.)  38,  29  Leg.  Int.  (Pa.)  388.  reversing;:  the  judgment  in   the  court 

In  Pennsylvania  the  writ  still  exists  below  if  the  amount  of  the  damages 

and  may  be  sued  out  by  the  defendant  awarded  by  the  former  judgment  had 

where  land  has  b^en  extended  and  de-  been   previously  levied    but  not  paid 

livered  to  the  plaintiff  under  a  liberari  over,  the  plaintiff  in  error  must  sue  out 

facias,  after  the  debt  has  been /rtx^/tf  a  scire  facias  quare  restitutionem  non, 

facie  satisfied.     2   Troub.   &  Hal.  Pr.  suggesting  the  matter  of  fact,  namely, 

383;    Scofield    V.    Harbeson,   9   Phila.  the   sum    levied,   etc.,   before   he  can 

(Pa.)  38,  29  Leg.  Int.  (Pa.)  388.  have  a  writ  of  restitution."     2  Troub. 

2.  McKelvy  v,   De  Wolfe,  20  Pa.  St.  &  Hal.  Pr.  383. 

381.  5.  Foster's  Scire  Facias  106.    See  also 

3.  Foster's  Scire  Facias  64;  2  Troub.  Bradley  v,  Urquhart,  11  M.  &  W. 
&  Hal.  Pr.  3S3.  See  also  Smiih  v,  456;  Bradley  v.  Eyre,  11  M.  &  W. 
Mitchell,  I  J.  J.  Marsh.   (Ky.)  270,  in  432. 

which  it  was  held  that  a  restitutionem  Plea  Containing  Matter  Pleadable  to 
non  by  sci.  fa.  is  allowable,  but  all  Original  Action.  —  To  a  declaration  in 
persons  appearing  by  the  record  to  sci.  fa.  against  a  shareholder  of  a  corn- 
have  been  evicted  should  have  been  pany,  on  a  judgment  recovered  against 
plaintiffs.  the  secretary  of  the  company,  a  plea 
Money  Paid  on  Ezeoation  Before  Be-  that  no  memorial  of  the  names,  resi- 
▼enal  —  Bemand.  —  A  scire  facias  in  dences,  and  descriptions  of  the  directors 
the  Court  of  Common  Pleas,  to  recover  and  secretary  had  ever  been  enrolled 
back  money  paid  on  execution  before  in  chancery,  as  required  by  Act  of  Par- 
the  judgment  was  reversed,  must  show  liament,  is  bad,  as  containing  matter 
that  the  judgment  was  remanded  to  which  might  have  been  pleaded  to  the 
that  court  by  the  Supreme  Court  for  original  action.  Bradley  v.  Urquhart, 
execution.  Cowden  z/.  Starr,  Wright  2  Dowl.  M.  S.  1042,  ii  M.  &  W.  456,  la 
(Ohio)  X15.  L.  J.  Exch.  459. 
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by  some  summary  mode,  such  as  motion,  provided  by  statute.* 
A.  To  Hear  Errors  and  Certify  Exceptions  —  when  Proper. 

—  Scire  facias  ad  audiendum  errores  lay  v^here  the  plaintiff  in 
error  wished  to  compel  the  defendant  to  appear  and  plead.*  To 
compel  the  plaintiff  to  assign  his  errors  scire  facias  quare  execu- 
tionem  non  was  necessary.*  Where  a  bill  of  exceptions  was 
sealed  by  a  judge,  scire  facias  lay  from  the  court  of  error  to  the 
judge  commanding  him  to  appear  to  confess  or  deny  his  seal,  or, 
upon  his  death,  to  his  executors  or  administrators.*  These 
three  writs  are  at  the  present  time,  however,  to  a  great  extent  if 
not  entirely  obsolete,  the  statutes  and  rules  of  court  in  the  vari- 
ous  states  prescribing  the  proper  remedy  and  procedure  in  such 
cases.* 

S.  In  Nature  of  New  Action  —  a.  In  General.  —  In  the  pre- 
ceding  sections  have  been  treated  those  cases  in  which  proceed- 
ings by  scire  facias  are  clearly  but  the  continuation  of  former 
proceedings;  and  there  yet  remains  a  second  class  in  which  scire 
facias  proceedings  are  in  the  nature  of  an  original  action,  and  in 
some  cases  have  been  held  to  be  in  fact  the  commencement  of  an 
original  action. 

b.  Against  Bail  in  Civil  Cases  —  (i)  In  General.  —  Though 
in  some  states  the  liability  of  .bail  is  enforced  by  an  action  of 
debt  or  by  complaint  under  the  code,*  the  most  usual  method  of 
enforcement  is,  it  seems,  by  means  of  scire  facias  proceedings.'' 

1.  See  the   statutes   of   the   various  Indiana,  —  Nichols    v.    Woodru£f,   6 

states,    and    the    article    Stock    and  Blackf.  (Ind.)  iBo. 

Stockholders,  post,  Kentucky,  —  Price    v.    Lee,   i    Bibb 

S.  Boirefaoias  ad  Audiendum  Errores.  (Ky.)  434;    Bruce   v.    Col^an,  2    Litt. 

—  The  name  of  a  writ  which  is  sued  (Ky.)  284;  M'Mahan  v.  Knox,  4 
out  after  the  plaintiff  in  error  has  Bibb  (Ky.)  450;  Kelly  v.  Porter,  6  B. 
assigned  his  errors.  Fitzh.  Nat.  Brev.  Mon.  (Ky.)  454;  Peteet  v.  Owsley,  7 
20.  Black's  Law  Diet.,  title  Scire  T.  B.  Mon.  (Ky.)  130;  Thomas  v. 
Facias  ad  Audiendum  Errores,  p.  1066.  Mann,  4  Dana  (Kv.)  452;  Perrott  v. 
See  generally  article  Error,  Writ  of,  Story,  9  Dana  (Ky.)  126. 

vol.  7,  p.  895.  Maine,  —  Hale  v.  Russ,  I  Me.  334; 

3.  2  Tidd*s  Prac.  1165;  2  Troub.   &     Packard    v.     Brewster,    59    Me.    404; 
Hal.  Pr.  384;  Sweet's  Law  Dictionary,     Hewins  v.  Currier,  62  Me.  236. 

title  Scire  Facias,  §  11,  p.  739.  Maryland,  —  Cappeau  v,  Middleton, 

4.  Foster's  Scire  Facias  206,  215;  2     i  Har.  &  G.  (Md.)  154. 

Troub.  &  Hal.  Pr.  384.  Massachusetts,  —  Niles  v,   Drake,   17 

5.  Foster's  Scire  Facias,  206,  213.  Pick.  (Mass.)  516;  Champion  v,  Noyes, 

6.  See  article  Bail  and  Recogni-  2Mass.  484;  Crane  r.  Keating,  13  Pick. 
ZANCE,  vol.  3.  p.  181.  (Mass.)  339;    Gale  v.   Boyle,  6  Cush. 

1.  Alabama,  —  Kennedy    v.    Rice,    i  (Mass.)   138;    Heustis  v.    Rivers,    103 

Ala.   II;    Brown  v.  Simpson,  3  Stew.  Mass.  398. 

(Ala.)  331;  Glidden  t/.  Leonard,  4  Port.  Missouri,  —  Howel  v.  March,  i  Mo. 

(Ala.)  194;  Toulminv.  Bennett,  3  Stew.  182;    Priest  v.  Whitelow,   i  Mo.  259; 

&  P.  (Ala.) 220;  Kenan  2/.  Carr,  10  Ala.  Benton  v.  Brown,  i  Mo.  393. 

867.  New  Hampshire,  —  Pierce  v.  Read,  2 

Georgia,  —  Gilmer  v.  Blackwell,  Dud-  N.  H.  359. 

ley  (Ga.)  6;    Reed  v.  Sullivan,   i  Ga.  North  Carolina.  ^  H anicr  v.  Hill,  2 

292;    Davidson  v.  Carter,   9  Ga.    501;  Hay w.  (N.  Car.)  223, 

Ansley  v.  Harris,  22  Ga.  6i6;  Gilmore  Pennsylvania.  —  Allesio  v.  Blesh,  148 

V.  Lidden,  23  Ga.  14.  Pa.  St.  365. 
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(2)  Nature  and  Purpose  of  Writ  —  A  Jndidftl  Writ.  —  A  writ  of 
scire  facias  against  bail  in  civil  cases,  like  other  writs  of  scire 
facias,  is  a  judicial  and  not  an  original  writ.^ 

In  Katvre  of  Ori^nal  Aotion.  —  In  some  cases  such  scire  facias  has 
seemingly  been  held  to  be  a  new  action  rather  than  a  continua- 
tion of  the  original  action.*     Other  decisions,  however,  hold  that 

• 

South  Carolina,  —  Usher  v,  Frink,  2  upon  forfeited   recognizances  without 

Brev.(S.  Car.)  84;  Watson  z/.  Bancroft,  first    requiring    the    parties    to    show 

4  Strobh.  L.  (S.  Car.)  218.  cause.     But  the  Court  of  Exchequer  in 

Vermoni.  —  Belknap?/.  Davis,  21  Vt.  England  is,  by  a  statute  not  in  force  in 

409;  Strong  V.  Edgerton,  22  Vt.  249;  this  state,  entitled  to  give  relief  in  a 

Davis  V.  Dorr,  30  Vt.  97.  summary   manner   in  all  cases  where 

Virginia.  —  Garland  v.  Ellis,  2  Leigh  parties  are  entitled  to  it  upon  principles 

(Va.)   555;    Branch  v,   Webb,  7  Leigh  of    justice.       In    this    state    no    such 

(Va.)  371.  authority  has,  by  law,  been  given  to 

England,  —  Underbill  v,  Devereux,  2  the  courts.     If  the  practice  of  issuing 

Saund.  72,  note.  execution  upon  forfeited  recognizances 

Excludes  Bemedy  by  Action  of  Debt.  —  is  sustained,  the  defendants  in  execu* 

According  to  numerous  decisions  the  tion   may   be   compelled    to    pay    the 

remedy  by  sci.  fa.  is  exclusive,  and  an  amount  of  the  penalty  in  which  they 

action  of  debt   will  not  lie  on  a   bail  are  bound,  when  in  justice  they  ought 

bond.     Price  v.  Lee,  I  Bibb  (Ky.)  434;  to  pay  nothing." 

Crane    v,    Keating,    13    Pick.   (Mass.)  1.  Reed  v.  Sullivan,  i  Ga.  292;  De- 

339;  Niles  V,   Drake,   17  Pick.  (Mass.)  lano  v.  Jopling,  i  Litt.  (Ky.)  119;  Niles 

516;  Gale  F.  Boyle,  6  Cush.  (Mass.)  138;  v,  Drake,  17  Pick.  (Mass.)  516;  PuU- 

Heustis    V.    Rivers,    103    Mass.    398;  man's  Palace-Car  Co.  v.  Washburn,  66 

Pierce  v.  Read,  2  N.  H.  359;  Hunter  v.  Fed.  Rep.  790. 

Hill,  2  Hayw.  (N.  Car.,  223.     See  how-  8.  Niles  v,   Drake,   17  Pick.  (Mass.) 

ever  Parmer  v.  Moore,  i  Mo.  176,  and  516;  Pollard  zk  Eckford,  50  Miss.  637; 

Quartermas  v,  Hawkins,  i  Nott  &  M.  McDowell  v.  Asbury,  66  N.  Car.  444; 

(S.   Car.)  323,  in  which  it  is  held  that  Underbill  v,  Devereux,   2  Saund.  71, 

the  right  to  sci.  fa.  does  not  exclude  the  note  4. 

remedy  by  action  of  dett.  A  New  Action.  —  In  Niles  v,  Drake, 

Ca.  Sa.  Mast  First  Issue  Agalnit  Prinoi-  17   Pick.  (Mass.)  516,  the  court  said: 

pal.  —  "  Before  the  surety  can  be  pro-  "A  scire  facias  against  bail  is  a  new  ac- 

ceeded  against  for  payment,  the  plain-  lion,  and  not  a  continuation  of  the  orig- 

tiff  must  cause  a  ca.  sa.  to  be  issued  inal  aciion  of  the  plaintiff  against  the 

against  the  principal,  and  return  to  be  principal."     Citing  6  Dane's  Abr.  463; 

made  of  non  est  inventus.     Prince,  423;  Co.  Litt.  290^;  Litt.,  §  505. 

Tidd's  Prac.  1099.     When  this  is  done,  "It  Depends  upon  the  Character  of  the 

the    plaintiff    may    proceed    by    scire  Judgment)  appropriate  to  the  allegations 

facias  to  collect  the  judgment  and  his  of   the   writ,    whether   it  is   the   com- 

costs,   out  of  the  surety,  on  the  bail  mencement  of  an  original  action,  or  a 

bond.*'  vReed  v.   Sullivan,  i  Ga.  292.  judicial   process,  in  quasi  continuation 

See    also    Underbill    v.    Devereux,    2  of  the  former  suit.     If  it  be  to  revive  a 

Saund.   72,   note.     See  generally  as  to  former  judgment,  it  is  in  the  nature  of 

necessity  of  issuance  of  ca.  sa.  against  a  writ  of  execution.     Tidd's  Prac.  (8th 

principal,   the   title   Bail^  3  Am.    and  ed.)  1140;  Phillips  v.   Brown,  6  T.  R. 

Eng.  fencyc.  of  Law  617.  284;  Co.  Litt.  291  a\  Foster  on  Sci.  Fa. 

Execution  Without  Scire  Facias.  —  In  11.  In  one  sense  for  all  purposes  it  is 
Gilmer  v,  Blackwell,  Dudley  (Ga.)  6,  in  nature  of  an  action,  because  the  de- 
the  court  said:  "The  attempt  made  fendant  may  plead  to  it.  It  is  strictly 
in  this  case  to  subject  the  defendants  the  beginning  of  a  new  or  original  ac- 
to  execution  without  first  calling  upon  tion,  when  it  is  issued  to  repeal  letters 
them  to  show  cause  why  judgment  patent.  Bacon's  Abr.,  Sci.  Fa.,  C. 
should  not  be  entered  agamst  them,  is  It  is  also  an  original  proceeding  when 
a  departure  from  that  practice.  It  is  founded  upon  a  recognizance.  Under- 
understood  that  in  Great  Britain  execu-  hill  v.  Devereux,  2  Saund.  71  b\  Foster 
tions  issue  in  the  Courts  of  Exchequer  Sci.   Fa.    13.      It   is  original   because 
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when  founded  on  a  recognizance,  a  scire  facias,  although  it  is 
not  a  continuation  of  a  former  suit,  yet  not  being  the  com- 
mencement and  foundation  of  an  action,  is  at  most  only  in  the 
nature  of  an  original  action.* 

Tlw  Purpose  of  the  Writ  in  such  cases  is,  as  in  cases  where  it  is 
founded  upon  a  judgment,  to  have  execution.*  Its  object  is  to 
compel  the  bail  to  show  cause,  if  any  they  have,  why  the  plain- 
tiff should  not  have  execution  against  them.' 

(3)  On  What  Based — General  Bale.  —  A  writ  of  scire  facias  in 
proceedings  against  bail  in  civil  cases  is  generally  held  to  be 
based  upon  the  bail  bond  or  recognizance,^  which,  when  returned 
by  the  sheriff,  has  been  considered  so  far  a  matter  of  record  that 
the  plaintiff  ma}^  sue  out  a  scire  facias  on  it  in  his  own  name 
against  the  bail.* 

BaU  Bond  Held  Ko  Part  of  Beoord.  —  Some  decisions,  however,  hold 
that  a  bail  bond  is  not  a  part  of  the  record,  as  the  recognizance 

there  has  been  no  former  suit  against  bail  bond;  and  both  must  be  set  forth 

the  conversor."     Pollard   v,   Eckford,  in  order  to  show  the  liability  of  the 

50  Miss.  631.  bail  to  respond  the  judgment  against 

1.  Jones  V.  McLaurine,  7  Jones  L.  (N.  their  principal,  according  to  the  act." 
Car.)  3qa;  Pullman's  Palace-Car  Co.  v.        5.  Champion  v,  Noyes,  2  Mass.  481 ; 

Washburn,  66  Fed.  Rep.  790.  Heustis  v.  Rivers,  103  Mass.  398;  Gale 

8.  Pullman's     Palace     Car    Co.    v.  v,  Boyle,  6  Cush.  (Mass.)  138. 
Washburn,  66  Fed.  Rep.  790.  Bail  Bond  Treated  as  Beoogninnoe  of 

8.  Tidd's  Prac.  iioo;    Black.   Com.  Beoord.  —  In   Gale   v.  Boyle,   6  Cush. 

417;  Gilmer  V.  Black  well,  Dudley  (Ga.)  (Mass.)  138,   the  court  said:    **A  bail 

6;  Reed  r.  Sullivan,  i  Ga.  292;  Delano  bond,  by  the  statutes  of  Massachusetts, 

r.  Jopling,  I   Litt.  (Ky.)  118;    Frost  v,  is  an  instrument  sui  generu.     It  con* 

Reynolds,  2  Dana  (Ky.)  94.  tains  the  properties  of  bail  below,  and 

4.  Champion  v.  Noyes,  2  Mass.  481;  bail  above,  at  common  law.     It  is  in 

Heustis  r.  Rivers,  103  Mass.  398;  Gale  form  a  bond  to  the  sherifl,  but  has  the 

V,  Boyle,  6  Cush.  (Mass.)  138;  Shum-  force  and  effect  of  bail  above  by  recog- 

way  z'.  Sargeant,  27  Vt.  441;   Garland  nizance.     It  is  so  far   regarded  as  a 

V.  Ellis,  2  Leigh  (V^a.)  555.  recognizance  to  the  cieditor,  that  scire 

Fovnded  upon  Booogninuioe  and    Not  facias  will  lie  upon  it  by  him  against 

upon    Original    Judgment.  —  **A    scire  the  bail.     It  is  therefore  treated  as  a 

facias  against  special  bail  is  founded  recognizance  of  record  of  the  court  in 

upon  the  recognizance  as  the  gist  of  which  judgment  is  rendered." 
the  action,  not  upon  the  original  judg-        In  Heustis  v.  Rivers,  103  Mass.  398, 

mcnt  against  the  principal.     That  and  the  court  said:    **  The  bail  bond  is  re- 

the  proceedings  upon  it  are  only  in-  quired  to  be  filed  with  the  writ,  and  is 

ducement  to   the  action,   and   to   the  declared  to  be  so  far  a  matter  of  rec- 

proof  that  the  recognizance  has  been  ord,  and  of  the  nature  of  a  recogni- 

forfeited."     Garland  v,   Ellis,  2  Leigh  zance,  that  the  creditor  may  take  out  a 

(Va.)  555.  writ  of  scire  facias  thereon  in  his  own 

Founded  on  Judgment  In  Original  Ac-  nanie,  alleging  that  the  defendants  be- 

tion,  and  on  Bail  Bond. —  In  Douglass  z^.  came   bail,   but  without  setting  forth 

Wight,  2   Brev.  (S.  Car.)  218,   it  was  the  bond." 

held  that  '*  the  act  of  assembly,  which        Katter  of  Baoord  in  Saprome  Conrt.  — 

authorizes  a  sci.  fa.  to  issue  against  In  Shnmway  v.  Sargeant,  27  Vt.  441, 

the  bail  to  the  sheriff,  does  not  require  it  is  held  that  a  recognizance  taken  by 

the  bail  bond  to  be  assigned,  as  the  an  inferior  court  or  magistrate  becomes 

statute  of  Anne  does,  where  an  action  a  matter  of  record  in  the  supreme  court 

of  debt  is  to  be  brought  on  the  bond,  if  the  suit  or  proceeding  in  which  it 

But  the  set.  fa.  is  founded  on  the  judg-  is  taken  is  finally  determined  in  that 

ment  obtained  in  the  original  action  court.     And  a  recognizance  taken  upon 

against  the   principal,  and  upon   the  a  petition  to  the  county  court  for  a  new 
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entered  into  by  the  bail  is  considered  in  England,^  on  the 
ground  that  such  recognizance  is  a  judicial  act  of  record,  while 
the  bail  bond  is  an  act  inputs  by  the  sheriff.* 

(4)  Time  of  Issuance  —  In  GenenJ.  —  The  statute  generally  pro- 
vides that  proceedings  by  scire  facias  against  bail  in  civil  cases 
must  be  instituted  within  a  prescribed  time,  and  a  usual  pro- 
vision is,  that  bail  will  be  discharged  if  a  scire  facias  is  not  served 
on  them  within  a  year  after  the  rendition  of  judgment  against 
the  principal.* 

(5)  Out  of  What  Court  Issued,  —  A  scire  facias  against  bail  in 
civil  cases  being,  as  has  been  seen,  a  judicial  writ,  the  usual  rule 
is  that  it  must  issue  from  the  court  where  the  record  is.* 

trial  in  a  justice's  suit  becomes,  if  the  tion,  it  is  equally  available  as  a  rem- 

new  trial  be  granted,  a  security  in  the  edy.  Without  determining  whether  the 

principal  action,  and  a  matter  of  record  bond  is  a  record   or  not,  it  is  clearly 

in  the  supreme  court  if  the  suit  be  perceivable    that    the    legislature    in- 

finally  determined  there.  tended  the  sci.  fa.  might  be  used  on  a 

1.  Niles  V,   Drake,   17  Pick.  (Mass.)  bail  bond,  for  a  remedy  against  the 

516;  Hamlin  v.  McNeill,  8  Tred.  L.  (N.  bail;  or  why  provide  for  a  surrender  of 

Car.)  172.     See  also  Crane  v,  Keating,  the  principal  by  the  bail  before  the  re- 

13  Pick.  (Mass.)  339.  turn  of  the  first  executed,  or  the  second 

Bond  Not  Put  Jji  Issue  by  Plea  of  Knl  nihil?    If  the  sci.   fa.  does  not  lie  on 

Tlel  Reoord.  —  In  Hamlin  s^.  McNeill,  8  the  bond,  this  provision  would  have 

Ired.  L.  (N.  Car.)  172,  it  was  held  that  been,  except  in  very   few   cases,    un- 

under  the  plea  of  »»//!>/ r^r<7r</to'a  sci.  available.     The  sci.  fa.  on  bail  bonds 

fa.   against   bail   no  evidence  can   be  has  been  used  ever  since  the  statute 

given  of  any  objection  to  the  bail  bond,  was    passed,    until   the   present  time, 

it  being  no  part  of  the  record,  and  if  We  see  no  evil  in  permitting  it  to  be 

the  persons  alleged  to  be  bail  wish  in  used  hereafter."     Howel  v,   March,  i 

any  way  to  avoid  the  bond  they  must  Mo.  182.     See  also  Crane  v.  Keating, 

plead  non  est  factum.  13  Pick.  (Mass.)  339. 

As  to  the    technical  distinction  be-  3.  Howard  v.  Miller,  i  Root  (Conn.) 

tween  bail  bonds  and  recognizances  in  428;  Hewins  v.  Currier,  62  Me.  236; 

civil  cases,  see  the  article  Bail  and  Champions'.  Noyes,  2  Mass. 481;  Swett 

Recognizance,  vol.  3,  p.  160.  v.    Sullivan,    7    Mass.    342;     Rice   7*. 

8.  Hamlin  v.  McNeill,  8  Ired.  L.  (N.  Carnes,  8  Mass.  490;    Gass  v.  Bean,  5 

Car.)  172.     See  also  Howel  v,  March,  i  Gray  (Mass.)  397;  Crane  v.  Keating,  13 

Mo.  182.  Pick.  (Mass.)  339;  Parker   v.  Willard, 

Statutory    ProWsioiis.  —  "The    judi-  Smith  (N.  H.)  212;  Strong?/.  Edgerlon, 

clary  act   requires  the  sheriff  to  lake  a  22  Vi.  249. 

bond  of  the  defendant,  with  a  certain  Absence  of  Bail  from  Jvisdietioii.  — • 
condition,  and  requires  the  sheriff  to  Such  a  provision  has  been  held  to  ex- 
return  the  bond  into  court  with  the  tend  even  to  a  case  in  which  the  bail 
writ.  The  same  act  (in  section  71)  says  was  absent  from  the  commonwealth 
the  bail  may  at  any  time  surrender  the  during  all  of  that  year.  Gass  v.  Bean, 
principal,  before  the  sci.  fa.  returned  5  Gray  (Mass.)  397. 
executed,  or  the  second  returned  nihil.  What  Judgment  Intended. —  In  Swett 
It  is  the  duty  of  this  court  10  give  the  r.  Sullivan,  7  Mass.  342,  It  is  held  that 
provisions  of  this  act  a  liberal  con<  by  the  final  judgment  mentioned  in  the 
struction.  From  the  requisition  that  statute  of  1784,  c.  10,  ^  3.  within  one 
the  bond  shall  be  returned  with  the  year  from  which  scire  facias  must  be 
writ,  it  is  fairly  to  be  understood,  the  served  upon  bail,  is  intended  the  first 
legislature  intended  to  attach  to  it  judgment,  on  which  the  plaintiff  may 
some  higher  dignity  than  possessed  by  sue  out  an  execution,  whether  such 
a  bond.  It  is  in  general  true  that  a  judgment  be  rendered  in  the  Common 
sci.  fa.  can  only  issue  on  matter  of  rec-  Pleas  or  in  the  Supreme  Court;  and  a 
ord;  but  when  the  legislature  gave  it  judgment  on  review  is  not  intended. 
in  other  cases,  expressly  or  by  implica-  4.  Reed  v.  Sullivan,  i  Ga.  292;  Carl- 
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(6)  Parties —  (a)  Plaintiff  -8oire  Fadas  in  Kame  of  Sheriff.  —  Accord- 
ing to  some  decisions  scire  facias  on  a  bail  bond  should  be 
brought  in  the  name  of  the  sheriff  unless  the  bond  has  been 
assigned  by  the  sheriff.*  Such  scire  facias  may,  however,  be 
tried  in  the  name  of  the  sheriff  to  the  use  of  the  party  in  interest.* 

flcird  Faeiaa  by  Plaintiff  Without  Aasignment  of  Bond.  —  According  to  the 
more  numerous  decisions,  however,  it  seems  that  scire  facias  by 
the  plaintiff  in  a  suit  against  the  bail  on  a  bail  bond  made  pay- 
able to  the  sheriff  is  good,  though  such  bond  has  not  been 
assigned  by  him  to  the  plaintiff.^ 

(b)  Defendant  —  Joint  Boire  Faeiae  Against  Bail.  —  The  bail  in  civil 
cases,  it  seems,  are  liable  jointly  and  severally,*  and  the  plaintiff 
may  have  a  joint  scire  facias  on  a  recognizance  of  special  bail 
against  all  who  are  bound  in  the  recognizance.* 

Bight  to  a  SoToral  Saueation.  —  The  plaintiff  may,  however,  in  such 
a  case  have  a  several  execution  awarded  against  either  of  those 
bound  in  the  recognizance,  and  consequently  neither  of  them  can 
take  any  advantage  of  any  irregularity  in  the  proceedings  against 
the  other.* 

Joinder  of  Defendant!  Where  Thore  Are  SoToral  Beoognisanoes.  —  \^'here,  in 
a  joint  action  against  a  number  of  obligors,  a  number  of  persons 
severally  undertake,  by  several  recognizances,  as  bail  for  each  of 

;on  V,  Young,  I  Aik.  (Vl.)  332;  Shum-  v,  Wight,  2  Brev,  (S.  Car.)  218;  Alex- 
way  V.  Sargeant,  27  Vt.  440;  Garvin  v.  ander  v.  Winn,  i  Brev.  (S.  Car.)  14. 
Gallagher,  i  Ga.  315.  4.  Bruce  v.  Colgan,  2  Litt.  (Ky.)  285; 

Jnr^dietion    of   Supreme    Conrt.  —  In  Niles  v,  Drake,  17  Pick.  (Mass.)  516. 

Jones   V.    McLaurine,   7  Jones  L.  (N.  5.  Bruce    v,   Colgan,   2    Litt.    (Ky.) 

Gar.)  392,  it  was  held  that  the  Supreme  285. 

Court  had  no  jurisdiction  over  a  sci.  Joinder  of  Survivor  and  Bepresentative 

fa.  against  bail  in  an  action  brought  to  of  Deceased.  —  While  the   bail  in   civil 

that  court  by   appeal,   and   in    which  cases  are  liable  severally  and  jointly, 

judgment    had    been    there   rendered  yet  it  has  been  held  that  if,  before  the 

against  the  principal.  purchase   of    a    writ    of    scire    facias 

Conrt  Where  Final  Judgment  Was  Ben-  against  bail,  one  of  the  bail  dies,  the 

dared. —  In  Turner  ?/.  White,  4  Jones  survivor  and  the  executor  oradminis- 

L.  (N.  Car.)  116,  a  suit  was  brought  in  irator  of  the  deceased  cannot  be  prop- 

the  County   Court,   and  a   bail    bond  erly  joined  in  such  writ,  for  the  reason 

given  for  appearance    in   that  court;  that  there  can  be  no  joint  judgment 

but  there  was  an    appeal    and    final  against  them,  the  survivor  beintr  liable 

judgment  in  the  Superior  Court.     It  /iV  Ifcm's  propriis^  and  the  other  de  bonis 

was  held  that  a  sci.  fa.  to  charge  the  tcstatoris.     However  in  case  of  such  a 

bail    could    only    be    brought  in   the  misjoinder  the  plaintiff  may  amend  by 

Superior  Court.  striking  out  the  name  of  the  survivor. 

1,  Priest  V.  Whitclow,  i  Mo.  259.  Niles  «/.  Drake,  17  Pick.  (Mass.)  516. 

%,  Priest  ».    Whitelow.    i    Mo.   259:  6.  Bruce  v.  Colgan,  2  Litt.  (Ky.)  285, 

Howel  V,  March,  i  Mo.  182.  citing  Luckett  v.  Ausiin,  4  Bibb.  (Ky.) 

Bail  Bond  Aeiignable  by  the  Sheriff.  —  182,  2  Saund.  726. 

A  bail  bond  may  be  assigned  by  the  Appearanoe  by  One  Only.  —  Where  a 

sheriff    in    the    first    suit  and   action  plaintiff  issues  a  joint  sci.  fa.  against 

brought  thereon  by  him.     Benton  v,  two  as  bail,  and  one  only  is  summoned 

Brown,  i  Mo.  393.  and  enters  an  appearance  for  himself 

8.  Ansley    v.    Harris.    22    Ga.  616;  only,  a  declaration  against  such  bail 

Champion    v,     Noyes,    2    Mass.    481;  alone  is  irregular.     Sainsbury  r.  Prin- 

Pierce  v.  Read,  2  N.  H.  359:  Douglass  gle,  10  B.  &  C.  751,  21  E.  C.  L.  159. 
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the  defendants,  the  bail  cannot,  after  judgment  in  the  action,  be 
joined  in  one  scire  facias  upon  their  several  recognizances.* 

(7)  Notice  to  Bail,  —In  the  absence  of  anj'  statute  upon  the 
subject,  it  would  seem  that  the  bail  is  so  far  a  party  to  the  rec- 
ord as  to  be  bound  to  take  notice  of  the  proceedings  against  his 
principal  and  also  of  the  subsequent  proceedings  against  himself 
as  bail.* 

(8)  Requisites  of  Writ  —  (a)  In  General — Writ  Servee  as  Preeees  and 
Pleading.  —  As  in  other  proceedings  by  scire  facias,  the  writ 
against  bail  in  civil  cases  is  both  process  and  pleading,'  and  the 
plaintiff  may  treat  the  scire  facias  as  a  writ  simply  and  declare 
upon  it,^  or,  as  is  usually  the  case,  the  writ  may  also  answer  the 
purpose  of  a  declaration.* 

Averments  Essential  in  Declaration.  —  Where  the  writ  is  thus  made 
to  serve  the  purpose  both  of  process  and  declaration  it  should 
contain  the  averments  proper  in  a  declaration.* 

Facto  Essential  to  Plaintiif's  Right.  —  A  scire  facias  on  a  recogni- 
zance against  bail  must  allege  all  such  facts  as  are  material  and 
essential  to  the  plaintiff's  right  to  recover.'' 

(b)  Conformity  to  Beoord  —  Neeessity  to  Describe  Becord.  —  In  proceed- 

1.  Garland  t'.  Ellis,  2  Leigh  (Va.)  555.  Nettleton  v,  Billings,  13  N.  H.  446; 
In  this  case  the  court  said:   "  In  this    Goodwin  v.  Smith,  4  N.  H.  29. 

case,   the    three   several    persons    en-  Sufficiency    of   Notice,  —  In    sci.    fa. 

tering  into  recognizances,  severally,  as  against  bail,  the  notice  to  the  defend- 

the  bail  for  the  three  defendants  re-  ant  was  dated  on  the  3d  day  of  Oc- 

spectively,  were  under  no  joint  obliga-  tober,  1842,  and  stated   that  the  exe- 

tion  or  responsibility  to  the  plaintiff,  cution  was  returnable  '*  on   the  third 

and  he  could  in  no  possible  event  be  Tuesday   of  October   next.*'     It    was 

entitled    to    an   award    of    execution  held  that  the  word  "  next  *' referred  to 

against  them  jointly,  on  their  several  the  third  Tuesday  of  the  month,  and 

recognizances.      The    objection   to    a  not  to  the  month,  and  that  it  was  suffi- 

joint  scire   facias   against   them  is  as  cient.     Nettleton  v,  Billings,  13  N.  H. 

fatal  as  it   would  be  to  a  joint  action  446. 

against  several  upon  several  and  dis-  3.  See  supra^  26S. 

tinct  contracts.       The  demurrer   was  4.  Emanuel  v.  Ketchum,  21  Ala.  257. 

rightly  sustained,  and  the  scire  facias  5.  Toulmin  v,  Bennett,  3  Stew.  &  P. 

quashed,  by  the  County  Court."  (Ala.)  220;    Emanuel  v.  Ketchum,'  21 

2.  M'Rae  v,  Matioon,  13  Pick.  Ala.  257;  Walker  v,  Massey,  10  Ala. 
(Mass.)  53.  In  this  case  it  was  held  30;  Baker  z/.  Harrison,  S.LiU.  (Ky.)  59; 
that  where,  by  the  law  of  North  Caro-  Williamson  v,  Crawford,  7  Gratt.  (Va.) 
Una,  the    bail  was   thus   considered  a  202. 

party  to  the  record,  he  could  not  object,  6.  Emanuel  v.  Ketchum,  21  Ala.  257; 

in  an  action  brought  in  Massachusetts  Walker  v.  Massey,  10  Ala.   30;  Baker 

upon  a   judgment   recovered    against  v.  Harrison,  5  Litt.  (Ky.)  59. 

him   on  sci.   fa.   issued   after  he   had  7.  Bowen    v,    Pyne,    Wright  (Ohio) 

quitted  the   state  of   North  Carolina,  602;  Frost  v.  Reynolds,  2  Dana  (Ky.) 

that  he  had  no  notice  of  the  sci.  fa.  94;    Dozier  v.  Gore,  i  Lltt.  (Ky.)  163; 

In  New  Hampshire  it  is  expressly  re-  Smith  v.  Shaw,  8  I  red.  L.  (N.  Car.)  233. 

quired    by  statute   that    in    order    to  Must  Set  Forth  Cause  of  Action.  —  The 

chaj-ge  the  bail  in  a  civil  suit  in  case  writ  of  sci.  fa.  against  bail  should  set 

ofavoidance  by  the  principal,  due  notice  forth   the  cause  of  action.     Smith  v, 

must  be  given  to  such  bail,  and  the  re-  Shaw,  8  Ired.  L.  (N.  Car.)  233;  Dozier 

quisites  and   manner  of  giving   such  v.    Gore,    i    Litt.    (Ky.)  163;    Frost    r. 

notice  are  usually  prescribed  by  the  Stat-  Reynolds,  2  Dana  (Ky.)  94,  wherein  it 

ute.     Emerson  v.  Brown,  2  N.  H.  347;  was  held  that  a  sci.  fa.  which  does  not 
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ings  by  scire  facias  against  bail  the  usual  rule  prevails  that  the 
writ  must  conform  to  and  describe  the  record  upon  which  the 
action  is  founded ;  *  but  a  reasonable  certainty  in  describing 
the  record  is  all  that  is  required.* 

(o)  Setting  Out  Bail  Bend.  —  Although  it  is  the  usual  practice  in 
England  to  insert  a  copy  of  the  bail  bond  at  length  in  the  scire 
facias,*  some  of  the  courts  of  this  country  have  held  that  this  is 
not  necessary,  and  such  description  of  the  record  as  is  necessary 
in  a  declaration  is  all  that  is  required.*  It  is  sufficient  if  the 
substance  is  set  out.* 

(d)  Pendency  of  Action  and  Issnanoe  of  Prooees.  —  It  would  seem  that  a 
scire  facias  against  bail  should  set  out  the  pendency  of  the  action 
in  which  the  bail  was  required  and  the  issuance  of  the  process.* 

(e)  Order  Beqniring  Bail.  —  It  would  seem  that  the  writ  should 
also  set  out  the  order  requiring  bail  to  be  given.'' 

(f)  ATorment  as  to  Officer  Before  Whom  Taken.  —  A  writ  of  scire  facias 
on  a  recognizance  against  bail  should  aver  before  whom  it  was 
taken,®  since  if  it  was  not  acknowledged  before  the  proper  per- 
son authorized  to  take  the  recognizance  of  bail  it  cannot  form 

contain  the  necessary  recitals  and  alle-  after  judgment,  is  not  such  a  variance 

gallons  to  show  the  Icj^al  right  of  the  as  will  support  a  plea  of  nui  Hel  record^ 

plaintiff  to  have  judgment  against  the  since   such   costs  are  not  a  necessary 

defendant  is  insufficient,  and  should  be  part  of  the  record, 
quashed  on  demurrer.  Misdescription  of  Condition. —  In  Har- 

1.  Toulmin  v.  Bennett,  3  Stew.  &  P.  vey  v.  Goodman,  9  Yerg.  iTenn.)  273, 
(Ala.)  220;  Boyle  v,  Robinson,  7  Har.  a  sci.  fa.  against  bail  described  the  con- 
&  J.  (Md.)  200;  Alston  V.  Bullock,  dition  of  the  bond  as  follows:  '*  That 
Conf.  Rep.  (N.  Car.)  77;  Harvey  v.  the  said  A  should  well  and  truly  make 
Goodman,  9  Yerg.  (Tenn.)  273;  Bias  v,  his  personal  appearance  at  the  said  re- 
Floyd,  7  Leigh  (V'a.)  640.  turn  term  of  the  said  capias  to  answer 

2.  Toulmin  v,  Bennett,  3  Stew.  &  P.  the  said  B,  accordins^  to  the  require* 
(Ala.)  220;  Kennedy  v,  Spencer,  4  ments  of  said  capias.  '  The  condition 
Port.  (Ala.)  428;  Emanuel  v,  iCetchum,  of  the  bond  read  in  evidence  was  *'  that 
21  Ala.  257.  if  A  will  appear  at,  etc.,  and  answer 

8.  Toulmin  v,  Bennett,  3  Stew.  &  P.  the  complaint  of  B  in  a  plea  of  trespass 

(Ala.)  220,  per  Taylor,  J.  on   the  case,  and   not  depart  without 

4.  Toulmin  v.  Bennett.  3  Stew.  &  P.  leave  of  court,  then,"  etc.  It  was  held 
(Ala.)  220;  Kennedy  v.  Spencer,  4  Port,  that  the  variance  was  fatal. 

(Ala.)  428.  6.  Frost  z'.  Reynolds,  2  Dana (Ky.) 94. 

5.  Toulmin  t..  Bennett,  3  Stew.  &  P.  7.  Frost  v.  Reynolds,  2  Dana  (ky.) 
(Ala.)  220:  Emanuel  v.  Ketchum,  21  94.  See,  however,  Glidden  t'.  Leonard, 
Ala.  257;  Frost  v.  Reynolds,  2  Dana  4  Port.  (Ala.)  194,  which  seems  to  hold 
(Ky.)94;  Usher  v.  Frink,  2  Brev.  (S.  that  the  affidavit  or  order  for  bail  need 
Car.)  84;  Bias  v,  Floyd,  7  Leigh  (Va.)  not  be  set  forth  in  the  sci.  fa. 

640.  8.  M'Maban  v.  Knox.  4  Bibb  (Ky.) 

Beqnitite  Averments.  —  In   Usher    v,  450;  Smith  v.  Shaw,  8  Ired.  L.  (N.  Car.) 

Frink,  2  Brev.  (S.  Car.)  84,  it  was  held  233. 

that  the  scire  facias  against  bail  to  the  Before  Sheriff  or  Other  Officer.  —  In 
sherifi  must  state  that  the  defendant  Frosts'.  Reynolds,  2  Dana(Ky.)  94,  it 
became  bail,  and  the  substance  of  the  was  held  that  a  sci.  fa.  against  bail 
bail  bond,  or  it  may  be  demurred  tn.  should,  among  other  things,  aver  that 
Omiflsion  of  Costs.  —  In  Alston  v.  Bui-  the  recognizance  or  bail  piece  was  en- 
lock,  Conf.  Rep.  (N.  Car.)  77,  it  was  tered  into  before  the  sheriff  or  other 
held  that  the  omission  in  a  sci.  fa.  proper  officer  while  the  writ  or  process 
ac^ainst  bail,   of  costs   which  accrued  was  in  full  force  and  in  his  hands. 
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the  basis  of  a  recovery  by  scire  facias.* 

(g)  ATerment  of  Ezeoution  by  Frinoipal.  —  According  to  some 
decisions  it  would  seem  that  the  writ  of  scire  facias  against  bail 
need  not  allege  that  the  bail  bond  was  executed  by  the  principal.* 

(b)  ATerment  of  Liability  of  Bail.  —  A  scire  facias  against  bail  should 
state  that  the  defendant  became  bail.'  According  to  some  deci- 
sions it  is  sufficient  to  allege  this  fact  merely,*  without  averring 
the  nature  of  the  liability  of  the  bail;*  but  if  the  scire  facias 
undertakes  to  aver  the  nature  of  the  liability  of  the  bail,  such 
averment  must  be  made  according  to  fact,  and  if  made  incor- 
rectly will  be  bad  on  demurrer.* 

(i)  ATerment  of  Notioe  to  Bail.  —  In  those  states  where  it  is  required 
by  statute  that  in  order  to  charge  the  bail  in  civil  causes  notice 
must  be  given  to  such  bail,  the  scire  facias  against  the  bail  must 
aver  that  the  required  notice  was  given,  or  it  will  be  defective  in 
substance  and  bad  on  demurrer. "^ 

())  ATorment  of  Benditioii  of  Judgment.  —  When  the  conditions  are 
that  the  defendant  in  a  civil  action  shall  appear  and  shall  respond 
to  the  judgment  which  may  be  rendered  against  him,  a  scire  facias 
against  the  bail  should  allege  the  rendition  of  a  judgment.^ 

(k)  iMoanoe  and  Betnm  of  Ezeoution  —  SaMoation  Against  Property.  —  A 
scire  facias  against  bail  should,  it  has  been  held,  allege  in  addition 
to  the  rendition  of  the  judgment  the  issuance  of  an  execution 

1.  M'Mahan  v,  Knox,  .4  Bibb  (Ky.)  sureties  became  bail,  and  tbat  a  failure 

450     In  this  case  a  sci.  fa.  was  on  the  lo  do  so  is  a  defect  which    will    be 

following  recognizance  of  special  bail:  ground  for  quashing. 

*'  We.  W.  M.,  etc.,  do  hereby  acknowl-  7.  Emerson  v.  Brown,  2  N.  H.  347. 

edge  ourselves  special  bail  for  W.  S.  ATorment  of  Betnm  of  Hotioe.  —  The 

in  the  Logan  Circuit  Court,  wherein  J.  sci.    fa.   should   aver  that  the    officer 

K.  is  plaintiff  and  said  S.  defendant."  made  return  of  the  notice  given  by  him 

It  was  held  that  the  sci.  fa.  ought  to  to  the  bail,  and  should  stale  particu- 

aver  before  whom  it  was  taken,  and  larly  what  notice  he  gave,  in  order  that 

the  lecognizance  ought  to  have  referied  the  couit    may  judge    whether    such 

to  the  suit  as  pending  in  court  at  that  notice   was  according  to  the  statute, 

time.  Goodwin  v.  Smith,  4  N.   H.  29,  citing 

8.  Bull  V.  Clarke,  2  Met.  (Mass.)  587,  Lancaster  v.    Pope,   i   Mass.   86,   and 

holding  that  under  Rev.  Stat.  Mass.,  Davis  v.  Maynard,  9  Mass.  242. 

c.  91,  %  6,  it  is  sufficient  to  allege  sub-  8.  Frost  v,  Reynolds,  2  Dana  (Ky.) 

staniially  that  the  defendants  became  94.     See  also  Turner  v.  White,  4  Jones 

bail.  L.  (N.  Car.)  116;  Wright  v.  Brownell, 

8.  Usher  v.  Frink,  2  Brev.  (S.  Car.)  2  Vt.  117. 

84:  Turner  v.   White,  4  Jones  L.  (N.  Want  of  Front  Patet  per  Beoordnm. — 

Car.)  116;  Wright  v,  Brownell,  2  Vt,  In  Wrightv.  Brownell,  2  Vt.  117,  it  was 

117.  held  that  the  want  oi  prout  patet  per 

4.  Bull  V,  Clarke,  2  Met.  (Mass.)  587.  recordum  of  the  judgment  in  a  sci.  fa. 

5.  Wright   V.    Brownell,   2   Vt.    117;  against    bail    was    bad    on  a    special 
Turner  r.   White,  4  Jones  L.  (N.  Car.)  demurrer. 

116.     But  see  contra^  Frost  v,  Reynolds,  7onn  of  Action  Heed  Kot  Be  Stated.  — 

2  Dana  (Ky.)  94.  In  Turner  v.  White,  4  Jones  L.  (N.  Car.) 

6.  Wright  f'.  Brownell.  2  Vt.  117.  116,  it  was  held  that  in  a  sci.  fa.  to 
Motion  to  Qnash.  —  In  Smith  z/.  Shaw,  subject  bail  it  is  sufficient  to  set  out 

8  [red.  L.  (N.  Car.)  233,  it  is  held  that  that  there  was  a  judgment,  without 
a  writ  of  sci.  fa.  against  bail  should  set  stating  the  form  of  action  in  which  it 
forth,  among  other  things,   how    the    was  obtained. 
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thereon  properly  directed,  and  a  return  of  nulla  bona,^ 

Avcnatnt  of  Imouim  and  Eeturn  of  Oa.  aa.  —  It  has  been  held  that 
even  where  the  statute  required  a  ca.  sa.  to  issue  against  the 
principal  and  to  be  returned  non  est  inventus  before  a  scire  facias 
could  issue  against  the  bail,  it  was  unnecessary  for  a  scire  facias 
against  special  bail  to  recite  the  issuance  and  return  of  such 
ca.  sa.  against  the  principal.* 

(l)  ATerment  of  Vonpaymmit.  —  In  the  case  of  a  scire  facias  on  a 
recognizance  of  special  bail  the  writ  should  aver  that  the  princi- 
pal had  failed  to  pay  the  debt,  or  rendered  his  body  to  prison  in 
execution  for  the  same,  and  that  the  bail  had  not  done  it  for 
him.* 

(m)  ATormoiit  that  Defendant  Haa  Bemored  His  XfliMtf.  —  Where  the 
undertaking  of  a  special  bail  is  that  the  defendant  shall  not 
remove  his  effects  out  of  the  state  until  the  plaintiff's  judgment, 
if  he  should  recover  one,  is  discharged,  a  scire  facias  against  such 
bail  should  suggest  or  charge  that  the  defendant  had  so  removed 
his  effects  after  the  undertaking  of  the  bail.^ 

(n)  Older  to  Appear  and  Show  Ganae.  —  A  writ  of  scire  facias  against 
bail  in  civil  cases  should  conclude  by  commanding  the  sheriff  to 
summon  the  bail  to  appear  to  make  known  or  show  cause,  if  any 
he  can,  why  judgment  of  execution  should  not  be  awarded 
against  him.* 

1.  Frost  V.  Reynolds,  a  Dana(Ky.)  or  to  the  sheriff  of  said  county,  and 
94;  Wright  V.  Brownell,  2  Vt.  117.  their  said  securiites  in  said  bond  hav- 

2.  Crawford  v.  Beall,  3  Bibb  ^Ky  )  ing  also  failed  to  deliver  the  bodies  of 
472;  Ross  V,  Ellis,  6  J.  J.  Marsh.  (Ky.)  said  defendants  to  said  court,  or  to  the 

?ii;  Cappeaa  v,  Middleton,  i  Har.  &  G.  sheriff  of  said  county,  or  otherwise  to 

Md.)  154;  Gray  v.   Hoover,  4  Dev.  L.  discharge  said  bond,   whereby,**  etc., 

(N.    Car.)    475;    Langdon  v.   Troy,   2  without  also  alleging  that  the  defend- 

Hayw.  (N.  Car.)  15;  Arrenion  v,  jov-  ants  had  not  satisfied  the  condemnation 

dan,  4  Hawks  (N.  Car.)  98.     See  also  of  the  court.     This  decision  was  based 

Branch  v.  Webb,  7  Leigh  (Va.)  371.  upon  the  ground  that  the  condition  of 

Exeeation  Against  the £>dy.  —  In  Davis  the  bail  bond  for  the  appearance  of  the 

V,  Dorr,  30  Vt.  97,  it  was  held  that  in  defendants  in  the  original  cause,  at  the 

sci.  fa.  against  bail  for  a  defendant  ar-  return  term,  for  their  attendance  from 

rested  on  mesne  process  in  an  action  on  term   to  term    until    discharged,    was 

contract,  the  declaration    must  allege  sufficient,   under  the  statutes  of  Ala- 

that  the  execution  as  well  as  the  writ  bama^  to  charge  the  obligees  as  special 

was  issued  against  the  body  of  such  bail. 

defendant.     It  would  be  insufficient  if        4.  Frost  v.   Reynolds.  2  Dana  (Ky.) 

it  merely  alleged  that  the  writ  was  so  94;  Perrott  v.  Story,  9  Dana  (Ky.)  126. 

issued  and  served.  See  also  Kelly  v.   Porter,  6  B.    Mon. 

8.  Baker  v.  Harrison,  5  Litt.  (Ky.)  (Ky.)  454. 
59;  Holland  v,  Bouldin,  4  T.  B.  Mon.        Averment  of  Title  to  Goods  Bemoved.  — 

(Ky.)    148;    Bowen    v,    Pyne,   Wright  In  Perrott  v.  Story,  9  Dana  (Ky.)  126, 

(Ohio)  603;    Nichols     v.    Woodruff,    6  a  sci.  fa.  against  special   bail   whose 

Blackf.  (Ind.)  180.  undertaking   by  the  Act  of  1829  was 

Averment  of  Failnre  to  Satisfy  Condom-  that  the  defendant  should  not  remove 

nation  of  the  CoQit.  —  In  Embreez^.  Nor-  his  effects  out  of  the  state,  suggested 

ris,   2   Ala.   271,    it  was  held    that    it  that  he  had  removed  his  steamboat  out 

was  not  a  sufficient  assignment  of  the  of  the  state,  and  this  was  held  insutfi- 

breach    of    a    bond    for  special    bail,  cient  because  it  did  not  also  state  that 

**  that  the  defendants  have  failed  to  de<  he  had  title  to  or  interest  in  the  boat. 
liver  their  bodies  to  said  Circuit  Court,        5.  Frost  v^  Reynolds,  2  Dana  (Ky.) 
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(9)  Prayer.  —  In  proceedings  by  scire  facials  against  bail  in 
civil  cases  the  prayer  should  be  that  the  defendant  show  cause 
why  the  plaintiff  should  not  have  execution  of  the  debt  or  dam- 
ages in  the  recognizance  specified,  and  not  of  the  judgment  and 
costs  of  the  original  suit.* 

(10)  Amendment  of  Writ,  —  In  scire  facias  against  bail,  as  in 
other  proceedings  by  scire  facias,  the  writ  is  amendable  if  defec- 
tive, where  there  is  anything  by  which  to  amend.* 

Iniertioxi  of  Material  ATerments  Improper.  —  A  scire  facias  against 
special  bail  cannot,  however,  be  amended  by  inserting  material 
averments.^ 

(11)  Service  of  Writ —  (a)  Neoeuity  for  Service.  —  As  a  general 
rule  a  writ  of  scire  facias  against  bail  in  civil  cases  must  be  served 
upon  the  defendant  as  in  cases  where  the  writ  is  issued  for  other 
purposes.* 

(b)  Kanner  of  Service.  —  The  ordinary  rules  as  to  the  service  of  a 
writ  of  scire  facias  apply  in  case  of  scire  facias  proceedings 
against  bail.* 

(12)  Return  of  Writ  —  In  General.  —  Where  a  writ  of  scire  facias 
has  been  issued  against  bail,  a  return  of  such  writ  is  necessary 
and  should  be  made  in  the  same  manner  as  to  other  process.* 

94.     See  also  Reed  v,  Sullivan,  i  Ga.  is  absolately  void,  does  not  apply  to 

292.  judgments  on  sci.  fa.  against  bail,  be- 

1.  Barton   v,   Vanzant,    i    Mo.    192;  cause  in  such  case  the  law  authorizes 

Howel  V.  March,  i  Mo.  182;  Barlow  v,  a  judgment  after  an  ineffectual  attempt 

Evans,  i  Wils.  C.  PI.  98.  to  serve  the   process,    the   bail    being 

8.  Baker  f.    Harrison,   5   Litt.  (Ky.)  quasi  a  party  to  the  suit,  and  the  sci. 

60;  Tatem  V.  Potts,  5  Blackf.  ([nd.)534;  fa.  being   a   judicial    rather  than   an 

Osgood  V,  Thurston,  23  Pick.  (Mass.)  original   writ.     Delano    v.   Jopling,    i 

no;  Goodwin  v.  Smith,  4  N.   H.  29;  Litt.  (Ky.)  119. 

Burrows  t'.  Heysham,  I  Dall.  (Pa.)  133;  6.  McCourtie   v.    Davis,    7   111.    198. 

Bias  V,  Floyd,  7  Leigh  (Va.)  640.     See  And  see  supra^  275. 

also  j«//^ra,  272.  Service  by  Copy.  —  In  sci.  fa.  against 

Amendment  by  Sabititntiiig  Date. —  In  bail  who  has  left  the  state,  service 
Burrows  v,  Heysham,  i  Dall.  (Pa.)  133,  should  be  made  on  him  by  copy.  Den- 
it  was  held  that  a  sci.  fa.  against  bail  nison  v.  Willson,  16  N.  H.  496;  People 
might  be  amended  by  the  record,  sub-  p.  Judges,  3  Wend.  (N.  Y.)  443. 
stituiing  '*  September,  1782,"  for  "  De-  Service  upon  Attorney  of  Principal  In- 
cember,  1781."  enficient.  —  In  Dennison  v,  Willson,  16 

3.  Baker  v,  Harrison,  5  Litt.  (Ky.)  N.  H.  496,  it  was  held  that  service 
59.  In  this  case  it  was  held  that  a  sci.  upon  the  attorney  of  the  principal  is  in- 
fa.  against  bail  cannot  be  amended  by  sufficient. 

inserting  an  averment  that  the  princi-  6.  McCouriie    v.    Davis,  7   111.   298. 

pal    has   failed    to   pay  the  debt  or  to  See  also  supra^  279. 

render  his  body  to  prison  in  execution,  Saffident  Betnm  of  Service.  —  In  Gil- 

as  these  are  matters  11 /aiV  and  there  more  r.   Lidden,   23  Ga.   14.  a  sci.  fa. 

is  nothing  lo  amend  by.  issued  against  principal  and  bail,  upon 

4.  Gilmer  v.  Blackwell,  Dudley  (Ga.)  which  the  sheriff  made  the  following 
6.     And  see  supra^  275.  return:  **  Served  the  defendant  with  a 

Bendition  of  Judgment  After  InefEBotnal  copy  of  the  within,  personally."    The 

Attempt  to  Serve. —  It  has  been  held  that  bail   having  appeared   and    answered 

the  usual  rule  that  a  judgment  rendered  the  case,  it  was  held  that  the  service 

without  service  of  process,  actual  or  was  good  as  to  him.     In  this  case  the 

constructive,  in  an  original  suit  where  court  said:    *'  As  to   the    service    we 

t)i9  law  requires  the  service  of  process,  think  it  was  sufficient.    The  sheriff  re- 
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S«tiirn  of  Two  Kihila.  —  In  accordance  with  the  general  rule  the 
return  of  two  **  nihils  "  is  a  good  service  of  a  scire  facias  against 
bail,^  and  will  authorize  further  proceedings. • 

(13)  P/ea,  — Scire  facias  proceedings  against  bail  in  civil  cases 
are  so  far  considered  an  action  that  the  defendant  may  plead 
thereto.* 

Whftt  Xaj  Be  Pleaded.  —  It  is  competent  for  the  bail  in  such  pro- 
ceedings to  show  by  plea  that  the  plaintiff  has  not  given  security 
for  costs,  and  therefore  the  bail  bond  is  void ;  *  and  according  to 

tamed  that  be  served   the  defendant,  fendant  cannot  be  found,  a  return  of 

The  bail  is  the  only  defendant  proper  two  '  nihils'  will  authorize  the  farther 

upon  the  scire  facias."  proceedings    against    the   bail.      And 

Pour    Days'    Services    Beqnired.  —  In  farther,  if  the  defendant  falls  to  appear, 

Ehler  v.  Sioever,  2   Miles  (Pa.)  14,  it  after  service,  or  after  a  return  of  two 

was  held  that  prior  10  the  Act  of  June  '  nihils,'  or,  appearing,  fails  to  plead, 

I3i   183^.  four  days'  service  exclusive  judgment  may  be  entered  up  against 

of  the  return  day  was  required  in  sci.  him;  he   is  in  default,  and  judgment 

fa.  against  bail.  goes  as  a  matter  of  course.     Such  is 

Bervioe  Ten  Days  Before  Betvni  Day. —  the  law  in  England,  and  such,  too,  we 

By  the  Pennsylvania  Act  of  June  13,  think,   is  the  law  in  this  state."     See 

1836,  it  was  provided  that  the  writ  may  also  Cox  v,  McFerron,  i  111.  28. 

issae  returnable  to  the  first  day  of  the  8.  Reed  v.  Sullivan,  i  Ga.  292;  Mc- 

next  term  after  issuing,  and  may  be  Failand  v.  Wilbur,  35  Vt.  342. 

served  ten  days  before  the  return  day.  Xotion  to  Set  Aside  and  Fleas.  —  "  The 

Ehler  v.  Stoever,  2  Miles  (Pa.)  14.  defendant  having  appeared  to  the  scire 

Writ  Betumabie  to  Bole  Day.  —  A  sci.  facias  may  move  to  set  aside  the  pro- 
fa.  against  special  bail  may  be  made  ceedings,  if  irregular,  or  plead  In  abate- 
returnable  at  rules  in  the  clerk's  office,  tnent  or  in  bar,  or  demur  as  in  other 
Branch  v.  Webb,  7  Leigh  (Va.)  371;  actions."  Reed  v,  Sullivan,  1  Ga. 
Williamson  v.  Crawford,  7  Gratt.  (Va.)  292. 

202;  Green  v,  Thompson,  i  Patt.  &  H.  Beoord  of  Original  Bnit, —  It  has  been 

(Va.)  427.  held  that  the  record  of  the  original  suit 

In  Branch  v.  Webb,   7  Leigh  (Va.)  against  the  principal  is  no  part  of  the 

371,  it  was  held  that  where  a  sci.  fa.  record  in  sci.   fa.  proceedings  against 

against  special    bail    is   returnable   at  the  bail  unless  made  so  by  plea.  Young 

rules  on  tiie  first  Monday  of  the  month,  v.  Simral,  3  A.   K.   Marsh.  (Ky.)  176; 

the  return  day  is  the  appearance  day,  Lampton  v.  Scott,  3  A.  K.  Marsh.  (Ky.i 

and   the  process   being   returned   exe-  172;  Bell  v.  Bullitt,  3  T.  B.  Mon.  (Ky.) 

cuted,  a  surrender  of  the  principal  on  200;  Mattocks  v.  Judson,  9  Vt.  343. 

the   return  day   is   not  in  time  to  dis-  4.  Wood  v.  Yonge,  9  Port.  (Ala.)  208. 

charge  the   bail,   under  the  statute  i  Enumeration  of  Variotui  Pleas.  —  The 

Rev.  Code,  c.  128,  §  54.  defendant  in  sci.  fa.  against  bail  may 

▼erijication  of  Betnm.  —  It  has  been  plead/fuZ/iV/r^Tt^r^/of  the  recognizance; 
held  that  if  a  return  of  sci.  fa.  against  recovery  against  the  principal;  pay- 
bail  without  the  state  is  not  verified  by  ment  by  or  release  to  the  principal  or 
affidavit  it  will  be  insufficient.  Leave  bail;  that  the  principal  rendered  him- 
may,  however,  be  granted  to  amend  the  self  or  was  rendered  by  his  bail,  or  that 
return  by  verifying  it  after  error  there  was  no  ca.  sa.  sued  out  and  re- 
brought  and  joinder.  The  proper  terms  turned  against  the  principal.  Reed  zr. 
upon  such  leave  to  amend  are  the  pay-  Sullivan,  i  Ga.  292.  See  also  McFar- 
ment  of  the  costs  of  the  writ  of  error  if  land  v.  Wilbur,  35  Vt.  342;  Benton  v, 
it  be  non  prossed  by  reason  of  the  Duffy,  Conf.  Rep.  (N.  Car.)  98;  Troub. 
amendment.  Dennison  v,  Willson,  16  &  H.  Pr.,  g§  2031,  2032. 
K.  H.  496.  Invalidity  of  Bond. —  Bail   may  also 

1.  Woodfork  v.  Bromfield,  i  Murph.  defend  against  sci.  fa.  on  the  ground 

(N.  Car.)  1S7.     And  see  supra^  279.  that  the  bond  was  taken  by  the  sheriff 

S.  Reed  v.  Sullivan,  i  Ga.  294.     In  out  of  his  county  and  is  therefore  void. 

this  case  the  court  said    '*  If  the  de-  Harris  r,  Simpson,  4  Litt.  (Ky.)  165. 
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some  decisions  the  defendant  may  plead  the  death  of  the  princi- 
pal before  the  return  of  the  ca.  sa.' 

(14)  Demurrer  —  In  General.  —  A  writ  of  scire  facias  against  bail 
is  demurrable  as  in  the  case  of  other  pleadings.* 

Grounds  for  Demurrer.  —  A  writ  of  scire  facias  against  bail  is 
demurrable  if  it  fails  to  set  forth  the  cause  of  action,*  or  if  it 
fails  to  state  the  substance  of  the  bail  bond.*  Though,  as  has 
been  said,  scire  facias  against  bail  need  not  aver  the  nature  of 
the  liability  of  the  bail,  yet  if  it  undertakes  so  to  do,  and  does  it 
incorrectly,  the  writ  will  be  bad  on  demurrer,* 

(15)  Replication  —  In  General.  —  Where  in  scire  facias  proceed- 
ings against  bail  the  plea  denies  the  issue  and  return  of  the 
ca.  sa.  mentioned  in  the  scire  facias,  the  replication  should  state 
the  ca.  sa.  and  conclude  with  a  verification.® 

Defense  Other  than  failure  to  Issue  Ca.  Sa.  —  If  to  a  scire  facias  against 
bail  the  bail  pleads  other  grounds  of  defense  than  the  failure  to 
issue  a  ca.  sa.  against  the  principal  and  to  have  a  return  of  non 
esty  the  omission  in  the  replication  to  aver  that  a  ca.  sa.  issued 
and  was  returned  non  est  is  not  a  substantial  defect ;  nor  need 
the  plaintiff  if  he  demurs  to  the  defendant's  plea  precede  his 
demurrer  with  such  an  averment.^ 

{\6)  Jury  Trial, — In  scire  facias  proceedings  against  bail 
where  no  issuable  plea  has  been  filed,  judgment  may  be  rendered 
without  the  intervention  of  a  jury;  but  if  the  defendant  appears 
and  pleads,  and  an  issue  of  fact  is  presented  by  the  pleadings,  he 
is  entitled  to  a  jury  to  try  it.** 

1.  Reed  v.  Sullivan,  i  Ga.  292.  Sec,  7.  Colgate  v.  Frederick-Town  Sav. 
howei^er,   Troub.  &:  H.   Pr.,  §§  2031,     Inst.,  11  Gill  &  J.  (Md.)  114. 

2032 .  Defects  Cured  by  Verdiet.  —  In  Cappeau 

2.  Thomas  v.  Mann,  4  Dana  (Ky.)  v,  Middleton,  i  Har.  &  G.  (Md.)  154,  it 
452;  Smith  V.  Shaw,  8  Ired.  L.  (N.  Car.)  was  held  that  the  omission  of  the  plain- 
233;  Usher  v,  Frink,  2  Brev.  (S,  Car.)  tiff  in  his  replication  to  set  out  the  ca. 
84;  Wright  V,  Brownell,  2  Vt.  117;  sa.  and  return  in  proceedings  against 
Garland  v,  Ellis,  2  Leigh  (Va.)  555.  See  bail  is  mere  informality  in  pleading, 
also  McFadden  v,  Fortier,  20  III.  509.  bad  only  on  demurrer,  and  cured  by 
And  see  generally  xtz/^r/i,  p.  282.  verdict.     In   this  case  the  court  said: 

8.  Smith  V.  Shaw,  8  Ired.  L.  (M.  Car.)  "  Admitting  that  upon  the  authority  of 

233.     And  see  supra,  282.  the   case   of  Fortune  v.  Davis,  Carth. 

4.  Usher  z/.  Frink,  2  Brev.  (S,  Car.)  84.  8,    recognized     by   Justice    BuUer    in 

5.  Wright  V,  Brownell,  2  Vt.  117.  Chandler  v,  Roberts,  i   Dougl.  58,  the 

6.  Pay  ton  t/.  Stuart,  Peck  (Tenn.)  156.  replication  ought  to  have  set  out 
See  also  Jackson  z/.  Trammell,  Cooke  the  ca.  sa.  and  return  (although  a 
n  enn.)  274.  different  precedent  appears  in  2  Harr. 

Tender  of  Issue  to  the  Country.  —  In  Ent.  472).  yet  the  omission  to  do  so  in 
Cappeau  v.  Middleton,  i  Har.  &  G.  the  present  case  is  mere  informality  in 
(Md.)  154,  to  a  writ  of  sci.  fa.  against  pleading,  which  is  only  bad  on  de- 
special  bail,  the  bail  pleaded  the  death  murrer.  But  if  it  be  matter  of  sub- 
of  his  principal  before  any  ca.  sa.  re-  stance,  it  is  remedied  by  the  verdict, 
turned.  The  replication  traversed  that  which  the  jnry  could  not  possibly  have 
fact,  and  tendered  issue  to  the  country,  given  unless  the  issuing  and  return  of 
It  was  held  that  such  conclusion  was  the  ca.  sa.  had  been  in  evidence  befoie 
technically  right,  the  replication  being  them." 

a  direct  denial  of  all  the  matters  con<  8.  Reed    v.     Sullivan,    i     Ga.    292; 

tained  in  the  plea,  Davidson      v.     Carter,     9     Ga.     501. 
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(17)  Continuance — AbMnoo  of  PrlneipaL  —  It  has  been  held  that 
scire  facias  proceedings  against  bail  will  not  be  continued  on 
account  of  the  absence  of  the  principal,  who  is  absent  from  the 
state,  but  who  has  been  sent  for  and  is  expected  to  return  before 
the  next  term.' 

(18)  Stay  of  Proceedings  —  Diieharge  of  Priiiflipal.  —  Upon  scire 
facias  against  bail,  after  judgment  had  been  rendered  against  the 
principal,  the  proceedings  will  be  stayed  on  motion  upon  pay- 
ment of  costs,  where,  since  the  bail  wais  given,  the  principal  has 
been  dischai^ed  from  his  debts,  among  which  was  the  judgment 
obtained  by  plaintiff  against  him.* 

(19)  Discontinuance, — Where  the  bail  surrender  the  principal 
within  the  time  to  which  the  scire  facias  on  the  bail  bond  is 
returnable,  they  are  entitled  to  an  order  for  the  discontinuance 
of  all  further  proceeding  on  the  scire  facias  on  the  payment  of 
the  costs  which  have  accrued.' 

(20)  Judgment  —  JndgmMit  for  Szooatioii,  ete.  —  In  accordance  with 
the  general  rule  in  scire  facias  proceedings,  the  judgment  on 
scire  facias  against  bail  should  be  that  the  plaintiff  have  execu- 
tion, etc.,  and  it  will  be  error  to  render  judgment  for  debt  or 
damages.* 

c.  On  Forfeited  Recognizances  in  Criminal  Cases  — (i) 

In  General,  —  Proceedings  by  scire  facias  for  the  purpose  of 
enforcing  forfeited  recognizances  in  criminal  cases  are  resorted  to 
in  the  federal  courts  and  in  the  courts  of  many  of  the  states.^ 

See  also  Garvin  v,  GaHagher,   i   Ga.  8.  Watson  v.  Bancroft,  4  Strobh.  L. 

315.  (S.  Car.)  218.     See  also  Pierce  v.  Read, 

Provinoe  of  Court  and  Jory.  —  It  has  2  N.  H.  359. 

been  held  that  upon  a  trial  on  set.  fa.  4.  Pay  ton  v.  Stuart,  Peck  (Tenn.)  156. 

against  bail  the  function  of  the  jury  is  And  see  supra^  288. 

exhausted  when  it  negatives  the  de-  After  Trial  by  Jury.  —  Where  a  sci.  fa. 

fendani's  plea,  and  that  it  is  then  the  against  bail  has  been  tried  by  jury,  it 

province  and  duty  of  the  court  to  enter  is  the  duty  of  the  court  after  the  jury 

up  a  judgment  according  to  the  sci.  fa.  has  negatived  the  plea  of  the  defendant 

Bowyer  v.  Hewitt,  2  Gralt.  (Va.)  193.  to  enter  up  its  judgment  according  to 

1.  Scheitlin  v.  Allen,  i  R.  I.  286.  the  sci.  fa.     Bowyer  p.  Hewitt,  2  Gratt. 

8.  Nettleton    v.    Billings,    17   N.    H.  (Va.)  192. 

453;  Seaman  v,  Drake,  i  Cai.  (N.  Y.)  9.  Judgment  upon  Plea  Withdrawn.  —  It 

See   also   Riddles  v.  Mitchell,    i    Cai.  has  been  held  that  ihe  defects  of  an 

(N.  Y.)  II,  note.  insufficient    sci.    fa.   in    a    proceeding 

Ix\junetion  Againat  Prinoipal.  —  On  sci.  against  bail  cannot  be  reached  on  error 

fa.   proceedings  against    special   bail,  where   the   record  shows  a  judgment 

where  an  injunction  has  been  issued  upon  plea  withdrawn,   since   in   such 

staying  pioceedings  at  law  against  the  case  the  court  will  presume  the  exist- 

principal,  such  injunction,  it  is  held,  ence  of  a  plea  competent  to  reach  the 

will  prevent  the  plaintiff  from  proceed-  defects  of  the  sci.  fa.,  although  the  form 

ing  against  the  special  bail.     Webster  of  the  plea  be  not  shown  in  the  record. 

V.  Chew,  3  Har.  &  M.  (Md.)  123.  Clements  v.   Johnson,    3   Stew.   &  P. 

Where  Bail  Is  PreTonted  from  Surren-  (Ala.)  269.     SeealsoSwink  v.  Norwood, 

dering  Principal.  —  Where  by  the  colUi-  9  Port.  (Ala.)  287. 

sion  of  the  plaintiff  and  others,  the  bail  is  6.  Alab/ima.  —  State  v.  Posey,  79  Ala. 

prevented  from  surrendering  his  prin-  45;    Gresham   v.   State,   48    Ala.    625; 

cipal,  this  will  operate  to  stay  the  pro-  Hatch  v.  State,  40  Ala.  718;  Hall  v, 

ceedings  against  the  bail.     Barretts.  State,    15   Ala.   431;    Lloyd    v.    State, 

Lewis,  I  Mart.  (La.)  188.  Minor  (Ala.)  34. 
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(2)  Nature  of  Proceeding.  —  The  Porpote  of  a  floln  YuHaa  «pom  a 
YMdlad  Beeoi^niiaikee  is  to  give  notice  to  the  parties  thereto  to  show 

Arkaniat, -^  Gt%y  v.   State,   5   Ark.  J.  L.  124;  Slape  v.  State,  44  N.  J.  L. 

265;  Blackwell  v.   State,   3  Ark.   320;  264. 

Hicks  V,  State,  3  Ark.  313;  Littleton  ».  North  Carolina,  —  State   v.   Mills,   2 

State,  46  Ark.  413;  Darby  v.  Stale,  21  Dev.  &  B.  L.  (N.  Car.)  552. 

Ark.    523;    Cannon   v.   State,  17  Ark.  South  Carolina,  —  State  «^.  Wilder,  13 

365;  Stale  V.  William?,  17  Ark.  371.  S.  Car.  344. 

California.  —  People  v.  Dc  Pelanconi,  Tennessee.  —  Fields  v.  State,  Mart.  & 

63  Cal.  409.  Y.  (Tenn.)    177;    Slate   v.   Arledge,   2 

Illinois.  —  Sans  v.  People,  8  III.  327;  Sneed  (Tenn.)  229. 

People  V.  Watkins,  19  111.  117;  People  Texas.  —  Gay  v.  State,  20  Tex.  504; 

V.  Witt,  19  III.  169;  Peacock  v.  People,  Barrera  v.  State,  32  Tex.   644;  Carter 

83  III.  331;  Pelty  V.   People,   118    111.  v.   State,   4  Tex.    App.    165;    Wills  v. 

X48;  Choaie  v.  People,  19  111.  63;  Chu-  State,  4  Tex.  App.  613;  Cushman  v. 

matero  v.  People,  18  111.  405;  Brigg  v.  State,  38  Tex.  181;  Dyches  v.  Stale,  24 

People,  13  III.  App.  172;  Lawrence  v.  Tex.  266;  Davidson  v.  State.  20  Tex. 

People,  17  111.  172;  Farrls  v.  People.  58  649;  Hart  v.  State,  13  Tex.  App.  555; 

111.  26;  Compton  V.  People,  86  III.  176;  Cassaday  tf.   State,   4  Tex.    App.   96; 

Conner  V.  People,  20  111.  382;  Reese  v.  Brown  v.  State,  43  Tex.  349;  State  v. 

People,  II  111.  App.  346;  Noble  v.  Peo-  Glaevecke.  33  Tex.  53;  State  v.  Cox,  25 

f>le,  9  111.  433;  Pinckard   v.   People,  2  Tex.  404;  Cowen  v.  State,  3  Tex.  App. 

11,  187;  Garrison  v.  People,  21  111.  535;  -381;  Hedrick  v.  State,  3  Tex.  App.  571; 

Quinn   v.    People,   45    111.    App.    547;  Busby  v.  State,   13  Tex.  136;  Branch 

Kepley  v.  People,  123  111.  367.  v.  State,  25  Tex.  423;  Bailes  v.  Stale, 

Indiana*  —  Crandall     v.     State,     6  20  Tex.  498. 

Blackf.  (Ind.)  284.  Virginia.  —  Gedney     v.    Com.,    14 

i  Iowa.  — State  v.  Carr,  4  Iowa  289.  Gratt.  (Va.)  318;  Com.  v.  Haines,  2  Va. 

Kansas.  —  Smith  v.  Collins,  42  Kan.  Cas.    134;    Wood  v.   Com.,    4    Raod. 

259.  (Va.)  529. 

Kentucky. — Com.    v.    Miller,   4    B.  Untied  States.  —V,  S.  v.   Insley,  54 

Mon.  (Ky.)  422;  Madison  v.  Com.,  2  A.  Fed.  Rep.  221. 

K.  Marsh.  (Ky.)  131;  Chinn  v.  Com.,  Statute  of  Westminster.  —  The  writ  of 

5  J.  J.   Marsh.  (Ky.)  29;   Simpson  v.  sci.  fa.  upon  recognizances  was  given 

Com.,  I  Dana  (Ky.)  523.  by   the  statute  of    Westminster   2,   13 

Maine, — State  v.  Chandler,  79  Me.  Edw.  I.     See  Sansc.  People,  8  111.  327. 

172;  State  V.  Harlow,  26  Me.  74;  State  Cumulative  Bemedy. —  In  Littleton  v. 

V.  Brown,  41  Me.  535;  State  v.  Corson,  State,  46  Ark.  413,  it  was  held  that  the 

10  Me.  473.  proceeding   by   sci.   fa.  to  collect  the 

Massachusetts.  —  Com.  v.  Stevens,  10  penalty  of  a  forfeited  bail  bond  is  not 

Cush.  (Mass.)  483;    Com.  v.  Stebbins,  exclusive  of   the   common-law   action 

4  Gray  (Mass.)  25;  Com.  v.  Downey,  9  upo.i  the  bond.     Citing  Com.  v.  Green, 

Mass.  520.  12  Mass.  i;  State  v.  Gorley,  2  Iowa  52; 

Mississippi,  —  Tucker    v.     State,    55  State  v.  Glass,   9   Iowa  325;  State   v. 

Miss.  452;  Pounds  v.  State,  60  Miss.  Kinne,  39  N.  H.  129;  State  v.  Welch, 

925;  Pollard  V,  Eckford,  50  Miss.  631;  59  N.   H.   134;   Cauthron  v.  State    43 

Douihit  V,  State,  30  Miss.  133;  State  v.  Ark.  128. 

Ricketts,  67  Miss.  409;  Marx  v.  State,  Praotioe  in  Federal  Courts. —  In  U.  S. 

61  Miss.  478;  Curry  v.  State,  39  Miss.  v.  Insley,  54  Fed.  Rep.  221,  it  was  held 

511;  State  V.  Borroum,  25  Miss.  203.  that  notwithstanding  the  provisions  of 

Missouri,  —  State  </.  Morgan,  124  Mo.  section  1014  of  the  Revised  Statutes 
467;  State  V.  Randolph,  22  Mo.  474;  of  the  United  States,  that  federal 
State  V.  Woerner,  33  Mo.  216;  Slater/,  judgesand  commissioners  shall  proceed 
Caldwell,  124  Mo.  509;  State  v.  Furgu-  "  agreeably  to  the  usual  mode  of  pro- 
son,  50  Mo.  470;  State  v.  Weideman,  30  cess  against  offenders  in  such  state," 
Mo.  App.  647:  Slate  v.  Rogers,  36  Mo.  intended  to  assimilate  all  proceedings 
138;  State  V.  Millsaps,  69  Mo.  359;  State  for  holding  accused  persons  to  bail  to 
V.  Bobb,  39  Mo.  App.  543.  answer  before  a  United   Slates  court. 

New  Hampshire,  —  State   v.   Kinne,  to  proceedings  for  similar  purposes  in 

99  N.  H.  129.  the  state  where  the  proceedings  were 

New  Jersey,  —  State  v.  Stout,  11  N.  to  take  place,  the  government  was  not 
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cause  why  judgment  should  not  be  rendered  against  them  for  the 
amount  of  the  recognizance.  * 

OrigiaAi  Aetioft.  —  A  scire  facias  on  a  recognizance  is,  it  seems, 
generally  held  to  be  in  the  nature  of  an  original  action,^  and 
some  cases  hold  that  a  scire  facias  upon  a  recognizance  of  bail  in 
a  criminal  case  is  to  be  regarded  as  an  original  writ  and  as  the 
institution  of  a  new  suit.' 

Whetlier  Civil  or  Criminfld  PirooeodlAg.  —  The  decisions  differ  as  to 
whether  proceedings  by  scire  facias  upon  a  forfeited  recogni- 
zance are,  strictly  speaking,  criminal  or  civil  in  their  nature. 
Thus,  according  to  some  decisions  a  scire  facias  on  a  recognizance 
taken  in  a  criminal  proceeding  is  a  civil  action ;  ^  while  according 
to  others  it  is  not  a  civil  action,  but  is  in  the  nature  of  a  criminal 
proceedings* 

restricted  to  the  remedies  prescribed  by  therefore  between  the  sci.  fa,  and  judg- 
Ihtt  state  statutes  when  proceeding  to  ment  nisi  is  fatal  to  the  former,  and 
en  force  a  forfeited  recognizance  or  bond,  may  be  reached  by  writ  of  error  to  final 
but  might  enforce  such  recojg^nizance  by  judgment  on  the  sci.  fa.,  though  no 
sci.  fa.  according  to  the  course  of  the  objection  to  the  sufficiency  of  the  pro- 
common  law.  ceedings  was  taken  prior  to  that  judg*- 

Judgmsnt  of   Forfeitnro   Keoesaary. —  ment.      Douthit    v.    State,    30    Miss. 

According  to  some  decisions,  in  order  133. 

to  maintain  a  proceeding  by  sci.  fa.  for  In  KlMouri  a  sci.  fa.  on  a  recogni- 

final  judgment  upon  a  recognizance,  a  zance  is  not  a  declaration,  nor  is  it  in 

regular  judgment-  of    forfeiture,    ren-  the  nature  of  a  suit  on  the  recogni- 

dered  prior  to  the  commencement  of  zance,  but  it  is  a  mere  continuation  of 

such  proceeding,  must  be  shown.     It  an  existing  proceeding  to  enforce  the 

is  indispensable  to  a  legal  default  and  collection  of  a  debt  confessed.     State  v. 

declaration   of   forfeiture   of  a   recog-  Heed,  62  Mo.  559;  State  v.  Morgan,  124 

nizance,  that  the  principal  should  have  Mo.  467.     See  also  State  z/.  Peyton,  32 

been  regularly  called,  and  upon  such  Mo.  App.  522. 

call  have  failed  to  appear.     Brown  v,  4.  Hatch  v.  Slate,  40  Ala.  718;  State 

People,  24  111.  App.  72;  Banta  v.  People,  v.  Posey,  79  Ala.  45;  State  v.  Chandler, 

53  III.  434:  Kennedy  v.  People,  15  111.  79  Me.  172;  State  v.  Morgan,  124  Mo. 

418:  Thomas  v.  People,  13  111.  696.  467;  State  v.   Kinne,  39  N.  H.  129,  41 

1.  Hall  V.  State,  15  Ala.  431;  Petty  N.   H.  238;  Barrera  v.  State,  32  Tex. 

V.  People,  118  III.  148;  People  v.  Wat-  64.4.     See  also  Peacock  v.   People,  83 

kins«  19  111.  117;  Com.   w.   Miller,  4  B.  111.  331. 

Mon.  (Ky.)422.    See  also  State  v.  Mills,  Ai  Respoots  Origiaal  Criminal  Proceed- 

ft  Dev.  &  B.  L.  (N.  Car.)  552;  Statti  v.  ing*  —  Sci.  fa.  upon  a  recognizance  en- 

Ricketis,  67  Miss.  409.  tered  into  in  a  criminal  proceeding,  in 

8.  Blackwell   v.    State,  3  Ark.    320*,  no   respect   partakes    of    the    original 

Gray  v.  Stale,  5  Ark.   265;  Pollard  v,  criminal   proceeding  out  of   which   it 

Eckford,    50  Miss.   631;    Underbill   v,  originated,   but  is   held   to  be  a  civil 

Devereux,  2  Saund.  71A,  note  4.  action.     State  v.  Chandler,  79  Me.  172 

8.  Gray  t/.  State,   5   Ark.   265.     See  [titing   State   v.    Harlow,   26   Me.    76; 

also  Lloyd  v.  Stale,  Minor  (Ala.)  34.  State  v.  Kinne,  41  N.  H.  239;  Com.  v, 

Begarded  ae  Mere  Kotioe.—  In  Hall  v,  M'Neill,   ig  Pick.  (Mass.)  138;  McLeU 

State,    15   Ala.   431,   a  sci.  fa.  was   re-  Ian  v.  Lunt,  14  Me.  257;  State  v.  Baker, 

garded  as  a  mere  notice  to  the  parties  50  Me.  53].     See  also  State  v,  Morgan, 

to  the  recognizance  to  show  cause  why  124  Mo.  467. 

ihey   should   not   be  subjected  to   the  5.  Jeter  z/.  Stale,  86  Tex.  555;  Gay  v. 

payment  of  its  penalty.  State,   20  Tex.   504;  Hart  v.  State,  13 

Mere  Proeess  to  Effectuate  Judgment  Tex.   App.   555:  Cassaday  v.  State,  4 

Viti.  —  A  sci.  fa.  on  a  judgment  nisi^  Tex.  App.  96;  Carter  v.  State,  4  Tex. 

rendered  on   forfeiture   of   a   recogni-  App.  165;  Wills  v.  State,  4  Tex.  App. 

zance,  it  merely  process  to  effectuate  613.     See  also   Com.   v.    Philadelphia 

that  judgment.     A  material   variance  County,  8  S.  &  R»  (Pa.)  151. 
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(3)  Jurisdiction  and  Venue  —  (a)  Oat  of  Wluit  Court  iHuod.  —  A 
recognizance  when  forfeited  is  usually  held  to  become  a  matter 
of  record,^  and  the  usual  rule  prevails  as  in  other  cases  that 
the  scire  facias  can  issue  only  from  the  court  in  possession  of 
the  record  upon  which  it  issues.*  Such  proceedings  should  be 
brought  in  the  county  where  the  forfeiture  occurred.' 

Court  in  Which  BeoognisanM  Wm  Taken.  —  It  may  be  laid  down  as  a 
general  rule  that  where  a  court  has  the  power  to  take  a  recogni- 
zance, it  has  also  jurisdiction  over  scire  facias  proceedings  for  the 
purpose  of  enforcing  the  same.* 

Jnrisdiotional  Amount.  —  According  to  some  decisions,  it  has  been 
held  that  a  recognizance  is  a  contract,  and  that  therefore  a  court 
has  no  jurisdiction  of  scire  facias  proceedings  for  its  enforcement 
unless  the  sum  in  controversy  exceeds  a  certain  amount.* 

(b)  iMuanoo  to  Other  Coonties.  —  It  has  been  held  that  such  scire 
facias  may  be  issued  to  any  county  in  which  the  party  resides 
against  whom  a  judgment  nisi  has  been  rendered.* 

(4)  In  Whose  Name  Issued,  —  A  scire  facias  upon  a  forfeited 
recognizance  should,  like  other  process,  run  in  the  name  of  the 
people.^     If  it  does  not,  it  would  seem  that  it  is  void  on  its  face, 

1.  People  V.  Watkins,  19  III.  118;  facias  upon  a  recognizance  is  always 
Sans  V,  People,  8  III.  327;  Briggs  v,  regarded  as  in  the  nature  of  an  orig- 
People,  13  111.  App.  172;  State  v.  inal  action,  while  a  scire  facias  upon  a 
Chandler,  79  Me.  172;  State  v.  Mills,  judgment  is  sometimes,  and  to  some 
2  Dev.  &  B.  L.  CN.  Car.)  552.  purposes,  regarded  as  a  continuation 

Contra.  —  In  Mississippi  it  has  been  of  a  former  suit.     Underhill  v.  Deve- 

held  that  after  the  judgment  mVi,' the  reux,  2  Saund.  71,  note  4.     In  the  latter 

sci.  fa.  is  issued  to  enforce  that  judg-  case,  the  circuit  court  has  jurisdiction 

ment,  and  the  recognizance  is  not  prop-  without   regard    to    the   sum   in   con- 

erly  a  part  of  the  record,  but  must  be  troversy.      In    the    former,   it  cannot 

brought  before  the  court  by  a  plea  of  exercise  original  jurisdiction  unless  the 

nul  del  record  or  other  proper    plea,  sum  in  controversy  exceeds  one  hun- 

State  V.  Rhonimus,  47  Miss.  314;  Ditto  dred    dollars,    because    it    cannot    be 

V.  State,  30  Miss.  126;  Fields  v.  State,  denied  that  both  judgments  and  recog- 

39  Miss.  509.  nizances  are  contracts,  within  the  legal 

Under  the  North  Carolina  Statute  it  has  acceptance  of  that  term,  and  therefore, 

been  held  that  *'  the  recognizance  is  of  whenever  any  original  action,  or  pro- 

the  nature  of  a  conditional  judgment,  ceeding   in  the  nature  of  an  original 

and    the    recorded    default    makes    it  action,  is  instituted  on  either,  the  party 

absolute,  subject  only  to  such  matters  instituting  such   proceeding    must  of 

of  legal  avoidance  as  may  be  shown  by  necessity   resort   to  some  tribunal  or 

plea  or  to  such  matters  of  relief  as  may  court  competent  to  adjudicate  upon  the 

induce  the  court  to  remit  or  mitigate  matter  in  controversy;  and  inasmuch 

the  forfeiture."     State  v.  Mills,  2  Dev.  as  exclusive  original  jurisdiction  in  all 

&  B.  L.  (N.  Car.)   552.  matters  of  contract  (except  actions  of 

2.  Com.  V.  Downey,  9  Mass.  520;  covenant)  where  the  sum  in  controversy 
State  V,  Brown.  41  Me.  535.  does  not  exceed  one  hundred  dollars, 

8.  Smith   V,   Collins,    42    Kan.   259;  is,   by   the  constitution  of  this  state, 

Littleton  v..  State,  46  Ark.  413;  Cau-  conferred    upon    the  justices    of    the 

thron  V.  State,  43  Ark.  128.  peace,  such  proceeding  must  be  com- 

4.  State  V.  Caldwell,  124  Mo.  509.  menced  before  a  justice  or  justices  of 
See  also  State  v,  Woerner,  33  Mo.  216.  the  peace." 

5.  Blackwellr.  State,  3  Ark.  320.  In  6.  Dyches  v.  State,  24  Tex.  266; 
this  case  the  court  said:     *'  We  con-  Darby  v.  Stale,  21  Ark.  523, 

ceive  the  rule  to  be  too  well  established        7.  See  McFadden  v.  Fortier,  20  111. 
to  be    now    questioned,   that   a  scire     509. 
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and  may  be  reached  by  general  demurrer  or  a  motion  to  quash.* 

(5)  Joinder  of  Several  Obligors  in  One  Writ,  —  Ab  a  General  Bole  it 
would  seem  that  in  scire  facias  proceedings  upon  a  forfeited 
recognizance  one  writ  will  be  sufficient  as  against  all  of  the  oblig- 
ors who  have  entered  into  the  same  recognizance.* 

Hoqjoixider  of  Beoogniior.  —  It  has  been  held  that  where  there  are 
three  recognizors  a  scire  facias  against  two  only  cannot  be  sus- 
tained while  the  third  remains  liable  to  an  action  on  the  recogni- 
zance.' 

(6)  Requisites  of  Writ  —  (a)  In  General.  —  A  writ  of  scire  facias 
upon  a  forfeited  recognizance  in  criminal  cases,  standing  as  it 
does  in  place  of  both  process  and  declaration,*  should  contain 
every  averment  necessary  to  show  a  right  of  recovery.* 

Substantial  Compliance  with  Statutory  Form.  —  Where  the  form  of  the 
writ  in  such  cases  is  provided  by  statute,  a  substantial  compli- 
ance with  the  statutory  form  is  sufficient.® 

(b)  Averment  as  to  Indictment.  —  According  to  some  decisions  it  is 
unnecessary  to  aver  and  prove  that  an  indictment  was  ever  found 
against  the  principal,  in  order  to  render  the  recognizors  liable.^ 

1.  McFadden  v.  Fortier.  20  111.  509.  Mississippi,  —  Curry  v.  State,  39 
See  infra^  p.  317.  Miss.  51 1. 

2.  Churaasero  z/.  People,  18  111.  405;  Missouri.  —  State  v.  Furguson,  50 
Stat;   V.    Stout,    11   N.  J.  L.  124.     See  Mo.  470. 

ali^  Briggs  v.  People,  13  111.  App.  172;  Texas,  — State  v.  Cox,  25  Tex.  404; 

Hildreth  v.  State,  5  Blackf.  (Ind.)  80;  Brown  v.  State,  43  Tex.   349;  Stale  v, 

Thompson   v.  State,   4   Blackf.   (Ind.)  Glaevecke,  33  Tex.  53. 

iSS;    Lock  wood    v.    State,    7    Blackf.  6.  Darby  v.  Slate,  21  Ark.  523:  Far- 

(InJ.)  417;  Madison  v.  Com.,  2  A.  K.  ris   v.    People,    58   III.   26;    Conner  v. 

Marsh.  (Ky.)  131.  People,  20  111.  382;    Lang  v.  State,  3 

Jndgment  Against  One  Surety,  SiBmiflsal  Blackf.  (Ind.)  344 ;  Slate  v,  Carr,  4  Iowa 

as  to  Others.  —  In    Marx   v.  State,   61  289;  State  v.  Mills,  2  Dev.  &  B.  L.  (N. 

Miss.  478,  it  was  held   that  where  the  Car.)  552;  Brown  v.  State, 43 Tex.  349; 

return    on    the   sci.    fa.    showed    that  Cowen  v.  State,  3  Tex.  App.  381;  Pear- 

the  principal  and  all  the  sureties  on  the  son  v.  State,  7  Tex.  App.  27g;  Hedrick 

bond  except  one  could  not  be  found,  it  v.  State,  3  Tex.  App.  571. 

was  not  error  to  dismiss  as  to  those  not  Precise  Verbal  Aocoraoy  Kot  Keoessary. 

found,   and   to   proceed    to  judgment  — It  is  not  necessary  in  a  sci.  fa.  on  a 

against  the  surety  served.     Citing  Sat-  forfeited   recognizance  in    a  criminal 

fold  V.  State,  60  Miss.  928.     See  also  case,   that  the  allegations  of  the  writ 

Chinn  v.  Com.,  5  J.  J.  Marsh.  (Ky.)  29;  shall  be  shaped  with  that  particularity 

State    V.    Peyton,    32    Mo.    App.    522;  and   precision  which   would  be  neces- 

Staie  V.  Woerner,  33  Mo.  216.  sary  in  a  civil  suit.     It  will  be  sufficient 

3.  Slate  V.  Chandler,  79  Me.  172,  in  if  everything  necessary  to  be  stated, 
which  case,  no  reason  being  alleged  and  which  the  siate  would  have  to 
why  the  third  was  not  joined,  it  was  prove,  is  substantially  stated  in  such 
h^ld  that  the  nonjoinder  might  be  a  manner  as  to  apprise  the  defendant 
taken  advantage  of  by  demurrer.  of  what  he  is  charged  and  to  put  him 

4.  Arkansas.  — Gray  v.  State,  5  Ark.  upon  notice  of  what  would  be  proven. 
265;  Hicks  :/.  State,  3  Ark.  313:  Darby  Thrash  v.  State,  16  Tex.  App.  271. 
V,  Slate,  21  Ark.  523.  Sec   also  State   v.  Cox,  25  Tex.  404; 

Illinois.  —  Farris   v.    People.   58   III.  State  ».  Glaevecke,  33  Tex.  53. 

26;    Peacock   v.    People,    83    111.    331;  6.  Cannon   v.    State,    17    Ark.    365; 

Compton  V.  People,  86   III.  176;  Wood  Werbiski  v.  State.  20  Tex.   App.  131; 

V.    People,   16    III.    171;    Lawrence   v.  Brown  z/.  State,  18  Tex.  App.  326. 

People.  17  111.   172:  Conner  v.  People,  7.  O'Brien    v.    People,   41    111.   4S6; 

20  III.  382;  Rietzell  v.  People,  72  III.  416.  Kepley  v.  People,  123  111.  367;  Chuma- 
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(f)  kiwrninKX  M  to  ofi»«M.  —  It  has  been  held  that  the  writ  must 
ahow  for  what  offense  the  principal  was  indicted,^  but  the  offense 
need  not  be  described  with  the  precision  that  is  requisite  in  an 
indictment,*. 

(d)  Issnanoe  of  Wanwit  Md  knmX  <tf  Frisfipfti,  —  In  accordance  with 
the  rule  that  the  writ  must  set  out  every  material  averment,  it 
has  been  held  in  some  cases  that  it  should  allege  the  issuance  of 
the  warrant  and  the  arrest  of  the  principal  by  virtue  thereof.' 

(e)  Conformity  to  Becognizanoe.  —  In  accordance  with  the  usual  rule 
that  a  writ  of  scire  facias  must  conform  to  the  record  upon  which 
it  is  based,  the  writ  must  conform  to  the  recognizance,*  and  a 
material  variance  will  be  fatal.' 

(f)  HeoesBity  Uv  fiettiof  Oiit  »#cogilwioe.  —  Although  it  would  seem 

sero  r.   People,   i8   111.  405;    Alley  v.  ».  Com.,  4  Rand.  (Va.)  399.     Compare 

People,  6  III.  109:  Wheeler  v.  People,  State  v.  Corson,  10  Me.  475. 

39  111.430;  Garrison   v.  People,  21  111.  m«»tratiom  of  F^tiU  Yariiupoea  —  Mis'-. 

535;  Snowden  v.  Stale,  8  Mo.  483.     But  description  0/  Court,  —  Where  the  bail 

see,   contra^   Pearson   v.   State.  7  Tex.  bond  describes  the  court  in  which  de- 

App.  279;  Cowen  2^.  State,  3  Tex.  App.  fendanl   is   bound    to  appear    as    the 

380.     And  aee  State  v,  Weldeman,  30  "  criminal  court  of  McLennan  county." 

Mo.  App.  647.  and    the   sci.    fa.   describes   it  as   the 

1.  Farris  z/.  People,  58  111.  26;  Pear-  *'  criminal  court  of  W^^co,'*  there  is  a 

son  V,  State,  7  Tex.  App.  279:  Co  wen  fatal  variance.     Sniiih  t/.  State,  7  Tex. 

V.  State,  3  Tex.  App.   380.     See  also  App.  160, 

State  V,  Heed,  62  Mo.  559.                 •  County  in  Which  Justice  Took  Recogni- 

9<  Conr^pton    v.    People,    86  111,  176,  zance,  —  Where  a  recognizance  is  en- 

wherein  it  was  held  sufficient  (o  recite  tered  into  before  two  justices,  and  it 

that  the  principal   was  indicted  *'  for  omits  to  state  that  it  was  taken  in  the 

the    crinie    of  selling   liquor   without  county  to  which  the  justices  belong, 

license."  and  the  sci.  la.  which  recites  the  recog. 

Psiortption  of  Offeaso  at  KUdemeanor.  nizance  sets  forth  the  county,  the  vari- 

•^  A   sci.   f^.    which  recited  that   the  ance  will  be  fatal.     Wood  v.  Com,,  4 

principal   had   been   indicted    for    the  Rand,  (Va.)  329. 

offense  of  misdemeapor,   that  he  ha4  Number  of  Justices  Who  Took  Reco^' 

given  the  recognizance  for  his  appear-  pis^mce.  —  Where  a  sci.  fa.  on  a  recog- 

fince  at  the  City  Court  of  Atlanta,  to  nizance  purported  to  be  taken  before 

be  held  on  April  16,  1877,  and  that  the  one  justice  of  the  peace,  and  the  recog- 

bond    had    been   duly    forfeited,    de-  nizance   set   forth   on  oyer  was  taken 

scribed  the  offense  with  sufficient  par-  before  two  justices,  this  was  held  to  be 

liculariiy*     Rich   v.   Colquiu,   61   Ga.  a  fatal  variance.     Stater.  Williams,  17 

197.  Ark.  371. 

S.  State  V.  Arledge,  2  Sneed  (Tenn.)  Date  of  Bond,  -r-  Where  the  sci.  fa, 

229;    Pearson   v.   State,    7   Tex.  App.  described  a  bond  as  of  date  July  22, 

279;  Coweo  zf.  State,  3  Tex,  App.  380,  1876,  and  the  bond  offered  in  evidence 

CafHpare  Werbiski    v.   State,    20   Tex,  was  executed  on  July  24,  an  objection 

App.  131.  that   it   was   not   the   bond    described 

4*  Tucker  v.   State,    55    Miss.   452;  should  have  been  sustained.     Hedrick 

pounds  V.  State,  60  Miss.  925;  Cannon  v»  State,  3  Tex.  App.  571. 

V.  State,  17  Ark.  365;  Cushman  v.  State,  Description  of  Offense,  —  Where  the 

38  Tex.  181.     And  see  supra,  p.  2^  bond  was  for  appearance  to  answer  a 

Ik  State  V,    WiUUims,    17   Ark.  371;  charge   of    betting  at  a  game   called 

Simpson  V,  Com.,  i  Dana  (Ky.)   524;  **  faro,"  and  the  sci.  fa.  recited  the  for- 

State  V,  Corson,  \o  Me,  473:  Ditto  v.  feiture  of  a  bond  for  playing  cards  for 

State,  30  Miss.  126:  State  v.  Horroum,  money,   and   judgment  by  default,  it 

25  Miss.    203:    Cusho^an   v.   Slate,   38  was  held   that  the  variance  was  fatal. 

Tex.    181;    Hedrick   v.   State,   3  Tex.  Bailes  v.  State,  20  Tex.  498. 

App.  571 :  Smith  v.  State,  7  Tex.  App.  If  a  sci.  fa.  recites  that  the  defendant 

iCo;  Bailes  t'.Suie,  20  Tex.  498;  Wood  was  recognized  to  appear  and  answer 
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that  it  \%  unnecessary  io  set  out  the  whole  reccgnizancei  It  may 
be  laid  down  as  a  general  rule  that  it  should  be  substantially  set 
forth  in  order  to  enable  the  parties  to  know  the  foundation  of 
the  proceedings  against  them,  and  to  enable  the  court  to  khow 
upon  what  ground  the  judgment  is  asked.  ^  A  scire  facias  may, 
it  seems,  state  the  recognizance  according  to  its  effect,  or  set  it 
out  verbatim  and  leave  its  effect  to  the  court.* 

(g)  Time  and  Place  of  Taking.  —  A  writ  of  scire  fatias  upon  a  for- 
feited recognizance  m  a  criminal  case  should  show  when  and 
where  the  recognizance  was  taken.* 

(h)  Before  Whom  Taken.  —  As  a  general  rule  a  scire  facias  must 
show  where  it  was  acknowledged,  so  that  it  may  appear  to  have 
been  entered  into  before  some  court  or  person  authorized  to 
take  it.* 

a  charge  of  felony,  when  the  recogni*  that  the  sci.  fa«  inu3t  state  the  recog- 

zance  specifies  no  chaf  ge,  the  variance  nizance  either  literally  or  substantially. 

16  fatal,  and  cannot  be  cured  by  refer-  See,  however,  Tucker  v.  State,  55  Miss, 

ence  to  a  record  completed  before  the  452,  in  which  it  was  held  that  a  sci.  fa. 

recognizance  was  taken.     Simpson  v,  upon  a  judgment  nisi  rendered  upon  a 

Com.,  I  Dana  (Ky.)  524..  forfeited  recognizance  which  recites  the 

A  recognizance  bound  the  party  to  legal  effect  of   the  recognizance,  but 

appear  and  answer  a  charge  of  **  buy.  not  its  terms,  is  insufficient. 

ing    and    receiving "   from   a  certain  8.  Cushman  v.  State,  38  Tex.   iSi. 

slave  named;  the  sci.  fa.  recited  a  re-  See  also  Thomas  v.  People,  13  III.  696. 

cognizance   to  appear  and  answer    a  ]>ei6riptlon  of  Ck>Tirt. —  In  Compton  z^. 

charge  of "  buying  from  a  slave  "  gen-  People,  86  111.   176,  it  was  held  that 

erally.     It   was  held  that  this  was  a  where  a  sci.  fa.  recites  that  the  defend- 

£a«al   variance.     State  v.  Borroum,  25  ants  '*  then  and  there,  to  wit,"   etc., 

Mis9.  203.  "  in  open  court,"  entered  into  the  re- 

A  demurrer  to  a  sci.  fa.,  that  Ihe  cognizance,  this  will  sufficiently  show 

recognizance  does  not  state  the  crime  it  was  entered  into  before  the  Circuit 

of  which  the  defendant  was  convicted.  Court    wherein    the    indictment    was 

is  bad,  where  the  title  of  the  original  pending. 

cause  is  therein  stated,  and  the  record  4.  Gray  v.  State,  5  Ark.  265. 

of  the  cause  shows  the  crime,  and  the  Heeessity  pf  Averring  Fov«r  to  Taki 

recognizance  is  conditioned  according  Beaognisaiioe.  —  When  a    recognizance 

to  law,  and  was  properly  entered  into,  is  taken  or  entered  into  out  of  a  court 

Stale  V.  Heed,  62  Mo.  559.  of  record,   the.  sci.  fa.  must  contain 

1.  Gray  v.  State,  5  Ark.  265;  Cannon  sufficient  averments  to  show  the  juris* 

r.   State,    17   Ark.    365;    Lawrence   v,  diction  or  authority  of  the  oMcer  taking 

People,  17  111.  172;  Tucker  v.  State,  55  the  same.     Noble  v.  People,  9  111.  433; 

Miss.  452;    Pounds  v.  State,  60  Miss.  Lang  z/.  State,  3  Blackf.  (Ind.)344. 

925;  Co  wen  V.  State,  3  Tex.  App.  380;  In  Madison  v.  Com.,  2  A.  K.  Marsh. 

Pearson   v.   State,   7   Tex.   App.   279;  (Ky.)  132,  it  was  held  that  a  sci.  fa.  is 

Branch  v.  State,  25  Tex.  423;  Jackson  fatally  defective  if  it  omits  the  aver- 

V.   State.    13  Tex.   218;    Cushman   v.  ment  that  the  recognizance  was  taken 

State,  38  Tex.  181.  by  the  person  having  competent  power. 

Avtrmeat  aa  te  Cenditieiia.  —  It  is  not  On  sci.  fa.  against  bail,  the  execu- 

sufficient  for  a  sci.  fa.  on  a  forfeited  tion  of  the  recognizance  will  be  taken 

b^nd  to  allege  that  it  was*'  conditioned  as  proved,  unless  denied  under  oath, 

as  the  law  directs;  "  the  facts  should  and  the  question  is  whether  it  suffi- 

be  alleged,  by  which  the  court  is  en-  ciently  appears  that  (he  recognizance 

abled  to  judge  whether  or  not  the  bond  was  accepted  by  a  court  or  magistrate 

was  such  an  one  as  is  required  by  law.  having  competent  authority.     State  v. 

Branch  v.  State*  25  Tex.  423.  Carr,  4  Iowa  289. 

9w  Lawrence  r.  People,  17  lU.  172;  Deputy  Clerk,  —  In  Chinn  v.  Com.,  5 

Gray   v.  State,   5    Ark.  265,    holding  J.  J.  Marsh.  (Ky.)  29,  it  was  held  tltft 
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(i)  Order  for  Beoogniianoe.  —  It  would  seem  that  the  scire  facias 
need  not  show  that  the  recognizance  was  taken  pursuant  to  an 
order  of  the  court,  as  the  recognizance  will  be  taken  as  evidence 
that  the  party  was  required  to  enter  into  it.* 

(j)  That  Beoogiiiianoe  Wai  BetnriMd  and  Filed.  —  A  scire  facias  upon  a 
recognizance  taken  or  entered  into  out  of  a  court  of  record  must 
contain  sufficient  averments  that  such  recognizance  was  returned 
and  filed  of  record  in  the  proper  court.* 

(k)  Ayerment  of  Forfeiture.  —  Where  a  judgment  of  forfeiture  is  a 
prerequisite  to  a  proceeding  by  scire  facias  upon  a  recognizance, 

a  sci.  fa.  reciting  that  the  recognizance  How  Objection  Taken.  —  In  a  proceed- 

was  taken  before  the  deputy  clerk  was  ing  by  sci.  fa.  upon  a  recognizance,  an 

bad.  objection  that  the  recognizance,  when 

1.  Kepiey  v.  People,  123  111.  367,  in  offered  in  evidence,  does  not  appear  to 
which  case  the  court  cited  Chumasero  have  been  filed  or  made  a  mailer  of 
V,  People,  18  111.  405,  and  Shattuck  v,  record  in  the  Circuit  Court  cannot  be 
People,  5  111.  477.  But  see  contra^  availing  unless  that  specific  objection 
Reese  z'.  People,  11  111.  App.  346.  is   taken;    a  general  objeciion   to  the 

In  TVjrax  the  requisites  of  the  citation  recognizance  will  not  suffice  for  that                             \ 

to  the  sureties  are  prescribed  by  stat-  purpose.      O'Brien  v.   People,  41   111. 

ute,  and  the  citation  is  not  required  to  456. 

show  by  what  authority  the  bail  bond  Averment  that  Becogniianee  Is  Hatter 

was  taken;  nor  need  it  appear  that  the  of  Becord.  —  A  writ  of  sci.  fa.   which, 

bail  bond  was  taken  and  approved  by  after  reciting  a  recognizance,  declares, 

competent  legal  authority.     Brown  v.  '*A11  of  which  appears  of  record;  and 

State,   18  Tex.   App.  326;  Werbiski  v.  said  recognizance  was  duly  returned 

State,   20  Tex.    App.    131.      See  also  *    *    *    to  our  said  court,"  etc.,  and 

Lindley  v.  State,  17  Tex.  App.  121,  in  further  alleges  a  default '*  as  appears 

which  case  the  statute  was  overlooked,  of  record,"  shows  sufficiently  that  the 

and  Pearson  v.  Slate,  7  Tex.  App.  280,  recognizance  was  returned  to  court  and 

which   case  was  decided    before    the  became  a  matter  of  record.     State  v. 

enactment  of  the  statute.  Baker,  50  Me.  45. 

2.  Noble  V.  People,  9  111.  433;  Shad-  The  recital  of  the  recognizance  in 
ley  V.  People,  17  111.  252;  Conner  v.  the  sci.  fa.,  together  with  the  clause, 
People,  20  III.  381;  McFarlan  v.  **  as  by  the  said  recognizance  to  our 
People,  13  111.  9;  O'Brien  v.  People,  41  County  Court  sent  and  now  remaining 
111.456;  Lang  ?/.  State,  3  Blackf.  (Ind.)  in  the  said  County  Court  manifesily 
344;  Simpson  v.  Com.,  i  Dana  (Ky.)  appears,"  is  a  sufficient  averment  ihat 
524;  Madison  v.  Com., '2  A.  K.  Marsh,  the  recognizance  has  been  transmitted 
(Ky.)  131;  Com.  v.  Miller,  4  B.  Mon.  b)*  the  justice.  Gedney  v.  Com.,  14. 
(Ky.)  421;  Slape  v.  State,  44  N.  J.  L.  Gratt.  (V^a.)  318. 
264;  Gedney  t/.Cora.,  14  Gratt.(Va.) 318.  When  a  sci.   fa.  clearly  shows  that 

In  Maine  where  a  recognizance  has  the  judge  who  took  a  recognizance  had 

been  taken  at  a  term  of  the  Superior  authority  to  do  so,  and  that  the  recog- 

Court,  the  sci.  fa.  need  not  state  that  nizance  was  in  fact  transmitted  to  the 

the  recognizance  was  recorded  in  said  Circuit  Court,  it  is  sufficient.     Com.  v. 

court,  since  it  is  a  record  of  the  court  Miller,  4  B.  Mon.  (Ky.)  421. 
and  in  its  keeping.     State  v.  Howley,        Omission  of  Becord  Supplied  by  Aver- 

73  Me.  552.  ment. —  In  McFarlan  v.  People,  13  111. 

Beoogniianoe  Taken  Before  Jnstioe.  —  9,  it  was  held  that  if  sci.  fa.  on  a  recog- 
In  sci.  fa.  upon  an  alleged  forfeiture  of  nizance  contains  averments  that  the 
a  recognizance,  entered  into  before  a  recognizance  was  entered  into  before 
justice  of  the  peace,  for  the  appearance  justices  and  filed  in  the  Circuit  Court, 
of  a  criminal  at  the  oyer,  it  must  be  it  is  sufficient  to  sustain  judgment  not- 
averred  that  the  so-called  recognizance  withstanding  the  copy  of  the  recog- 
was  filed  in  the  court  where  the  ap-  nizance  in  such  sci.  fa.  does  noi  show 
pearance  was  to  be  made.  Slape  v.  such  facts.  See  also  Noble  v.  People, 
State,  44  N.  J.  L.  264.  9  III.  433. 
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the  writ  should  aver  that  there  has  been  such  judgment  of  for- 
feiture.^ 

A  Tarianoe  Between  the  Becognisance  and  the  Conditional  Judgment  entered 
thereon  as  set  out  in  the  scire  facias,  and  that  offered  in  evi- 
dence, will  be  fatal,  and  may  be  taken  advantage  of  under  the 
plea  of  nul  tiel  record,'^ 

(l)  Order  to  Show  Ganie.  —  A  writ  of  scire  facias  to  enforce  a  for- 
feited recognizance  should  apprise  the  defendants  that  they  are 
to  appear  and  show  cause  why  judgment  final  should  not  be 
entered  against  them.' 

(m)  Conolnaion.  —  In  those  jurisdictions  where  it  is  required  by 
statute  that  all  process  upon  recognizances  in  criminal  cases  must 
conclude,  *'  against  the  peace  and  dignity  of  the  commonwealth," 
etc.,  a  scire  facias  on  such  recognizance  must  conclude  in  this 
manner,^  and  the  omission  of  such  clause  has  been  held  fatal  on 
demurrer.* 

(7)  Effect  of  Unnecessary  Averments,  —  If  a  scire  facias  upon  a 
forfeited  recognizance  in  a  criminal  case  contains  sufficient  mat- 
ter of  substance  intelligibly  presented,  and  is  properly  tested,  it 
will  not  be  a  fatal  objection  that  it  contains  irrelevant  matter  and 
is  informal.* 

(8)  Amendment,  —  It  is  held  as  a  general  rule  that  a  scire 
facias  to  enforce  a  forfeited  recognizance  in  criminal  cases,  being 
both  process  and  declaration,  is  subject  to  the  same  rules  of 
amendment  as  declarations  in  other  cases.^ 

(9)  Service  of  Writ.  —  The  service  of  a  writ  of  scire  facias  upon 

1«  Conner    v.    People,   20  111.   382;  pear  and  show  cause  why  he  should 

Brown  v.  People,  24  111.  App.  72;  Far-  not  render  to  the  commonwealth  the 

ris  V.    People,    58   111.    26;  Thomas  v.  amount  of    the   recognizance   is  suffi- 

People,  13111.696;  Kennedy  2'.  People,  cient.     Com.  i'.  Miller,  4  B.  Mon.  (Ky.) 

15  III.  418.     See  also  Park  v.  State,  4  422. 

Ga.  329:  Marx  tf.  State.  61  Miss.  478.  4.  Applegate    v.   Com.,   7   B.    Mon. 

Form  of  Judgment.  —  It  need  not  be  a  (Ky.)  12. 

formal  judgment   for  a  sum   certain;  5.  Applegate   v.   Com.,   7   B.    Mon. 

a   judgment  declaring  a  forfeiture  is  (Ky.)  T2;    Downing  v.  Com.,  4  T.  B. 

enough.     People  v.   Watkins,    19    III.  Mon.  (Ky.)  512;  Com.  v.  Kimberlain, 

wj^  followed  by  People  v.  Witt,  19  111.  6  T.  B.  Mon.  (Ky.)  44. 

169,  and  Peacock  v.  People,  83  III.  331.  6.  Davidson  v.  State,   20  Tex.  649; 

Recital  of  Sate  of  Judgment  Nisi. —  State   v.   Cox,  25   Tex.   404;    State   v. 

When  the  sci.  fa.  fails  to  recite  the  day  Glaevecke,  33  Tex.  53. 

or  term  of  court  when  ihe  judgment  Recital  as  to  Sate  of  Reoognisanoe. — 

nisi  was  rendered,   and  a  plea  of  nul  In   State  v.  Glaevecke,  33  Tex.  53,  the 

tiel  record  is  interposed,  it  is  error  to  true  date  of  a  recognizance  was  April 

render    judgment  final    without    first  4,  1867;  but  the  sci.  fa.  recited  that  it 

amending  the  writ.     Marx  v.  State,  61  was  entered  into  at  the  fall  term,  1867. 

Miss.  478.  It  was   held   that   the   recital,  though 

2.  Slaten  v.  People,  21  111.  29;  Farris  incorrect,  was  unnecessary,  and  hence 

V.  People,  58  111.  26.  the  error  was  immaterial. 

8.  Davidson  v.    State,   20  Tex.  655;  7.  Peacock  v.   People,   83    111.   331; 

Pearson   v.   State,   7   Tex.    App.    279;  Pounds  v.  State.  60  Miss.  925;  Curry 

Co  wen  V.  State,  3  Tex.  App.  380.  v.  State,  39  Miss.  511;  Tucker  v.  State, 

flkiilleient  Hotioe  to  Show  Cause. —  A  55  Miss.  452;  Gwynn  v.  State,  64  Miss. 

sci.  fa.  requiring  the  defendant  to  ap-  324. 
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a  recognizance  is  subject  to  the  same  rules  as  the  service  of  other 
process,  and  is  controlled  by  the  statutes  of  the  various  states.^ 

(10)  Return  of  Writ,  —  As  ia  the  case  of  the  service  of  the  writ, 
the  manner  of  its  return,  and  the  place  and  time  thereof,  are  as 
a  rule  fixed  by  statute  in  the  various  states.* 

(11)  Plea  or  Answer —  (a)  Nature  of  Befenw — la  a«Her»L  —  The 
defense  interposed  to  the  writ  should  strike  at  the  record,  and 
should  set  forth  valid  reasons  why  the  judgment  of  forfeiture  on 
the  recognizance  should  not  be  made  absolute^  and  why  execu- 
tion should  not  go  against  the  parties  served  with  it.^ 


L  Peitjr  V.  People,  ir8  III.  148.  See 
also  supra^  p.  276;  and  article  Service 
OF  Process,  post, 

Sellverj  of  Gopj.  —  The  sheriff's  re- 
turn must  show  diat  service  of  the  sci. 
fa.  was  made  by  delivering  a  copy 
thereof  as  in  civil  cases.  Winans  v. 
Stale.  25  Tex.  Supp.  175  [citing  Un- 
derhtll  v.  Lockett.  20  Tex.  130;  Graves 
V,  Robertson,  22  Tex.  130;  Wheeler  v. 
Styles^  2S  Tex.  240;  Hart  v.  Clifton. 
19  Tex.  56;  Vaughan  v.  State.  29  Tex. 

273]. 

Servict  upon  Two  Bofendaate  —  Boturn. 
—  Where  a  sci.  fa.  alone  was  to  be 
served  upon  two  defendants,  the  re- 
turn of  the  sheriff  must  show  that  a 
copy  was  delivered  lo  '*  each  '*  defend- 
ant.    Vaughan  v.  State.  2q  Tex.  273. 

Semce  on  Soreties.  —  Under  the  pro- 


county,  and  without  an  express  pro- 
vision of  the  statute  to  that  effect  hs 
has  no  right  to  do  so.  Therefore,  such 
process  will  not  be  void  because  it  di- 
rects the  sheriff  to  serve  the  defeodants 
if  found  within  his  county.  Petty  v. 
People,  118  111.  148. 

2.  See  supra^  p.  278,  and  article 
Returns,  vol.  18,  p.  got. 

Betnrn  of  Ono  NiJiil  floAoiont  — In 
Illinois  under  a  former  statute  either 
actual  service  or  the  return  of  two 
**  nihils  "  was  necessary  to  %\\^  the 
court  jurisdiction  of  the  persons  of  the 
defendants.  Choate  v.  People,  lq  111.  63. 

In  that  state  one,  however,  is  now 
sufficient,  and  is  held  equivalent  to 
personal  service.  Petty  v,  Pvople,  118 
111.  148. 

Two  Betnrns  of  "  Hot  Fonnd  "  Eqniyft- 


visions  of  the  Code  of  Criminal  Proced-  lent  to  Servioe.  —  In  State  v.  Culp,  39 

uffe  (art.  409;    Pasch.  Dig.,  art.  2881),  Mo.  530,  it  was  held  that  the  return  of 

it  is  no  objection  to  a  judgment  on  a  **  not  found  within  the  conniy,*'  upon 

bail  bond  that  it  was  rendered  without  two  successive  writs  of  sci.  fa.  upon  a 

any  service  of   the  sci.   fa.    upon   the  recognizance,  was  equivaleni  to  a  serv- 


principal  obligor.  Service  upon  the 
sureties  is  suflSrient.  Vaughan  v.  State, 
20  Tex.  273;  Branch  v.  State,  25  Tex. 

423. 

Servioe  by  Gonatablo.  —  Where  sci.  fa. 
was  directed  to  the  sheriff  or  any  legal 
officer  of  the  county,  and  was  returned 
by  one  who  signed  his  name  as  con- 
stable, stating  that  there  is  no  sheriff 
or  coroner  in  the  county,  it  was  held, 
after  judgment  by  default,  that  the 
service  was  sufficient.  Gay  v.  State, 
20  Tex.  504. 

Borvaos  Ont  of  Goimty.  —  In  Illinois 
there  is  no  provision  of  law  requiring 


ice  of  the  writ.  See  also,  as  holding 
thai  two  netums  of  "  not  found  "  will 
authorize  the  entry  of  a  judgment  final, 
Saffold  V,  State,  60  Miss.  928. 

Waiver  of  DefisoCiva  Betem.  —  In  Evans 
V.  State,  25  Tex.  80,  it  was  held  that 
a  return  by  the  sheriff,  '*  Service  ac«> 
cepted,  and  the  copy  waived."  is  in- 
sufficient. But  if  judgment  by  default 
has  been  taken  thereon,  such  defect 
not  going  to  the  foundation  of  the  ac- 
tion, if  not  included  among  the  errois 
assigned,  must  be  regarded  as  waived. 

8.  State  V,  Peyton,  32  Mo.  A  pp.  522. 
See  also  State  v,  Carr,  4  Iowa  289,  in 


a  sci- fa.  upon  a  forfeited  recognizance  which  case  the  court  said:     '*  In  pro- 

to  be  sent  out  of  the  county  in  which  ceedings  against  bail  on  scire  facias, 

the  court  is  held,  for  service,  and  it  is  the  defendant  is  to  show  cause  why  the 

properly  directed  to  the  sheriff  of  that  recognizance  shall  not  be  estreated,  or. 

county   for  service   therein.       Nor    is  in  other  words,   why  the  conditional 

there  any  law  authorising  a  sheriff  10  judgment  of  record  against  him  shall 

seri/ie  the  sci.  fa.   issued   upon  a   for>  not  be  made  absolute  and  execution 

feited     recognizance     outside    of    his  issued  thereon.     The  burden  of  proof 
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TnTWM  of  VvfaitoTt.  —  It  would  seem  that  in  the  case  of  a  scire 
facias  upon  a  forfeited  recognisance  the  record  is  conclusive  evi- 
dence of  the  forfeiture,  and  that  evidence  will  not  i>e  admitted  to 
traverse  it.* 

(b)  Deflnitenesf  and  Certainty.  —  An  answer  to  a  scire  facias  issuing 
upon  a  forfeited  recognisance  sliould  plainly,  fully,  and  distinctly 
set  forth  the  grounds  of  defense,'  and  should  not  deal  in  general 
conclusions  of  law^' 

(e)  Nil  Debet.  —  It  has  been  held  that  a  scire  facias  upon  a  for- 
feited recognizance  in  a  criminal  case  is  such  an  action  upon  the 

is  on  the deiendant,  when  judgment  in  and  Certainty  in  Plkadings,  vol.  6, 

default  of  appearance  has  been  entered  p.  246. 

against  the  principal.  The  evidence  3.  Sasser  v.  McDaniel,  73  Ga.  547. 
00  which  the  plaintiff  relies  is  of  rec-  In  this  case  it  was  held  insufficient  for 
ord,  and  is  presumed  to  be  within  the  the  sureties  on  a  criminal  bond  to  set 
knowledge  of  the  court,  aud  the  de-  out  in  answer  to  a  sci.  fa.  that  the  war- 
fendant  must  show  and  allege  every-  rant  under  which  their  principal  was 
thing  that  be  relies  upon  to  establish  arrested,  and  upon  which  the  recognl- 
the  iosuficiency  or  irregularity  of  the  zance  was  founded,  was  illegal  in  that 
l^coceedings.  The  scire  ^cias  is  a  rule  it  had  no  affidavit  sufficient  in  law  to 
upon  hira  to  show  to  the  court  any  support  it;  that  the  warrant  described 
cause  he  may  allege  why  final  judg-  no  defense  punishable  by  the  laws  of 
ment  shcwld  not  be  entered  against  the  state,  nf}/^  that  the  bond  contained 
bica."  no  condition  for  the  personal  appear- 
In  Goode  r.  Stale,  15  Tex.  124,  it  was  ^nce  of  the  principal  at  the  Superior 
held  that  the  defendant's  answer  to  a  Court  of  a  particular  county,  and 
sci.  fa.  why  judgment  nisi  should  not  hence  there  was  no  breach.  And  see 
be  made  final,  should  show  cause  for  generally  article  Legal  Conclusions, 
his   failure  to  move  to  set  aside  the  vol.  12,  p.  1020. 

foifeitufe  at  the    earliest   practicable  Plea  of  Borew, —  A  plea  to  a  sci.  fa. 

moment.  upon  a  recognizance,  (hat  at  the  time 

Ploa  Whieli    noilbor  Deniat  nor  Con-  ol  entering  into  the  recognizance  the 

teMA    ag4   AToida.  —  A   sci.   fa.  on    a  principal  was  not  in  the  legal  custody 

tecognbance  entered  Into  by  the  dc-  of  the  sheriff  taking  the  same,  upon 

fcodant  and  aa relies  for  the  appearance  any  indictment,  or  upon  any  process 

of   the  defendant  at  the  October  term  of  capias  ordered  to  be  Issued  against 

recited  that  no  term  was  held  in  Octo-  the  principal  by  authority  of  law,  is 

ber,  but  that  at  the  May  term  following  bad  on  demurrer,   as  no  order  is  re- 

the  recogaizance  was  forfeited.     It  was  quired  for  issuing  a  capias  against  one 

held    OBk    demurrer   that    an    answer  indicted,  and  as  not  showing  wherein 

which  alleged  that  the  defendant  did  the  imprisonmenl    by  the  sheriff   was 

appear  at  the  October  term,  aid  did  unlawful.     Peacock  z/.   People,  83  lU. 

abide  the  order  of  the  court,  was  in-  331. 

sufficient,  as  it  was  neither  a  denial  of  Averment  of  Fraud.  —  A  plea  by  the 

any  oaaterial  fact  averred  in  the  sci.  sureties  to  a  sci.  fa.  on  a  recognizance, 

fa.,  nor  a  fdea  in  confession  and  avoid-  that  the  principal  and  sureties  entered 

aacc.     Landis  z/.  People,  5Q  111.  79.  into   the   same    under    the    false   and 

Yiritbwil^ion  of  Amsr.  —  In  Odioroe  fraudulent     representations     of     the 

V.  State,  37  Tex.  i^,  it  was  held  that  sheriff  that  the  principal  was  then  in 

the  T*xas  statute  does  not  require  that  his  legal  custody  and  confined  in  jail 

an  answer  to  a  sci.  fa.  on  a  forfeited  bail  under  due  process  of  law,  whereas  such 

bond  shall  in  any  case  be  sworn  to.  was  not  the  fact,  negativing  the  truth 

I.  Shriver  v.  Com^,  2    Rawle  (Pa.)  of  the  representations,  is  manifestly  in- 

206;    Com,    V.    Nowland,    10  S.  &  R.  sufficient,  as  the  representations  relate 

(Pa.)  335      See  also  People  z/.  Watklns,  to  a  legal  question,  of  which  the  de- 

19  III.  117.  fendants   are   required    to    judge    for 

2L  Sasser  v.   McDaniel,  73  Ga.  547.  themselves.     Peacock  z/.  People,  83  111. 

And  see  generally  article  D£FInixen£ss  331. 
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record  that  a  plea  of  nil  debet  to  the  writ  is  not  a  good  plea.* 

(d)  Pleat  Amoanting  to  General  Iiene.  —  In  scire  facias  proceedings 
on  forfeited  recognizances,  as  in  other  actions,  the  rule  prevails 
that  a  plea  which  amounts  only  to  the  general  issue  is  obnoxious 
to  a  demurrer.* 

(e)  Hnl  Tlel  Seeord  —  QneBtions  Baieed  by  Plea.  —  The  plea  of  nul  tiel 
record  to  a  scire  facias  upon  a  recognizance  in  a  criminal  case 
amounts  to  a  plea  of  the  general  issue,  and  by. such  plea  the  only 
question  raised  is  as  to  the  existence  of  the  record,' 

To  Take  Advantage  of  Defeoti  in  Beeogniianoe.  —  When  a  recognizance 
is  not  properly  a  part  of  the  record  in  a  proceeding  to  enforce  a 
judgment  nisi  on  a  recognizance,  it  must  be  brought  before  the 
court  by  a  plea  of  nul  tiel  record  or  other  appropriate  plea,  and 

1.  People  V.  Watkins,  19  111.  T17;  not  sign  a  writing  for  the  appearance 
Peacock  v.  People,  83  111.  331.  See  of  the  party,  as  alleged;  and  did  not 
also  State  v.  Sutcliffe,  16  R.  I.  520.  In  execute  the  recognizance  with  the  in- 
this  case  the  court  said:  "The  de-  tention  of  securing  the  appearance  of 
fendant,  besides  pleading  nul  tiel  record^  the  principal  who  was  described  by  an- 
pleaded  specially  '  that  he  does  not  other  name,  as  alleged,  only  amount 
owe  to  the  said  state  of  Rhode  Island  to  the  general  issue,  and  are  obnoxious 
the  said  sum  of  money  or  any  part  to  a  demurrer  on  that  ground, 
thereof,  and  did  not  so  acknowledge  as  3.  Slater.  SutclifTe,  16  R.  I.  520. 
the  plaintiff  has  above  declared,  and  of  The  Plea  of  Knl  Tiel  Becord  to  a  sci. 
this  he  puts  himself  en  the  country.'  fa.  on  a  forfeited  recognizance  amounts 
This  plea  was  stricken  out,  on  motion,  to  a  plea  of  the  general  issue,  putting 
and  exception  reserved.  If  the  plea  be  in  issue  the  record  of  the  recognizance 
regarded  as  simply  a  plea  of  nil  debet ^  and  the  declaration  of  its  forfeiture, 
which  seems  to  be  the  more  proper  Where  a  plea  of  the  general  issue  is 
way  of  regarding  it  it  was  properly  filed,  a  demurrer  to  another  plea  can- 
stricken  out,  nil  debet  being  an  im-  not  be  carried  back  to  the  declaration, 
proper  plea  when  the  record  or  Compton  v.  People,  86  111.  176. 
specialty  itself  is  the  ground  of  the  Want  of  Jurisdiction,  —  Under  a  plea 
action,  and  is  not  set  up  merely  by  way  of  nul  tiel  record  to  a  sci.  fa.  upon  a 
of  inducement."  Citing  Bullis  v.  Gid-  recognizance  want  of  jurisdiction  can- 
dens,  8  Johns.  (N.  Y.Y  82;  White  v.  not  be  shown.  State  z^.  SutclifTe,  16  R. 
Converse,   20  Wend.   (N.    Y.)   266;    i  I.  520. 

Chitty  on    Plead.  (i6th  Am.  ed.)   511,  That  Defendant  Was  Not  the  Person 

note  {b\  Recognizing.  —  In  State  v.  Sutcliffe,  16  R. 

Nil  Debet  and  Denial  of  Ezecntion.  —  I.  520,  it  was  held  that  under  the  general 
Where  a  recognizance  is  returned  to  issue  of  nul  tiel  record  the  defendant 
and  filed  in  the  ofhce  of  the  clerk  of  the  cannot  show  that  he  was  not  the  per- 
Ciicuit  Court,  it  becomes  a  record  of  son  recognizing,  but  this  should  be 
that  court,  and,  therefore,  pleas  to  a  specially  pleaded.  In  this  case  the 
sci.  fa.  issued  thereon,  that  the  defend-  court  said:  **  It  is  argued  that  the  de- 
ants  did  not  make  and  execute  the  fendant,  under  the  averment  that  he 
recognizance,  and  nil  debet,  are  not  did  not  acknowledge  himself  to  be  in- 
pruper.  Peacock  v.  People,  83  HI.  331,  debted,  might  prove  that  he  was  not 
citing  Johnston  v.  People,  31  111.  the  person  who  entered  into  the  recog- 
469.  nizance.     We  think,   however,   that  if 

Hal  Tiel  Seeognizance  Is  Hot  a  Proper  this  was  the  defense,   the  defendant 

Plea  in  sci.  fa.    upon  a  recognizance,  should  have  pleaded  specially  that  he 

The  action,    being   upon  a  record,    is  was  not  the  person,  since  the  plea  as 

fully  met  by  the  plea  of  nul  tiel  record,  filed  does  not  directly  allege  that  he  was 

Mooney  v.  People,  81  III.  134.  not  the  person,  but  only  that  he  did 

2.  O'Brien  V.  People,  41  III.  456.     In  not    acknowledge.**      Citing    Renoard 

this  case  it  was  held  that  pleas  to  a  sci.  v.   Noble,   2  Johns.   Cas.  (N.   Y.)  293; 

fa.  on  a  recognizance,  that  the  sureties  Hobhouse  r*.  Hamilton,  i  Sch.   &  Lcf. 

did  not  execute  the  recognizance;  did  207;  Lilly's  Entries  398. 
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defects  in  tKe  recognizance  cannot   be  taken   advantage  of  by 
demurrer  to  the  scire  facias,  but  only  by  plea  of  nul  del  record,^ 

(12)  Effect  of  Demurrer,  —  A  demurrer  to  a  scire  facias  on  a 
forfeited  recognizance  is  not  to  be  regarded  as  taken  to  what 
appears  in  the  writ  or  recognizance,  but  to  what  appears  of 
record.* 

(13)  Motion  to  Quash,  —  A  motion  to  quash  a  scire  facias  upon 
a  forfeited  recognizance  should  not  be  sustained  if  it  appear  upon 
the  entries  and  files  of  the  court  that  the  state  is  entitled  to  an 
award  of  execution.* 

(14)  Replication.  —  A  replication  to  a  plea  to  a  scire  facias  on 
a  recognizance  must  comply  with  the  usual  rule  that  a  replication 
must  contain  matter  of  estoppel  or  must  traverse  or  confess  and 
avoid  the  matter  pleaded  by  the  defendant.* 

(15)  Jury  Trial — Bight  to  Trial  by  Jury.  —  According  to  some 
decisions  a  proceeding  by  scire  facias  upon  a  forfeited  recogni- 

1.  State  V.  Rhoaimus,  47  Miss.  314;  BepUoation  to  Plea  of  Former  Beooyery. 

Ditto  V.  State,  30  Miss.   126;  Fields  v.  —  To  a  plea  of  former  recovery  to  a 

State.  39  Miss.  509.  sci.  fa.  on  recognizance,  the  state  re- 

Piailiire  to  Show  Date  of  Judgment  Hiti.  plied,  in  substance,  that  the  trial  and 

—  If  a  sci.  fa.  fails  to  show  the  date  of  former  recovery  pleaded  by  the  defend- 

the  judgment  nisi  on  a  forfeited  recog-  ant  was  not  a  trial  and  recovery  upon 

nizance,    where     nul     tiet     record   is  the  merits,  but  was  only  a  judgment  in 

pleaded,  a  judgment  final   will  be  re-  bar,  rendered  upon  a  question  of  law, 

versed  with  leave  to  amend.     Marx  v,  not  involving  the  facts  or  merits  of  the 

State,  61  Miss.  478.  cause.     It  was  held  thai  the  replication 

Plea  of  Hal  Tiel  Beoord  —  When  If ot  was  a  good  response  to  the  matter  of 

Double. — 'Where    the    defendant  in   a  the  plea.     Cannon   v.   State,.  17  Ark. 

sci.  fa.  purporting  to  have  been  issued  365.       In    this   case  the    court    said: 

upon   a  judgment  nisi  based  upon  a  **  There  can  be  no  doubt  but  that  it  is 

forfeited   recognizance   files  a  plea  of  a  rule  of  pleading  that  the  replication 

nul  tid  record    averring  that  no  such  must  either,    first,    present   matter  of 

"  bond  '*  and  judgment  as  set  out  in  estoppel  to  the  plea,  or,  secondly,  must 

the  sci.  fa.  are  of  record,  the  plea  is  not  traverse,  or,  thirdly,  confess  and  avoid 

demurrable  as  being  double  in  attack^  the  matter  pleaded  by  the  defendant, 

ing  both  the  recognizance  and  the  judg-  •    <    *    The  response  to  the  plea  made' 

roent    mVi,  the  averment   referred   to  by   the   replication,   shorn   of   the  re- 

betng  simply  a  statement  of  two  de-  dundant    matter    to   which    we    have 

facts    in    one  and   the   same   record,  alluded,  is  simply  this:  that  the  trial 

Pounds  V.  State,  60  Miss.  925.  and  former  recovery  pleaded  by  the 

8.  State    V.  Randolph,   22  Mo.  474;  defendant  was  not  a  trial  and  recovery 

State  V,  Potts,  60  Mo.    368;    State  v.  upon  the  merits,  but  was  only  a  judg- 

Posion,  63  Mo.  521;  State  v.  Hoeffner,  ment  in  bar,  rendered  upon  a  question 

124  Mo.  488.  of  law,   not  involving  the  facts  or  the 

Whole  Beoord  Before  the  Ck>urt.  —  In  merits  of  the  cause.     This,    we    ap- 

sci.   fa.  on  bail  bond  the  whole  record  prehend,  was  a  good  response  to  the 

is  t>efore  the  court,  and  if  the  defense  is  matter  of  the  plea,  the  law  being  in 

defectively  pleaded,  judgment  should  such  case,  that  *  if  a  former  recovery 

not  be  given  when  the  record  shows  it  for  the  same  debt,  or  a  plea  of  set-oft 

would  be  illegal  and   unjust.     A   de-  on     a     recognizance     of     record,    be 

murrer  to  the    defendant's    pleading  pleaded,  the  replication  was  to  be  nul 

should,  in  such  case,  relate  back  to  the  tiel  record;  and  to  a  plea  of  judgment 

plaintiff's  case  as  in  a  pleading  at  com-  recovered,    the     plaintiff    might    new 

mon    law.     State    v.   Jones,    29    Ark.  assign    that    his    action   was   for  the 

X27.  breach  of  different  premises. '  "     Citing 

8.  State  V.  Littlepage,  30  Mo.  322.  i   Chit.    PI.    582;    Snyder   v.   Cray,  9 

4t  Caonon  v.  State,  17  Ark.  365.  Johns.  327. 
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zancc  being  a  mere  continuation  of  the  original  proceeding  to 
enforce  a  debt  confessed,  the  defendant  is  not  entitled  to  a  trial 
by  jury.^  According  to  other  decisions,  however,  such  cases  are 
triable  by  jury  unless  the  same  is  waived.* 

WlMii  ^tMBtida  Hay  Be  Dvteriaitted  by  Inipntioft  of  BMord.  —  Where  the 
question  is  one  which  may  be  determined  by  an  inspection  of  the 
record,  it  is  held  that  the  defendant  has  no  right  to  demand  a 
jury  trial.* 

Waiter  ef  Sight  te  Jury  Trial.  -^  Even  where  the  defendant  it 
entitled  to  a  jury  trial  in  such  proceedings,  if  the  case  is  sub- 
mitted to  the  court  without  a  demand  for  a  jury  such  failure  to 
demand  is  a  waiver  of  the  right.* 

(i6)  Judgment,  —  A  judgment  in  a  scire  facias  proceeding  upon 
a  forfeited  recognizance  should  be  entered  according  to  the  force 
and  effect  of  the  recognizance.*  '  * 

(17)  Appeal.  —  The  judgment  upon  a  scire  facias  upon  a  recog- 
nizance awarding  execution  is  a  final  judgment  from  which  an 
appeal  lies.* 

d.  Against  Indorser  of  Writ  —  (i)  In  General.  —  In  those 

1.  State  V.  Hoeflfner,  124  Mo.  488,  in  tertnined  by  an  inspection  of  the  rec- 
which  case  the  court  declared  that  an  ord,  the  court  did  not  err  in  refusing;  a 
action  is  said  to  be  "  a  legal  prosecu-    jury  trial. 

tion  in  an  appropriate  court  by  a  party        4.  State  v.  Posey,  79  Ala.  45. 
complainant  against  a  party  defendant        In  Dyches  v.  Mate,  24  Tex.  266,  it 

to  obtain  the  judgment  of  that  court  in  was  held  that  the  whole  case  upon  the 

relation  to  some  rights  claimed  to  be  motions,  demurrers,  and  answers,  none 

secured  of  some  remedy  claimed  to  be  of   which   under  oath    impekched  the 

f(i\ren  by  law  to  the  party  complain-  execution  of  the  bond  or  alleged  a  want 

ing:.*'     Quoting  1  Am.  &  Eng.   Encjc.  or    failure    of    consideration,    having 

of  Law  (ist  ea.)  178.  been  submitted  to  the  judge  without  a 

2.  State  V.  Posey,  79  Ala.  45,  in  demand  for  a  jury,  the  defendants 
which  case  it  was  held  that  if  any  issue  could  not  object  that  the  court  decided 
can    arise   which    would    properly    be  questions  of  fact. 

determined  by  a  jury,  the  failure  to  6.  Kepley    v.    People,  123  111.   367; 

demand  It  Is  a  waiver  of  the  right.  Briggs  v.   People,  13   III.  App.   172,  in 

Sf^ht  of  Court  to  Sttbmit  Inue  to  Jury,  which  latter  case  it  was  held  that  an 

—  In  Wilcox  V.  Slate,   24  Tex.  544,  it  agreement  to  talce  no  advantage  of  a 

was  held  that  where  the  securities  in  variance  between  the  recognizance  and 

the   recognizance    rely,   as  a  defense  the  sci.   fa.,  the  former  being  several 

against  the  forfeiture,  on  a  variance  only  and  the  latter  joint  and  several, 

between  the  name  of  the  accused  in  the  does  not  prevent  the  party  from  insist- 

indictmentand  as  written  in  the  recog-  ing  that  judgment  shall  be  entered  in 

nizance,  it  is  not  error  for  the  court  to  accordance  with  the  recognizance;  the 

submit  the  issue  to  the  jury,  whether  court  citing  Passfield  v.   People,  8  HI. 

or  not   the   person    indicted   was   the  407,  and  Farris  v.  People,  58  III.  26. 

same  who  was  recognized.  6.  State    f.    Woerner,   33   Mo.   216. 

3.  McCoy  V.  State,  37  Tex.  219,  in  See  also  article  Appeals,  vol.  2,  p.  i. 
which  case  the  question  was  whether  KecMsity  fbr  Filing  Brief.  —  The  rule 
there  was  a  failure  to  present  an  in.  in  the  case  of  appeals  in  sci.  fa.  prt>- 
dlctment  or  information  at  the  first  ceedings  is  the  same  as  in  civil  cases, 
term  of  the  court  which  was  held  after  and  an  appeal  in  such  proceedings  on 
the  defendant  had  been  admitted  to  a  bail  bond  may  be  dismissed  where 
bail  (the  defendant  having  been  bound  the  appellant  fails  to  file  the  required 
over  before  indictment),  and  it  was  brief.  Bringhurstv.  State,  (Tex.  Crim 
held  that  as  this  question  could  be  de-  1896)  37  S.  W.  Rep.  757. 
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states  where  surety  is  given  by  means  of  an  indorsement  upon 
the  back  of  the  writ,*  the  proper  remedy  against  such  indorsers  is 
by  writ  of  scire  facias.* 

(2)  Requisite  Averments  of  Writ — Isdonement  as  Attornty.  —  In 
accordance  with  the  rule  that  thp  relation  of  the  parties  to  the 
former  suit  must  be  alleged  with  reasonable  certainty,  a  scire 
facias  against  an  attorney  as  indorser  of  the  writ  must  allege  that 
the  defendant  indorsed  the  writ  as  attorney  of  the  plaintifl  in  the 
original  suit.* 

Indonement  at  Bottom  of  Writ.  —  Where  the  statute  expressly  requires 
that  the  name  shall  be  indorsed  near  the  bottom  of  the  writ,  the 
scire  facias  against  the  indorser  must  allege  that  the  name  was  so 
indorsed  before  the  writ  was  served.* 

Inability  of  Oilgliial  naintiff  to  Satiiff  Exeention.  —  It  has  been  held 
that  in  scire  facias  against  the  indorser  of  a  writ  the  inability  of 
the  original  execution  debtor  to  satisfy  the  execution  against 
him  for  costs  should  be  distinctly  averred,  where  that  fact  is  relied 
upon  to  sustain  the  process,* 

(3)  Return  of  Writ  —  Eflbct  of  Eetnrn  of  Ho  Piopeiiy.  —  In  scire 
facias  proceedings  against  the  indorser  of  a  writ  it  is  held  that  the 
sheriff's  return  that  he  could  find  no  property  of  the  original 
plaintiff  within  his  precinct  is  not  conclusive  evidence  of  his  in- 
ability to  pay.* 

e.  Against  Defaulting  Witness  — (i)  In  General,  —  A  writ 

1.  See  article  Bail  {in  Civil  Cds^s),  3  Intereot  on  JndgnMit  in  Originat  Snit. 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  —  In  sci.  fa.  against  the  indorser  of  a 
p.  607.  writ,  no  interest  is  allowed  on  the  judg- 

2.  MerrH!  v.  Walker,  24  Me.  237;  ment  recovered  in  the  original  suit. 
Wheeler  v.  Lothrop,  16  Me.  18;  How  How  v.  Codman,  4  Me.  79. 

V.  Codtnan,   4   Me.    79;    McLellan   v.  8.  Farnum  v.  Bell,  3  N.  H.  72. 

Codman,  22  Me.  308;  Palisier  v.  Litile,  4.  Farnum  v.  Bell,  3  N.  H.  72, 

6  Me.  350;  Harkness  v.  Farley,  11  Me.  §.  McLellan  v.  Codman,  22  Me.  308, 

491;  Reid  V.  Blaney,  «  Me.  128:  Dill-  from  which  case,  however,  it  seems  to 

ingfaam  v.  Codman,  18  Me.  74;  Davis  appear  that  if  the  plaintiff  avers  that 

V.   Whitehead,    i   Allen    (Mass.)    276;  his  execution  for  costs  has  not  been 

Merrimack  River  Locks,  etc.,  v.  Reed,  satisfied,  and  recites  the  officer's  return 

8  Met.  (Mass.)  146;  M'Gee  v.  Barber,  thereon,   showing    thai    the    want    of 

14  Pick.  (Mass.)  212;  Ruggles  v.  Ives,  satisfaction  arose  from  the  inability  of 

6  Mass.  494;  Farnum  v.  Bell,  3  N.  H.  the  debtor  to  discharge  the  same,  and 

72;  Newsom  v.  Ran,  18  Ohio  240;  Carl-  alleges  that  for  want  of  sufficient  prop, 

ton  V.  Young,   i   Aik.  (Vt.)  332;  Pull-  erty  of  the  debtor  to  satisfy  the  execu- 

man's  Palace-Car  Co.  v.  Washburn,  66  tion   the  indorser  became  liable,   the 

Fed.  Rep.  790.  declaration  is  not  bad  on  general  de> 

In    ITnited   0tatM  Courts. —  In    Pull-  murrer. 

man's  Palace  Car  Co.  v.  Washburn,  66  6.  Plister  v.  Little,  6  Me.  350;   Hark* 

Fed.  Rep.  790,  it  was  held  that  federal  ncss  f.  Farley,  11  Me.  491. 

courts  have  jurisdiction  of  set.  fa.  pro-  Arrest  of  Plidntiff-and  Bolease  on  Bond, 

ceedings  against  the  indorser  of  a  writ  —  In  sci.  fa.  against  the  indorser  of  a 

to  enforce  his  liability  for  costs  under  writ,  the  return  of  an  officer  that  he 

a  judgment  rendered  by  a  federal  court,  had  arrested  the  body  of  the  original 

since  this  is  an  ancillar>  and  not  an  plain  (iff  on  an  execution  for  the  costs, 

original  proceeding,  and  the  jurisdic-  and   had  liberated  him  on  his  giving 

tion  is  not  affected  by  the  cititenship  of  bond,  as  required  by  the  poor-debtor 

the  parties  or  by  the  amount  involved,  law  of  1835,   does  not    furnish    even 
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of  scire  facias  issued  pursuant  to  statute  against  a  defaulting 
witness,  being  both  process  and  declaration,  should  show  every 
material  fact  to  entitle  the  plaintiff  to  judgment.*  It  is  neces- 
sary that  a  substantial  cause  of  action  should  be  shown.* 

(2)  Averment  of  Issue  and  Service  of  Subpoena.  —  The  writ 
should  show  by  positive  averment  that  the  subpoena  had  been 
issued  and  served.* 

(3)  Averment  of  Time  When  Witness  Was  Bound  to  Appear,  — 
A  scire  facias  against  a  defaulting  witness  should  contain  an  aver- 
ment showing  at  what  day  and  term  the  witness  was  bound  to 
appear,  or  it  is  fatally  defective.* 

(4)  As  to  Judgmefit  Nisi.  —  The  writ,  in  addition  to  the  above 
requirements,  should  set  out,  in  substance  at  least,  the  judgment 
nisi  rendered  on  account  of  the  failure  of  the  witness  to  attend.* 

/.  To  Foreclose  Mortgages.  —  In  a  few  states  one  of  the 
modes  of  foreclosing  a  mortgage  is  by  means  of  scire  facias. 
The  procedure  in  such  cases  has  been  treated  at  length  in  another 
part  of  this  work.* 

g.  To  Enforce  Mechanics'  Liens.  —  In  some  jurisdictions 
scire  facias  is  the  proper  method  for  enforcement  of  mechanics* 
liens,  and  is  either  the  sole  method  of  such  enforcement  or  is 
used  as  a  concurrent  remedy.^ 

//.  Upon  Municipal  Claims.  — -  In  Pennsylvania  scire  facias 

P rima  facie  evidence  of  the  inability  of  to  show  that  he   was  sammoned  in  a 

the  original   plaintiff.     Dillingham   v,  criminal  case,  and  that  he  was  bound 

Codman,  18  Me.  74.  to  appear  at   the  term  at  which  the 

1.  Spence  v.  Simmons,  21  Ala.  563;  forfeiture  against  him  was  taken. 
Emanuel    v.    Ketchum,   21    Ala.    257.  Pomeroy  v.  State,  40  Ala.  63. 

See  also  Pomeroy  v.  State,  40  Ala.  63.  3.  Spence  v.  Simmons,  21  Ala.  563; 

Legal  GroimdB  of   Witness's  Liability  Emanuel    v,    Ketchum,   21   Ala.   257; 

Most  Be  Stated.  —  A  sci.  fa.  on  a  judg-  Pomeroy  v.  State,  40  Ala.  63:  State  v. 

ment  nisi  against  a  witness  for  non-  Lacy,  3  Humph.  (Tenn.)  225;  Knott  r. 

auendance  on  a  subpcena  must,  state  Smith,  2  Sneed  (Tenn.)  244. 

distinctly  the  statutory  grounds  of  his  Sabposna  May  Be  Set  Out  Substantially. 

liability,   and   must  leave   nothing   to  — It  is  not,  however,  necessary  in  such 

implication  or  inference  which  the  law  a  writ  to  set  out  the  subpcena  verbatim, 

requires  to  render  him  liable.     Knott  v.  and  it  is  sufficient  to  set  it  out  substan- 

Smith,  2  Sneed  (Tenn.)  244.  tially.    Smiths/.  Barger, 9 Yerg. (Tenn.) 

2.  Pomeroy  v.  State,  40  Ala.  63.  322;  Emanuel  v,  Ketchum,  21  Ala.  257. 
Sui&oienoy  of  Scire  Fadas.  —  In  a  sci.  4.  Emanuel  v.  Ketchum,  21  Ala.  257, 

fa.  against  a  defaulting  witness  in  a  in  which  case  the  court  said:  *' The  sci. 

criminal    case,    when    its    sufficiency  fa.  is  wholly  wanting  in  an  averment 

is  first  assailed  on  error  or  appeal,  it  is  showing  that  the  witness  was  bound  to 

only  necessary  that  a  substantial  cause  appear  at  that   term   on  that  day,  or 

of    action    should     be    shown    (Code,  when.     This  was' a  material  averment, 

§  2405);  and  in  considering  the  ques-  for  the  want  of  which,  allowing   the 

tion  of  its  substantial  sufficiency,  the  greatest  indulgence  to  this  proceeding, 

appellate    court    will    not   indulge  in  the  sci.  fa.  must  be  pronounced  defec« 

presumptions  against  the  pleader,  nor  tive.*'       See    also    State    r.    Lacy,    3 

construe  ambiguous  averments  as  on  Humph.  (Tenn.)  225. 

demurrer;    if   the    judgment   nisi^    as  5.  Spence  v.  Simmons,  21  Ala.  563. 

copied  into  the  sci.  fa.,  recites  that  the  6.  See  article  Foreclosure  of  Mort- 

witness    had    been    duly  subpoenaed,  ga(;rs,  vol.  9,  p.  129. 

in  a  case  in  which  the  state  was  plain-  7.  See  article  Mechanics*  Liens,  vol. 

(10,  this  recital  will  be  held  sufficient  13,  p.  1014. 
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is  the  remedj'^  to  collect  certain  municipal  claims;  and  when 
used  for  such  a  purpose  it  would  seem  that  the  scire  facias  is  an 
original  and  not  a  judicial  writ,  and  does  not  necessarily  issue 
from  the  court  in  which  the  claim  is  filed.* 

/.  To  Repeal  Letters  Patent  —  in  G«nma.  —  Scire  facias 
was  originally  the  only  remedy  for  the  repeal  of  letters  patent,* 
and  it  would  seem  to  have  been  used  for  such  purpose  in  this 
country  also.' 

Hatnre  of  Writ.  —  It  has  been  held  that  where  scire  facias  is  used 
as  a  mode  of  repealing  letters  patent,  it  is  an  original  proceeding.* 

j\  To  Forfeit  Charters  — (i)  IVAen  Proper.  —  Scire  facias 
is  the  proper  process  to  ascertain  and  enforce  the  forfeiture  of  a 
corporate  charter  when  there  is  a  legally  existing  body  capable  of 
acting,  but  which  has  abused  its  power.^ 

1.  Schenley  v.  Com.,  36  Pa.  St.  29.  permitted,  in  the  name  and  at  the  suit 
In  this  case  the  court  said:  '*  It  is  true  of  the  crown  by  scire  facias,  to  repeal 
that  such  a  writ  is,  in  England,  judicial  the  subsequent  letters  patent;  ana  so, 
in  most  cases,  and  hence  it  follows  in  any  case  of  the  grant  of  a  patent 
that  it  must  issue  out  of  the  court  in  which  is  injurious  to  another,  the  in* 
which  the  record  is  upon  which  it  is  jured  party  is  permitted  to  use  the 
founded.  But  with  us  it  is  often  an  name  of  the  crown  in  a  suit  by  scire 
original,  not  even  resting  upon  a  tacias  for  the  repeal  of  the  grant.  This 
record.  It  is  often  substantially  an  privilege  of  suing  in  the  name  of  the 
action  of  debt,  and  it  cannot,  therefore,  crown  for  the  repeal  of  the  patent  is 
be  fatal  to  it  that  its  foundation  lies  granted  to  prevent  multiplicity  of  suits, 
in  another  court.  Thus,  a  scire  facias  Underbill  v,  Devereux,  2  Saund.  72, 
may  be  maintained  in  the  Common  notes.  A  state  may  by  scire  facias  re- 
Pleas  upon  a  recognizance  in  the  peal  a  patent  of  land  fraudulently  ob- 
Orphans  Court.  Municipal  claims  tained.  Carroll  v.  Llewellin,  i  Har.  & 
and  mechanics'  claims  are  not  strictly  M.  (Md.)  162."  Bouv.  L.  Diet.,  vol. 
records.    Acts  of  Assembly  have  au-  2,  p.  960. 

thorized  writs  of  scire  facias  to  recover  By  Whom  Saed  Out.  —  Sci.  fa.  could 
them,  but  there  is  nothing  in  their  only  be  sued  out  in  English  courts  by 
nature  to  confine  jurisdiction  over  them  the  king  or  his  attorney-general,  except 
to  the  court  among  whose  records  they  in  cases  where  two  patents  had  been 
may  be  filed.  The  Acts  of  1836  and  granted  for  the  same  thing  to  different 
1844,  however,  confer  upon  the  District  individuals;  and  the  sixteenth  section 
Court  plenary  and  exclusive  jurisdic-  of  the  Act  of  July  4,  1836,  concerning 
tion  over  municipal  claims  of  the  city  patents  for  inventions,  is  based  upon 
of  Allegheny.  In  that  court  they  analogous  principles.  Mowry  v,  Whit- 
must  be  tried.  Surely  an  act  which  ney,  14  Wall.  (U.  S.)  434. 
declares  that  certain  cases  shall  be  8.  Miller  v,  Twitty,  3  Dev.  &  B.  L. 
tried  in  a  designated  court  empowers  (N.  Car.)  14. 

that  court  to  do  all  which  is  necessary  4.  Rex  v.  Eyre,  i  Stra.  43;  Pollard  v. 

to  try  them."  Eckford,  50  Miss.  637. 

2.  Mowry  v.  Whitney,  14  Wall.  (U.  Aotion  Inter  Partat.  — In  Miller  v, 
S.)  434;  Rex  V,  Eyre,  i  Stra.  43.  Twitty,  3  Dev.  &  B.  L.  (N.  Car.)  14,  it 

When    Proper.  —  "When   the  crown  was  held  that  a  sci.   fa.   to  repeal  a 

IS  deceived  by  a  false  suggestion,  or  patent,  under  the  North  Carolina  Act 

when  it  has  granted  anything  which  of  1798,  is,  for  some  purposes,  a  pro- 

by  law  it  cannot  grant,  or  where  the  ceeding  in  rem;  but  when  issued  at  the 

holder  of  a  patent  office  has  committed  instance  of  a  private  individual,  it  is 

a  cause  of  forfeiture,  and  other  like  essentially  an  action  inter  partes^  and  a 

cases,  the  crown  may  by  its  prerogative  judgment  therein  vacating  the  patent 

repeal  by  sci.  fa.  its  own  grant.    And  will  not  bind  those  who  are  not  parties 

where  by  several  letters  patent  the  self-  or  privies. 

same  thing  has  been  granted  to  several  6.  Regents  v.  Williams,  9  Gill  ft  J. 

persons,  the  first  patentee  is  of  right  (Md.)  365;  Chesapeake,  etc.,  Canal  Co. 
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(2)  By  Whom  Instituted,  —  Proceedings  for  the  forfeiture  of  a 
charter  either  by  scire  facias  or  by  quo  warranto  must  be  at  the 
instance  of  the  government.^ 

(3)  Avertnents  of  Writ  —  In  General.  —  A  scire  facias  to  ascertain 
and  enforce  the  forfeiture  of  a  corporate  charter  must  set  out  a 
substantial  cause  of  action  with  such  certainty  that  the  defendant 
is  fully  informed  of  the  ground  on  which  the  plaintiff  seeks  to 
recover.* 

Avennent  that  Defendant  Froenred  Act  of  Inoorporation.  —  It  has  been  held 
in  some  decisions  that  in  proceedings  by  scire  facias  against  an 
incorporated  company,  the  scire  facias  should  allege  that  the 
defendants  procured  the  act  of  incorporation,  or  that  they 
accepted  or  acted  under  it.* 

(4)  Province  of  Jury.  —  In  some  jurisdictions,  in  scire  facias 
proceedings  to  repeal  a  charter,  the  jury  must  find  whether  the 
condition  of  the  grant  has  been  broken.* 

V.  Baltimore,  etc.,   R.  Co.,  4  Gill  &  J.  Bnffiolent  Ayerment  of  Canse  of  Action. 

(Md.)  i;    Washington,  etc..   Turnpike  — A  sci.  fa.  setting  forth  the  obiiga- 

Road  V.  State,  19  Md.  239;  Centre,  etc.,  tion  of  the  defendant  under  the  act  of 

Turnpike  Road  Co.   v,   McConaby,  16  incorporation,  and  expressly  charging 

S.  &  R.  (Pa.)  140;  State  v,  Columbia,  a  violation  thereof,  and  the  mode  and 

etc.,  Turnpike  Co.,  2Sneed(Tenn.)  254;  manner  in  which  it  was  violated,  and. 

People    V.   Royalton,    etc..    Turnpike  in  the  language  of  the  act,  seeking  to 

Co.,  II  Vt.  431.  ascertain  whether  the  charter  and  cor- 

In  Maryland  there  are  two  modes  of  porate  powers  and  franchises  of  the 
proceeding  judicially  to  ascertain  and  defendant  ought  not.  by  reason  of  non- 
enforce  the  forfeiture  of  a  charter;  one  user  and  abuser,  to  be  declared  vacated 
by  sci.  fa.,  when  there  is  a  legally  ex-  and  annulled,  fully  discloses  the  plain- 
isting  body  capable  of  acting,  but  who  tiff's  cause  of  complaint,  and  sets  out  a 
have  abused  their  power;  the  other  by  substantial  cause  of  action.  Washing- 
information  in  the  nature  of  a  quo  war-  ton,  etc.,  Tarnpike  Road  v.  State,  19 
ranto.  Regents  v,  Williams,  9  Gill  &  Md.  239. 
J.  (Md.)  367.  Amendment.  ~  In  a  proceeding  by  sci. 

GivU  Aotion.  —  In  Washington,  etc.,  fa.  on  information  against  a  corpora- 
Turnpike  Road  V.  State,  19  Md.  239,  it  tion,  charging  it  with  a  misfeasance, 
was  held  that  the  proceeding  under  which,  if  established,  would  work  a 
the  sci.  fa.  in  all  its  stages  in  that  case  forfeiture  of  its  charter,  the  Supreme 
was  essentially  a  civil  action  and  with-  Court  is  not  authorized  to  allow  an 
in  the  cognizance  of  the  Superior  Court  amendment  to  be  made.  State  v. 
of  Baltimore  City.  Columbia,  etc..  Turnpike  Co.,  2  Sneed 

1.  Regents  v.  Williams,  9  Gill  &  J.  (Tenn.)  254. 

(Md.)  367.  8.  State  v.  Moore,  19  Ala.  514. 

8.  Washington,  etc.,  Turnpike  Road  4.  People  v.  Royalton,  etc.,  Turnpike 

V.  State,  19  Md.  239.  Co.,  11  Vt.  431. 

882  Volume  XIX. 


SCOLD. 

See  article  COMMON  SCOLD,  vol.  4,  p.  585. 


SEALS. 


See  various  articles  such  as  BONDS^  vol.  3,  p.  635,  and  consult  the 

General  Index. 


SEARCH  WARRANTS. 

I  Detivitioh  avd  Vattjxi,  323. 

n.  VSCS8SITT  07  WABSAHT,  324. 
IIL  ISfVAHCE  07  WABSAHT,  325. 

I    Necessity  of  Strict  Compliance  with  Statute^  325. 
2.   Oath  or  Affirmation^  325. 

17.  Sequibitxb  ahd  Sutticixvct  07  Waxravt,  327. 

1.  In  General y  327. 

2.  Showing  Oath  or  Affidavit ^  328. 

3.  Showing  Issuance  upon  Probable  Cause^  328. 

4.  Description  of  Place ^  328. 

a.  In  General y  328. 

b.  Reasonable  Certainty  —  Ownership  and  Occupancy ^  329. 

c.  Search  of  Several  PlcueSy  331. 

d.  Variance  Between  Warrant  and  Complaint ^  331. 

5.  Description  of  P roper ty^  332. 


Officer, 


6.  Direction  to  Competent  Officer ,  332. 

7.  Mandate  to  Officer ,  332. 

a.  Compliance  with  Statute,  332. 

b.  To  Search  and  Make  Arrest,  333. 

c.  Time  of  Search,  334. 

8.  Seal,  334. 

Y.  SETinur,  334. 
VL  D18POSITIOH  07  Pbofsbtt,  335. 

I.  DsTnriTlOH  avb  Vatvbx  —  Term  D«fl]i«d.  —  A  search  warrant 
is  an  authority  from  the  state,  signed  by  a  magistrate,  and 
directed  to  an  officer,  commanding  him  to  examine  a  designated 
place  for  articles  alleged  to  be  concealed  there  contrary  to  law.  * 

1.  Anderson  L.  Diet.  g  5545)  &  search  warrant  is  defined  to 

•Utntorj  BtftaitioBi  are  substantially    be  "  an  order  in  writing  in  the  name 

the  same.    Thas  in  Iowa  (Code  1897,    of  the  state,  signed  by  a  magistrate, 
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Origin  —  Early  Common  Law.  —  This  warrant  was  unknown  to  the 
early  common  law,  and  came  into  use  almost  unnoticed  in  the 
troublous  times  of  English  history.  Lord  Coke  denied  its  legal- 
ity, but  finally  the  courts  and  Parliament,  recognizing  its  great 
efficiency,  contented  themselves  with  carefully  restricting  and 
controlling  its  use.* 

In  tho  Unitod  Btetos  the  danger  of  the  abuse  of  search  warrants  has 
been  so  clearly  apprehended  that  constitutional  barriers  have 
been  erected  against  them;  and  while  statutes  relating  to  the 
subject  of  searches  and  seizures  generally  or  in  connection  with 
particular  subjects  usually  control,  they  are  made  and  construed 
with  reference  to  the  provisions  of  the  state  and  federal  constitu- 
tions which  render  the  people  secure  in  their  persons,  houses, 
papers,  and  possessions,  from  unusual  searches  and  seizures.* 

n.  Necessity  of  Wabeavt.  —  An  officer  cannot,  in  the  absence 
of  statutory  authority,  seize  property  without  a  warrant.*  But 
this  power  in  some  of  the  states  is  conferred  in  particular  cases, 
the  statutes  providing  that  in  any  case  where  the    officer  may 

directed  lo  a  peace  officer,  command-  lie    necessity;   because  without  them 

ing  him  to  search  for  personal  property  felons  and    other    malefactors    would 

and  bring  it  before   the   magistrate.  escape  detection.*'     See  also  Lippman 

Haworth  v.  Newell,  102  Iowa  545.  v.  People.  175  111.  m;  i  Chitty  Cr.  Law 

In  New  York  (Code  Crim.  Pro.,  §  791)  (5th  Am.  ed.)  64. 

the  same  definition  is  given.    See  Peo-  Tho  Only  Seardh  Warrant  Known  to  tho 

pie  V.  Noelke,  29  Hun  (N.  Y.)  461.  Common  Law  was  to  search  for  stolen 

Who  May  Ime  may  depend  upon  the  goods.     Com.  v.  Hinds,  145  Mass.  182. 

particular  statute,  as  in  Maine  where  2.  Lippman  v.   People,   175  111.  112; 

the  clerk  of  the   Lewiston   municipal  Gindiat  v.  People,  138  III.  103;  State 

court   was  authorized    to    issue  such  v,  Guthrie,  90  Me.  448;  Boyd  v.  U.  S., 

warrants.     State  v.  Le  Clair,  86  Me.  116  U.  S.  616;  Cooley's  donst.   Lim. 

522.  (6th  ed.)  370.    And  see  Am.  and  Eng. 

1.  Emery,  J.,  in  State  v,  Guthrie,  90  Y^tizyt,,  oiXjSiytSw,,  Searches  and  Snzures, 

Me.  448,  aVtMp  Entick  v,  Carring^ton,  Proprioty    of    Bemedy.  —  Where    the 

19  How.  St.  Tr.   1030,  2  Wils.  C.  PI.  wrongful  use  or  possession  of  property 

275;  Grumon  v.  Raymond,  i  Conn.  40,  is  surreptitious,  or  so  concealed  that 

6  Am.    Dec.   203,   citing  4   Inst.    176,  discovery   thereof  cannot   be    had  by 

177.  ordinary  process  and  diligence,  and  the 

in  Robinson  v,  Richardson,  13  Gray  proper  officers  are  apprised,  in  the  ap- 

(Mass.)  454,  the  court,  by  Merrick,  J.,  propriate   mode,  that  the  property   is 

said:  "  Search  warrants    were    never  being  used  in  the  manner  and  for  the 

recognized  by  the  common  law  as  pro-  purposes  denounced  by  the  statute,  and 

cesses  which  might  be  availed  of  by  the  law  therefore  violated,  a  warrant 

individuals  in  the  course  of  civil  pro-  may  be  issued  for  the  search  and  seizure 

ceedings,  or  for  the  maintenance  of  any  of  such  property.     Glennon  v.  Britton. 

mere  private  right;  but  their  use  was  155  111.  242.     For  this  subject  see  Am. 

confined   to  cases  of   public   prosecu-  and  Eng.  Encyc.  of  Law,  tit.  Searches 

tions,  instituted  and  pursued  for  the  and  Sei%ures^     See  also  articles  Gaming, 

suppression  of  crime  or  the  detection  vol.  9,  p.  765;  Intoxicating  Liquors, 

and  punishment  of  criminals.     Even  vol.  11,  p.  513;  Lotteries,  vol.  13,  p. 

in  those  cases,  if  we  may  rely  on  the  386. 

authority  of  Lord  Coke,  their  legality  8.  Weston  v.  Carr,  71  Me.  356;  Ken- 
was  formerly  doubted;  and  Lord  nedy  v.  Favor,  14  Gray  (Mass.)  200; 
Camden  said  that  they  crept  into  the  Reed  v,  Adams,  2  Allen  (Mass.)  413. 
law  by  imperceptible  practice.  But  See  for  a  full  discussion  of  this  subject 
their  legality  has  long  been  considered  Am.  and  Eng.  Encyc.  of  Law,  tit« 
to  be  established,  on  the  ground  of  pub-  Searches  and  Seigures, 

834  Volume  XIX. 


InaBM  of  Wanmat.      SEARCH  WARRANTS.       Oftth  or  AAnuitimi. 

seize  liquors  by  virtue  of  a  warrant,  he  may  seize  the  same  with- 
out a  warrant,  and  keep  them  in  some  safe  place  for  a  reasonable 
time  until  he  can  procure  a  warrant.*  But  the  officer  must  not 
neglect  to  obtain  the  warrant  within  such  reasonable  time,  else 
he  will  be  liable  as  a  trespasser.* 

m  ISOTAHCS  OF  Wabeaht  —  1.  Veoessity  of  Strict  Complianoe 
with  Statute.  —  No  search  warrant  can  lawfully  be  issued  except 
in  the  cases  and  with  the  formalities  prescribed  by  law.  The 
principle  that  the  forfeiture  of  property  can  be  authorized  only 
when  all  the  formalities  of  the  law  are  complied  with  in  the 
search,  seizure,  and  forfeiture  proceedings,  is  generally  recog- 
nized and  adhered  to.' 

2.  Oath  or  Affirmation.  —  To  lay  the  foundation  for  the  issuance 
of  a  search  warrant,  complaint  must  be  made  upon  oath  or  affirma- 
tion,^ setting  forth  that  a  crime  has  been  committed,  and  that 

1.  Jones  V.  Root,  6  Gray  (Mass.)  435;  8.  State  v.  Spirituous  Liquors,  68  N. 
Kent  V.  Willey.  11  Gray  (Mass.)  368;  H.  47;  Hussey  v,  Davis,  58  N.  H.  317; 
Ring  V.  Nichols,  91  Me.  478;  State  v.  Guenther  v.  Day,  6  Gray  (Mass.)  490; 
Danphy,  79  Me.  104;  State  v.  O'Neil,  Com.  v.  Certain  Intoxicating  Liquors, 
58  Vt.  140,  56  Am.  Rep;  557;  State  v,  97  Mass.  334;  McGlinchy  v.  Barrows, 
Intoxicating  Liquors,  58  Vt.  594.  41  Me.   74;   State  v.   Whalen,  85  Me. 

fltriet   ConstnietloiL  —  In    Weston    v,  469;  Slate  v.  Therrlen.  86  Me.  421;. 

Carr,  71  Me.  356,  the  court  said:  **  The  Vonoompllanoe  Banders  Warrant  Void, 

power  given  by  this  statute  to  an  offi-  — Where  the  statutory  provisions  under 

cer,  to  seize  properly  at  pleasure  with-  which  a  magistrate  is  authorized  to  is- 

ottt  a  warrant,  is  an  extraordinary  one,  sue  the  process  are  not  complied  with, 

and  can  only  be  justified  on  the  ground  the  warrant  is  not  merely  voidable  but 

that  the  public  good  and  the  prevention  absolutely  void.     State  v.  Whalen,  85 

of  crime  require  it.    The  statute  should  Me.  472  [citing  State  v.  Staples,  37  Me. 

be  construed  strictly.*'  228;  State  v.  Spencer,  38  Me.  30;  State 

Offleer  Proper  Complainant.  —  The  offi  v.    Spirituous    Liquors,    39    Me.   262; 

cer  who  makes  the  seizure  and  appre-  Jones  v,  Fletcher,  41  Me.  254]. 

hends    the    party    is    exclusively    au-  Jarlsdiotion.  —  A  justice  of  the  peace 

thorized  to  make  the  complaint  for  the  has  jurisdiction   of    a  search-warrant 

warrant.     Fenner  v.  State,  3  R.  I.  107.  proceeding,  though   he   has  no  juris- 

2.  Kent  v.  Willey,  11  Gray  (Mass.)  diction  to  try  i  person  accused  of  a  pub- 
368;  Weston  V.  Carr,  71  Me.  356;  State  lie  offense  the  punishment  for  which 
V.  Riley,  86  Me.  144,  referring  to  In  re  exceeds  a  fine  of  one  hundred  dollars  or 
Hoxsie,  15  R.  I.  241,  as  maintaining  a  imprisonment  of  thirty  days.  Haworth 
dififerent  rule,   that  case  holding  that  v.  Newell,  102  Iowa  548. 

the  requirement  that  the  officer  shall  A  proceeding  before  a  justice  of  the 

immediately  procure  a  warrant  where  peace  under  the   Iowa   Code,   for  the 

he  has  made  a  seizure  without  one  is  seizure,  condemnation,  and  destruction 

directory  merely,  and  that  the  owner  of  intoxicating  liquors,  was  held  to  be 

of  the  liquor  in  the  proceedings  against  a  criminal  action  and  not  within  the 

him  obtains  no  advantage  by  the  offi-  provision  of  the  constitution   limiting 

cer's  neglect  of  duly.  the  jurisdiction  of  justices  of  the  peace 

BaaMnable  Time.  —  And  it  has  been  in  civil  cases.     State  v.  Arlen,  71  Iowa 

adjudged  that  where  no  sufficient  rea-  216.     But  see  Sullivan  v.  Oneida,  61 

son  is  assigned  for  a  longer  delay,  the  111.  242. 

time  intervening  the  seizure  and  the  4.  Grumon  v,  Raymond,  i  Conn.  40, 

issuance  of  the  warrant  should  not  ex-  6  Am.  Dec.  200;  Haworth  r.  Newell, 

ceed    twenty-four    hours.      Weston   r.  102  Iowa  545;  Com.  v.  Certain  Lottery 

Carr,  71  Me.  356,  and  State  v.  Dunphy,  Tickets,  5  Cush.  (Mass.)  369. 

79  Me.   lo^s  cited  \n  State  v.  Riley,  86  ConititationalProteotion.— The  United 

Me.  144,  wherein  the  delay  was  eight  States  Constitution  provides  that  search 

days.  warrants  will  not  issue  except   upon 
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the  complainant  has  probable  cause  to  suspect  that  the  offender, 
or  the  property  which  was  the  subject  or  instrument  of  the 
crime,  is  concealed  in  some  designated  house  or  place ;  ^  and  the 
complaint  must  be  signed  by  the  complainant,  unless  a  mere  oath 
is  required.*    But  where  the  warrant  is  for  the  seizure  of  alleged 

probable  cause  supported  by  oath  or  Law  (8th  ed.)  128;  Cooley's  Const.  Lim. 
affirmation.  Similar  provisions  are  (6th  ed.)  368.  See  also  article  Intoxi- 
contained  in  the  constitutions  of  the  gating  Liquors,  vol.  11,  p.  581. 
several  states.  In  four  states  it  is  de-  Sfluonable  Gronndi  to  Suspoet  Commli- 
clared  that  general  warrants  whereby  lion  of  Offanse.  — A  justice  of  the  peace 
an  officer  may  be  commanded  to  search  has  jurisdiction  to  issue  a  search  war- 
suspected  places  wiihout  evidence  of  rant  for  stolen  goods,  although  the 
the  act  committed,  or  to  seize  a  person  sworn  information  on  which  the  appli- 
not  named,  or  whose  oflfense  is  not  cation  for  the  warrant  is  made  does  not 
particularly  described  and  supported  by  allege  that  a  larceny  has  been  com* 
evidence,  are  grievous  and  ought  not  to  mil  ted,  if  the  fair  intendment  of  the 
be  granted.  Maryland  Declaration  of  allegation  made  in  the  information 
Rights  26;  Virginia  Const,  i,  12;  Ten-  is  that  the  informant  has  reasonable 
nessee  Const,  i,  7;  North  Carolina  grounds  to  suspect,  and  does  suspect, 
Const.  2,  12.  These  provisions  are  but  that  a  larceny  has  been  committed, 
an  affirmance  of  the  rights  of  the  citi-  Jones  r.  German,  66  L.  J.  Q.  B.  281, 
zen  as  they  existed  at  common  [law.  (1897)  1  Q.  B.  374. 
Carey  v.  Sheets,  67  Ind.  375;  i  Chit.  Probable  Canio  —  Qnoftloii  of  Law  tad 
Cr.  Law  (5th  Am.  ed.)  65.  Faot.  —  The  existence  of  circumstances 

AfAmiation    Ii    SuAeicNrit.  —  State    cr.  to  show  probable  cause  is  a  question  of 

Devine,   (Nfe.  1888)  13  Atl.  Rep.  128;  fact,  but  when  the  existence  of  such 

State  r.  Welch,  79  Me.  99.  facts  is  found  the  existence  of  probable 

BepodtioiiitoEftabUahQronndsorProb-  cause  is  a  question  of  law.  Miller  v. 
able  Canio.  —  In  some  cases  the  magis-  Brown,  3  Mo.  127.  See  also  Lippman 
trate,  before  issuing  ihe  warrant,  is  v.  People,  175  111.  112.  But  see  Money 
required  to  examine  the  complainant  v.  Leach,  i  W.  Bl.  560. 
on  oath,  as  well  as  any  witnesses  he  Complaiiiaat's  BoUof.  —  The  statement 
may  produce,  and  take  their  deposi-  of  the  complainant's  belief,  contained 
tions  in  writing  and  cause  them  to  be  in  the  affidavit  which  is  made  a  con- 
subscribed  by  the  deponents,  such  dep-  dition  precedent  to  the  issuing  of  the 
ositions  being  required  to  set  forth  the  search  warrant,  is  not  a  traversable 
acts  tending  to  establish  the  grounds  of  fact.  State  v.  Plunkett,  64  Me.  534* 
the  application  or  probable  cause  for  8.  Thus  in  Illinois  the  constitutional 
believing  them  to  exist.  State  v,  provision  is  identical  with  the  Fourth 
Staples,  37  Me.  228;  Tones  v,  Fletcher,  Amendment  to  the  Constitution  of  the 
41  Me.  254;  McGlinchy  v.  Barrows,  41  United  States,  except  that  it  substi- 
Me.  74.  tutes  the  word  *'  affidavit  "  for  **  oath 

Summary  Prooeii  for  the  CoUoetion  of  or  affirmation;*'  this  is  a  step  beyond 
Debts  due  the  government  is  not  a  the  United  States  Constitution  in  re- 
search warrant,  and  may  issue  without  quiring  the  evidence  of  probable  cause 
oath  or  affirmation.  Murray  v.  Ho-  to  be  made  a  permanent  record  in  the 
boken  Land,  etc.,  Co.,  18  How.  (U.  S.)  form  of  an  affidavit.  Lippman  v.  Peo- 
272.  pie,  175  111.  112. 

Complaint  by  Ofloor  npon  Information.  Where  an  information  against  the  de- 

—  The  officer  may  make  the  complaint  fendant,  charging  him  with  the  unlaw- 

though  his  action  is  founded  upon  the  ful  selling  of  intoxicating  liquors,  was 

information  of  a  third  person.    Collins  not  signed  at  its  close,  but   was  foU 

</.  Lean,  68  Cal.  284.  lowed  by  an  affidavit  in  due    form, 

1.  Grnmon  v,  Raymond,  i  Conn.  40,  properly    signed,    and    contained    the 

6  Am.  Dec.  200;  Lippman  v.  People,  certificate  of  the  proper  officer  that  it 

175  111.  112;  State  v.  Certain  Intoxicat-  was  sworn  to,  it  was  held  that  since  the 

ing  Liquors,   64   Iowa    300;   State    x^.  affidavit   constitutes  a  part  of  the  in* 

Spirituous  Liquors,  68  N.  H.  47;  State  formation,  when  the  complaining  party 

V,  Whalen,  85  Me.  471 ;  i  Chit.  Crim.  affixes  his  signature  to  it  he  subscrikies 

Law  (5U1  Am.  ed.)65 ;  i  Archbold  Crim.  to  the  information  within  the  full  meaa- 
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stolen  property,  the  filing  of  an  information  accusing  some  per- 
son of  the  larceny  is  not  a  condition  precedent  to  the  issuance  of 
the  warrant.  * 

Gompllanoe  with  Statute.  —  The  nature  and  sufficiency  of  the  evi- 
dence, to  justify  the  issuance  of  a  search  warrant,  must  conform 
to  the  requirement  of  the  statute,  and  if  the  statute  requires  oath 
or  affirmation  that  the  complainant  **  believes,"  etc.,  a  complaint 
reciting  that  he  **  has  cause  to  suspect,  and  does  suspect,"  is 
defective,  and  will  not  authorize  the  magistrate  to  issue  the 
warrant.* 

IV.  SEQtriBiTEB  Am)  StrFFiciEVCT  07  Wabbakt  —  1.  In  Oeneral. 
■ —  The  statutes  of  the  several  states,  in  prescribing  the  requisites 
of  the  warrant,  may  vary  in  some  minor  particulars,  yet  in  the 
main  they  are  similar.  Whatever  formalities  are  required  must 
be  strictly  complied  with.' 

ioR  of  the  law.    State  v,   Devine,  4  LMnumoe  of  Wairant  After  Seirare. — 

Iowa  443.  Where,  under  the  statute  permitting  a 

A  complaint  made  by  Freewaldau  C.  seizure  without  a  warrant,  and  requir- 

Thayer,  signed  **  F.  C.  Thayer,  com-  ing  the  taking  out  of  a  warrant  within 

plainant/'  and  certified  by  the  clerk  of  a  reasonable  time  thereafter,  an  officer 

the  court  to  which  it  is  addressed  to  has  taken  property  into  his  possession 

have  been  "  teceived  and  sworn  to  be-  for  safe  keeping,  and  then  proceeds  to 

fore  said  court,"  sufficiently  appears  to  make  the  necessary  complaint  to  secure 

be  signed  and  sworn  to  by  the  com-  the  warrant,  the  allegations  must  be 

plainant.    Com.  z^.  Certain  Intoxicating  changed   to  the  past   tense  —  that  the 

Liquors,    142    Mass.    470.      See    also  property  was  unlawfully  kept  in  the 

Downing  v.  Porter,  8  Gray  (Mass.)  539;  place  where  the  officer  found  it,  and 

Allen  V.  Staples,  6  Gray  (Mass.)  491.  that  it  was   then  and    there  intended 

Oath  IVitkout  Signature,  —  Where  the  for  sale  within  this  state,  etc.     State  v, 

statute  required  the  complaint  to   be  Dunphy,  79  Me.  104.     See  also  State  v. 

made  under  oath,    signature    by    the  Le  Clair,  86  Me.  522;  State  v.  McCann, 

complainant  has  been  held  not  to  be  59  Me.  383. 

necessary  to  the  sufficiency  of  the  com-  But  see  Allen   v.   Staples,   6    Gray 

plaint.     Gill  v,  Parker,  31  Vt.  610.  (Mass.)  491,  wherein  the  officer  seized 

1.  Haworth  v,  Newell,  102  Iowa  548,  property  in  the  custody  of  a  person  who 
holding  that  the  process  is  intended  to  was  transporting  it  along  a  public  road, 
be  an  aid  in  detecting  and  punishing  deposited  it  in  a  barn,  and  thereafter 
crime,  and  that  it  may  or  may  not  be  seized  it  upon  a  warrant  of  search 
followed  by  criminal  prosecution;  the  issued  upon  a  complaint  which  al- 
process  is  also  useful  in  many  cases  in  leged  that  the  property  was  kept  and 
restoring  to  its  owner  embezzled  prop-  deposited  in  the  barn  of  the  officer  by 
erty.  the  party  from  whose  custody  it  was 

2.  Com.  V,  Certain  Lottery  Tickets,  5  first  taken. 

Gush.  (Mass.)  369;  Humes  z/.  Taber,  i  Yarianoe.  —  Where  the  complaint  al- 
R.  I.  464.  See  also  Johnson  v.  Com-  leges  that  the  articles  were  kept  in  a 
stock,  14  Hun  (N.  Y.)  238.  certain  place,  the  proof  must  conform 
l^bable  Cause  —  Ezhibiting  Facts.  —  to  the  allegation,  and  a  variance  upon 
Where  the  requirement  under  consti-  this  point  is  material.  Stale  v.  Roach, 
tutional  or  statutory  provisions  is  that  74  Me.  562;  Com.  v.  Certain  Intoxicat- 
a  warrant  shall  not  issue  except  upon  ing  Liquors,  117  Mass.  427. 
evidence  of  probable  cause,  the  oath  or  8.  Statutory  Warrant  Most  Be  Con- 
affirmation  must  show  probable  cause  trolled  by  Statute.  —  Where  the  warrant 
arising  from  facts  within  the  knowl-  is  not  a  common-law  search  warrant,  its 
edge  of  the  affiant,  and  must  exhibit  the  validity  must  be  determined  by  the 
facts  upon  which  the  belief  is  based,  as  statute.  Com.  v.  Hinds,  145  Mass.  182. 
mere  belief  alone  is  not  sufficient.  See  also  State  v.  Brennan,  25  Conn. 
Lippman  v.  People,  175  111.  112.  278. 
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2.  Showing  Oatli  or  Affldavit.  —  When  the  statute  requires  the 
warrant  to  show  that  it  is  founded  upon  oath,  such  provision 
must  be  complied  with  in  order  to  make  a  valid  warrant.* 

3.  Showing  Issuance  upon  Probable  Canse.  —  So,  if  the  statute 
requires  a  warrant  to  show  that  it  was  issued  upon  probable 
cause,  the  omission  of  such  an  allegation  has  been  held  to  be 
fatal  to  the  vah'dity  of  the  warrant.* 

4.  Description  of  Place  —  a.  In  General.  —  A  search  warrant 
must  specify  particularly  the  place  to  be  searched,*  and  general 
warrants  to  search  unnamed  places  are  illegal  at  common  law  as 
well  as  under  the  provisions  of  the  federal  and  state  constitutions.* 

Hune  of  Complaiiiaat.  —  Where  the  made  an  adjudication  that  there  was 
statute  requires  it,  the  warrant  must  probable  cause  to  believe  that  the  corn- 
set  out  the  names  of  the  complainants,  plaint  upon  which  the  warrant  issued 
Guenther  t^.  Day,  6  Gray  (Mass.)  490.  was  true,  and  supplies  the  place  of  an 
But  it  need  not  direct  that  they  be  allegation  to  that  effect  in  the  jurat  of 
summoned  as  witnesses  at  the  hearing  the  complaint.  Com.  v.  Intoxicating 
or  trial  of  the  complaint.  Downing  v.  Liquors,  113  Mass.  13. 
Porter,  8  Gray  (Mass.)  539;  Com.  v,  A  magistrate  has  no  authority  to 
Certain  Intoxicating  Liquors,  97  issue  a  warrant  to  search  a  dwelling 
Mass.  62.  house  for  intoxicating  liquors  alleged 

In  Writing  and  in  Hame  of  State.  —  A  to  be  kept  for  illegal  sale,  on  the  com- 

search  warrant  must  be  in  writing  and  plaint  of  three  persons  competent  to  be 

in  the  name  of  the  state.     Haworth  v.  witnesses,  unless  it  shall  first  be  shown 

Newell,  102  Iowa  545.  to  him  by  the  testimony  of  witnesses, 

1.  Com.     r'.     Certain     Intoxicating  reduced  to  writing  and  verified  by  oath,^ 
Liquors,  6  Allen  (Ma;(S.)  599.  that  they  have  reasonable  grounds  for 

Reforenoe  to  Complaint. —  If  the  war-  believing  that  such  liquors  are  there 

rant  contains  an  allegation  of  the  fact  kept  for  illegal  sale.     If  the  warrant 

that  it  is  based  upon  a  complaint  under  does  not  show  this  preliminary  proceed- 

oath,  it  is  not  necessary  for  the  oflScer  ing,  it  is  void.    Jones  v.  Fletcher,  41 

to  show  that  the  warrant  is  based  upon  Me.  254;  State  v.  Staples,  37  Me.  228; 

a  complaint   under  oath   in   order  to  McGlinchy  v.  Barrows,  41  Me.  74. 

justify  under  it.     Sandford  v.  Nichols,  Where  tJie  Statute  Beqnbeo  an  Afflrma- 

13  Mass.  286.  tive  AUegation  that  the  magistrate  is 

But  where  it  appears  from  the  war-  **  satisfied    by  evidence    presented  to 

rant  under  the  hand  of  the  justice  that  him,*'  the  requirement  is  not  complied 

there  was  an   oath   that  the  properly  with    by  the  statement  **  satisfactory 

was  stolen,  but  the  statement  is  fol-  evidence  being  presented."     State  v. 

lowed  by  a  reference  in  a  complaint  in  Whalen,  85  Me.  471. 

the  words, '*  as  will  appear  by  the  com-  8.  Glennon  v,   Britton,  155  III.  243; 

plaint,'*  and  the  complaint  shows  that  Johnson  v.  Comstock,  14  Hun(N.  Y.) 

no  oath  was  ever  made  that  there  was  238;  State  e^.  Intoxicating  Liquors,  44 

anv  felony  committed,   or  any   place  Vt.  208. 

pointed  out  where  the  property  was  Plaoe  Hot  Designated.  —  A  search  war- 
supposed  to  be,  the  justice  has  no  juris-  rant  cannot  give  a  direction  to  search 
diction  to  issue  a  search  warrant.  Gru-  any  oilier  place  than  the  particular 
mon  V,  Raymond,  I  Conn.  40,  6  Am.  place  pointed  out.  Grumon  v.  Ray- 
Dec.  200.  mond,  I  Conn.  40,  6  Am.  Dec.  200. 

2.  Com.     V.     Certain     Intoxicating  Beferenoe  to  Complaint.  —  Where  the 
Liquors,  105  Mass.  178.  complaint  contains  a  description  of  the 

Soflloienoy.  —  This  clause  "  probable  articles  and   designates  the   place    of 

cause  having  been  shown  for  the  issu-  concealment  it  has  been  held  that  the 

ing  of  this  warrant,"  inserted  at  the  warrant  need  not  repeat  these  matters, 

close  of  the  sentence  directing  the  offi-  but   may  contain  a   reference   to  the 

cer  to  enter  and  search  a  building,  in  a  complaint.      Com.    v.    Dana,    2    Met. 

warrant  to  search  for  and  seize  intoxi-  (Mass.)  329. 

eating  liquors,  under  Stat.  Mass.  1869,        4.  Grumon  v.  Raymond,  i  Conn.  40, 

c.  415,  sufficiently  shows  that  the  court  6  Am.  Dec.  200,  holding   that   where 

828  Volume  XIX. 


Btqnlsites  Md  SEARCH  WARRANTS,     Saffideiwy  of  Warrant. 

b.  Reasonable  Certainty  —  Ownership  and  Occupancy. 
—  A  designation  which  identifies  with  reasonable  certainty  the 
place  or  places  to  be  searched  is  sufficient,^  as  by  describing  the 
house  as  of  a  certain  number  on  a  certain  street,  and  as  occupied 
and  owned  by  the  named  persons.*     But  the  description  as  to 

the  warrant  points  out  that  the  prop- .  warrant.     Lowrey  r.  Gridley,  30  Conn, 

erty  is  concealed  at  a  certain  place  *'  or  450. 

some  other  place/'    it   is  insufficient;  8.  Hornig  v,   Bailey,    50  Conn.   40; 

Lowrey     v,    Gridley,    30    Conn.    450;  Stale  v,  Thompson,  44  Iowa  399;  Com. 

State  z'.  Robinson,  33  Me.  564;  McLeod  v.  Certain    Intoxicating    Liquors,   113 

V.  Campbell,  26  Noira  Scotia  458.     See  Mass.     208;     Com.     v.     Intoxicating 

also  I  Chitty  Crim.  Law  (5th  Am.  ed.)  Liquors,     113     Mass.    455;    Com.    v, 

66;  Money  v.  Leach,   i  W.   Bl.  555,  3  Certain     Intoxicating     Liquors,      122 

Burr,    l^bb\    Entick   v.   Carrington,   2  Mass.  36;  Com.  v.  Dana,  2  Met.  (Mass.) 

Wils.  C.  PI.  275,  19  How.  St.  Tr.  1030;  329;  Wright  v.  Dressel,  140  Mass,  147; 

Const.  U.  S.,  art.  4.  Meicalf  v.  Weed,  66  N.  H.  176;  Stale 

Vo  Dlioretion  in  Offloer.  —  Thedescrip-  v,  Markuson,  7  N.  Dak.  155;  State  v. 

tion  should  not  be  such  as  to  leave  any  Snow,  3  R.  I.  64. 

discretion  to  the  officer  as  to  the  place  Boffloiency  of  Deieription  — ninstra- 
to  be  searched.  State  v.  Intoxicating  tions.  —  The  description  of  the  place 
Liquors,  44  Vt.  ^08;  McLeod  v.  as  **  the  dwelling  of  R.  H.  of  Shrews- 
Campbell,  26  Nova  Scotia  458.  bury  "  is  sufficiently  certain.     Lincoln 

**8iupeet6d  PlaoM."— It  is  not  suffi*  v.  Smith,  27  Vt.  328. 

cient   if   the   warrant    commands    the  A  description  as  *'  a  certain  grocery 

search    of     the    "  suspected    places."  store,  the  cellar  under  the  same,  and 

People  V.   Holcomb,  (Supm.  Ct.  Gen.  the  premises  there  situate,  to  wit,  on 

T.)  3  Park.  Crim.  (N.  Y.)  656.  the  easterly  side  of  Main  street,  and 

1.  Metcalf  V.   Weed,  66   N.  H.   176;  numbered  375  on  said  street,  in  the  city 

State  V.  Snow,  3  R.  I.  64.  of  Worcester  in  said  county,  and  occu- 

Deieriptioii   Soffloient  in  Deed.  —  The  pied  by  A.,"  is  sufficient  under  Stat, 

constitutional  requirement  of  a  special  Mass.  1869,  c.  415,  g  44,  although  the 

designation  of  the  place  to  be  searched  grocery  store  and  cellar,  which  only  are 

has  been  said  not  to  be  answered  by  occupied  by  A.,  are  in  a  block  of  four 

words  which,  if  used  in  a  conveyance,  stories,  and  two  other  rooms   in   the 

would  be  ineffectual  to  convey.     State  first  story,  bearing  other  numbers,  are 

V.    Robinson,   33    Me.    564;    Jones    v.  occupied   as   stores  by   other   parties. 

Fletcher,  41  Me.  256.  Com.    v.     Intoxicating     Liquors,    113 

A  description  is  sufficiently  certain  Mass.  13. 

if  it  is  such  as  would  be  required  in  a  Where  the  warrant  directed  the  officer 

deed  of  conveyance.     State  v,  Barilett,  to    enter  *'  the    house    and    premises 

47  Me.  388.  mentioned  in  the   above   complaint," 

Metes  and  Bounds.  —  It  is  not  neces-  and  the  language  of  the  complaint  was 

sary  that  the  premises  be  described  by  "  the  house  and  premises  of  E.   D.  of 

metes  and  bounds.    Sleeth  v.  Hurlbert,  G.,  in  said  county  of  H.,"  and  E.  D. 

35  Can.  Sup.  Ct.  620.  was  the  only  man  of  that  name  in  that 

ninstration.  —  **  A  certain  wagon  on  place,  and  he  owned  and  occupied  the 

the  fair-ground  on  the  easterly  side  of  house  searched,  it   was  held  that  the 

Union  Hall  in  Searsport,"  was  held  to  words    **  house    of     E.     D."     meant 

describe    sufficiently    the    place   to   be  the  house  occupied  by  him,  and  that 

searched.     State  v,  Knowlton,  70  Me.  the  words  **  and   premises "    referred 

200.  only  to  the  premises  used  and  occupied 

Where  the  place  was  described  as  a  in  connection  with  the  house.    Wright 

brick    store,    and    the    property    was  v.  Dressel,  140  Mass.  147. 

seized  in  a  wooden  addition  in  the  rear  So  a  search  warrant  describing  the 

of  the  brick  building,  which  addition  place  to  be  searched  as  "  the  dwelling 

communicated  with  the  main  building  liouse  of  Procter  Dwinnels,  mentioned 

by  a  door,  and  the  store  was  known  in  in  the  above  information,"    which   is 

the  neighborhood  by  the  name  "  brick  annexed,  and  in  which  the  place  to  be 

store,"  it  was  held  that  the  place  suffi-  searched  is  described  as"  the  dwelling 

cieatiy  answered  the  description  of  the  house  of  Proctor  Dwinnels  of  Rowley, 

B29  Volume  XIX. 


BeqniiitM  Md  SEARCH   WARRANTS.    SnffloitikejofWamat. 

the  ownership  must  be  such  as  to  identify  certainly  the  place  to 
be  searched,  and  a  misdescription  in  this  regard  will  render  the 

warrant  bad.*     A  command  to  search  the  dwelling  house  of  a 

person  will  authorize  the  search  of  the  house  in  which  such  per- 
son lives,  but  not  of  a  house  owned  by  him  and  rented  and  occu- 
pied by  another.* 

in  said  county,"  will  protect  an  officer  i  Conn. 40,  6  Am.  Dec.  200;  "theprem- 
who  acts  under  it  in  searching  the  ises  of  John  Doe,  alias^  in  the  town 
dwelling  house  of  Procters.  Dwinnels  of  B.,  or  in  the  neighborhood  thereof, 
in  Rowley,  if  that  is  the  place  intended  in  the  county  of  S./'  Ashley  v.  Peter- 
to  be  searched,  and  there  is  no  person  son,  25  Wis.  621.  See  also  Johnson  c^. 
in  the  town  by  the  name  of  Procter  Comstock,  14  Hun  (N.  Y.)  238;  Reed  v. 
Dwinnels.  Dwinnels  v.  Boynton,  3  Rice,  2  J.J.  Marsh.  (Ky.)  44,  19  Am. 
Allen  (Mass.)  310.  Dec.  122;  Com.  v.  Certain  Intoxicating 

A  complaint  under  Pub.  Stat.  Mass.,  Liquors,  97  Mass.  334;  State  v.  Certain 

c.  100,  §  30,  averred  that  intoxicating  Spirituous  and    Intoxicating  Liquors, 

liquors  were  kept  by  a  certain  person  33  Me.  564. 

in  a  "  hotel  and  barn,"  on  the  north  If    the  house   be   described  as    the 

side  of  the  street  in   H.,  *'  known  as  house  of  a  company,  such  description 

the  Valley  House  and  barn  in  the  rear  will  not  authorize  the  search   of  the 

thereof,  next  east  of  the  bakery  build-  house    of    an    individual    member    of 

ing,  occupied  in  part  by  "  a  third  per-  the  company.     Sandford  v,  Nichols,  13 

son.      The  search  warrant   recited   in  Mass.  286,  7  Am.  Dec.  151.     Nor  will 

substance   the   averment  of   the   com-  a  search  warrant  commanding  an  officer 

plaint.     It  was  held  that  (he  complaint  to  search  the  premises  of  B.  P.  Tuell 

and  warrant  sufficiently  described  the  authorize  the  officer  to  search  the  prem- 

building    to    be     searched     so    as    to  Ises  of  Benjamin  P.  Tuell.    Tuell  v. 

identify  it.     Com.   v.  Certain   Intoxi-  Wrink,  6  Blackf.  (Ind.)  249. 

eating  Liquors,  146  Mass.  509.  A  warrant  commanding  the  officer  to 

"  The  office  of  D.,"  with  a  statement  search  a  building  described  as  occu- 

of  the  number  thereof  and  the  sireet  pied  by  A,  but  in  fact  occupied  by  A 

in   which   it  is  situated,   is  sufficient  and  B  in  separate  tenements,  will  not 

though   the   office   is  occupied   by  D.  authorize  him  to  search  a  closet  which 

and  A.     Com.  v.  Dana,  2  Met.  (Mass.)  is    a    part    of    B*s    tenement    and    is 

329.  not  used  by  A.     Com.  v.  Newton,  123 

A    warrant  directing  the   search  of  Mass.  420. 

a  dwelling  house  sufficiently  describes  Where  the  warrant  commanded  the 

the  premises  by  an  averment  that  the  officer     to     search     certain    described 

house  is  occupied   by   the  defendant  premises  occupied  by  a  certain  named 

and  situate  on  the  east  side  of  Blake  person,  the  description  bein^  of  a  block 

street —  the  house  being  in  fact  so  oc-  of  two  dwelling  houses  separated  by  a 

cupied  and  situate  east  of  Blake  street,  partition  wall,  one  being  occupied  by 

but  not  adjoining  it — although  there  the  person  named  and   the  other  by 

is  another  house  between  that  of  the  another   person,   it   was  held  that  the 

defendant  and   the  street,  and  access  warrant  did  not  authorize  a  search  of 

to  the  defendant's  house  is  by  an  alley  the     house     occupied    by    the    latter, 

running  from  the  street  past  another  Flaherty  v.  Longley.  62  Me.  420. 

tenement.     Slate  v.  Minnehan,  83  Me.  But  a  warrant  against  a  house,  de- 

310.     And  to  describe  the  place  as  "  a  scribing  it  as  of  a  certain  number  on 

certain  tenement  situate  on  E.  street,  the  easterly  side  of  a  certain  street,  and 

and  numbered  136  on  said  street,*'  will  further  describing  it  as  occupied  by  a 

suffice.     Com.  v.  Intoxicating  Liquors,  certain  person,  was  held  to  be  sufficient 

150  Mass.  164.  to  justify  a  search  of  the  whole  house, 

1.  Insnffioient  Deseriptlon  of  Flaoe. —  whether  the  allegation  as  to  the  per- 
"  The  houses  and  buildings  of  Hiram  son  by  whom  it  was  occupied  was  true 
Ide  and  Henry  Ide,"  Humes  v.  Taber.  or  not,  the  house  being  in  fact  occu- 
I  R.  I.  464;  ••  the  premises  of  Aaron  pied  by  such  person  and  others.  Pa- 
Hyatt,  in  said  Wilton,  and  other  sus-  quet  v.  Emery,  87  Me.  217. 
pected  places,  houses,  stores,  or  barns  8.  McGIinchy  v.  Barrows,  41  Me. 
in  said  Wilton,"  Grumon  v.  Raymond.  74;  'Humes  v.  Taber,  i  R.  I.  464. 
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Bnlldiiig  Known  \if  Two  Vnmbors.  —  If  a  building  is  known  by  two 
numbers,  and  is  as  well  known  by  the  one  as  the  other,  it  may 
be  described  by  either.* 

Mlraamiiig  Strtet.  —  The  warrant  is  not  invalidated  by  so  misnam- 
ing one  street  in  the  description  of  the  place  to  be  searched,  as 
to  make  the  application  of  the  whole  description  impossible,  if  in 
other  respects  the  place  is  described  truly,  and  so  as  to  identify 
it  with  the  place  described  in  the  complaint.* 

c.  Search  of  Several  Places.  —  It  is  no  objection  to  a 
search  warrant  that  it  directs  the  officer  to  search  several  differ- 
ent places,'  as  where  the  search  is  expressly  directed  against  a 
dwelling  house  and  appurtenances ;  ^  but  a  direction  to  search  a 
dwelling  house  alone  will  not  authorize  the  search  of  a  barn.' 

d.  Variance  Between  Warrant  and  Complaint.  — 
Material  variance  between  the  description  in  the  warrant  and 
that  in  the  complaint  will  render  the  warrant  void.* 

1.  Com.  V,  Certaia  Intoxicating  enclosure  witli  the  one  specifically 
Liquors,  6  Allen  (Mass.)  596.  mentioned  in   the  warrant,  but  sepa- 

2.  Downing  v.  Porter,  8  Gray  (Mass.)  rated  from  it  by  a  narrow  passageway 
539.  the  top  of  which  is  cohered  with  rough 

Street  Kaown  by  Two  Kunet.  —  When  boards,  each  building  and  the  passage- 

a  street  is  designated  in  the  complaint  way  having  a  separate  entrance  from 

by  a  name  other  than  that  given  it  by  the  street.     Com.  v.  Certain  Intoxicat- 

the  municipal  authorities,  evidence  is  ing  Liquors,  140  Mass.  287.     See  also 

competent  that  it  is  known  by  the  one  State  v,  Kelleher,  81  Me.  346. 

name  as  well  as  the  other;  and  evi-  6.  Com.     v.     Certain     Intoxicating 

dence  of  persons  living  in  the  neigh-  Liquors,  109  Mass.  371;  Com.  v,  Cer- 

borhood,  and  using  the  street  for  years,  tain  Intoxicating  Liquors,   115  Mass. 

that  they  never  heard  it  called  by  an-  145. 

other  name  than  that  given  in  the  com-  Imiiiaterlal     Yarlanoe.  —  Where     the 

plaint,  is  sufficient.     Com.  v.  Certain  warrant  used  the  word  "  places  "  and 

Intoxicating  Liquors,  113  Mass.  208.  the  complaint  used  the  word  "  place," 

8.  Hornig  v.    Bailey,   50  Conn.  40;  the  variance  was  held  to  be  immaterial. 

Gray  v,  Davis,  27  Conn.  447;  Meek  v,  Hornig  v,  Bailey,  50  Conn.  40. 

Pierce,  19  Wis.  300.  Where    the    complaint   recited   that 

Bat  each  of  the  several  places  must  liquors  were  kept  "  in  a  certain  build- 
be  described.  Grumon  v.  Raymond,  i  ing  situate  on  B  street,  and  numbered 
Conn.  40.  152  on  said  street,  in  said  Boston,  and 

4.  Bwdllng  Home  and  Appnrteiuuioei.  the  first  floor  of  said  building  occupied 
—  But  a  description  of  the  place  as  by  said  J.  C.  as  a  place  of  common  re- 
"  a  certain  dwelling;  house  and  appur-  sort  kept  therein,''  and  prayed  for  a 
tenances  "  was  held  to  be  sufficient  to  warrant  to  search  '*  said  first  floor  of 
authorize  the  search  of  an  outbuilding  said  building,"  and  the  warrant  con- 
separated  from  the  dwelling  by  an  tained  the  same  description  and  di- 
open  passageway,  but  occupied  and  rected  "  the  first  floor  of  said  building  " 
used  by  the  respondent  in  connection  to  be  searched,  it  was  held  that  there 
with  the  dwelling.  State  v.  Burke,  66  was  no  variance.  Com.  v.  Certain  In- 
Me.  127;  State  v.  Woods,  68  Me.  409.  toxicating  Liquors,  107  Mass.  216. 
See  also  Meek  v.  Pierce,  iq  Wis.  300.  Where    a    complaint  described   the 

6.  Tones  v,  Fletcher,  41  Me.  254.  premises  as  "  a  certain  building  situ- 

BnUding  Hot  in  Baine  Enelofure.  —  Nor  ated  in  Wendell,  at  Wendell  Depot  so 

will  a  warrant  under  Pub.  Stat.  Mass.,  called,  kept  as  a  store  by  William  Put- 

c.   100,  §  30,  to  search  a  certain  build-  nam,"  and  the  warrant  described  them 

ing  "  and  the  outbuildings  within  the  as  "  a  certain  buildint^  situated  in  said 

cartilage  thereof,"  authorize  a  search  Wendell,  at  Wendell  Depot  (so  called) 

of  another  building,  not  in  the  same  kept  in  a  store  by  William  Putnam,"  it 
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5.  Deteriptioii  of  Property.  —  Search  warrants  are  required  to 
specify  particularly  the  thing  to  be  seized.* 

S«I!bi«iioo  to  Ocnnplaint.  —  If  the  warrant  and  complaint  are  on  the 
same  paper,  and  the  property  is  described  in  the  complaint,  and 
the  warrant  directs  the  officer  to  search  for  the  things  **  men- 
tioned in  the  above  complaint,"  the  process  is  sufficient.* 

6.  Direction  to  Competent  Officer.  —  A  search  warrant  should  be 
directed  to  a  competent  officer  and  not  to  a  private  person, 
though  it  is  proper  that  the  party  complaining  should  be  present 
and  assist  the  officer,  as  he  may  be  able  to  identify  the  property 
for  which  search  is  made.' 

7.  Mandate  to  Officer  — a.  Compliance  with  Statute. — 
Where  the  statute  expressly  provides  for  certain  directions  to  the 
officer,  it  must  be  complied  with,  and  an  omission  in  this  regard 
will  render  the  warrant  defective.* 

was  held   that  this  variance  did  not  implements,  and  other  chattels  and  ap- 

vitiaie  Ihe  warrant.     Com.  v.  Certain  paratus  which  complainant  is  unable  to 

Intoxicating  Liquors,  97  Mass.  63.  specify,    used    and    kept    to    be   used 

In  State  t'.  Robinson, 49  Me.  285,  the  in  unlawful  gaming,'*  specifying  the 
complaint  described  the  place  as  *'  the  place,  etc.,  is  a  sufficient  description  of 
store  occupied  by  said  R.,  situated  on  the  properly  within  Michigan  Constitu- 
the  northerly  side  of  F.  street  in  said  tion,  art.  6,  §  26.  Hastings  v.  Haug, 
P.,  being  numbered  197  on  said  85  Mich.  87.  See  also  Com.  v.  Gaming 
street,"  and  in  the  warrant  the  descrip-  Implements,  119  Mass.  332. 
tion  was  the  same,  except  that  the  Ownenhip.  —  A  search  warrant  need 
number  was  stated  to  be  179.  It  was  not  state  in  whom  the  ownership  re- 
held  that  the  warrant  justified  the  sided,  because  a  person  may  be  indicted 
search  of  number  197,  it  appearing  in  and  convicted  of  stealing  the  goods  of 
evidence  that  R.  occupied  only  that  a  person  unknown.  Bell  v.  Clapp,  10 
store,  which  was  situated  on  the  north-  Johns.  (N.  Y.)  263,  6  Am.  Dec.  339. 
erly  side  of  F.  street.  8.  Com.  v.  Dana,  2  Met.  (Mass.)  329. 

And  in  State  v,  Bartlett,  47  Me.  388.  S.  i  Chitty  Cr.  Law  (51b  Am.  ed.)  65; 

the  place  to  be  searched  was  described  Archbold's    Cr.     Law   (8th    ed.)    130; 

in  the  complaint  as  '*  formerly  owned  Cooley's  Const.  Lim.  (6th  ed.)  369. 

by  Amo  Biltues,"  and  in  the  warrant  But  in    Wisconsin  it  is  held  that,  at 

the  name  "Arno  A.  Bittues  **  was  sub-  common  law,  a  justice   of  the  peace 

stituted;  it  was  held  that  the  other  part  may  direct  a  search  warrant  to  any  par- 

of  the  description  was  sufficiently  clear  ticular  private  person  by  name,  and  that 

to  designate  the  place,  independent  of  this  common-law  power  is   not  taken 

the  repugnant  words,  and  therefore  the  away  by  Rev.  Slat.  Wis.,  c.  173,  §  3. 

latter  might  be  rejected.  Meek  v.  Pierce,  19  Wis.  300.     See  also 

1.  Glennon  v.  Britton,  155  111.  243.  generally  articles  Summons  and  Pro- 

BoAoienoy    of   Deseriptioii. — "Three  cess;  Warranty. 

cases  of  women's  and  misses'  boots,  of  Coniplianoe  with   Statute. —  A  search 

the  value  of  one  hundred  dollars;  a  lot  warrant  directed  to  "  any  constable  " 

of  oak  tanned  soles  of  the  value  of  fifty  of  the  county  was  held  to  be  invalid, 

dollars;  and  ten  sides  of  sole  leather  of  the  statute   requiring  all  search  war* 

the  value  of  forty  dollars,"  is  a  suffi  rants  to  be  directed  to  **  the  sheriff  of 

cienc  description.     Dwinnels  v.  Boyn-  the   county,   or    to  any   constable    or 

ton,  3  Allen  (Mass.)  310,  marshal  of  the  town  or  city,"  where  the 

But  *•  goods,   wares,  and   merchan-  property  is  concealed.     People  v.  Hol- 

dise,"  wiihoutany  specification  of  their  comb,   (Supm.   Ct.    Gen.    T.)  3   Park, 

character,  qu^lilv,  number,  or  weight,  Crim.  (N.  Y.)  656. 

or  any  other  circumstance  tending  to  4.  Inyentory. — A   failure   to  comply 

distinguish    them,    is     not    sufficient,  with  a  provision  that  the  warrant  shall 

Sandford  v.  Nichols,  13  Mass.  286.  direct  the  officer  to  make  an  inventory 

'*  Goods  and  Chattels,  to  wit,  gaming  of  the  property  seized  will  render  the 
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b.  To  Search  and  Make  Arrest.  —  The  warrant  should 
command  the  officer  to  search  the  premises  described  therein  for 
the  property  specified,  and  if  found  to  bring  it,  together  with  the 
person  in  whose  possession  it  is  found,  before  some  justice  of 
the  peace,  to  the  end  that  upon  further  examination  of  facts  the 
property  and  prisoner  may  be  disposed  of  according  to  law.^ 
But  if  the  statute  which  prescribes  the  form  of  such  a  warrant 
omits  the  clause  of  arrest,  it  has  been  held  that  it  should  not  be 
inserted  in  the  warrant.* 

warrant  defective,  and  the  fact  that  the  Kan.  App.  52;  Glennon  v,  Briiton,  155 

officer  made  the  inventory  wiU  not  care  III.  241;  State  v,  Dunphy,  79  Me.  109. 

the  defect.     Hussey  v.  Davis,  58  N.  H.  FaUore  to  Find  Property.  —  It  is  only 

317.     See  also  Haworth  v,  Newell»  102  after  a  search  by  the  officer  that  he 

Iowa  545.  learns  whether  he  is  to  arrest  the  de- 

To  "  Xake  Due  Betnm."  —  Under  Gen.  fendant  or  not,  and  if  he  fails  to  find 

Stat.  Mass.,  c.  86,  §  42,  a  direction  in  a  the  property  no  arrest   is  to  be  made, 

search  warrant  for  the  officer  to  **  make  This  was  held  under  an  act  providinfj^ 

daereturnof  this  warrant"  will  suffice,  that  a  party  accused  shall  be  arrested 

Com.  V.  Certain  Intoxicating  Liquors,  in  case  certain  kinds  of  property  de- 

97  Mass.  62.  scribed  in  the  act  are  found  about  his 

Yarianoe  Between  Warrant  and  Com-  premises.    Lippman  v.  People,  175  III. 

plaint  —  Unneoeisary  Direetion  in  War-  114. 

rant.  —  Where  the  warrant  contained  a  Warrant  Hot  Kaming  Party  — Keoei- 
command  to  search  the  defendant,  in  litj  of  Further  Proeew.  —  Under  a 
addition  to  the  specific  designation  of  municipal  ordinance  against  gambling, 
the  premises  to  be  searched  in  the  com-  it  was  held  in  Wisconsin  that  a  person 
plaint  and  warrant,  there  being  no  cor-  arrested  under  a  search  warrant  but 
responding  allegation  in  the  complaint,  not  named  therein,  and  against  whom 
or  prayer  for  process  to  search  the  per-  no  direct  charge  was  made  in  the  affi- 
son  of  the  defendant,  it  was  held  that  davit,  could  not  be  detained  upon  such 
as  nothing  appeared  from  the  record  warrant  alone,  pending  an  adjourn- 
to  show  that  the  command  complained  ment,  but  that  a  complaint  must  be 
of  had  ever  been  acted  on,  so  much  of  made  against  him  and  process  issued 
the  warrant  as  referred  to  the  search  of  thereon.  State  v,  Newman,  96  Wis. 
the  person  might  be  eliminated  and  the  258. 

process  would  be  sufficient  for  the  baU  Strict  Complianoe   with   Statute  —  Di- 

ance;  that  the  objection  was  not  that  reetion  to  Summon  Initead  of  to  Arreet.  — 

the  record  contained  too  little,  but  too  Under  a  statute  requiring  the  warrant 

much;  not  that  it  empowered  the  officer  to  direct  the  officer  to  arrest  a  person, 

with  no  authority,  but  with  more  than  etc.,  a  warrant  which  only  required  the 

he  cculd   pioperly  execute;  and   that  respondent  to  be  summoned  was  held 

in  such  a  case  the  matter  complained  to  be  void.     State  v.  Leach,  38  Me.  433. 

of  might  be  regarded  as  surplusage.  2.  Separate     Warrant     of     Arreit. — 

State  V.  Chartrand.  86  Me.  547.  *'  Under  the  present  law  of  Missouri, 

1.  I  Chitty  Crim.  Law  (5th  Am.  ed.)  a  search  warrant  properly  should  not 

65;  Cooley's  Const.  Lim.  (6th  ed.)  369.  contain  a  clause  of  arrest.    The  func- 

See  also  Bell  r.  Clapp,  10  Johns.  (N.  tion  of  such  a  warrant  is  to  cause  a 

Y.)  263,  wherein  an  officer  in  an  action  search  to  be  made  by  an  officer  at  a 

of  trespass  justified   under  a  warrant  particular  place  for  personal  property 

directing  the  arrest  of  a  person  named  stolen  or  embezzled,  and  to  secure  the 

or  of  any  person  in  whose  custody  the  production  of  the  property,  if  found, 

property  might  be  found,  and  the  court  before   the  magistrate.      If   the  facts 

said  that  "  it  would  probably  have  been  stated  in  the  sworn  application  for  it 

the  duty  of  the  officer  to  have  arrested  also  constitute  a  charge  of  crime,  the 

any  person  in  possession  of  the  stolen  magistrate  may  issue  a  separate  war- 

fifoods  at  the  place  designated,  without  rant  of  arrest,  though  in  that  event  the 

any  directions  in  the  warrant,  and  to  insertion  of  such  order  in  the  search 

have  carried  him  before  the  justice  for  warrant  would  be  a  mere  irregularity 

examination;  "  Slate  v.   Undgrove,  i  not  vitally  afifecting  the  legality  of  the 
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c.  Time  of  Search.  —  It  seems  that  under  the  common  law 
a  search  warrant  must  direct  the  search  to  be  made  in  the  day- 
time,* the  only  search  warrant  known  to  the  common  law,  how- 
ever, being  that  for  stolen  goods;*  but  by  statute  in  several 
states  a  direction  may  be  inserted  that  the  warrant  be  served  in 
the  night-time  as  well  as  in  the  daytime.' 

8.  Seal  —  The  authorities  are  in  conflict  upon  the  question 
whether  a  seal  is  essential  to  the  validity  of  a  warrant  of  a  justice 
of  the  peace,  if  the  statute  is  silent  on  the  subject.* 

V.  Setueh.  —  The  officer's  return  to  a  search  warrant  must  be 
made  within  the  time  prescribed  by  law,*  and  must  show  his 
doings  under  the  mandates  of  the  writ,  and  show  that  his  acts 
were  in  accordance  with  such  mandates   and    the  statute.*     It 

process."     Boeger  v.  Langenberg,  97  Am.  Dec.  650,  wherein  it  was  said  that 

Mo.  300.     See  also  the  statutory  defi-  a  seal  was  unnecessary  to  the  validity 

nitions,  supra^  I.  Definition  and  Nature,  of  a  search  warrant  upon  the  general 

1.  Com.  V.  Hinds.  145  Mass.  182.  principle,  unless  expressly  required  by 

Lord  Hale  says:    *'  It  is  fit  that  such  statute.     But  see   State   v.  Drake,  36 

warrants   to   search   do    express    that  Me.  368.     And  in  People  v.  Holcomb, 

search  be  made  in  the  daytime;  and  (Supm.  Ct.  Gen.  T.)  3  Park.  Crim.  (N. 

though  I  will  not  say  they  are  unlawful  Y.)  656,  it  is  held  that  such  a  warrant 

without  such  restriction,  yet  they  are  was  invalid    without  a  seal.     See  in 

very  inconvenient  without  it,  for  many  general  article  Warrants. 

times,  under  pretense  of  searches  made  5.  Haworth  v.  Newell,  102  Iowa  545; 

in  the  night,  robberies  and  burglaries  State  v.  Guthrie,  90  Me.  448,   wherein 

have   been  committed,   and  at  best  it  it  is  said  that  the  legislature  has  rec- 

creates  great  disturbance."     2  Hale  P.  ognized    the   necessity  of    immediate 

C.  150;  Cooley's  Const.  Lim.  (6th  ed.)  execution  of  a  warrant  in  liquor  prose- 

369;  I  Chitty  Cr.  Law  (5th  ed.)  64.  cutions,    the    officer    being    expressly 

8.  Com.  V.  Hinds,  145  Mass.  182.  directed  by  the  warrant  and  the  statute 

8.  See  Com.  v.  Hinds,  145  Mass.  182.  to  ''  make  immediate   return  of  said 

wherein  it  was  held,  under  the  several  warrant." 

statutes  in  that  state,  that  it  was  the  Where  the  0 Aotf  If  Anthoriied  to  Arreft 

intention  of  the  legislature  to  authorize  a  Keeper  of  Property  Who  Prevents  the 

the  execution  of  search  warrants  in  the  Beiiare  Thereof  by  DiMtroying  It,  and  is 

night-time,  the  court  holding  that  as  required  to  return  the  fact  and  manner 

the  warrant  in  question  was  not  a  com-  of  the  destruction  and  as  near  as  may 

mon-law  warrant  its  validityand  effect  be  the  quantity  destroyed,  before  the 

must  be   determined   by  the   statute,  magistrate,  these  facts  are  to  be  proved 

See  also  State  v,   Brennan,  25  Conn,  by  evidence  and  not  by  the  officer's  re- 

280.  turn,  and  the  person  who  prevented  the 

As  an  ninstration,  see  N.  Y.  Code  seizure  cannot  object  that  the  return  is 

Crim.    Pro.,   g  801,    which    provides:  not  sufficiently  certain  as  to  the  quality 

**  The  magistrate  must  insert  a  direc-  and  quantity  of  the  property  destroyed, 

tiun  in  the  warrant  that  it  be  served  State  v.  Stevens,  47  Me.  357. 

ill  the  daytime,  unless  the  affidavits  be  6.  State  v.  Newman,   96   Wis.   258, 

poiiiive   that  the   property  is  on  the  holding  that  where   such   a  warrant, 

person  or  in  the  place  to  be  searched;  under  a  municipal  ordinance,   is   the 

in  which  case  he  may  insert  a  direction  foundation  of  a  prosecution  of  the  per- 

that  it  be  served  at  any  time  of  the  day  son  arrested  under  it,  the  leturn  must 

or  night."     So  also  in  Mich.  Rev.  Stat.,  state   the   facts  which  authorized  the 

c.  170,  §  I,  and  Mo.  Rev.  Stat.  1889,  arrest. 

§  4306,  similar  provisions  are  made.  Warrant    Issued    After    Beisnre.  —  If 

And  in  ////w^'j a  warrant  may  be  issued  chattels  are  seized  before  the  issuance 

by  two  justices  to  authorize  a  search  in  of  a  warrant,  under  statutory  authority, 

the  night-time.     Rev.  Stat.  111.  (1880).  and  thereafter  a  warrant  is  procured,  a 

c.  38,  §  375.  return  that  the  articles  were  seized  on 

C  State  V,  McNally,  34  Me.  210,  56  a  date  which  is  subsequent  to  the  date 
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must  specify  the  property  taken,  and  the  place  where  and  the 
person  from  whom  it  was  taken.* 

VL  DlSFOnTlov  of  Pbopebtt.  —  If  upon  the  return  of  the 
warrant  and  the  hearing  before  the  justice  it  should  appear  that 
the  property  was  not  stolen,  or  if  it  is  found  not  to  be  of  a  char- 
acter or  use  obnoxious  to  the  statute,  it  should  be  restored  to 
the  possessor.  Otherwise  it  is  either  to  be  held  in  order  that  the 
guilty  party  may  be  proceeded  against  by  indictment  and  the 
party  entitled  to  it  may  have  restitution,  or  to  be  disposed  of 
according  to  the  statute,*  the  disposition  of  property  seized 
under  such  warrants  being  generally  a  matter  of  statutory  regu- 

of  the  issuance  of  the  warrant  was  held  If  the  keeper  of  the  property  may  be 

not  to  afifect  the  validity  of  the  seizure  arrested  where  he  prevents  the  officer 

in  a  collateral   proceeding.      Ring  v,  from  making  the  seizure  by  destroying 

Nichols,  91  Me.  478.  the  property,  and  the  officer  must  re- 

A  return  on  such  a  warrant  may  turn  the  fact  and  manner  of  the  de- 
show  that  the  property  was  seized  struction  before  the  magistrate,  these 
under  the  warrant.  State  v,  Dunphy,  facts  must  be  proved  by  evidence  and 
79  Me.  104.  not   by   the  officer's  return.     State  v, 

1.  Glennon  u,  Britton,  155  111.  243.  Stevens,  47  Me.  357. 

"Within     Deseribed."  —  Where      the  8.  i  Chitty  Grim.  Law  (5th  Am.  ed.). 

place  is   designated   in    the   warrant,  p.   67;    Glennon    v.   Britton,    155    111. 

the  return  that  the  officer  searched  the  243. 

**  within  described  premises  "  is  suffi-  "  The  party  who   had   the  custody 

cient.     Com.  v.  Certain   Intoxicating  of  the  goods  is  to  be  discharged  if  they 

Liquors,  6  Allen  (Mass.)  596;  Com.  v,  were  not  stolen;  and  if  they  were,  not 

Intoxicating    Liquors,    113   Mass.    13;  by  him  but  by  another  person  who  sold 

State    V,    Twenty-Five     Packages    of  or  delivered  them  to  him,  and  it  appear 

Liquor,  38  Vt.  387.  that  he  was  ignorant  of  the  mode  in 

Where  the  return  describes  property  which  they  were  procured,  he  may  be 

seized  as  the  "  following  described,"  discharged,   but   bound  o<rer  to  give 

followed  by  a  description  as  contained  evidence  as  a  witness  against  him  that 

in  the  warrant,   this  is  equivalent  to  sold  them;  if  it  appear  that  he  knew 

saying  that  the  articles  were  thus  de-  them  to  be  stolen,  then  he  should  be 

scribed  in  the  warrant.     State  v.  Hall,  bound  to  answer  the  felony,  for  there 

81   Me.  34;  State  v.  McCann,   59  Me.  is  a  probable  cause  of  suspicion,  at 

383.  least,   that  he  was  accessory  after  the 

Inventory.  —  If  property  is  taken  un-  fact."     i  Chilly  Crim.  Law  (5th  Am. 

der  a   warrant,    a   written    inventory  ed.)  67. 

thereof  should    be    delivered    to    the  Bestoration  After  AoquittaL  —  Where 

magistrate.     Haworth  v,  Newell,    102  the  defendant   was  acquitted    of    the 

Iowa  545.  offense  of  larceny  of  money  taken  from 

Betnm  as  Evldsnod.  —  The  officer's  re-  her  by  a  search  warrant,  it  was  held 

turn  upon  the  warrant  should  be  read  that  the  court  could  not,  against  the 

before  the  jury  as  exhibiting  what  is  objection  of  the  defendant,  impanel  a 

to  be  proved,  but  not  as  any  part  of  jury  to  determine  the  ownership  of  the 

the  proof  itself  to  sustain  the   prose-  money;  that  the  acquittal  of  the  de- 

cution.      Sute    v.    Howley,    65    Me.  fendant  justified  the  presumption  that 

100.  the  money  had  not  been  stolen,  and 

In  State  v.  Lang,  63  Me.  215,  it  was  that  the  defendant  was  entitled  to  go 

held  that  the  returns  upon  the  warrants  out  of  court  and  be  placed  in  the  same 

are  admissible  in  evidence  as  a  part  of  position  she  was  in  before  the  money 

the  records  of  judgments;  and  under  a  was  taken,  leaving  a  claimant  of  the 

conviction,  the  presumption  is  that  the  money  to  pursue  an  action  in  his  own 

respondent  had  in   his  possession  all  name.     State  v.  Williams,  61  Iowa  517, 

the  property  described  in  the  return,  cited  in  Haworth  v.  Newell,  X02  Iowa 

when  nothing  to  the  contrary  appears.  546.  ^ 
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lation  under  which  claimants  are  usually  allowed  an  opportunity 
to  be  heard.* 

1.  Glennon  v,  Britton,   155  111.  242,  upon  which  the  warrant  was  issued, 

aHng  Cooley's  Const.  Lim.  (6th  ed.)  the  magistrate  must  cause  the  property 

364  et  seq.    But  see  generally  articles  to  be  restored  to  the  person  from  whom 

Gaming,  vol.  9,  p.  765;  Intoxicating  it  was  taken;   but  if  it  was  stolen  or 

Liquors,  vol.  11,  p.  513;  and  the  Am.  embezzled  it  must  be  restored  to  the 

and  Eng.  Encyc.  of  L^w,  lit.  Searches  owner  upon  his   malcing  satisfactory 

and  Seizures,     See  also  supra^  III.  i.  proof  to  the  magistrate  of  his  owner- 

Necessiiy    of    Strict     Compliance    with  ship  thereof,  or  of  his  right  or  posses- 

Statute,  sion  thereto,  on  his  paying  the  reason- 

IntflnreiLtioii  by  Owner.  •—  If  it  appear  able  and  necessary  expenses  incurred 

that  there  is  no  probable  cause  for  be-  in  preserving  and  keeping  it.    Haworth 

lieving  the  existence  of  the  grounds  v,  Newell,  102  Iowa  546. 
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By  Hbnry  Stbphkn. 

L  Qbjbot  of  Sscttbity,  339. 
n.  FowEB  TO  Obdeb  Secttbitt,  34a 

I.  At  Common  LaWy  340. 
3.  Under  Statutes ^  341. 

a.  In  General,  341. 

b.  Inferior  Courts^  342. 

c.  Courts  of  Appeal,  343. 

d.  Additional  Security,  343. 

m  Bt  Whox  Sscubitt  Mat  Be  Requibed,  344* 
lY.  Of  Whox  Secubitt  Mat  Be  Bequibed,  344. 

I.  Plaintiffs,  344. 

a.  Nonresidents,  344. 
In  General,  344. 
Possessing  Property  in  State^  348, 

(3)  Joif^i  Plaintiffs,  348. 

(4)  Beneficial  and  Nominal  Plaintiffs^  349. 

b.  Executors  and  Administrators^  350. 

c.  Receivers^  351. 

d.  Assignees,  351. 

e.  Next  Friends  and  Guardians  Ad  Litem^  35a. 
f.  Resident  Aliens,  353. 

g.  Insolvents,  353. 

h.  Sovereign  Powers,  355. 

(i)  State  Suing  in  Her  Own  Courts^  355. 

(2)  Foreign  States,  355. 
I.  Corporations,  355. 

(i)  In  General,  355. 

2)  Foreign  Corporations,  356. 

[3)  Municipal  Corporations,  357. 
y*  In  Special  Actions,  357. 

'i)  Z/^^/  and  Slander  —  Malicious  Prosecution,  357, 

2)  Penal  and  Qui  Tarn  Actions,  357. 

^3)  Replevin,  358. 

(4)  Ejectment,  35  S. 

(5)  Miscellaneous  Proceedings^  359. 
3.  Defendants,  360. 

a.  /«  General^  360. 
^.  Counter  claimants,  360. 
^.  Interpleader  Defendants,  361 
</.    Voluntary  Defendants,  361. 
^.  /«  Actions  to  Recover  Land,  361. 
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y.  Motions  foe  Secttbity,  362. 

1.  Time  of  Makings  ^62. 

2.  Notice  of  Motion^  367. 

3.  Where  Made^  ^fiZ. 

4.  Requisites  of  Motion^  368. 

a.  In  General^  368. 

b.  Necessary  Allegations^  369. 

(i)  Insolvency^  369. 

(2)  Nonre  side  nee  ^  369. 

(3)  Mismanagement  by  Receiver^  370. 

(4)  Where  Plaintiff  Is  a  Corporation,  370. 

(5)  As  to  Merits  of  Defense ^  370. 

(6)  Where  Additional  Security  Is  Sought^  371. 

5.  Hearing  of  Motion,  ^'j  I. 

Yl.  Time  to  Give  Sectteity,  373. 
VII  Objections  foe  Failuee  to  Oiye  Secueity,  375. 

1.  In  General,  375. 

2.  Pleas  in  Abatement,  375. 

3.  Motion  to  Dismiss,  375. 

a.    Where  Time  Is  Peremptorily  Fixed,  375. 
*  b.    Where  Time  Is  Merely  Directed,  ^yj, 

4.  Filing  Security  After  Objections,  377. 

5.  Waiver  of  Right  to  Dismissal,  380. 

6.  Reinstatement  After  Dismissal,  381. 

ym.  Kinds  of  Segubity,  381. 

1.  Bond,  381. 

2.  Recognizance,  381. 

3.  Deposit,  382. 

4.  Indorsement  of  Writs,  382. 

IX.  BEQiriSITES  AND  SUFFICIENCY  OF  SECUEITY,  382. 

1.  Requirements  of  Statutes  and  Rules,  382. 

2.  Form  and  Contents  of  Bond,  383. 

3.  Amount  of  Security,  385. 

4.  Sureties,  386. 

5.  yustification  of  Sureties,  387. 

6.  Attestation — Acknowledgment,  388. 

7.  Approval  of  Security,  388. 

8.  Objections  to  Security,  '}fi'^^ 

X.  Liability  of  Subeties,  389. 

1.  In  General,  389. 

2.  G7J/X  ^/  Personal  RepresentcUive  of  Plaintiffs  391. 

3.  Costs  After  Removal  to  Federal  Court^  391. 

4.  Court  Costs y  391. 

5.  G7J/X  After  Amendment,  391. 

6.  C(^j/j  After  Appeal,  391. 

7.  6y"  Attorney  When  Surety,  392. 

8.  C?«  Inoperative  Bond,  393. 

9.  Effect  of  Death  of  Surety,  393. 

10.   Effect  of  Leave  to  Sue  as  Poor  Person,  393. 
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1 1 .  If  aw  Discharged^  393. 

1 2.  Effect  of  Change  of  Surety^  394. 

XI.    REXEBIS8  AGAnrST  SUSBTIS8»  395. 
I.  In  General y  395. 
2  By  Motion^  395. 

a.  In  General y  395. 

b.  Where  Motion  Should  Be  Made^  396. 

c.  When  Motion  Should  Be  Made^  396. 

d.  Notice  of  Motion^  396. 

e.  Requisite  Allegations ^  396. 

3.  -5_y  Action,  397. 

tf.  Parties,  397. 

^.  Averments  of  Declaration,  397. 

^.  Allegations  of  Plea  or  Answer^  398. 

4.  ^  iSr/W  FaciaSy  398. 

XTT.  Application  op  Deposit,  399. 

L  Object  op  Secubitt.  —  The  object  of  security  for  costs  is  to 
insure  to  a  defendant  that  in  the  event  of  his  being  successful  in 
his  defense  he  shall  not  be  mulcted  of  his  or  the  court's  expenses 
by  reason  of  his  being  brought  involuntarily  into  court;  and  in 
cases  where  the  defendant  is  required  to  give  security^  that  the 
plaintiff  shall  not  be  damaged  by  reason  of  a  vexatious  and  use- 
less defense  being  put  in.  And  the  theory  upon  which  security 
for  costs  proceeds  is  the  ultimate  liability  and  the  ultimate 
inability  to  pay  costs  on  the  part  of  the  party  from  whom  security 
is  required.* 

1.  Mayer  v,  Tyson,  i    Bland  (Md.)  ing  a  court,  for  cause  shown,  to  require 

559;  Whilsett  V,  Blumenthal,  63  Mo.  security  for  costs  from  a  party  suing 

479.  i  n  the  court,  is  lo  operate  as  a  safeguard 

IniHftBft.  —  The  object  of  an  act  re-  against  vexatious  proceedings.  Con- 
quiring  nonresidents  lo  give  security  ley  v.  Woonsoclcet  Sav.  Inst.,  11  R.  I. 
for  costs  is    to   secure    the  expenses  147. 

of  litigation  to  all   persons  concerned  Texas.  —The    purpose    of    the    law 

whenever  a  suit  is   improperly   com-  which  permits  the  defendant  to  obtain 

menced   and   prosecuted  by  a   person  an  order  requiring  the  plaintiff  to  file 

beyond   the  jurisdiction  of   the  court,  a  bond  for  costs  is  to  protect  the  de* 

Cox  V,  Hunt,  I  Blackf.  (Ind.)  146.  fendant  in  case  the  plaintiff  fail  in  his 

Kentndkj.  —  The  intention  is  to  fur-  suit.  Gipson  v,  Williams,  (Tex.  Civ. 
nish  a  resident  defendant  with  the  App.  1894)  27  S.  W.  Rep.  824. 
proper  security  for  the  costs  of  a  suit  Wiiooiisin.  —  The  object  is  that  the 
brought  against  him  by  a  nonresident,  defendant  may  have  some  responsible 
in  the  incipient  stage  of  the  case,  be-  party  within  the  jurisdiction  of  the 
fore  the  costs  are  incurred.  Barnetl  v.  court  to  whom  he  can  look  for  the  pay- 
Warren  Cir.  Ct..  Hard.  (K31.)  180.  ment  of  his  costs  in  the  event  that  he 

KisMiiri. —  Rev.  Slat.  Mo.,  §  2qT5,  succeeds  in  his  action.  Conrad  v, 
which  requires  the  filing  of  a  bond  in  Cole,  15  Wis.  546. 
certain  cases,  is  intended  to  secure  the  Federal  Praotioe.  —  Where  on  an  ap- 
officers  of  the  court  in  their  legal  de-  plication  for  security  for  costs  the  de- 
mands for  fees  and  services.  New  fendants  based  their  motion  on  rule  77 
England  L,  &  T.  Co.  v.  Brown,  59  Mo.  of  the  Circuit  Court  for  the  district  of 
App.  461.  Minnesota,  providing  that  in  all  cases 

Bhode  Island.  —  The  object  of  Gen.  the   plaintiff   shall    give    securitv   for 

Stat.  R.  I.,  c.  X95,  §§  26,  27,  authoriz-  costs,  it  was  held  that  the  rule  referred 
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At  Chwninmi  Law. 


H  FowxB  TO  Obdee  Seoueitt  —  1.  At  Common  Law.  —  Courts 
of  record  both  at  law  and  in  equity  seem  always,  under  certain 
circumstances,  to  have  had  power  to  order  security  for  costs  to 
be  given  by  a  party  to  a  suit  *  independently  of  any  statute.* 

only  to  security  for  the  clerk's  costs        Pntotioo  in  Maryland.  —  In  Maryland 
and  was  not  designed  for  the  benefit    a  plaintiff  was  at  no  time  required  to 


of  the  defendants.     Robinson  v.  Hon 
stain,  79  Fed.  Rep.  678. 

1.  Long  V.  Majestre,  i  Johns.  Ch. 
(N.  Y.)  202;  Bradwell  v.  Weeks,  i 
Johns.  Ch.  (N.  Y.)  325;    Newman  v. 


give  pledges  to  prosecute,  but  it  ap- 
pears that  if  a  nonresident  himself  ap- 
plies to  sue  out  original  process  for  the 
commencement  of  an  action,  he  might 
be  called  on  to  give  security  for  costs. 


Landrine,   14  ^*  h  ^4'  ^9^i   '   Ho9-  and  if  he  did  not  himself  so  institute 

man's  Pr.  200;  i  DanieU's  Pr.  35.  his  suit»   the   attorney   employed    by 

.Seonrity  on  Filing  Bills  of  Beview.  —  him  was  required  to  put  in  security 

Under  early  English  equity  practice  it  for  costs.     And  a   rule  "  security  for 

was  provided,  by  order  of  court,  that  costs  "  as  against  nonresident,  and  in 

before  the  admission  of  a  bill  of  review  some  instances  against  resident  plain- 

the  party  exhibiting  it  should  deposit  tifis,  was  frequently  resorted  to  in  the 

the  sum  of  fifty  pounds  to  answer  such  cominon-law  courts    from    very  early 

costs  as  might  be  awarded  to  the  oppo-  times'.     Mayer  v.  Tyson,  i  Bland  (Md.) 


site  party  on  a  dismissal  of  the  bill. 
Beame's  Orders  313;  Anonymous,  2 
P.  Wms.  283. 

And  in  Jnrisdietioni  Following  the 
English  practice  it  is  probable  that  this 
order  would  be  followed,  i  Foster's 
Fed.  Pr.  356;  Davis  v,  Speiden,  104  U. 
S.  83:  Winchester  v.  Winchester,  1 
Head  (Tenn.)  460. 

In  Kow  York  and  in  Kew  Joney  the 
plaintifif  was  required  to  give  the 
security  necessary  on  appeals.  Field 
V.  Williamson,  4  Sandf.  Ch.  (N.  Y.) 
613;  Webb  V.  Pell,  1  Paige  (N.  Y.)  564; 
Quick  V,  Lilly,  3  N.  J.  Eq.  255. 

It  Is  Said  that  Only  PartiM  to  a  Snit 
can  be  required  to  give  security  for 
costs;  therefore  an  attorney,  prosecut- 
ing a  cause  for  damages  upon  a  con- 
tingent fee  of  a  part  of  the  judgment 
to  be  recovered,  cannot  be  required  to 
give  security,  because  he  is  not  a 
party.  Gulf,  etc.,  R.  Co.  v.  Knott,  14 
Tex.  Civ.  App.  158. 

Af  to  Cases  in  Whioh  the  Defendant  can 
be  ruled  to  give  security  for  costs,  see 
tft/ra,  IV.  2.  Defendants, 

Pledget  to  Proeeonte.  —  At  common 
law,  it  is  said  in  Mayer  v.  Tyson,  i 
Bland  (Md.)  559,  a  plaintiff  was  re- 


559. 
2.  Dyer    t;.    Dunivan,    (Supm.     Ct. 

Spec.  T.)  3  How.  Pr.  (N.  Y.)  135; 
People  r.  Oneida  C.  PI.,  18  Wend.  (N. 
Y.)  652;  Swift  w.  Collins,  1  Den.  (N. 
Y.)  659;  Forman  v.  Campbell,  9  Ben. 
(U.  S.)  472. 

But  see  contra^  In  re  Welch,  69  Vt. 
127.  in  which  case  it  was  held  that  it  is 
only  by  force  of  a  statute  that  a  court 
has  the  right  to  require  a  party  to  give 
security  for  costs. 

Vonreeident  Parties.  —  The  provisions 
as  to  costs  contained  in  the  Ohio  Civil 
Code  do  not  apply  to  applications  for 
the  recording  of  wills  executed  and 
proved  in  other  states,  but  security  for 
costs  in  such  a  proceeding  may  be  re- 
quired under  the  inherent  right  of  the 
court  to  den^and  security  for  the  costs 
of  nonresidents  in  the  furtherance  of 
justice  and  administration  of  the  law. 
In  re  Barr,  30  Cine.  L.  Bui.  386,  11 
Ohio  Dec.  (Reprint)  910. 

Seenrity  for  Demandant's  Ooets.  —  The 
right  of  a  party  to  demand  security  for 
the  expenses  of  his  own  side  of  the  lit- 
igation was,  according  to  Hammond. 
J.,  in  Roy  v,  Louisville,  etc.,  R.  Co.,  34 
Fed.  Rep.  276,  unknown  to  the  English 
quired  in  all  cases  to  give  pledges  to  law,  except  in  two  cases:  **  First, 
prosecute  his  suit  with  effect,  or  to  where  2l  prochein  ami  was  suing  in  be- 
abide  the  consec^uences.  This,  how-  half  of  an  infant,  he  was  required  to 
ever,  was  not,  strictly  speaking,  giving  give  security  for  costs;  and,  secondly, 
security  for  costs;  because  although  a  if  the  plaintiff  resided  or  was  about  to 
plaintiff  might  be  fined  for  making  a  go  out  of  the  juiisdiction.** 
false  claim,  yet  costs  by  the  common  Statntee  Deelaratory  of  Common  Law. — 
law  were  not  recoverable  in  any  case.  It  has  been  held  in  many  cases  that 
But  these  pledges  to  prosecute  have  the  power  before  possessed  by  couns 
long  since  become  obsolete.  Citing  3  of  ordering  security  for  costs  is  not 
Bl.  Com.  274,  2  Inst.  288.  restrained     by     statutory    provisions 
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&  Under  Statutes  —  a.  In  General. —  In  given  cases  it  is 
provided  by  statute,  in  many  jurisdictions,  that  security  for  costs 
may  be  ordered.*     Statutes  so  providing  are  remedial  and  should 

be  liberally  construed,*  but  this  does  not  mean  that  such  statutes 
should  be  extended  beyond  their  plain  provisions.* 

Gonititatienality  of  SUtutes.  —  It  is  held  as  a  general  rule  that  stat- 
utes requiring  plaintiffs  to  give  security  for  costs  are  constitu- 
tional.* 

aathorizingtberequiremeiu  of  security  The  purpose  of  vesting  a  court  of 

for  costs,  such  provisions  being  merely  law   with    power   in    this   manner    to 

cumulative  in  their  character.     People  compel  security  is  to   protect  a  party 

V.  Oneida  C.  PL,  i8  Wend.  (N.  Y.)  652;  against  being  harassed  by  groundless 

Den  V,  Wilson,  5  N.  J.   L.  782;  New-  suits;  and  if  so,  there  is  no  reason  why 

man  v.  Landrine,  14  N.  J.  Eq.  291.  he  should  be  thus  harassed  by  such  a 

1.  See  the  statutes  of  the  different  suit  in  a  court  of  equity  more  than  in  a 
states.  court  of  law.     Pratt  f .  Fenner,  8  R.  I. 

Oklahoma.  —  Under  the  Practice  Act  40;  Moore  v.  Banner,  4  Ired.  Eq.   (N. 

of  1890  no  bond  for  costs  or  deposit  in  Car.)  293. 

money  was  required  as  a  prerequisite  8.  State  v.   Superior  Ct.,  17  Wash, 

to  the  issuance  of  summons.    Johnson,  564,  holding  that  the  operation  of  a 

etc.,  Dry  Goods  Co.  v.  Cornell,  4  Okla.  statute  providing  that  parties  plaintiff 

412.  in  an  action,  residing  out  of  the  county, 

2.  Cox  V,  Hunt,  i  Blackf.  (Ind.)  146;  should  furnish  bonds  for  costs  to  the 
Murphey  v.  Murphey,  7  B.  Mon.  (Ky.)  defendant,  could  not  be  extended  to  the 
232:  Barnett  z/.  Warren  Cir.  Ct.,  Hard,  case  of  a  nonresident  defendant,  be- 
(Ky.)  180;  Wheelin  v.  Kertley,  Hard,  cause  it  was  not  the  intention  of  the 
(Ky.)  550;  Marsh  v,  Kinna,  2  Mont,  law  that  a  nonresident  should  be  called 
547;  Senter  v,  Carr,  15  N.  H.  375;  into  a  court  within  the  state  and  com- 
Scull  V.  Carhart,  15  N.  J.  L.  430;  Fogg  pelied  to  appear  to  protect  his  rights, 
V.  Edwards.  (Supm.  Cft.  Gen.  T.)  57  and  then  be  put  to  the  burden  of  fur- 
How.  Pr.  (N.  Y.)  290;  Butler  v.  Wood,  nishing  bonds  for  costs  for  such  ap- 
(Snpm.  Ct.  Spec.  T.)  10  How.  Pr.  (N.  pearance. 

Y.)  313:  Smith  V.  Ix>ckwood,  34  Wis.  4.  Smith' z/.  McDermott,  93  Cal.  421; 

72;  McClaskey  v.  Barr,  79  Fed.  Rep.  Gesford  v.  Critzer,  7  III.  698;  Holt  v. 

408.     But  see  Moss  v,  Robertson,  56  Tenallytown,    etc.,    R.    Co.,   81    Md. 

Neb.  774.  219;    Haney  v,  Marshall,  9  Md.   194; 

EamoTihl  of  Cause.  —  Inacase  where  a  Jn  re  Barr,  30  Cine.   L.  Bui.  386,  11 

"rule  security'*   for  costs   was    laid  Ohio  Dec.  (Reprint)  910;  Nease  t^.  Cape- 

upon  the  plaintiff  in  the  Circuit  Court  hart.  15  W.  Va.  299;  Miller  v,  Norfolk, 

of  one  county,  and  thereafter  the  cause  etc.,  R.  Co.,  47  Fed.  Rep.  264. 

was   removed  for  trial  to  the  Circuit  Ezemptions.  —  An  act  excepting,  from 

Court  of  another  county,  it  was  held  a  statute  exempting  poor  persons  from 

that  the  rule  security  made  in  the  one  liability  to  secure  costs,  suits  cogniz- 

court  was  enforceable  in  the  other,  as  able  in  the  Courts  of  Admiralty  of  the 

such  a  course  would  enlarge  the  opera-  United  States,  is  not  unconstitutional, 

tion  of  Code  Md.,  art.  24,  §9,  requiring  inasmuch  as  it  is  a  general  provision 

nonresident  plaintiffs  to  give  security  of  law  that  all  suitors  shall  give  bonds 

for  costs,   which  was   passed  for  the  for  costs,  and  it  is  within  the  province 

protection     of     resident     defendants,  of  the  legislature  to  say  what  persons 

Holt  V,  Tenallytown,  etc..  R.  Co.,  81  shall  be  exempt  from  its  requirements. 

Md.  219.  Kling  v.  St.   Louis,  etc..  Packet  Co., 

Presumption  Where  a  Statute  Doei  Ifot  101  Tenn.  99. 

Anthoriae  the  Compellisg  of  Secorlty  in  Special  Statute  Exempting  Suitor.  —  In 

Equity.  —  Where  it  is  provided  by  sf  at-  Memphis   v.  Fisher.  9  Baxt.   (Tenn.) 

ute  that  security  for  costs  may  be  re-  239,    it   was  held    that   where   certain 

quired  by  a  court  of  law  it  is  presumed  municipal  corporations  were  by  an  act 

that  a  court  o(  equity  will  follow  the  of   the   legislature   authorized    to  sue 

rule  of  law,  because  it  is  but  giving  without  giving  bond,  although  in  some 

effect  to  the  equity  of  the  statute  and  aspects  such  corporations  were  public 

pursuing  the  policy  indicated  by  it.  bodies    having    powers    conferred  on 
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b.  Inferior  Courts.  —  In  accordance  with  the  general  prin- 
ciple that  no  construction  of  a  statute  will  be  adopted  which 
enlarges  the  jurisdiction  of  a  court,  in  the  absence  of  express  word  > 
or  necessary  implication,  justices'  courts  and  other  courts  of 
inferior  jurisdiction  are  precluded  from  requiring  security  for 
costs  except  when  specially  authorized  by  statute  so  to  do;^ 
moreover,  in  appeals  from  such  courts  it  would  seem,  as  a  gen- 
eral rule,  that  security  for  costs  cannot  be  required.* 

them  appertaining  to  sovereignty,  yet  Loesche  v.  Griffin,  3  Dem.  (N.  Y.)  358; 

when  they  became  suitors  they  should  Lougrill  r.  Downey  (Buffalo  Super.  Ct. 

be  governed  by  the  general  law,  and  Gen.  T.)  27  N.  Y.  St.  Rep.  51;  Wester- 

could  have  no  "  general  law  suspended  velt  v.  Gregg,  i  Barb.  Ch.  (N.  Y.)  469; 

for  their  benefit,  nor  any  law  passed  Payne  v.  Hathaway,  4  N.  Y.  Leg.  Obs. 

for  their  benefit  inconsistent  with  the  21;  Melleu  v.  Hutchins,  (County  Ct.) 

general  law  of  the  land."  58  How.  Pr.  (N.  Y.)  349. 

QuMtioB   on    Appeal  —  Objeotloii   Hot  Aotioni  Before  JnstioM  —  Pennfylyaiiia. 

Baited  Below.  —  In  Bomar  v.  Asheville,  —  Under  Pennsylvania  Act  March  20, 

etc.,  R.  Co.,  30  S.  Car.  450,  the  court  1810,  nonresident  plaintiffs,  in  actions 

declined     to    consider    the    question  before  justices  and  in  the  Courts  of 

of  constitutionality,  which    was  then  Common  Pleas,  could  commence  and 

sought  for  the  first  time  to  be  raised  bring  actions  without  giving  security 

in    the    appellate    court,    and    said:  for  costs,  and  such  right  was  not  taken 

"  We  feel  the  more  justified  in  doing  from  them  by  reason  of  Act  July  12, 

so  by  the  fact  that  the  constitutionality  1842,  enabling  them  upon  giving  se- 

of  this  law  has  for  a  great  length  of  curity  to  proceed  by  a"  short"  instead 

time  and  in  very  numerous  instances  of  a  "  long  "  summons.    Osborne  v. 

been  acquiesced  in  without  quesiion."  Everiit,  103  Pa.  St.  421. 

Aet  Unoonititational  in  Part.  —  W  lie  re  Courts  of  Common  Pleaa  —  PenniylYaaia. 

an  act  was  held  unconstitutional  in  its  —  A  nonresident  plaintiff  in  the  Court 

main   provisions,  but  a   portion  of  it  of  Common  Pleas  is  not,  prior  to  insti- 

which  related  to  security  for  costs  was  tuiion  of  suit,  compelled  to  give  secur* 

proper  if  it  stood  by  itself  or  could  be  ity  for  costs;  but.  under  rule  of  court, 

separated    from    the  unconstitutional  can  in  most  of  the  counties  be  com- 

provisions,    the    portion    relating    to  pelled  to  give  security  afterwards  at 

security  was  held  inoperative  and  void  the  option  of  the  defendant.     Osborne 

because  it  was  evidently  intended  to  be  v,  Everitt,  103  Pa.  St.  421. 

in  aid  of  them.    Oatman  v.  Bond,  15  Xnnicipal  Court  of  the  City  of  Vow 

Wis.  22.  York.  —  A  nonresident  plaintiff  is  not 

Statute  Bequlring  Seddent  Plaintiib  to  compelled  to  give  security  prior  to  in- 

Give  Beoority  for  Costs.  —  The  constitu-  stitution  of  suit,  unless  he  elect  to  take 

tionality  of  Gen.   Stat.  R.  I.,  c.  195,  out  a  short  summons.    Glass  v.  Place, 

§§  26,  27,  authorizing  the  courts  for  5  Daly  (N.  Y.)  no;  Titus  Sheard  Co. 

cause  shown  to  require  security,  and  v.  Morrissey,  (Supm.  Ct.  App.  T.)  23 

10  dismiss  an  action  upon  neglect  to  Misc.  (N.  Y.)  122.    See  contra^  Haulen- 

give  it,  is   not  affected  by  reason  of  beck  v.  Gillies,  (C.  PI.  Gen.  T.)  7  Abb. 

article  i,  section  5,  of  the  Constitution  Pr.   (N.  Y.)  421;    Dean  v.  Cannon,    i 

of  Rhode  Island,  declaring  that  "  every  Daly  (N.  Y.)  34. 

person  within  this  state  ought  to  obtain  2.  Teague  v.  Wells,  i  III.  377;  Camp- 
right  and  justice  freely  and  without  bell  v.  Giblin,  19  111.  54;  Kerr  v,  Wil- 
purchase,  completely  and  without  de-  son,  38  III.  App.  97;  Jackson  v.  Dum- 
nial,  promptly  and  without  delay,  mit,  62  Mo.  App.  426;  Button  z\ 
conformably  to  the  laws,"  because  a  Hannibal,  etc.,  R.  Co.,  51  Mo.  153;  wfi'x/. 
person  cannot  be  said  to  purchase  jus-  Thomas,  8  Cow.  (N.  Y.)  no;  Taylor 
tice  when  he  simply  secures  his  oppo>  t/.  American  Brewing  Assoc,  (Tex.  Civ. 
nent's  costs  in  case  he  fails  in  the  suit.  App.  1897)41  S.  W.  Rep.  in;  Foreman 
Conley  v,  Woonsocket  Sav.  Inst.,  11  v.  Gregory.  17  Tex.  193;  Pierce  w. 
R.  I.  147.  Pierce,  21  Tex.  469;    Miller  v.  Holu, 

1.  Gordon   v.   Ellison,   9   Iowa   317;  23  Tex.   138;   Texas,  etc.,    R.   Co.  ». 

Smith    V.   Humphrey,    15    Iowa   428;  Cook,  2  Tex.  App.  Civ.  Cas.,  g  659. 
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Power  to  Order.              SECURITY  FOR  COSTS.  Under  Stotutei. 

c.  Courts  of  Appeal.  —  In  some  cases  it  has  been  held  that 
nonresidents  prosecuting  appeals  or  suing  out  writs  of  error  must 
give  security  for  costs ;  *  but  in  other  cases  the  contrary  view 
has  been  taken.* 

d.  Additional  Security.  —  Where  specially  authorized  by 
statute  additional  security  may  be  ordered  where  the  circum- 
stances of  the  case  show  that  it  is  litting.' 

Contra.  —  In  Thompson  v.  Miller,  2  waive  the    necessity  of   filing  a  cost 

Stew.  (Ala.)  470,  it  was  held  that  se-  bond.     Filley  v.  Cody,  3  Colo.  221. 

curity  for  costs  may  be  required,  on  2.  Dillard  z/.  Noel,  2  Ark.  123;  Robins 

appeal  from  a  justice's  court,   where  v.    Fowler,   2  Ark.    133;    Kanouse    v, 

the  plaintiff  is  a  nonresident.     And  see  Martin,  3  How.  Pr.  (N.  Y.)  24;  Steam 

Freeman    v.    Refowich,    20    Pa.    Co.  Nav.  Co.  v.  Weed,  (Supm.  Ct.  Spec. 

Ct.  15.  T.)  8  How.   Pr.  (N.  Y.)  49;  Charlotte, 

Appeal   from    drouit    Court   Commis-  etc.,   R.  Co.   v,  Earle,  13  S.  Car.  45; 

■ioner. —  In    Michigan^    in    cases    ap-  Livermore  i'.  Bond,  iq  Vt.  607. 

pealed  from  a  Circuit  Court  commis-  Security  on  Appeal  of  Interpleaded  De- 

sioner    security    for   tosts  cannot   be  fendants.  —  In  an  action  in  the  nature 

exacted.     McDowd  v.   Wayne   Circuit  of  a  bill  of  interpleader  by  the  plaintiff. 

Judge,  41  Mich.  551.  the  contest  was  between  the  defend- 

Effeot  of   Appearing    to    Merits.  —  In  ants,  by  one  of  whom  an  appeal  was 

Duncan  v.  Richardson,  34  Ala.  117,  it  taken.     In  denying  a   motion   for  se- 

was  held  that  where  the  defendant  ap-  curity  for  the  costs  of  appeal  it  was 

peared  to  the  merits  in  the  lower  court  said  by  the  court:  "  An  order  requiring 

he  could  not  object  that  the  plaintiff  security  for  costs  is  administrative  in 

was  a  nonresident  and  had  given  no  its  character  and  belongs  exclusively 

security  for  costs.  to  the  court  below.     In  that  court  the 

Michigan  Statute.  —  The  Justices' Act  rule  of  court,  which  gives  the  form, 
of  1841,  §  68,  authorizing  justices  at  allows  it  only  where  the  plaintiff  resides 
their  discretion,  either  before  or  after  beyond  the  limits  of  the  state.  Here 
issuing  process,  to  require  security  of  both  the  appellant  and  respondent  are 
the  plaintiff  for  costs,  was  held  to  in-  defendants.  Neither  of  them,  as  act- 
elude  costs  both  before  the  justice  or  ors,  originated  the  proceeding,  but  both 
on  appeal  from  him  to  the  Circuit  were  brought  into  court  by  process  at 
Court.     Dunn  v.  Sutliff,  i  Mich.  24.  the  instance  of  another  party.     When 

North  Carolina  Statute.  —  Under  Code  the  plaintiff,  who  is  the  actor,  is  absent 

Civ.  Pro.,  §§  295,  393,  and  under  Rev.  from  the   state,   and  the  objection  is 

Code  N.  Car.,  c.  31^  ^  109,  a  judge  of  a  made   in   proper   time  in   the   Circuit 

court  of  review   has  a    discretionary  Court,  security  for  costs,  which   will 

power  to  require  security  for  costs  in  a  include  appeal  costs,  may  be  allowed; 

case  appealed  from  a  justice.    Smith  z/.  but  when  an  order  is  made  below,  and 

Richmond,  etc.,  R.  Co.,  72  N.  Car.  62.  the  motion  is  first  made  here  only  for 

1.  Filley  z'.  Cody,  3  Colo.  221;  Talpey  costs  on  appeal,    this    court    has    no 

V.  Doane,  2  Colo.  298;  Ripley  r.  Morris,  original  jurisdiction  of  the  subject.'* 

7  111.  381;  White  V,  Wilson,   10  111.  21;  Charlotte,  etc.,   R.  Co.  v.  Earle,  13  S. 

Western  Union  Tel.  Co.  v,  Graham,  i  Car.  44. 

Colo.  183;  Harlin  v,  Eastland,  Hard.  8.  Jones    v.    Kearns,    Mart.    &    Y. 

(Ky.)  318;    Cabell    v.    Payne,    2  J^   J.  (Tenn.)  242;  Owen  v.  Grundy,  8  Yerg. 

Marsh.  (Ky.)  134;  Hudgens  r.  Jordan,  (Tenn.)    436;     Gates     v.     McDonald. 

2  B.  Mon.  (Ky.)44;  Paducah  Hotel  Co.  (Supm.  Ct.  Gen.  T.)  14  N.   Y.  Supp. 

V.  Long,  92  Ky.  278;  Rivarde  v.  Pal-  907. 

frey,    11   Rob.   (La.)  282;    Johnson   v,  Gronnds  for  Beqniring  Additional  Se- 

Yeomans,  (Supm.  Ci.  Spec.  T.)  8  How.  enrity.  —  As  to  the  grounds  upon  which 

Pr.  (N.  Y.)  140;  Ketcham  v.  Clark,  4  additional  security  may  be  ordered,  see 

Johns.  (N.  Y.)  484;  Ranney  v.  Stringer,  infra,  VII.  2.  PUas  in  AbaUmtnt, 

4  Bosw.  (N.  Y.)  663.  In  North  Carolina,  in  actions  concern- 

The  Filing  oi  a  Coit  Bond  for  a  Snperse-  ing  land,  additional  security  for  costs 

daas  does  not  accomplish  the  purpose  may  be  required  from  the  defendant 

of  security  for  costs,  nor  in  any  sense  on  making   a  proper  showing  by  affi- 
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Of  Whwtt  Beimrity         SECURITY  FOR  COSTS.        lUj  B«  Bn«inA. 

WL  Bt  Whox  Becttbity  Mat  Be  Bequieed.  —  At  common  law 
or  where  the  provisions  of  a  statute  or  rule  of  court  are  intended 
solely  for  the  benefit  of  the  defendant  in  an  action,  the  right  to 
require  security  for  costs  pertains  to  him  alone.  Where,  how- 
ever, the  intention  of  such  provisions  is  to  protect  the  interest  of 
clerks  of  courts  and  other  officials  with  respect  to  their  fees,  the 
right  to  require  security  pertains  to  them  also.^ 

A  Kominal  Plaintiff  Is  Entitled  to  Eequiro  security  for  costs  from  his 
cestui  que  use,  where  the  circumstances  of  the  case  are  such  that 
in  case  of  a  failure  to  succeed  he  himself  will  be  compelled  to 
pay  costs.* 

IT.  Of  Whox  Secxteitt  Hat  Be  Bequieeb  —  1.  Flaintiffli  —  a. 
Nonresidents  —  (i)  In  General.  —  In  most  jurisdictions  the 
nonresidence  of  the  plaintifif  at  the  institution  of  suit  is,  either 
by  virtue  of  some  statutory  provision  or  by  jurisdictional  practice, 
a  ground  for  requiring  security  for  costs;  but  the  nonresidency 
must  be  of  a  permanent  character,  and  merely  temporary  absence 
is  not  sufficient  ground  for  a  motion  therefor.* 

davit.     Rollins  v.  Henry,  77  N.  Car.  reason  and  spirit  of  provisions  under 

467;  Vaughan  v.  Vincent,  88  N.  Car.  which  plaintiffs   may   be   required   to 

116.  give  security  for  costs,  inasmuch  as  in 

1.  See  the  statutory  provisions  and  the  issue  between   the  garnishee  and 

rules   of  court  in    the   various    juris-  the  plaintiff  in  the  action  the  former  is 

dictions.  a  defendant.     Wallace  v.  Williams,  9 

Plaintiib  in  Interpleader.  —  Where  the  Pa.  Co.  Ct.  14;  Edwards  v,  Edwards, 

defendant  in   an   interpleader  suit  is  12  Ont.  Pr.  583. 

resident  out  of  the    jurisdiction,    the  2.  Buckmaster  v.  Beames,  8  III.  97: 

plaintiff  in  such  suit  may  require  se-  Young  v.  Campbell,  9  111.  156;  Pierce 

curity  from  him,  inasmuch  as  the  sub-  v.  Robie,  39  Me.   205;  Reg.  v.  South- 

stantial  and  not  the  nominal  interest  of  ampton  Harbour  Com'rs,  20  L.  T.  N. 

the  parties  should  be  looked  at,  and  S.  585. 

the  defendant  in  an  interpleader  issue  3.  Alabama.  —  Rainer  v.  McElroy,  20 

is,  as  a  rule,  interested   in  the  result  Ala.  347. 

thereof  as  a  plaintiff.     Swain  v.  Stod-  Illinois,  —  Seward  f .  Wilson,  2  III. 

dart,    12    Ont.    Pr.   490;  Williams    v,  192. 

Crosling,  3  C,  B.  957,  54  E.  C.  L.  957;  Indiana.  —  Cox   v.    Hunt,   i   Blackf. 

Walker  v.   Niles,  3  Ch.  Chamb.  (Ont.)  (Ind.)  146;  Harlow  t/.  Becktle,  i  Blackf. 

108;  Tomlinson  v.  Land,  etc.,  Corp.,  (Ind.)  215. 

14  Q.  B.  D.  539.  Maine.  —  Stone  v.  McLanathan,  39 

ConnterolaimB.  —  Where,  by  reason  of  Me.  131 ;  Pressey  v.  Snow,  81  Me.  288; 

an  affirmative  defense  being  made,  the  Bennett  ■x'.  Holmes,  79  Me.  51. 

plaintiff  in  the  original  suit  has  thereby  Massachusetts, —  Feneley  v,  Mahoney, 

become     a     defendant,    the    counter-  21    Pick.    (Mass.)    212;     Williams    v. 

claimants  may  be  required  to  give  se-  Ha^lley,  19  Pick.  (Mass.)  379. 

curity.     Sykes  v.  Sacerdoti,   15  Q.  B.  New  Hampshire.  —  Scruton  v.   Dem- 

D.  423;  Lake  v.  Haseltine,  55  L.  J.  Q.  ing,  36  N.   H.  432;  Farley  v.  Day,  26 

B.  205;  The  Julia  Fisher,  2  P.  D.  115.  N.  H.  527;  Sanford  v,  Candia,   54  N. 

See   infra^  Iv,  2.  b.    Counterclaim  ants ;  H.  422. 

c.    Interpleader  Defendants;    d,     Volun-  New  Jersey.  —  Scull   v.   Carhart,   15 

tary  Defendants.  N.  J.  L.  430. 

PlaintiiBi  in  Actions  to  Beoover  Lands  New  K^r^.  —  Baldwin  v,  William- 
may  in  some  jurisdictions  require  son,  Hopk.  (N.  Y.)  117;  Churchman  v. 
security  from  the  defendant.  See  in-  Merritt.  50  Hun  (N.  Y.)  270,  15  Civ. 
/ra,  IV.  2.  e.  In  Actions  to  Recover  Land,  Pro.  (N.  Y.)  245;  Gardner  v,   Kelly,  2 

Garnishees  Begarded  as  Defendants. —  Sandf.  (N.  Y.)  632;  Republic  of  Hon* 

Garnishees    seem    to    be    within    the  duras  z/.  Soto,  112  N.  Y.  310. 
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Of  WlLom  Smilty         SECURITY  FOR  COSTS.  Mej  B«  Etqnlwd. 

lUmoTal  of  PUIntiff  flrom  JwiidlotioB  Pending  Salt.  —  The  removal  of 

the  plaintiff  from  the  jurisdiction  after  the  institution  of  the  suit, 

Ohio,  —  Noble    v.   Markley,   Wright  be  extended  to  the  case  of  a  plaintiff 

(Ohio)  177;  Roberts  v,  Wheeler,  Wright  residing  in  the  stale,  but  without  the 

(Ohio)  697.  jurisdiction  of  ihe  court  in  which  he 

P^nsy/vania,— Knoll  v,  Philadelphia  sues,  because  "  the  security  which  the 

Traction  Co.,  4a  W.   N.  C.  (Pa.)  232;  court  requires  of  foreign  plaintiffs  is 

Buck  waiter's  Estate,  6  Pa.  Co.  Ct.  20;  the  cautio  judicatum  solvi  of  the  civil 

Fisher  v,  Evans,  i  Browne  (Pa.)  256.  law,  which  is  required  from  foreigners 

Fir^iwa.  —  Evans  v,  Bradshaw,  10  only."     Weeks  v.  Trask,  2  Mart.  (La  ) 

Grait.  (Va.)  207.  247..  See  also  Wiley  v.  Arnoux,  46  N. 

England,  — ^9X1  v.  Adrian,  i  Taunt.  Y.  Super.  Ct.  575;  Lovering  v.  Heard, 

64:    Wells  r.  Barton,   2  Dowl.   P.   C.  i  Cranch  (C.  C.)  349;  U.  S.  v.  Dulany, 

160;  Pray  v.  Edic.  i  T.  R.  267;  Elan  v.  i  Cranch  (C.  C.)  571. 

Rees,  3  Dougl.  382,  26  E.  C.  L.  154;  The  Fact  that  an  Undertaking  Has  Been 

Ganesford  v.  Levy,  2  H.  Bl.  118;  De  Given   by  a    nonresident    plaintiff    on 

Marneffe   v,    Jackson,   13    Price    603;  obtaining  an  injunction  does  not  affect 

/if  r^East  LlangynogLeadMin.  Co.,23  the  defendant's  right  to  security   for 

W.   R.   587:  Plowden  v,  Campbell,  18  the    costs    of    the    action.     McCall  f. 

Jur.  Qio;  Chappie  V.  Watt.  6  Jur.  N.  S.  Frith,  (N.  Y.  Super.  Ct.  Spec.  T.)  2 

533,  2  El.  &  El.  879,  105  E.  C.  L.  879;  Civ.  Pro.  9.     See  also  Gelch  v.  Barn- 

Gurney   r.    Key,    i    Huri.   &  W.   203;  aby,  i  Bosw.  (N.  Y.)  657;  Boucher  v. 

Naylor  v,  Joseph,  10  Moo.  522,  17  E.  Pia,  (N.  Y.  Super.  Ct.  Gen.  T.)  14  Abb. 

C.  L.  155;  Mahon  v,  Martinez,  4  Moo.  Pr.  (N.  Y.)  i;   Hodges  v.   Porter,    10 

356,  16  E.  C.  L.  377;  Taylor  v,  Fraser,  Hun  (N.  Y.)  244. 

2  Dowl.   P.  C.  622;    Ainslie  v,  Sims,  United  States  (Sonrts.  —  To  require  se- 

22  L.  J.  Ch.  834;  Stewart  v,  Stewart,  curity  for  costs  from  nonresidents  has 

20  Beav.  322;  Mullett  r/.  Christmas.  2  been  the  practice  of  the  United  States 

Ball  &  B.  422;  Ker  v,  Munster,  Bunb.  courts    from    the    foundation    of    the 

35;  Ex  p,   Scott,   3   Mont.   &  A.  393;  federal  judiciary.     Duane  v.   Rind,  i 

Aldborough  v.   Burton,  2   Myl.  &  K.  Cranch  (C.  C.)  281;  Nicholls  v,  Johns, 

401;  Re  Dolman,  11  Jur.  1095;  Anony-  2  Cranch  (C.  C.)  66;  Roberts  v.  Reint- 

mous,   12  Sim.  262;  In  re  Pasmore,  i  zell,   2  Cranch    (C.   C.)    235;    Lyman 

Beav.  94;  Fitzgerald   v,   Whitmore,   i  Ventilating,  etc.,  Co.  v.  Southard.  12 

T.  R.  362;  Ford  v.  Boucher,  i  Hodges  Blatchf.  (U.  S.)  405;   Stewart  v.   The 

58:  Duff  V.  Hore,  Ir.  R.,  6  C.  L.  508;  Sun,  36  Fed.  Rep.  307;  Miller  v.  Nor- 

Gowran  v.  Barnett,  Sausse  &  Sc.  651,  folk,  etc.,  R.  Co.,  47  Fed.  Rep.  264. 

note;  Cole  v,  Beale,  7  Moo.  613,  17  E.  Plaintiflii  Who  Have  Obtained  lieni  for 

C.    L.    87;   Evering  v,   Chiffenden,   7  Their  Claims  though  Nonresident   have 

Dowl.   P.  C.  536;  Evelyn  v.  Chippen-  passed  the  point  where   they   can   be 

dale,  9  Sim.  497;  Nugent  v.  Harcourt,  asked  to  give  security  for  costs.     Ap- 

2  Dowl.  P.  C.  578;  Stanley  v,  Hume,  i  plegate  v.  Railroad  Co.,  12  W.  N.  C. 

Hog.  12;  Colebrook  v,  Jones,  i  Dick.  (Pa.)   406;    Western    Pub.    House    v, 

154;  Fisher  v,  Bunbury,  Sausse  &  Sc.  Valentine,  3  Pa.  Dist.  242. 

625;  Wright  V,  Everard,  Sausse  &  Sc.  Part  of  (Halm  Admitted  —  Penniylvanin. 

651,    note;   Everard  v. ,  1   Ir.  Eq.  — As  to  the  requirement  of  security 

421;  Lillie  V,  Lillie,  2  Myl.  &  K.  404;  from  nonresident  plaintiffs  where  a  part 

Clark  V.  Fetgusson,  5  Jur.  N.  S.  1155;  of  the  claim  is  admitted  by  the  defend- 

O'Lawler  v,  Macdonaldf,  8  Taunt.  736,  ant,  see  Murphy  v.  Hall,  i  Lack.  Jur. 

4   E.   C.   L.  264,  3  Moo.  77;  Yorke  v,  (Pa.  )  184;  Heller  v.  Dreifuss,  34  W. 

McLaughlin,     Ir.    R.    8    C.     L.    547;  N.  C.  (Pa.)  83. 

Clarke  v,  Croker,  Ir.  R.  8  C.  L.  318;  Plaintiff  and  Defendant  Konresident  — 

Corner  r.   Irwin,  Ir.  R.  8  C.  L.  504;  Penniylvania,  — Where  the  defendant  as 

Nicholson   z/.    Wood,  15  L.   R.  Ir.  76;  well  as  the  plaintiff  is  nonresident,  the 

Anderson  v,  Dowling,  12  Ir.  Eq.  307;  latter  will  not  be  relieved  from  the  ne- 

Hill   V.   Reardon,  6  Madd.  46;   In  re  cessity  of  giving  security   for    costs. 

Cornwall.  15  L.  R.  Ir.  144.  Stewart  v,   Welsbach   Light,  etc.,  Ex- 

Seddents  of  Stiite,  but  Hot  Within  the  tinguisher  Co.,  39  W.  N.  C.  (Pa.)  68. 

Jurisdiction  of  the  Court.— It    is  said  Compare  Tyl^x  v,  Bannon,  30  W.  N.  C. 

that  the    rule    requiring    nonresident  (Pa.)  372. 

plaintiffs  to  give  security  should  not  Wluire  a  Bait  tar  the  Benefit  of  Creditors 
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with  an  intention  to  become  a  permanent  nonresident,  is  in  gen- 
was  carried  on  in  the  name  of  an  in-  the  intention  with  which  he  took  such 
solvent  plaintiff,  who  was  for  the  time  abode.  *  *  *  The  rule  would  there- 
being  nonresident,  he  was  ruled  to  fore  seem  to  be  that  when  the  party  has 
give  securitv.  Gilbert  v.  Gilbert,  3  not  '  a  usual  place  of  abode  in  this 
Paige  (N.  Y.)  603.  state  '  at   which   the  copy  of  process 

Who  Is  a  Vonreeldent.  —  JVAen  a  Per^  may  be  left,  he  is  a  nonresident/'  and 

sotCs  Business  Is  of  a   Transient  Char-  may  be  required   to   furnish   security 

acter^  and    he    has  no  abiding   place  for  costs.      Gillen   v,   Wilmington,   a 

within  the  state,  nor  property,  interest,  Marv.  (Del.)  154. 

or  business  there,  he  has  lo  all  practi-  In  West    Virginia    the    meaning    of 

cal  intents  and  purposes  severecf  his  the  word  ''nonresident"  as  it  is  used 

connection   with  the  locality.     Norton  in   the  Code,  relating  to  security   for 

V.  Bennett,  22  Hun  (N.  Y.)  604.  costs,     is    a    nonresident    within    the 

Technical  Residence    is    not    enough  meaning  of  the  statute  of  foteign  at- 

where  a  person  has  really  withdrawn  tachment  and  of  the  statute  permitting 

hinlself  from  the  jurisdiction.      Han-  service  of  process  by  order  of  publica- 

sen  f/.  Ackley,  2  W.  N.  C.  (Pa.)  569;  tion;  i.  e.^  one  who  abides  or  dwells 

Appleton  V.   Ruth,   15  W.  N.  C.  (Pa.)  out  of  the  state  for  some  continuance 

127.  of  time.     Thus  where  a  plaintiflf  ceased 

By  Merely  Moving  into  a  State  and  to   dwell    within    the   state    for    eight 

Lodging    There^  and   declaring  an   in-  months  without  any  definite  intention 

tention  to  remain,  the  plaintiff  cannot  as   to  time  or  occasion  for  returning, 

constitute    himself    a    resident.      Mc-  and  did  not  say  directly  that  she  had 

Calley  v.  Moore,  14  Pa.  Co.  Ct.  37.  any  intention  to  return,  but  only  that 

One  Domiciled  in  the  Home  Jurisdic-  she  was  temporarily  absent,  she  was 

tion  may  still  be  a  nonresident  within  held  a  nonresident.     Dean  v.  Cannon, 

the  meaning  of  Code  Civ.  Pro.  N.  Y.,  37  W.  Va.  123. 

§  3269.     Flaherty  v.  Cary,  25  N.   Y.  Effeet  of  Snbseqnently  Becoming  Besi- 

App.  Div.  195.  dent.  —  Where   the   plaintiflf   was   non- 

Residence  of  Family  and  Place  of  Busu  resident  at  the  time  of  commencing  his 

ness.  —  Where  a  plaintiff  being  married  action,  and  had  since  become  a  resi- 

has  his  family  fixed  at  one  place  and  dent,  he  was  held  bound  to  file  security 

does  business  at  another,  his  residence  for  costs.     Ambler  v.  Ambler,  (Supm. 

is  in  the  state    where  his   family  is.  Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)  340. 

Roberti  v.  Methodist  Book  Concern,  i  Kew  York.  —  As  to  persons   having 

Daly  (N.  Y.)  3.  offices  in  the  city  of  New  York  being 

Beeidenoe  of  Xarried  Woman.  —  The  residents  of  the  city  within  Code  Civ. 

husband  being  a  resident  of  the  slate.  Pro.  N.  Y.,  §§  3268,   3269,   requiring 

the  wife  cannot  be  required  to  give  a  nonresident  plaintiffs  to  give  security, 

bond  for  costs  in  an  action  against  her  see  Beebe  v.   Parker,  (N.  Y.  City  Ct. 

husband  to  recover  the  custody  of  an  Gen.  T.)  22  Abb.  N.  Cas.  (N.  Y.)  445; 

infant    child,    though    she    is    living  Krom  v.  Kursheedt,  51  N.  Y.  Super.  Ct 

apart    from     him     in    another    state.  119;  Wyckoff  v.  Devlin,  (N.  Y.  City  Ct. 

Curtis  V.  Curtis,  131  Ind.  489.  Spec.  T.)  2  How.  Pr.  N.  S.  (N.  Y.)  333; 

The  Delaware  Statute  respecting  se-  Stephenson   v.   Hansom,   (N.  Y.  City 

curity  for  costs  by  a  nonresident,  evi-  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.)  104. 

dently    contemplates    residence    with  See  as  to  Vonresidents  of  the  City  of 

reference  to  service  of  legal   process  Kew  York,  Stephens  v.  Blair,  i  N.  Y. 

and  to  continuance  of  the  person  of  the  Leg.  Obs.  234:  Sloat  v.  New  York,  etc.. 

plaintiff  within   the    territorial    juris-  R.Co.,  5  N.  Y.  Leg.  Qbs.  417;  Blossom 

diction  of  the  court.    **  It  is  not  a  ques-  v.   Adams,   7  N.   Y.   Leg.    Obs.    314; 

tion  of  domicil  or  of   residence   with  Phenix  v.  Townshend,  (N.  Y.  Super, 

respect  to  the  exercise  of  the  elective  Ct.)  2  Code  Rep.  (N.  Y.)  2;  Gardner  r. 

franchise.     There  the  intention  of  the  Kelly,  2  Sandf.  (N.  Y.)  632;  1  Code  Rep. 

party  controls  and  determines  whether  (N.  Y.)  120;  Bolton  v.  Taylor,  (N.  Y. 

he  has  lost  his  residence  or  not.     On  Super.  Ct.  Gen.  T.)  18  Abb.  Pr.  (N.  Y.) 

the  other  hand,   residence  with  refer-  385;   Hicks  v,  PaysoQ,  (N.  Y.  Super, 

encc  to  service  of  legal  process  is  where  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  326; 

he  has  his  abode  or  dwelling  place  in  Robb  v.  Macdonald,  (C.  PI.  Gen.  T.) 

fact,  and  is  practically  independent  of  12  Abt.  Pr.  (N.  Y.)  213;  Elliott  v.  Wood, 
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eral  sufScient  as  a  basis  for  a  motion  for  security ;  ^  and  in  some 
cases,  where  it  is  certain  that  removal  will  take  place,  security 

5  Hun  (N.  Y.)  594;  Bosiwick  v.  Fifield,  Cole,  14  Vcs.  Jr.  578;  Vale  v,  Offert,  30 
(C.  PI.  Spec.  T.)  63  How.  Pr.  (N.  Y.)  L.  T.  N.  S.  457-  See  con/ra,  Searle  v, 
377;  Stephenson  V.  Hanson,  (N.  Y.  City  Mann,  i  Miles  (Pa.)  321. 

Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.)  104;  An  Indonement  of  the  Writ  was  re- 
Lewis  V.  Farrell,  46  N.  Y.  Super.  Ct.  quired  under  Mass.  Slat.  1784,  c.  38,  in 
358;  Ralph  V.  Husson.  51  N.  Y.  Super,  a  case  where  the  plaintiflf  had  departed 
Ct.  515;  Wiley  V.  Amoux,  46  N.  Y.  from  the  state.  Oystead  v.  Shed,  8 
Super.  Ct.  575.  Mass.  272. 

KiidMeriirCioii  of  Party  or  Baiideiiee —  lUmoval   Pending  Appeal.  —  Security 

Sngland.  —  As  a  general  rule,   where  for  costs  was  refused  where  the  plain- 

che  plaintiff  intentionally  raisdescribes  tiff  removed  from  the  jurisdiction  pend- 

himself  or  his  residence,  or  cannot  be  ing  an  appeal.     Flint  v.  Van  Deusen 

found,  he  will  be  required  to  furnish  24  Hun  (N.  Y.)  440;  Berry  v,  Griffith,  i 

security.     James  v.  Gilladam,  2  Anstr.  Har.  &  G.  (Md.)  440. 

552;  Calvert  v.  Day,  2  Y.  &  C.  Ch.  217;  Where  Snboeqnently  to  the  Setting  Down 

Sandys    v.   Long,   2   Myl.   &  K.  487;  of  a  Cause  for  Axgnment  on  demurrer  the 

Sandys  v.  Whately,  2  Jur.  1058;  Home  plaintiff  removed  from  the  jurisdiction, 

V.  Thompson,  Sausse  &  Sc.  622;  Lum-  the    court    ordered    on  a  motion   for 

ley  V.  Hughes,  2  VV.  R.  T12;  Hurst  v.  security    that    the    argument    should 

Pad  wick,    17   L.   J.    Ch.    169;    £x  p,  proceed,  and   that  if  there  should  be 

Foley.  II  Beav.  456;  Lamb  v.  Fottrell,  judgment  for  the  plaintiff,  proceedings 

If.  R.  8  Eq.  69;   Swanzy  v.  Swanzy,  4  should   be   stayed   until   the   required 

Kay  &  J.  237;  Shaw  v.  Dempsey,  Sausse  ^i^curity  was  given.     Kemble  z/.  Mills, 

&Sc.  628:  Watson  v.  Pim,  2  Ir.  Eq.  26;  i  M.  &  G.  565,  39  E.  C.  L.  559. 

Fraser  v.  Palmer,  3  Jur.  145;  Dick  z^.  Enforced  Removal, — Where  the  plain- 

Munder,    11    Jur.    N.    S.   819;    Bailey  tiff  was  removed  from  the  state  against 

V.  Gundry,  5  L.  J.  Ch.  199;  Simpson  v,  his  will  under  the  provisions  of  an  Act 

Burton,  3  Jur.  995;  Wild   v,  Murray,  of  Congress  respecting  fugitive  slaves. 

18    Jur.    892;    Manby    v.    Bewicke,   8  it  was  held  that  he  became  nonresident. 

De  G.  M.  &  G.  468;  Oldale  v.  Whitcher,  Long  v.  Hall,  3  Sandf.  (N.  Y.)  729. 

28  L.  J.  Ch.  333;  Knight  v,  Cory,  32  Presumption    of    Permanent    Vonreel- 

L.  J.   Ch.  127;  Trevanion   v,  Sargon,  dency.^— Where  the   plaintiff  left    the 

8  L.  J.  Ch.  207;   Player  v.  Anderson,  state  after  commencement  of  suit  and 

15  Sim.  104;  Smith  v,  Cornfoot,  i  De  G.  was   an   itinerant    preacher  for  some 

6  Sm.  684;  Ackerley  z'.  Frodsham,  8  years  previous  to  the  trial,  and  admitted 
L.  J.  Ch.  240;  Campbell  v,  Andrews,  12  that  he  lived  out  of  the  state  and  had 
Sim.  578;  Davey  v,  Bennett,  3Eq.  Rep.  sold  his  farm  within  it,  and  there  was 
490;  Griffith  V,  Ricketts,  5  Hare  195;  no  proof  of  any  declaration  or  intima- 
Sibbering  v,  Balcarres,  i  De  G.  &  Sm.  tion  either  at  the  time  of  leaving  or 
683:  Andrewes  v.  Nelson,  15  W.  R.  afterwardof  an  intention  to  retain  or  re- 
378.  sume  a  residence,  he  was  held  within 

1.  Sharp  V,  Buffington,  2  W.  &  S.  the  provisions  of  the  law  in  regard  to 

(Pa.)  454;    Roese  v,    Barry,    i   W.  N.  a  removal  out  of  the  state  after  institu- 

C.  (Pa.)  20;  M'Garry  v,  Crispin.  3  Clark  tion  of  suit.     Haney  v.  Marshall,  9  Md. 

(Pa.)  25,  4  Pa.  L.  J.  353:  Townsend  v,  194. 

Houston,  2  Harr.  (Del.)  157;  Claiborne  Plaintiff  nnder  Sentenoe  of  Transporta- 

V.  Harris.  11  Ala.  647;  Gelch  v.  Barn-  tion.—  Where,  after  issue  joined,  the 

aby,  I  Bosw.  (N.  Y.)  657;    People  v.  plaintiff  became  a  felon  under  sentence 

Oneida  C.  PI.    18  Wend.  (N.  Y.)  652;  of   transportation,    security   for    costs 

Morten  o.   Domestic  Tel.  Co.,  (Supm.  was  ordered   on   the  ground  that  the 

Ct.)  I  Abb.   N.  Cas.  (N.  Y.)  290;  Gil-  person  of  the  plaintiff  would  be  beyond 

bert  V.   Gilbert,  2  Paige  (N.   Y.)  603;  the  reach  of  process  and  that  his  prop- 

Leazarz'.  Cota,  43  N.  H.  81;  McCutchen  erty  was  forfeited  to  the  crown.     Har- 

V,   Hilleary.    i    Cranch    (C.    C.)    173;  vey  v.  Jacob,  i  B.  &  Aid.  159;  Barrett 

Needles  r.  Burk,  q8  Mo.  474;  Malaby  v.     Power,   9    Excb.    338.       See    also 

V.     Hinkston,    4   Blackf.    (Ind.)    127;  Anonymous,  i  Co wr.  (N.  Y.) 60,  wherein 

Leadbeaterv.  Roth,  25  111.  587;  O'Con-  it  was  held   that  a  prisoner  in  a  state 

nor  V.  Bernard,  i  Jones  (Ir.)  175;  Busk  prison  was  in   the  same  position  as  a 

V.    Beetham,    2   Beav.    537;  Weeks   v.  nonresident. 
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has  been  ordered  even  before  actual  removal.*  There  is  no  dis- 
tinction taken  between  nonresidents  at  the  time  of  the  institution 
of  the  action  and  persons  who  have  become  nonresident /^;2^^;f/^ 
lite,  except  so  far  as  respects  the  time  of  the  application  for 
security.* 

(2)  Possessing  Property  in  State,  —  In  some  cases  it  seems  that 
where  a  nonresident  plaintiff  is  in  possession  of  chattels  real,  or 
other  property  of  a  fixed  or  permanent  character,  he  will  not  be 
required  to  furnish  security.' 

(3)  Joint  Plaintiffs.  —  Where  there  are  several  plaintiffs,  of 
whom  some  are  resident  and  some  are  nonresident,  security  for 
costs  will  not  as  a  general  rule  be  required  of  them  on  the  ground 
of  nonresidence  of  one  or  more ;  *  and  this  is  so  even  when  the 
resident  plaintiff  is  insolvent.* 

Husband  and  Wifi».  —  Where  a  husband  and  wife  sue  jointly,  and 

1.  Seiiaz  v.  Hanson,  5  Ves.  Jr.  261;    J.  L.  192;  Jones z/.  Knauss,  33  N.J.  Eq. 
M'Garry  v.  Crispin,  3  Clark  (Pa.)  25,     188. 

4  Pa.   L.  I.  353.     But  see  Morten  v.  New     York,  —  McDoagal    v.    Gray, 

Domestic  Tel.  Co..  (Supm.  Ct.)  i  Abb.  (Supm.  Ct.  Spec.  T.)  15  Civ.  Pro.  (N. 

N.  Cas.  (N.  Y.)  290,  wherein  it  was  Y.)  237. 

held  that  a  contemplated  removal  was  Pennsylvania, — Zimmerman  v.  Men- 

not  enough.    See  also  Ciragno  v.  Has-  denhall,  2  Miles  (Pa.)  402. 

san,  6 Taunt.  20,  i  E.  C.  L.  296;  Willis  England.  —  Wlnthorp  v.  Royal  Exch. 

V.  Garbutt,  i  Y.  &  J.  511.  Assur.  Co.,   i    Dick.   282;    Ebrard    v, 

2.  M'Garry  v.  Crispin.  3  Clark  (Pa.)  Gassier,   28    Ch.   D.   232;    Walker  v. 
25,  4  Pa.  L.  J.  353.  Easterby,  6  Ves.  Jr.  612;    M'Connell 

8.  Swinburne  v.  Carter,  17  Jur.  1165,  v.  Johnston,  i  East  431;  D'Hormusgee 

«/i«^2  Arch.  Pr.  1231.     But  see  Lucan  v.  Grey,  10  Q.  B.  D.  13;  Anonymous, 

V,  Latouche,  i  Hog.  448.  2  Cromp.  &  J.  88;  Bawden  v.  Roe,  i 

Property  Must  Be  Substantial.  — *  In  the  Hodges  315;  Thomel  v.  Roelants,  2  C. 

Edinburgh,  etc.,  R.  Co.  v,  Dawson,  7  B.  290,  52  E.  C.  L.  290. 

Dowl.  573,  Patteson,  J.,  said:    "  I  do  Beason  for  Bnle.  —  Lord  Chancellor 

not  say  exactly  that  it  must  be  lands  or  Eldon  gave  as  a  reason  for  the  above 

houses,  or  of  what  nature  it  must  con-  rule  that  ihe  defendant  has  security 

sist,  but  still  it  must  be  of  a  more  per-  where  one  plaintiff  is  within  the  juris- 

manent  nature   than  mere  money  or  diction,  as  each  is  bound  for  the  whole 

exchequer  bills."  costs.     Walker  v.  Easterby,  6  Ves.  Jr. 

Hew   York.  —  Where  the  defendant  612. 

has  an  absolute  right  to  security  under  An  Indorsement  of  the  Writ  by  a  resi- 

(I)ode  Civ.  Pro.  N.  Y.,  §  3268,  he  cannot  dent  plaintiff  is  sufficient  without  any 

be  deprived  of  it  by  reason  of  the  cir-  further  indorsement  by  other  plaintiffs 

cumstance  that  the  plainiifif  has  ample  who    are    nonresidents.      Scruton    v, 

property  in  the  state  from  which  the  Deming,  36  N.  H.  432. 

costs  of  an  unsuccessful  litigation  can  New  York.  —  Where  there  are  two  or 

be  collected.     Churchman  v,    Merritt,  mure  plaintiffs,  the  defendant  cannot 

50  Hun(N.  Y.)  270,  15  Civ.  Pro.  (N.  Y.)  require  security  for  costs,  under  Code 

245.         .  Civ.   Pro.  N.  v.,  §  3270.  unless  he  is 

4.  Alabama,  —  Lewis     v.    Lewis,   25  entitled  to  require  it  of  all  of  them; 

Ala.    316;    Ex  p.    Bush,   29  Ala.    50;  therefore,  where  resident  plaintiffs  are 

Ex p,  Jemison,  31  Ala.  392.  added,  a  defendant  is  not  afterwards 

Illinois,  —  Wood  v,  Goss,  24  111.  626.  entitled  to  security  from  the  original 

Indiana, — Thalman   v,    Barbour,   5  plaintiff,  a  nonresident.     Sims  s^.  Bon- 

Ind.  178.  ner.  60  N.  Y.  Super.  Ct.  63,  21  Civ.  Pro. 

Maryland,  —  Mayer     v,     Tyson,      i  (N.  Y.)  355. 

Bland  (Md.)  564.  5.  M'Connell  v,  Johnston,  i  East  431; 

New  Jersey,  —  Den  v,  Boqua,  10  N.  Reddick  v,  Sinnott,  i  Hud.  &  Bro.  204; 
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the  husband  is  a  nonresident  while  the  wife  is  resident,  it  seems 
that  security  for  costs  may  be  required.* 

(4)  Beneficial  and  Nominal  Plaintiffs,  —  Where  the  beneficial 
plaintiff  is  nonresident,  it  seems  a  general  rule,  that  the  fact  of 
the  nominal  plaintiff's  being  a  resident  will  not  relieve  the  former 
from  the  necessity  of  giving  security  for  costs.* 

Where  the  Benefloial  Plaintiff  Is  a  Beiident,  and  the  nominal  plaintiff  a 
nonresident,  it  seems  that  the  defendant  may  claim  security  for 
costs  fr^om  the  latter.* 

Den  V.  Boqua,  10  N  J.  L.  192;  Pfister  quired  to  give  security  for  payment  of 

V.  Gillespie,  2  Johns.  Cas.  (N.  Y.)  109;  costs.     State  v.  Layman,  46  Md.  190. 

Ten  Broeck  v.  Reynolds,  (Supm.  Ct.  Transfer  of  Claim  to  Besident.  —  By 

Spec.  T.)    13  How.    Pr.   (N.   Y.)  462;  transferring  a  claim  in  suit  to  a  resi- 

Wood  V.  Goss,  24  111.  626.  dent,  a  nonresident  plaintiflf  cannot  de- 

Wliere  Beddent  Plaintiff  Is  Insolvent  feat  an  order  to  furnish  security.     Mc- 

—  Illinois.  —  It  is  said  in  Wood  t/.  Goss,  Namara    v.    Harris,   (N.   Y.   City  Ct. 

24  111.  626,  that  where  a  suit  is  insti-  Spec.  T.)  4  Civ.  Pro.  (N.  Y.)  76. 

tuted  in  the  name  of  several  plaintiffs.  Disoovery  Granted  to  Enable  Defmdant 

and  any  portion  of  them  are  nonresi-  to    Prove    Vonresidenoe. —  Under     the 

denls,  the  suit  should  not  be  dismissed  Arkansas  practice  in  1856,  the  defend- 

untll  the  entry  of  a  rule  requiring  se-  ant  might  plead  the  absence  of  a  bond 

curity  for  costs  as  provided  by  statute,  for  costs  in  abatement,  and  where  on 

If  the  resident  plaintiff  be  not  solvent  issue  thereon  the  defendant  petitioned 

and  cannot  be  compelled  to  pay  costs  for    discovery,   alleging   the    nonresi- 

on  an  execution,  on  an  affidavit  to  this  dence  of  the  beneficial   plaintiff,  and 

eflfect  the  court  will  enter  a  rule  nisi  that  the  fact  could  not  be  proved  by 

dismissing  the  suit;  and,  upon  a  failure  any  witness,  it  was  held  that  discovery 

to  answer  and  have  the  rule  discharged,  should  be  granted.     Palmer  v.  Hicks, 

it  will  be  made  absolute.  17  Ark.  505. 

1.  Hanmer  v.  Mangles,  12  M.  &  W.  An  Allegation  that  the  Seal  Party  In- 
313;  Smith  V,  Sandford,  3  Ir.  Jur.  253;  tereeted  Is  a  Nonresident  is  not  ground 
Ring  V.  Nettles,  3  Ir.  Eq.  53;  Ex p,  for  requiring  security  from  a  resident 
Cole,  28  Ala.  50  plaintiff,  because  the  pleadings  should 

2.  Swift  V,  Collins,  i  Den.  (N.  Y.)  raise  that  issue.  Horton  v.  Shepherd, 
659;  Allen  V.  Collins,  (Supm.  Ct.  Spec.  (Supm.  Ct.  Gen.  T.)  i  Civ.  Pro.  (N. 
T.)  I  How.  Pr.  (N.  Y.)  251;  Charles  v.  Y.)  26. 

Waterman,  (Supm.  Ct.  Spec.  T.)  2  Benefloial  Plaintiff  Beooming  Vonresi- 
How.  Pr.  (N.  Y.)  122;  Smith  v.  Robin-  dent.  —  Where  the  nominal  plaintiff  re- 
son,  II  III.  119;  Ingles  V,  Hume,  3  B.  sidesoutof,  and  the  beneficial  plaintiff 
Mon  (Ky.)  33.  removes  from,  the  district,  the  court 

If ominal  Plfldntiff  Consenting  to  Bait. —  will  order  the  former  to  give  security 

Where  the  legal  plaintiff  is  a  resident  for    costs.      Roberts    r.    Reintzell,    2 

and  the  beneficial  plaintiff  a  nonresi-  Cranch  (C.  C.)  235. 

dent,   security  for  costs  will   not  be  8.  Youde  v.  Youde,  3  Ad.  &  El.  311, 

ordered  on  the  legal  plainilff's  filing  of  30  E.  C.   L.  99;  Griggs  v,  Voorhies,  7 

record  a  consent  to  the  suit.     Black  t;.  Blackf.  (Ind.)56i.     See  r^/f/nz,  Caton  z/. 

Moltby.  26  W,  N.  C.  (Pa.)  97.  Harmon,  2  111.   581;   Ex  p.   Bush.  29 

Plaintiff  Suing  as  Agent.  —  Where  Ala.  50. 
plaintiflf,  a  resident,  sued  as  agent  for  Proeeedings  Before  a  Jnstioe  —  Illinois, 
a  nonresident  disclosed  principal,  the  — Where  a  nominal  plaintiff  is  a  non- 
latter  was  held  to  be  the  beneficial  resident,  and  the  beneficial  plaintiff  a 
plaintiff,  and  he  was  required  to  give  resident,  the  former  must  give  a  bond 
security.  Pollock  v,  Ingram,  5  Pa.  for  costs.  Seward  v.  Wilson,  2  III. 
Dist.  700.  192. 

Praetioe  Where  State  Is  Vominal  Plain-  Praetioe  in  Alabama.  —  U nder  an  early 

tiff — Xaryland.  —  Under     Code     Md.,  Alabama  statute,  where  either  the  ben- 

Art.  27,  ^  8,  10,  a  nonresident  benefi-  eficial  or  the  nominal  plaintiff  resided 

cial   plaintiff    may,   even   though   the  in  the  state,  no  security  for  costs  could 

state  be  the  nominal  plaintiff,  be  re-  be  required,  as  they  were  regarded  as 
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b.  Executors  and  Administrators.  —  In  some  jurisdic- 
tionSy  when  suing  in  their  representative  capacity,  executors  and 
administrators  are  not  as  a  general  rule  required  to  give  security,* 
but  the  matter  is  discretionary  with  the  court;  *  in  others,  how- 
ever, it  is  always  necessary  to  give  security.* 

Where  BepreeentatiTe  Is  Vonreeident.  —  In  all  cases  it  seems  to  be  the 
rule  that  where  an  executor  or  administrator  is  a  nonresident 
security  may  be  required.* 

V 

joint  plaintiffs.     Lewis  v.   Lewis,   35  it  is  discretionary  with  the  court  to  re- 

Aia.  315.  quire  security  for  costs  from  the  plain- 

1.  Ross  V,  Alleman,  60  Mo.  26g;  tiff  in  all  actions  by  or  against  the 
Tucker  v.  West,  31  Arlc.  643;  Norris  v.  representative  of  a  deceased  person. 
Breed,  (Buffalo  Super.  Ct.  Spec.  T.)  12  Tolman  v.  Syracuse,  etc.,  R.  Co..  92  N. 
Abb.  Pr.  N.  S.  (N.  Y.)  185;  Ryan  ».  Y.  353;  Fish  v.  Wing.  (Supra.  Ci.  Spec. 
Potter,  (N.  Y.  Super.  Ct.  Spec.  T.)  4  T.)  i  Civ.  Pro.  (N.  Y.)  231;  Gedney  z/. 
Civ.  Pro.  (N.  Y.)  80;  Fessenden  w.  Purdy,  47  N.  Y.  676;  Gifford  v.  Rising, 
Blanchard.  48  Hun  (N.  Y.)  350;  SuUi-  48  Hun  (N.  Y.)  128;  National  Exch. 
van  V.  Remington  Sewing  Mach.  Co.,  Bank  v.  Silliman.  (Supm.  Ct.  Gen.  T.) 
27  Hun  (N.  Y.)  270;  Larssen  v.  Mon-  4  Abb.  N.  Cas.  (N.  Y.)  224;  Lyons  v, 
mouthshire  R.,  etc.,  Co.,  16  L.  T.  N.  Cahill,  (N.  Y.  Super.  Ct.  Spec.  T.)  12 
S.  289.  Civ.  Pro.  (N.  Y.)  72;  Murphy  v.  Trav- 

England.  —  It  is    said   in    Sykes    v,  ers,  (Supm.  Ct.  Spec.  T.)  60  How.  Pr. 

Sykes,  L.  R.  4  C.  P.  646,  that  there  is  (N.  Y.)  301 ;  Wassinger  v.  Fennell,  (N. 

no  authority  for  ordering  security  to  be  Y.  Super.  Ct.  Spec.  T.)  13  Civ.  Pro. 

given  by  an  executor  suing  as  plaintiff  (N.  Y.)  286;    Knoch  v.  Funke,  (N.  Y. 

simply  because  he  is  insolvent.     The  Super.  Ct.  Spec.  T.)  28  Abb.  N.  Cas. 

doctrine  that  nominal  plaintiffs  should  (N.  Y.)  240.  22  Civ.  Pro.  (N.  Y.)  161. 

be  compelled  to  give  security  ought  Mlwnanagemeat  and  Bad  Faith  —  How 

not  to  be  extended  to  the  case  of  an  York.  —  Under  Code  Civ.  Pro.   N.  Y., 

executor.  §  317,  mismanagement  and  bad  faith 

AnExeontorSnlnglnHisBepreBentative  are    causes    for  which    security   may 

and  IndiTidnal  Bight  cannot  be  required  be  ordered.     Norris  v.  Breed,  (Buffalo 

to  give  security   for  costs  unless  he  Super.  Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S. 

could  be  so  required  if  suing  only  as  (N.  Y.)  185. 

executor.     McDougal  v.  Gray.  (Supm.  Where  the  Executor  Is  Irreqwrnible, 

Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  237;  and    an   execution  against    his  prop- 

Crowell  r.  Bills,  (Supra.  Ct.  Spec.  T.)  erty  remains   unsatisfied,  he  may  be 

24  Misc.  (N.  Y.)4Ti.  required   to  give  security.     Lewis  v. 

In  an  Early  Case  in  Vew  York  a  non-  Lewis,  (C.  PI.  Spec.  T.)  13  Abb.  N.  Cas. 

resident  administrator  was  not  required  (N.  Y.)  182,  note. 

10  give  security,  under  a  rule  to  the  8.  Hamlin  v.  Neighbors, 75  N.  Car.  66. 

effect  that  one  suing  ^n  autre  droit  was  Deceased  Suing  in  Forma  Pauperis.  — 

not  required  to  give    security  except  The  executor  of  a  person  who  had  been 

under  special  circumstances.    Goodrich  permitted   to  sue    in  forma  pauperis 

V.  Pendleton,  3  Johns.  Ch.  (N.  Y.)  520.  should  be  allowed  to  continue  without 

2.  Caccavo  v.  Rome,  etc.,  R.  Co.,  59  giving  security  on  showing  cause 
N.  Y.  Super.  Ct.  129;  Tolman  ».  Syra-  therefor.  Hamlin  v.  Neighbors,  75  N. 
cuse,  etc.,  R.  Co.,  92  N.  Y.  353.  Car.  66. 

Insolveneyof  Estate.  —  Where  an  ad-  United  States  Courts.  —  An  adminis- 

ministrator  brought  action  for  the  death  trator  who  has  given  bond  as  such  be- 

of  the  intestate,  and  it  appeared  that  fore  a  state  court  will  not  be  relieved 

the  estate  would  be  unable  to  meet  a  from  giving  security  for   costs  when 

judgment  for  costs  in  favor  of  the  de-  suing  in   a  federal  court.     Miller    v. 

fendant,   it   was   held   that   the   court  Norfolk,  etc..  R.  Co..  47  Fed.  Rep.  264. 

might  require  security  of  the  plaintiff.  4.  King's  Estate.  9  W.  N.  C.  (Pa.) 

Rutherford    v,     Madrid,    (Supm.    Ct.  207;  Buckwaller's  Estate,  6  Pa.  Co.  Ct. 

Spec.  T.)  5  Misc.  (N.  Y.)  572.  20;  Moss  v.  Rowland,  3  Bush  (Ky.)  506; 

By  or  Against  Executors  —  Hew  York.  Murphy    v,    Darlington,    (Supm.    Ct. 

—  Under  Code  Civ.  Pro.  N.  Y.,  §3271,  Spec.   T.)    i   Code   Rep.  (N.   Y.)    85; 
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c.  Receivers.  —  In  New  York  receivers  who  have  com- 
menced actions  may  be  required  to  file  security  for  costs  in 
cases  where  the  facts  show  that  not  only  is  the  receiver  without 
funds  applicable  to  the  payment  of  costs,  but  that  in  addition 
the  action  has  been  brought  in  bad  faith,  or  heedlessly,  or  with- 
out reasonable  prospect  of  success.^ 

d.  Assignees.  —  The  practice  in  regard  to  requiring  security 
for  costs  from  assignees  acting  in  a  public  capacity,  e.  g.^  an 
official  assignee  of  a  debtor,  is  by  no  means  uniform.  In  some 
cases  the  defendant  may  require,  as  of  right,  such  security  to  be 
given  where  the  action  is  brought  on  a  cause  of  action  that  arose 
before  the  assignment ;  *  and  in  some  instances  it  has  been  held 
that  where  an  assignee  in  bankruptcy  proposes  to  take  the  place 
of  the  original  plaintiff,  and  to  proceed  with  the  case  for  the 
benefit  of  the  fund  in  bankruptcy  without  making  any  provision 
for  the  costs  of  litigation,  the  defendant  has  a  right  to  be  secured.' 

JMioretion  of  Court.  —  In  other  cases  it  has  been  held  that  the  mat- 
ter rests  in  the  discretion  of  the  court,  which  will  not  as  a  rule 

Davis  V,  You,  43  Ala.  691 ;  Catbcart  v,  be  understood  as  relating  to  the  corn- 
He  wson,  Hayes  Exch.  173;  Chevalier  mencement  of  the  action  and  the  pro- 
V.  Finnis,  i  Brod.  &  B.  277,  5  E.  C.  L.  ceedings  therein,  and  not  to  the  conduct 
82;  Chamberlain  v.  Chamberlain,  i  of  the  receiver  generally  in  the  man- 
Do  wl.  P.  C.  366.  agement  of  the  trust.     Kimberly    v. 

Appointment    Made  Within  State.  —  It  Stewart,  (Supm.  Ct.  Spec.  T.)  2a  How. 

was  said  in  McDougal  v.  Gray,  (Supm.  Pr.  (N.  Y.)  281. 

Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  237,  Remedy  for  Improper  Order  Against  Be- 
that  by  reason  of  nonresidence  costs  eeivert.  —  Such  orders  being  discretion- 
could  not  be  required  where  the  ap-  ary  are  not  appealable,  but  may  be 
pointment  had  been  made  within  the  modified  or  revolted  by  a  subsequent 
state.  order  of  the  court.     '*  If  this  could  not 

Where   Exeenton  Bemoved  from   the  be  done  receivers  could  nearly  in  every 

Jnrisdietion  they  were  compelled  to  give  case  commence  reckless  and  oppressive 

security.     Buck  v.  James,  2  Chest.  Co.  actions  without  any  danger  of  liability; 

Rep.  (Pa.)  40Z ;  Buckwalter's  Estate,  6  for  they  can,  very  generally,  on  their 

Pa.  Co.  Ct.  20.  own  ex  parte  petition,  when  duly  veri- 

1.  Gifford  V,  Rising,  48  Hun  (N.  Y.)  fied,  obtain  an  order  allowing  them  to 

128;  Briggs  V,  Vandenburgh,  22  N.  Y.  commence  an  action."     Bolles  v.  Duff, 

468:  Bolles  V.  Duff.  (Supm.  Ct.  Gen.  (Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N. 

T.)  17  Abb.  Pr.  (N.  Y)448;  Kimberly  Y.)  448. 

V.   Stewart,   (Supm.   Ct.  Spec.  T.)  22  8.  Welch  v,  Gaffney,  (N.  Y.  City  Ct. 

How,    Pr.    (N.    Y.)  281;    Ridgway   v.  Spec.   T.)  i    How.   Pr.   N.  S.  (N.  Y.) 

Symons,  (Supm.  Ct.  Spec.  T.)  25  Civ.  146. 

Pro.  (N.  Y.)  23,  14  Misc.  (N.  Y.)  78;  Yolnntary  Assignment.  —  It  has  been 

Rutherford  v,  Madrid,  77  Hun(N.  Y.)  held  that  no  security  can  be  required 

545;    Hale  V.  Mason,  86  Hun  (N.  Y.)  from  an  assignee  in  a  voluntary  assign- 

499.  ment.     Ferriss  v,   American  Ins.  Co., 

Under  Vew  York  Code,  §  817,  Extant  in  22  Wend.  (N.  Y.)  586. 

1861,  it   was  held    that  the  cases  in  8.  Osborne  v,  Henry,  66  N.  Car.  354; 

which  a  receiver  should  be  called  upon  Mason  v,   Polhill,  2  L.  J.   Exch.  233; 

to  give  security  for  costs  should  be  Ketcham  v.  Clark,4  Johns.  (N.  Y.)  484. 

confined  to  those  in  which  mismanage-  Contra.  —  Where  the  assignees  were 

mentor  bad  faith  was  shown.     Kim-  within  the  jurisdiction  of  the  court,  the 

berly  v,  Stewart,  (Supra.  Ct.  Spec.  T.)  plaintiff's  insolvency  pendente  lite  was 

32  How,  Pr.  (N.  Y.)  281.  considered  no  ground  for  security  for 

The  Bad   Faith   and    Mismanagement  costs.    Schoolcraft  v,  Lathrop,  5  Cow. 

mentioned  in  the  above  section  were  to  (N.  Y.)  17. 
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exercise  its  discretion  as  against  such  assignee  unless  there  are 
reasonable  grounds  therefor.^ 

e.  Next  Friends  and  Guardians  Ad  Litem.  —  It  seems 

that,  from  very  early  times,  next  friends  were  required  to  give 
security  for  costs,*  and  such  is  now  the  rule  in  very  many  cases;' 
but  in  cases  where  the  poverty  of  the  plaintiff  may  cause  inability 

1.  Welch  V.  Gaffney,  (N.  Y.  City  Ct.  (N.  Y.)  258;  McDonald  v.  Brass  Goods 

Spec.  T.)  I  How.  Pr.  N.  S.  (N.  Y.)  146;  Mfg.  Co.,  (Supm.  Ct.)  2  Abb.  N.  Cas. 

Bennett  v,  Goble,  43  Hun  (N.  Y.)  354;  (N.  Y.)  434. 

Wilbur  V,  White,  (Supm.  Ct.  Spec.  T.)  Honreiidmit   Chuurdiaiii,  whether    re- 

56  How.   Pr.  (N.  Y.)  321;  Ranney  v,  sponsible  or  not,  should  be  required  to 

Stringer,  4  Bosw.  (N.  Y.)  663;   Shep-  give  security.    Ten   Broeck  v.    Rey- 

herd  v.  Burt,  3Duer(N.  Y.)645;  Darby  nolds,  (Supm.  Ct.  Spec.  T.)  13  How. 

V.  Condit,  I  Duer  (N.  Y.)  599;  Forman  Pr.  (N.  Y.)  462. 

V,  Campbell,  9  Ben.  (U.  S.)  472;  Den-  In  Hew  Tork  Bafors  the  Coda  the  next 

ston  V,  Ashton,   L.   R.  4  Q.  B.  590;  friend  of  an  infant  plaintiff  was  com- 

Pooley  V,   Whetham,   28   Ch.   D.   38;  pelled  to  give  security  for  costs  though 

Cowell  V.  Taylor,  31  Ch.  D.  34.  he  might  be  abundantly  able  to  pay. 

lasufioieney  of  Estate —  New  Tork.  —  Blanchard  v,  Nessle,  6  Hill  (N.  Y.)  256. 

Under  the  New  York  code  extant  in  Where    a   Husband   and    Wife    Soed 

1879,  it  was  held  that  security  would  Jointly,  and  the  wife  was  an  infant,  the 

not  be  ordered  solely  on  the  ground  husband  being  named  as  next  friend, 

that  the  funds  belonging  to  the  estate  the  defendant  was  held  not  entitled 

were  insufficient  to  pay  the  defendant's  to  security  for  costs  under  an  earlv 

costs.     Wilbur  v.  White,  (Supm.  Ct.  New  York  ^xzxmX.^,     Hulburt  v.  Newell, 

Spec.  T.)   56  How.  Pr.   fN.   Y.)  321.  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N. 

Compare  More  v,  Durr,  45  N.  Y.  Super.  Y.)  03. 

Ct.  154.  Kidilffan.  —  Under  3  How.  Stat. 
Nonresident  Assignee,  —  Under  the  Mich.,  ^  8989,  it  is  discretionary  with 
same  statute  the  fact  of  the  assignee's  the  court  to  require  security  for  taxable 
nonresldence  was  held  not  sufficient  costs  from  the  next  friend  of  an  infant; 
ground.  Hall  v.  Waterbury,  (C.  PI.  bul,  prior  to  that  statute,  the  court  had 
Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  356.  no  discretion  in  the  matter,  for  the  de- 
ft. Roy  V,  Louisville,  etc.,  R.  Co.,  34  fendant  had  a  right  to  require  security 
Fed.  Rep.  276,  holding  that  "  next  in  such  case.  Rabidon  v.  Muskegon 
friends  "  were  not  relieved,  by  the  stat-  Circuit  Judge,  no  Mich.  297. 
utes  of  Tennessee,  from  giving  security  Under  New  York  Code  extant  in  1880 
for  costs;  e7en  when  a  sworn  applica-  guardians  oi/ /i/^m  were  not  required  to 
tion  for  leave  io  %ue  in  forma  pauperis  give  security  for  costs.  Grantman  v. 
was  made  by  the  next  friend  and  the  Thrall,  (Supm.  Ct.  Gen.  T.)  29  How. 
beneficial  plaintiff,  an  infant.  Pr.  (N.  Y.)  344;  Linner  v,  Crouse,  61 
At  Common  Law  an  Infant  Conld  Not  Barb.  (N.  Y.)  289;  Steinberg  v.  Man- 
Sue  except  by  his  guardian,  and  it  was  haitan  R.  Co.,  46  N.  Y.  Super.  Ct.  216. 
by  a  statute  that  the  privilege  of  suing  Under  Code  Giy.  Pro.  N.  T.,  §  3268,  the 
by  a  prockein  ami  became  established,  defendant  has  an  absolute  right  to 
and  one  of  the  conditions  of  the  priv-  require  security  for  costs  from  the 
ilege  was  that  the  prockein  ami  should  guardian  <i^ /f'/^M  of  an  infant  plaintiff, 
give  security  for  costs.  Roy  r.  Louis-  Carney  v.  Bemheimer,  i  Civ.  Pro.  (N. 
ville,  etc.,  R,  Co.,  34  Fed.  Rep.  276.  Y.)  233,  note;  Healy  w.  Twenty* third 
8.  When  a  Next  Friend  Is  Insolvent  or  St.  R.  Co.,  (C.  PI.  Spec.  T.)  i  Civ.  Pro. 
Irresponsible  he  will  be  compelled  to  (N.  Y.)  15;  Morpie  v,  Manhattan  Brass 
secure  costs,  or  a  responsible  person  Co.,  60  N.  Y.  Super.  Ct.  423;  Schultz 
must  be  substituted.  Wale  v,  Salter,  v.  Third  Ave.  R.  Co.,  49  N.  Y.  Super. 
Mosely  47;  Anonymous,  Mosely  86;  Ct.  95;  Fish  v.  Wing,  (Supm.  Cl  Spec. 
Pennington  v,  Alvin,  i  Sim.  &  St.  264;  T.)  i  Civ.  Pro.  (N.  Y.)  231. 
Camac  v.  Grant,  i  Sim.  348;  Lawrence  Under  section  3271  the  court  may  in 
V.  Lawrence,  3  Paige  (N.  Y.)  267;  Rob-  its  discretion  require  such  security  to 
ertsonv.  Robertson,  3  Paige  (N.Y.)  387;  be  filed.  Healy  v.  Twenty-third  Sl 
Fulton  r.  Rosevelt.  1  Paige(N.  Y.)  178;  R.  Co.,  (C.  Pi.  Spec.  T.)  i  Civ.  Pro.  (N. 
Wice  V.  Commercial  Ins.  Co.,  7  Daly  Y.]  15. 
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to  give  security,*  and  in  divorce  proceedings  in  which  the  wife  is 
complainant,  motions  for  security  have  been  refused.* 

f.  Resident  Aliens.  —  In  cases  where  aliens  residing  within 
the  state  are  plaintiffs,  security  for  costs  is  not  as  a  rule  required, 
unless  the  residence  is  merely  of  a  temporary  character.' 

g.  Insolvents.  —  As  a  General  Bole  the  poverty  alone  of  the 
plaintiff  is  not  ground  on  which  to  base  a  motion  for  security  for 
costs.  "* 

statutes  of  Some  Stotei.  —  In  some  jurisdictions  it  is  specially  pro- 
vided by  statute  that  security  may  be  required  from  plaintiffs 
when  it  is  apparent  that  they  are  unable  to  pay  the  costs  of  suit, 
or  are  *'  so  unsettled  as  to  endanger  the  officers  of  the  court  with 
respect  to  their  legal  demands."  * 

1.  Aetion  in  Forma  Pauperis  —  Illinois,  As    to     Ambassadors*    Servants^    see 

—  When  an  infant  sues  by  next  friend  Anonymous,    Mosely   175;  Adderly  v, 

a  motion  for  security  may  be  denied  in  Smith,  i  Dick.  355 

cases  where  both  the  infant  and  the  4.  Senter  z/.  Carr,  15  N.  H.  375;  Gale 

next  friend  are  unable  to  give  a  bond,  v,  French,  i5  N.  H.  95;  Leazar  v,  Cota, 

St.   Louis,  etc.,  R.  Co.  v,  Reaji^an,  52  43  N.  H.  81;  Feneley  v.  Mahoney,  21 

111.  App.  488.  Pick.  (Mass.j  212;  Staley  v.  Oiler,  28 

Kansas.  —  Civil  Code  Kan.,  §§  581,  Pittsb.  Leg.  L  (Pa.)  131;  Armitage  v, 

582,   dispensing   with  giving  security  Grafton,  10  Jur.  377;  Moss  v.  Jacques, 

for  costs  by  reason  of  poverty,  where  8  M.  &  W.  135.    But  see  contra^  Rhodes 

the  plaintiff  has  a  good  cause  of  action,  v.  Dawson,  16  Q.  B.  D.  548;  Beckham  v. 

applies  to    infant  plaintiffs  suing  by  Knight,  4  Bing.  N.  Cas.  74,  33  E.  C. 

next  friend.     Missouri  Pac.  R.  Co.  v.  L.    283;    Ford    v.    Stott,   6   Jur.   486; 

Cooper,  57  Kan.  185.  Parker  v.  Great  Western  R.  Co.,  9  C. 

New  York.  —  A  motion  under  Code  B.  766,  67  E.  C.  L.  766;  Wray  v.  Brown, 

Civ.  Pro.  N.  Y.,  §  3268,  will  be  denied  6  Bing.  N.  Cas.  271.  37  E.  C.  L.  375; 

where    the    plaintiff    seeks  to  sue  in  Anonymous,   2   Anstr.  407;    Kelly   v, 

forma  pauperis,     Trimble  v,    Kilgan-  Dowling,  i  Molloy  73.     See  also  article 

non,  (N.  Y,  Super.  Ct.  Spec.  T.)  24  Civ.  Poor  Persons,  vol.  16,  p.  673. 

Pro.  (N.  Y.)  400,  12  Misc.  (N.  Y.)  459.  Ezistenee    of    Other   Orounds.  —  The 

Vacationof  Order  for  Security. — And  effecj  of  statute  11   Hen.   VII.,  c.  12, 

an  order  for  security  if  made  may  be  permitting  a  plaintiff  to  sue  in  fotma 

vacated  on  the  granting  of  permission  pauperis,    was  not  to   relieve  paupers 

to  sue  in  forma  pauperis.     Shapiro  v.  from  giving  security  for  costs  where 

Burns,  (C.   PI.  Spec.  T.)  31  Abb.  N.  they  were  nonresidents  or  there  were 

Cas.  (N.  Y.)  144,  23  Civ.  Pro.  (N.  Y.)  other  recognized  reasons  for  requiring 

365,  7  Misc.  (N.  Y.)  418;  Shearman  v.  them  to  give  security  for  costs,  but  to 

Pope,  106  N.  Y.  664.  permit  them  *'  to  carry  on  the  cause  " 

8.  Thomas  v.  Thomas,  18  Barb.  (N.  without  paying  the  fees  due  for  their 

Y.)  149,  holding  that,  in  cases  where  the  own  expenses  of    litigation.     Roy    v, 

wife  sues  by  her  next  friend,  security  Louisville,  etc.,  R.  Co.,  34  Fed.  Rep. 

for  costs  will  not  be  required,  except  276. 

there  be  great  misconduct  in  com menc-  Writ  of   Soview. —  Where  the  plain- 
ing or  prosecuting  the  suit.  tiff  in  a  writ  of  review  is  insolvent,  and 

8.  Norton  v.  Mackie,  8  Hun  (N.  Y.)  the  case  has  once  been  decided  against 

520;  Tambisco  v.  Pacifico,  7  Exch.  816;  him  on  the  merits,  an  order  for  security 

Cambottie    v,    Inngate,    i    Eq.    Rep.  may    issue.     Gale    v.   French,    16  N. 

533;  Redondo  v.  Chaytor,  4  Q.  B.  D.  H.  95. 

453;   Drummond  v.  Tillinghist,  16  Q.  6.  Papineau  v.  Belgarde,  81  III.  Oi, 

B.  740,  71  E.  C.  L.  740;  Crispin  v.  Bell,  which  case  was  decided  under  a  statute 

6  Jur.  N.  S.  303.  embodied  in  i  Starr  &  C.  Annot.  Stat. 

Ambassadors.  —  Security  will   not  be  1896,  c.  33,  par.  4,  in  which  will  be 

required  from    ambassadors  who  are  found  the  provision  quoted  in  the  text, 

within  the  jurisdiction.    Montellano  z'.  See  also  Ward  v.  Wilms,  16  Colo.  86; 

Christin.  5  M.  &  S.  503.  Knight  v.  Fisher,  15  Colo.  176;  Ge«- 
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Insolyenoy  of  Vomlnal  Plaintiff.  —  Security  for  costs  will  be  ordered, 
as  a  rule,  where  a  nominal  plaintiff  is  insolvent ;  *  and  in  some 
jurisdictions  it  is  specially  provided  that  where  nominal  plaintiffs 
who  are  insolvent  or  have  received  discharges  in  bankruptcy 
commence  suit,  they  may  be  ordered  to  file  security.* 

Whero  tho  Action  If  in  Tort  a  plaintiff  though  insolvent  is  not,  even 
in  jurisdictions  where  insolvent  plaintiffs  are  as  a  rule  compelled 
to  give  security,  so  required.' 

ford  V,  Critzer,  7  111.  698;  Parr  ».  Van  2.  Champlin  v.  Petrie,  4  Wend.  (N. 

Home,  40  111.   123;   Whitscit  v.  Blu-  Y.)  209;  CoryeU  ».  Davis,  5  Hill  (N.  Y.) 

menthal,  63  Mo.  479.  559;  McFarland  v.  Brown,  11  S,  &  R. 

Bliodo  Ifland  Stotnte.  —  Under    Gen.  (Pa.)  121 ;  Schade  v.  Luppert,  17  Pa.  Co. 

Stat.  R.  I.,  c.  195,  §§  26,  27,  authoriz-  Ct.  460;     Thomel   v,    Roelants,   2  C. 

ing  courts  for  cause  shown  to  require  B.  290,  52  E.  C.  L    290;  Williams  v, 

security,   and   to    dismiss    the    action  Denton,  2  Jur.  872;  James  v.  Gilladam, 

upon  neglect  to  give  it,  both  resident  as  2  Anstr.   552;    Stead    v.   Williams,   5 

well  as  nonresident    suitors    may   be  Dowl.  &  L.  497;  The  Lake  Megantic, 

dealt   with,   and   want  of  property   is  36  L.  T.  N.  S.  183;  Goatley  v.  Emmott. 

ordinarily  considered  cause  for  requir-  15  C.  B.  291,  80  £.  C.  L.  291;  Elliot  v. 

ing  security  in  a  doubtful  case.    Conley  Kendrick,   12  Ad.  &  El.  597,  40  E.  C. 

V,  Woonsocket  Sav.  Inst ,  ix  R.  I.  147.  L.  123;  Malcolm  v.  Hodgkinson,  L.  R. 

Suit  in  Equity,  —  In  Pratt  v,  Fenner,  8  Q.  B.  209;  Smith  v,  Saunders,  16  L.  T. 

8  R.  I.  40,  which  was  a  suit  in  equity,  N.  S.  386. 

want    of  property    was  held   to  be  a  Hew  Hampshire  Statute.  —  In  a  case 

cause  for  requiring  security  for  costs  where  the  plaintifif  is  insolvent  and  the 

from  a  suitor  under  Gen.  Stat.  R.  I.,  c.  suit  is  prosecuted  in  his  name  for  the 

i95«  §§  26,  27.  benefit  of  his  assignees,  it  is  "  reason- 

Disoretion  of  Conrt.  —  Whether  or  not  able,"  and  therefore  within  the  provi- 

in  a  given  case  the  plaintiff  shall  be  sion  of  Rev.  Stat.  N.  H.,  c.  191,  §  7,  to 

required  to  give  security  for  costs  is  a  order  security  for  costs  from  the  bene- 

matter  largely  in  the  discretion  of  the  ficial  or  nominal  plaintiff.     Gookin  v. 

court,  but  the  exercise  of  this  discre-  Upham,  22  N.  H.  38. 

tion  should  not  proceed  to  extravagant  In  Hew  York  the  discharge  in  insoly- 

lengths.      In  a  case    where    infants,  ency  should  be  of  recent  date  in  order 

after  years  of  litigation,   finally  .sue-  to  justify  an  order  for  security.    Gomez 

ceeded   in    obtaining    a    decretal   and  v.  Gam,  18  Wend.  (N.  Y.)  577. 

declaratory  recognition  of  their  claims,  Cause  of  Action  Arising  Pending  Bank- 

the  action  of  a  trial  court  was  held  in-  mptoy.  —  An    undischarged    bankrupt 

defensible  when  it  dismissed  a  suit  for  suing  in  respect  of  a  cause  of  action  ac- 

a  failure  to  give  security,  on  an  allega-  cruing  after  he  has  been  adjudicated  a 

tion  of  the  defendants  that  the  plain-  bankrupt  cannot  be  called  upon  to  give 

tiffs  were  insolvent  and  unable  to  pay  security.     Cook  v.  Whellock,  24  Q.  B. 

the  costs  accrued    and    which  might  D.  658. 

accrue,  when  such  costs  would  never  8.  McFarland  v.  Brown,  11  S.  &  R. 

have  existed  but  for  the  greed  of  the  (Pa.)  Z2i;  Schade  v,  Luppert,   17  Pa. 

defendants.     Whitsett  v.  Blumenthal,  Co.  Ct.  46(');  Coryell  v,   Davis,  5  Hill 

63  Mo.  479.  (N.  Y.)  559.     But  see  Keller  v.  Town- 

Snbstitntlon  of  Irresponiible   Party —  send,  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N. 

Missouri.  —  Where  a  new  party  is  sub-  Y.)  432,  wherein  it  was  held  that  a  non- 

stituted  by  order  of  court  under  Wag-  resident  plaintiff  might  be  required  to 

ner's  Stat.  1872,  art.  10,  §  9,  and  such  give  security  for  costs  in  all  actions, 

party  is  irresponsible,  the  court  should  Bnles  of  Court  Hot  Applicable  to  Aetioni 

order  him  to  give  security  for  costs,  of  Tort.  —  Where  a  rule  of  court  pro- 

Ex p.  Jame«,  59  Mo.  280.  vided  that  in  certain  cases  the  defend- 

1.  Gookin  v,  Upham,  22  N.  H.  38;  ant,  after  filing  an  affidavit  of  defense 

Phelps  V.  Funkhouser,  40  111.  27;  Swift  to  the  merits,   might  on  motion  sup- 

V,  Collins,  I  Den.  (N.  Y.)  659;  Allen  v.  ported  by  affidavit  obtain  a  rule  on  the 

Collins,  (Supm.  Ct.  Spec.  T.)  i   How.  plaintiff  to  show  cause  why  he  should 

Pr.  (N.  Y.)  251.  not  give  security  for  costs,  it  was  held 
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h.  Sovereign  Powers — (i)  State  Suing  in  Her  Own  Courts. 
—  When  suing  in  her  own  courts,  in  her  own  name  and  for  the 
enforcement  of  her  own  rights,  a  state  or  other  sovereign  power 
can  never  be  required  to  furnish  security/  and  it  seems,  in  some 
instances,  that  the  rule  extends  to  the  case  of  a  state  suing  for 
the  benefit  of  a  county  therein.* 

(2)  Foreign  States.  —  When  a  foreign  state  is  a  party  plaintiff 
security  will  be  required  as  from  other  suitors.' 

/.  Corporations  —  (i)  In  General.  —  In  some  states  there  are 
statutes    especially  applicable    to  corporations,  providing  that 

not  to  apply  to  actioas  in  tort;  because  (Tenn.)  173;  Renkert  v,  Elliott,  11  Lea 

if  it  did  so  apply,  it  would  be  nnconsti-  (Tenn.)  235. 

tutional  under  section  la  of  article  i  of  Aetlons  on  Intomation.  —  In  an  action 
the  Constitution  of  Pennsylvania,  pro-  on  a  liquor  bond,  by  the  state,  brought 
viding  that  every  person  should  have  upon  information,  security  for  costs 
remedy  for  the  injury  done  him,  by  cannot  be  required  of  the  informer. 
*'  due  course  of  law,  and  right  and  jus  Albrecht  z'.  State.  6a  Miss.  516. 
tice  administered  without  sale,  denial,  Aetlon  by  Board  of  Hoalth.  —  Under 
or  delay."  Schade  v,  Luppert,  17  Pa.  an  act  exemptinff  the  state  from  fur- 
Co.  Ct.  460.  nishing  security  for  costs,  the  board  of 

Diseratioa  of  Govt  —  In  New  York^  health  is  not  exempt  though  acting 

although  under  Code  Civ.  Pro.  N.  Y.,  in  the  interest  of  the  state.     Board  of 

§  3271,  a  defendant  may  require  a  per-  Health  v,  Maginnis  Cotton  Mills,  46 

son  suing  in  a  representative  capacity  La.  Ann.  806. 

to  give  costs,  the  authority  conferred  Aetioa  for  Uio  of  Private  Ponoa.  — 
upon  the  court  is  discretionary,  and  in  Where  the  state  is  the  legal  plaintiff, 
a  case  where  a  personal  representative  and  a  private  individual  the  equitable 
is  suing  for  negligence  causing  the  plaintiff,  security  can  be  required  if  the 
death  of  an  intestate  it  should  adopt  latter  be  a  nonresident.  State  v.  Lay- 
practically  the  same  principles  upon  man,  46  Md.  190. 
which  courts  permit  persons  to  bring  Oa  MotloaiforlBfonnatlonsbvaPrlvato 
suits  in  their  own  rights  as  poor  per-  ladlvidnal,  it  is,  in  some  instances, 
sons;  that  is,  if  the  court  is  satisfied  settled  that  security  for  costs  can  be 
that  the  action  is  brought  in  good  faith,  compelled;  aliter  if  the  information  is 
is  not  malicious  or  vexatious,  and  that  moved  for  by  leave  of  court  or  of  the 
the  plaintiff  has  9Lprima  Jade  case  upon  proper  law  officer  of  the  state.  Res- 
the  merits,  then  the  plaintiffs  should  not  publica  v.  Prior,  i  Yeates  (Pa.)  ao6; 
be  required  to  file  a  security  upon  the  State  v.  Chandler,  2  Ohio  Dec.  (Re- 
sole and  only  ground  that  the  plaintiff  is  print)  164,  i  West.  L.  Month.  602. 
personally  irresponsible  and  the  estate  8.  People  v.  Coultas,  9  III.  App.  39, 
is  insolvent.  Rutherford  v,  Madrid,  holding  that  a  bond  for  costs  cannot  be 
77  Hun  (N.  Y.)  S45*  required  when  the  suit  is  in  the  name 

Trow  —  Raglaniil.  —  Where,    under  of  the  people  for  the  use  of  a  county, 

the  Bankruptcy  Act  of  1869,  the  plain-  even  where  it  was  provided  that  se- 

tiff  in  trove r  petitioned  for  a  li(}uidation  curity  should  be  given  before  suit  in 

by  arrangement,  and  a  receiver  was  all  penal  actions.     See  also  Davis  v. 

appointed,  it  was  held  proper  to  order  Hansard,  9  Humph.  (Tenn.)  173. 

security  for  costs.     Malcolm  v,  Hodg-  S.  Mayer  v.   Tyson,   i  Bland  (Md.) 

kinson,  L.  R.  8  Q.  B.  aop.  559;    Republic    v,   Arrangois,   (N.    Y. 

1.  People  V.  Pierce,  6  111.  553;  People  Super.   Ct.)  3  Abb.    Pr.   fN.  Y.)  470; 

9.  Coultas,  9  111.  App.  39;  State  v,  Tay-  Brazil  v.  Robinson,  6  Ad.  «  £1.  801,  33 

lor,   33    La.   Ann.    1270;    Townsend  s  E.   C.  L.  2x4;  Rex  v.  Wright,  i  Jur. 

Succession,  40  La.  Ann.  666;  State  v,  944;  The  Newbattle,  10  P.  D.  33. 

Lazarus.  40  La.  Ann.  856;    Board  of  Vew  Tork  Statute. —  Under  Code  Civ. 

Health   v,  Maginnis  Cotton  Mills,  46  Pro.  N.  Y.,  §  3268,  foreign  independent 

La.   Ann.  806;   Albrecht  v.   State,  62  or  sovereign  states    when    suing  are 

Miss.  516;  Davis  V.  Hansard,  9  Humph,  plaintiffs  nonresident  within  the  juris- 
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before  or   upon  the  institution  of  an  action  by  a  corporation 
security  for  costs  shall  be  given.* 

(2)  Foreign  Corporations.  —  In  some  jurisdictions  security  for 
costs  can  be  required  from  corpor£ttions  only  when  they  are 
foreign,*  and  the  fact  that  many  of  the  members  of  a  foreign 

corporation  are  residents  is  not  held  in  some  cases  to  relieve  it 
from  giving  security.' 

diction.     Republic  v.  Soto,  (Ct.  App.)  from  being  required  to  give  security  for 

16  Civ.  Pro.  (N,  Y.)  270.  costs  by  reason  of  Code  Civ.  Pro.  N.  Y., 

1.  Alabama,  etc.,  R.  Co.  v,  Harris,  §  3160,   which  provides   that  a  plain- 

25  Ala.  232;  Portsmouth  Foundry,  etc.,  tiff  in  the  city  court  who  has  an  office 

Works  V,  Iron  Hills  Furnace,  etc.,  Co.,  for  the  regular  transaction  of  business 

iz  Bush  (Ky.)  47.  in  person  within  the  city  of  New  York 

Iowa  Statute.  —  Domestic  as  well  as  is  deemed  a  resident  of  that  city  within 

foreign   corporations  are   required   to  the  meaning  of  the  statute  in  reference 

^ive  security  under  Rev.  Code  Iowa,  to  security  for  costs.     F.  A.  Kennedy 

3442.     Des  Moines  Valley  Live  Stock  Co.    v,   McCormack,  (N.   Y.   City  Ct. 

!ns.  Co.  V.  Henderson,  38  Iowa  446.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  239. 

Kentacky  Statute.  —  Civil  Code  Ky.,  A  National  Bank  Is  a  Foreign  Corpora- 

§  616,   provides  that  a  domestic  cor-  tion,  regardless  of  where  its  place  of 

poration  other  than  a  bank  shall  give  business  is,  and  must  give  security  for 

security  for  costs.     Paducah  Hotel  Co.  costs.     National  Park  Bank  v.  Gunst, 

V,  Long,  92  Ky.  278.  (N.  Y.  Super.  Ct.)  i  Abb  N.  Cas.  (N.  Y.) 

Under  an  Early  Vermont  Statute  a  cor-  292;    Merchants'   Nat.   Bank  v.   Mac- 

poration  was  not  obliged  to  give  se-  naughton,  (Supm.  Ct.)  i  Abb.  N.  Cas. 

curity.     Dunmore  Mfg.  Co.  v,  Morton,  (N.  Y.)  293,  note. 

Brayt.  (Vt.)  18.  Wh«re  a  National  Bank  Beorganised 

England  —  Company  in  Liquidation. —  nnder  a  State  Law,  and  afterwards  took 

Under   section  69  of  the  Companies  proceedings  10  close  up  its  business,  it 

Act,  1862,  a  judge  may  require  security  was  ordered  to  give  security.    National 

for  costs  to  be  given  by  a  plaintiff  com-  Exch.  Bank   v.  Silliman,  (Supm.   Ct. 

pany  if  there  is  reason  to  believe  that,  Gen.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  224. 

if  the  defendant  be  successful  in  his  A  Beoeiver  of  a  National  Bank  bring  > 

defense,  the  assets  of  the  company  will  ing  suits  in  another  jurisdiction  in  a 

be  insufficient  to  pay  his  costs.     Pure  United  States  court  against  stockhold- 

Spirit  Co.  V,  Fowler,  25  Q.  B.  D.  235.  ers    should    give    security    for   costs. 

After   Appointment   of    Beoeiver.  —  A  Piatt  v,  Adriance,  90  Fed.  Rep.  772. 

corporation  cannot  be  required  to  give  Salt  in  Name  of   Sheriff.  —  Where  a 

security  for  costs  on  the  ground  that  foreign  corporation  sued   in    its  own 

a   receiver  of    its  property  has  been  name  and  that  of  the  sheriff  it  was 

appointed   by  the  court.     Dartmouth  required  to  furnish  security  for  costs. 

Harbour  Com'rs  v,  Dartmouth  Corp.,  Grant  v.  Crittenton,  (Supm.  Ct.  Spec. 

55  L.  J.  Q.  B.  483,  34  W.  R.  774.  T.)  13  Civ.  Pro.  (N.  Y.)  123. 

Aetion  m  United  States  Conrt.  —  In  the  Effeot  of  Leave  to  Bo  Bosiness  in  Foreign 

Lyman  Ventilating,  etc.,  Co.  t/.  South*  State.  —  Where   a   foreign   corporation 

ard,  12  Blatchf.  (U.  S.)  405,  it  was  held  had  received  a  certificate  entitling  it  to 

that  where  a  New  York  corporation,  do  business  in  the  state,  it  was  held 

having  its  principal  office  in  the  south-  not  to  have  thereby  become  a  domestic 

ern  district  of  New  York,  brings  suit  in  corporation  from    whom   security   for 

the  United  States  Circuit  Court  for  the  costs  was  not  required.     Fidelity  Mut. 

northern  district  of  New  York,  it  must  F.  Ins.  Co.  v.  Hart,  (Del.  1898)  41  Atl. 

give  security  for  costs;  Rev.  Stat  N.  Rep.  974. 

Y.,  tit.  2,  c.  10,  pt.  3,  relative  to  se-  8.  Limerick,  etc.,  R.  Co.  v,  Fraser,  4 

curity  for  costs,  having  been  adopted  Bing.  394,  15  E.  C.  L.  14. 

by  the  rules  of  the  court.  Engiuid.  —  Foreign  corporations  are 

8.  Michigan     Bank    v,    Jessup,    19  bou  nd  to  give  security  for  costs  notwith- 

Wend.  (N.  Y.)  10.  standing   the    possession   of   personal 

New  York.  —  A   foreign  corporation  property  in  England  and  that  many  of 

having  a  place  of  business  in  the  city  the   shareholders   are   resident  there, 

of  New  York  is  not  exempted  thereby  Kilkenny  R.  Co.  v.  Fielden,  15  Jur.  191; 
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(3)  Municipal  Corporations,  —  In  some  jurisdictions  municipal 
corporations  are  exempt  from  filing  security.* 

j\  In  Special  Actions  —  (i)  Libel  and  Slander  —  Malicious 
Prosecution.  —  In  some  states  it  is  provided  by  statute  that  the 
plaintiff  in  actions  for  libel  and  slander  and  for  malicious  prosecu- 
tion shall,  before  commencing  suit,  file  an  undertaking  for  costs.* 

(2)  Penal  and  Qui  Tarn  Actions.  —  In  some  jurisdictions  it 
seems  that  security  for  costs  may  be  required  from  the  plaintiff 
before  commencing  suit,  in  all  penal  actions;'  in  others  no 
security  seems  to  be  required.* 

Edinburgh,  etc.,  R.  Co.  v.  Dawson,  3  ate  reqairing  security  for  costs  to  be 

Jur.  55;  Limerick,  etc..  R.  Co.  v.  Fraser,  given  in  penal  actions  applies  to  actions 

4  Bing.  394,  15  £.  C.  L.  14.  of  that  character  commenced  before  a 

United    Statee    Ckmrts.  —  Where    the  justice  of  the  peace.     Adams  v.  Miller, 

president  and  treasurer  of  a  foreign  12  III.  27. 

corporation  resided  within  the  jurisdic-  Actiom  Brought  by  Mnnidpal  Corpora- 
tion it  was  held  that  the  corporation  tiom  for  violation  of  town  or  city 
could  not  be  required  to  give  security  ordinances  are  not  within  a  statute  re- 
for  costs  as  a  nonresident.  Potomac  quiring  security  for  costs  to  be  given 
Co.  V.  Oilman,  2  Cranch  (C.  C.)  243.  in  actions  on  penal  statutes.     Lewis- 

1.  Seneca  Nation  of  Indians  v.  John,  town  v.  Proctor,  23  III.  533;  Quincy  v. 
(Supm.  Ct.  Spec.  T.)  27  Abb.  N.  Cas.  Ballance,  30  111.  185;  Jacksonville  v. 
(N.    Y.)    233.      But  see  Memphis    v.  Block,  36  111.  507. 

Fisher,  9  Baxt.  (Tenn.)  239,  holding  it        Hissotiri  Statute.  —  Actions  on  stat- 

unconstitutional  to  exempt  a  municipal  utes  giving  penalties  to  injured  parties 

corporation  from  the  necessity  of  giv-  as  compensation  are  not  within  i  Wag 

ing  security  for  costs.  Stat.,    p.    341,  §  i  (Rev.    Stat.   1889 

In  Kansas  county  commissioners  are  §  2915),  providing  that  in  cases  where 

not  exempt  from  the  statutory  require-  the  penalty  is  given  to  the  informer  a 

mentof  filing  a  cost  bond,  or  making  a  bond  for  costs  must  be  filed  before  or 

deposit  in  lieu  thereof.     Stegman  v.  at  the  time  when  the  information  in  a 

Abbe,  (Kan.  App.  1898)  54  Pac.  Rep.  qui  tarn  action  is  filed  or  action  on  a 

917.  penal  statute  is  commenced.     Edwards 

2.  In  California  the  statute  applies  to  v.  Brown,  67  Mo.  377. 

actions  for  libel  and  slander.     Dixon  zr.  4.  Gregory  v.  Elridge,  2  Cromp.  & 

Allen,  69  Cal.  527;  Stinson  v.  Carpen-  M.  336:  Field  v,  Carron,  2  H.  Bl.  27; 

ter.  78  Cal.  571.  Hamill  v,   Henry,   5  L.  T.N.  S.  243; 

Tenneeeee.  —  Under  Shannon's  Cods,  Magee  v,  Mark,  10  Ir.  C.  L.  275; 
g  4928,  the  plaintiffs  inactions  for  false  Excise  Com'rs  v.  McGrath,  27  Hun  (N. 
imprisonment,  malicious  prosecution,  Y.)  425;  Matter  of  Martin,  (Supm.  Ct. 
and  slanderous  words,  and  in  divorce  Spec.  T  )  2  How.  Pr.  N.  S.  (N.  Y.)  26. 
suits  brought  by  males,  are  required  Persons  Expressly  Anthorised  by  Statute 
to  give  cost  bonds,  and  cannot  sue  in  to  8ne  —  New  York. —  Under  Code  Civ. 
forma  pauperis.  By  an  Act  of  1897  Pro.  N.  Y.,  §  3271,  clothing  the  courts 
personal  suits  cognizable  in  the  Court  with  discretion  to  require  security  for 
of  Admiralty  are  placed  on  the  same  costs  from  persons,  expressly  author- 
footing.  Kling  V.  St.  Louis,  etc.,  ized  by  statute  to  sue,  the  plaintiff  in  an 
Parket  Co.,  loz  Tenn.  99.  action  for  penalties,  under  the  excise 

8.  Illinois.  —  Lewistown  v.    Proctor,  laws  in  the   name  of  a  public  body, 

23  111.  533;  Quincy  v.  Ballance,  30  111.  cannot  be   required   to  give  security. 

185:  Jacksonville  v.  Block,  36  111.  507;  Excise  Com'rs  v.  McGrath,  27  Hun  (N. 

Richards    v.    People,     100     111.     390;  Y.)  425;  Matter  of  Martin,  (Supm.  Ct. 

Samnell  v.  Sherman,  170  III.  265.  Spec.  T.)  2  How.  Pr.  N.  S.  (N.  Y.)  26. 

Canada.  —  Budworih  v.  Bell,  to  Ont.  But  see  Public  Charities,  etc..  Board 

Pr.  544;  Martin  v.  Consolidated  Bank,  v.   Casiatir,   (Marine  Ct.  Spec.  T.)  62 

45  U.  C.  Q.  B.  163.  How.   Pr.  (N.   Y.)  113;  Sharp  v.  Fan- 

Statute  AppUoable  in  Jnstioei'  Courts.—  cher,  29  Hun  (N.  Y.)  193. 

In  Illinois  it  has  been  held  that  a  stat-  Nonresident   Plaintifb.  —  Where    the 
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(3)  Replevin.  —  Nonresident  plaintiffs  in  replevin,  where  a  bond 
or  undertaking  has  been  given  that  the  plaintiff  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him,  will  not  be 
required  to  give  other  security  for  costs.* 

(4)  Ejeetment.  —  The  nonresidence  of  the  plaintiff's  lessor  is 
ground  for  requiring  security  for  costs ;  *  and  security  may  be 
required  where  the  lessor  of  the  plaintiff  is  an  infant,  unless  a 
responsible  next  friend  gives  an  undertaking  to  pay  them ;  •  and 
in  like  manner  if  the  lessor  of  the  plaintiff  dies  pending  the  suit, 
security  for  costs  must  be  given  by  the  heirs  if  required,  though 
it  is  not  error  to  proceed  without  it  if  not  required.* 

plaintiff  in  a  qui  tam  action  was  non-  security  for  costs  is  required.  Dun- 
resident,  security  was  ordered.  Vat  v,  shee  v,  Stearns,  i  Ailc.  (Vt.)  149;  Stod- 
Green,  i  Stra.  697.  dard  v.  Gilman,  22  Vt.  568. 

1.  Moore  v,   Herron,    17  Neb.   697;  S.  Tibbs    v,  Clarkson,   2    B.    Mon. 

Rogers  v.  Hitchcock,  9  Wend.  (N.  Y.)  (Ky.)34;  Den  v.  Wilson,  5  N.  J,  L.  782; 

462;  Wisconsin  Marine,  etc.,  Ins.  Co.  Farnswortli  v.  Agnew,  27  111.  42;  State 

Bank  z/.  Hobbs,  (Supm.  Ct.  Gen.  T.)  22  Bank  v.  Evans,  14  N.  J.  L.  2^;  Dean 

How.  Pr,  (N.  Y.)  494;  Singer  Mfg.  Co.  r.   Fulford,   2  Burr.  1177;  Adams  on 

t'.  Rhodes,  54  Conn.  48.    But  see  Wood-  Ejectment,  354. 

ward  V,  Stearns,  (C.  PI.  Spec.  T.)  11  Where  Soma  of  tka  Lonon  lived  out  of 

Abb.   Pr.   N.  S.  (N.  Y.)  445;  Fleet  v.  the  state  and  others  in  it,  security  for 

Lockwood,  17  Conn.  233.  costs  was  not  required.     Anonymous, 

An  Indortement  of  a  Writ  of  lleplevin  3  N.  T.  L.  447. 

was  required  under  Mass.  Stat.  1784,  S.  Noke   v,   Windham,    i  Stra.  694; 

c.  28.     Gould  V.  Barnard,  3  Mass.  199.  Throgmorton   v.   Smith,   2   Stra.  932; 

Where  Beplevin  Bond  li  Inraffldent. —  Anonymous,  i  Wils.  C.  PI.  130; 
Although  the  costs  already  incurred  Anonymous,  i  Cowp.  128;  State  Bank 
exceed  the  penalty  of  the  replevin  v,  Evans,  14  N.  J.  L.  298. 
bond,  no  further  security  can  be  re-  4.  2  Sell.  Prac.  139;  Carter  v.  Wash- 
quired  where  the  statutory  bond  has  ington,  i  Hen.  &M.  (Va.)  203;  Purvis 
been  given.  Doty  v.  Brown,  (Supm.  v.  Hill,  2  Hen.  &  M.  (Va.)  614;  Medley 
Ct.  Spec.  T.)  I  How.  Pr.  (N.  Y.)  245.  v.  Medley.  3  Munf.  (Va.)  191;  Thomas  v. 

Vow  Tork  Statnte.  —  Under  the  stat-  Kelly,  13  Ired.  L.  (N.  Car.)  43;  Doe  v. 

utes  of  New  York  in  1862  the  defend-  Cozens,  i   Gale  &   D.  503;   Thrustout 

ant  might,  when  he  had  required  and  v.  Grey,  2  Stra.  1056;  Doe  v,  Stevens, 

obtained  a  return  of  the  property  by  14  L.  J.  Q   B.  258. 

giving  the  undertaking  prescribed  by  Where  an  Action  for  Mesne  Profits  is 

statute,  require  a  nonresident  plaintiff  brought  in  the  name  of  the  nominal 

in  an  action  to  obtain  delivery  of  chat-  plaintiff  in  ejectment,  security  will  be 

tels    to    furnish    security.      Gelch   t/.  required.    Jackson  v.  Peer,  4  Cow.  (N. 

Barnaby,  (N.  Y.  Super.  Ct.  Spec.  T.)  7  Y.)  147. 

Abb.  Pr.  (N.  Y.)  19;  Boucher  v,  Pia,  England  —  Seeond Qeetment.  —  Where 

(N.  Y.  Super.  Ct.  Gen.  T.)  14  Abb.  Pr.  the  plaintiff   brought  a  second  eject- 

(N.  Y.)  I.  ment  against  the  defendant,  the  first 

Wisconsin   Statute.  —  The    fact    that  action   of  ejectment  not  having  been 

upon   an    application  of    the  plaintiff  successfullv   prosecuted,   it   was  held 

for  an  adjournment  in  a  replevin  case,  that  he  might  under    Common   Law 

the  justice  must  require  him  to  give  Proc.  Act  1854,  §  93,  be  called  upon  to 

security  not  only  for  costs  against  him  give    security    for    costs.      Skene    v. 

but    for  any  damages  the  defendant  Davis,  7  B.  &  S.  463. 

may  recover,  does  not  take  away  the  Bnles   Peonliar  to  ^eotment.  —  It  is 

power  of  the  justice  under  Rev.  Stat,  said  in  State  Bank  v.  Evans,  14  N.  J. 

Wis.,  §  3782,  to  require  simply  security  L.  298,  that  the  rule  upon  the  subject 

for  costs.     Stark  v.  Small,  72  Wis.  215.  of    security    for   costs  is   peculiar  in 

Yermont  Btatntes.  —  Where,  under  the  actions  of   ejectment,   they   being  so 

Vermont  statutes,  a  recognizance  for  much  a  fiction  and  under  the  control  of 

costs    has    been    given,     no    further  the  court;    but  *'  even  in  that  action 
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(5)  Miscellaneous  Proceedings.  —  There  are  many  cases  in  which 
the  questidn  of  requiring  security  for  costs  has  been  brought  up, 
that  are  not  subject  to  any  special  classification,  and  these  are, 

among  others  mentioned  in  the  notes,  suits  relative  to  patents;^ 
attachment;*  trials  of  right  of  property;*  bastardy  proceed- 
ings ;  *  petitions  for  dower ;  *  supplementary  proceedings ;  •  cer- 

there  are  bnt  three  instances  in  which  622,  wherein  it  was  held  that  security 

the  court  will  interfere  in  behalf  of  a  for  costs  would  not  be  required  until 

defendant  or  require  the  plaintiff  to  the  surety  in  the  attachment  bond  was 

give  security  for  costs:  first,  in  the  case  adjudged  bad. 

of  an  infant  lessor  of  the  plaintiff;  sec-  A  Garnishee  in  an  Attaohment  Prooeed- 

ond,  if  the  lessor  of  the  plaintiff  resides  Ing  may  compel  security  for  costs  from 

abroad;   and,  third,  where  there  has  a  nonresident  plaintiff,  because  he  is  a 

been  a  former  ejectment,  bnt  then  the  defendant  within  the  reason  and  spirit 

rule  is  only  to  stay  proceedings  until  of  a   rule    under    which    nonresident 

the  costs  of  the  former  suits  are  paid,  plaintiffs    may    be    required    to    give 

and  not  to  give  security."     Citing  Doe  security.     Wallace  v^  Williams,  9  Pa. 

V.  Alston,  I  T.  R.  491.  Co.  Ct.  14. 

1.  Patent  Casas.  —  It  seems  that  in  8.  Trial  of  Bight  of  Property  —  Ala- 
some  circuits  there  has  never  been  any  bama.  —  In  Mc Adams  v.  Beard,  34  Ala. 
practice  requiring  the  plaintiff  to  fur-  478,  it  was  held  that  under  section  2396 
nish  security.  Wood  worth  v.  Sherman,  of  the  Alabama  Code  extant  in  1859, 
3  Story  (U.  S.)  171.  security  for  costs  before  the  commence- 

Aetion    to    Avoid    Judgment.  —  Code  ment  of  suit  could  not  be  required  from 

Ohio,  g  543,  applies  only  to  civil  actions  the  plaintiff  in  a  statutory  action  of  the 

originally  commenced,  and  not  to  stat-  trial  of  right  of  property,  distinguish- 

utory  proceedings  seeking  to  avoid  a  ing  the  statute  from  an  earlier  one  on 

judgment  in  such  actions.     Roberts  v,  which  was  decided  Jacott  v,  Hobson, 

Price,  4  West.   L.   Month.  581,  2  Ohio  11  Ala.  434. 

Dec.  (Reprint)  681.  4.  A  Prosecution  for  Bastardy  is  not 

Aetions    to    Test    Validity   of    Claim  within  a  statute  requiring  security  from 

Against  Estate  of  Insolvent.  —  The  stat-  nonresidents.     Kolbe  v.  People,  85  111. 

ute  under  which  a  nonresident  plaintiff  336. 

may  be  required  to  give  security  for  An  Indorsement  of  the   Writ  is   not 

costs  has  no  application  to  an  action  to  required  in  a  bastardy  process  under 

test  the  validity  of  a  claim  against  an  Rev.  Stat.  Mass.,  c.  90,  where  the  com- 

insolvent  estate,  that  is  merely  inci-  plainant     removes     from     the    state, 

dental    to    the    main    proceeding    for  Woodman   v.  Jarvis,  12  Gray  (Mass.) 

the  settlement  of  such  estate  and  the  190. 

distribution  of  its  assets.     Meyer  v,  5.  Assignment  of  Dower.  —  An  early 

Evans,  66  Iowa  179.  Alabama  statute  requiring  security  for 

In  a  Proceeding  for  Abatement  of  Taxes  costs  to  be  given  by  nonresident  plain- 
the  petitioner  if  a  nonresident  must,  if  tiffs  was  held  not  to  apply  to  a  proceed- 
there  be  a  request  therefor,  furnish  ing  for  assignment  of  dower  instituted 
security  for  costs.  Dewey  v,  Stratford,  in  the  probate  court.  Forrester  v,  For- 
40  N.  H.  203.  rester,  35  Ala.  594. 

In  Kassaohnsetts  a  Petition  for  a  New  Kentucky, —-Iti  Murphey  v.  Murphey, 

Trial   must    be   indorsed    under   Rev.  7  B.  Men.  (Ky.)  232,  it  was  held  that  a 

Stat.  Mass.  1833,  c.  50.  §  2.     Haywood  petition  for  dower  was  within  the  Ken- 

V.  Main.  r8  Pick.  (Mass.)  226.  tucky   statute   for  securities  of  costs 

8.  Attachment.  —  A   nonresident  has  from  nonresidents, 

been  required  to  give  security  for  costs  6.  Supplementary     Prooeedlngs,  —  In 

although  he  might  have  given  an  at-  Iowa  it  has  been  held  that  proceedings 

tachment    bond    before    commencing  auxiliary  to  execution  are  not  within  a 

suit.     Casey   v,   Horton,   36    111.   23^);  statute  relating  to  security  for  costs. 

.£x^.  Robbms,  2Q  Ala.  71;  Shepherd  t/.  Estey   v.    Fuller   Implement    Co.,    82 

Spriggs,  29  Ala.  673;  Hodges  v,  Por-  Iowa  678. 

ter,    10    Hun  (N.    Y.)    244.     But    see  In  New    York  it  has  been  held  that 

House  V.  Bierne,  5  Smed.  &  M.  (Miss.)  Code  Civ.  Pro.  N.  Y.,  §  3279,  requiring 
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tiorari;*  quo  warranto  proceedings;*  audita  querela;'  man- 
damus,^ and  election  contests.* 

2.  Defendants — a.  In  General.  —  A  defendant  cannot  be 
compelled  to  give  security  for  costs  except  under  statute,  because 
the  plaintiff,  by  instituting  an  action,  makes  it  the  right  of  the 
defendant  to  defend,  and  to  debar  him  from  doing  so,  by  impos- 
ing a  condition  that  might  be  impossible,  would  be  a  violation  of 
ever}'  principle  of  law." 

d.  COUNTERCLAIMANTS.  —  In  cases  where  a  counterclaim  or 
cross-bill  is  filed  by  the  defendant,  security  for  costs  is  only 
required  to  be  given  by  the  counterclaimant  or  cross-complainant 
when  it  is  specially  authorized  by  statute.'^ 

security  for  costs  in  special  proceedings  Plaintiif  and  Defendant  Vonreddenti. 

instituted  in  a  court  of  record,  is  not  —  Where  a  defendant  moves  that  the 

applicable  to  proceedings  supplemen-  plaintiff,  residing  abroad,  should  give 

tary  to  execution.     Newville  First  Nat.  security  for  costs,  the   court  will  not 

Bank  v,  Yaies,  (Supm.  Ct.  Spec.  T.)  21  make  the  rule  mutual  on  the  ground 

Misc.  (N.  Y.)  373.  that  the    defendant  is    also    resident 

1.  Certiorari.  —  Nonresident  prosecu-  abroad.  Baxter  v.  Morgan,  2  Marsh.  80. 
tors  in  certiorari  must  give  security  for  Application  for  Sdiearing.  —  A  non- 
costs.     Scull  V.  Carhart,  15  N.J.  L.  430.  resident  defendant,  on  applying  for  a 

8.  Quo  Warranto.  —  On  the  institution  rehearing    after  final  judgment,   was 

of  a  proceeding  in  the  nature  of  quo  required,  under  Code  Ala.,  §  2396,  to 

warranto  the  relator,  if  a  private  per-  give  security  for  costs,  and  tiie  giving 

son,  should  be  required  to  give  security  of  a  supersedeas  bond  did  not  dispense 

for  costs  before  the  commencement  of  with  the  necessity   for  such  security, 

suit.    Capital  City  Water  Co.  v.  State,  Garrett  v,  Terry,  33  Ala.  514. 

105  Ala.  406.  7.  Macgregor  v,   Shaw,   2  De  G.  & 

S.  Andita  Querela  Is  an  Action  within  Sm.  360;  Watteeu  v.  Billam,  3  De  G. 
3  &  4  Wm.  IV.,  c.  42,  §  34.  and  &  Sm.  516;  Tynte  v.  Hodge,  8  Jur.  N. 
security  for  costs  may  therefore  be  S.  1226;  Cochrane  &.  Fearon,  18  Jur.  568; 
compelled  from  the  plaintiff  therein  if  Vincent  v.  Hunter,  5  Hare  320;  Maple- 
resident  abroad.  Holmes  v,  Pember-  son  r.  Masini,  5  Q.  B.  D.  144:  Neck 
ton,  I  El.  &  El.  369,  102  E.  C.  L.  369.  v,  Taylor,  62  L.  J.  Q.  B.  514;  Sloggett 

4.  Mandamos.  —  In  Reg.  v.  Malmes-  v,  Viant,  13  Sim.  187;  Accidental, 'etc., 
bury,  9  Dowl.  P.  C.  359,  5  Jur.  Ins.  Co,  v.  Mercati,  L.  R.  3  Eq.  200; 
366,  10  L.  J.  Q.  B.  129,  the  court  de-  State  y.  Judge,  25  La.  Ann.  227,  hold- 
clined  to  compel  the  prosecutor  of  a  ing  that  a  defendant  who  reconvenes 
mandamus  to  give  security  for  costs,  need  not  give  security;  Moss  v.  Rob- 
holding  that  his  poverty  alone  was  not  ertson,  56  Neb.  774,  holding  that  under 
sufficient  ground  for  the  application.  Code  Civ.  Pro.  Neb.,  §  612,  a  nonresi- 

5.  Election  Conteets.  —  In  Alabama  dent  defendant  cannot  be  required  to 
under  Code  Ala.,  §  408,  security  for  give  security  for  costs,  where  he  asks 
costs  must  be  filed  and  approved  by  the  affirmative  relief  by  cross  petition; 
Circuit  Court  clerk  in  the  case  of  con-  Yarborough  v.  Weaver,  6  Tex.  Civ. 
tests  of  the  election  of  members  of  the  App.  215,  holding  that  a  reconvening 
general  assembly.     Morrow  tf.  Russell,  defendant  need  not  give  security. 

99  Ala.  271.  8nit  in  Equity.  —  In  Vermont  it  seems 

6.  Brace  v.  Evans,  6  Pa.  Co.  Ct.  19;  that  a  court  of  chancery  has  discretion 
Baxter  v.  Morgan,  2  Marsh.  80;  Acci-  to  require  security  for  costs  from  the 
dental,  etc.,  Ins.  Co.  v.  Mercati,  L.  R.  defendant  whenever  the  defense  is 
3  Eq.  200.  But  see  Bate  v.  McLaugh-  more  than  a  denial  and  consists  of  an 
lin,  I  A.  K.  Marsh.  (Ky.)  207.  affirmative  claim  in  avoidance  of  the 

lleplevin  is  said  to  be  an  exception  to  orator's  demand,  but  such  power  must 

this  rule.     Brace  v.  Evans,  6  Pa.  Co.  be  exercised   with  caution.    Whether 

Ct.  19;  Selby  v,  Cruchley,  i  Brod.  &  the  court  may  exercise  the  same  dis- 

B.  505,  5  E.  C.  L.  167.  cretion  against  a  defendant  when  the 
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c.  Interpleader  Defendants.  —  It  seems  that  one  who  is 
made  defendant  in  an  interpleader  should  not  be  compelled  to 
give  security  under  rules  providing  that  nonresident  plaintiffs 
shall  so  do,^  in  the  absence  of  any  statute  requiring  such  defend- 
ant to  give  such  security,  even  though  in  addition  to  being  non- 
resident he  is  also  irresponsible.* 

d.  Voluntary  Defendants.  —  It  seems  that  where  third 
persons  not  parties  to  the  record  are  permitted  to  defend,  if  the 
plaintiff  desires  to  have  any  claim  on  them  for  costs  the  proper 
practice  is  to  move  for  security  at  their  first  appearance.' 

e.  In  Actions  to  Recover  Land.  —  In  NoriA  Carolina  it 
is  provided  by  statute  that,  in  all  actions  for  the  recovery  of  real 
property  or  for  the  possession  thereof,  the  defendant  before  being 
permitted  to  plead,  answer,  or  demur,  must  file  a  bond  to  secure 
the  payment  of  all  costs  and  damages  which  the  plaintiff  may 
recover;^  except  where  the  defendant  makes  an  affidavit  of  his 

defease  is  only  a  denial,  was  not  passed  2.  McIIugh  v,  Astropbe,  (N.  Y.  City 

upon.     Badger  v,  Taft,  58  Vi.  585.  Ct,  Gen.  T.)  i  Misc.  (N.  Y.)  218. 

In  Wuhlngton  it  has  been  held  that  S.  Holland  v.  Seaver,  21  N.  H.  386. 

the  fact  that  a    defendant    asks    for  But  see  contra^   Eslava  v,  Farley,  72 

affirmati^re  relief  does  not  make  him  a  Ala.  2x4. 

plain liflf  within  the  meaning  of  a  stat-  Yolimtary  Defeadaat  In  ^aetmnit.  — 
ute  providing  that  parties  plaintiff  in  It  was  said  by  a  divided  court  in  Den 
an  action,  residing  out  of  the  county,  v.  Inslee,  6  N.  T.  L.  475,  that  where  a 
may  be  required  to  furnish  bonds  nonresident  applies  to  be  made  defend- 
for  costs  to  the  defendant.  State  v.  ant  in  ejectment  he  should  not  be  ad- 
Superior  Ci.,  17  Wash.  564.  mitted    without    giving    security    for 

In  England  it  has  been  held  since  the  costs,  and  that  the  same  rule  would 
Judicature  Acts  that  when  the  original  apply  where  a  resident  defendant  after- 
claim  and  counterclaim  arise  out  of  wards  became  a  nonresident.  See  also 
different  matters  the  counterclaim  is  Doe  v.  Jameson,  4  M.  &  R.  570. 
really  a  cross  action,  though  for  con-  Practice  under  Common-Law  Proc. 
venience  of  procedure  the  two  are  Act  r8j2.  —  In  ejectment  a  landlord  is 
joined  together  and  tried  at  the  same  entitled  as  a  matter  of  right  to  be  lei 
time.  In  such  a  case  the  defendant  is  in  to  defend  where,  in  compliance  with 
really  actor  as  regards  the  counter-  the  requisites  of  the  act,  he  files  an 
claim,  and,  if  a  nonresident,  should  affidavit  showing  that  he  is  in  posses- 
be  compelled  to  give  security.  Win-  sion  of  the  land  either  by  himself  or  by 
terfield  v.  Bradnum,  3  Q.  B.  D.  324;  his  tenant;  and  the  court  has  no  power, 
Sykes  v,  Sacerdoti,  15  Q.  B.  D.  423;  where  such  an  one  resides  out  of  the 
Lake  p,  Haseltine,  55  L.  J.  Q.  B.  205;  jurisdiction,  to  impose  on  him  a  con- 
Moscow  Gas  Co.  V,  International  dition  of  finding  security  for  costs. 
Financial  Soc.,  L.  R.  7  Ch.  225.  Butler  v,  Meredith,  11  Exch.  85. 

1.  Linton  v.  Pollock,  5  Pa.  Co.  Ct.  Petition  to  Appear  in  Efljamentative 

243;  Goss,  etc.,  Mfg.  Co.  v.  Gerhard,  Oharaeter.  —  Where  a  nonresident  is  not 

7  W.  N.  C.  (Pa.)  51;  Palmer  v.  Cole,  3  a  party,  but  appears  in  chambers  on  a 

Knlp  (Pa.)  55-  Orion  Knitting  Mills  v,  summons,   he   will   be  ordered,  if  he 

Bell,  42  W.  N.   C.  (Pa.)  128;  Smith  v,  petitions  to  appear  in  a  representative 

Stoddart,  14  Phila.  (Pa.)  133,  37  Leg.  character,  to  give  security   for  costs. 

Int.  (Pa.)  262.  Partington  v,  Reynolds,  6  W.  R.  307. 

Vew  York.  —  Under  Code  Civ.  Pro.  4.  McMillan  v.  Baker,  92  N.  Car.  no; 

N.  y.,  %  452,  interveners  are  not  re-  Rollins  v,  Henry.  77  N.  Car.  467;  Ryan 

quired   to  furnish  security   for  costs.  i».   Martin,   103  N.  Car.   282;  Kron  v. 

Herzog   v,  Tamsen.   (N.    Y.   City   Ct.  Dennis,  90  N.   Car.   327;    Harkey    v. 

Gen.  T.)49N.  Y.  Supp.  1015;  Uhlfelder  Houston,  65  N.  Car.  137. 

r.  Tamsen,  (N.  Y.  City  Ct.  Gen.  T.)  17  fleroral    Defondanti    in   qoctmont. — 

Misc.  (N.  Y.)  296.  Where  there  were  several  defendants 
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inability  to  give  bond,  accompanied  by  a  certificate  of  an  attorney 
that,  in  his  opinion,  the  plaintiff  is  not  entitled  to  recover.^ 

V.  Motions   fob   Segubitt  — 1.  Time  of  Making  —  NoooMity  of 
Promptitiide,  —  A  motion  for  security  for  costs  should  be  made  at 

the  first  opportunity  the  party  has,  after  knowledge  of  the  facts 
that  entitle  him  to  an  order  requiring  security  to  be  given,  for  if 

not  made  promptly  the  motion  is  liable  to  be  denied  by  reason 

of  the  laches  shown  by  one  who  is  otherwise  entitled  to  security.* 

in  ejectment  and  they  were  permitted  8.  Illinois,  —  Kolbe  v.  People,  85  111. 

to  sever  their  defense,   it   was  held,  336. 

under  Code  N.  Car.,  §  237,  that  each  Massachusetts, — Carpenter  v.  Aldrich, 

of    them    should    be    ruled    to    give  3  Met.  (Mass.)  58;  Whiting  v,  Hollis- 

security.      Bryan   v,   Spivey,    106    N.  ter,  2  Mass.  102. 

Car.  95.  '   New  Hampshire,  —  Leazar  v,  Cota, 

1.  Justice  V,  Eddings,  75  N.  Car.  581;  43  N.  H.  81. 

Dempsey  v.   Rhodes,  93  N.  Car.  120;  New     York,  —  McDonald    v.    Pcet, 

Lambert  v,  Kinnery,   74  N.  Car.  348;  (Supm.  Ci.  Spec.  T.)7Civ.  Pro.(N.  Y.) 

Wilson  z^.  Fowler,  104  N.  Car.  471 ;  Tay-  200;    Buckley   v,   Gutta  Percha,  etc., 

lor  V,  Apple,  go  N.  Car.  345.     See  also  Mfg.  Co.,  (Supm.  Ct.  Gen.  T.)  3  Civ. 

article  Poor  Persons,  vol.  16,  p.  673.  Pro.  (N.  Y.)428;  Boylan  v,  Mathews, 

Leave  Not  Diaoretionary.— In  Dempsey  (N.  Y.  Super.  Ct.  Spec.  T.)  3  Civ.  Pro. 

V,   Rhodes,  93  N.  Car.   120,  it  is  held  (N.  Y.)  38;  Fitzsimmons  y.  Curley,  (N. 

that  in  such  an  action  the  defendant,  Y.  Super.  Ct.  Gen.  T.)  6  Civ.  Pro.  (N. 

upon  filing  the  affidavit  and  certificate  Y.)  156;  Wolff  1/.  Houston,  etc.,  R.  Co., 

of  counsel  prescribed  by  the  statute,  is  (Supm.  Ct.  Gen.  T.)  16  Civ.   Pro.  (N. 

entitled  as  a  matter  of  right  to  answer,  Y.)  107;  Fagan  v.  Strong,  (Supm.  Ct.) 

and  the  court  has  no  discretion  in  the  zo  Civ.   Pro.  (N.  Y.)  88;  Robinson  v. 

premises.     See  also  Wilson  v.  Fowler,  Sinclair,  i  Den.  (N.  Y.)  628;  Boucher 

104  N.  Car.  471.  V,  Pia,  (N.  Y.  Super.  Ct.  Gen.  T.)  14 

Votloe  of  Application   UnnaooiMrj. —  Abb.  Pr.  (N.  Y.)  i;  Abel  v.  Bradner, 

In  Deal  v.  Palmer,  68  N.  Car.  215,  it  is  (Supm.  Ct.  Spec.  T.)  15  Civ.   Pro.  (N. 

held  that  neither  Code  Civ.  Pro.,  §  72,  Y.)  241;    Sims   t     Bonner,   60  N.   Y. 

nor  the  proviso  in  Act  N.  Car.  1870,  Super.  Ct.  63,  21  Civ.  Pro.  (N.  Y.)  355; 

requires  notice  to  be  given  to  the  ad-  Smith,  etc.,  Brass  Works  v,  Kahn,  (N. 

verse  party  on  an  application  for  per-  Y.   City  Ct.   Gen.   T.)  18  Misc.  (N.  Y.) 

mission  to  defend  a  suit  without  giving  597;  Fearn  v,  Gelpcke,  (N.  Y.  Super, 

required  security.  Ct.)  13  Abb.  Pr.  (N.  Y.)  473;  Florence 

Boi&eieiit  AffldaTit.—  In  Wilson  v.  v,  Bulkley,  i  Duer  (N.  Y.)  705;  Swan 
Fowler,  104  N.  Car.  471.it  was  held  r.  Mathews,  3  Duer  (N.  Y.)6i3;  Will- 
that  in  such  an  action.  Code  N.  Car.,  son  v,  Eveline,  39  N.  Y.  App.  Div.  129; 
§  237,  was  sufficiently  complied  with  Stevenson  v.  New  York,  etc..  R.  Co., 
when  the  defendant  made  affidavit  that  (Supm.  Ct.  Gen.  T.)  14  Civ.  Pro.  (N. 
he  was  not  worth  two  hundred  dollars  Y.)  384;  Teal  v.  Yost.  (N.  Y.  Super.  Ct. 
in  any  property  whatever,  and  was  un-  Spec.  T.)  16  Civ.  Pro.  (N.  Y.)  367; 
able  to  give  the  undertaking  required,  Robertson  v,  Barnum,  29  Hun  (N.  Y.) 
and  his  counsel  certified  that  they  had  657;  Churchman  v.  Merritt,  50  Hun 
examined  his  case  and  were  of  the  (N.  Y.)  270;  Long  v.  Majestre,  i  Johns, 
opinion  that  he  "  bad  a  good  defense  Ch.(N.  Y.)202;  Goodrich  v.  Pendleton, 
to  the  action."  3  Johns.  Ch.  (N.  Y.)  520. 

GeitiiLoate  of  Coonsal.  —  In  Taylor  v,  Pennsylvania  — Southmayed  z^.  Hen- 
Apple,  go  N.  Car.  343,  it  was  held  that  derson,  13  W.  N.  C.  (Pa.)  78;  Frantz  v, 
a  certificate  by  counsel,  that  he  has  ex-  Dehart,  i  Pa.  Co.  Ct.  4;  Voss  v.  Sense- 
amined  the  case  of  the  defendant  and  nig,  14  Pa.  Co.  Ct.  631;  M'Garry  v, 
that  in  his  opinion  the  plaintiff  is  not  Crispin,  3  Clark  (Pa.)  25,  4  Pa.  L.  J. 
entitled   to    recover,   is  a  substantial  353. 

compliance   with  the  statute.     It  was  IVest  Virginia.  —  Haymond  v.  Cam- 
not  intended  that  the  inquirv  of  counsel  den,  22  W.  Va.  180. 
should  extend  beyond  the  information  United  States. — Huquninp.  Thatcher, 
derived  from  the  defendant.     See  also  21   Blatch.   (U.   S.)  497:    Hawkins  v, 
Wilson  V.  Fowler,  104  N.  Car.  471.  Willbank,  4  Wash.  (U.  S.)  285. 
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for  AdditlttiiAl  Beonrity.  —  In  some  jurisdictions,  under  cer- 
tsun  circumstances,  additional  security  may  be  required  at  any 
stage  of  the  cause;  but  motions  therefor  should  not  be  made 
after  a  hearing  on  the  merits.  ^ 

If  a  Pftrtj  Tiket  Anj  Stops  in  a  cause,  after  notice  of  the  facts  that 
entitle  him  to  security,  he  waives  his  right  to  security  for  costs.* 

Engiand.  —  Duncan  v.  Stint.  5  B.  &  docket  unless  the  affidavit  upon  which 

Aid.  702;  Whitehead  v,  Murat.  Bunb.  the   motion   is  based  shows  that  the 

183;  Craig  V.  Bolton,  2  Bro.  C.  C.  609;  nonresidence  of  the  plaintiff  was  not 

Home  V.  Thompson,  Sausse  &  Sc.  622:  known  to  the  defendant  or  his  attorney, 

Swanzy  v.  Swanzy,  4  Jur.  N.  S.  1013;  and  that  it  is  made  as  soon   as   the 

Dyott  ^.  Dyott,  I  Madd.  187;  Weeks  f.  fact  of  such   nonresidence  comes  to 

Cole,  14  Ves.  fr.  518;  White  v.  Great-  his  knowledge.     Pancoast  v.  Travelers 

head,  15  Ves.  Jr.  2;  Foster  v,  Swasey,  Ins.  Co.,  79  Ind.   172;  Jefferson ville, 

2   Woodb.   &    M.   (U.   S.)  217;    Onge  etc.,  R.  Co.  v,  Hendricks,  41  Ind.  48; 

V.  Truelock,  Beatty  341;  Wainwright  v.  Vail  v.  McKernan,  21  Ind.  421;  Reitz 

Bland,   2  C.   M.  &  R.   740;  Duffy  v,  v.  State,  33  Ind.  187. 

Joyce,  25  L.  R.  Ir.  42;  Long  v.  Long,  Waihingtoii  Tsrrltorj.  —  Although  the 

z  Ir.  Ch.  618;    Watson  v.  Pirn,  2  Ir.  Washington  Code  requires  that  security 

Eq.  26.  for  costs  must  be  demanded  before  an- 

Canada.  —  Lovell     v.   Wardroper,   4  swer,   it  is  permissible   to  make  the 

Ont.  Pr.  265.  application  after  answer  if  up  to  that 

A  Motion  for  the  Indon«iiimit  of  a  Writ  time  the  fact  of  nonresidence  is  un- 

on  the  ground  that  the  plaintiff,  rest-  known  to  the  defendant,  and  be  makes 

dent  at  the  time  of  execution  thereof,  his  application  as  soon  as  possible  after 

has  become  a  permanent  nonresident,  becoming    acquainted   with    the  fact, 

must  be  made  at  the  first  term  after  Swift  v,  Stine,  3  Wash.  Ter.  518. 

the  defendant  is  aware  of  the  circum-  After  a  Dolay  of  Two  Toait  in  moving 

stances.     Smith    v.    Castles,    i    Gray  for  security  on  the  ground  of  nonresi- 

(Mass  )  108.  dence,  a  motion  for  security  was  de- 

Appearanoe  for  Motion  Only.  —  A  mo-  nied  in  the  absence  of  evidence  that 

tion  for  security  for  costs  is  not  an  ap-  the  plaintiff  was  also  insolvent.     Bick- 

pearance  in  the  suit  that  will  preclude  ford  v.  Ice  Co.,  8  W.  N.  C.  (Pa.)  106. 

a  defendant  from  urging  any  defense  Where  the  Case  Is  Beady  for  Trial,  and 

either  as  to  jurisdiction  or  validity  of  the    granting    of    an    application    for 

service.  Collier  c.  Morgan's  Louisiana,  security  would  be  to  the  prejudice  or 

etc.,  R.,  etc.,  Co.,  41  La.  Ann.  37.  delay  of  the  other  party,  the  motion 

tetement  Not  Showing  ChargeabiUty  should  be  denied.     Bennett  v.  Shute,  2 

with  Notice.  —  Where  an  agent  of  the  Harr.  (Del.)  197. 

plaintiff  verified  the  complaint,  stating  Where  the  Canie  Was  Bipe  for  Trial, 

in  his  verification  that  the  plaintiff  was  and  it  has  been  known  to  the  defendant 

not  then  within  the  state,  the  defendant  for  more  than  a  year  that  a  plaintiff, 

was  held  not  chargeable  with  notice  of  whose  residence  within  the  jurisdiction 

nonresidence.     WilUon  z-.  Eveline,  39  was  uncertain,  had   assigned   his  in- 

N.  Y.  A  pp.  Div.  I2q.  terest  in   the   result  of  the  action,  he 

After  Cause  Called  for  Trial.  —  After  was  held  entitled  to  security.     Zychlin- 

issue  had  been  joined  and  the  cause  ski  v.  Maltby,  14  C.  B.  N.  S.  322,  108 

was  called  for  trial,  although  the  facts  E.  C.  L.  322. 

upon  which  the  motion  was  based  had  1.  Paul  v.  Hill,  3  Tenn.  Ch.  342. 

onlv  just  become  known  to  the  defend-  After  a  Nonsuit  on  Pendeney  of  a  Bnle 

ant.  the  motion  was  denied.     St.  Louis,  for  a  New  Trial  a  motion  for  further 

etc..  R.  Co.  V.  South,  43  111.  176.  security  should  not  be  made.     All  von 

flnbieqnent  Bemoval  from  State.  —  In  v.  Furnival,  2  Cromp.  &  M.  555. 
cases  where  the  plaintiff  has  removed  Modem  Fraotiee  in  England.  —  It 
from  the  state,  the  defendant  should  seems  that  an  application  for  further 
move  for  security  at  the  first  term  after  security  can  be  renewed  from  time  to 
he  has  knowledge  of  the  fact.  Smith  time  as  occasion  may  require.  Wesl- 
ey. Castles,  I  Gray  (Mass.)  108  ern  of  Canada  Oil,  etc.,  Co.  v.  Walker, 

Indiana. — Motions  to  require  security  L.  R.  10  Ch.  628. 

must  t>e  made  at  the  first  calling  of  the  2.  Weber  v,  Moog,  (Brooklyn  City 

808  Volume  XIX 


Xotioiis  for  8eenrit7.     SECURITY  FOR  COSTS.           Timo  of  MaUnf . 

Instances  of  the  various  stages  in  a  cause  at  which  it  has  been 
held  proper  to  deny   the  motion   on  the  ground  of  either  an 

express  or  implied  waiver  are,  after  appearance ;  *  after  a  con- 
tinuance;*   after  filing    a    demurrer;'    after    answer;*     after 

Ct.  Gen.  T.)  12  Abb.  N.  Cas.  (N.  Y.)  Cloud,  50  111.  439;  Muldon  v.  Place* 

108;  Goodrich  t/.  Pendleton,  3  Johns.  (Ariz.  1885)  6  Pac.  Rep.  479.     Bui  com^ 

Ch.  (N.  Y.)520;  Hay  v.  Power,  2  Edw.  pare  Micklethwaite  v.  Rhodes,  4  Sandf. 

(N.    Y.)  494;    Burfress  v,   Gregory,    i  Ch.  (N.  Y.)  434;  Drinan  v.  Mannix,  5 

Edw.(N.  Y.)449;  Shuttleworth  v.  Dun-  Ir.  Eq.  162. 

lop,  34  N.  J.  Eq.  488;  McVickar  v.  Lud-  4.  After  Aniwer.  —  School  Trustees  v. 

low,  2  Ohio   259;  Johnson   v.   Ralph,  Walters,   12   111.   154;  Gilbert  v.   HofiF- 

Tappan  (Ohio)  165;  Beymer  «/.  Endly,  man,  66  Iowa  205;  Dunning  v.   Dun- 

Tappan  (Ohio)  166;     Anonymous,    10  ning,  37   111.  306;  Mayer  v.  Tyson,   i 

Ves.  Jr.  287;  ^jf/.  TuU.  3  DeacA  C.  Bland    (Md.)  559;    Hay   v.    Power,   2 

503.  Edw.   (N.   Y.)  494;  Stevenson  v.  New 

The  Prinoiple  upon  Which  a  Defendant  York,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.) 

Waiyea  his  right  to  require  a  plaintiff  14  Civ.  Pro.  (N.  Y.)  384;  Teal  v.  Yost, 

to  give  security  for  costs  is  that  the  (N.  Y.  Super.  Ct.  Spec.  T.)  16  Civ.  Pro. 

defendant  has  a  right  to  say,  "  I  am  (N.  Y.)  367;  Schwartz  v.  Scott,  (Supm. 

not  to  enter  the  lists  with  you  until  you  Ct,  Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  53; 

have  given    security  for  costs;  "    and  Smith,  /;tc.,  Brass  Works  v.  Kahn,  (N. 

if  he  does  take  any  step  he  is  inconsist-  Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.  Y.) 

ent  in  saying,  *'  Give  me  security  for  597;    Schaeffer  v,   Waldo,  7  Ohio  St. 

costs,"  because  he  has  waived  all  right  309;  Swift  v.  Stine,  3  Wash.  Ter.  518; 

and  has  prepared  himself  for  the  com-  Wyllie   v,   Ellice,    11   Beav.  99;  £x  p. 

bat.     Atkins  v.  Cook,  3  Jur.  N.  S.  283.  Siedler,  12  Sim.  106;  Craig  v.  Bolton, 

By  Simply  Defending  an    AppUcation  2  Bro.  C.  C.  609;  Cooper  v,  Purton,  8 

against  him  the  right  to  security  is  not  W.   R.   702;    Dyott  v,  Dyott,  i   Madd. 

waived  by  defendant.     Murrowv.  Wil-  187;  Whitehead  v.  Murat,  Bunb.  183; 

son,  12  Beav.  497.  Craig   v.    Bolton,   2   Bro.   C.   C.    609; 

Filing  AffldaVitt  by  Beipondenti  after  Meliorucchy  v.  Meliorucchy,  2  Ves.  24. 

taking  out  a  summons  for  security  does  But  compare  Cooper  v.  Purton,  8  W.  R. 

not    waive    the   right.      In  re  Home  702,  wherein  it  was  held  that  although 

Assur.  Assoc,  L.  R.  12  Eq.  112.  the    defendants    to    an    original    bill 

niinoif.  —  Where  it  is  provided   by  waived  their  right  to  security  by  a n- 

statute  that  before  institution  of  suit  a  swer,  a  defendant  to  an  amended  bill 

nonresident  plaintiff  shall  give  security  did  not  waive  such  right,  by  reason  of 

for  costs,  the  right  of  the  defendant  to  ihe   answer  of  the  defendants  to  the 

apply  for  a  rule  therefor  is  not  waived  original  bill. 

by  pleading.     Kim  bark  v,  Blundin,  6  Where  a  Nonresident  Petitioned  under 

111.  App.  539.  Statute,  notwithstanding  the  fact  that 

New  York.  —  Under  the  N.  Y.  statute  the  affidavits  supporting  the  petition 

extant  in  1833  (2   Rev.  Stat.  620,  §  i),  were  answered  by  the  respondent,  it 

the  motion  for  security  might  be  made  was  held   pro()er  to  order  security  for 

at  any  stage  of  the  suit.     Burgess  v,  costs.     Ex  p.  Siedler,  Z2  Sim.  106. 

Gregory,  i  Edw.  (N.  Y.)  449.  Subsaqnent    Bemoval    from    State.  — 

1.  After     Appearance.  —  Foster      v.  Under  Iowa  Code,  §§  2927,  2928,  2929, 

Eyres,    7    Ir.    Eq.   638.      But  compare  even  if  the  plaintiff  has  removed  from 

Murrow  v.  Wilson,  I2  Beav.  497;  Tel-  the  state  since  suit  was  instituted,  the 

lett  7'.  Lalor,  8  L.  R.  Ir.  8.  defendant  cannot,  if  he  has  answered, 

In  Stackpoole  v.  O'Callaghan,  i  Ball  move  for  security.    Gilberts.  Hoffman, 

&  B.   566,  the  plaintiff  was  ordered  to  66  Iowa  205. 

find  security  after  the  defendant  had  After  Exoeptioni  to  an  Answer. —  Bur- 
appeared  but  not  answered.  gess  o,  Gregorv,  i  Ediv.  (N.  Y.)  449. 

8.  After  a  Continoanoe.  —  Harper  v.  After  Taking  Time  to  Answer.  —  Prior 

Columbus   Factory,  35  Ala.   127;  Mc-  v.  White,  2   Molloy  361;    Meliorucchy 

Vickar  v.  Ludlow,  2  Ohio  246;  Lavange  v.  Meliorucchy.  2  Ves.  24. 

V.  Burke,  50  Ala.  61.  Effeot  of  NeffOtiations  for  Settlement.  — 

S.  After  Demurrer.  —  Longr/.  Majestre,  Where  the  time  for  answer  has  been 

I  Johns.  Ch.  (N.    Y.)  202;    People  v.  extended  with  a  view  to  a  withdrawal 
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plea;*  after  replication ; *  after  issue;'  after  swearing  a  jury i* 
after  trial ; '    alter  judgment  or  decree  either  interlocutory  or 

of  the  complaint,  the  defendant  does  West  v.  Cooke,  i  C.  B.  319,  50  E.  C.  L* 

not  waive  his  right  to  move  for  secur-  3x2;    Long   r.   Long,    i    Ir.  Ch.  618. 

ity.     Scandinavian  American  Bank  v.  But  compare  Kirk  v,  Korn,  13  W.  N.  C. 

Lentzy,  30  N.  Y.  App.  Div.  485.  (Pa.)  281;    Duparquet  v,  Brodhead,  i 

After  Time  for  Answer.  —  Sprague  r.  Northam.  Co.  Rep.  (Pa.)  48,  and  Ger- 

Haight,  54  Iowa  446;  Eyre  v,  Dwyer,  main  Fruit  Co.  v.  Roberts,  18  Pa.  Co. 

Sausse  &  Sc.  653,  note;  Smith  v.  Dey,  Ct.  144,  wherein  a  rule  for  security  was 

2  Ch.  Chamb.  (Ont.)  456;   Ganson  v,  granted,  as  it  would  not  delay  trial. 

Finch,  3  Ch.  Chamb.  (Ont.)  296;  Nolan  In  Qeetmsnt,  Applkations  After  Lwae 

r.  French,  10    Ir.  Eq.  211;    Freel  v.  Joined  and  Before  Trial  Have  Been  Deemed 

Trant,    11   Ir.    Eq.  278.      '\&\x\.  compare  in  Time.  —  McDadez/.  Dafoe,  r  Chamb. 

Long  V,  Totteaham,  i  Ir.  Ch.  127.  (U.  C.)  x8;  Purvis  v.  Hill,  2  Hen.  &  M. 

1.  After  Flea.  — Lincoln  v.  Hancock,  614;  Den  v.  Wilson,  5  N.  J.  L.  782. 

5  Ark.  703;  Clark  t^.  Gibson,  2  Ark.  But  Hot  After  Trial  and  Yerdiet. — 
ICQ,  Clapp  V.  Balch  3  Me.  216;  Fon-  Jackson  v.  Bushnell,  13  Johns.  (N.  Y.) 
ville  V,  Richey,  2  Rich.  L.  (S.  Car.)  10;  330. 

Wood  z^.  Bellisle,  1  Chamb.  (U.  C.)  130;  After    Lwae    and    Appearance   Before 

Kasten  v,  Plaw,  i  M.  &  P.  30,  17  E.  C.  Arbitrators.  —  Cantelov.  Binns,  2  Miles 

L.  164;  Duncan  v.  Stint,  5  B.  &  Aid.  (Pa.)  86. 

702.  7  E.  C.  L.  234;  Fletcher  v.  Lew,  3  4.  After  the  Jnry  Ess  Been  Sworn. — 

Ad    &  El.  551,  30  E.  C.  L.  150;  Kim-  Wallace  v,  Collins.  5  Ark.  41;  Erasure 

bark  v.  Blundin,  6  111.  App.  539.  v,  Zimmerly,  25  111.  202;  Wheelin  v. 

Where  a  Flea  Was  Put  In  Inadvertently,  Kertley,  Hard.  (Ky.)  550;  Thomas  t/. 

there  was  held  10  be  no  waiver.     Bey-  Taoner,  6  T.  B.  Mon.  (Ky.)  54;  Adae 

mer  v,  Endly,  Tappan  (Ohio)  166.  v.  Zangs,  41  Iowa  536. 

After  a  Plea  in  Abatement.  —  Randolph  After  the  Plaintiir  Has  Closed  His  Tssti- 

V.  Emerick,  13  111.  344.  mony  at  the  Trial.  —  Spencer  z^.  Traflord, 

After  Obtaining  Time  to  Plead.  —  Eyre  42  Md.  i. 

V,   Dwyer,  Sausse  &    Sc.  653,    note.  After  the  Gommenoement  of  the  Argn- 

But  i-i^m/ar^  Dowling  r.  Harman,  6  M.  ment. —  Edwards    v.     Helms,     5    111. 

6  W.  131;  Gurney  v.  Key,  3  Dowl.  P.  143. 

C.  559;  Wilson  V.  Minchin,  2  Tyrw.  6.  After  Trial.  —  Weeks  v,  Napier,  33 
166.  Ala.  568;  Jeffersonville,  etc.,  R.  Co.  v. 
Where  a  Nonresident  Plaintiir  Was  Hendricks.  41  Ind.  48;  Lindley  v.  Kin- 
Baled  to  Give  8eenrity»  and  before  the  dall,  4  Blackf.  (Ind.)  189;  Boucher  v. 
rule  was  returned  the  defendant  Pia,  (N.  Y.  Super.  Ct.  Gen.  T.)  14  Abb. 
pleaded,  it  was  held  not  to  be  a  waiver.  Pr.  (N.  Y.)  i;  Jackson  v,  Bushnell,  13 
Michael  v.  Forsyth,  2  Chest.  Co.  Rep.  Johns.  (N.  Y.)  330. 
(Pa.)  32.  After  Short  Hotioe  of  Trial.  —  West  v. 

2.  After  Beplioation.  —  Long  v.  Tot-  Cooke,  i  C.  B.  312,  50  E.  C.  L.  312; 
tenham,  i  Ir.  Ch.  127.  De  Montellano  v.  Garcias,  7  Moo.  361; 

Alter  the  Close  of  the  Pleadings  and  Pub-  Michel    v.    Pareski,    2    H.    Bl.    593: 

lieation   of    the   ETldenoe.  —  Faster    v,  MuUer  v.  Gernon,  3  Taunt.  273.    But 

Swasey,  2  Woodb.  &  M.  (U.  S.)  217.  compare  Buckley  v,  Gutta  Percha,  etc., 

S.  After  Lwoe.  —  Swan  v,  Mathews,  3  Mfg.  Co.,  (Supm.  Ct.  Gen.  T.)  3  CiV. 

Daer(N.  Y.)6i3;  Florences.  Bulkley,  Pro.  (N.  Y.)  428;  Edinburgh,  etc.,  R. 

I   Duer  (N.  Y.)  705;    Boyce  v.  Bates,  Co.  v,  Dawson,  7  Dowl.  P.  C.  573. 

(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  After  Setting  Down  for  Trial.  —  Fuchs 

Y.)  495:  Mason  v,  Frick.  12  W.  N.  C.  v.  Wright,  6  W.  N.  C.  (Pa )  157. 

(Pa.)  570;  Smart  v,  Chamberlin,  26  W.  N.  After  a  Case  Has  Been  Called  for  Trial. 

C.  (Pa.)  272;  Shaw  v,  Wallis,  i  Yeates  —St.  Louis,  etc.,  R.  Co.  v.  South,  43 

(Pa.)  176,  2  Dall.  (Pa.)  179;  Prince  r.  111.    176;     Beymer  w.   Endly,   Tappan 

Towns,   33   Fed.  Rep.   161;   Vance  v,  (Ohio)  166. 

Campbell,    3    N.    Bruns.    136;    Fogo  Texas.  —  After  a  statement  by    the 

V.  Pypher,  3  Ont.  Pr.  309:  Montellano  plaintifif  that  he  is  ready  for  trial  it 

V.  Garcias.  \  Bing.  67,  8  E.  C.  L.  406;  is  not  too  late  to  move   for  security, 

Michel  V,  Pareski,  2  H.  Bl.  593;  MuUer  but  a  refusal  of  such  a  motion  is  nor 

V,  Gernon,  3  Taunt.  273;  Du  Belloix  v,  ground  for  error  where  the  verdict  and 

Waterpark,   i  Dowl.  h  R.  348,  note;  judgment  are  for  the  plaintiff.    Inier- 
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final ;  ^  after  appeal.' 

nfioredoiutfy  Povor  of  Gonrt.  —  Although  an  absolute  right  to  demand 
security  may  have  been  forfeited  by  lapse  of  time,  or  by  pleading 
after  a  knowledge  of  the  facts  by  the  party  requiring  costs,  it 
seems  that  under  certain  circumstances  courts  may  exercise  their 

discretionary  power  and  grant  a  motion  for  security  for  costs 
where  there  has  been  such  a  showing  of  facts  that  the  delay  is 
excusable.' 

national,  etc.,  R.  Co.  v,  WiUiams.  82  Deasen,  24  Han  (N.  Y.)  440;  Faman 

Tex.  342.  V.  Harman,  2  McCord  L.  (S.  Car.)  436; 

Whore  at  tlio  Trial  a  Motion  fnrSooiiritj  Paul  v.  Hill,  3  Tenn.  Ch.  342;  Borhs 

is  made  for  the  first  time  it  is  not  error  v.  Sessions,  2  Dowl.  P.  C.  710. 

to  overrule  it.    Cator  v.  Collins,  2  Mo.  8.  After  a  Pnjflrfnraa  AppeaL  —  Hat- 

App.  225.  ton  V,  Weems,  12  Gill  &  J.  (Md.)  83. 

Whore  It  Appeared  at  the  Trial  that  the  After  an  Appeal  Unlees  MoTod  Ym  Bo- 
platnriff  was  a  nonresident  ii  was  held  low.  —  Heflin  v.  Rock  Mills  Mfg.,  etc., 
thatthedefendant  was  entitled  to  move  Co.,  58  Ala.  613;  Duncan  r.  Richard- 
for  security  for  costs  within  three  days  son,  34  Ala.  117;  Comstock  v.  Clem- 
thereafter.  Boucher  v.  Pia,  (N.  Y.  ens,  19  Cal.  77:  Adams  i/.  Miller,  12  111. 
Super.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N.  27;  Robertson  v,  Marshall  County,  10 
Y.)  I.  III.  559;  Ruckman  v.  AUwood,  40  111. 

1.  After  an  Order  for  an  Iiyiinetioii  Has  128;  Meyer  v,  Wiltshire,  92  111.  395; 

Been  Made  Abeolnte.  —  Foster  v.  Eyres,  Ripley  v,  Morris,  7  111.  381;  Cofiey  v. 

7  Ir.  Eq.  63S.  Collier,  12  Ind.  565;  McLean  v.  Isbell, 

After  a  ]>eeree  to  Aooouit.  —  Murphy  44  Mich.  129;  People  v.  Judges,  i  Cow. 

V.  Archdall,  Sausse  &  Sc.  630;  Paul  v,  (N.   Y.  )  576;    Ranney  v.    Stringer,  4 

Hill.  3  Tenn.  Ch.  342.  Bosw.  (N.   Y.)  663;  Cantelo  r.  Binns, 

After Interlooiitory Judgment.  —  Butler  2   Miles  (Pa.>  86;    Howard  v.  Union 

V.  Wood,  (Supm.  Ct.  Spec.  T.)io  How.  Bank,  7  Humph.  (Tenn.)  26;   Ogg  r. 

Pr.  (N.  Y.)  313.  Lelnart,    i    Heisk.   (Tenn.)  40;   Liver- 

Where,  After  the  Entry  of  an  Order  of  more    v.    Bond,    19    Vt.    607;    Smith 

Seferenee,  an  application  for  security  v,  Lockwood,    34   Wis.  72;    Grant  v. 

was  made  with  reasonable  diligence,  Banque  Franco-Egyptienne,   i.  C.  P. 

inasmuch  as  it  was  really  an  applica-  D.  143. 

tion   for  security  as  to  extraordinary  After  Appeal  from  Award.  —  Carriage 

disbursements    not  originally   within  Co.  v,  Lowenstine.  4  Kulp  (Pa.)  359. 

the  contemplation  of  either  party,  it  Appeal  f^om  Jnatioe.  —  Whereon  ap- 

was  granted.     Uble  v.   Burnham,  46  peal   from  a  justice  the  case  is  tried 

Fed.  Rep.  500.  de  novo^  security  may  be   moved  for 

After  Kolioe  to  Defendant  to  Take  a  Do-  although    not    demanded  before  the 

oree  ProConleeso.  —  Nolan  v,  French,  10  justice.    Wheeler  v.  Taylor,  i  Wesi.  L. 

Ir.  Eq.  211.  Month.  354,  2  Ohio  Dec.  (Reprint)  96. 

After  a  Judgment  byDefftnlt.  —  Day  v.  After  a  Motion   for   a   Behearing.  — 

Wilcox,   2   McCord   L.  (S.  Car.)  454;  Cator  v.  Collins,  2  Mo.  App.  225. 

Gfoves  V.  Blake,  i  Hog.  359.  8.  Massachusetts. — Smith  v.  Castles, 

After  Opening  Judgment  by  Default.  -^  i  Gray  (Mass.)  108. 

State  V.  Superior  Ct.,   17   Wash.  564;  New  York,  —  Hayes  v.  Second  Ave. 

Applegale  v.  Railroad  Co.,  12  W.  N.  C.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  4 

(Pa.)  406;  Firestone  z^.  Christ,  2  Pa.  Co.  Civ.    Pro.  (N.   Y.)  84,  note;   Sims  v, 

Ci.  413.  Bonner,  60  N.  Y.  Super.  Ct.  63. 21  Civ. 

After  Jndgment.  —  Brackett   v.  Gris-  Pro.  (N.  Y.)  355;  Segal  v.  Cauldwell.  22 

wold,  46   Hun  (N.  Y.)  442;    Wood  v.  N.  Y.  App.  Div.  95;  Henderson  v.  Mc- 

Blodgelt,  49  Hun  (N.  Y.)  64;  U.  S.  v.  Nally,  33  N.  Y.  App.  Div.  132;  Hames 

St.  Charles  County,  31  Fed.  Rep.  442;  v,  Judd,  t6  Daly  (N.  Y.)  no,  18  Civ. 

Borhs  V.  Sessions,  2  Dowl.  P.  C.  710.  Pro.  (N.  Y.)  324,  327. 

After  a  Yerdiot  and  Jndgment.--Davies  United  States.  —  Deprez  v,  Thomson- 

V.  Graham,  2  A.  K.  Marsh.  (Ky.)  540;  Houston   Electric  Co.,  66  Fed.   Rep. 

Grimball  v,  Mississippi,  etc.,  R.  Co.,  3  23. 

Smed.  &  M.  (Miss.)  38;  Flint  v.  Van  England,  —  Home     v.     Thompson, 
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8.  Hotice  of  Motion  —  Kooeoiity  for  KoUce,  —  As  a  general  rule, 
notice  of  motion  for  security  should  be  given  to  the  plaintiff  or 
his  attorney,  and  such  motion  must  be  an  actual  one  or  made  in 

such  a  form  that  knowledge  of  the  motion  in  point  of  fact  may 
be  implied.* 

Saasse  &  Sc.  622:  Fletcher  v.  Lew,  3  plaintiffs,  and  their  claim  was  dubious. 

Ad.  &  El.  551,  30  E.  C.  L.  150.  yet  they  should   be  required  to  give 

NewTork.  —  The  right  of  a  defendant  security  for  costs  on  the  granting  of  a 

to  demand  security  for  costs  under  N.  commission  to  take  testimony.    Hames 

Y.  Code  Civ.  Pro.,  §  3268,  from  a  non-  v.  Judd,  16  Daly  (N.   Y.)  110,   18  Civ. 

resident  plaintiff,  is  absolute  unless  the  Pro.  (N.  Y.)  324,  327. 

defendant  waives  that  right  by  laches,  1.  Claiborne  v.  Harris,  11  Ala.  647; 

in  which  case  it  becomes  discretionary  Ryan  v.  Potter,  (N.  Y.  Super.  Ct.  Spec, 

with  the  court  to  grant  the  motion  upon  T.)  4  Civ.    Pro.  (N.  Y.)  So;  Wood  r. 

a  satisfactory  explanation  of  the  delay.  Blodgett,  49  Hun  (N.   Y.)  64,  15  Civ. 

Sims  V.  Bonner,  60  N.  Y.  Super.  Ct.  63,  Pro.  (N.  Y.)  114;  Champlin  v.   Pierce, 

21  Civ.  Pro.  (N.  Y.)  355.  3  Wend.  (N.  Y.)445;  Thomas  v,  WiU 

Fedoral  Practice.  —  In  the  absence  of  son,  6  Hill  (N.  Y.)  257;  Wood  v.  Blodg- 

a  provision  of  law  of  the  United  States  ett,    49    Hun    (N.    Y.)    64;     Swift    v. 

or  a  rule  prescribed  by  the  ^Supreme  Wheeler,  46  Hun  (N.  Y.)  580;  Dulany 

Court,  in  some  at  least  of  the  United  v.  Elford,  22  S.  Car.  307;  Houston  v. 

States  Circuit  Courts  it  is  the  practice  Sublett,  i  Tex.  523;  Holshausen  v.  Hol- 

to   follow   the   equity   practice  in  the  lingsworth,    32   Tex.   86;    Goodtitle  v, 

stale  courts  as  to  the  exercise  of  discre-  See,  i  Va.  Cas.  123;  Dean  v.  Cannon, 

tion  in  granting  an  order  for  security.  37  W.  Va.  123;    Ivie   zf.  Keogh,  7  Ir. 

Deprez  v.  Thomson-Houston   Electric  £q.  90. 

Co..  66  Fed.  Rep.  23.  MoUoiu  for  Additional  Security.  —  No- 

Practice  under  the  Jndicatnre  Actc  in  tice  of  a  motion  for  additional  security 
England.  —  The  court  has  discretion,  should  always  be  given.  Houston  t^. 
since  the  Judicature  Acts  were  passed,  Roberts,  10  Tex.  348. 
to  direct  security  for  costs  to  be  given  Semoval  firom  Jorisdiction  —  Alabama, 
at  any  time.  Martanoz/.  Mann,  14  Ch.  — Under  an  early  Alabama  statute  it 
D.  419;  Lydney,  etc..  Iron  Ore  Co.  v.  was  -  held  that  where  the  plaintiff  re- 
Bird,  23  Ch.  D.  358;  ^e  Smith,  75  L.  moved  from  the  jurisdiction  after  the 
T.  N.  S.  46;  Segal  v.  Cauldwell,  22  N.  institution  of  the  suit,  the  same  notices 
Y.  App.  Div.  95;  Henderson  v.  Mc-  •  were  requisite  that  would  have  been  if 
Nally,  33  N.  Y.  App.  Div.  132.  he  had  been  a  nonresident  originally. 

Bemoyalfrom  Jnrisdiotion.  —  Where  a  Claiborne  v.  Harris,  11  Ala.  647. 

discretionary   power  is   vested  in  the  Ex  Parte  Motions  —  Hew    York.  —  It 

court  to  require  security  **  in  all  cases  seems   that  in   New    York,    in    cases 

when  it  shall  appear  to  them  reason-  where    the    court    has    no    discretion 

able,"  it  is  clearly  within  the  policy  of  but  must  make  an  order  for  security 

the  law  that  security  should  be  required  the  motion  mav  be  ex  parte,     Healy  v. 

when  the  plaintiff,  pending  action,  re-  Twenty-third  St.  R.  Co.,  (C   PI.  Spec, 

moves  out  of  the  reach  of  process;  but  T.)  i  Civ.  Pro.  (N.  Y.)  15;  Buckley  v. 

the  application  should  be  made  at  the  Gutta  Percha,  etc.,  Mfg.  Co.,  (Supm. 

first  term  after  the  occurrence  of  the  Ct.  Gen.  T.)  3  Civ.   Pro.  (N.  Y.)428; 

fact  relied  on  as  the  ground  of  motion.  Robertson  v,  Barnum,  29  Hun  (N.  Y.) 

Sniiih  fr.  Castles,  I  Gray  (Mass.)  T08.  657;    Churchman  v,  Merritt,   50  Hun 

Where  an  Entirely  Kew  Case  Li  Intro-  (N.   Y.)  270;   Kamermann   v.   Eisner, 

dnced  by  an  Amendment,  a  motion  for  etc.,  Co.,  (Supm.  Ct.  App.  T.)  23  Misc. 

security  for  costs  should  be  allowed,  (N.   Y.)  330;    Mitchell  v.  Dick,  (N.  Y. 

though,  up  to  the  time  of  the  amend-  Super.  Ct.  Spec.  T.)  8  Misc.  (N.  Y.)  98; 

meot,  no  security  for  costs  had  been  Schwartz  v.  Scott.  (Supm.  Ct.  Spec.  T.) 

applied  for.     Northampton  Coal,  etc.,  25  Civ.  Pro.  (N.  Y.)  53. 

Co.  V,  Midland  Waggon  Co.,  7  Ch.  D.  In   Churchman   v,   Merritt,  50  Hun 

500;  Wyllie  V.  Ellice,  ii  Beav.  99.  (N.   Y.)  270,  15  Civ.   Pro.  (N.  Y.)  245. 

New  York.  —  Under  Code  Civ.  Pro.  the  opinion  of  the  court  was  that  it 

N.  Y.,  §  889,  it  was  held  that  although  would  be  better  practice  to  give  notice, 

there   was  laches  on  the  part  of  the  but  it  skl^o  stated  that  under  the  law  ii^ 
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Kotioo  flhonld  Bo  Givon  at  %  Boaaonable  Time  prior  to  the  term  at  which 
the  cause  is  to  be  tried,  so  that  the  plaintiff  may  not  be  taken  by 
surprise.* 

3.  Where  Made.  —  The  motion  that  security  should  be  given 
should  be  made  in  the  court  in  which  the  action  is  pending.^ 

4.  Beqnidtes  of  Motion  —  a.  In  General  —  Affidavit  in  Snpport  of 
Motion.  —  In  some  jurisdictions  the  motion  should  be  supported 
by  an  affidavit  in  which  the  grounds  upon  which  the  motion  is 
based  are  fully  set  out.' 

New  York  at  that  time  '*  an  absolute  L.  (S.  Car.)  552;  Hawkins  v.  Willbank, 

order  in  the  first  instance  is  not  un-  4  Wash.  (U.  S.)  285. 

authorized.'*  8.  Longsireet  v,  Hearey,  (Supm.  Ct. 

An  Entry  upon  the  Ck>urt  Minutes  is  Spec.  T.)  21  Civ.  Pro.  (N.  Y.)  16. 

sometimes  considered  sufficient,  on  the  Pendinf^  Appeal. —  In  Massachusetts  it 

ground  that  a  party  is  presumed  to  be  being   provided    by   statute    that    the 

cognizant  of  the   action  of  the  court  entry  in  the  Supreme  Judicial  Court 

upon  his  case  from  the  commencement  *'  of  any   questions  arising   upon  ap- 

to  its  determination;  but  in  the  absence  peal,"  etc.,  shall  not  transfer  the  case, 

of  express  notice  such  presumption  is  *'  but  only  the  questions  to  be  deter- 

indulged  only  where  the  proceedings  mined,"  it  has  been  held  that  pending 

are  evidenced  by  being  placed  on  rec-  an  appeal  from  the  Superior  Court  the 

ord.     Claiborne  v.  Harris,  11  Ala.  647.  latter  court  may  order  the  plaintiff  to 

WaiTor  of  Want  of  Kotioe.  —  Where  a  furnish  an  indorser  for  costs.    Joannes 

rule  for  security  is  granted  without  no-  t/.  Underwood,  6  Allen  (Mass.)  240. 

tice,  and  such  rule  is  complied  with.  At  Chambers.  —  In  ordinary  cases  the 

there  is  no  ground  for  a  new  trial  if  the  application  for  security  should  be  by 

plaintiffs  are  not  prejudiced   thereby,  summons  in  chambers  and  not  by  mo- 

Dulany  r.  Elford,  22  S.  Car.  307  tion.     Vale  v,  Offert,  30  L.  T.   N.  S. 

KotioetoPlaintiiPs  Attorney.  — Where  457;  Hamburger  v,  Poetting,  47  L.  T. 

there  is  DO  general  agent  or  attorney  in  N.  S.  249.     And  see  generally  article 

fact  for  the   plaintiff,  notice  may  be  Chambersand  Vacation,  vol.  4,  p.  336. 

given  to  the  attorney  prosecuting  the  In  New  York  the  motion  may  be  at 

suit.     Goodtitle  v.  See,  i  Va.  Cas.  123;  chambers.      Champlin    v.     Pierce,    3 

Vance  v.  Bird,  4  Munf.  (Va.)  364.  Wend.  (N.  Y.)  445. 

Beryioe  of  an  Order  to  ffliow  (^use  why  •  In  Texas  the  motion  should  be  placed 

security  should  not   te  given   seems  on  the  motion  docket,  and  if  a  rule  be 

equivalent   to  notice.       Champlin    v.  entered  it  should  be  extended  in  dis- 

Pierce,  3  Wend.(N.  Y.)  445;  Blanchard  tinct  and   appropriate    terms    on   the 

V.  Nessle,  6  Hill  (N.  Y.)  256;  Swift  v,  court  minutes.     Shackleford  v.   Wal- 

Wheeler,  46  Hun  (N.  Y.)  580.  lace,  4  Tex.  239. 

Snggeetion  on  the  Beoord.  — In  IVest  Benewal  of    Motion.  —  Where,  after 

Virginia  the  notice  required  to  be  given  hearing,  a  motion  for  security  was  de- 

under  Code  W.  Va.,  c.   138,  §  2,  is  a  nied,  and  the  defendants  applied  to  an- 

suggestion  on  the  record  in  court,  or,  other  court  on  the  same  grounds  but  on 

if  the  case   be  at  rules,   on  the  rule  fresh  evidence,  and  the  application  was 

docket,  *' that  the  plaintiff  is  not  a  resi-  granted,  on  an  appeal  therefrom  the 

dent  of  this  stale  and  that  security  is  order  was  vacated  on  the  ground  that 

required  of  him."     Dean  v.  Cannon,  the  application  should  have  been  made 

37  W.  Va.  123.  to  the  first  judge  for  leave  to  renew  the 

80  Also   in  Virginia   under  Code  of  original  motion,  and  that  by  his  first 

1849.     Dean  v.  Cannon,  37  W.  Va.  123.  order    the    matter    had    been    passed 

English  Praotice.  —  An  application  to  upon.      Worman  v.  Prankish,  (N.  Y. 

the  plaintiff  or  his  solicitor,  previous  to  City  Ct.  Gen.  T.)  11  N.  Y.  Supp.  351. 

the  notice  of  motion,  is  unnecessary  8.  Buckmaster  v,  Beames,  8  111.  i; 

unless  a  stay  of  proceedings  is  asked  O'Connell  v,  Rea,  51  III.  306;  Caton  v, 

until    security    be    given.      Shaw    v,  Harmon,    2    111.   581;    Leadbeater    v. 

Dempsey,   Sausse  &  Sc.  628;   Rex  v.  Roth,  25  111.  587;  Smith   r.  Chandler, 

Wright,  I  Jur.  944.  13  Ind.   513;    Fitzsimmons  v.  Curley, 

1*  Dismukes  p,  Pismukes,  1  McCord  (N.  Y.  Super.  Ct.  Gen.  T.)  6  Civ.  Pro. 
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Stotomontt  upon  Information  and  Belief  are  in  some  cases  accepted  as 
sufficient  to  make  out  a  prima  facie  case  for  security ;  *  but  there 
must  be  no  suppression  or  misrepresentation  of  material  facts. • 

Showing  Want  of  Laohes.  —  Where  the  motion  must  be  made  prior 
to  a  particular  stage  in  the  cause  and  is  not  made  before  such 
prescribed  period,  the  defendant  must  allege,  in  addition  to  the 
usual  grounds,  circumstances  that  bring  him  within  any  excep- 
tions to  such  requirement.' 

b.  Necessary  Allegations  —  (i)  Insolvency,  —  If  insolvency 
is  the  ground,  it  should  distinctly  appear  in  the  affidavit  that  the 
party  required  to  give  security  is  unable  to  pay  the  costs.* 

(2)  Nonresidence.  —  Where  non residence  is  the  cause  on  which 
the  motion  is  based,  the  facts  showing  nonresidence  should  fully 
appear,  for  whether  a  party  is  nonresident  or  not  can  only  be 
gathered  from  his  acts,  taking  into  consideration  his  habits, 
occupation,  and  surroundings.^ 

(N.  Y.)  156:    Searle  v,  Mann,  i  Miles  the  defendant  had  been  informed  by  a 

(Pa.)  ^2[;  Gardiner  v,  Harris,  8  L.  R.  personal  friend  of  the  plaintiff  that  the 

Ir.  352.  plaintiff  was  a  nonresident  and  the  resi- 

BemoTal  of  Plaintiff  from  State.  —  An  dent  of  another  state,  but  that  he  was 

affidavit  showing  that  the  plaintiff  had  unable  to  procure  an  affidavit  to  that 

left  the  state  and  had  engaged  in  busi-  effect  from  him,  it  was  held  to  make 

ness  under  another  name,  and  had  ex-  out  2l  prima  facie  case  of  nonresidence. 

pressed  an  intention  of  remaining  in  Mitchell  v,   Dick,  (N.   Y.    Super.    Ci. 

the  place  to  which  she  had  removed,  Spec.  T.)  8  Misc.  (N.  Y.)  98. 

was  held  sufficient  to  justify  an  order  An  Ai&davit   by  the  Defendant's  At- 

for  security.     Levy  z/.   Meirowitz,  (N.  tom^  that  he  believed  that  the  plain- 

Y.  City  Ct.  Gen.  T.)  16  Misc.  (N.  Y.)  tiff  resided  out  of  the  court's  jurisdic- 

284,  which  was  an  action  for  breach  of  tion,  and  that  in  a  letter  purporting  to 

marriage  promise  and  seduction.  come  from  the  plaintiff  relative  to  the 

By  ^Hiom  Ai&davit  Made. —  If  it  ap-  subject-matter  of  the  action  he  de- 
pears  that  the  affiant  is  the  defendant  scribed  himself  as  of  a  place  without 
in  the  cause,  although  he  is  not  so  de-  the  jurisdiction,  has  been  held  suffi- 
scribed  in  terms,  the  affidavit  is  suffi-  cient.  Card  well  v,  Baynes.  2  C.  L.  R. 
cient.  Lontreuil  v.  Phillippe,  10  Jur.  777. 
757.  8.  Murphy  v,  Archdall,  Sausse  &  Sc. 

Indonement  of  Writ.  —  On  a  motion  630. 

foran  indorser  to  the  writ,  the  nonresi-  8.  Jeffersonville,    etc.,     R.     Co.    v, 

dence  of  the  plaintiff  should  be  shown.  Hendricks,  41  Ind.  48. 

Anonymous,  33  Me.  584.  4.  Buckmaster  v,  Beames,  8  111.  i. 

1.  Marsh   v.    Kinna,   2    Mont.    547,  5.  Norton  z/.  Bennett,  22  Hun (N.  Y.) 

holding  that  under  Civ.  Pro.  Mont.,  §  604;  Holt  v.  Winters,  30  Fed.  Rep.  29. 

562,  an  affidavit  stating  that  the  affiant  As  to  What  Conititiitos  Konresidonce  of 

is  acquainted  with  the  financial  condi-  a  plaintiff,  see  JM/ra,  IV.  i.  a.  Nonresi- 

tion  of  the  plaintiffs,  and  that  to  the  dents, 

best  of  his  knowledge  and  belief  the  Permanent  Absence  Abroad. — It  should 

plaintiffs  are  unable  to  pay  the  costs  appear  from  the  facts  that  the  absence 

likely  to  accrue  in  the  action,  is  suffi*  is   to  be  of  a   permanent    character, 

cient;   it  need  not  state  the   facts  on  Durell  v,  Matheson,  8  Taunt.  711,  4  E. 

which  the  belief  is  based,  nor  state  in-  C.  L.  257;  Anonymous,  2  Chit.  152,  18 

solvency  positively.     Compare  Joynes  £.  C.  L.  282;  Adams  v    Colethurst,  2 

V.  CoUinson,  13  M.  &  W.  558,  wherein  Anstr.    552;    Keenaway   r.    Tripp,    11 

it  was  held  that  a  statement  upon  in-  Beav.  588;  Blakeney  v.  Dufaur,  2  DeG. 

formation  and  belief  as  to  the  nonresi-  M.   &   G.    771;    Frodsham    v.    Myers, 

dence  of  the  plaintiff  is  insufficient.  i  Hurl.  &  W.  526;  Hoby  v,  Hitchcock, 

AlAdayit  as  to  Konresidenoe. —  Where  5   Ves.   Jr.   699;  Home  v,  Thompson, 

the  affidavit  stated  that  the  attorney  of  Sausse  &  Sc.  622;  Edwardes  v,  Burke, 
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If  ITonresidenoe  in  the  First  InsUnce  is  the  ground  of  the  application 
the  affidavit  should  negative  the  fact  that  the  plaintiff  was  a 
resident  at  the  time  suit  was  brought.* 

(3)  Mismanagement  by  Receiver.  —  Where  the  application  is 
against  a  receiver,  the  affidavit  should  show  sufficiently  that  the 
estate  is  managed  improperly  and  that  the  action  is  brought  for 
purposes  of  annoyance,  and  all  facts  tending  to  show  that  the 
occasion  is  a  proper  one  for  the  exercise  of  the  discretionary 
powers  conferred  upon  courts  in  such  actions.* 

(4)  Where  Plaintiff  Is  a  Corporation,  —  If  the  plaintiff  is  a  cor- 
poration, a  statement  to  that  effect  need  not  be  made  where  it 
appears  from  the  plaintiff's  petition  that  it  is  a  duly  organized 
corporation,  because  there  is  no  necessity  for  a  statement  of  that 
which  as  against  the  plaintiff  appears  of  record.^ 

(5)  As  to  Merits  of  Defense,  —  Where  in  addition  to  the  gen- 
eral grounds  on  which  security  is  ordered,  it  is  provided  that  the 
defendant  must  file  an  affidavit  to  the  effect  that  he  has  a  good 
defense  in  whole  or  in  part,'*  it  seems  in  some  cases  that  the  facts 
constituting  this  defense  need  not  be  set  out,  and  it  is  only  nec- 
essary that  the  affidavit  should  follow  the  language  of  the  statute.* 

9  L,  T.  N.  S.  406;  White  v,  Greaihead,  which   the   receiver    refused    to    pay, 

15  Ves.  Jr.  2.  alleginf^   that  he   was   without   funds 

An  allegation  that  the  plaintiff  resides  therefor,  and  that  the  receiver  had  at 

abroad  is  prima  facie  2k  sufficient  slate-  issue  over  one  hundred  actions  pend- 

ment  that  his  being  abroad  is  not  merely  ing;  but  it  was  not  shown  that  these 

temporary.      Hammer  v.  Mangles,  12  actions   were   improperly   brought    or 

M.  &  W.  313.  prosecuted. 

Inability  to  Ascertain  Plaintiff's  Besi-  Charge  of  Bad  Faith.  —  Where  an  ap- 
dance.  —  An  affidavit  by  the  defendant's  plication  merely  charged  that  the  plain- 
attorney  that  he  is  unable  to  find  who  tiff  who  had  brought  his  action  with 
or  where  the  plaintiff  island  that  he  the  court's  permission  had  done  so  to 
has  by  mail  demanded  the  plaintiff's  harass  and  annoy  the  defendant,  it  was 
residence  from  his  attorney  and  re-  held  hardly  sufficient  upon  which  to 
ceived  no  answer,  is  sufficient  as  a  base  a  finding  of  bad  faith  in  the  ab- 
basis  of  a  rule  for  security.  Mulford  sence  of  satisfactory  evidence  to  that 
if,  Geschchiat,  16  N.  J.  L.  272.  effect.     Ridgwav   v.    Symons,   (Supm. 

Allegation  of  Subsequent  Bemoval. —  Ct.  Spec.  T.)25  Civ.  Pro.  (N.  Y.)  23,  14 

The  affidavit  in  support  of  a  motion  for  Misc.  (N.  Y.)  78. 

security  for  costs,  when  it  does  not  ap-  3.  Des    Moines  Valley    Live    Stock 

pear  byr  the  bill  that  the  plaintiff  lives  Ins.  Co.  v.  Henderson,  38  Iowa  446. 

out  of  the  jurisdiction  of  the  court,  if  4.  Des  Moines  Valley  Live  Stock  Ins. 

he  has  left  the  jurisdiction  since  filing  Co.  v.  Henderson,  38  Iowa  44.6. 

the  bill,  must  aver  that  the  departure  Where  the  Affidavit  Admits  the  liabll- 

is   to  settle  abroad.      Anonymous,   2  ity  of  the  Defendant,  but  disputes  the 

Dick.  775.  amount  and  alleges  an  intention  of  pay- 

1.  Leadbeater   v.    Rolh,   25  III.  587,  ing  money  into  court  without  specify- 

holdin^r  that  it  is  not  sufficient  to  show  ing  the  sum,  it  is  insufficient.     Kirk  v. 

that  hj  13  a  nonresident  at  the  time  of  Craig,  15  W.  R.  715. 

making  the  affidavit.  Judgment  on  Insufficient  AlBldaTit. — 

8.  Kiraberly  v.  Stewart,  (Supm.  Ct.  Where  an  order  for  security  has  been 

Spec.  T.)  22  How.  Pr.  (N.  Y.)  281,  hold-  entered  upon  an  insufficient  affidavit  of 

ing  that  an  affidavit  was  not  sufficient  defense,  a  judgment  of  non  pros,   for 

where  the  facts  alleged  were  that  judg-  want  of  security  is  wrong.     Terriberry 

ments   for  costs   had    been    recovered  v.  Broude,  173  Pa.  St.  48. 

against  the  receiver  by  other  defend-  6.  Des  Moines  Valley  Live  Stock  Ins. 

ants  in  other  actions  brought  by  him,  Co.  v,  Henderson,  38  Iowa  446;  Bren- 
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(6)  Where  Additional  Security  Is  Sought.  —  The  circumstances 
under  which  additional  security  can  be  demanded  are  as  a  rule 
purely  statutory,  and  accordingly  affidavits  in  support  of  motions 
therefor  should  be  drawn  in  conformity  with  such  statutory 
requirements,  showing  some  change  of  circumstances  or  new  facts 
that  will  induce  the  court  to  change  or  supplement  its  previous 
orders.* 

6.  Hearing  of  Motion.  —  Where  a  motion  for  security  has  been 
made,  the  moving  party  should  call  it  up  before  the  day  on  which 
he  ought  to  plead  or  answer,  because  the  fact  that  such  a  motion 

nan  v,  France,  15  W.  R.  997;  Duflf  v,  nan,  53  N.  Y.  Super.  Ct.  530;  Fogg  v. 

Hore,  Ir.  R.  6  C.  L.  509.  Edwards,  (Supm.  Ct.  Gen.  T.)  57  How. 

Aniondmont  of  Affidavit.  —  Where  the  Pr.  (N.  Y.)  290;  Houston  v.   Roberts, 

original  affidavit  sufficiently  complied  10  Tex.  348;  Holshausen  v.  HoUings- 

with  the  statute,  there  was  held  to  be  worth,  32  Tex.  86. 

no  error  in  allowing  and  considering  In  Kew  York  the  grounds  upon  which 

an  amended  affidavit  not  sworn  to  after  additional  security  may  be    required 

the  changes  were  made.     Des  Moines  under  Code  Civ.   Pro.   N.  Y.,  §  3276, 

Valley  Live  Slock  Ins.  Co.  v.  Hender-  are,  first,  that  the  amount  of  the  orig- 

son,  38  Iowa  446.  inal  undertaking  is   insufficient;   sec- 

TmnfHdwit  AiUdavit.  —  Under  Rev.  ondly,  that  the  sureties  have  died  or 
Code  Del.,  §  8,  requiring  that  the  become  insolvent;  thirdly,  that  their 
nature  and  character  of  the  defense  be  circumstances  have  become  precarious, 
stated  by  the  defendant  in  the  affidavit  Republic  v,  Soto,  112  N.  Y.  310 
supporting  a  motion  for  security  for  Where  the  Death  of  the  Only  Surety 
costs,  sufficient  facts  must  be  set  out  upon  the  Original  Undertaking  was 
therein  to  enable  the  court  to  judge  as  shown,  and  from  the  facts  stated  in 
to  the  defense,  and  a  statement  of  the  support  of  the  motion  it  might  be  in- 
defendant's  conclusion  is  improper,  ferred  that  his  estate  was  insolvent,  it 
Thus  where  the  affidavit  alleged  that  was  held  that  the  defendants  were 
"  the  said  defendants  have  a  legal  and  entitled  to  additional  security  under 
just  defense  to  the  whole  of  the  plain-  Code  Civ.  Pro.  N.  Y.,  §  3276.  Tracy  v, 
tiff's  demand  therein,  the  nature  and  Dolan,  31  N.  Y.  App.  Div.  24. 
character  of  which  defense  is  this:  Li  Texas  after  a  first  rule  for  security 
That  the  said  defendants  did  not  un-  for  costs  has  been  complied  with,  the 
dertake  or  promise  in  manner  and  form  clerk  Is  not,  in  terms,  authorized  to  call 
as  the  said  plaintiff  hath  thereof  com-  for  additional  security  for  costs.  But 
plained  against  them  in  the  declaration  if  additional  security  can  be  required, 
filed  in  the  above  stated  case,  nor  did  it  can  only  be  after  notice  to  the  plain- 
any  of  the  said  defendants  so  undertake  tiff  and  a  satisfactory  showing  to  the 
or  promise;  that  the  said  defendants,  court  that  the  security  already  given  is 
either  jointly  or  severally,  or  jointly  insufficient,  and  the  record  should  show 
and  severally,  or  in  any  way,  do  not  the  grounds  for  requiring  such  ad- 
owe  the  said  plaintiff  the  said  several  ditional  security,  and  that  notice  was 
sums  mentioned  in  the  said  declaration,  given.  Houston  v.  Roberts,  10 Tex.  348. 
a'.id  set  forth  in  the  bill  of  particulars  The  Insolveney  of  the  Snre^  is  in  some 
attached  thereto,  nor  any  portion  of  the  cases  a  good  reason.  Bridges  v.  Can- 
same,  nor  any  sum  of  money,  or  dam-  field,  2  Edw.  (N.  Y.)  208;  Bomeisler  v, 
ages  of  whatsoever  kind;  that  the  National  Ins.  Co..  2  Hall  (N.  Y.)  531; 
plaintiff  in  the  above  stated  case  is  a  Eiseman  v.  Swan,  (N.  Y.  Super.  Ct. 
nonresident  of  the  state  of  Delaware,"  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  112; 
it  was  held  irtsufficient.  Fidelity  Mut.  Boucher  v,  Pia.  (N.  Y.  Super.  Ct.  Gen. 
F.  Ins.  Co.  r.  Simmons,  (Del.  1898)42  T.)  14  Abb.  Pr.  (N.  Y.)  i;  Hartford 
Atl.  Rep.  367,  Quarry  Co.  v.  Pendleton,  (C.  PI.  Gen. 

1.  Greer  v.  Whitfield,  4  Lea  (Tenn.)  T.)  4  Abb.  Pr.(N.  Y.)46o;  Slater  Bank 

85:  Ball  V.  Bruce,  27  III   332.  v.  Sturdy,  (Supm.  Ct.)  13  Abb.  Pr.  (N. 

The  iBsaffloienoy  of  the  Original  Beoority  Y.;  224.    See  contra^  Jones  v.  Jacobs, 

may  be  such  a  cause.     Nugent  v.  Kee-  2  Dowl.  P.  C.  442. 
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Xottoni  for  teeiirity.     SECURITY  FOR  COSTS.       Hearing  of  Motion. 

is  pending  will  not  prevent  a  default  for  want  of  answer  or  plea 
being  taken.* 

The  Borden  of  Cbowing  tliat  the  Motion  Is  Too  Late  lies  on  the  plaintiff.^ 

The  Meriti  of  the  Case  Bhoold  Rot  Be  Entered  Into  on  considering  the 
application  for  security.* 

The  Faot  that  the  Defendant  Is  in  Ck>ntempt  will  preclude  the  granting 
of  a  rule  for  security.* 

Connter-Affldayits.  —  In  answer  to  a  rule  to  show  cause  why 
security  for  costs  should  not  be  given,  the  counter-affidavit  of  the 
plaintiff  should  have  as  much  weight  with  the  court  as  the  affi- 
davit in  support  of  the  motion.* 

Bisoretionary  Power  of  Conrt.  —  Motions  for  security  are  addressed 
largely  to  the  discretion  of  the  court,  and  decisions  thereon  will 
not  be  overruled  unless  there  is  an  abuse  of  such  discretion.* 

1.  Hamilton   v.   Dunn,   22   111.   259.  dedaction   therefrom   was  that  it  was 

But  see  Steamboat  Osbrey  v.  Jenkins,  not  good  now,  and  that  he  was  notable 

9  Mo.  643,  wherein  it  was  held  that  to  give  the  security  required  b^  law, 

while  a  motion  is  pending  for  security  and  the  affidavit  was  held  not  sufficient, 

its  effect  is  to  suspend  all  further  pro-  Osborne  v.  Henry,  66  N.  Car.  354. 

ceedings  uniil  disposed  of,  and  the  de-  Connter-aiftdavit   Hot  Permitted. —  In 

fendant  should   not   be  defaulted   for  Smith  v.  Chandler,  13  Ind.  513,  it  was 

want  of  a  plea  until  the  disposition  of  held  that  counter-affidavits   were   not 

the  motion.  admissible   to  show  that  the  plaintiff 

8.  Jones  v.  Jones,  2  Tyrw.  216.  was  a  resident. 

Borden  of  Proof.  —  Where  the  defend-  Slight  Evidenoe   Is  Sni&oient  to  IHs- 

ant  entered  a  rule  on  the  plaintiff  to  eharge  Bach  a  Bole,  because  motions  of 

give  security  for  costs,  to  which  there  this  character  *'  are  not  regarded  in  a 

was  no  objection,  the  court  at  a  subse-  very  favorable  light  by  courts,  the  ob- 

quent   term   held   that  the  burden   of  jecl  being  most  generally  procrastina- 

proof,  of  residence  in  the  county  at  the  tion  and  delay."     Hamilton  v.  Dunn, 

previous  term,  was  on   the   plaintiff.  22  111.  259. 

Furlong  v,  Coleman,  3  Cranch  (C.  C.)  6.  Colorado,  —  Knight  v.    Fisher,   15 

178.  Colo.  176;  Ward  v.  Wilms,  16  Colo.  86. 

Ifeoesiity  of  Joinder  of  All  Defendants.  Delaioare,  —  Bennett    v.     Shute,    2 

—  Under  N.  Y.  Code,  S  3268,  it  is  un-  Harr.  (Del.)  197. 

necessary  that  all  the  defendants  should  Illinois,  —  Gesford  v,  Critzer,  7   111. 

join  in  a  motion  that  security  for  costs  698;  Selby  v,   Hutchinson,  9  111.  319; 

be  given  by  a  next  friend  or  guardian  Ball  v,  Bruce,  27  111.  332. 

ckd  litem^  where  they  appear  by  counsel  Iowa,  —  Turner  v,  Younker,  76  Iowa 

who  is  present  and  joins  in  the  argu-  258. 

ment.     Donner  v,  Ogilvie,  (Supm.  Ct.  Missouri,  —  Needles  v.  Burk,  98  Mo. 

Spec.  T.)  12  Civ.  Pro.  (N.  Y.)  399.  474. 

8.  Hurst  V.  Padwick,  12  Jur.  21.  New    York,  —  Reck   v,    Phenix  Ins. 

4.  Trevanion  v.  Sargon,  3  Jur.  121.  Co.,  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp. 
Maryland.  —  Where  the  defendant  is  543;    BoUes  v.   Duff,  (Supm.  Ct.  Gen. 

in  default  he  cannot  **  lay  a  rule  se-  T.)  17  Abb.  Pr.  (N.  Y.)448;  Briggs  v. 

curity"  for  costs.     Hatton  z/.  Weems,  Vandenburgh,  22  N.  Y.  467;  Fessenden 

12  Gill  &  J.  (Md.)  84.  V,  Blanchard,  48  Hun  (N.  Y.)  350,  14 

5.  Hamilton  v.  Dunn,  22  111.  259.  Civ.  Pro.  (N.  Y.)  277. 

Ininffioient  Affidavit  in  Answer  to  Rule  North  Carolina,  —  Adams  v.  Reeves, 

for  Better  Seonrity.  —  An   affidavit  an-  76   N.   Car.   412;    Tyler   r.   Person,  i 

swering  a  rule  for  better  security  is  not  Murph.  (N.  Car.)  498;  Jones  v.  Cox,  i 

sufficient  if  it  is  lacking  in  candor;  and  Jones  L.  (N.  Car.)  373. 

where  the  affidavit  was  "  ihat  said  bond  Texas.  —  Houston     v,    Roberts,     10 

was  good  at  the  beginning  of  the  suit,''  Tex.    348;     Holshausen  v,    HoUings- 

and  that  the  affiant**  is  notable  to  give  worth,  32  Tex.  86. 

better  security,"  it  was  held  that  the  Wisconsin, — Joint  School  Dist.  No. 
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TiiM  to  Give  SECURITY  FOR  COSTS.  Seenrity. 

VL  Time  to  Giye  Seottbitt.  —  In  many  jurisdictions  the  time 
at  which  security  for  costs  is  to  be  given  is  fixed  peremptorily  by 
statute;  in  others  the  statutes  prescribe  the  time,  but  are  merely 
directory;  and  in  others  again  the  time  is  left  absolutel}'  to  the 
discretion  of  the  court.  Whether  the  statutes  be  peremptory, 
directory,  or  leave  the  matter  entirely  with  the  court,  it  is 
advisable  to  file  security  at  the  time  prescribed  or  ordered,  other- 
wise the  party  of  whom  it  is  required,  if  a  plaintiff,  is  liable  to  be 
nonsuited  or  have  his  action  dismissed,  or,  in  cases  where  security 
is  required  of  the  defendant,  he  may  not  be  permitted  to  defend,* 

7  V.  Kemen,  72  Wis.   179;  Heeron  v.  Yoakum  v.  Mettasch,  (Tex.  Civ.  App. 

Beckwith.  i  Wis.  17.  1894)  26  S.  W.  Rep.  129. 

Unitid  States. — Hug  an  in  v.  Thatcher,  Contra.  —  Where  the  defendant  had 

18  Fed.  Rep.  105;  Stewart  v.  The  Sun,  moved  that  the  plaintiffs  should  give 

36  Fed.  Rep.  307;  Uhlez/.  Burnham,  46  security  for  costs,  and  the  motion  was 

Fed.  Rep.  500.  overruled,  to  which  the  defendant  ex- 

England,  —  Western  of  Canada  Oil,  cepted.  and  there  was  a  verdict  for  the 

etc.,  Co.  V.  Walker,  L.  R.  10  Ch.  628.  plaintiffs  and  judgment  thereon,  judg- 

The  Denial  of  a  Motion  for  Additional  ment  was  reversed  on  the  ground  of 

Seenilty  for  costs  which  should   have  the  denial  of  the  motion.      Griggs  v, 

been  allowed  is  not  a  sufficient  ground  Voorhies,  7  Blackf.  (Ind.)  561. 

for  reversal  of  the  judgment  for  the  1.  See  the  statutes  of  the   various 

plaintiff,  where  it  appears  that  he  was  states. 

successful  in    his  claim.      Wilcox  v.  Seoority  Ifnno  pro  Tone.  —  As  to  the 

Byington,  36  Kan.  212.  propriety  of  allowing  security   to  be 

Where  iJie  Penaltj  on  the  Original  Bond  given  after  the   time  prescribed,   see 

Is  Snffieient  to  meet  the  costs  incurred  infra,   VII.   4.   Filing    Security   After 

up  to  the  time  when  a  defendant  should  Objections. 

be  ready  for  trial,  it  is  no  abuse  of  dis-  When  Action  Commenced.  —  Where  the 

cretion  to  deny  the  motion.     Greer  v.  statute  requires  security  to  be  given 

Whitfield,  4  Lea  (Tenn.)  85.  before  thesuitis  commenced,  until  the 

Review  of  Orders. —  Unless  the  result  summons  and  complaint  are  handed  to 

of  an   order  requiring  security  is  to  the  sheriff  for  service  the  suit  cannot 

determine  the  action  by  a  nonsuit,  it  be    considered    as     commenced,    and 

seems  doubtful  whether  it  is  review-  security  may  be  lodged  with  the  clerk 

able  on  appeal.     Dulany  v.  Elford,  22  at  any  time   before  so  doing.     Ex  /. 

S.  Car.  307;  McMillan  v.  McCall,  2  S.  Locke,  46  Ala.  77. 

Car.  390.  A  Suit  Commenced  by  Attachment  is 

Montana, — An  order   requiring  the  within  the  intention  of  such  a  statute, 

plaintiff  to  give  security  for  costs  is  Ex  p.  Robbins,  29  Ala.  71. 

an  **  intermediate  order  involving  the  Suits  in  Which  Judgment  Is  Obtained 

merits  and   necessarily    affecting  the  on  Notice  and  Motion  9X^2AT[i}xz\i.'v\\\i\zi 

judgment,"  and  can  be  reviewed  on  the  intention  of  the  statute  as  those 

appeal.     Marsh  v.  Kinna,  2  Mont.  547.  commenced  in  the  usual  mode.     Ala- 

Deeiflion  Immaterial   on  Judgment  for  bama,  etc.,  R.  Co.  v.   Harris,  25  Ala. 

Plaintiff.  —  When  the    cause  is   tried,  232;  £'j:/.  Robbins,  29  Ala.  71. 

and  there  is  judgment  for  all  costs  ren-  An    Application  for    an    Alternative 

dered  against  the  defendant,  if  the  pro-  Writ  of  Mandamus  was  held  not  to  be 

ceedings    are  otherwise  regular  it  is  a  proceeding  in  which  security  for  costs 

immaterial  what  errors  may  have  been  in    the    first    instance   was   required, 

committed  in  reference  to  the  bond  for  Denslow  v.  Gunn,  67  Conn.  361. 

costs,  because  when  such  judgment  is  Form  of  Order  for  Seoority.  —  Under 

rendered    it    is    then    clear    that  the  the  New   York    practice  in    1853  the 

defendant  was  entitled  to  no  security  order,  if  made  by  a  judge  in  vacation, 

for  the  costs,  because  they  are  taxed  should  have  been  in  the  alternative,  for 

against  him.       Gipson   v.    Williams,  security  to  be  filed  in  twenty  days,  or 

(Tex.  Civ.  App.   1894)  27  S.  W.  Rep.  that  the  plaintiff  show  cause  why  it 

824;  Walker  v,  Russell,  73  Iowa  340;  should  not    be  required  at  the  next 
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Tim  to  eivt  SECURITY  FOR  COSTS.  Saeurity. 

flhorteniiig  Time  FrMoribed.  —  Where  the  time  in  which  security  is 
to  be  given  is  prescribed  by  statute,  the  court  cannot  by  a  rule  or 
order  prescribe  a  shorter  time.* 

Eztenaion  of  Time.  —  Where  the  time  within  which  security  is  to 
be  given  is  fixed  by  the  court,  the  exercise  of  its  discretion  is  not 
exhausted  by  its  once  prescribing  the  time,  and  the  plaintiff  may 
move  for  an  extension  thereof,  •  or  for  a  modification  of  the  order 
within  the  time  limited ; '  and  unless  the  time  is  extended,  a 
failure  to  comply  with  a  positive  order  to  file  security  within  the 
time  specified,  on  pain  of  a  nonsuit,  will  result  in  the  plaintiff 
having  no  further  standing  in  court,  and  the  defendant  may  move 
for  a  judgpnent  dismissing  the  cause.^ 

special    term.     Bronson  v.   Freeman,  e^.  Southera  Warehouse  Co.,  (Ala.  1888) 

(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N,  Y.)  4  So.  Rep.  732;  Hobson  v.  New  Mexico, 

492.  etc.,  R.  Co..  (Ariz.  1886)  11  Pac.  Rep. 

By  the  Next  Term.  —  Security,  as  a  545;  Town  v.  Evans,  11  Ark.  9;  Lemon 

general  rule,  may  be  filed  at  any  time  v.  Temple,  7  Ind.  556;  Kylee'.  Stinson, 

before  calling  the  cause  for  trial,  where  13  Smed.  &  M.  (Miss.)  301;  Cornuel  v, 

the  order  is  that  it  should  be  filed  by  Heinze,  (Supm.  Ct.  Gen.  T.)  22  N.  Y. 

the  next  term.     Lyons  v.  Long,  6  Ala.  Supp.  117;  Hinman  v.  Pierce,  50  Hun 

103;  Whitaker  v.  Sanford,  13  Ala.  522;  (N.  Y.)  209;  McMillan  v.  McCall,  2  S. 

Tones  v,  Wilkinson,  3  Stew.  (Ala.)  44;  Car.  390;  Williams  v.    Connor,    14  S. 

Reese  v.  Billing,  9  Ala.  263;  Cabell  v.  Car.  621;  Irvins  v.  Mathis,  11  Humph. 

Payne,    2    J.    J.    Marsh.    (Ky.)    1-34;  (Tenn.)    603;     Majors    v.    Blevins,    6 

Wheelin  v.  Kertley,  Hard.  (Ky.)  550;  Humph.  (Tenn.)  43. 

Thomas  v.  Tanner,  6  T.  B.  Mon.  (Ky.)  Exoue  for  Belay  —  Absenoe  of  Surety. 

54;    Gray   v.   Willcox,    56    Mich.    58;  — Where  a  surety  promises  to  be  in 

Rhodes  v.  Phillips,  2  Tex.  162;  Vance  court  at  the  calling  of  a  cause,  but  is 

V.  Bird,  4  Munf.  (Va.)  364.  for  some  cause  not  present,  reasonable 

Computation     of    Time.  —  Where    an  time  should  be  granted  to  obtain  his 

order  was  made  requiring  security  to  presence,  and  where  a  court  refused  to 

be  given  in  thirty  days,  it  was  held  that  extend  the  time  until  the  next  morning 

this  period  did  not  mean  days  in  term  it  was  held   that    its    discretion   was 

whilst  the  court  was  in  session.    Swain-  abused.    Crawford    v,    Kenley,   7    B. 

son  V.  Bishop,  52  Mo.  227.  Mon.  (Ky.)  254. 

At  Any  Time  During  Day  for  Filing.  —  In  Arkaneas  it  is  not  error  to  refuse  an 

Where  the  order  is  that  a  bond  for  costs  extension  of  time  where  it  is  shown 

shall  be  filed  on  or  before  the  first  day  that  the  time  previously  given  has  ex- 

of  the   next  term,   the  party  has  the  pired,  especially  after  a  motion  to  dis- 

whole  of  that  day  for  filing  it;  and  it  miss,     lown  v.  Evans,  11  Ark.  9. 

has  been  held  that  the  filing  of  such  a  In  North  Carolina,  in  which  state  the 

bond  with  the  clerk  of  the  court  at  his  defendant  in  an  action  to  recover  land 

private  house  as  late  as  ten  o'clock  at  is  required  to  give  security,  under  cer- 

night  was  a  compliance  with  the  rule,  tain  circumstances,  the  court  may  in 

Modgltn  V,  Slay,  11  Ark.  693;  Modglin  its  discretion  extend  the  time  for  filing 

V.  Mackey,  11  Ark.  697.  the  bond.      Taylor  v.   Pope,   106  N. 

Change  of  Yenne.  —  The  removal  ot  Car.  267. 

the  cause  from  the  court  by  which  an  8.  M'Collum  v.  Massey,  2  Bailey  L. 

order  for  security  is  made,  to  another  (S.  Car.)  606;  Williams  v.  Connor,  14 

court  for    trial,   does  not  make  any  S.  Car.  621. 

change  in  the  time  within  which  the  4.  Hinds  v.   Woodbury,  (Supm.  Ct. 

plaintifif  is  required  to  give  security,  Gen.   T.)    29   How.   Pr.   (N.   Y.)  381; 

and   the    rule  is  enforceable   by   the  Lewis  v.  Lewis,  (C.   PI.  Spec.  T.)  13 

court  to  which  the  cause  is  removed.  Abb.  N.  Cas.  (N.  Y.)  182,  note;  Lyon  v. 

Holt  V.  Tenallytown.  etc.,  R.  Co.,  81  Park,  iiiN.Y.  350;  Glover  z'.  Cuming, 

Md.  219.  12  Wend.    (N.  Y.)  295;    MXolIum  v. 

1.  Shaw  V.  Webster,  21  Wis.  129.  Massey,    2   Bailey    L.   (S.   Car.)  606; 

2.  £xp,  Jones,  83  Ala.  587;  Sandlin  Williams  v,   Connor,  14  S.  Car.  621; 
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Otdeetions  for  ftdlnre    SECURITY  FOR  COSTS.  to  Givo  Becnrlty. 

Tn.  Objections  fob  Failttbe  to  Give  Secttbitt  —  1.  In  General 

—  Where  it  is  incumbent  upon  a  party  to  give  security  for  costs, 
and  he  does  not  do  so,  the  other  party  must  make  objection  by 
plea  in  abatement  or  in  some  other  appropriate  manner,  and  is 
not  excused  from  pleading  or  preparing  for  trial  in  proper  time.* 

2.  Pleas  in  Abatement.  —  In  cases  where  it  is  required  impera- 
tively that  security  shall  be  given  before  the  institution  of  suit, 
the  defendant  may  take  advantage  of  its  absence  by  pleading 
that  fact  in  abatement.* 

8.  Motion  to  Dismiss  — a.  Where  Time  Is  Peremptorily 
Fixed.  —  Where  the  time  within  which  security  must  be  given 
is  prescribed  in  peremptory  language,  and  security  is  not  given 
within  the  proper  time,  and  the  facts  showing  the  necessity  for 
security  appear  of  record,  the  defendant  may  make  a  motion  to 
dismiss.' 

Bomar  v.  Asheville,  etc.,  R.  Co.,  30  S.  Objeotioxi  by  Bemnrrer.  —  A  demurrer 

Car.  450;  Cummings  v,  Wingo,  31  S.  to  a   bill  in  chancery  is  not  a  proper 

Car.  427;  Anderson  V.  Smith,  2  Mackey  mode    of   objecting  that   security   for 

(D.  C;  I.     G^m/ar^  Claiborne  z'.  Boker,  costs   has   not    been   filed.     Cowan   v. 

(Supm.  Ct.  Spec.  T.)  i   How.  Pr.  (N.  Donaldson,  95  Tenn.  322. 

Y.)  39,  wherein  a  motion  for  judgment  2.  Palmer    v.    Hicks,    17  Ark.    505; 

as  in  case  of  nonsuit,  because  security  Perkins  v.  Reagan,  14  Ark.  47;  Cabell 

for  costs  was  not  filed,  was  denied  be-  v,   Payne,  2  J.   J.    Marsh.   (Ky.)  134; 

cause  the  motion  should  have  been  for  Pressey  v.  Snow,  81  Me.  288;  Clapp  v, 

an    absolute    order    that    the   plainti£f  Balch,   3   Me.   216;    Pettingill   v.    Mc- 

should  file  securiiy.  Gregor,  12  N.  H.  179;  Seaver  v.  Allen, 

In  order  to  put  the  plaintiff  in  default  48  N.  H.  473;  Scruton  v.  Deming,  36 

for   not  filing  security,  a   copy  of  the  N.   H.  433.     And  see  generally  as  to 

rule  nisi  therefor  should  be  served  on  pleas  in  abatement,  article  Abatement 

the  plaintiff's  attorney.     Anderson  v,  of  Actions,  vol.  i,  p.  i. 

Osborn,  (Supm.  Ct.  Spec.  T.)  i  How.  In  Chancery  it  would  seem  that  a  plea 

Pr.  (N.  Y.)  79.  in  abatement  is  not  the  proper  mode  of 

Motion  for  Beference  After  Dismissal. —  objecting  to  the  complainant's  failure 

Where  an  order  has  been  made  for  dis-  to  file  security  for  costs.     Haskins  v, 

missal,  a  defendant  who  has  counter-  Spiller,  i  Dana  (Ky.)  170. 

claimed  cannot  move  for  a  reference  to  Security  Nunc  pro  Tunc.  — As  to  the 

take  proof  in  support  of  his  counter-  right  to  file  security  after  objection  is 

claim.     Hinman  v.  Pierce,  50  Hun  (N.  made  to  a  party's  failure  to  do  so,  see 

Y.)209.  infra,    VH.    4.   Filing  Security  After 

1.  Newsom  v.  Ran,  18  Ohio  240,  Objections, 

Security  Nunc  pro  Tunc.  —  As  to  the  3.  Cowan   v,   Donaldson,    95   Tenn. 

right  to  file  security  after  objection  is  322;    Pressey    v.   Snow,    81    Me.    288; 

made  to  a  party's  failure  to  do  so,  see  Clapp  v.  Balch,  3  Me.  216;  Pettingill  v, 

infra,    VII.    4.   Filing    Security  After  McGregor,    12  N.    H.    179;  Scruton  r. 

Objections.  Deming,  36  N.  H.  432;  Seaver  t/.  Allen, 

A  Bnle  for  Security  for  Costs  Does  Not  48  N.  H.  473. 

Suspend  the  Progress  of  the  Cause  so  far  Security  Nunc  pro  Tunc.  —  As   to  the 

as  the  preparation  of  the  parties  for  power  of  the  court  to  allow  security  to 

trial  is  concerned,  and  the  defendants  be  given  after  the  time  prescribed,  see 

have  a  righl    to  summon  witnesses  or  infra,   VII.    4.    Filing  Security   After 

10  take  testimony  by  deposition;  nor  Objections, 

on  the  calling  of  the  case  for  trial  can  Failure  of  Beoord  to  Show  Keoessity  for 
the  defendants  say  that  they  are  not  Security.  —  Where  the  ground  for  re- 
ready  because  they  did  not  feel  obliged  quiring  security,  such  as  the  nonresi- 
to  use  any  diligence  in  preparing  for  dence  of  the  plaintiff,  does  not  appear 
trial  until  the  compliance  with  the  rule  of  record,  it  should  be  made  to  appear 
for  costs.  Anderson  t/.  McKinney,  22  by  a  plea  on  which  issue  can  be  taken, 
Tex.  653.  because  the  court  cannot  try  on  motion 
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OI^Mtions  for  Failnre    SECURITY  FOR  COSTS.  to  OIto  Boenrity. 

Whon  Xotion  Xnst  Be  Made.  —  Such  motions,  nowever,  are  in  the 
nature  of  pleas  in  abatement,*  and  must  be  made  within  the  time 
limited  for  pleading  in  abatement,  though,  as  the  time  for  plead- 
ing in  abatement  may  be  extended,  the  courts  have  a  discretion- 
ary power  to  extend  the  time  for  making  a  motion  which  is  a 
substitute  for  such  a  plea.* 

Xotion  WaiTod  by  Domurrer.  —  Motions  to  dismiss  should  not  be 
submitted  in  conjunction  with  a  demurrer,  because  the  filing  of 
the  latter  will  waive  the  former.* 

A  Wrongful  Befusal  of  Snoh  a  Statutory  DismiBial  is  available  on  error, ^ 
or  the  dismissal  may  be  compelled  by  mandamus.' 

a  question  which  must  be  determined  4.  Steamboat    Empire    v,   Alabama 

by  evidence  ^^<7rj  the  record.    Scruton  Coal  Min.  Co.,  29  Ala.  698. 

V.  Deming,  36  N.  H.  433.  Appeal  from  Denial  of  Xotion  to  DiimlH 

In  Order  to  Justify  an  Order  for  BiBmiual  for    Want    of    Proeeontion   Bond. —  In 

under  a  statutory  provision,  enough  Osborne  v.  Henry,  66  N.  Car.  354,  it 

should  appear  of  record  to  show  that  was  held  that  the  defendant  was  en- 

the  trial  court  acted  within  the  author-  titled  to  invoke  the  supervisory  power 

ity  conferred  upon  it.     Readz/.  Carson,  of  that  court  to  overrule  the  discretion 

Minor  (Ala.)  17;    Lewis  v.   Lewis,  25  of  the  trial  judge  in  refusing  a  motion 

Ala.   315;    Reid  v.    Brasher,   7   Port,  to  dismiss  for  want  of  security. 

(Ala.)  448;    Shackleford  v,  Wallace,  4  6,  Exp,  Cole,  28  Ala.  50;  Exp.  Rob- 

Tex.  239.  bins,  29   Ala.   71 ;    Exp,  Morgan,  30 

Preenmption  on  Appeal.  —  On  an  ap.  Ala.  51;  Exp.  Jones,  83  Ala.  587;  An- 
peal  from  an  order  of  dismissal,  the  niston  First  Nat.  Bank  r.  Cheney.  (Ala. 
presumption  will  be  that  the  lower  1898)  23  So.  Rep.  733;  Barnett  f.  War- 
court  acted  upon  sufficient  proof  that  ren  Cir.  Ct ,  Hard.  (Ky.)  180;  State  v. 
the  plaintiff  was  within  the  provisions  Howe,  64  Ind.  18. 
of  the  statutes  authorizing  a  dismissal,  Beftisal  of  Xotion.  —  Where  the  mo- 
and -the  necessity  of  showing  affirma-  tion  to  dismiss  is  denied  it  is  not 
lively  the  contrary  is  imposed  upon  the  ground  for  error.  May  v.  Eastin,  2 
plaintiff.  State  z/.  Layman,  46  Md.  190.  Port.  (Ala.)  414;  Davis  v.  You,  43  Ala. 
Compare  Thompson  c  Miller,  2  Stew.  691;  Harding  e/.  Griffin,  7  Blackf.  (Ind.) 
(Ala.)  470,  wherein  it  was  held  that  it  462. 

was     unnecessary    that     any    reason  Though  It  Be  Error  to  Deny  the  Xotion 

should  be  shown  for  the  order,  and  that  to  DisniaSi   the   appointment  of  a  re- 

the  presumption  on  appeal  was  that  ceiver  upon  the  plainiiff's  application 

sufficient  proof  was  made  previous  to  will  not  be  invalidated.     Galloway  v, 

granting  the  order.  Campbell,  142  Ind.  324. 

The  Brief  Note  "  Bnle  for  Costi "  Is  Not  Where  the  Conrt  Has  a  Discretion  in  the 
a  Suffloient  Basis  for  a  judgment  of  dis-  matter  of  requiring  security,  or  of  dis- 
missal. So,  if  a  distinct  order  for  costs  missing  for  failure  to  give  security 
is  placed  on  the  judge's  docket  but  not  when  ordered,  the  exercise  of  its  dis- 
transferred  to  the  court  minutes,  it  will  cretion  will  not  be  disturbed  except  in 
not  be  sufficient.  Shackleford  v.  Wal-  cases  of  abuse.  Mabry  v,  Dickens,  31 
lace,  4  Tex.  239.  Ala.  243:    Davis  v.  You,  43  Ala.  691 ; 

Appeal  firom  Order  of  Dismissal  —  Xon-  Eastman    v.   Godfrey,    15    Kan.   341; 

tana. —  Under    Civ.    Pro.   Act  Mont.,  Papineau  ?/.  Belgarde,  81  111  61;  Pelit- 

§  377.  an  order  of  dismissal  for  failure  cler  v,  Willis,  99  Mass.  460:  Clapp  v. 

to  give  security  for  costs  is  appealable  Balch,  3  Me.  216;  Whitsett  v.  Blumen- 

as  being  an  order  "  involving  the  mer-  thai,  63  Mo.  479;    Adams  v.   Reeves, 

its  and  necessarily  affecting  the  judg-  76  N.  Car.  412;  Bolles  v.  Duff,  (Supm. 

ment."     Marsh  v.  Kinna,  2  Mont.  547.  Ci.  Gen.  T.)  17  Abb   Pr.  (N.  Y.)  448. 

1.  Edgar  Gold,  etc.,  Min.  Co.  r/.  Tay-  Actions  to  Becover  Land  —  North  Car- 

lor,  10  Colo.  no.  olina.  —  The    court    has    power    in   a 

8.  Seaver  v.  Allen,  48  N.  H.  473.  proper  case  lo  order  the  defendant  to 

8.  Cowan    v,   Donaldson,   95   Tenn.  give  additional  security  for  costs,  and. 

322.  on  failure  to  comply  with  such  order, 

876  Volume  XIX. 


OlQMtioiiB  for  FaUnw    SECURITY  FOR  COSTS,  to  aivt  Beevrity. 

Prior  Bnle  upon  Plaintiff  to  Filo  Soenrity.  —  It  seems,  however,  the 
better  practice  that  the  suit  should  not  be  dismissed  until  a  rule 
is  taken  on  the  plaintiff  to  file  security  within  such  time  as  may 
be  fixed  by  the  court.* 

b.  Where  Time  Is  Merely  Directed.  —  Where  the  lan- 
guage of  the  statute  is  not  peremptory,  or  where  the  court's 
order  does  not  in  itself  provide  for  a  default,  the  defendant  may 
move  for  a  dismissal;  but  if  then  tendered,  security  may  be 
received.* 

4.  Filing  Secnrity  After  Objeotioiui  —  In  eeneraL  —  Where  objec- 
tion has  been  made  to  the  absence  of  security  for  costs  when 
prescribed  by  statute  or  order,  the  practice  of  the  courts  in 
respect  to  permitting  the  necessary  security  to  be  filed  appears 
somewhat  conflicting,  and  to  be  dependent  to  a  large  extent  on 
the  language  of  the  statute  necessitating  the  filing  of  security  or 
the  terms  in  which  the  court's  order  has  been  made. 

Where  Peremptory  Language  Ii  TTied  in  Prateribing  the  time  at  which 
security  is  to  be  given,  many  courts  hold  that  it  is  too  late  to 
tender  security  nunc  pro  tunc  after  the  fact  of  the  omission  has 
been   pleaded   in   abatement,*   or  after   the  opposite  party  has 

to  strike   out  the  answer  and  award  missed.     Overstreet  v,  Davis,  24  Miss, 

judgement.     Vaughan  v.  Vincent,  88  N.  393;     Morrow    v.    Shepherd,    9    Mo. 

Car.  116.  214. 

Proper  Oourse  to  Adopt  in  Case  of  Bis-  8.  Jones  v,  Vlilkinson,  3  Stew.  (Ala.) 

missal  —  Rhod€     Island. —  In     a    case  44;  Portsmouth  Foundry,  etc.,  Works 

where  the  plaintiff  refused  to  comply  z/.    Iron   Hills   Furnace,    etc.,  Co.,   ii 

with  an  order  requiring  security  for  Bush(Ky.)47;  Shelley  v.  Newport  Sa v. 

costs,  and  the  court  dismissed  the  ac-  Assoc,  11  Bush  (Ky.)305;  Needles  e^. 

tion  and  gave  the  defendant  judgment,  Burk,  98  Mo.  474:  Reverez  v,  Camellos, 

the  plaintiff  applied  for  a  writ  of  cer-  i  Cranch  (C.  C.)  50. 

tiorari  to  revise  the  judgment  of  the  Seenrity  Ifnne  pro  Tune.  —  As  to  filing 

lower  court.     In  denying  the  applica-  security  nunc  pro  tunc ^  see  infra^  VII. 

tion  the  court  said  that  Ihe  applicant's  4.  Filing  Security  After  Objections. 

proper  remedy  was  by  appeal  unless  Counter  Motion  to  Sue  in  Forma  Pan- 

tbe  amount    in   controversy  was  too  peris.  —  Pending  motion  for  dismissal 

small.      Conley   v.   Woonsocket  Sav.  the  plaintiff  may  move  for  permission 

Inst.,  II  R.  I.  147.  to  proceed  as  a  poor  person.    Shearman 

1.  Wood  V,  Goss,  24  111.  626;  Breed-  v.  Pope,  106  N.  V.  664. 

ing  V.  Finley,  i  Dana  (Ky.)  477;  Lee  v.  AlBdayit  of  Inability  to  Oivo  Bond.  — 

Waller,  13  III.  App.  403;  McVickar  v.  In    Texas  the  filing  of  an  affidavit  of 

Ludlow,  2  Ohio  246;  Goodtitle  v.  See,  inability  to  give  security  for  costs  sup- 

I  Va.  Cas.  123;  Enos  v,  Stansbury,  18  plies  the   place  of  a  bond  for  costs. 

W.  Va.  477.  Missouri  Pac.  R.  Co.  v.  Richmond,  73 

Notice  of  Motion.  —  Under  Rev.  Stat.  Tex.  568;    Brooks  v.    Hicks,   20  Tex. 

Wis.,  §  2946.  declaring  that  upon  fail-  666;  Hickey  v,  Rhine,  16  Tex.  576. 

u re  to  file  the  required  undertaking  the  8.  Morse   v.  Rankin,  51  Conn.  326; 

court    may  upon  motion  dismiss   the  Perkins  v.  Reagan,  14  Ark.  47;  Cabell 

pi  lintiff's  action,  it  is  necessary  to  give  v.    Payne,   2  J.   J.    Marsh.  (Ky.)  134; 

the    plaintiff    notice    of    the    motion.  Hopkins  v.   Chambers,  7  T.  B.  Mon. 

Joint  School  Dist.  No.  7  V.  Keemen,  72  (Ky.)  255;    Jones  v,    Lacey,    3  J.   J. 

Wis.  179.  Marsh.  (Ky.)  543;  Cummins  i/.  Cassily, 

Prior  Order  of  Court  for  Security.  —  In  5  B.  Mon.  (Ky.)  76. 

Missouri    it    is    necessary    that   there  A  Beplioation  Tendering  a   Bond    or 

should  be  an  order  of  court  requiring  averring  that  security  has  been  given 

security   before  the  suit  can   be  dis-  since  issuance  of  the  writ  is  bad  on  de- 
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Olda^tieiui  for  FaUure    SECURITY  FOR  COSTS.          to  Qire  Soonrity. 

elected  to  take  advantage  of  the  noncompliance  with  the  statutes 

or  order  of  the  court  by  way  of  a  motion  to  dismiss.^ 

Ezoroiae  of  Conrt'i  Disoretion.  —  There  are  cases  that  hold,  even 
where  peremptory  language  has  been  used,  that  a  court  has  a 
discretionary  power  to  deny  a  motion  to  dismiss,  for  the  reason 
that  many  circumstances  may  arise  to  excuse  one  who  does  not 
strictly  comply  with  the  letter  of  a  statute  or  order.* 

murrer.     Jones  v.  Lacey,  3  J.  J.  Marsh.  Whore  a  Crou  Motion  Was  Made  for 

(Ky.)  543.  Permission  to  FUe  a  rose  bond  at  the 

In  Kentucky  it  has  been   held   that  same  time  a  motion  to  dismiss  was  eo- 

the  bond  cannot  be  filed  nunc  pro  tunc  tered,  it  was  refused.     Ripley  v.  Mor- 

after  the  omission  to  file  the  bond  has  ris,  7  111.  381. 

been  pleaded  in  abatement.     Cabell  v.  Federal Praetioe.  — Where  a  bond  was 

Payne,  2  J.  J.  Marsh.  (Ky.)  134.  filed  two  days  after  suit  was  brought. 

Practice     m    Chancery.  —  A    plea    in  without  leave  of  court,  and  afterwards 

abatement  not   being   properly  appli-  removed  by  the  plaintiff  to  the  federal 

cable   to  a   chancery   proceeding,    the  court,  the  federal  court  held  that  the 

court  will  permit  the  filing  of  security  suit    should  be   dismissed.     Sutro  v. 

nunc  pro  tunc,     Haskins  v.  Spiller,  t  Simpson,  14  Fed.  Rep.  370. 

Dana  (Ky.)  170.  Insufficient  and  Imperfect  Security  Given 

1.  Alabama,  —  Stillman  v,  Dunklin,  Before  the  Commenoement  of  Suit  is  not  a 

48  Ala.   175;  Shepherd  v.  Spriggs,  2q  failure  to  give  security,  and  therefore 

Ala.    673;     Alabama,  etc.,   R.   Co.   v,  a  dismissal  for  failure  to  give  security 

Harris,  25  Ala.  232.  is   not  justified,    but  a   plaintiff   thus 

Colorado.  —  Western  Union  Tel.  Co.  circumstanced  should  be  permitted  to 

V,    Graham,   i  Colo.    183;    Talpey   v,  substitute  a  new  and  sufficient  security. 

Doane,  2  Colo.  299;  Edgar  Gold,  etc.,  Ex  p,  Morgan,  30  Ala.  51;  Peavey  v, 

Min.  Co.  V,  Taylor,  10  Colo.  no.  Burket,  35  Ala.  141;  Herndon  v.  Rice, 

Connecticut,  —  Morse  v,   Rankin,    51  21  Tex.  455:    McGill  v.   Beitner,   114 

Conn.  326.  Mich.  646. 

Illinois,  —  Farns worth  v.  Agnew,  27  8.  May  v,  Eastin,  2  Port.  (Ala.)  414; 

111.  42;  Smith  V,  Robinson,  11  111.  119;  Cox   v.     Hunt,    i    Blackf.   (Ind.)   146; 

Hickman  v,  Haines,  10  III.  20;  Ripley  Perkins  v.  Reagan,  1^  Ark.  47. 

V.  Morris,  7  111.  381.  West  Virginia.  —  A  dismissal  of  the 

Indiana,  — Galloway    v,    Campbell,  suit  by  order  of  the  court  will  follow  a 

142  Ind.  324.  failure  to  find  security  after  sixty  days 

Kentucky,  —  Wright   v.    Haddock,  7  from  a  suggestion  on  the  record  or  rule 

Dana  (Ky.)  253;  Portsmouth  Foundry,  docket  that  the  plaintiff  is  not  a  resi- 

etc.,  Works  v.  Iron  Hills  Furnace,  etc.,  dent  and  that  security  is  required,  uii- 

Co.,  II  Bush  (Ky.)  47;  Shelley  v.  New-  less  before  dismissal  the  plaintiff  bz 

port  Sav.  Assoc,  11  Bush  (Ky.)  305.  proved  a  resident;  but  although  such 

Louisiana, — Grover's  Succession,  49  period  has   elapsed,  security  may  be 

La.  Ann.  1050.  given  before  an  order  of  dismissal  is 

Maine,  —  Pressey  v.  Snow,   81   Me.  entered.     Goodtitle  v.  See,  i  Va.  Cas. 

288.  123;  Vance  v.  Bird,  4  Munf.  (Va.)  365; 

Massachusetts,  —  Haywood  v.   Main,  Enos   v,   Stansbury,    18   W.    Va.   477 ; 

18  Pick.  (Mass.)  226.  Dean  v.  Cannon,  37  W.  Va.  123. 

Mississippi,  —  Besancon  v.  Shirley,  9  Missouri.  —  Rev.  Stat.  Mo.,   §  2915, 

Smed.  &  M.  (Miss.)  457.  requiring     security     before     suit,     is 

New  Hampshire,  —  Pettingill  v,  Mc-  merely  directory,  and  the  courts  may 

Gregor,  12  N.  H.  190;  Brackett  z/.  Bart-  exercise  a  discretion  under  it.     Gov- 

lett,  19  N.  H.  130.     Compare  Farnum  ernor  v.   Rector,  i   Mo.  638;  Posey  v. 

V.  Bell,  3  N.  H.  72.  Buckner,  3  Mo.  604;  New  England  L. 

Rhode     Island.  —  Conley    v,    Woon-  &  T.  Co.  v.  Brown,  59  Mo.  App.  461; 

socket  Sav.  Inst.,  11  R.  I.  147.  Edwards  v.  Brown,  67  Mo.  379. 

South  Carolina,  —  Burke  v.   Dilling-  In  Texas,  although  the  letter  of  the 

ham,  8  Rich.  L.  (S.  Car.)  256.  statutes  authorizes  the  dismissal  of  a 

United  States, — Sutro  z^.  Simpson,  14  case  when  a  rule  has  been  regularly 

Fed.  Rep.  370.  entered  requiring  the  plaintiff  to  give 

878  Volume  XIX. 


Objeotioai  to  PaUure    SECURITY  FOR  COSTS.  to  Give  Beottrity. 

Where  the  Language  of  the  Statute  Is  Hot  Peremptory,  and  in  cases  where 
no  penalty  is  expressly  provided  for  in  an  order  for  security,  in 

case  of  noncompliance  therewith  the  courts  may  in  their  discre- 
tion permit  the  security  to  be  filed  nunc  pro  tunc^  not  only  while 
a  motion  to  dismiss  is  actually  pending,'  but  at  any  time  before 
trial ;  *  and  it  is  a  question  if  a  refusal  to  accept  it  is  not  error  for 

secarity  for  costs  if  the  security  is  not  If  a  Eule  "Beonrity  "  Is  Complied  With 

givAn  oa  or  before  the  first  day  of  the  after  the  prescribed  period,  but  before 

next  term  after  the  rule,  it  is  held  that  the  decision  of  the  court  on  a  motion 

the  rule  may  be  complied  with  after  the  to  nonsuit   is  given,    the    default    is 

first  day  of  the  term  if  it  is  done  before  saved.     Heinekamp  v,  Beaty,  74  Md. 

the  case  is  dismissed.    Cook  v,  Ross,  388. 

46  Tex.  263.  WiioOMin.—  Under  Rev.  Slat.  Wis., 

The  fkilnre  of  the  Plaintiif  to  File  an  g  12,  c.  120,  providing  that  a  justice  of 

IFndertakiiig  for  costs  before  issuance  of  the  peace  may  at  his  discretion  require 

summons  does  not  deprive  the  court  security,  and  in  case  of  the  refusal  to 

of  jurisdiction,  and  a  dismissal  of  the  giie  such  security  dismiss  the  action, 

action  on  account  of  such  failure   is  it  was  held  that  there  was  no  abuse  of 

erroneous  where  a  proper  undertaking  discretion  in  dismissing  an  action  for 

is  filed  after  the  institution  of  the  ac-  such  refusal  where  he  had  continued 

tion,   but    before  objection   is   made,  the  case  for  a  week  to  enable  the  plain- 

Stinson  v.  Carpenter,  78  Cal.  571.  tiff  to  comply  with  the  order,  notwith- 

Aetion     for      libel  —  Califomia.  —  standing  the  fact  that  the  plaintiff  was. 

Although  in  an  action  for  libel  it  is  re-  on  account  of  his  poverty,  unable  to 

quired  that  an  undertaking  for  costs  be  give  it.     Campbell  v.  Chicago,  etc.,  R. 

filed  before  the  commencement  of  suit,  Co.,  23  Wis.  490. 

the  object  of  the  statute  is  accomplished  8.  Alabama,  —  Whitaker  z^.  Sandford, 

if,  when  objection  is  made  for  failure  13  Ala.  522;  Lyons  v.  Long,  6  Ala.  103; 

CO  file  such    an   undertaking,   one   is  Reese  v.  Billing,  9  Ala.  263. 

executed  and   the  defendant   thus  se-  Arkansas.  —  Modglin  v.  Slay,  11  Ark. 

cured  costs  and  charges  which  may  be  693:  Town  v,  Evans,  11  Ark.  9;  Camp* 

awarded  against  him.     Dixon  z'.  Allen,  bell  z/.  Garratt,  24  Ark.  279;  Robinson 

69  Cal.  527.  V,  Meyer,  25  Ark.  79. 

1.  Robinson  v,   Meyer,   25  Ark.   79;  Illinois.  —  White   v,  Stafford,   i    111. 

Richards  v.  People,  100  lU.  390;  Parks  67;  Illinois  Cent.  R.  Co.  v.  Latimer,  28 

V.  Goodwin,  i  DougL(Mich.)56;  Posey  111.  App.  552. 

r.  Buckner,  3  Mo.  604;  Snowden  v.  Mc-  Indiana. — Culley  v.  Laybrook,  8  Ind. 

Daniel,  7  Mo.  313;  Needles  v.  Burk,  98  285;  Dowellz/.  Richardson,  10  Ind.  573. 

Mo.  474;  Haskins  v.  Citizens  Bank,  12  Kentucky.  — Cabell  v.  Payne,  2  J.  J. 

Neb.  39;  Winchester  z/.  Brown,  51  Hun  Marsh.  (Ky.)  134. 

(N.  Y.]  284;  Hays  v.  Cage,  2  Tex.  501;  Michigan.  —  Parks    v.    Goodwin,    i 

Cook  V.  Beasely,  i  Tex.  591;  Rhodes  Dou^fl.  (Mich.)  56;  McGill  v.  Beitner, 

V.  Phillips,  2  Tex.  162;  Missouri  Pac.  114  Mich.  646. 

R.  Co.  r.  Richmond,  73  Tex.  568;  Cook  Minnesota.  —  Henry     v.    Bruns,    43 

V.  Ross,  46  Tex.  263.  Minn.   295;    Butts  %i.   Moorhead  Mfg. 

A  Writ  May  Be  Indorsed,  though  not  Co.,  43  Minn.  296,  note;  Woolfolk  v. 

indorsed    before    service   as    required  Bruns,  43  Minn.  296,  note, 

by  statute,  by  leave  of  court  in  cases  Mississippi.  —  Kyle    v.    Stinson,    13 

where  the  court  considers  Indulgence  Smed.  &  M.  (Miss.)  301. 

consistent    with    justice.      Seaver    v.  North    Carolina.  —  Russell  v.  Saun- 

Allen,  48  N.  H.  473.  ders,   3   Jones   L.  (N.  Car.)  432;  Mc- 

Where  an  Honest  Effort  Is  Hade  to  Do  well  v.  Bradley,  8  I  red.  L.  (N.  Car.) 

comply  withan  orderof  court  requiring  92;  Wall  v.  Fairly,  66  N.  Car.  385. 

security,  and  the  undertaking  is  filed  South  Carolina.  —  M'Collum  v.  Mas- 

a  short  time  after   the  expiration    of  sey,  2  Bailey  L.  (S.  Car.)  606. 

the  time  fixed  within  which  to  file  the  Tennessee.  —  Sharp  v.  Miller.  3  Sneed 

same,  and  no  default  has  been  actually  (Tenn.)42;  Iririnsz/.  Maihis,  11  Humph, 

taken,  the  cause  should  be  permitted  (Tenn.)    603:     Majors  v.    Blevins,    6 

to  remain  on  the  docket.   King  v.  Jack-  Humph.  (Tenn.)  43. 

son,  25  Neb.  466.  Texas,  —  Posey   v.    Aiken,  17    Tex, 
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which  a  court  of  appeal  would  reverse  a  dismissal.^ 

6.  Waiver  of  Right  to  DismisaaL  —  The  right  of  a  party  to  a 
dismissal  of  the  action,  by  reason  of  the  failure  of  his  adversary 
to  give  security  in  proper  cases,  is  a  right  which,  so  far  as  he  is 
concerned,  may  be  waived ;  *  and  where  he  appears  and  pleads 
or  otherwise  enters  into  a  defense  without  moving  to  dismiss  for 
want  of  security,  it  is  a  waiver  of  the  objection  and  an  admission 
that  he  is  rightfully  in  court.'  It  has  accordingly  been  held  that 
motions  for  dismissal  are  too  late  when  made  after  joining  issue;* 
after  plea ;  •  so  also  if  made  at  the  trial ;  •  or  after  verdict  and 
judgment,''  or  taking  an  appeal.® 

Civ.  App.  44;    Missouri  Pac.  R.  Co.  v.  8.  Alabama.  —  Heflin  v.  Rock  Mills 

Richmond,  73  Tex.  572.  Mfg.,  etc.,  Co.,  58  Ala.  613. 

Virginia, — Vance  v.  Bird,  4  Munf.  Arizona,  —  Muldon  v.   Place,  (Ariz. 

(Va.)  364.  1885)  6  Pac.  Rep.  479. 

SeourltyOiyen  After  Yerdiot.  —  In  Cul-  Illinois,  —  Edwards  v.  Helm,  5  III. 

ley  V,  Laybrook,  8  Ind.  285.  the  court  142;  Robertson  v.  Marshall  County,  10 

permitted  a  bond  to  be  filed  after  verdict.  111.  559;  Adams  v.  Miller,  12  111.  27,  14 

1.  Sharp  V.  Miller,  3  Sneed(Tenn.) 42.  111.   71;    Randolph  t/.  Emerick,  13  111. 

2.  Weeks  v.  Napier,  33  Ala.  568.  344;  Roberts  v.  Fahs,  32  111.  474;  St. 
The  Enferoement  of  a  "Bnle  Seonrity  "  Louis,  etc.,  R.  Co.  v.  South,  43  III.  176; 

may    be   waived    by    the    defendant.  School  Trustees  v.  Walters,  12  111.  154. 

Spencer  v.  Trafford,  42  Md.  i;  Balti-  Kentucky,  —  Portsmouth      Foundry, 

more,  etc.,   R.  Co.  v,   Waltcmyer,  47  etc.,  Works  v.  Iron  Hills  Furnace,  etc., 

Md.  328;  State  v.  McCarty,  60  Md.  373;  Co.,  ti  Bush  (Ky.)  47. 

Laflin,  etc..  Powder  Co.  v.  Baltimore,  Mississippi.  —  Grimball     v.     Missis- 

etc.,  R.  Co.,  63  Md.  80.  eippi,  etc.,  R.  Co..  3  Smed.  &  M.  (Miss.) 

Aotloiii  to  Beoover  Land  —  North  Caro-  38;  Mississippi,  etc.,  R.  Co.  v.  Ballard, 

Una. —  Where   the   defendant   fails   to  5  Smed.  &  M.  (Miss.)  606. 

file  such  a  bond  as  is  required  by  Code  Ohio,  —  McVickar  v.  Ludlow,  2  Ohio 

N.  Car.,   §   237,  it   is  error  to  strike  246. 

oul  the  answer,  on  motion  made  at  the  South  Carolina.  —  Garrett  v,  Niel,  49 

trial  term,  without  giving  the  defend-  S.  Car.  560. 

ant  an  opportunity  to  file  a  bond  at  Tennessee.  —  Paul  v.  Hill,  3  Tenn. 
thai  time.  Under  this  section  of  the  Ch.  342;  Irvins  v.  Mathis,  11  Humph. 
Code  the  bond  is  for  the  plaintifiF's  (Tenn.)  603;  Howard  cf.  Union  Bank,  7 
benefit,  and  he  is  at  liberty  to  waive  Humph.  (Tenn.)  26;  Cowan  v,  Donald- 
it,  and  will  be  deemed  so  to  have  done  son,  95  Tenn.  322. 
if  he  allows  a  number  of  terms  of  court  Texas.  —  Cunningham  v.  Holt,  12 
to  pass  without  demanding  it.  Mc-  Tex.  Civ.  App.  150. 
Millan  v.  Baker,  92  N.  Car.  no.  West  Virginia,  —  Enos  t^.  Stansbury, 

Ko   Waiver.  —  Where    an   order  for  18  W.  Va.  477. 

costs  for  security  was  duly  made,  but  4.  Weeks  v,  Napier,  33  Ala.  568. 

not    complied   with,  and  default   was  5.  Lavange    z.   Burke,   50  Ala.   61; 

made,  but  the  defendant  was  ignorant  Papineau  v.  Belgarde,  81  III.  61;  Fon- 

of  the  fact  that  the  case  remained  on  ville  r.  Richey,  2  Rich.  L.  (S.  Car.)  10; 

the   docket   and    was    marked    '*  con-  Anniston  First  Nat.  Bank  v.  Cheney, 

tinued."  it  was  held  that  the  defendant  (Ala.  1898)  23  So.  Rep.  733;  Dunning 

had  not  waived  his  right  to  take  ad-  v.  Dunning,  37  III.  306. 

vantage   of   the   default,   because,  ac-  6.  Harper  v.  Columbus  Factory,  35 

cording  to  the  court.it  was  *' clear  that  Ala.  127;  Cator  v,  Collins,  2  Mo.  App. 

the     force  and   effect  of  a  judgment  225:  Spencer  v.  Trafford.  42  Md.  i. 

cannot   be  evaded  simply  because  the  7.  Davies  z'.  Graham,  2  A.  K.  Marsh, 

party  who  gains  it  forbears  to  reap  the  (Ky.)    541;    Grimball    v.    Mississippi, 

fruits;  and  if  the  plaintiff  was  out  of  etc.,  R.  Co.,  3  Smed.  &  M.  (Miss.)  38. 

court,  such  omission  cannot  have  the  8.  Duncan    v.   Richardson,    34    Ala. 

effect  to  restore  him."     Burke  v.  Dil-  117;  BuUard  v.  Dorsey,  7  Smed.  &  M. 

lingham.  8  Rich.  L.  (S.  Car.)  256.  (Miss.)  9;  Eslava  v.  Ames  Plow  Co., 
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6.  Seinstatement  After  Dismissal.  —  The  plaintifT  may  move  for 
a  reinstatement  of  a  cause  dismissed  for  failure  to  give  security, 
and,  when  so  doing,  must  show  good  reason  therefor.* 

Tin.  KnrDS  OF  Securitt  — 1.  Bond.  —  In  many  jurisdictions 
the  manner  in  which  security  for  costs  shall  be  given  is  not  pre- 
scribed, and  in  such  jurisdictions  bond  may  be  given,  and  the 
usual  practice  is  to  give  bond.* 

Hut  Be  in  WriUng.  —  A  securityship  for  costs  is  **  a  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another,"  obnox- 
ious to  the  statute  of  frauds,  unless  in  writing,  subscribed  by  the 
party  to  be  charged,  or  by  some  other  person  by  him  thereunto 
lawfully  authorized  in  writing.' 

2.  Becognizance.  —  It  has  been  held  that  where  the  statute 
directs  a  bond  to  be  given  it  is  sufficient  to  enter  into  a  recogni- 
zance before  the  court.'* 

47   Ala.   384;    Robertson   v,   Marshall  should  be  in  writing  and  subscribed  by 

County,  10  111.  559.  the  party  to  be  charged,  or  by  some 

If  there  be  an  objection  in  the  lower  one  for  him  having  authority  in  writ- 
court,  and  an  exception  taken  to  the  ing.     Good  z/.  Jones,  56  Ala.  538;  Bui- 
decision  of  the  court,  failure   to  give  lard  v.  Johns,  50  Ala.  382. 
security  is  available  in  error.     Eslava  Arkaiiias.  —  The  security  should  be  in 
ST.  Ames  Plow  Co.,  47  Ala.  384.  the  form  of  a  sealed  bond.     Hickey  v. 

Appeal  from  Jnstioe.  —  It  is  too  late  to  Smith,  4  Ark.  161;  Pelham  v.  Grigg,  4 

move  to  dismiss  on  appeal  from  a  jus-  Ark.  141;    Prather  v.  Palmer,  4  Ark. 

lice's  court  where  the  defendant  has  456. 

there  appeared  to  the  merits.     Kolbe  Kentaoky.  —  Civ.   Code   Ky.,   §  445, 

r.  People,  85  111.  336  extant  in   1869,  did  not  prescribe  the 

1.  UnionBankv.  Hudgeons,  3Tex.9.  form  of  security  required,  whether  of 

Beath  of  Attorney  Beason  of  Failure.  —  bond  or  of  recognizance  of  record. 
Where  the  plaintiff  had  been  ruled  to  Kinney  v.  0'Bannon,6  Bush  (Ky.)  696. 
give  security  for  costs,  and  his  attorney  Maryland.  —  A  compliance  with  a 
died,  and  for  default  of  security  the  **  rule  security  "  can  only  be  by  pay- 
defendant  non-prossed  1  he  case  without  ment  into  court  of  a  sum  of  money 
having  served  a  rule  on  the  plaintiff  to  sufficient  to  meet  the  probable  costs  of 
employ  new  counsel,  the  cause  was  re-  the  case,  or  by  giving  bond  with  surety 
instated.  Cook  v,  Beall,  2  Cranch  (C.  by  a  docket  entry  showing  an  acknowl- 
C.)  264.  edgment  or  obligation  of  some  kind  on 

Lapse  of  Term.  —  Where  the  term  had  the  pari  of  the  surety  which  can  be  en- 

passed  in  which  security  should  have  forced.     State  v.  McCarty,  60  Md.  373. 

been  given,  and  for  want  thereof  the  Xichigan.  —  No    particular  form   of 

case  had  been  dismissed   for  want  of  security    seemed    to    have   been    pre- 

prosecution,  the  court  refused  to  re-  scribed  by  the  chancery  rules  extant  in 

instate  it.       Lindsay    v.    Twining,    i  1888.     Skinner  v.  Lucas,  68  Mich.  424. 

Cranch  (C.  C.)  206.  Montana.  —  Under  Civil  Practice  Act 

Laohes  in  Moving  for  Beinstatement. —  Montana,  §  562,  the  plaintiff  may 
Where  an  order  to  filo  security  was  justify  or  give  a  sufficient  bond  or  de- 
made  and  served,  but  was  never  com-  posit  money  with  the  clerk.  Marsh 
plied  with,  a  motion  to  revive  the  ac-  v.  Kinna,  2  Mont.  54.7. 
tion  and  for  relief  from  default,  made  Vew  Hampshire.  —  The  form  of  se- 
after  a  lapse  of  eight  years,  was  prop-  curity  should  be  a  bond  conditioned 
crly  denied.  Lyon  v.  Park,  iii  N.  Y.  to  pay  the  whole  or  such  part  of  the 
350.  costs  awarded  to  be  paid  as  the  court 

S.  Barton  v.  M'Kinney,  3  Stew.  &  P.  may  order.     Kendall  v.  Fitis,  22  N.  H. 

(Ala.)  274,    decided    under    a    statute  i;  Hodgdon  v.  Merrill,  26  N.   H.  16. 

which  did  not  prescribe  the  manner  in  8.  Bullard  v.  Johns,  50  Ala.  382,/^ 

which  security  should  be  given.  Brickell,  J. 

—  The  securityship  for  costs  4.  Kincaid  v.  Sharp,  3  Head  (Tenn.) 
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3.  Deposit  —  In  some  jurisdictions  it  is  provided  thai  a  deposit 
of  money  may  be  made  with  the  clerk  of  the  court  to  cover  costs.* 

4.  Indorsement  of  Writs.  —  In  some  states  the  statutory  mode 
of  giving  security  for  costs  is  by  an  indorsement  of  the  writ 
before  service  thereof.* 

IX.  Bequisites  akd  SirFFiGiEHCT  OF  Secxtbitt  —  1.  Boqnire- 
ments  of  Statutes  and  Boies.  —  Where  the  form  of  security  is 
prescribed  either  by  statute  or  rule  of  court  it  is  better  and  safer 
in  all  cases  to  observe  strictly  such  requirements;  because  a 
contrary  course  never  fails  to  result  in  irregular  and  confused 
practice,  and  is  attended  in  almost  every  case  with  more  or  less 
hazard  to  litigants.'    In  many  cases,  however,  it  has  been  held 

151.     See  also  Barton  v.  M' Kinney,  3  IV here  There  Are  Several  Defendants, 

Stew.  &  P.  (Ala.)  274, /^r  Taylor,  J.,  a  — Neither    does    the  insufficiency    of 

case   which  arose  under  a  statute  re-  such  a  deposit  to  secure  all  of  many 

quiring  *'  security  ''  to  be  given,  and  defendants  authorize  the  court  to  make 

Kinnev  r.  O'Bannon,  6  Bush  (Ky.)  6q2,  a  further  order.     Gates  v.  McDonald, 

wherein  it  was  held  that  a  bond  is  a  (Supm.  Ct.  Gen.  T.)  14N.  Y.  Supp.  907. 

sufficient  compliance  with  a  statute  re-  Suffioienoy  of  Due  Bill  Oiyen  Clerk. — 

quiring"  security.*'  Where  the  rules  of  court  provided  that 

1.  State  V.  Anderson,   26   Fla.   240;  a  deposit  might  be  made  instead  of 

Fener   v.  Wilson,  3  Hill   L.  (S.  Car.)  executing  an  undertaking,  a  due  bill 

340;  Lyon  V.  Wilder,  56  N.  Y.  Super,  payable  on  demand  given  by  the  plain- 

Ct.    67;    Bomeisler    v.    National   Ins.  tiff's  attorney  to  the  clerk  of  the  court 

Co.,   2    Hall    (N.    Y.)    531;    Stribling  was  held  not  to  be  in  compliance  with 

V,  Kentucky  Bank,  48  Ala.  451;  Pel-  the  rules  of   court.     Bomar  v.  Ashe- 

lowes  V,   Deere,    3    Beav.   353;  In  re  ville,  etc.,  R.  Co.,  30  S.  Car.  450. 

Norman,    11    Beav.  401;    Maguire  v,  S.  Maine.  —  Gilmore  v.   Crosby,   76 

Maguire,  Sausse&  Sc.  653,  note;  Cliffe  Me.  599;  Stevens  v,  Shaw,  77  Me.  566; 

V,  Wilkinson,  4  Sim.  122.  Chesley  v.  Perry,  78  Me.  164;  Bennett 

Sabetitation   of  Depotit   to   Bend. —  v.    Holmes,   79    Me.   51;    Pressey  v. 

Where  an  undertaking  for  costs  was  Snow,  81  Me.  288. 

disapproved  plaintiff  was  permitted  to  Massachusetts, — Coulter  v.  Haynes, 

substitute  for  his  undertaking  a  deposit  146  Mass.  458;  Petitcler  z/.  Willis,  99 

of  money.       Winchester    v,   Browne,  Mass.  460. 

(Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  82.  New  Hampshire. — Sanford  v,  Candia, 

The  Parties  May  Agree  to  the  Deposit  54  N.  H.  419;  Hey  wood  v.  Benton,  51  N. 

of  a  sum  of  money  by  the  plaintiff  in  H.  304;  Seaver  v.  Allen,  48  N.  H.  473. 

lieu  of  a  bond.    Turner  v.  Younker,  76  8.  Holly  v.  Perry,  94  N.  Car.  30. 

Iowa  258.  Strict    Compliance     Keoeieary.  —  The 

In  Quo  Warranto  Proceeding!  —  Florida.  Circuit  Court    rules  extant  in    South 

—  If  it  be  necessary  to  require  security  Carolina    in    z888    expressly  provided 

for  the  payment  of  costs  in  a  proceed-  that  *'  no  other  security  for  costs  shall 

ing  of  the  nature  of  a  quo  warranto,  a  be  regarded  as  a  compliance  with  the 

deposit  covering  the  costs  is  sufficient,  order  '*  except  that  prescribed  by  the 

State  V.  Anderson,  26  Fla.  240.  rules.      Under    those   rules  an   order 

Kew  York  Btatnte. —  Under  Code  Civ.  requiring  security  for  costs  could  be 

Pro.  N.  Y.,  §  3272,  the  plaintiff  may  at  complied  with  onlyinoneof  two  ways: 

his  election  pay  into  court  the  sum  of  first,  by  executing  an  undertaking  in 

two  hundred  and  fifty  dollars  or  give  the  form  prescribed,  to  the  effect  that 

an  undertaking.    Schultz  v.  Third  Ave.  the  signature  of  the  surety  should  be 

R.  Co.,  49  N.  Y.  Super.  Ct.  95;  Robert-  witnessed  by  the  clerk  and  the  suffi- 

son  V,  Barnum,  29  Hun  (N.  Y.)  657.  ciency  of    the  security  approved   by 

Amount  of  Deposit,  —  And  under  this  him;  second,  by  depositing  a  sufficient 

section  the  amount  of  the  deposit  can-  su*n  of  money  with  the  clerk  to  pay  the 

not   be  increased.     Robertson  v.  Bar-  costs.     Bomar    v,   Ashe  ville,   etc.,   R. 

nam,  29  Hun  (N.  Y.)  657.  Co.,    30    S.   Car.   450;    Cummings  v, 
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that  where  the  security  substantially  complies  with  the  require- 
ments of  a  statute  it  is  sufficient.^ 

S.  Form  and  Ckmtents  of  Bond —  ntte  of  Bond.  —  It  would  seem 
that  the  bond  must  be  entitled  as  of  the  cause  in  which  it  is 
given.* 

Then  Is  Ho  ITeoeiiity  for  Stottng  tho  Term  to  which  the  action  is 
brought,  so  long  as  there  is  no  difficulty  in  identifying  the  cause 
in  which  it  is  filed.' 

To  Whom  Oiyen.  —  The  object  being  to  furnish  the  defendant 
proper  security  for  costs  of  the  suit  brought  against  him,  the 
bond  should  be  executed  to  the  defendant.* 

Where  There  Are  Xore  Befenduits  than  One,  unless  Otherwise  authorized 
by  statute  the  bond  should  run  to  the  defendants  and  be  for  the 

Wingo.  31  S.  Car.  427:  Willis  v,  Pol-  Declaration,  although  the  entitling  of 
ter,  9  Rich.  L.  (S.  Car.)  411.  the  cause  did  not  state  it  to  be  in 
Indonement  on  Complaint.  —  It  has  any  court,  it  was  held  sufficient.  Linn 
been  held  that  a  complaint  indorsed  v.  Buckingham,  2  111.  451;  Kettelle  zr. 
"  £.  Brooks,  security  for  costs,"  does  Wardell,  2  111.  592. 
not  sufficiently  comply  with  Rev.  Code  Bond  Filed  in  Conrt.  —  In  Alabama  it 
Ala.,  §  2802,  although  the  words  were  has  been  held  that  although  it  is  pro- 
written  in  the  presence  of  Brooks  by  vided  by  statute  that  an  election  con- 
the  attorney  of  the  plain tifif.  Bullard  test  shall  be  triable  by  the  judge  of  the 
V.  Johns,  50  Ala«  382.  probate  court  and  not  by  the  probate 

1.  Simpson  v.  Rice,  43  Kan.  22;  court,  the  bond  may  bear  a  caption 
Holly  V,  Perry,  94  N.  Car.  30:  Davis  showing  that  the  bond  was  filed  in  the 
V,  Farmer,  28  Mo.  54;  Smith  v,  Norval,  probate  court  and  not  before  the  pro* 
2  Sandf.  (N.  Y.)653;  Christ  v,  Mark,  3  bate  judge  as  an  individual.  Morrow 
Bibb  (Ky.)  296;  Ex  p.  Camp,  35  Ala.  v,  Russell,  99  Ala.  271. 

143;  Good  V.  Jones,  56  Ala.  538;  Ket-  Designation  of  Action  and  Parties. — 

telle  V,   Wardell,  2  111.   592;    Hoyt  v.  Where  a  bond  did  not  state  against 

Byrd,  liempst.  (U.  S.)  436.  whom   the  suit  was  commenced,  nor 

In  Xiehigan  it  has  been  held  that  particularize  it  by  saying  what  kind  of 

whether  the  security  given  is  or  is  not  a  suit,  it  was  held  bad  on  demurrer 

in  the  statutory  mode,  is  unimportant  to  a  scire  facias  against  the   surety, 

if  it  be  based  on  such  consideration  Eason  v,  Clark,  2  Yerg.  (Tenn.)   522. 

that  it  will   support  an  action  based  G^mr/ar^  Chanie  &.  Bull,  8  Yerg.  (Tenn.) 

thereon.     Brion  v,  Kennedy,  47  Mich.  219;    Broyles  v.  Blair,  7  Yerg.  (Tenn.) 

499.  279,  wherein  it  was  held  that  the  kind 

Indorsements  of  Writs  are  good  when  of  suit  need  not  be  stated. 

they   substantially  comply    with    the  A   failure  10  state  the  name  of  the 

provisions  of  statutes  requiring  them,  plaintiff  in   a  bond  for  costs  is  fatal. 

Sawielle    v.   Wardwell,    56    Me.    146;  Williamson   v.   Buzzard,   Hempst.  (U. 

Rowe  V.  Truitt,  14  Me.  393;  Stevens  v»  S.)  243,  30  Fed.  Cas.  No.  17,751^. 

Getchell,  11  Me.  443;  Slate  v.  Ackley,  The  Abbreviation  of  the  Christian  Names 

8  Cush.(Mass.)98;  Scruton  z/.  Doming,  of  the  plaintiffs  does  not.  render  the 

36  N.  H.  432.  bond  invalid.     King  v,  Thompson,  4 

2.  England  v,  McLaughlin,  35  Ala.  III.  184. 

590.  8.  Himes  v,  Blakesley,  21  111.  509, 

Insnilieient    Title.  —  Where    a   paper  holding  that  where  a  wrong  term  was 

purporting  to  be  a  bond  was  merely  stated  it  might  be  stricken  out  and  the 

entitled   **  The  Same   v.  The  Same,"  correct  one  inserted, 

and  it  did  not  appear  in  what  cause.it  4.  Barnett  v.  Warren  Cir.  Ct.,  Hard, 

was  given,  nor  who  the  parties  to  the  (tCy.)  180. 

action  were,  it  was  held  insufficient  as  Obligee    Kot    Kamed.  —  It  has  been 

security  for  costs.     Warnock  v.  Rus-  held  that  a  recognizance   which   does 

sell,  2  111   383.  not  name  any  one  to  whom  the  surety 

Where  the  Bond  Was  Indorsed  on  the  is  to  be  bound  is  merely  defective  in 
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benefit  of  all.  A  separate  security  cannot  be  required  by  each 
defendant.* 

StateniAiit  of  ObUgatioii  and  Condition.  —  A  bond  given  as  security  for 
costs  must  correctly  state  the  nature  of  the  obligation  and  con- 
dition so  that  the  obligors  will  be  bound  in  the  manner  contem- 
plated by  the  statute,  and  it  must  be  free  from  ambiguity,  and 
require  neither  averment  nor  parol  evidence  for  its  explanation.* 

Signatoro.  —  It  does  not  appear  to  be  necessary  that  the  bond 
should  be  executed  by  the  principal,  that  is,  the  plaintiff  in  the 
action,  because  no  valuable  purpose  would  be  answered  inasmuch 
as  he  would  be  no  further  bound  thereby  for  costs  than  by  the 
judgment  of  the  court.^ 

form  and  not  substantiaUy  insufficient,  void  if  the  plaintifif  should  pay  on  de- 
Parks  V,  Allen,  2  Head  (Tenn.)  523;  mand  all  costs,  it  was  held  defective 
Kincaid  v.  Sharp,  3  Head  (Tenn.)  151;  inasmuch  as  it  would  impose  on  the 
Buckingham  z/.  Burgess,  3  McLean  (U.  defendant  the  necessity  of  first  de- 
S.)  368.  manding  payment  from  the  plaintiff. 

1.  Leftwick  v.  Clinton,  (Supm.  Ct.  Montague  zf,  Bassett,  (Supm.  Ct.)  18 
Spec.  T.)  26  How.  Pr.  (N.  Y.)  26;  Abb.  Pr.  (N.  Y.)  13;  Tallmadge  v. 
Rothschild  v.  Wilson,  (Supm.  Ct.)  24  Wallis,  (Supm.  Ct.  Spec.  T.)  z  How. 
Abb.  N.  Cas.  (N.  Y.)  123,  19  Civ.  Pro.  Pr.  (N.  Y.)  100. 

(N.    Y.)    76:    Robinson    v,   Haller,  8  To  Paj  Costs  "Which  Xaj  Aoorue."— 

Wash.  309.  Where  the  statutes  required  that  the 

2.  Williamson  v.  Buzzard,  Hempst.  parties  should  pay  all  costs  **  which 
(U.  S.)  243.  may  accrue  in  such   action,"  it  was 

Failure  to  Bind  Edn and Penonal  Bep-  held  that  a  bond  conditioned  to  pay  aU 

retentatives.  —  An  undertaking  in  which  costs  of  suit  which  che  plaintiff  should 

the  obligors  fail   to  bind   their  heirs,  be  liable  to  pay  did  not  conform  to  the 

executors,  and  administrators    is  not  statute      Owings  z/.  Finley.  3  Ark.  136. 

in  compliance  with  a  statute  requir-  To   Pay    Costs    Whieh  "Kay  Be  Ad- 

ing  security  in   the   form  of  a  bond,  judged."  —  In    Alabama    it    has    been 

Schenke  v.  Rowell,  (C.  PI.)  i  Abb.  N.  held  that  under  Code  Ala.  §  2398,  pro- 

Cas.  (N.  Y.)  295.  viding    that   security  shall    be  given 

Omisaion  of  Plaintiff's  Kame  from  Con-  for  "  the  costs,"  a  bond  securing  such 

dition.  —  In    Williamson    v.    Buzzard,  costs  as  *' may  be   adjudged  against 

Hempst.  (U.  S.)  243,  the  condition  of  the  plaintiff  "   is  defective."      Ex  p. 

the  bond  was  in  the  following  words*.  Morgan,  30  Ala.  51,  in  which  case  the 

"  The  condition  of  the  above  obligation  court  stated  no  reason  why  such  bond 

is  such,  that  whereas  a  nonresident  of  is  defective  in  this  respect  except  that 

the  territory  of  Arkansas  is  about  to  it  varies  from  the  terms  of  the  statute, 

commence  an   action,"   etc.,   without  Seer<7ff/ra,  Baggs  v.  Lanning,  i  Mo.  261. 

naming  (he  plaintiff.     The  bond  was  See  further McKenzie  v.  Horr,  15  Ohio 

held  defective,  and  the  suit  dismissed.  St.  478. 

Compare  Simpson  v.  Rice,  43  Kan.  22,  3.  Barnett  v.  Warren  Cir.  Ct.,  Hard, 
in  which  case  the  bond  was  entitled  (Ky.)  180;  Simpson  v.  Rice.  43  Kan. 
with  the  names  of  the  parties,  and  in  22;  Langham  t/.  Thomason,  5  Tex.  127; 
its  body  referred  to  *'  the  said  plaintiff,  Hopkins  v,  Godbehire,  2  Yerg.  (Tenn.) 
,"  and  was  held  sufficient.  243;    Ellensohn  v,  Hasetbacb,  (Supm. 

Failure  to  Pretoribe  Penalty.  —  Where  Ct.    Spec.    T.)    17  Misc.  (N.   Y.)  92; 

the  statute  requires  the  bond  to  be  in  Micklethwaite  v.  Rhodes,  4  Sandf.  Ch. 

such  sum  as  the  court  determines,  not  (N.  Y.)  434;  Wagner  v.  ^idams,  (Supm. 

less  than  two  hundred  and  fifty  dollars,  Ct.  Spec.  T.)  i  How.  Pi.  (N.  Y.)  191. 

there  is  nn  sufficient  compliance  there-  The  Indorsement  of  a  Writ  Is  SnffideBt 

with  where  no  penalty  is  prescribed,  where  it  is  signed  in  such  a  way  that 

Warner  v.  Ross,  (Supm.  Ct.)9  Abb.  N.  were  the  signature  on  a  bond  or  note 

Cas.  (N.  Y.)  385.  it    would    be    binding.      Sawtetle   v. 

Condition  to  Pay  Costs  "on  Demand."—  Ward  well,  56  Me.  146;  Clark  r.  Paioe, 

Where  the  bond  was  conditioned  to  be  11  Pick.  (Mass.)  66. 
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ttgaauuro  by  Firm.  —  It  seems  to  be  no  objection  that  the  bond  is 
signed  in  the  copartnership  name  of  the  sureties  with  the  omis* 
sion  of  their  Christian  names.  ^ 

3.  Amount  of  Security  —  Penalty  of  Bond.  —  Where  the  statutory 
requirement  is  that  the  security  should  be  for  all  costs  that  may 
accrue,  it  is  unnecessary  that  the  penalty  of  the  bond  should  be 
fixed  at  a  stipulated  sum.' 

Amount  of  Bepodt.  —  Where  a  deposit  for  costs  is  authorized  it 
must,  where  the  amount  is  not  fixed  by  statute  or  order  of  court, 
be  sufficient  in  amount.' 

Signature    of  Defendant.  —  In  North  Polhill,  2  Dowl.6i;  Stewart  v.  Stewart, 

Carolina  it  has  been  held,  under  a  stat-  30  Beav.  322;    Blakeney  v.  Dufaur,  2 

uie  requiring  defendants  in  actions  to  De  G.  M.  &  G.  771. 

reco\rer  possession  of  real  estate  to  file  On  Bemand  from  an  Appellate  Conrt  it 

a  bond  for  costs,  it  is  unnecessary  that  has  been  held  that  the  plaintiff  cannot 

ihe  defendant  should  sign  the  bond,  be  ruled  to  give  security  for  the  costs 

Wall  V,  Fairly,  66  N.  Car.  385.  expended   in    the  Court  of  Appeals. 

Signature     Misplaced.  —  Where      the  Lambert  v.  Key,  4  Hen.  k  M.  (Va.)  484. 

plaintiff  makes  an  affidavit  for  bail,  and  Where  There  Is  Ho  Ofegeotion  to  tho 

immediately  following  it  is  an  obliga-  Amonnt  of  the  bond  within  twenty  days 

tion  for  costs  written  by  the  clerk,  and  after  it  is  filed,   no  objection   to    i/s 

the  clerk's  attestation  of  the  obligation,  amount  will  be  permitted.    Castellanos 

but    the    signature    of    the  surety   is  v,  Jones,  4  Sandf.  (N.  Y.)  679. 

placed  below  the  clerk's  attestation  of  Whore  the  Amount  of  security  is  desig- 

the  affidavit  instead  of  below  the  obli-  nated  by  statute  no  further  security 

gallon,  the  obligation  is  insufficient  in  can  be  required.     People  v.  Judges,  i 

an  action  against  the  surety,  as  a  court  Cow.  (N.  Y.)  576. 

of  law  will  not  receive  evidence  of  the  V ew  Kunpshiro  Statnte.  —  Under  Rev. 

mistake.     Keeland  v»  Harper,  10  Ala.  Stat.,  c.   191,  g  7,  at  any  stage  of  the 

178.  progress  of  an  action  before  judgment, 

1.  Linn  v,  Buckingham,  2  111.  451;  upon  notice  and  good  cause  shown, 
Kettelle  v,  Wardell,  2  111.  592.  such  security  for  costs  may  be  ordered 

An  Indonement  of  a   Writ  may  be  as  the  court  may  deem  just  and  reason- 
made  by  a  partnership  in  the  partner-  able.     Senter  v,  Carr,  15  N.  H.  375. 
ship  name.     Fisher   z/.  Foss,  30  Me.  8.  Ulman  v.  Langbam,  49  Ala.  265; 
459.  Stribling  v,  Kentucky  Bank,  48  Ala, 

2.  Simpson  v.  Rice,  43  Kan.  22.  451;  Fenet  v.  Wilson,  3  Hill  L.  (S.  Car. 
Ohio    Statute.  —  Under     Rev.     Stat.  340. 

Ohio,  §  5340,  providing  that  a  surety  Additional    Seoority  After   Deposit   of 

shall  be  bound  for  all  costs  which  may  Money.  —  In  Republic  v.  Soto,  112  N. 

be  taxed  against  the  plaintiff  in  such  Y.  310,  and  Newhallt^.  Appleton,  57  N. 

action,   whether  he  obtains  judgment  Y.  Super.   C(.   154,  23  Abb.    N.   Cas. 

or  not,  it  is  held  that  the  security  to  be  (N.  Y.)62,  it  was  held  that,  under  Code 

given  must  be  for  past  as  well  as  future  Civ.  Pro.  N.  Y.,  §§  3272,  3276,  when  a 

costs.     Gall  V,  Drahman,  7  Ohio  Dec.  deposit  of  money  has  once  been  made 

404.  the  courts  have  no  authority  to  require 

Praetice  under  the  Jodioatnro  Aoti. —  any    further    security    to    be    given. 

Under  the  Judicature  Acts  security  as  Reversing  Republic  v,  Soto,  47  Hun  (N. 

well  for  costs  past  as  future  may  be  Y.)  174;  Newhall  v,  Appleton,  (N.  Y. 

required  to  any  amount  that  may  seem  Super.  Ct.  Spec.  T.)  23  Abb.  N.  Cas. 

fitting  to  the  court  in  accordance  with  (N.  Y.)  62. 

the  old  common-law  practice.     Massey  Additional   Deposit   Kot    Required. — 

V.  Allen,  12  Ch.  D.  807.  Where  a  deposit  in  lieu  of  all  security 

In  Earlier  English  Piaetiee  it  seems  to  for  costs  is  permitted  the  plaintiff  can- 
have  been  discretionary  with  the  court,  not  be  required  to  make  any  further 
on  the  removal  by  a  plaintiff  from  the  deposit  or  give  any  further  security  for 
jurisdiction,  to  require  security  for  costs.  Carr  z'.  Osterhout,  32  Kan.  277; 
past  as  well  as  future  costs.  Harvey  Newhall  v,  Appleton,  57  N.  Y.  Super. 
V,  Jacob,   I  B.  &  Aid.  159;  Mason  t^.  Ct.   154,  23  Abb.  N.  Cas.  (N.  Y.)  6a; 
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Ldftya  to  Furnlili  Fnrtlier  Seourity.  —  If  security  in  an  insufficient 
amount  is  given,  the  plaintiff  should  be  given  an  opportunity  to 
furnish  proper  security.* 

4.  Sureties  —  QnaiiflcatlonB.  —  The  surety  must,  of  course,  be  a 
person  who  has  capacity  to  make  contracts,^  must  be  a  resident 
within  the  jurisdiction,*  and  must  be  a  person  of  such  financial 
responsibility  that  he  will  be  able  to  pay  the  costs  which  he  may 
become  liable  to  pay  in  the  event  of  the  plaintiff's  failure  in  his 
suit.*  One  who  is  himself  liable  for  the  costs  is  not  qualified  to 
act  as  surety.* 

statute!  XuBt  Bo  CompUed  With.  —  Statutes  respecting  the  qualifica- 
tions of  a  surety  for  costs  must  be  substantially  and  effectively 
complied  with.® 

Republic    v,    Soto,    112    N.     Y.    310.  if  he  Is  accepted   he  will  be  incotn- 

Conira^   Republic  v.  Soto,  47  Hun  (N.  petent    as   a   witness  because   of    his 

Y.)  174.  interest.      Clark    v.    Kensell,   Wright 

1.  Bomeisler  v.  National  Ins.  Co.,  2  (Ohio)  481. 

Hall  (N.  Y.)  531.  Substitution  of  Another  Surety.  —  If 

Tho  Amoant  of  Additional  Soourity  is  it  be  necessary  that  the  surety  should 

within    the    discretion   of    the    court,  testify,  a    new    bond    for   costs    may 

Brewster  v.  Wooster,  (N.  Y.  Super.  Ct.  be  substituted    for  the  original  one. 

Gen.  T.)  g  Misc.  (N.  Y.)  690.  McLain  v.  Churchill,  5  Ark.  239;  *Vlr- 

8.  (hio  Who  Is  Kon  Compoi  Xontli  is  ginia  v,  Evans,  i  Cranch  (C.  C.)  581. 

not  competent  to  indorse  the  writ,  nor  Offioer     of    Xanioipal    Gorporatloii. — 

can  he  authorize  any  other  person  to  Where    security   is    required    from    a 

indorse  for  him.     Clark  v.  Perkins,  3  municipal     corporation     there    is    no 

N.   H.  339,  in  which  case  the  plaintiff  reason  why  an  individual  may  not  be 

^^s  non  compos,  surety   because   he   happens  to  be' an 

8.  Harnett  v,  Warren  Cir.  Ct.  Hard.  oflScial  of  the  town.    Powers  v,  Decatur, 

(Ky.)  180;  Smith  v.JMcDermott,  93  Cal.  54  Ala.  214. 

421;  Wright  r.  Schmidt,  47  Iowa  233.  4.  Farley  v.    Day,    26  N.   H.   527; 

Tho  IndOTior  of  a  Writ  must  be  an  Meech  v.  Fowler,  14  Ark.  29;  Cliffe  v. 

inhabitant  of  the  state.      Pressey  v.  Wilkinson,  4  Sim.  122;  Payne  v.  Little, 

Snow,  81  Me.  288;  Bennett  v.  Holmes,  16  Beav.  563. 

79  Me.  51;  Stone  v.  McLanathan,  39  The  Indorser  of  a  Writ  must  bea  suflS- 

Me.  131;  Brackett  V.  Bartlett,  19  N.  H.  cient  and  responsible  person.     Pressey 

129;  Pettingill  v,  McGregor,  12  N.  H.  v.    Snow,    8r    Me.    288;     Bennett    v, 

179.                                                             ,  Holmes,  79  Me.   51;  Richards  v.  Mc- 

Washingtott  Statute.  —  The  fact  that  Kenney,  43  Me.  177;  Stone  v.  McLana- 

the  proposed  sureties  reside  oul  of  the  than,  39  Me.  131;  Farley  v.  Day,  26  N. 

county  in  which  the  action  is  brought  H.  527. 

does  not  disqualify  them  to  act  as  such  6.  Croft  v.  Bailey,  i  Lea  (Tenn.)  369. 

under  Code  Pro.  Wash.,  §245.     Brooks  Whore     There    Are    Joint    Plaintiin 

V.  James,  16  Wash.  335.  neither  of  them  is  competent.     Dalton 

An  Offioer  in  tho  Army  is  not  disquali-  v.   Bateson,   12  Pa.  Co.  Ct.  544;  Croft 

fied  from  acting  as  surety  by  reason  of  v.  Bailey,  i  Lea  (Tenn.)  369. 

his  regiment's  being  quartered  out  of  Kext    Friend  —  Vermont  Statute.  —  A 

the  jurisdiction.     Miller  v.   Hales,  L.  next  friend  may  recognize  for  the  costs 

R.  17  Eq.  430.  of  the  cause  of  an  infant  under  Gen. 

Vonresidont  Having  Property  Within  Stat.  Vt.,  c.  33,  §  5.     Duffy  t*.  Pinard, 

Jnriidietion.  —  The  possession  of  large  41  Vt.  297. 

real  estate  within  the  jurisdiction  will  6.  Ferguson  r.  Gardner,  92  Me.  245; 

nonqualify  a  nonresident.     Knight  v.  Smith  v.  McDermott,  93  Cal.  421. 

De  Blaquiere,  i  Ir.  Eq.  375.  Maine  Statute.  —  Where  the  writ  was 

Witneesee.  —  It  has  been  held  that  a  indorsed     by     the    signature    of    an 

person  who  is  a  witness  in  the  case,  attorney-at-1aw    following   (he   words 

though  otherwise  qualified  to  act  as  a  "  from   the   office  of,"   it   was  held  a 

Barety,  should  not  be  tendered  where  sufficient  indorsement  under  Rev.  Stati 
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Attorneys.  —  In  some  jurisdictions  it  appears  that  attorneys  will 
not  be  received  as  sureties  for  costs,*  but  in  others  an  attorney 
is  qualified  to  become  surety  for  his  client.* 

Attorneys  Estopped  to  Bet  Up  Statnte.  —  Where  an  attorney  has,  in 
defiance  of  statute  or  rule  of  court,  tendered  himself  as  surety  for 
costs  in  any  proceeding  in  court,  and  has  been  accepted,  he 
cannot  be  permitted  to  shield  himself  behind  provisions  of  this 
character  and  thereby  escape  liability.' 

Vnmber  of  Snreties.  —  The  number  of  sureties  required  is,  unless 
fixed  by  statute,  left  to  the  discretion  of  the  court  or  judge 
making  the  order  for  security;  as  a  general  rule  one  surety,  if 
sufficient,  will  be  all  that  is  necessary.** 

5.  Justification  of  Soreties.  —  The  sureties  on  a  bond  for  costs 
need  not  justify  unless  their  justification  is  required  by  statute.* 

Me.,  c.  8i,  g  6.     Ferguson  v,  Gardner,  set  aside  a  summons  because  the  sure- 

q2   Me.   245:    Bennett  v.    Holmes,    79  ties  are  attorneys-at-law  is  not  a  de- 

Me.  51.  cision  reviewable  in  an  appellate  court 

1.  Wright  V,  Schmidt,  47  Iowa  233;  while  the  action  is  still  pending  and 

Esla^ra  V.  Ames  Plow  Co.,  47  Ala.  384;  undisposed    of    in    the    court    below. 

Stark   V.   Small,    72   Wis.    215;    In  re  Potter  v.  Payne,  31  Kan.  318. 
Norman,  11  Bea«r.  401;  Ganteaume  ?^.        2.  Walker  v.  Holmes,  22  Wend.  (N. 

Labertouche,  7  Jur.  58Q.  Y.)  614;  Wheeler   r.    Lynde,    i    Allen 

Season  for  Bole.  —  The  general  rule  (Mass.)  402;  Slate  v.  Ackley,  8  Cush 

recognized  by  the  coarts,  that  attorneys  (Mass.)  98;  Seagrave    v.  Erickson,  11 

cannot   be   bail   or  security    for  their  Cush.  (Mass.)  89. 

clients,  is    founded    upDn    reasons  of        In  a  Court  of  Eqnity  the  fact  that  the 

convenience,  and  to  relieve  attorneys  surety  was  solicitor  for  the  complain- 

from  importuniti(*sof  their  clients,  and  ant  was  held  to  furnish  no  ground  for 

clients    from    exorbitant  exactions  of  exception.     Mtcklethwaite   v.  Rhodes, 

their  attorneys.    Willmont «/.  Meserole.  4  Sandf.  Ch.  (N.  Y,)  434;  Studwell  v, 

(N.  Y.  Super.  Ct.  Spec.  T.)  16  Abb.  Pr.  Palmer,  5  Pai>re  (N.  Y.)  57. 
N.  S.  (M.  Y.)  30S.  Sabttitntion  of  Another  Surety. —Where 

Where  Belation  of  Attorney  and  Client  an  attorney  inadvertently  entered  se- 

Boee  ITot  Exist.  —  It  seems  that  a  rule  curity,  not    being    aware    of    a    rule 

precluding  attorneys   from    becoming  prohibiting    his    so    doing,    he     was 

sureties  does  not  exclude  an  attorney-  permitted     to    substitute    some    other 

at-law  from  becoming  security  for  an-  security.    Grahame  v,  Douglas,  Wright 

other  person  in  any  matter  in  which  he  (Ohio)  738. 

is  not  acting  in  the  capacity  of  attorney        3.  Wright  v,  Schmidt,  47  Iowa  233; 

for  such  person.     Willmont  v,    Mese-  Morrill  v.  Lamson,  138  Mass.  115. 
role,  (M.   Y.  Super.  Ct.   Spec.   T.)   16        4.  See   the  statutes  of   the  different 

Abb.  Pr.  N.  S.  (N.  Y.)  30S.  states. 

Statute  Hot  Ketroaotiye.  —  Where  it  is        Kew  York.  —  Two  sufficient  sureties 

provided    that    no   attorney    may    be  seem  to  be  required  where  the  plaintiff 

surely  for  costs  such  a  rule  should  have  himself  does  not  execute  a  bond  for 

no  retrospective  action   so  as  to  affect  security.     Wagner  v.  Adams,  (Supm. 

suits  commenced  before  the  making  Ct.  Spec.  T.)  i  How.  Pr.  (N.  Y.)  igi. 
of  such  a  rule.  Eslava  r.  Ames  Plow  5.  Brooks  v,  James,  16  Wash.  335. 
Co.,  47  Ala.  384.  Washington    Statute.  —  Under    Code 

In  Jttstieeo'  Courts  a  statute  prohibit-  Pro.  Wash.,  §  844.  sureties  on  a  cost 
ing  attorneys  from  acting  as  sureties  bond  need  possess  only  such  qualifica- 
does  not  apply,  and  accordingly  an  tions  as  are  required  by  sureties  gen- 
attorney  may  sign  a  memorandum  on  erally,  and  any  one  who  possesses  the 
a  justice's  docket  agreeing  to  become  qualificHiiDns  prescribed  in  Code  Pro. 
security  for  costs.  Stark  7'.  Small,  72  Wash.,  t^  245,  is  sufficient  as  a  surety. 
Wis.  215.  Brooks  v.  James.  16  Wash    335. 

notion  to  Quash  —  Beview  on  Appeal.        Justiflcalion  of  One  Surety  Only.  —  In 

—  Refusal  of  the  court  to  quash  and  New  y<^riil  would  seem  that  upon  the 
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6.  Attestation  —  Acknowledgment.  —  Where  it  is  required  by 
rule  of  court  that  the  clerk  shall  witness  signatures  of  sureties, 
the  bond  is  fatally  defective  if  the  signatures  are  witnessed  by 
any  one  else;  *  and  where  it  is  provided  by  a  rule  of  court  that 
the  bond  shall  be  proved  or  acknowledged  in  like  manner  as 
deeds  of  real  estate,  noncompliance  with  the  rule  will  render  the 
bond  insufficient.^ 

7.  Approval  of  Security.  —  Where  approval  of  the  security  is 
required  by  statute  it  seems  that  the  failure  to  enter  the  approval 
in  writing  will  not  vitiate  the  security  unless  a  particular  form  of 
approval  is  prescribed.' 

8.  Objections  to  Secnrity.  —  Any  objection  to  the  propriety  of 
the  execution  of  the  bond  should  be  made  in  apt  time,*  and  can- 
filing  of  a  security  executed  by  two    was  executed,  on  the  same  page  of  the 

sureties,  when  ihe  terms  of  the  order  paper,  and  his  words  and  his  signature 

therefor  are  general,  it  is  only  neces-  attested  by  the  seal  of  the  court  imme- 

sary  that  one  of  them  should  justify,  diately  following  the  signature  of  the 

Riggins  7/.  Williams,  2  Duer(N.  Y.) 678.  surety,  to  the  effect  that  he  had  both 

jnitiiloation  in  Doable  Amonnt  of  Bond,  witnessed  the  signature  of  ihe  surety 
—  In  Mount  v.  Mount,  11  Paige  (N.  and  in  the  first  instance  had  judged  of 
Y.)  383.  the  sureties  respectively  were  the  sufficiency  of  the  security  for  costs 
required  to  justify  in  double  (he  and  approved  the  same,  was  held  to 
amount  of  the  bond,  so  that,  having  re-  comply  with  the  requirements  of  the 
gard  to  the  statute  relative  to  the  ex-  law.  Garrett  v,  Niel,  49  S.  Car.  560. 
emption  of  property  from  execution,  it  2.  Colt  v.  Wheeler,  (C.  PI.  Spec.  T.) 
would  be  probable  that  the  amount  of  12  Abb.  Pr.  (N.  Y.)  388. 
the  penalty  could  be  collected  of  either  8.  Good  v.  Jones,  56  Ala.  538,  hold- 
er both  of  the  sureties  upon  execution,  ing  that  when  a  security  is  found  with 

Exceptions  to  Bofficiency  of  Surety. —  the  files,  and  shown  to  have  been  exe- 

Under  the  New   York  practice  in  1853,  cuted  with  the  knowledge  of  the  officer 

where  the  defendant  excepted   to  the  whose  duty  it  is   to  approve  thereof, 

surety  and  did  not  answer  or  demur  and  his  attention  called  to  it  without 

within  the  time  prescribed  for  plead-  any  objection  being  made  by  him  to  it, 

ing,  the  plaintiff  could  not  proceed  to  the  presumption  of  approval  is  violent 

judgment  without  a  new  justification  if  not  conclusive, 

and  notice  thereof  served  on  the  de-  An    Acceptanoe  as    Snfflleient   by   the 

fendant's  attorneys.     Bronson  z.  Free-  Oi&cer  whose  duty  it  is  to  receive  and 

man,  (Supm.  Ct.'Spec.  T.)  8  How.  Pr.  to  approve  a  bond  is  valid   until  ad- 

(N.  Y.)  492.  judged   insufficient.      Shaw   v.    Have- 

An  exception  to  the  security  does  not  kluft,  21  111.  127. 

entitle  the  defendants  to  examine  the  Approval  of  Clerk  of  Court  Unnecessary 

sureties  or  render  it  necessary  for  them  — Missouri. —  Under  the  Missouri  act 

to  justify  otherwise  than  by  affidavit,  concerning  costs,  when  an  undertaking 

Washburne   v,    Langley,   (Supm.    Ct.  is  presented  the  clerk  must  file  it,  and 

Gen.  T.)i6  Abb.  Pr.  (N.  Y.)  259.  has  no  discretion,  as  he  is  merely  act- 

1.  McCarley  v.  Turner,  33  S.  Car.  ing  in  a  ministerial  capacity.     If  the 

161,    in    which   case  a   signature  wit-  security  given  proves  to  be  insufficient, 

nessed  by  an  attorney  was  held  insuffi-  the  court  may  on  motion  dismiss  the 

cient.  cause   for   that   reason.     Swainson   v, 

Bnffident  Certificate  of  Witnessing  8ig-  Bishop,  52  Mo.  227. 

nature. — Where   no  form  is  provided  4.  Albertson  v,  Terry,  109  N.  Car.  8, 

either  by  statute  or  rule  of  court  for  holding  that  a  motion  to  nonsuit  the 

the  manner  in  which  it  should  be  made  plaintiffs  on  such  ground  is  too  late 

to  appear  that  the  clerk  had  witnessed  after  the  impanelment  of  the  jury, 

the  signature  of  the  surety  and  in  the  An  Objection  to  the  Indorsement  of  a 

first  instance  judged  of  the  sufficiency  Writ  must  be  made  at  the  first  term,  or 

of   the   security,    a   certificate   by    the  it  will  be  considered  waived.     Whiting 

clerk  made  at  the  time  the  undertaking  v.   liollister,   2   Mass.  Z02;   Gilbert  f^. 
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not  be  raised  for  the  first  time  after  the  party  objecting  has 
pleaded  or  proceeded  to  trial  or  suffered  a  default.* 

X.  LlABIUTT  07  SirsETlES — 1.  In  General  —  The  surety  is 
never  liable  beyond  the  reasonable  implication  of  the  contract 
into  which  he  has  entered,  which  must  in  all  cases  speak  for 
itself,  the  surety  standing  upon  its  literal  terms  and  fair  infer- 
ences therefrom.  And  where  his  obligation  is  set  forth  and  his 
liability  defined  in  the  agreement,  no  far-fetched  equities  or 
over-strained  constructions  are  allowable  against  him ;  nor,  with- 
out his  consent,  can  his  liability  properly  be  enlarged  beyond  its 
legal  scope  by  a  resort  to  extraneous  matters.* 

Nantucket  Bank,  5  Mass.  97;  Carpen-  to  be  stipulated  in  its  conditions,  the 

ter  V,  Aldrich,  3  Met.  (Mass.)  58;  Sie-  surety    is    liable    thereon    so    far    as 

vens  t'.  Getchell,  11  Me.  443.  the   undertaking   foUovrs   the    statute 

After  the  Jnry  Has  Been  Sworn  it  is  tovo  requiring   the  security.      Maxwell  v, 

late  to  make  an  objection.     Christ  v.  Salts,  4  Coldv^.  (Tenn.)  233. 
Mark,  3  Bibb  (Ky.)  296.  Distinction  Drawn  Between  Equity  and 

Objection  on  AppeaL  —  An  objection  Law.  —  In  equity   where  it  is  in  the 

that  the  plaintiff  gave  an  undertaking  power  of  the  chancellor  to  award  costs 

instead  of  a  bond  cannot  be  made  on  against  either  party  without  regard  to 

appeal  when  the  record  does  not  show  the  result  of  the  suit,  a  person  becom- 

ihat  objection  was  made  in   the  trial  ing  surety  for  costs  undertakes  with 

court.     Rutter  v,  Sullivan,  25  W.  Va.  reference  to  that  discretionary  power, 

427.  and  is  subject  to  its  exercise  whether 

Besponsibillty  of  Indorser  of  Writ*  —  his  principal  succeeds  or  not,  although 

On  the  trial  of  an  issue  raised  by  plea  the   contrary    would    be    the   case   in 

in  abatement  that  the  writ  was  not  in-  a   court  of   law    where    the    plaintiff 

dorsed  by  a  responsible  resident,  it  is  was  successful.    Allison  v,  Stephens,  2 

proper  to  receive  evidence  of  the  finan-  Head  (Tenn.)  251.     Compare^  however, 

cial  ability  of  the  indorser.     Farley  v,  Kennedy  v.  Jack,  z  Yerg.  (Tenn.)  82, 

Day,  26  N.  H.  527.  wherein   it  was   held  that  the  surety 

1.  Courson  v.  Browning,  78  111.  208.  would  not  be  liable  for  the  costs,  either 
Ho  Waiyer«  — An  objection  to  a  de-  in  law  or  equity,  where  the  defendant 

fective  acknowledgment  is  not  waived  obtained  a  perpetual  injunction  against 

by  the  defendants  when  in  ignorance  a  judgment  rendered  for  the  plaintiff, 

thereof  participating  in  the  preparation  and  the  plaintiff  was  decreed  to  pay  all 

of    the    case  for  trial.     McCarley   v,  costs. 

Turner,  33  S.  Car.  161.  Effect    of    Stipulation.  —  Where    the 

Bnrden    of    Sustaining     Oljeotion. —  plaintiff  recovers  of  the  defendants  a 

Where  a  security  tendered  is  objected  certain   sum  and   cost  of  action,  and 

to,  it  is  incumbent  on  the  party  offering  such  sum  is  reduced  by  compromise 

it  to  satisfy  the  court  that  it  is  sufii-  and  agreement,  in  which  agreement 

cient.     Buckmaster  v.  Beames,  8  111.  the  plaintiff  agrees  to  pay  certain  costs, 

97.  the  surety  is  not  liable,  not  being  a 

2.  Cleaveland  v.  Henderson,  4  Tex.  party  to  the  agreement.  Smith  v, 
182;  Benway  v.  Wood,  66  N.  H.  326;  Arthur,  ii6  N.  Car.  871. 

Swain  v.  McCuUock,  75  N.  Car.  495;  Compensation  of  a  Stenographer  t2iTinol 

Colville  V.  M'Kinney,  i  Yerg.  (Tenn.)  be  taxed  against  the  surety,  notwiih- 

44S;    Schawacker  v,  McLaughlin,  139  standing  a  stipulation  by  the  parties 

Mo.  333;  Ryan  v,  Williams,  29  Kan.  that  a  charge  for  such  services  should 

487.  be  taxed  as  costs,  unless   the  surety 

Strict  Interpretation  Beqnisite.  —  Many  joins  in  such  stipulation.    Schawacker 

courts  hold  that  a  surety  on  a  bond  is  v,  McLaughlin,  139  Mo.  333. 

liable  only  within  the  strict  letter  of  Where  the  Condition  of  the  Bond  Is 

his  bond.     Ryan  v,  Williams,  29  Kan.  Xerely  to  Pay  to  the  Defendant  "  such 

487.  sum  as  may  be  for  any  cause  recovered 

Where  a  Bond  for  Security  Does  Kot  against  the  plaintiff  in  the  action,"  the 

Sahraee  Syerything  Required  by  Statute  surety  is  not  liable  for  any  part  of  the 
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Ai  BMpeets  Person  to  Whom  Goits  Aoorne.  —  So  far  as  costs  are  legally 
taxable  in  the  case  there  is  a  liability  for  all  costs  that  may  be 
made,  without  reference  to  the  person  to  whom  they  may 
accrue;  *  but  where  a  bond  is  conditioned  to  pay  costs  that  may 
be  due  to  a  particular  person  the  surety's  liability  cannot  be 
extended  to  cover  costs  due  another  person.* 

liabilitj  of  Indoner  of  a  Writ.  —  In  certain  cases  the  indorser  of  a 
writ  is  liable  for  costs ;  but  where  no  such  indorsement  is  required 
by  statute,  and  a  court  is  vested  with  no  power  to  order  it,  the 
voluntary  indorsement  by  a  stranger  to  the  suit  does  not  render 
him  liable  for  costs ;  *  in  the  case,  however,  of  an  indorsement 
required  by  statute,  the  surety  will  be  liable.* 

plaintiff's  costs,  not  even  for  court  costs,  or  order  of  court.     Baggett  v,  Watson, 

Hallman  v,  Dellinger,  84  N.  Car.  i.  70  Miss.  64. 

Compensation  to  Eeferee.  —  Where  an  1.  Whitehurst  v,  Coleen,  53  111.  247; 

allowance     to    a    referee    was    taxed  Ryan  v.  Williams,  29  Kan.  487;  Hunt 

against  the  defendant  as  his  costs,  and  v.  Butch^,  5  Blackf.  (Ind.)  342. 

there  was  a  judgment  that  the  defend-  8.  Forgayz^.  Lewis,  6  La.  Ann.  37. 

ant  should  recover  said  allowance  from  Liability  for  Costs  of  Plaintiff's  Wit- 

the  surety,  it  was  held  that  such  costs  nesses.  —  As  the  defendant  is  noi  liable 

should    have    been  taxed  against  the  for  fees  payable  to  the  witnesses  of  the 

plaintiff  and  that  the  surely  was  not  plaintiff,  they  cannot  be  recovered  by 

liable  therefor:  and  it  was  said  by  the  the   former  in  an  action   against  the 

court  that  taxing  these  costs  against  surety.     Hiett  v.  Davis,  88  Ind.  372. 

the  defendant  was  an  ingenious  and  Ohio,  —  Under  Code  Ohio,  §  543,  the 

novel  device  *'  invented  to  reach  inno-  surety  is  liable,  in   addition   to  such 

cent  sureties   whose  liabilities  ought  costs  as   the  defendant  may   recover 

never  to  be  stretched  beyond  what  is  against   the   plaintiff,  for  the  cost  of 

nominated   in   the    bond.     First    give  the  plaintiff's  witnesses.     McKenzie  v, 

judgment  against  the  defendant  for  the  Horr,  15  Ohio  St.  478. 

referee's    allowance,    which    he     has  8.  Grossman  v.  Moody,   26  Me.  40. 

neither  paid  nor  is  liable  for,  and  then  See,     however,     Noble    v,     Markley, 

give  judgment  against  the  plaintiff  and  Wright  (Ohio)   177,   and    Newsoro   v. 

his  sureties  for  the  same  as  a  part  of  Ran,  18  Ohio  240,  wherein  it  was  held 

his  cost,  and  thus  reach  the  sureties  on  that  if  the  writ  was  indorsed  after  serv- 

the  prosecution  bond.     That  lacks  the  ice  the  surety  would  be  liable, 

quality  of  truthfulness  which  ought  to  LiabiUty  of  Indorser  of  Writs.  —  As  to 

characterize  all  judfcial   proceedings,  the  general    liability  of  indorsers  of 

and   has   the  character  of  indirection  writs,  see  Booker  v.  Stinch field,  47  Me. 

which    should    always    be    avoided."  340;    Richards   v,  McKenney,  43  Me. 

Swain  v.  McCullock,  75  N.  Car.  4Q5.  177;  Crossman  v.  Moody,  26  Me.  40; 

But  compare  Schawacker  v.  McLaugh-  Oliver  v.  Blake,  24  Me.  353;  Thomas 

lin,  139  Mo.  333.  V.  Washburn,  24  Me.  225;  Skillings  v. 

Liability  fbr  Paat  Coeti. —  Where  the  Boyd,  10  Me.  43;  Strout  v.  Bradbury, 
bond  is  "  for  costs  and  fees"  in  the  5  Me.  315:  How  v.  Codman,  4  Me.  79: 
case,  the  surely  will  be  liable  for  past  Talbot  v.  Whiting,  10  Mass.  359;  Fair- 
as  well  as  future  costs.  Sawyer  v.  banks  v.  Townsend,  8  Mass.  450; 
Williams,  72  Fed.  Rep.  296;  Wilson  v.  Wheeler  v.  Lynde,  i  Allen  (Mass.)  40a; 
Hudspeth,  3  Dev.  L.  (N.  Car.)  57:  Mc-  Chapman  v.  Phillips,  8  Pick.  (Mass.) 
Claskey  v.  Barr,  79  Fed.  Rep.  408.  25:  Hartwell  v.  Hemmenway,  7  Pick. 

Tenneeeee.  —  Under  Act  1787,  c.  19,  a  (Mass.)    117;    Chadwick  r.   Upton,    3 

surety  was  held  not  liable  for  costs  im-  Pick.  (Mass.)  442. 

posed  as  a  condition  of  setting  aside  a  4.  Noble  v,  Markley,  Wright  (Ohio) 

nonsuit.    Colville  r.  M'Kinney,  i  Yerg.  177. 

(Tenn.)448.  Oosti  in  Aotion  Onlj.  —  The  liability 

The  GiTing  of  &  Voluntary  Bond  ren-  of  an  indorser  of  a  writ  extends  only 

ders  the  surety  as  liable  as  if  the  bond  to  costs  which  may  be   recovered   in 

had  been  given  upon  motion,  affidavit,  that  action,  not  to  the  costs  of  a  pio- 
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2.  Co$t8  of  Personal  Bepresentative  of  Plaintiff.  —  As  a  general 
rule  a  surety  will  be  bound  to  satisfy  any  judgment  for  costs 
which  may  be  rendered  against  a  personal  representative  of  the 
plaintiff,  for  in  such  a  case  the  plaintiff  and  such  representative 
will  be  considered  as  one.* 

3.  Costs  After  Eemoval  to  Federal  Court.  —  The  fact  of  there 
being  rules  of  court  providing  for  security  for  costs  in  United 
States  courts  does  not  deprive  a  defendant  of  a  right  vested  in 
him  before  a  suit  is  removedi  and  if  such  rules  apply  at  all  to 
suits  removed  by  a  defendant  they  should  be  regarded  as 
optional,  cumulative  remedies,  with  reference  to  which  the  court 
in  its  discretion  will  give  due  consideration  to  the  fact  that 
security  has  already  been  obtained.* 

4.  Court  Costs.  —  Where  it  is  the  object  of  the  statute  that  costs 
shall  be  secured,  as  well  for  the  benefit  of  the  officers  of  the  court 
as  the  parties  litigant,  if  the  costs  are  adjudged  against  the 
defendant  and  cannot  be  collected  the  sureties  may  be  required 
to  pay  them  to  the  same  extent  as  the  plaintiff  himself  is  liable 
for  them.* 

5.  Costs  After  Amendment.  —  A  surety  for  costs  is  liable  for 
costs  which  accrue  after  the  amendment  of  the  pleadings  even 
though  amendments  are  made  after  he  has  become  surety.^ 

6.  Costs  After  Appeal.  —  Where  the  usual  bond  is  given  for  the 
payment  of  costs  in  the  cause,  and  it  is  not  restricted  in  its  terms 

ceeding  to  which    he  is  a  stranger,  against  any  subsequent  administrator 

Benway  v.  Wood,  66  N.  H.  326.  of  the  estate  of  the  deceased.     Ryan  v» 

Tli«  Bamoval  into  the  State  of  a  Kon-  Williams,  29  Kan.  487. 

reddent  Flaintiif  will  not  discharge  the  2.  Pullman's      Palace-Car     Co.     v, 

liability  of  the    indorser    of    a    writ.  Washburn,  66  Fed.  Rep.  790;  Sawyer 

Mertimack  River  Locks,  etc.  v.  Reed,  v.  Williams,    72   Fed.  Rep.  296.      See 

8  Met.  (Mass.)  146.  articles  Removal  of  Causes,  vol.  18, 

Kew  Hampshire.  —  The  indorser  of  a  p.  150:  United  States  Courts. 

writ  is  manifestly  made  liable,  in  three  Under  Act  of  Gongrese  March  8,  1875,  0. 

cases,  for  the  costs  recovered  by  the  137,  ^  4,  all  securities  given  by  a  party 

defendant:  first,  absolutely  and  imme-  in  a  suit  prior  to  its  removal  shall  re- 

diately,  where  the  plaintiff  is  not  an  in-  main  valid  and  effectual  notwithstand' 

habitant  of  the  state;  secondly,  where,  ing  such  removal.     Pullman's  Palace- 

although  the  plaintiff  may  be  an  in-  Car  Co.  v.  Washburn,  66   Fed.  Rep. 

hahiiant,  the  execution  issued  against  790. 

him  shall  have  been  duly  returned  by  3.  Shepherd  v.  Spriggs,  29  Ala.  673. 

the  officer  to  whom  it  was  committed  Tennessee     Statute.  —  Under     Code 

non est  inventus dkS  \,o\i\m\  and,  thirdly,  Tenn.,  §  3204,  the  surety  is  liable  for 

when  such  execution  against  the  orig-  all  costs  accrued  at  the  instance  of  the 

inal  plaintiff,  an  inhabitantof  the  stale,  principal  which  cannot  be  collected  out 

shall  have  been  duly  returned  unsatis-  of   the   defendant.      Clerk's   Motions, 

fied,  although  the  plaintiff  may   have  etc.,  12  Heisk.  (Tenn.)  152. 

been  found  by  the  officer.     Woodward  The  Eeturn  by  the  Sheriff  of  an  Ezeon- 

z'.  Peabody,  39  N.  H.  194.  tion  Against  the  Defendant,  Kolla  Bona, 

1.  Ryan  v,  Williams.  29  Kan.  487.  is  sufficient  evidence  that  nothing  can 

Cotts  of  Administrator.  —  Where   the  be   made.     Clerk's   Motions,   etc.,    12 

bond  is  given  to  secure  the  costs  of  an  Heisk.  (Tenn.)  152. 

administrator  in  a    particular  action,  4.  Lovelace  z/.  Smith,  8  Baxt.  (Tenn.) 

the  surety  is  not  liable  to  pay  a  judg-  263;    Schawacker  v,  McLaughlin,  139 

meat  fur  costs  that  may  be  rendered  Mo.  333. 
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to  costs  incurred  in  a  court  of  inferior  jurisdiction,  and  the  plain- 
tiff recovers  judgment  from  which  an  appeal  is  taken,  the  sureties 
are,  in  case  of  a  final  judgment  in  favor  of  the  defendant  on 
appeal,  liable  for  the  costs  of  appeal ;  *  and  a  like  result  follows 
where  the  judgment  of  the  lower  court  is  reversed  on  appeal,  and 
on  a  new  trial  final  judgment  is  rendered  for  the  defendant;* 
but  where  the  bond  is  restricted  in  its  terms  to  the  costs  of  the 
inferior  court,  the  liability  of  the  surety  cannot  be  extended  to 
cover  the  costs  of  appeal.* 

7.  Of  Attorney  When  Surety.  —  In  some  jurisdictions,  by  statute, 
where  an  attorney  prosecutes  an  action  for  a  nonresident  plain- 
tiff he  is  liable  for  costs  to  a  specific  amount,  but  of  this  liability 
he  may  relieve  himself  by  substituting  the  security  required  by 
statute.* 

1.  Smith  V.  Lockwood,  34  Wis.  72;  of  costs  may  be  adjudged  here,  in  the 

Dunn  V,  Sutliff,  i  Mich.  24;  McClaskey  discretion  of  the  court;  and  in  the  ex- 

V,  Barr,  79  Fed.  Rep.  408;  Starlocki  v,  ercise  of  that  discretion,  the  costs  of 

Williams,   34    Minn.    543;    Martin   v,  this  court,  as  well  as  of  the  court  be- 

Kelly,  59  Miss.  652;  Forty-Second  St.,  low,    may   be    adjudged    against    the 

etc.,  R.  Co.  V.  Guntzer,  36N.  Y.  Super,  complainant  and   his  surety."     Citing 

Ct.  567.  Allison   V.   Stephens,   2  Head  (Tenn.) 

The  Indoner  of  a  Writ  is  not  liable  for  251.     See  also   Bowman   t/.    Harman, 

costs  that  may  be  recovered  by  the  de-  (Tenn.  Ch.  1895)  35  S.  W.  Rep.  1020. 

fendant  on  review.  Sanford  v,  Candia,  In    Alabama  it   has   been   held   that 

54  N.  H.  419.  security  given  for  costs  on  institution 

After  Bevenal  but  Before  Final  Jndg-  of  contest  proceedings  does  not  include 

ment.  —  Where    a    judgment    for    the  costs  of  an  appeal  or  certiorari.     And 

plaintiff  is  reversed  on  error,  and  the  in  a  case  where  security  was  given  for 

cause  is  remanded  for  a  new  trial,  the  costs  of  a  statutory   election  contest, 

sureties  are  not  liable,  before  a  final  and   the  contestant  was  successful  in 

judgment  has  been  rendered  pursuant  the  irial  court,  but  on  certiorari  a  judg- 

to  the  mandate  remanding  the  cause,  ment  was  rendered  reversing  and  an- 

for  the  costs  incurred  in  the  reviewing  nulling  the  judgment  of  (he  (rial  court 

court.     Hawkins  v,  Thornton,  i  Yerg.  and  quashing  the  contest  proceedings, 

(Tenn.)  146.  it  was  held  in  an  action  on  the  bond 

8.  Hendricks  v.  Carson,  97  Ind.  245.  that  the  fact  that  final  judgment  quash- 

8.  Clark  v.  Quackenboss,  28  III.  112;  ing  the  proceedings  was  pronounced  in 

Ogg  V,  Leinart,  i  Heisk.  (Tenn.)  40.  the  appellate  court,  instead  of  a  man- 

Bnle  in  Chanoery  —  Tennessee.  —  In  date  being  issued  to  the  judge  of  the 
Ogg  V.  Leinart,  i  Heisk.  (Tenn.)  40,  trial  court  to  render  such  judgment, 
wherein  the  condition  of  the  bond  was  does  not  affect  the  liability  of  the  un- 
to prosecute  with  effect  a  bill  in  equity,  successful  party  from  whose  sureties 
and  incase  of  failure  to  pay  and  satisfy  costs  are  recoverable.  Hilliard  v, 
all  costs  and  damages  that  might  be  Brown,  103  Ala.  318. 
decreed  by  the  chancery  court,  it  was  4.  Willmont  v,  Meserole,  (N.  Y, 
held  that  in  a  court  of  law  the  rule  Super.  Ct.  Spec.  T.)  16  Abb.  Pr.  N.  S. 
stated  in  the  text  would  be  true,  but  (N.  Y.)  308. 

that  "  in  a  court  of  chancery  costs  may  Where  a  Writ  Is  Indoned  by  an  At- 

be  adjudged  against  a  successful  party  torney  authorized  by  statute  so  to  do, 

and  his  surety,  in  the  discretion  of  the  the  attorney  is  liable  for  costs,  though 

chancellor.     In  that  court,  a  parry  be-  he  professes  to  act  in  the  capacity  of 

coming  surety   for    costs    undertakes  attorney   and   in   no  other.      Huw  v. 

with   reference  to    this    discretionary  Codman.  4  Me.  79;  Skillings  v.  Boyd, 

power  of  the  chancellor,  and  is  subject  10  Me.  43;  Richards  v,  McKenney,  43 

to  its  exercise,  whether  his  principal  Me.  177;  Sone  v.  McLanathan,  39  Me. 

succeeds  or  not.     As  the  appeal  vacated  131;  Bn/>ker  v.  Siinchfield,  47  Me.  340. 

the  decree  below,  and  empowered  this  Enforcement  of  Liability.  —  Being  an 

court  to  rehear  the  case,  the  question  oflircr  of  the  court  such  liability  can  be 
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8.  On  Inoperative  Bond.  —  Where  the  security  for  costs  tendered 
is  not  accepted,  the  surety  is  not  liable  because  the  bond  never 
goes  into  effect.* 

9.  Effect  of  Death  of  Surety.  —  The  obligation  of  a  surety  does 
not  terminate  with  his  death,  but  his  estate  is  liable  after  his  death 
for  costs  which  accrue  thereafter,  as  well  as  for  such  as  have 
accrued  theretofore.* 

If  an  Additional  Bond  Ii  Giyon  after  the  death  of  a  surety,  his  estate 
is  nevertheless  liable  for  costs  which  are  incurred  after  such 
additional  bond  has  been  given.* 

10.  Effect  of  Leave  to  Sne  as  Poor  Person.  —  Where  the  plaintiff, 
on  a  rule  that  a  security  justify,  takes  an  oath  in  forma  pauperis, 
the  surety  will  be  liable  to  the  amount  of  his  undertaking  for  the 
costs  accruing  both  before  and  after  the  time  of  taking  the  oath 
unless  he  moves  for  a  release.* 

11.  How  Discharged.  —  As  a  General  Hole  it  is  held  that,  without 
the  consent  of  the  party  for  whose  benefit  the  security  is  given, 
the  surety  cannot  be  released  from  his  liability,*  and  that  with- 
out such  consent  a  dismissal  of  the  action  is  the  only  method  by 

enforced  summarily  by  order.    Jones  leu,  5  Cine.  L.  Bui.  (Ohio)  501*  8  Ohio 

V.    Savage,    10    Wend.    (N.    Y.)   621;  Dec.  (Reprint)  75;  Hickey  «/.  Rhine,  16 

Sigourney  v.  Waddle,  9  Paige  (N.  Y.)  Tex.  576;  McClaskey  v,  Barr,  79  Fed. 

381;     Willmont    v.    Meserole,   (N.   Y.  Rep.  408. 

Super.   Ct.  Spec.  T.)  16  Abb.  Pr.  N.  S.  Xaieaohasetts  Statute.  —  InMassachu- 

(N.  Y.)  308.  seas,  under  statutes  of  1784,  c.  28,  an 

Attomej  Kot  of  Becord.  —  Where  the  indurser  of  a  writ  could  not  be  dis- 
surety  is  an  attorney,  but  not  of  record  charged  without  the  defendant's  con- 
in  the  suit,  the  liability  cannot  be  en-  sent.  Ely  v.  Forward,  7  Mass.  25; 
forced  in  a  summary  manner.  Will-  Caldwell  v.  Lovett,  13  Mass.  422. 
mont  V.  Meserole,  (N.  Y.  Super.  Ct.  Cliange  of  Parties  —  Xissonri. —  In  a 
Spec.  T.)  16  Abb.  Pr.  N.  S.  (N.  Y.)  308.  case  where  there  is  a  substitution  of 

1.  Remington     v.    Westermann,    21  parties  under  the   provisions  of  Wa^- 

Hun  (N.  Y.)440.  ner's  Stat.  Mo.  1872,  art.  10,  §  9,  the 

3.  Fewlass  v.  Keeshan,  88  Fed.  Rep.  sureties  of  the  original   party  are  re- 
573;  McClaskey  v,  Barr,  79  Fed.  Rep.  leased.     Ex  p.  James,  59  Mo.  280. 
408.  Discharge  of  Indorser  by  Death  of  Plain- 

Ho  Joint  Obligation.  —  The  fact  that  tiff.  —  In  Maine  it  seems  that  the  death 

after  the  death  of  one  surety  another  of  a  plaintiff  pending  suit  does  not  dls- 

takes  his  place  does  not  render  them  charge  the  indorser.     Philpot  r.   Mc- 

joint  obligors,  so  that  the  doctrine  of  Arthur,  10  Me.  127;  Blake  v.  Hill,  14 

survivorship  will    not   terminate    the  Me.  417. 

liability    of    the    deceased   surety 'by  In   New  Hampshire  the  indorser  is 

reason   of   his   death.     McClaskey    v,  discharged     by   the    plaintiff's    death 

Barr,  79  Fed.  Rep.  408.  pending  action.     Eaton  v.  Sloan,  2  N. 

8,  McClaskey  v.  Barr,  79  Fed.  Rep.  H.  552. 

408;  Fewlass  v.  Keeshan,  88  Fed.  Rep.  Under  a  Texas  Statute  it  has  been  held 

573.  that  a  surety  may  be  discharged  by  the 

4.  Grills  V,  Hill,  2  Sneed(Tenn.)  711;  court  when  either  party  to  the  suit  de- 
Crider  v.  Lifsey,  ioHei8k.(Tenn.)  456;  sires  his  testimony,  but  a  discharge  of 
Holder  V.  Jones,  7  Ired.  L.(N.  Car.)  191.  the  surety  on  his  own  motion  is  not 

Wheire  the  Snreiy  Doee  Apply  for  Belease  permissible.    Where,  however,  it  seems 

it  seems   that  he    will    be  discharged  that  there  is  no  objection  to  the  dis- 

from    the    payment   of    future    costs,  charge  on  the  surety's  motion,  it  is  re- 

Kincaid  v.  Sharp,  3  Head  (Tenn.)  151.  garded  as  a  waiver  of  the  claim  against 

5.  Holder  v.  Jones,  7  Ired.  L.  (N.  such  surety.  Hickey  v.  Rhine,  i6Tex. 
Car.)  191;  Standard  Pub.  Co.  v.  Bart-  ^^t), 

393  Volume  XIX. 


liabiUty  of  Suretiei.      SECURITY  FOR  COSTS.         Sifoot  of  CliMift. 

which  his  liability  for  further  costs  will  cease. ^ 

The  Eemov^al  of  a  Honresident  Plaintiff  into  the  state  pending  the 
action  will  not  operate  as  a  release  of  the  surety.* 

Application  of  Amount  for  Wliich  Surety  Is  Bound.  —  Where  the  penalty 
of  the  bond  is  less  than  the  amount  of  the  judgment  for  costs 
recovered  by  the  defendant,  the  surety  cannot  escape  his  liability 
to  the  defendant  by  applying  the  sum  in  which  he  is  bound  for 
the  benefit  of  the  plaintiff.' 

12.  Effect  of  Change  of  Surety.  —  In  some  states  it  seems  that 
sureties  may,  on  notice  to  their  principal  or  his  attorney,  move 
for  a  counter  security  indemnifying  them  against  their  liability 
as  sureties,  and  when  such  counter  security  is  given  the  original 
sureties  will  be  exonerated  from  the  payment  of  any  future 
costs.*     In  other  states,  where  the  security  is  in  no  way  impaired, 

1.  Hollinsworth  v.  Matthews,  19  Mo.  a  plaintiff  originally   nonresident  be- 
406;  Standard  Pub.  Co.  v,  Bartlett,  9  comes  a  resident  pending  action. 
Am.  L.  Rec.  58,  6  Ohio  Dec.  (Reprint)        8.  Locke  v.  McFalls,  3  Sneed  (Tenn.) 
965.  674,  wherein  it  was  held  that,  where 

Bemoval  of  Cause  to  Another  Tribunal,  the  amount  of  costs  exceeds  the  pen- 

—  An   indorser  of  a   writ   is  not  dis-  alty  of  the  bond,  '*  the  defendant  has 

charged  from  his  liability  because  the  the  right  to  have  the  amount  recovered 

case  is  taken  from  a  legal  tribunal  and  against   the   security  —  after  satisfac- 

committed  to  one  of  enlarged  equitable  tion  of  the  costs  due  to  the  officers  of 

jurisdiction  by  a  reference  made  under  the  court  —  applied  to  the  satisfaction 

a  rule  of  court.     Davis  v.  McArthur,  3  of  his  witnesses,  and  such  other  costs 

Me.  27,  as  he  may  be  liable  for." 

To  United  States  Court,  —  Where  the  4.  Kincaid  v.  Sharp,  3  Head  (Tenn.) 

indorser  of  a  writ  is  liable  to  pay  all  151. 

costs  awarded  against  the  plaintiff  he  Where  the  Indoner  of  a  Writ  Is  Changed 

assumes  an  obligation  plain  and  simple  Pending  Action  the  new  indorser  seems 

in  its  terms,  and  will  not  be  discharged  to  be  liable  for  costs  from  the  institu- 

therefrom  by  the  fact  that  the  case  is  tion  of  suit.     Hartwell   v,    Hemmen- 

transferred   to  a  circuit  court  of   the  way.  7  Pick.  (Mass.)  117. 

United  Slates.     Pullman's  Palace-Car  Where  the  Defendant  le  Required  to 

Co.  V.  Washburn,  66  Fed.   Rep.  790,  Give  Seourity   the  remedy  in  the  text 

affirmed     Washburn      v,      Pullman's  may  in  7V/i/i^'jJc<r  be  applied  in  favor  of 

Palace-Car  Co.,  76  Fed.  Rep.  1005.  the  sureties  of  the  defendant.     Kincaid 

Where  the  Cause  of  Action  Is  Submitted  v.  Sharp.  3  Head  (Tenn.)  151. 

to  Arbitration  it  has  the  effect  of  discun-  CompHanoe  with  Statute  Neoeieary.  —  A 

tinuing  the  suit  and  the  surety  is  dis-  surety  seeking  to  avail  himself  of  the 

charged.     Dunn  v.  Sutliff,  i  Mich.  24.  remedy  provided  by  this  statute  ought 

But  see  contra^  Shepley  v.  Story,  3  N.  to  show  a  full  compliance  with  its  re- 

II.  63,  a  case  involving  the  liability  of  quirements.     The  notice  contemplated 

the  indorser  of  the  writ.  by  the  statute  must  be  in  writing.     The 

Partial  Payment  of  a  Judgment  does  fact  of  service  of  the  notice  must  be 

not  entitle   the   surety   to  a  pro  rata  established  by  legal  proof,  either  the 

abatement  of  his  liability.      Ives    v,  return  of  the  sheriff  or  the  testimony 

Merchants  Bank,  12  How.  (U.  S.)  159;  of  a  competent  witness,  and  the  rule 

Babbitt  v.  Finn,  loi  U.S.  7;  Wood  v.  must  be  to  give  **  counter  security" 

Fisk,  63  N.  Y.  250;  Black v.'ell  v.  Bain-  according  to  the  express  terms  of  the 

bridge,  (C.  PI.  Gen.  T.)  i  Misc.  (N.  Y.)  act.       Paige    v.    Richards.    3    Sneed 

490.  (Tenn.)  39. 

2.  Merrimack  River  Locks,  etc.,  v.  Subsequent  Bend  Hot  Aooepted. — 
Reed,  8  Met.  (Mass.^  146;  Hey  wood  v.  Where  sureties  recjuire  their  principal 
Benton,  51  N.  H.  304,  in  which  cases  to  give  other  security  under  penalty  of 
it  was  held  that  an  indorser  of  a  writ  having  the  cause  dismissed,  and  an- 
ts not  relieved   from  liability  because  other  bund  is  given  which  is  not  ac* 
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and  delay  will  not  be  caused,  a  change  of  surety*  is  frequently 
permitted  where  such  security  is  required  by  statute  before  the 
institution  of  suit.* " 

XL  Bekedies  Agaihst  Susetiss— 1.  In  OeneraL  —  Until  a 
final  judgment  or  decree  for  costs  is  entered  no  cause  of  action 
against  the  surety  accrues,  because  until  such  judgment  a  surety's 
liability  cannot  be  ascertained,'  nor  will  a  statute  of  limitations 
begin  to  run  against  him  until  the  time  when  such  judgment  is 
actually  entered.' 

2.  By  Motion  —  a.  In  General.  —  In  many  states  it  is  pro- 
vided that  a  final  judgment  for  the  defendant  may  be  entered 
and  execution  sued  out  against  the  surety  on  motion  therefor,  in 
the  same  manner  as  if  he  himself  had  been  a  party  to  the  suit,^ 

cepted,  the  sureties  on  ihe  first  bond  4.  Boswell  v.  Morton,  20  Ala.  235; 
are  liable  to  the  extent  of  its  penalty.  Dodson  v,  Harris,  10  Ala.  566;  Martin 
Lovelace  v.  Smith,  8  Baxt.  (Tenn.)263.  v.  Avery,  8  Ala.  430;  Kansas  v.  Junt- 
In  Hew  Hampshire  it  has  been  held  gen,  84  111.  360;  Kinney  v.  O'Bannon, 
that  the  court  may  allow  securities  re-  6  Bush  (Ky.)  696;  Vanderpool  v.  Not- 
quired  by  statute  as  preliminary  to  the  ley,  71  Mich.  431;  Hamilton  v.  Moody, 
service  of  writs,  to  be  changed;  but  21  Mo.  79;  McCartney  z/.  Alderson,  49 
where  in  the  progress  of  litigation  a  Mo.  456;  Davi's  v.  Farmer,  28  Mo.  54; 
bond  is  given  by  order  of  court  as  Nollys.  Squire,  i  Hill  L.  (S.  Car.)  41; 
security  for  costs,  on  account  of  some  McClaskey  v.  Barr,  79  Fed.  Rep.  408^ 
laches  on  the  part  of  the  person  upon  in  which  last  case  the  procedure  was 
whom  the  order  is  made,  the  security  governed  by  a  rule  of  court, 
becomes  the  private  property  of  the  Jodgment  in  First  Instance  Againvt 
obligee,  and  the  court  will  not  interfere  Surety.  —  There  should  be  no  judgment 
10  change  it.  Kendall  v,  Fitts.  22  N.  against  both  the  plaintiff  and  his 
H.  I.  surety  on  the  finding  of  the  jury,  but 

1.  New  indorsers  of  writs  may  be  the  judgment  should  be  against  the 
substituted  in  cases  where  the  original  plainiifi  alone,  and,  upon  his  failure  to 
iodorser  is  for  any  good  reason  no  pay,  judgment  maybe  entered  upon 
longer  a  fitting  indorser.  Ingraham  7/.  motion  against  the  surety.  Muldrow 
Cook,  Quincy  (Mass.)  4;  Peiitcler  v.  v.  Davis,  12  Smed.  &  M.  (Miss.)  655. 
Willis,  99  Mass.  460;  Pettingill  v,  Mc-  Where  the  Clerk  Mero  Motu  Adjudged 
Gregor.  12  N.  H.  179;  Whilcher  v.  on  the  rendition  of  a  judgment  on  a 
Whitcher,  10  N.  H.  440;  Riley  v.  Emer-  verdict  that  the  plaintiff  and  his  surety 
son,  5  N.  H.  531.  should  be  chargeable  with  the  costs,  it 

A  Motion  to  Cheuige  the  Indorser  of  the  was  held,  as  respected  ihe  surely,  that 

Writ  should    be    settled  at    the    trial  the  entry  must  be  regarded  as  a  clerical 

term.  Judd  v,  Claremont,  66  N,  H.418.  misprision.     Dodson  v,  Harris,  10  Ala. 

2.  Van  Vleck  v,  Clark.  38  Barb.  (N.  566. 

Y.)  316;  Barton  v.  M'Kinney,  3  Stew.  Nonjoinder  of  Cotoretj.  —  On  a  motion 

&  P.  (Ala.)  274;    Martin  v.  Avery,  8  for  a  summary  judgment  against  one 

Ala.  430;  McClaskey  v.  Barr,  79  Fed.  of   two  sureties  it  is  a  waiver  of  the 

Rep.  408;  Fewlassz/.  Keeshan,  88  Fed.  nonjoinder  of  his  cosurety  to  fail  to 

Rep.  573.  raise  any  object  ion,   although  if  the 

8.  Fewlass  v,  Keeshan,  88  Fed.  Rep.  proceeding   were   by  suit  the  fact  of 

573.    See  article  Limitations,  vol.  13,-  such    nonjoinder    might    be    pleaded 

p.  176.  in  abatement.     Boswell  v,  Morton,  20 

Before  Proeeeding  Against  tL:  Indorser  Ala.  235. 
of  a  Writ  reasonable  diligence  must  be  Constitntionality  of  Prooednre.  —  The 
used  to  collect  the  costs  from  the  plain-  Illinois  Constitution  of  1848,  declaring 
tiff  in  the  original  action.  Wilson  v.  that  the  right  of  trial  by  jury  shall  re- 
Chase,  20  Me.  385;  Merrill  v.  Walker,  main  inviolate,  etc.,  is  not  violated  by 
24  Me.  237;  Strout  v,  Bradbury,  5  Me.  reason  of  the  issuance  of  an  execution 
313.  for  costs  on  a  bond  in  conformity  with 
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but  it  has  been  held  that  where  there  has  been  an  omission  to 
move  for  judgment  against  the  surety  the  undertaking  may  be 
sued  on.* 

6.  Where  Motion   Should    Be  Made.  —  A  motion  for 

judgment  against  the  surety  for  costs  should  be  made  in  the  trial 
court.  An  appellate  court  has  no  power  to  render  any  judgment 
directly  against  the  surety.*  But  where  a  judgment  for  costs 
against  a  part}'  is  rendered  on  appeal  it  seems  that  the  cause  need 
not  be  remanded,  because  the  certificate  of  the  judgment  ren- 
dered by  the  appellate  court  is  a  sufficient  basis  on  which  to 
move  in  the  court  below.* 

c.  When  Motion  Should  Be  Made.  — A  motion  for  judg- 
ment against  a  surety  may  be  made  before  the  costs  are  taxed,  * 
and  should  be  made  as  soon  as  possible  if  the  defendant  wishes 
to  avoid  the  necessity  of  a  suit  on  the  bond ;  *  but  it  will  be  in 
time  if  made  when  the  successful  party  moves  for  judgment.* 

d.  Notice  of  Motion.  —  Notice  of  a  motion  for  summary 
judgment  against  a  surety  must  be  given  to  the  surety  unless 
it  is  dispensed  with  by  statute.'' 

e.  Requisite  Allegations.  —  The  motion  should  show  that 

the  provisions  of  the  Cost  Act.    White-  On   Appeal   from  a  Jiutioe'f  Court  a 

hurst  V,  Coleen,  53  111.  247.  judgment  against  the  surety  may  be 

Bequlfite  Formidity  of  Frooeeding.  —  A  rendered  by  the  Circuit  Court  in  Michi- 

proceeding  to  extend  a  judgment  for  gan  and  Wisconsin,     Boatz  v.  Berg,  51 

costs    against  the  principal   so  as   to  Mich.  9;  Smith  v.  Lock  wood,  34  Wis. 

make  it  one  against  the  surety  is  not  72. 

intended  to  be  carried  on  with  the  same  Certiorari  to  JuBtice  of  the  Feaoe.  —  A 

formality   as  an   action.      Sanford    v.  circuit  court  has  under  Comp.  L.  Mich- 

Frankhouser,  24  Kan.  98.  igan,  §  6133,  power  to  render  judgment 

Beqnisitegof  Beoord.  —  Every  material  against  a  surety  for  costs  of  a  case  be- 

fact  should  appear  of  record,  and  noth-  fore  a  justice.     McLean  v.  Isbell,   44 

ing  will  be  taken  by  intent,  in  a  sum-  Mich.  129. 

mary  proceeding  for  judgment  against  3.  Williams    v,    McCurdy,   22    Ala. 

sureties.     Barton  v,  M*Kinney,  3  Stew.  696. 

&  P.  (Ala.)  274.  4.  Boswell  v.  Morton,  20  Ala.  235. 

ConcliuiTeiieas    of   Judgment    Againit  6.  Vanderpool  v.   Notley,   71   Mich. 

Frinolpal.  —  It  is  a  general  rule  that  the  431. 

surety  issupposed  to  know  the  law  and  6.  Gay  v,  Hultz,  56  Mich.  153. 

consents  to  the  summary  proceeding  7.  Williamson    v.    Burge,   7    Heisk. 

against  him  by  entering  into  the  obli-  (Tenn.)  117. 

gation,  so  that  he  is  concluded  in  the  The  Fact  that  the  Frinoipal  Is  a  Kon- 

absence  of  collusion  or  fraud  from  con-  resident  and  Cannot  Be  Senred  will  not 

troverting  in  any  way  the  judgment  dispense    with    notice   to  the  surety, 

against    his     principal.       Tomson    v,  Williamson  v.  Burge.  7  Heisk.  (Tenn.) 

Junkin,   (Pa.    1886)  4  Atl.    Rep.    540;  117. 

Nolly  V.  Squire,  i  Hill  L.  (S.  Car.)  41;  Under  the  Alabama  Stotnte  of  1807, 

McClaskey  v.  Barr,  79  Fed.  Rep.  408.  *  providing  thai  the  court  in  which  the 

1.  Bemedy  by  Motion  Kot  Ezoliudve. —  case  was  commenced  might  enter  up 
Davis  V.  Farmer,  28  Mo.  54.  See  judgment  on  motion  against  a  surety 
contra^  Smith  v.  Lockwood,  34  Wis.  72.  for  costs  and  award  execution  accord- 

2.  Williams  r.  McCurdy,  22  Ala.  696.  ingly,  it  seemed  to  have  been  unneces- 
See  also  Ortmann  V.  Merchants'  Bank,  sary  that  any  notice  of  the  motion 
42  Mich.  464;  Detroit  Schuetzen  Bund  should  be  given.  Barton  v.  M'Kinney, 
t*.  Detroit  Agitations  Verein,  44  Mich.  3  Stew.  &  P.  (Ala.)  274;  Martin  v. 
313,  Avery,  8  Ala.  430. 
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the  security  was  given  in  compliance  with  some  statutory  pro- 
vision necessitating  a  bond  under  certain  circumstances,  such  as 
the  nonresidency  of  the  plaintiff ;  *  but  it  has  been  held  that  the 
amount  of  the  costs  sought  to  be  recovered  need  not  be  specified.' 

The  Name  of  tlie  Penen  in  whose  favor  the  judgment  against  the 
surety  is  asked  need  not  be  alleged.* 

S.  By  Action  —  a.  Parties.  —  Any  party  entitled  to  fees  may 
sue,  and  it  is  not  necessary  for  him  to  obtain  leave  to  use  the 
name  of  the  obligee  as  a  nominal  party  before  commencing 
action.* 

A.  Averments  of  Declaration.  —  The  declaration  need  not 

allege  that  there  was  produced  to  the  defendant  an  account  con- 
taining the  particulars  of  the  costs  which  there  was  a  failure  to 
pay,*  but  facts  should  be  alleged  showing  that  costs  were 
incurred  and  that  the  surety  is  liable  for  them.* 

That  Seonrity  Was  Given  In  Compliance  with  Statute.  —  It  is  not  material 
to  show  that  the  security  for  costs  sued  on  was  given  in  the  mode 
prescribed  by  statute,  inasmuch  as  it  would  be  valid  as  a  common- 
law  undertaking  because  made  to  enable  the  plaintiff  in  the  orig- 
inal action  to  proceed  against  the  defendant.'' 

1.  Barton  v.  M' Kinney,  3  Stev.  &  P.  they  are  required  by  statute  to  keep. 
(Ala.)    274;    Martin  v.   Avery,  8  Ala.     Pryor  v.  Beck,  21  Ala.  393. 

430:    Overstreet    v.    Davis,   24    Miss.  6.  Goodwin  v.  Smith,  68  Ind.  301; 

393.  Hiett  V.  Davis,  88  Ind.  372. 

2.  Boswell  V,  Morton,  20  Ala.  235;  Breach  of  Precise  ConcUtioii.  —  Where 
Sanford  v.  Frankhouser,  24  Kan.  98.  the  bond  is  conditioned  to  pay  all  fees 
Compare  Giidewell  v,  M'Gaug^hey,  2  due  to  **  officers  of  the  court,"  a  dec- 
Blackf.  (Ind.)  359.  laraiion  which    assigns    as    a    breach 

3.  Sanford  v.  Frankhouser,  24  Kan.  failure  to  pay  the  '*  plaintiff  *'  all  fees 
98.  to  which  he  was  entitled  is  defective. 

4.  Byrd  v,  Crutchfield,  7  Ark.  149;  Chiles  v.  Calk,  2  T.  B.  Mon.  (Ky.)  29. 
Garrett  v,  Cramer,  14  Mo.  App.  402.  A  General  Ayerment  of  Konpayment  of 

Although  Any  Intereeted  Party  May  Sue  Costs  is  not  sufficient,  but  the  amount 

for  Himself,  there  should  be  no  allega-  of  the  costs  should  be  shown.     Glide- 

tion  in  the  declaration  that  the  plain-  well  z/.  M'Gaughey,  2  Blackf.  (Ind.)359. 

tiff  is  suing  for  *'  himself  and  others"  Arkansas.  —  In  an  action  on  a  bond 

who  may  be  interested.      Giidewell  v,  for  costs   under  section   1036,   Mansf. 

M'Gaughey,  2  Blackf.  (Ind.)  359.  Dig.  Ark.,  the  complaint  should  allege 

Noigoinder  of  Co-obligees.  —  It  is  too  that  the  costs  accrued  10  the  defendant 

late  to  object  to  the  nonjoinder  of  co-  in   the  action  in  which  the  bond   was 

obligees  for  the  first  time  in  the  Court  given   or  to  the  officers  of  the  court, 

of  Appeals.     Garrett  v.  Cramer,  T4  Mo.  Munzesheimer  v,  Byrne,  56  Ark.  116. 

App.  402.  InabUity  to  Collect  Costs  firom  Principal. 

In  Cause  Appealed  from  Justice's  Conrt.  —  There  need  be  no  averment  that  the 

—  Where  the  bond  is  given  in  a  jus-  estate  of   the  principal  is  exhausted, 

tice's  court,  but  the  cause  is  removed  Woodward  v.  Peabody,  39  N.  H.  189; 

by  appeal  to  the  district  court,  and  final  Gaines  v.   Travis,  Abb.   Adm.  422,  9 

judgment  is  rendered  in  the  district  Fed.   Cas.    No.    5,180;    McClaskey   v. 

court,  the  action  on  the  b^nd  may  be  Barr,  79  Fed.  Rep.  408. 

in  the  district  court.     Starlocki  v,  Wil-  7.  Brion  v,  Kennedy.  47  Mich.  499, 

liams,  34  Minn.  543.  holding  that  such  a  question  would  be 

6.  Pryor  r.  Beck,  21  Ala.  393.  material   if  it  concerned  the   right  to 

Allegations  as  to  Fee  Books.  —  The  enter  judgment  on  defendant  on  mo- 
declaration  need  not  aver  that  the  clerk  tion.  See  also  Skinner  v,  Lucas.  68 
and  sheriff  kept  the  fee  books  which  Mich.  424. 
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c.  Allegations  of  Plea  or  Answer.  —  It  has  been  held 

that  the  surety  cannot  deny  the  jurisdiction  of  the  court  which 
tried  the  case  in  which  the  security  was  given,  or  allege  that  its 
proceedings  with  reference  thereto  were  void.  ^ 

4.  By  Scire  Facias.  —  In  some  jurisdictions  scire  facias  may  be 
maintained  against  the  surety  where  a  judgment  for  costs  has 
been  obtained  against  the  plaintiff,*  without  suing  out  any  execu- 
tion upon  the  judgment;^  in  others,  however,  an  execution 
against  the  plaintiff  must  have  been  returned  unsatisfied.^ 

Detcription  of  Security.  —  In  proceeding  by  scire  facias  the  security 
should  be  described  with  particularity,  and  if  required  should  be 
produced,* 

1.  Gary  v.  Ducker,  52  Ark.  103.  incurred  by  the  defendants  in  ground- 
Denial  of  Knowledge  or  Information.  —    less  suits  against   them  by  plaintiffs 

In  ^r>&a»jAx  there  may  be  an  allegation  who    were    not    responsible,    or   had 

that  the  defendant  possesses  no  knowl-  avoided  the  payment  of  them,  except 

edge  or  information  sufficient  to  form  in  the  case  of  How  v.  Cadman.  4  Me. 

a  belief  as  to  whether  any  costs  have  79,  in   which   Mellen,   C.   J.,  uses  this 

been  adjudged  to  the  plaintiff,  and  a  language:     "  We  do  not  say  that  an  ac- 

f  urther    allegation    that    he    has    no  tion  on  the  case  would  not  be  as  con- 

knowledge  or  information  sufficient  to  venient  and  correct  as  the  remedy  by 

form  a  belief  as  to  whether  the  costs  writ  of  scire  facias,  but  there  can  be  no 

alleged  to  have  been  paid  by  the  plain-  advantage  in  changing  a  long  estab- 

tiff  were  authorized  by  law  or  whether  lished  course  of  proceeding  which  re- 

they  have  been  paid.     Gary  :*.  Ducker,  lates  merely  to  a  remedy  and  has  no 

52  Ark.  103.  connection    with   a   right."       Reid    v. 

2.  Noble  f.  Markley,  Wright  (Ohio)  Blaney.  2  Me.  128,  Merrill  v.  Walker, 
177;    Newsom    v.    Ran,    18   Ohio  240,  24  Me.  237. 

in    which   cases  the  proceedings  were  3.  Parsons  v.  Pearson,  i  N.  H.  336; 

against  sureties  on  ordinary  cost  bonds.  Ghadbourne  v,  Hodgdon,  i  N.  H.  359; 

And  see  generally  article  Scire  Facias,  Eaton  ».  Sloan,  2  N.  H.  552;  Butler  v. 

ante^  p.  258.  Haynes,  3  N.  H.  21;  Shepley  v.  Story, 

Prooeedingfl  Against  Indoner  of  Writ.  3  N.  H.  63;  Woodward  v.  Peabody,  39 

—  As  10  scire  facias  against  indorsers  N.  H.  189. 

of  writs,  see  the  following  cases:  4.  Hammond  v.   St.  John,   4  Yerg. 

Maine,  —  Oliver  r.  Blake,  24  Me.  353;  (Tenn.)   107:  Hopkins  v,  Godtehire.  2 

Neal  :y.  Washburn,  24  Me.  331;  Merrill  Yerg.  (Tenn.)  241.     And  see  the  foUow- 

V,   Walker,    24   Me.    237;     Wilson    v.  ing  cases   in   which   the    proceedings 

Ghase,  20  Me.  385;  How  v.  God  man,  4  were  against  the  indorsers  of   writs: 

Me.  79;  Reid  v,  Blaney,  2  Me.  128.  Oliver  v,  Blake,  24  Me.  353:    Neal  v, 

Massachusetts,  —  Miller  t/.  Washburn,  Washburn,    24    Me.    331;     Wilson   v. 

II  Mass.  411;  Ely  v.  Forward,  7  Mass.  Ghase,  20  Me.  385;    Ruggles  v.  Ives, 

25;     Ruggles    ^.    Ives,  6    Mass.   494:  6  Mass.  494;  Ghadbourne  v.  Hodgdon, 

Davis  V,  Whiihead,  i  Allen  (Mass.)  276;  i  N.  H.  359. 

Merrimack  River  Locks,  etc.,  v.  Reed,  The  Defendant  in  a  Scire  Facial  on  a 

8  Met.  (Mass.)  146;  M'Gee  r.  Barber,  Becog^zance  is  so  far  privy  to  the  judg- 

14  Pick.  (Mass.)  212.  ment  against  his  principal  that  he  can- 

New     Hampshire.  —  Woodward     v.  not  attack  it  in  a  collateral  manner  by 

Peabody,   39   N.  H.   189;  Ghadbourne  showing  that  it  was  irregular.     Sted- 

V.  Hodgdon.  i  N.  H.  359;  Kingsbury  v.  man  v.  Ingraham,  22  Vt.  346. 

Gooke,  Smith  (N.  H.)  217;  Parsons  v.  In  Scire  Facias,  npon  the  Indonement 

Pearson,  i  N.  H.  336.  to  a  Writ,  the  indorser  may  not  raise 

Other  Remedies.  —  In  Maine,  prior  to  any   defense   tending  to  show  that  in 

Rev.  Stat.  Me.,  c.  114,  §  18,  a  proceed-  the  original   proceeding   the    plaintiff 

ing  by  scire  facias  was  the  only  remedy  should      have      obtained      judgment, 

to  enforce  the  liability  of  the  indorser  Kingsbury  v.  Gooke,  Smith,   (N.  H.) 

of  a  writ,  and  no  question  was  ever  di-  217. 

rectly  made  in  reference  to  its  suitable-  5.  Searcey  v.  Whitesides,    5   Hayw. 

oes8  for  the  purpose  of  recovering  costs  (Tenn.)  120.                          . 
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A  Ikixt  Fhdfta  Against  the  Indoner  of  a  Writ  should,  it  seems,  in  some 
states  allege  that  the  execution  against  the  plaintiff  in  the  orig- 
inal  action  was  sued  out  within  the  prescribed  time,  and  that  the 
latter  is  unable  to  pay  the  costs  ;^  but  averments  that,  on  the 
inability  of  the  original  plaintiff  to  pay,  the  indorser  became 
liable,  or  that  the  writ  in  the  original  action  was  indorsed  prior 
to  its  service,  or  the  capacity  in  which  the  defendant  indorsed, 
are  unnecessary.' 

Xn.  Applicatioh  of  Deposit.  —  Where  a  deposit  of  money  has 
been  made  in  lieu  of  security,  such  deposit  is  to  be  applied  to  the 
payment  of  the  costs  in  the  action  in  which  it  was  deposited.' 

Motion  fdr  Betorn  of  Deposit.  —  Where  the  plaintiff  obtains  judgment 
he  may  move  for  the  return  to  him  of  the  sum  deposited,  and 
will  not  be  barred  by  the  fact  of  the  defendant's  intention  to 
appeal  from  the  judgment.* 

Whero  the  Plaintiff  Fails  and  Costs  Are  Awarded  Against  Him,  the  defend- 
ant may  move  that  the  sum  deposited  be  applied  to  the  payment 
of  the  costs,  unless  there  is  a  stay  of  proceedings  upon  an  appeal 
by  the  plaintiff.* 

1.  Ruggles  V,  Ives,  6  Mass.  494.  same  cause.  And  see  generally  article 
Compare  Merrimack  River  Locks,  eic.  Funds  and  Deposits  in  Court,  vol.  9, 
V.  Reed,  8  Met.  (Mass.)  146.  p.  748  et  seq. 

Proof  under  Ayerment. —  Where   the  4.  Kokomo     Straw     Board    Co.    v. 

officer's  return  shows  that  he  had  used  Sacho,   (Supm.   Ct.    Gen.    T.)  17  Civ. 

the  utmost  diligence  to  find  property  Pro.  (N.  Y.)  432;  Hoffman  v,  Lowell, 

belonging  to  the  original  plaintiff,  and  (N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro. 

that  he  could  not  do  so  because  ad  van-  (N.    Y.)  103;    Kansas  City  First  Nat. 

tage  had  been  taken  by  such  plaintiff  Hank  v.  Hall,  (Supm.  Ct.  Spec.  T.)  ig 

of  the  United  States  Bankruptcy  Act,  Misr.  (N.  Y.)  278. 

coupled  with  evidence  that  before  issu-  What    Motion     Shonld    Show.  —  The 

ingexecutionagainstthe  original  plain-  court  has  no  power  to  order  a  return 

tiff  bankruptcy  proceedings  had  been  until  sufficient  time  after  judgment  has 

commenced  against  him,  and  that  his  elapsed  for  appeal,  and  in  makine  his 

property  was  administered  in  accord-  application  for  a  return   the   plaintiff 

ance   with  such   bankruptcy  act.  it  is  should  show  that  no  appeal  has  been 

sufficient.      Merrimack    River   Locks,  taken.     Kansas  City  First  Nat.  Bank 

etc.,  V.  Reed,  8  Met.  (Mass.)  146.  v.  Hall,  (Supm.  Ct.  Spec.  T.)  19  Misc. 

Betnm  of  Officer.  —  Where  the  officer  (N.  Y.)  278. 

returns    on    the    execution    that    the  5.  McCall  v.  Frith,  (N.  Y.  Super.  Ct. 

debtor  has  no  property  within  his  dis-  Spec.  T.)  4  Ci/.  Pro.  (N.  Y.)  103;  Lyon 

trict,  it  is  conclusive  of  that  fact,  though  v.  Wilder,  56  N.  Y.  Super.  Ct.  67. 

not  conclusive  evidence  of  the  inability  Bemedy  of  Plaintiff  on  Beversal  of  Jndg- 

of  the  judgment  debtor.     Thomas  v.  ment. —  Where  the  money  deposited  in 

Washburn,    24    Me.    225.      See    also  court  has  been  paid  to  the  defendant  in 

Falister  v.  Little,  6  Me.  350.  satisfaction  of  costs,  and  the  judgment 

2.  M'Gee  v.  Barber,  14  Pick.  (Mass.)  is  reversed,  the  plaintiff  may  either 
212.  move  the  court  for  an  order  of  restitu- 

8.  Fraser  v.  Ward,  13  Daly  (N.  Y.)  tion  or  bring  an  action  for  money  had 

431,  holding  that  such  deposit  cannot  and  received,  and  such   remedies  are 

be  applied  to  costs  recovered  against  cumulative.     Badger  v.  Appleton,  (C. 

the  plaintiff  in  a  former  action  on  the  PI.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  93. 
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By  Sidney  R.  Pkuly. 

I  Civil  Action,  401. 

1.  In  General y  401. 

2.  Nature  of  and  Parties  to  Action^  401. 

3.  Form  of  Action ^  402. 

4.  Declaration^  Petition^  or  Complaint^  404. 

a.  In  General^  404. 
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GiTil  AoUoa.  SEDUCTION.  Nature  of  and  Parties  to. 

CROSS-R  EFERENCES. 

As  to  questions  of  Pleading  and  Practice  relating  to  kindred  topics,  see  the 
following  articles:  ABI>UCTION,wo\.i,\>,so\  ADULTERY 
(AS  A  CRIME\  vol.  i,  p.  305;  BREACH  OF  PROMISE 
OF  MARRIAGE,  vol.  3,  p.  683;  CRIMINAL  CONVER- 
SATION,  vol.  5,  p.  616;  FORNICATION,  vol.  9,  p.  642; 
RAPE,  vol.  17,  p.  645. 

For  Matters  of  Substantive  Law  and  Evidence^  see  Am.  and  Eng. 
Encyc.  of  Law,  title  SEDUCTION. 

L  Civil  Action  —  1.  In  OeneraL  —  The  civil  action  for  dam- 
ages for  seduction  is  governed  by  common-law  or  statutory  rules, 
according  to  whether  it  is  brought  under  the  common  law  or 
under  statute.* 

2.  Hatnre  of  and  Parties  to  Action.  —  At  common  law  the  only 
mode  in  which  an  action  for  seduction  could  be  maintained  was 
by  bringing  such  action  in  the  name  of  some  person  having  a 
right  to  the  services  of  the  person  seduced,  the  gist  of  the  action 
being  loss  of  service.*    The  action  could  never  be  brought  in  the 

1.  Criminal  Prosecation  as  Affecting  boardinji^  house  under  the  right  to  do 
Civil  Action.  —  Acquiual  of  the  defend-  business  on  her  sole  and  separate  ac- 
ant  on  an  indictment  for  seduction,  on  count  conferred  by  Laws  N.  Y.  i860 
the  gtound  of  his  subsequent  marriage  and  1862,  may  sue  in  her  own  name, 
with  the  person  seduced,  does  not  affect  without  joining  her  husband,  for  the 
a  civil  action  brought  against  him  by  seduction  of  her  daughter  and  conse- 
her  father  to  recover  damages  for  loss  quent  loss  of  services.  Badgley  v. 
of  her  services  by  reason  of  ihe  seduc-  Decker.  44  Barb.  (N.  Y.)  577. 

tion.     Eichar  v,  Kistler,  14  Pa.  St.  282  Action  in  Name  of  Mother  Where  Father 

53  Am.  Dec.  551.  Nonresident.  —  In  iVi?rM  Crtr^/i«tf,  where 

Evidence  of  Innocence  After  Interlocn-  the  father  is  nonresident  the  mother 

tory  Judgment. —  Where  an  interlocu-  may    sue    in   her  own   name   for  the 

tory    judgment    has     been     rendered  seduction  of  her  daughter.     Abbott  z^. 

for   the    plaintiff   in   an  action  for  de-  Hancock,  123  N.  Car.  gg. 

bauchment,  the  defendant  cannot  give  8nit  by  Mother  as  Next  Friend  of  Insane 

evidence  of  his  innocence  on  the  assess-  Father.  —  In  North  Carolina  the  seducer 

ment  of  damages,    for   the  judgment  of  a  girl  maybe  sued  by  the  mother  as 

was  equivalent  to  a  general  verdict  of  the  next  friend  of   an   insane  father, 

guilty  and  concluded  the  defendant  as  Abbott  v.  Hancock,  123  N.  Car.  9Q. 

to  every  allegation  he  would  have  had  No  Action  Is  Given  Where  It  Did  Not 

to  prove  in  order  to  recover.     Rollins  Lie  at  Common  Law  by  Code  Va.  (1849), 

V.  Chalmers,  51  Vt.  592.  c.  148.  §  i.  p.   589  (Code  1887,  §  2896), 

Nonsnit  on  Oronnd  that  Evidence  Shows  or  by  Rev.  Siai.   Ky.,  c.  i,  g  2  (Stat. 

Rape.  —  In  an  action  for  seduction,  it  1894.  ^  2),  providing  that  "  an  action 

is  no  ground   for  nonsuit  thai,  by  the  for  seduction  may  be  maintained  with* 

plaintiff's   evidence,    the   offense    was  out  any  allegation  or  proof  of  the  loss 

rape  and  not  seduction;  whetheritwas  of    service   of   the   female."      Lee    v. 

rape  or  seduction  is  a  question  for  the  Hodges.  13  Gratt.  (Va.)726:  Woodward 

jury  on  the  evidence.     Furman  v.  Ap-  v,  Anderson,  9  Bush  (Ky.)  624. 

plegate.  23  N.  J.  L.  28.  The  Ck>mmon-law  Bemedy  for  Loss  of 

2.  Hamilton  v,  Lomax,  26  B.irb.  (N.  Service  Is  Not  Displaced  by  a  statute 
Y.)  615.  See  Coon  v.  Moffilt,  3  N.  J.  L.  authorizing  a  father  to  maintain  an 
169, 4  Am.  Dec.  392;  Weaver  v.  Bachert,  action  for  the  seduction  of  his  daughter 
2  Pa.  St.  80.  44  Am.  Dec.  165.  without    allegation    or  proof   of    loss 

Snit  in  Wife's  Name  Without  Joining  of  service.  The  statutory  remedy  is 
Hoshand.  —  A  married  woman,  aban-  merely  cumulative.  Shellman  z/.  Fry- 
doned  by  her  husband,  and  keeping  a     mire,  9  Ky.  L.  Rep.  894;  Hancock  v^ 
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Ckwil  Aetien.  SEDUCTION.  Fom  ef  AeUM. 

name  of  the  woman,  save  in  special  cases  of  fraud  or  wrong, 
where  justice  demanded  it.* 

By  fltatvttf  in  many  of  the  states,  a  right  of  action  in  her  own 
name,  for  her  seduction,  is  given  to  the  woman.*  Under  these 
acts  the  requisites  of  the  common-law  right  of  action  are  modi- 
fied by  doing  away  with  the  fiction  of  master  and  servant  and 
giving  to  the  parent,  as  such,  a  remedy.^ 

Abatemeat  aad  SurflTftl  of  Action.  —  An  action  for  seduction  is  per- 
sonal, and  abates  with  the  death  of  the  plaintiff  or  defendant ; 
and  in  the  absence  of  statute  to  the  contrary  no  right  of  action 
survives  to  the  representatives  of  the  party  injured  or  against 
those  of  the  seducer.* 

3.  Form  of  Aotion.  —  There  is  a  great  conflict  of  authorfty  upon 
the  question  of  the  common-law  form  of  action  to  be  brought  for 

Wilhoitc,  I    Duv.  (Ky.)  313,    5   Bush  3.  Franklin    v.    McCorkle,    16    Lea 

(Ky.)  568.  (Tenn.)  609.      See  also    Sfaellmao    v 

Thio  Inquiry  Whother  the  Haater  or  An-  Fry  mi  re,  9  Ky.  L.  Rep,  894;  Hancock 

other  Inetitnted  the  Suit  for  the  seduc-  v.  Wilhoite,  i  Duv.  (Ky.)  313,  5  Bush 

tion  of  his  servant  is  not  a  proper  one  (Ky.)  568. 

to  be  made  on  the  trial.     If  he  sane-  Action  by  Parent,  0nardian,  or  Other 

tions    the    suit,   though   it  was  com-  Authorised  Selatlve.  —  By  the  laws  of 

menced  without  his  orders,  he  has  a  Michigan  no  allegation  or  proof  of  loss 

right  to  do  so;  and  if  he  should  dis-  of  service  is  necessary;   if  the  person 

approve  it,  the  proper  course  to  put  an  seduced  be  a  minor  at  the  time  of  the 

end  to  it  is  by  motion.     The  attorney  seduction  the  action  may  be  brought  by 

is  responsible  for  any  improper  use  of  her  father,  mother,  or  guardian,  and  if 

the  plaintiff's  name.    Clark  v.  Fitch,  she  is  of  full  age,  by  her  father  or  any 

2   Wend.  (N.    Y.)   459,   20  Am.    Dec.  other  relative  authorized  by  her  to  sue. 

639.  She  may  also  sue  in  her  own  name. 

1.  Hamilton  v.  Lomax,  26  Barb.  (N.  Watson  v.  Watson,  49  Mich.  540. 

Y.)  615;    Conn    </.   Wilson,   2    Overt.  Ai   to  the  Nature    of  the  Action  for 

(Tenn.)  233,  holding  that  by  the  com-  Seduction  and  When  and  by  Whom  It  Hay 

mon  law  a  woman  could  not  sue  di-  Be  Maintained,  which  are  questions  of 

rectly  for  seduction,  but  if  the  seduction  substantive  law  rather  than  of  practice, 

followed  upon  a  promise  of  marriage  see  Am.  and  Eng.  Encyc.  of  Law,  title 

she  might  sue  upon   a  breach  of  that  Seduction. 

and  give  the  seduction  in  evidence  in  4.  Brawner  v,  Sterdevant,  9  Ga.  69; 

aggravation  of  damages.  George  v.  Van   Horn,  9  Barb.  (N.  Y.) 

2.  Love  V,  Masoner,  6  Baxt.  (Tenn.)  523;  M'Clure  v.  Miller,  4  Hawks  (N. 
24:  Watson  %».  Watson,  53  Mich.  168.  Car.)  133;    Weeks  v.  Mays,  87  Tenn. 

EiTeet  of  Allowing  Sepresentativee  to  442. 

Bue.  —  The  provisions  of  Com  p.  Laws  In  Hew  Jersey  an  action  for  the  seduc- 

Mich.    (1871),   §§  6195-6197,   allowing  tion  of  the  daughter  In  the  lifetime  of 

certain   representatives  of    a   seduced  the  father  may  be  maintained  by  his 

woman  to  sue,  are  not  restrictive  and  personal  representative  under  Act  N. 

do  not  deprive  the  woman  of  her  com-  J.,  March  17,   1855.     Noice  v.  Brown, 

mon-law  or  other  right  to  sue  in  her  39  N.  J.  L.  569. 

own   name  and   for  her  own   benefit.  In  Indiana,  under  Rev.  Stat.  1852,  a 

Weiher  v,  Meyersham,  50  Mich.  602,  right    of    action    for    seduction    of    a 

Suit  by  Adopted  Oirl  in  Adopted  Vame.  daughter  survives  against  the  admin- 
—  A  girl  entering  the  home  and  family  istrator  of  the  defendant.  Gimbol  v. 
of  a  man  with  the  understanding  that  Smidth,  7  Ind.  627. 
she  should  be  in  all  things  as  his  In  Iowa  under  enactments  now  cm- 
daughter,  and  assuming  his  name,  has  bodied  in  Code  Iowa,  g  3443,  the  action 
a  right  to  bring  an  action  for  seduction  survives  to  the  personal  representatives 
against  him  in  such  adopted  name,  of  the  woman.  Shafer  v.  Grimes,  33 
Watson  v,  Watson,  49  Mich.  540.  Iowa  550. 
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seduction.  In  a  number  of  decisions  case  has  been  approved,* 
in  others  trespass  has  been  held  an  appropriate  remedy,*  and  ac- 
cording to  some  decisions  trespass  is  the  only  proper  remedy.^ 
At  least  one  decision  takes  the  view  that  case  and  not  trespass  is 
the  remedy  if  the  offense  takes  place  in  the  house  of  another  per- 
son.* A  few  authorities  approve  of  either  trespass  or  case,  hold- 
it  ^a/n/. —  Cloug^h  V,  Tenney,  5  "Trespass  may  be  maintained 
Me.  446.  where  the    defendant  iUefi^ally  enters 

New  Jersey,  —  Vanhorn  v.  Freeman,  the  father's  house,  and  debauching  his 

6  N.  J.  L.  322;  Deacon  v.  Allen,  4  N.  daughter  may   be  stated  and   proved 

.  L.  386;  Furman  v.  Applegaie,  23  N.  as    an    aggravation   of    the    trespass, 

.  L.  28;  Fries  v,  Brugler,  12  N.  J.  L.  79.  although  it  may  not  have  been  followed 

AVw    York,  —  Hewitt   v.    Prime,    21  by   the   consequences    of    pregnancy. 

Wend.  (N.  Y.)  79;  Martin  v.  Payne,  9  VVhere  the  action  is  trespass,  whether 

Johns.  (N.  Y.)  387;  Moran  v.  Dawes,  4  it  be  followed  by  pregnancy  or  not,  the 

Cow.  (N.  Y.)  412.  illegal  entry  is  considered  the  gist  of 

North  Carolina,  —  M'Clure  v.  Miller,  the  action,  and  the  loss  of  service,  etc., 

4     Hawks    (N.    Car.)    133;    Briggs   v,  merely  as  consequential."     Sargent  v. 

Evans,  5  Ired.  L.  (N.  Car.)  16.  ,  5  Cow.  (N.  Y.)  117. 

Pennsylvania,  —  Ream  v.  Rank.  3  S.  8.  Hubbeil  v.  Wheeler,  a  Aik.  (Vt.) 

&  R.  (Pa.)  215;  Fairmount,  etc.,  Pass.  359;  Woodward  v,  Walton,  2  B.  &  P. 

R.  Co.  V,  Stuiler,  54  Pa.  St.  375.  N.  R.  476. 

South    Carolina,  —  Haney    v.  Town-  4.  Clough    v,    Tenney,    5    Me,    446, 

send,  I  McCord  L.  (S.  Car.)  207.  where  the  court  reasoned  as  follows: 

Virginia,  —  Parker  v,    Elliotte,   Gil-  *'  The  legal  ground  upon    which   the 

mer  (Va.)  33.  parent  or  he  who  stands  in  the  place 

England,  — Dean  v.  Peel.  5  East  45;  of  the  parent  is  permitted  to  recover 

Irwin  V,  Dearman,  11  East  23:  Weedon  damages  against  the  seducer  is  a  real 

V.  Tirabrell,  5  T.   R.  357;  Holloway  v,  or  supposed  loss  of  service  on  his  part, 

Abell,  7  C.  &  P.  528,  3a  E.  C.  L.  615:  occasioned  by  the  injury.     This  being 

Verry  v,  Waikins,  7  C.  &  P.  308,  32  E.  the   consequential   and  not  the  direct 

C.  L.  520.  effect  of  the  seduction,  according  to  the 

An  Action  on  the  Caie  Always  Lios  by  distinctions  now  well  settled  between 

a  master  for  the  seduction  of  his  serv-  case    and    trespass,    redress  must   be 

ant,  even  when  by  the  proof  trespass  sought  in  the  form  of  an  action  on  the 

vi  et  armis  <:o\j\A  in  the  particular  case  case."     See  also  Bennett  v,  Allcott,  2 

have  been  sustained.     Furman  v,  Ap-  T.    R.    166,    where  it  was  said:     "An 

plcgate,  23  N.  J.  L.  28.  action  merely  for  debauching  a  man's 

Mgin  of  Action  of   Case. — "There  daughter,  by  which  he  loses  her  serv- 

was  no  express  remedy  given  by  the  ice,  is  an  action  on  the  case."     See  also 

law   to   redress    the   wrong   done   the  Mercer  v,  Walmsley,  5  Har.  &  J.  (Md.) 

parent  in  the  seduction  of  his  child.  27,  9  Am.  Dec.  486,  wherein  the  court 

The  special  action  on   the   case  was.  said:     "  The  objection  that  an  action 

therefore,  allowed  in  this  as  in  other  on  the  case  wi41  not  lie  by  a  father  for 

instances  where  a  wrong  was  done  and  debauching  and  getting  his   daughter 

no  *  original  writ '   would  be  found  in  with  child,  per  quod  serviiium  amisit^ 

the  chancery   that   would  suit  the  cir-  cannot  be  maintained  either  on  pcin- 

cumstances.     This  form  of  action  was  cipl^e    or    authority.      Where    a    man 

early  accepted,  grounded  on   the  idea  illegally  enters  the  house  of  another, 

that  the  daughter  bore  the  relation  of  a  and  debauches  his  daughter,  the  father 

servant  to  the  parent;  the  declaration  may  have  an  action  of  trespass  quare 

alleging  /^r   auod    servitium   amisit,^*  r/nw»/» /r/;^f/,  and  lay  the  debauching 

Ellington  V,  Ellington,  47  Miss.  329.  of  his  daughter  and  loss  of  her  services 

2.  Ream   z/.    Rank,   3  S.  &  R.  (Pa.)  as  consequential;    or  he    may,  at   his 

215;  Wilt  2^.  Vickers,  8  Watts(Pa  )  227;  election,   bring  an  action  on  the  case 

Haynes  v,  Sinclair,  23  Vt.  108;  Cham-  for  debauching  his  daughter, /^-r  ^w^?// 

berlain  v.  Hazel  wood,  5  M.  &  W.  515;  sermtium  amisit;   but   for   merely   de- 

Postlethwaite  v,  Parkes,  3  Burr.  1878;  bauching  a  man's  daughter,  unaccom- 

Tullidge  V,  Wade,  3  Wils.  18.  panied  by  an  unauthorized  entry  into 
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ing  that  trespass  lies  for  the  direct  injury  per  quod  serviiium 
amtsii,  or  case  for  the  consequential  damages.* 

4.  Declaration,  Petition,  or  Complaint  —  a.  In  General.  —  It  is 

a  general  rule  that  whether  the  action  be  the  common-law  or  a 
statutory  one,  the  declaration,  complaint,  or  petition  must  state 
all  the  facts  necessary  to  the  cause  of  action  at  common  law  in 
the  one  case  or  under  the  statute  in  the  other.* 

the  father's  premises,   the    aciion    is  2  M.  &  S.  436;  Reeve's  Dotn.  Rel.  293. 

case,  and  the  loss  of  service  is  the  gist  Yei  the  right  to  bring  case,  laying  the 

of  the  action."  injury  with  a/^r  quod  set vi Hum  amisit, 

1.  Briggs   r.   Evans,    5  Ired.  L.  (N.  has  there  not  only  been  judicially  rec- 

Car.)  16;  Chamberlain  v.  Hazelwood,  5  ognized,  but  very  able   writers    upon 

M.  &  W.  515  English   law   treat  this   as    the    most 

"  The  action,  in  most  cases,  may  be  proper  form.  Saterthwaite  v.  Duest, 
either  trespass  or  case;  and  the  dis-  5  East  47,  note  a\  i  Chit.  PI.  137,  138; 
tinction  between  (he  two  actions,  as  2  id.  267,  note  »,  and  cases  there 
respects  the  ground  of  recovery,  is  im-  cited;  Christian's  notes  to  i  Bl.  Com. 
portant  to  be  kept  in  view.  Where  429,  and  3  id.  142.  Mr.  Chitty  has 
there  has  been  an  illegal  entry  into  given  the  precedent  of  a  declaration  in 
the  father's  house  or  premises,  by  this  form  of  action.  2  Chit.  PI.  267. 
the  seducer,  an  aciion  of  trespass  Case  is  uniformly  brought  in  Connec- 
vi  et  armis  may  be  maintained,  for  ticut.  Reeve's  Dom.  Rel.  293.  And 
the  breaking  the  house,  or  trespass  on  though  trespass  was  holden  to  lie  in 
the  premises,  and  the  seduction  of  the  Pennsylvania,  yet  case  was  pronounced 
daughter  and  consequential  loss  of  the  most  appropriate  remedy.  Ream 
service  may  be  alleged  and  proved  as  v.  Rank,  3  S.  &  R.  (Pa.)  215.  Perhaps, 
an  aggravation  of  the  damages.  Or  an  with  certain  qualifications,  the  remark 
action  on  the  case  may  be  supported,  made  at  the  bar  that  the  plaintiff  may 
founded  merely  on  the  consequences  elect  between  trespass  and  case  is  cor- 
of  the  seduction.  In  the  former  ac-  rect.  Where  the  seduction  is  accom- 
tion,  in  which  the  illegal  entry  of  the  panied  with  actual  violence  upon  the 
father's  house  is  the  technical  ground  person  of  the  daughter,  or  an  illegal 
of  the  action,  and  the  seduction  and  entry  upon  the  plaintiff's  close,  or  into 
loss  of  service  is  considered  as  only  his  house,  probably,  in  the  first  case, 
matter  in  aggravation  of  the  trespass,  trespass  would  lie  for  the  assault  with- 
it  may  well  enough  be  maintained,  in  the  case  of  Ditrham  v.  Bond,  2  M. 
consistently  with  the  nature  of  the  ac-  &  S.  436;  and  in  the  last,  there  is 
tion  and  the  principles  by  which  it  is  no  doubt,  trespass  quart  clausum  vel 
governed,  that  it  cannot  be  supported  domum  f regit  vtouXA  lie.  And  in  each 
unless  the  daughter  were  living  with  case,  damages  for  the  seduction  and 
the  plaintiff  at  the  time  of  the  injury,  loss  of  service  may  be  laid  as  matter  of 
But  in  an  action  on  the  case,  the  aggravation.  Hut  it  is  clear,  we  think, 
ground  of  which  is  the  consequential  both  upon  principle  and  authority,  that 
injury  resulting  from  the  seduction,  it  case  is,  without  exception,  a  proper 
is  unimportant  whether  or  not  the  per-  remedy.  Selw.  N.  P.  1033,  note  (17). 
son  seduced  lived  with  the  plaintiff  at  cites  Bennett  v.  Allcott,  2  T.  R.  167, 
the  time  the  seduction  took  place.  It  ^^r  Bullerf  J.,  and/zr  Holt,  C.  J.,  Rus- 
is  admitted  that  this  conclusion  is  di-  sel  v.  Corne,  2  Ld.  Raym.  1032." 
rectly  opposed  by  the  case  of  Dean  v.  Moran  v.  Dawes,  4  Cow.  (N.  Y.)  412. 
Peel,  5  East  45,  and  other  cases,  both  2.  Essential  Conititnents  of  Common- 
English  and  American,  cited  in  the  law  Action.  —  There  are  three  constitu- 
brief  for  the  plaintiff  in  error;  but  we  ents  of  the  action,  the  presence  of 
think  it  is  fully  supported  bv  reason  which  is  essential  to  its  maintenance: 
and  weight  of  authority."  Parker  v.  the  relation  to  the  person  seduced  (on 
Meek,  3  Sneed  (Tenn.)  29.  the  part  of  the  plaintiff,  of  master),  the 

"As  to  the  form  of  action,  in  England  seduction,  and  the  actual  loss  of  serv- 

trespass  vi  et  armis  seems  to  have  pre-  ice  as  a  consequence.     Lee  v.  Hodges, 

dominated.     Woodward  v.    Walton,    2  13  Gratt.  (Va.)  726. 

B.  &  P.  N.  R.  476;  Ditcham  v.  Bond,  Instancet  of  Sufficient  Declaration  or 
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SEDUCTION. 


Declaration,  Fetitioii,  ete. 


b.  Alleging  Seduction,   Means  of,   etc. — It  has  been 

held  that  it  should  be  alleged  that  the  woman  was  seduced,  and 
that  the  statement  that  the  '*  defendant  debauched  and  carnally 
knew"    her  is  not   sufficient.*     But  it  is  believed  that  by  the 


Complaint.  —  A  declaration  alleging  to  bring  the  suit,  but  contains  no  aver- 
that  the  plaintiff  was  the  master  and  ment  of  loss  of  service,  it  must  be  re- 
ihat  the  girl  seduced  was  his  serv-  garded  as  the  statutory  action  for  the 
ant:  that  the  plaintiff  had  been  put  to  injury  to  the  daughter,  and  the  mother 
expenseby  her  confinement;  that  he  had  cannot  recover  under  such  a  declara- 
lost  her  service  by  reason  of  the  seduc-  tion.     Ryan  v.  Fralick,  50  Mich.  483. 


tion;  that  she  was  in  his  care  and  cus- 
tody as  his  servant,  and  that  the 
defendant,  with  the  wicked,  fraudu- 
lent, and  unlawful  intention  of  seduc- 
ing her,  enticed  her  from  the  plaintiff 
and  obtained  her  custody  and  control 
as  his  ser«rant,  and  while  she  was  so 
wrongfully  under  his  care  and  custody 
he  debauched  and  carnally  knew  her, 
is  entirely  sufficient  both  in  substance 
and  in  iorm.  Ball  v.  Bruce,  21  III. 
161. 


Joinder  of  GanseB  —  Loss  of  Servicet  and 
Belease. —  Where  one  cause  of  action 
was  for  loss  of  services  of  the  servant 
by  reason  of  seduction  by  the  defend- 
ant, and  the  second  cause  alleged  was 
to  set  aside  a  release  of  the  first  cause 
of  action  obtained  by  fraud,  it  was  held 
that  although  alleged  as  two  causes  of 
action  there  was  really  but  one,  the 
action  for  loss  of  services.  The  court 
said:  **  The  allegations  relative  to  the 
release  were  merely  incidental   to  the 


in  an  action  by  a  father  for  damages  cause  of  action.     It  is  true  the  plaintifT 

for  abducting  and  seducing  his  infant  could  have  pleaded  the  loss  of  services 

daughter,  the  complaint  alleged  in  sub-  and  left  it  for  the  defendant  to  set  up 

stance  that  the  defendant,  wrongfully  the   release   as   a    defense,    and    then 

and  wickedly  intending  to  deprive  the  avoided   it  on  the  ground   that  it  was 

plaintiff  of  the  services  of  his  infant  obtained  by  fraud,  but  the  defendant 

daughter,  did  entice  and  persuade  said  is  not  prejudiced  by  the  fact  that  it  is 


daughter  to  leave  the  plaintiff's  home 
and  service  without  his  consent,  and 
did  then  and  there  unlawfully  abduct 
such  daughter,  and  take  her  into  his 
own  family,  and  did  then  and  there 
live  and  cohabit  and  have  unlawful 
sexual  intercourse  with  her.  whereby 
she  became  pregnant,  etc.,  and  became 
permanently  disabled  from  performing 
services,  much  to  the  damage,  dis- 
grace, and  humiliation  of  the  plaintifT. 
Kg   particular  objection    to   the   corn- 


made  a  part  of  the  complaint.  We 
also  think  this  method  of  pleading  is 
authorized  by  the  code  (§484),  but  it 
may  not  be  greatly  commended." 
Jackson  v.  Brown,  74  Hun  (N.  Y.)  25. 

1.  Smith  7'.  Young,  26  Mo.  App.  575. 

No  AUegation  of  Violence  or  Craft.  —  In 
Wootcn  V.  Geisser,  9  La.  Ann.  523.  it 
was  held  that  a  declaration  for  seduc- 
tion not  alleging  that  either  violence 
or  craft  was  employed  by  the  defend- 
ant, and  leaving  it  to  be  inferred  that 


plaint  was  pointed  out,  and  the  court    the  woman  was  as  guilty  as  the  man, 
held   it    entirely   sufficient.     Kreag  v.     is  defective. 

Ant h us,  2  Ind.  App.  482.  In tercouTse  on  Promiae  of  Pecuniary  Bo- 

Befects  Cored  by  Verdict.  —  In  lowa^  in  ward.  —  In  Wilson  v.  Ens  worth,  85  Ind. 
an  action  by  the  womm  seduced,  399,  it  was  held  1  hat  a  complaint  by  a 
where  no  objection  is  made  until  after  woman  for  her  own  seduction  which 
verdict  that  the  petition  did  not  allege  showed  by  its  averments  that  she  was 
thai  the  plaintiff  was  an  unmarried  induced  to  yield  her  person  to  the  de- 
female  of  previous  chaste  character,  or  fendant  by  the  promise  of  a  pecuniary 
aver  the  use  of  any  arts,  fiattery,  consideration,  which  he  refused  to  per- 
form, was  bad  on  demurrer.  Such  a 
contract,  beine:  immoral  and  vicious, 
is  against  public  policy  and  void. 
Where  No  Objection  la  Made  until  After 
Becovery  by  Parent  under  Declaration  Verdict  that  thepetitiondidnotaverthe 
in  Michigan  —Statutory  Action. — Where  use  of  any  aits,  iialtery.  or  deception, 
a  declaration  in  an  action  by  a  parent  nor  contain  the  word  '*  seduced,"  a 
for  the  seduction  of  a  daughter  of  full  jurlgmeni  for  the  plaintiff  will  not  be  re- 
age  alleges  that  t-he  parent  is  authorized     versed.     Smith  v.  Milburn,  17  Iowa  30. 
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or  deception,  or  contain  the  word 
•*  seduced,"  etc.,  judgment  for  the 
plaintifT  will  not  be  reversed.  Smiih  v. 
hlilburn.  17  Iowa  30. 


Glirll  AoltwB.  SEDUCTION,  Declaration,  Ptlltte,  •!•. 

Weight  of  authority  and  according  to  the  approved  form  a  declara- 
tion charging  that  the  defendant ''  debauched  and  carnaUy  knew  '' 
the  woman  is  sufficient  to  charge  seduction.* 

The  Veana  Used  to  effect  the  seduction  need  not  be  stated  with 
great  particularity.*  Certainly  a  general  statement  of  the  means 
resorted  to  for  the  purpose  of  the  seduction  will  make  the  com- 
plaint good  as  against  a  demurrer,  and  the  remedy  of  the  defend- 
ant, if  he  deems  the  complaint  vague  and  indefinite,  is  by  a 
motion  to  make  it  more  specific'  The  complaint  will  not  be 
objectionable,  however,  for  alleging  the  facts  and  circumstances 
generally,  stating  the  means  of  seduction  and  that  the  act  was 
accomplished  under  promise  of  marriage.'* 

1«  Mighell   V,    Sione,    175    111.    261,  ulti male  fact  oi  seduction  being  aUeged 

affirmiKg  74  111,  App.   \^iy\  Lcuckcr  v,  ia  the  complaint  or  petition,  it  is  nol 

SteUeu,  89  111.   545;  Witcell  v.  Black-  necessary   and     is    perhaps    improper 

fordt  6  Baxt.  (Tcon.)  141,  holding  that  for  the  pleading  10  aver  in  direct  terms^ 

an  averment  that  the  defendant  "  de-  that  the  promises  of  the  seducer  were 

bauched  and  carnally  knew  the  said  relied  upon  by  the  woman.     Brown  v, 

f^aiutiS "  is  taniamount  to   an   aver*  Kikigsley,    38    Iowa  220;     Hodges  v, 

BEient  that  the  defendant  corrupted  or  Bales,  102  Ind.  494;  McCoy  v.  Trucks^ 

seduced  and  carnally  knew  the  plain-  121  Ind.  292;  Shewalter  v.   Bergman, 

tiff,  the  language  importing  that  the  123  Ind.  155, 

consent  of  the  plaintiff  was  procured  3.  McCoy  v.  Trucks,   121   Ind.  292; 

\>y  corruption  or  seduction  and  nega<  Rees  v,   Cupp.   59   Ind.    566;  Hait  v. 

living  the  idea  oi  voluntary  fornica-  Walker,  77  Ind.  331. 

lion;  Stoudts'.  Shepherd,  73  Mich.  5S8,  ViUMitainty  iatliieMeaiit  of  seduction, 

stating  that  "  seduction "    and    '*  de-  /.    ^.,    whether   the  complaint   means 

bauchieg  "  are  in  civil  cases  very  gen-  that  intercourse   was  had  by  force,  or 

erally   used   as    substantially    similar  by  arts  which  amounted  to  seduction, 

terms,   and   that   it  is  not   important  or  by  both  combined,  is  not  ground  for 

which  word  is  used  in  the  pleadings.  demurrer.     Hodges  v.  Bales,  102  Ind. 

%„  Hodges  V.  Bales,  102  Ind.  494.  494. 

8ftfficie«t  AUegatioBS  —  In  General. —  4,  Lee  v.  Hefley,  21  Ind.  98;  Robin- 

In  an  action  by  a  woman  for  her  oA-n  son  v.  Powers^  129  Ind.  480.     And  see 

seduction,   a  com]>laint   alleging   that  Parker  v.  Montieth,  7  Oregon  277. 

on,  etc.,  the  plaintiff  being  unmarried  Soi&Gient    Sescription    of   MeaiiB.  —  A 

and  a  woman  of  good   reputation  for  complaint  alleging  in  substance  that 

chastity,  the  defendant,  under  a  prom-  the  plaintiff  is  an  unn^arried  woman» 

ise  of  marriage,   seduced  her  and  had  that  the  defendant  was  the  plaintiff's 

illicit  and  carnal  connection  with  her»  suitor,  and  that  by  his  attentions  and 

states  the  cause  of  action   with  suffi-  professions  of  love  and  affection  for  her 

cient  certainty.     Mcllvaln  v,   Emery,  he  gained   her  confidence  and  impor- 

88  Ind.  298.  tuned  and  persuaded  her  to  have  sexual 

Pvool  of  Promise  of  Vanriage  Without  intercourse  with  him,  and  that  she,  by 

AUogatioB.  —  It  has  been  held  that  it  is  reason  of  her  confidence  Ib  and  Love  for 

proper  for  the  plaintiff  to  prove  that  him,  yielded,    etc.,  and  also   that   by 

the  defendant  prookised  to  marry  his  promising  to   marry  the  plaintiff  the 

daught-er  when,    by   reason     of    such  defendant  seduced  and  debauched  her, 

promise,  he  succeeded  in  seducing  her,  suflicienily  describes  the  naeans  of  the 

though  no  promise    of  marriage  was  seduciion.     Hodges  v.  Bales,  102  Ind. 

alleged  in  the  complaint.     Evidence  of  494. 

the  promise  to  marry  can  be  offered  as  Peolaration  or  GovipbiQit  Xot  SupUoi- 

one  of  the  means  by  which  the  seduc-  tons.  —  A    complaint    counting    on    a 

tk>n  was  accomplished,  and  it  is  not  sins^le  cause  of  action,  viz.,  the  seduc- 

allowable  to  set  forth  the  evidence  in  tion  of  the  plaintiff,  is  not  rendered 

the  pleading.      Parker  v,  Montieth.  7  double  because  it  is  alleged  that  among 

Oregon  277.  other  means  employed  the  defendant 

AUoging  BdUanoo  on  Prointees.  —  The  used  force,  threats,  menaces,  and  io* 
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Yh»  Basalt  of  the  seduction,  such  as  pregnancy,  producing  abor- 
tion»  etc.,  is  in  many  cases  properly  alleged  and  proved.^ 

c.  Averment  of  Time  and  Place.  —  The  time  of  the  acts 

of  connection  maybe  alleged  in  the  complaint  with  ^cantinuando^ 
and  evidence  may  be  offered  for  any  time  covered  by  the  com- 
plaint.^ 

rf.  Alleging  that    Female    Was    Unmarried.  —  In  an 

action  at  common  law  by  the  parent  for  the  seduction  of  his 

minor  daughter   an   allegation  that   she  was  unmarried  is  not 

tinidadon    to    accomplish    his    pur-  for  the  plaiotiff  to  charge  the  seductloB 

pose.     De  Haven  v,  Helvie,  126  Ind.  in  one  count  and  the  abortion  in  an- 

82.  other,  and  if  both  are  charged  in  one 

Where  the  defendant  is  charged  with  count,    without  averments  connecting 

debauching  the  plaintiff  and  also  with  the  abortion  with  the  original  trespass, 

assault,  and  getting  her  with  child  by  it  is  demurrable  for  duplicity;  but  if 

force  and  arras^  and  also  with  enticing  the    defendant,     without    demurring, 

her  away  to  make  her  his  mistress  or  takes  issue,  he  cannot  exclude  evidence 

concubine,   the  latter    allegation    ex-  of  the  abortion.     While  r.  Miirtland»  71 

plains  how  the   plaintiff  came  within  111.  251. 

the  defendant's  power  and  control,  and  Averment  and  Proof  Conoemlng;  Frag- 

does  not  allege  a  separate  or  substan-  nanoy.  —  Where  the  complaint  alleges 

tive  cause  of  action,  but  a   matter  of  pregnancy,   a  question  of  the  mother 

aggravation   of    the  offense    charged,  and  the  answer  of  the  daughter  as  to 

Perhaps  no  such  recitals  are  necessary  her  condition  and  state  of  health  under 

in  order  to  enable  the  plaintiff  to  intro-  the  circumstances  is  proper  to  go  to  the 

dnce  evidence  of  such  facts  and  cir-  jury  as  original  evidence.     Parker  v. 

cumstances,  but  the  mere  fact  that  the  Moniieth,  7  Oregon  277. 

plaintiff  does  allege  them   by  way  of  2.  Lemmon  v.  Moore,  94  Ind.  40. 

inducement  does  not  make  thedeclara-  Separate  Acta  Etemonti  of  One  Wrong. 

lion  duplicitous.     Watson  r.  Watson,  —  Where  the  seduction  was  alleged  to 

49  Mich.  540.  have  occurred  on  a  certain  date,  which 

I.  Kecessity  of  Averring  Abortion.  —  it  appeared  was  the  date  of  the  last  of 

Abortion   is  a  separate,  distinct  griev-  several  successive  acts  of  intercourse, 

ance  and  injury,  not  the  necessary  or  the   coutt  held    that    the  jnry   might 

inevitable  result  of  either  a  breach  of  consider   the  separate  acts  as  part  of 

promise  or  seduction,  and  should  be  one  wrong  culminated  in  the  last,  and 

alleged  and  damages  claimed  therefor,  thus  prevent  a  variance.     Haymond  v. 

if  desired.     The   matter  of    abortion,  Saucer,  84  Ind.  3. 

with  the  suffering  and  indignity  conse<  Bill  of  Partiottlan.  —  In  an  action  for 

quent  upon  it,  not  being  alleged  in  the  seduction,  particulars  of  the  time  and 

declaration,   and   no  special  damages  place  of  the  alleged  seduction  will  not 

being   claimed  on   that  account,   evi-  be  ordered  on  application  of  the  de- 

dence  in   regard  to  it  is  incompetent,  fendant  before  disclosing  his  defense, 

Ferguson  v.  Moore,  98  Tenn.  342.  unless  the  application  is  accompanied 

AHegation  and  Proof  of  Abortion  in  Ae-  by  an  affidavit  stating  his  intention  to 

tion  of  Case  and  Trespass.  —  The  father  deny  the  seduction.     Knight  r.  Eagle, 

has  a  right  to  bring  an  action  either  in  61  L.  T.  N.  S.  780. 

trespass  or  on   the  case  for  the  seduc-  Showing     Acta    Sahseqitent    to    Time 

tion  and  getting  with  child  his  infant  Alleged  in  Bill  of  Partievdajni.  —  Where, 

daughter,  and  in  an  action  on  the  case,  on   an  order  to  make  the    complaint 

where  the  declaration,  in  addition  to  more  specific,  the  plaintiff  gives  a  state- 

the  seduction  and  getting  with  child,  ment  setting  forth   the   month,   year, 

charges  that  the  defendant  produced  or  location,   and   lime  of  day  of  the  of- 

attempted  to  produce  an  abortion  on  fense,   it   is   not   permissible  to  show 

the  plaintiff'sdaughter  whom  he  so  got  other  distinct  acts,  subsequent  to  the 

with  child,  it  is  competent  to  introduce  time  set  out  in  the  bill  of  particalars, 

evidence  to   prove   such  fact.     If  the  in  corroboration  thereof.     Tourgee  r, 

action  is  in  trespass,  it  is  competent  Rose,  19  R.  I.  432. 
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necessary.^  But  if  the  action  is  brought  under  a  statute  giving  to 
an  unmarried  female  the  right  to  sue  for  her  own  seduction,  it  is 
of  course  necessary  for  the  complaint  to  allege  that  the  plaintiff 
was  an  unmarried  female  at  the  time  of  her  seduction.' 

e.  Averment    of    Previous    Chaste    Character.  —  An 

averment  of  previous  chastity  or  good  repute  for  chastity, 
although  usual,  is  not  in  general  necessary  either  in  an  action  by 
the  father  for  the  seduction  of  his  minor  daughter'  or  in  a  com- 
plaint by  a  woman  for  her  own  seduction.** 

/.  Alleging  Minority  of  Female.  —  In  an  action  at  com- 
mon law  for  the  seduction  of  the  plaintiff's  daughter,  if  the 
declaration  states  the  daughter  to  be  the  plaintiff's  servant  it  is 
immaterial  that  there  is  no  allegation  that  she  was  an  infant.* 
But  the  averment  of  the  female's  minority  is  a  necessary  and 
material  one  under  some  of  the  statutes.* 

g.  Alleging  Relationship.  —  a  common-iaw  Action  for  seduc- 
tion is  based  on  the  relationship  of  master  and  servant,  and  not 

1.  Updegraff  v.  Bennett,  8  Iowa  72.  years  of  age  when  the  criminal  intcr- 

2.  Thompson  v.  Young,  51  Ind.  sqq;  course  took  place  between  her  and  Ap- 
Galvin  v.  Crouch,  65  Ind.  56;  Dowling  plegaie,  but  whether  she  were  or  were 
V.  Crapo,  65  Ind.  209.  not  of  full  age   the  declaration  clearly 

Aider  by  Verdict.  —  Where,  in  an  ac-  contains  every  essential  allegation  to 

tion    under  the  Indiami  statute  by  a  the  father's  light  of  action.     Were  the 

woman  for  her  own  seduction,  it  is  not  daughter  under  twenty-one.  it  was  cer- 

in  terms  alleged  that  she  was  unmar-  tainly  not  necessary  for  the  declaration 

ried   at   the   time,   but   this  is  clearly  to  contain  an  averment  of  actual  serv- 

implied  from  what  is  alleged,  the  com-  ice    in    the    daughter,    and    if  above 

plaint   will   be   good   after   verdict  on  twenty-one,  the  allegation  of  her  being 

motion  in  arrest  of  judgment.     Dow-  the  daughter  and  servant  of  the  father, 

ling  V,  Crapo,  65  Ind.  209.  and  his  having  sustained   the  loss  of 

And   in   loivay    in  an  action    by   the  her   service,   in    connection    with    the 

woman   seduced,    when   no    objection  other  charges  contained  in  the  declara- 

was  made  until  after  verdict  that  the  tion,   clearly,  according  to  the  settled 

petition  did  not  allege  that  the  plaintiff  doctrine  of  the  common  law,  conferred 

was  an  unmarried  woman,  a  judgment  upon   the   father  a  good  cause  of  ac- 

for  the  plaintiff  will  not  be  reversed,  lion." 

Smith  e/.  Milburn,  17  Iowa  30.  6.  Statute  Giving  Ho  Aotion  to  Parent 

Alleging  Plaintiff  Unmarried  When  Ac-  of  Adult  Child.  —  By  Code  Iowa  (1873), 

tion  Commenced.  —  Where,  by  slatuie,  a  §2556  (Code   1897,  §  3471),  no  action 

woman   may  prosecute  an   action    for  can  be  maintained  by  a  parent  for  the 

seduction  while  she  was  unmarried,  as  seduction  of  an  adult  child,  the  right 

well  after  as  before  she  was  married,  of  action   being  expressly  given  to  the 

it  is  not  necessary  for  the  complaint  to  injured  woman.     Therefore  where  the 

allege  that  the  plaintiff  was  unmarried  petition  in  an  action  by  the  father  for 

at  the  time  of  the  commencement  of  the  seduction  of  his  daughter  does  not 

the  action.     Dowling  v.  Crapo,  65  Ind.  allege  that  she  was  a  minor  at  the  time 

209.  of  the   unlawful   act,  the  presumption 

3.  Updegraff  c.  Bennett,  8  Iowa  72.  will   be  that  she  was  of  full  age,  and 

4.  Hodges  V,  Bales,  102  Ind.  494,  the  petition  is  demurrable.  Dodd  v. 
folloTving  Bell  v.  Rinker,  29  Ind.  267.  Fochi.  72  Iowa  579. 

6.  Applegate     v.    Ruble,    2    A.    K.  Safficient  Averment  of  Minority.  —  In 

Marsh.  (Ky.)   128,   in   which   case  the  actions  by  the  father  an  allegation  that 

court   said:     "  We  are   unable  to  per-  the  daughter  is  sixteen   years  of  age 

ceive  any  solid   objection  to   the  dec-  sufficiently  alleges   that  she   is  under 

laration.     It  contains  no  averment  of  twenty-one.     Lee  z/.  Cooley,  13  Oregon 

the  daughter  being  under  twenty-one  433. 
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on  that  of  parent  and  child,  and  it  is  necessary  to  allege  that  the 
relation  of  master  and  servant,  between  the  plaintiff  and  the  per- 
son seduced,  existed  at  the  time  of  the  seduction.*  And  this 
may  be  an  essential  averment  although  the  necessity  of  alleging 
or  proving  loss  of  service  has  been  dispensed  with  by  statute.* 

But  ii]id«r  the  Statutes  which  give  the  right  of  action  to  the  parent 
as  such,  or  to  the  woman  herself,  or  to  her  authorized  relatives, 
etc.,  there  is  no  necessity  or  reason  for  alleging  the  relationship 
of  master  and  servant.' 


1.  Ball  V.  Bruce,  21  III.  161;  Apple-    stating  that  the  girl  could  not  well  be 
gate  V.   Ruble,  2  A.   K.  Marsh.  (Ky.)    bolh  the  plaintifT's  daughter  and  his 


128;  Greenwood  v.  Greenwood,  28  Md. 
369;  Ryan  v.  Fralick.  50  Mich.  485; 
Vossel  V.  Cole,  10  Mo.  634, 47  Am.  Dec. 
136;  Parker  v.  Montieth,  7  Oregon  277; 
Lee  V.  Cooley,  13  Oregon  433;  Lee  r. 
Hodges.  13  Gratt.  (Va.)  726;  Clem  v. 
Holmes,  33  Grait.  (Va.)  722;  Riddle 
V.  McGinnis,  22  W.  Va.  253;  Hahn  v. 
Cooper,  84  Wis.  62g. 

Snffloient  Averment  of  Seiatlonship  — 
Where  Daughter  Is  a  Minor,  —  An  a!!e- 


servant.       Wooten    v.   Geisser,   9   La. 
Ann.  523. 

Allegation  and  Proof  of  Parentage.  — 
An  allegation  that  **  at  the  time  here- 
after mentioned,  one  Flora  Parker,  the 
daughter  of  the  plaintiff,  was,"  etc.,  Ts 
the  same  in  effect  as  if  it  staled 
that  *'  Flora  Parker,  who  is  the 
daughter  of  plaintiff,"  etc.,  and  there- 
fore is  sufficient  to  admit  evidence  that 
the  person  seduced  was  the  plaintiff*s 


gallon    that    the    plaintiff's    daughter  daughter.     Parker  v.  Montieth,  7  Ore' 

**  was  then  [at  the  time  of  the  seduc-  gon  277. 

tionj   and   still   is    under    the   age   of  2.  Riddle  v.  McGinnis,    22   W.    Va. 

twenty-one  years  and  unmarried,"  and  253,     See  also  Leez/.  Hodges.  13  Gratt. 

that  the  plaintiff  "  then  was  and  still  (Va.)  726;    Woodward  v,  Anderson,  9 

is   entitled   to    *     *     *    her  society.  Bush  (Ky.)  624. 


attention,  and  services,  *  is  sufficient. 
Riddle  7/.  McGinnis,  22  W.  Va.  253: 
Clem  V.  Holmes,  33  Gratt.  (Va.)  722. 


8.  See  Watson  v.  Watson,  49  Mich. 

540. 
Effect  of  Stating  Authorisation  in  Action 


Where  Daughter  Is  of  Age,  —  In  an    by  Parent. —  Under  How.  Slat.  Mich., 


action  for  I  he  seduction  by  the  defend- 
ant, while  in  his  employ,  of  a  daughter 
over  twenty-one  years  of  age,  the  com- 
plaint alleged  that  the  daughter  was  an 
imbecile;  that  the  plaintiff  had  never 
manumitted  her  and  had  always  man- 
aged her  affairs;    that  the  defendant 


§  7.779i  providing  that  "  if  the  female 
seduced  be  a  minor  at  the  time  of  the 
seduction,  the  action  may  be  brought 
by  her  father,  mother,  or  guardian," 
a  statement  in  the  declaration  that  the 
plaintiff  is  "  fully  authorized  "  to  sue 
does  not   negative  the   idea   that   the 


paid  the  plaintiff  for  her  services;  that  plaintiff  brought  or  intended  to  bring 

the  plaintiff  had  the  right  to  reclaim  the  action  by   virtue  of  his  being  the 

them  at  any  and  all  times;  and  that  by  father  of  the  party  seduced;  and  where 

the  defendant's  acts  she  was  disabled  the  declaration  clearly  stales  that  the 

and     incapacitated    from     performing  action  is  brought  for  and  in  behalf  of 

services    for    the    plaintiff    for    many  the  daughter,   the  expression  "  being 


months.      This    was    held    sufficient. 
Hahn  v.  Cooper,  84  Wis.  629. 

Alleging  Belationship  of  Daughter  and 
Servant.  —  In   Louisiana    it    has    been 


fully  authorized  [by  her]   so   to  do" 
will  be  considered  as  mere  surplusage. 
Badder  v.  Keefer,  91  Mich.  611. 
Averment  Hot  Showing  Plaintiff  the 


held  that  a  complaint  alleging  that  the  Adopted    Daughter    of  Defendant.  —  An 

defendant,  contriving  and  wrongfully  allegation  in  the  complaint  that  a  girl 

and  unjustlv  intending  to  injure  him,  was  taken  by  the  defendant  to  his  home 

had  debauched  a  young  woman   who  *'  to  be  adopted  and  reared  by  him  as 

stood  in  the  relation  of  daughter  and  a  member  of  his  family,"  and  that  she 

servant  to  him,  by  means  whereof  he  continued  to  live  with  him  as  his  serv- 

lost  her  services  and  was  put  to  great  ant  merely,  does  not  warrant  the  infer- 

expense,  does  not  disclose  with  suffi-  cnce  that  a  legal  adoption  of  the  plain- 

cient  clearness  the  nature  of  the  title  tiff  by  the  defendant  as  his  own  child 

by  which  the  plaintiff  sued;  the  court  was  contemplated,  and  does  not  show 
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h.  Alleging  Loss  of  Service.  —  In  a  common-law  action 
by  a  parent  for  the  seduction  of  a  daughter^  loss  of  service^  being 
the  gist  of  the  action,  must  be  alleged  as  a  consequence  of  the 
seduction.^  But  this  allegation  and  proof  thereof  are  rendered 
unnecessary  by  statute  in  many  of  the  states.* 

/.  Statement  of  Damages.  —  The  declaration  or  complaint 
should  allege  that  the  plaintiff  has  been  damaged  by  the  seduc- 
tion,' and  might  well  state  the  nature  and  extent  of  the  damage.** 


the  relalion  of  parent  and  child  so  as  Certainly   such   an   allegation   suffi- 

to  prevent  the  maintenance  of  the  action  ciently  alleges  the  damages  as  tke  re- 

OD   the  ground  that  it  would  not    lie  suit  or  consequence  of  the  seduction 

against  the  father  for  the  seduction  of  when  the  objection  is  not  made  until 


his  own  child.     Hart  v.  Walker^  77  Ind. 

331. 
1.  Ball  V,  Bruce.  21  111.  161;    Ryan 

V.  Fralick,  50  Mich.  483;  Grinnell  v. 
Wells,  7  M.  &  G.  1033.  49  E.  C.  L. 
'033;  Saierthwaite  v,  Duest,  5  East 
47,  note  a;  Bennett  v.  Aiicott.  2  T.  R. 
166.  See  also  Blaymire  v.  Haley,  6 
M.  &  W.  55;  Harris  :^  Butler,  2  M.  & 

W.  539- 

Thit  AUegfttioB  Is  Hot  Sapplied  by  an 
averment  that  the  plaintiff  was  com- 
pelled to  pay  the  expenses  arising 
from  the  wrongful  act.  Grinnell  v. 
Wells,  7   M.  &  G.   io33»  49   E.  C.    L. 

1033. 
8.  Indiana.  —  Dooohue   v.   Dyer,    23 

Ind.  521. 

Iowa.  —  Stevenson  v,  Belknap,  6 
Iowa  98. 

Kentuckv.  —  Woodward  v.  Anderson, 


after  trial  and  verdict.  Gray  t/.  Bean,. 
27  Iowa  221. 

That  thft  Damages  Are  UnpaU  is  prob- 
ably an  unnecessary  averment  in  an 
action  for  seduction.  Egan  v.  Mur- 
ray, 80  Iowa  180. 

4.  Charging  Pamagea  by  Wila  Ihun 
Sola  and  by  Husband  After  Marriage.  — 
In  an  action  of  trespass  by  husband 
and  wife  for  seducing  the  daughter  of 
the  wife  by  a  former  husband  befote 
the  intermarriage  of  the  plaintiffs, 
where  the  several  counts  of  the  dec- 
laration charge  the  trespass  to  have 
been  committed  before  the  intermar- 
riage, the  judgment  will  not  be  arrested 
nor  the  verdict  giving  entire  damages 
set  aside  because  in  some  of  the  counts 
damages  are  claimed  for  loss  of  service 
by  the  wife  dum  sola  and  in  others  for 
loss  of  service  by  the  husband  after  the 


9  Bush  (Ky.)  624;    Shellman  v.   Fry-  intermarriage.     The  declaration  would 

mire,  9  Ky.  L.   Rep.  894;  Hancock  v.  be  bad  on  demurrer;  but  the  statute, 

Wilhoite,  i    Duv.   (Ky.)   313,    5    Bush  Elm.  Dig.  269,  art.  21,  renders  the  ver- 

Ky.)  568.  diet  good  and  effectual  in  law  notwith- 

Michigan^  —  Watson    v,   Watson,  49  standing  the  last  count  is  faulty,  and 

Mich.  540;    Ryan  v,  Fralick,  50  Mich,  after  verdict  the  declaration  may  be 


483. 

Tennessee. — Franklin   v.   McCorkle, 

16  Lea  (Tenn.)  609. 

Virginia.  —  Clem     v.     Holmes,     33 

Gratt.  (Va.)  722;    Lee   v    Hodges,  13 

Gratt.  (Va.)  726. 


sustained.     Harrison    v.   Newkirk,.  20 
N.  J.  L.  176. 

Compelling  Specifioaess  by  Itemised  Ao- 
connt  and  Specifio  Amounts.  —  The  over- 
ruling of  a  motion  to  compel  the  plain- 
tiff to  make  the  complaint  more  specific 


West    Virginia.  —  Riddle  v.  McGin-     by  stating  the  amount  of  money  he  ex- 


nis,  22  W.  Va.  253. 

3.  Sufieient  Avermoit  that  Damages 
Basultad  from  Bedastion.  —  It  is  held 
that  the  conclusion  that  the  acts  of  the 
defendant    constituting    seduction    as 


pended  for  his  daughter  and  how  much 
trouble  and  expense  he  had  been  put 
to  by  reason  of  her  alleged  pregnancy 
does  not  constitute  error  where  it  does 
not    appear    that   any    evidence    was 


charged  in  the  complaint  caused  dam-    offered  on   the  trial  to  prove  the  ex- 


age  to  the  plaintiff  is  sufficiently  stated 
by  a  demand  for  judgment  against  the 
defendant  for  five  thousand  dollars, 
though  it  ifS  not  expressly  averred  that 
such  damages  were  produced  by  the 
alleged  seduction.  Mcllvain  v.  Emery, 
88  Ind.  298. 


pendltureof  any  money  for  medicineSy 
etc.  Parker  v.  Montieth,  7  Oregon  277. 
General  Damages  May  Be  Beeovered 
where  the  complaint  sets  out  the  facts 
of  the  seduction  and  avers  that  the 
plaintiff  was  damaged  by  the  publicity 
given  by  the  defendant  to  his  crlminiU- 
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i)«9MfM  te  WmdMI  VMliaft.  —  Under  the  general  allegation  of 
loss  of  services  or  a  general  averment  of  damages,  recovery  may 
be  had  for  the  plaintiff's  suffering  from  wounded  feelings,  includ- 
ing a  sense  of  personal  and  family  disgrace.  These  injuries  being 
inferred  as  a  natural  and  necessary  consequence  of  the  seduction, 
a  special  averment  of  such  damage  is  not  necessary.' 

Matters  in  Agsfravation  of  damages,  however,  are  in  many  cases 
proper  to  be  stated.* 

For  Separate  lAiurlefl,  or  those  which  do  not  naturally  flow  from  the 
seduction,  special  allegations  of  damage  should  be  made.' 

5.  Plea  or  Answer  —  Oeaeral  issue  wt  BsBiai.  —  The  plea  of  not 
guilty  or  the  general  issue  or  an  answer  containing  a  general 
denial  traverses  the  fact  of  seduction  and  involves  the  general 
character  of  the  female  for  chastity,  and  evidence  can  therefore 
be  given  of  previous  unchastity  without  specially  pleading  it.* 
And  the  fact  that  the  person  seduced  was  the  servant  of  the 
plaintiff  is  held  to  be  also  put  in  issue  by  the  general  issue.* 

A  Speeial  Rea  or  Answer  is  of  course  required  where  new  matter  is 
to  be  introduced  by  way  of  confession  and  avoidance.* 

act    "  and    was    otherwise    injured.**  aot  may  show  that  this  injury  cannot 

Simons  v.  Busby,  iiq  Ind.  13.  be  as  great  as  the  plaintiff  claims,  be- 

1.  Ball  V,  Bruce,  21  IlL  161;  Phillips  cause  of  the  previous  impure  character 
V.  Hoyle,  4  Gray  (Mass.)  568;  Luot  v.  ol  the  daughter.  And  he  may  show 
PhilkNrick,  59N.  H.  5q;  RoUins  v.  Chal-  this  on  a  general  dealal.  because  it 
mers,  51  Vt.  592.                              •  tends  10  show  that  the  plaintiff  did  not 

2.  PuhUcity  Qinmk  by  the  Befaadaat  to  suffer  the  actual  damages  which  he 
the  Sedaotion  may  properly  be  alleged  claims.** 

IB  aggravation  oi  damages  sought  in  6.  White  v.  Murtland,   71   111.   351. 

aa  action   by   a   woman  for  her  own  And  see  Torrence  v.  Gibbins,  5  Q.  B, 

seduction.       Simoos    v.    Busby»    119  297,  48  £.  C.  L.  297. 

lod.  13.  Evidsnoe  of  Void  Marriagt  to  Robot 

Jsiagj  to  tha  Oood  Kama  of  the  parent  Prestuaptioa  of  Bonrice.  —  Evidence  th^t 

or  family  is  proper  to  be  averred  in  the   plaintiff's   marriage    with   his   re- 

aggravalion  oL  damages  in  an  aciion  puted  wife  was  void  is,  ia  au  action  for 

for    the    S£duction    of    the    plaintiff *s  the  seduction  of  his  reputed  daughter, 

daughter.     Davis  v.  Young,  90  Tenn.  admissible   on   the   defendant's    part, 

303.  under  an  answer  of  a  general  denial, 

81.  Samagos  for  4bortioii    aad    Sabso-  to  rebut  a  presumption  of  actual  serv- 

40oat Sofferiac.  —  An  abortion,  together  ice  by  showing  that  the  plaintiff  was 

with  the  indignity  consequent  upon  it,  not  legally  entitled  to  the  daughter's 

being  a  separate  and  distinct  grievance  services,   and  in   mitigation  oi    dam- 

and  injury,  not  the  necessary  or  inevii-  ages.       Howland     v.     Howland,    114 

able  result  of  sedactioa  or  a  breach  of  Mass.  517. 

promise,  should  be  alleged  and  dam-  6.  Proventing  Action  by  Showing  ]>e- 

agea  claimed  therefor  if  desired:  and  fsndant  Father  of  Woman. —  Where,  in 

U  I104  alleged,  and  if  no  special  dam-  an   action    by   a  wocnan  seduced,   the 

ages  are  claimed  on  that  account.  evL-  complaint  alleges  that  the  plaintiff  was 

dence  in  regard  to  it  is  incompetent,  taken  by  the  defendant  to  his  home  to 

Ferguson  v.  Moore,  9S  Tenn.  342.  be  adopted  and  treated   by  him  as  a 

4.  White  V.    Murtland,    71   111.  251;  member  of  his  family,  if  the  defendant 

Waadell  v.  Edwards,   25   Hun  (N.  Y.)  prefers  to  view  the  occurrence  as  one 

49S«  wherein  the  court  said:     '*  When  between  father  and  daughter,  so  as  to 

the  plaintiff  gives  evidence  of,  or  seeks  prevent  the  maintenance  of  the  action, 

U>  recover  damages  for,  the  injury  to  he  should  present  an  answer  to  that 

the  feeKngs  of  which  he  has  suffered  effect;  or  if,  as  a  rule  of  pleading,  this 

by  reason  of  the  seduction,  the  defend-  was    not    necessaiy,  he    should  have 
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A  Bill  of  PartieiilaTf  of  matters  charged  in  the  answer  may  be 
demanded  and  its  production  required.^ 

6.  Inatmctions — tf .  Defining  Seduction  and  Charging 
Generally.  —  The  court  should  instruct  the  jury  on  the  defini- 
tion of  seduction,  the  constituent  elements  thereof,  what  may  be 
considered  by  them,  and  what  must  be  proved  in  order  to 
authorize  a  recovery.* 

made  the  proof  under  the  genera]  de-  defendant's  representation  that  he  was 

nial.     Hart  v.  Walker.  77  Ind.  331.  then  unable  to  specify  times,  places, 

Admittiiig  or  Denying  Allegation  that  and  names  more  definitely  than  he  had 
Woman  Is  Unmarried.  —  It  is  the  duty  of  done  in  the  answer,  but  hoped  to  be 
the  defendant  in  bis  answer  either  to  able  to  do  so  before  the  trial;  nor  could 
admit  or  deny  specifically  the  material  such  demand  be  avoided  on  the  ground 
affirmative  allegation  that  the  woman  that  the  daughter  had  ail  the  knowl- 
was  unmarried,  or  state  some  reason  edge  sought  by  the  plaintiff  and  could 
for  not  so  doing.  If  the  answer  fails  disclose  it,  an  affidavit  made  by  the 
to  do  this  the  allegation  of  the  com-  daughter  in  her  father's  behalf  ex- 
plaint  is,  under  the  Code  of  lowa^  to  be  plicilly  denying  any  previous  illicit  in- 
taken  as  true.  Cover  v.  Dill,  3  Iowa  tercourse.  Schwartz  v.  Green,  (Supm. 
337.  Ct.  Cen.  T.)  20  Civ.  Pro.  (N.  Y.)  431. 

Answer  Failing  to  Show  Nonexistence  of  2.  Stating  Book  Definition  instead  of 

Seryant  Selation.  —  In   an  action  by  a  Independent    One. —  In    an    action    for 

father  for  the  seduction  of  his  daughter,  damages  for  seduction,  it  is  not  error 

an  answer  which  attempts  but  fails  to  for  the  court  to  instruct  the  iury  that 

show  that  the  girl  was  not  the  servant  *'  the  term  '  seduction  '   is  defined  in 

of  the  plaintiff  at  the  time  is  bad  on  de-  the  law  books  in  these  words,"  etc., 

murrer.     Bolton  v.  Miller,  6  Ind.  262.  instead  of  stating  an  independent  defi- 

Answer  of  Infancy.  —  In  an  action  by  nition  coined  by  the  judge  himself,  the 

a  woman  for  her  own  seduction,  an  corretrtness  of  the  definition  not  being 

answer  that  the  defendant  was  an  in-  questioned.     Robinson  v.  Powers,  129 

fant  at  the  time  of  the  act  is  demur-  Ind.  480. 

rable  and   constitutes   no  bar  to  the  Vagne  Instruction  Omitting  Character 

action.     Lee  v.  Hefley,  21  Ind.  98.  of  Selnctance,  Scruples,  etc. —  In  an  ac- 

Evidence  under  Answer  Averring  Cktn-  tion  under  the  statute  of  Oregon^  by  an 

sent.  —  Where,  in  an  action  by  a  father  unmarried   woman  of  full  age,  for  her 

for  the  abduction  and  seduction  of  his  own  seduction,  an  instruction  that  the 

minor  child,  the  defendant  sets  up  that  jury  should  find  for  the  plaintiff  if  con- 

the  plaintiff  consented  to  whatever  was  vinced  that  the  defendant  did  through 

done,  the  plaintiff  may  properly  give  enticement  or  persuasion  or  artifice, 

evidence  of  all  the  facts  and  circum-  etc.,  overcome  the  plaintiff's  reluctance 

stances  to  prove  that  his  consent  was  and  scruples  and   thereby  induce  her 

obtained  by  fraud.    Lawyer  t^.  Fritcher,  to  have  illicit  intercourse  with  him,  is 

54  Hun  (N.  Y.)  586,  affirmed  130  N.  Y.  too  vague.     The  character  of  the  re- 

239.  luctance  and   scruples  required  to  be 

1.  Ignorance  of  Counsel  and  Knowledge  overcome  should  be  explained.     Breon 

of   Woman.  —  In    an     action    for     the  t/.  Henkle,  14  Oregon  494. 

seduction  of  the  plaintiff's  daughter.  Charging  as  to  Proof  of  Previous  Chaite 

the     defendant     answered     that    the  Character.  —  The  presumption  being  in 

daughter  was  of  immoral  character  and  favor  of  the  woman's  chastity,  she  not 

that  she  had   had    carnal    intercourse  having  to  introduce   any  evidence  to 

with  various  men  at  various  times,  and  support  it  unless  attacked,   it  is   not 

that  the  defendant  was  unable  to  state  necessary  to  embody  in  an  instruction 

the  particular  times  and  places.    Under  stating    that    the   woman   must  have 

Code  Civ.  Pro.  N.  Y.,  §  531,  providing  yielded    to    the   illicit  intercourse  by 

that  **  the  court  may,  in  any  case,  di-  reason  of  certain  promises  and   influ- 

rect  a  bill  of  particulars  of  the  claim  of  ences  made  and  brought  to  bear  upon 

either  party   to   be   delivered    to    the  her  by   the    man,  a  statement  that  it 

adverse  party,"  it  was  held  that  a  de-  must  also  be  proven  that  she  was  of 

mand  by  the  plaintiff  for  a  bill  of  par-  previous  chaste  character.      Robinson 

ticulars  could  not  be  avoided  by  the  v.  Powers,  129  Ind.  480. 
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b.  Upon  Evidence. — The  court  should  give  the  proper 
instructions  upon  the  evidence  in  order  that  the  jury  may  know 
what  to  consider  and  what  to  disregard.^ 

c.  Inapplicable   or  Outside  of  Issue  or  Evidence.  — 

According  to  elementary  rules  the  court  must  give  no  instruction 
which  is  inapplicable  to  the  case  or  outside  of  the  issue  or  evi- 
dence.* 

Instmetioiui  on  Matters  for  Coniidera-  statements,  if  any  have  been  proven, 
tion.  —  In  a  suit  by  a  father  for  the  that  may  have  been  made  by  the  de- 
seduction  of  his  daughter,  in  which  she  fendant  in  regard  to  the  manner  in 
is  a  witness  for  him,  the  jury  may  be  which  he  claimed  to  have  accomplished 
properly  instructed  to  consider,  in  con-  the  seduction,  and  the  action  of  the 
nection  with  the  question  of  her  credi-  plaintiff  at  the  time  of  the  intercourse, 
bility,  her  relation  to  the  plaintiff,  his  is  not  subject  to  the  objection  that  it 
influence  over  her,  her  contradictory  assumes  that  the  defendant  claimed 
statements  as  to  who  was  the  father  of  that  he  had  seduced  the  plaintiff,  and 
her  child,  and,  where  force  is  charged,  is  proper  under  the  evidence.  Sim- 
Lhe  age  and  physical  ability  of  the  de-  ons  v.  Busby,  119  Ind.  13. 
fendant.     Duncan  v.  VVelty,  20  Ind.  44.  2.  Applying  Sule  of  Bamagee  in  8ediio« 

TaTorable   Instrnotions.  —  Where  the  tion   to  Case  of  Bebanohing.  —  An   in- 

court,  in  defining  seduction  or  stating  siruction  Is  erroneous  if  it  attempts  to 

the   rights  and    duties    of    the    jury,  apply  the  lule  of  damages  governing 

makes    the    charge    favorable    rather  cases  of  seduction  to  a  case  of  debauch- 

than  ()rejudicial,  or  too  favorable,  to  ing  without  the  element  of  seduction. 

the  de'fendant,    he  cannot    complain.  Smith   v.    Young,    26    Mo.   App.    575, 

Richardson  z/.  Fouts,  II  Ind.  466;  Baird  the  court  saying:     "No  seduction   is 

V,  Boehner,  77  Iowa  622.  charged  in  the  petition;  and  conceding 

1.  Bireetion  to  Bisregard  Improper  Evi-  that  the  jury  were  warranted  to  find 

denee.  —  On    cross-examination,     the  seduction    from    the   testimony,   it  is 

plaintiff  testified,  in  answer  to  ques-  clear  that  they  were  equally  warranted 

tions,   that   the   defendant  had   inter-  to  find   a    mere    debauching  without 

course   with   her  the    first   two   times  seduction.     The  two  offenses  are  differ- 

against  her  will.     The  court  directed  ent,  and  the  rule  of  damages  in  the  two 

the  jury  to  disregard  this   testimony  cases  is  also  different.** 

entirely.     This  was  held  to  be  all  that  Inapplicable  Instmotion  as  to  Abortion, 

the  court  could  do  to  render  harmless  —  In    Ferguson   v.    Moore,   98   Tenn. 

testimony  which  the  defendant's  coun-  342,  the  court  was  requested  to  charge 

sel  had  brought  before  the  jury.     The  that  if   the   plaintiff  consented   to  an 

testimony  being    improper,  the  court  abortion  she  made  herself  thereby  an 

was  right  in  directing  the  jury  to  dis-  accomplice,  and  the  jury  could  not  be- 

regard  it.     Giese  v,  Schultz,  69  Wis.  lieve  the  testimony  unless  it  was  cor- 

521.  roborated.     This   charge  was  refused 

Befnsal  to  Bireot  Bisregard  of  Testi-  upon  the  ground  that  the  rule  had  no 
mony — Waiver  of  Objeotilon. —  In  an  application  to  the  case,  but  would  ap- 
action  for  debauchment  of  the  plain-  ply  only  in  case  of  an  action  or  prose- 
tiff's  daughter  the  defendant,  after  the  .cution  for  the  abortion.  It  was  held 
evidence  was  taken,  desired  the  court  that  this  was  no  error, 
to  charge  the  jury  not  to  consider  evi-  Pecnniary  Condition  of  Defendant.  —  It 
dence  of  the  plaintiff's  financial  con-  is  error  to  instruct  the  jury  that  the 
dition  which  the  plaintiff  had  previ-  pecuniary  condition  or  circumstances 
ously  offered  without  objection.  It  of  a  defendant  may  be  considered 
was  held  that  the  defendant  had  when  there  is  no  evidence  before  the 
waived  his  right  so  to  object,  or  at  any  jury  on  that  subject.  De  Haven  v, 
rate  the  court  might  treat  it  as  waived.  Helvie,  126  Ind.  82. 
Rollins  V,  Chalmers,  51  Vt.  592.  Expenses  and  Loss  of  Time.  —  "  The 

Instniotion    Not   Erroneously    Stating  first  instruction  given  for  the  plaintiff 

Evidence.  —  An  instruction  that  in  de-  related   to    actual   damages,    and    in- 

termining  whether  the  preponderance  eluded  therein,  as  an  element,  '  money 

of   the   evidence   is  with   the  plaintiff  necessarily   paid   out  or   incurred   by 

the  jury  should  take  into  consideration  him  for  physician's  services  and  med}- 
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d.  Invading  Province  of  Jury.  —  Certainly  the  court  should 
not  by  its  instruction  invade  the  province  of  the  jury  or  take  from 
it  the  determination  of  matter  properly  belonging  to  it.^ 

€.  Instructions  Covered  by  Others.  —  It  is  not  error  to 
refuse  an  instruction  the  substance  of  which  is  covered  in  other 
instructions,* 

IL  CsiKiNAL  FsosEcuTiov  —  1.  Indictment  —  a.  In  General. 
—  The  general  rules  governing  the  finding,  requisites  of,  and 
practice  on  indictments,  with  such  changes  as  the  nature  of  the 
case  or  statutory  enactments  make  necessary,  are  applicable  in  a 
criminal  prosecution  for  seduction.' 

cines,   if  any  are  shown   by  the  evi-  VindiotiTB  Damagts.  —  An  instruction 

dence.'   etc.     There   was  no   proof  of  to  the  jury  that  **  you  may  %Vf^  what 

money  so  paid  out  or  of  a  promise  to  is  called  vindiciive  damages  to  punish 

pay  for  the  same,  and  therein  the  in.  the    defendant,    if    guilty,   and    deter 

struciion  is  defective.     But  the  instruc-  others  from  doing  lilcewise,  and  it  is 

tion,  considered  in  its  entirety,  on  the  not  only  your  right  but  your  duty  to 

point,  especially  that  part  stating  *  if  do  so,"   is  error.     The  giving  of  vin> 

any  are  shown  by  the  evidence,'  would  dictive  damages  is  a  matter  of  discre- 

not,  on  a  mere  incidental  matter,  mis-  tion  with  the  jurors,  and  they  should 

lead  the  jury  or  work  harm  to  the  de-  not  be  told  that  it  is  their  duty  to  give 

fendant.*'     Mighell  t>.  Stone,   175  111.  them,  particularly  where  no  vindictive 

261,  affirming  74  111.  App.  T29.  or  punitive  damages  were  claimed  in 

An  instruction  that  in  estimating  the  the  declaration.     Ferguson  v.  %Ioore, 

plaintiff's  damages  the  jury  should  con-  98  Tenn.  342. 

sider,  among  other  things,  the  loss  of  The  Safficiendy  of  PromlBM  Kade  and 

time  by  her,  **  the  expense  incurred  for  Arts  Used  to  accomplish  the  seduction 

medical  attendance,  if  any,  and  board  is  in  general  a  fact  to  be  found  by  the 

while  sick,  and  the  like,"  was  objected  jury  and  cannot  be  legally  determined 

to   because   inapplicable   to  the  test!-  by  the  court  in  its  charge.     Hopkins  v. 

mony,  there  being  no  evidence  of  loss  Mathias,  66  Iowa  333. 

of  time  during  sickness,  or  that  a  phy-  2.  Richardson  r.  Fouts,  ii  Ind.  466. 

sician  was  employed,  or  that  anything  Defendant's  liabiUty  for  Bodnction  by 

was  expended  for  medicine,  nursing.  Another.  —  An    instruction    that  "the 

or  other  services.     It  was  proved,  how-  defendant  is  not  liable  for  the  seduc- 

ever,  that  the  plaintiff  had  given  birth  tion  of  said  daughter  by  any  other  per- 

to  a  child,   though   th:re  was  no  evi-  son  than  himself,"  is  properly  refused 

dence  as  to  how  many  days'  loss  of  where  the  cause  was  submitted  to  the 

time   was  occasioned   thereby.       The  jury  clearly  upon  the  theory  that  the 

court  held  that  there  was  no  sufficient  plaintiff  could   not  recover  unless  he 

error  in  the  instruction  to  justify  a  re-  proved  by  a  preponderance  of  the  evi- 

versal  of  the  judgment.     Gray  v.  Bean,  dence  that  the  defendant  was  guilty  of 

27  Iowa  221.  the  things  charged  against  him  in  the 

1.  Effect  of  Evidence  as  to  Previous  complaint,  the  idea  of  holding  the  de- 

ITnchastity.  —  An  instruction  thai. '*  the-  fendant  responsible  for  the  wrongful 

fact  that  the  plaintiff's  daughter  was  acts  of  another  being   fairly  excluded 

suffering   at  the   time  of  her  alleged  by  the  instruct  ions  given.     Kreag  v, 

seduction  '?/iih  a  venereal  disease,  if  Anthus,  2  Ind.   App.  482.     The  court 

you  find  such  fact  to  exist,  would,  if  said:     "  There  are  many  things  com- 

not   explained,   in   itself  be   sufficient  mon  in   legal   proceedings  which    the 

evidence  of  unchastity   to   prevent  a  jury  may  be  presumed  to  know,  and 

recovery  in  this  action,"  is  properly  every  remote  hypothesis  need  not  be 

refused,  for  the  reason  that  it  invades  guarded  against  by  instructions." 

the   province   of   the   jury.     It   is  the  3.  See  in  general  article  Indictments, 

right  of  the  jury,  and  not  of  the  court.  Informations,  and   Complaints,    vol. 

to   determine   the   effect  of   evidence,  10,  p.  344. 

unless   in   particular  cases  where   its  Several  Separate  Counts  may  be  used 

effect  is  declared  by  the  code.     Patter-  in    charging    the   crime  of   seduction 

WQtiV,  Hayden,  17  Oregon  238.  under  Code  Crim.  Pro.  N.  Y.,  §279 
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b.  Conformity  with   Requirements   or  Language  of 

Statute. — The  indictment  for  seduction  should  charge  the 
offense  in  the  language,  or  substantially  so,  of  the  statute  creat- 
ing or  defining  the  crime,^  and  should  allege  all  facts  and  circum- 
. dances  which  the  statute  makes  an  ingredient  of  seduction.*  If. 
therefore,  the  indictment  charges  the  offense  in  the  language  of 
the  statute,  when  that  designates  the  material  facts  constituting 
the  offense,  it  is  good.*  So  an  indictment  is  good  if  it  substan- 
tially follows  the  language  of  the  statute  or  alleges  in  form  sub- 
stantially good  all  the  material  facts  requisite  to  constitute  the 
crime  of  seduction  under  the  statute.* 


where  it  is  apparent  that  the  acts  and 
circumstances  referred  to  in  the  differ- 
ent counts  of  the  indictment  relate 
to  the  same  transaction.  People  v, 
Crotty,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
Sapp.  937.  And  the  prosecuiion  will 
not  be  compelled  to  elect  on  which  one 
it  will  rely.  Armstrong  v.  People.  70  Cal.  466. 
N.  Y.  38.  Connecticut.  —  State 

Connti  for    Fomicatloii    and  Bastardy    Conn.  319. 


1.  Wilson  V,  State,  73  Ala.  527. 

2.  Wright  V.  State,  62  Ark.  145.  See 
more  particularly  the  sections  follow- 
ing. 

3.  Alabama.  —  Wilson  v.  State,  73 
Ala.  527. 

California.  —  People  v.  Higuera,  122 


V.     Bierce,    27 


Iowa.  —  State  v.  Curran,  51  Iowa 
112;  State  v.  Whalen,  98  Iowa  662. 

Kansas.  —  Stale  v.  Bryan,  34  Kan.  63. 

Kentucky.  —  Davis  v.  Com.,  98  Ky. 
708. 

Minnesota.  —  Stale  v.  Abrisch,  41 
Minn.  41. 

Missouri.  —  State  v.  Primm,  98  Mo. 


may  be  included  in  an  indictment  for 
seduction  under  promise  of  marriage. 
Nicholson  v.  Com.,  91  Pa.  St.  390. 

Indictment  on  Uncorroborated  Testimony 
of  Woman.  —  Under  Crim.  Code  Ala. 
(1886),  §  4015,  (Crim.  Code  1896, 
§  5503),  an  indictment  for  seduction 
which  has  been  founded  on  the  uncor- 
roborated testimony  of  the  woman  will  368. 
be  quashed.  Hart  v.  State,  117  Ala.  Ne7o  York.  —  Crozier  v.  People. 
183.  (Supm.  Ct.  Gen.  T.)  i  Park.  Crim.  (N. 

An  Indictment  Will  Be  Dismissed  u  nder  Y.)  453. 

Stat.  Ky.  (1894),  §  1214,  providing  that  Texas.  —  Luckie    v.   Sta(e,   33  Tex. 

any  prosecution  for  seduction  instituted  Crim.  562. 

shall  be  discontinued  if  the  party  ac-  Instance  of  Indictment  Sufficient  under 
cused  marry  the  girl  seduced  before  Statute.  —  Pen.  Code  Minn.,  §  242 
final  judgment,  if  the  defendant  offers  (Stat.  Minn.  1894,  §  6531),  enacts  that 
in  open  court  to  marry  the  girl  and  the  "  a  person  who,  under  promise  of  mar- 
offer  is  declined  in  open  court.  Com.  riage,  seduces  and  has  sexual  inter- 
i/.  Wright,  (Ky.  1894.)  27  S.  W.  Rep.  8  5.  course   with   an    unmarried  female  of 

Testimony  as  to  Chastity  Where  Preg-  previous    chaste  character,  is   punish- 

nancy  Alleged.  —  Though  it  be  conceded  able,"  etc.     An  indictment  under  this 

thai   testimony  as  to  previous  sexual  statute  alleging  that  the  defendant,  at 

intercourse  with    other  people  would  a   lime   and    place   specified,    wilfully 


not  be  material  if  the  issue  arose  on  a 
complaint  alleging  seduction  alone  and 
a  general  denial  —  for  the  reason  that 
it  would  then  go  to  chastity  only,  and 
chastity  being  presumed,  pleading  it 
would  be  surplusage  as  to  which  the 
general  denial  would  raise  no  issue  — 
yet  where  pregnancy  is  also  alleged  in 
aggravation  of  damages,  as  it  may  be, 
paternity  becomes  material,  and  so 
does  the  above  testimony  as  bearing  on 
that  question.  State  v.  Swafford,  98 
low  1  363. 


and  feloniously,  under  a  promise  of 
marriage  to  the  plaintiff,  did  then 
and  there  seduce  and  have  sexual  in- 
tercourse with  the  pluintifl,  said  plain- 
tiff being  then  and  there  an  unmarried 
female  of  previous  chaste  character, 
contrary  to  the  form  of  the  statute, 
etc.,  is  sufficient.  State  v.  Abrisch,  41 
Minn.  41. 

4.  Cheaney  v.  State,  36  Ark.  74; 
Callahan  v.  State,  63  Ind.  198;  Stine- 
house  V.  State,  47  Ind.  17;  State  v. 
Stogdel,  13  Ind.  565;  Slate  v.  Hemm, 
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c.  Alleging  Seduction  and  Means  of  Accomplish- 
ment—  (i)  In  General.  —  In  order  to  charge  the  offense  of 
seduction  it  is  essential  to  allege  that  the  defendant  did  seduce 
the  prosecutrix.  The  word  "  seduce  "  has  a  well-established 
meaning  and  should  always  be  used,  there  being  no  other  word 
that  will  adequately  take  its  place.  ^ 

Faots  Congtitntlng  and  Keani  of  Aceomplislunont.  —  An  indictment  charg- 
ing the  seduction  need  not  state  the  facts  constituting  nor  the 
means  of  accomplishing  the  seduction,  save  where  the  statute 
makes  the  means  a  constituent  of  the  offense.*     Such  facts  and 

82   Iowa  609;    State   v.  O'Keefe,   141  words    *' seduce "    and    '*  debauch/' 

Mo.    271;    State    v,    Primm,    98    Mo.  when  used  in  connection,  necessarily 

368.  charge  the  offense,  for  in  their  common 

Suflloient  Conformity  with    Statute.  —  as  well  as  their  legal  acceptation  they 

An   indictment   under   the   statute   of  import  the  idea  of  illicit    intercourse 

Arkansas  alleging  that  the  defendant  accomplished  by  arts,  promises,  or  de- 

on  a  certain  day,  in  a  certain  county,  cepiion,  and  have  no  other  meaning, 

etc.,   being  a  single  man,  unlawfully  State  v,  Curran,  51  Iowa  112.     To  the 

and     feloniously     did    obtain    carnal  same  effect  is  State  v,  Conkright,  58 

knowledge  of  a  named  person,  a  single  Iowa  338. 

and  unmarried  female,  by  virtue  of  a        Under  the  laws  of  Connecticut,  also, 

false  express  promise  of  marriage  pre-  it  is  held  that   the  averment  that  the 

viously  made  by  the  said  defendant,  accused  "  seduced  "  a  person  named  in 

against  the  peace,  etc.,  conforms  sub-  the  information,  by  its  very  terms  and 

stantially  to  the  requirements  of  the  without  any  circumlocution  or  further 

statute  and  is  sufficient.     Cheaney  v,  description   expresses  so    clearly  and 

State,  36  Ark.  74.  unmistakably  the  offense  charged  that 

1.  Com.  V.  Schull,  I  Pa.  Co.  Ct.  52,  the  accused  could  not  be  misled  or  at 
holding  that  under  Act  Pa.  March  31,  a  loss  respecting  ii.  The  court  said: 
i860,  §  41,  making  *'  the  seduction  of  **  The  word  '  seduce,'  although  a  gen- 
any  female  of  good  repute,  under  eral  term,  and  having  a  variety  of 
twenty-one  years  of  age,  with  illicit  meanings  according  to  the  subject  to 
connection,  under  promise  of  mar-  which  it  is  applied,  has,  when  it  is  used 
riage,"  a  misdemeanor,  an  indictment  with  reference  to  the  conduct  of  a  man 
charging  that  "  the  defendant  did  have  towards  a  female,  a  precise  and  deter- 
and  procure  illicit  connection  with  the  minate  signification,  and  is  universally 
prosecutrix  under  and  by  means  of  a  understood  to  mean  an  enticement  of 
promise  of  marriage,"  etc.,  is  insuffi-  her  on  his  part  to  the  surrender  of  her 
cient.  The  court  said  that  some  forms  chastity,  by  means  of  some  art,  influ- 
might  be  found  which  did  not  have  the  ence,  promise,  or  deception  calculated 
word  "  seduced,"  but  that  they  were  to  accomplish  that  object  and  to  in- 
under  statutes  in  which  neither  the  elude  the  yielding  of  her  person  to 
word  **  seduction  *'  nor**  seduce  "  was  him."  Slate  v.  Bierce,  27  (^onn.  319. 
used.  quoted  with    approval   in    Carlisle    v. 

2.  Sufficient  Averment  of  Seduction.  —  State,  73  Miss.  387. 

An  indictment  following  the  words  of  Betult  if  Meang  Were  Keoeiiary  to  Be 

the /f/iz^^ma  statute,  charging  that  the  Stated. —  If  it  were  required   that  the 

defendant  '*  by  means  of  temptations,  means  employed  by  the  accused  to  ac- 

deceptions,  arts,  flattery,  or  a  promise  complish  the  act  of  seduction  should 

of  marriage  seduced,"  etc.,  is  sufficient  be  stated,  it  would  be  most  difficult,  if 

without  charging   the  facts  or  means  not  impossible,  to  frame  the  informa- 

employed  to  accomplish  the  seduction,  tion  so  as  to  make  it  correspond  with 

Wilson  V.  State,  73  Ala.  527.  the  evidence,    and  also,  without  any 

An  indictment  charging  in  the  words  adequate  object,   it  would  render  the 

of  the  Iowa  statute  that  the  defendant  information,  in  many  cases,  a  narra- 

*'  unlawfully  and   feloniously  did   se-  tive  of  the  most  indecent  and  disgust- 

duce,  carnally   know,  and  debauch  "  ing  details.     State  v,  Bierce,  27  Conn, 

a    named    female,  is    sufficient.    The  319. 
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means,  however,  are  often  included  in  the  averments  of  the 
indictment.^ 

An  Alkgation  of  Carnal  Xnowlodge  or  sexual  intercourse  is  not  neces- 
sary if  it  has  been  charged  that  the  female  was  seduced,  though 
such  an  averment  is  frequently  incorporated.* 

(2)  Promise  of  Marriage.  —  Under  some  statutes  the  offense  of 
seduction  may  be  committed  by  means  other  than  a  promise  of 
marriage,'  but  under  others  such  promise  is  a  vital  constituent 
of  the  offense,  and  where  this  is  so  the  indictment,  to  be  good, 
must  allege  that  the  seduction  was  accomplished  under  or  by 
means  of  a  promise  of  marriage.* 

1.  InstanoM    of     Indictmenti    Stating  ex  vi  termini  when  used  in  reference  10 

Means.  —  A  charge  of  seduction  which  a  man's  conduct  towards  a  female,  and 

sets  forth  that  the  defendant   was  a  where  the  indictment  uses  the  word 

teacher  of  a  school  and  the  girl  seduced  **  seduce  "  or  **  seduction  *'  it  need  not 

his  pupil,  the  defendant  a  minister  of  expressly  charge  sexual   intercourse, 

the  gospel  and  the  girl  a  member  of  the  State  v,  Bierce.  27  Conn.  319.     See  also 

church  of  which  he   was  the   pastor,  Carlisle  v.  State,  73  Miss.  387. 

that  he  told  her  he  loved  her,  that  she  "midt     Connoetion''   EqnlTalont    to 

was  congenial    to  him,   that  he  had  "Seznal  Intoroonno."  —  In  an  informa- 

prayed  over  their  relations,  and  that  it  tion  under  the  South  Dakota  statute  for 

would  not  be  wrong  for  her  to  submit  seduction  under  promise  of  marriage, 

her  person  to  him,  by  means  of  which,  the    words    "  illicit  connection  "    are 

etc.,  is  a  good  charge.    Wood  r.  State,  equivalent    to  "sexual   intercourse." 

48  Ga.  192.  State  v.  King.  9  S.  Dak.  628. 

An  information  stating  that  on  a  8.  Promise  of  Marriage  by  Married  Fer- 
ceriain  day,  at  a  certain  county  and  son,  —  While  the  law  is  recognized  to 
state,  the  defendant,  naming  him,  did  be  that  a  married  man,  known  to  be 
then  and  there  unlawfully,  wilfully,  such  by  the  woman  seduced,  may  be 
and  feloniously,  by  persuasions,  prom-  guilty  of  seduction  by  other  false  and 
ises  of  marriage,  and  other  false  and  fraudulent  means  than  by  persuasion 
fraudulent  means,  seduce,  have  sexual  and  promise  of  marriage,  yet  a  count 
intercourse  with,  and  debauch  M.,  an  in  an  indictment  which  charges  seduc- 
unmarried  woman  of  previously  chaste  tion  by  false  and  fraudulent  means, 
character,  etc.,  states  facts  sufficient  and  sets  forth  as  one  of  such  means  a 
to  constitute  the  crime  of  seduction,  promise  of  marriage  made  by  a  mar- 
State  V,  Rogan,  18  Wash.  43.  ried  man  to  an  unmarried  female  of 
An  indictment  charging  that  the  ordinary  sense,  who  knows  that  he  is 
seduction  and  debauching  of  the  plain-  married,  is  not  a  good  count  unless  if 
tifl  was  then  and  there  accomplished  also  contains  charges  of  other  means, 
by  the  defendant  by  means  of  false  false  and  fraudulent,  sufficient  in  them- 
artifices,  promises,  and  arts,  and  by  selves  to  constitute  the  offense;  and 
promises  of  presents  and  statements  such  count,  though  then  a  good  count, 
that  there  would  be  no  harm  or  wrong  is  so  only  because  of  the  charge  of  such 
or  injury  or  pain  in  the  having  sexual  other  false  and  fraudulent  acts.  Wood 
intercourse,  and  that  the  plaintiff,  v.  State.  48  Ga.  192. 
being  overcome  by  said  false  promises  4.  In  Arkansas^  under  Sand.  &  H. 
and  false  statements,  etc.,  yielded  and  Dig.  Stat.,  §  1900,  it  must  be  alleged 
allowed  him  to  have  sexual  intercourse  in  the  indictment  that  the  defend- 
with  her,  whereby  she  became  preg-  ant  obtained  carnal  knowledge  of  the 
nant.  charges  facts  sufficient  to  consti-  female  therein  mentioned  by  virtue 
tuie  seduction  and  is  not  objectionable  of  a  feigned  or  pretended  marriage,  or 
on  account  of  duplicity.  State  v.  Fitz-  some  false  or  feigned  express  promise 
gerald,  63  Iowa  268.  of  marriage;  otherwise  it  is  fatally  de- 
ft. Slate  V.  Whalen,  q8  Iowa  662,  fective.  Wright  v.  State,  62  Ark.  145. 
following  Siatev.  Curran.  51  Iowa  113:  "By  Means  of"  or  "TTndor  "  Promiio  of 
Slate  V.  Conkright,  58  Iowa  338.  Marriage.  — An  indictment  under  2  Rev. 
** Seduction "Imi^esSexnallnteroonrse,  Stat.  Ind.  (1876),  p.  431,  §  15,  alleging 
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A  Mutual  or  Valid  Promife  of  marriage  is  not  a  necessary  allegation 
under  most  of  the  statutes,  it  being  sufficient  to  aver  that  the 
prosecutrix  was  seduced  under  promise  of  marriage,  without 
averring  a  reciprocal  promise.^ 

d.  Averment   of  Person   Seduced  —  Name.  —  It  is,  of 

course,  necessary  for  the  indictment  to  charge  that  the  defend- 
ant seduced  somebody,'  and  it  should  usually  state  the  person 
to  be  a  woman,'  bearing  a  certain  name.* 


that    the  seduction    was  "  by   means    (Supm.  Ct.  Gen.  T.)  i  Park.  Crim.  (N. 
of  a  promise  of  marriage/'  instead  of    Y.)  453. 


using  the  words  of  the  statute  "  under 
a  promise/*  etc.,  is  not  bad  on  the 
ground  of  a  departure  from  the  lan- 
guage of  the  statute.  There  is  no 
substantial  difference  in  the  meaning 
of  the  two  expressions.     Slinehouse  v. 


2.  Indiotmeiit  Not  Charging  Seduction 
of  Anybody. —  An  indictment  that  the 
defendant  "  then  and  there  unlawfully 
and  feloniously,  under  and  by  virtue 
of  a  promise  then  and  there  made  by 
him,  the  said   Isaac   Marshall,  to  one 


State,  47  Ind.  17;  Callahan  v.  State,  63    Annie  Mason,  an  unmarried  female  of 


Ind.  iq8. 

Promise  as  Consideration  for  Act.  —  An 
information  charging  that  the  illicit 
connection  was  obtained  by  the  de- 
fendant under  a  promise  of  marriage 
shows  that  the  promise  of  marriage 
was  the  consideration  for  the  connec- 
tion and  that  in  conforming  to  the 
defendant's  request  the  woman  relied 
on  the  promise.  State  v,  Bryan,  34 
Kan.  63. 

Alleg^g  Promise  Hade  to  Female.  — 
An  information  chargin*^  that  the  de- 


good  repute,  under  eighteen  years  of 
age,  to  wit,  of  the  age  of  seventeen 
years,  did  then  and  there  unlawfully 
and  feloniously  seduce  and  debauch, 
against  the  peace  and  dignity  of  the 
stale,"  is  fatally  defective,  since  it 
nowhere  charges  that  the  defendant 
seduced  the  female  named  or  any  other 
female.  State  r.  Marshall,  121  Mo.  476. 
3.  Indictment  Charging  Sednction  of 
"Female"  Instead  of  "Woman."  — An 
indictment  charging  the  seduction  of 
"  Mary   £.    Starner.   being   then    and 


fendant  *'  did  wilfully,  unlawfully,  and  there  an  unmarried  female  of  previous 
feloniously,  under  a  promise  by  him  chaste  character,"  etc.,  is  sufficient  to 
made  that  he  would  marry  and  take  to  charge  the  offense  under  a  statute  pro- 
wife  one  J.  v.,  an  unmarried  female  viding  *'  if  any  person  seduce  and 
person  of  previous  chaste  character, 
seduce,*'  etc.,  being  in  the  language  of 
the  statute,  is  sufficient  without  an  alle- 
gation that  the  promise  was  made  to 
the   female.       It  would   probably    be 


debauch  an  unmarried  woman,"  etc. 
The  indictment  is  not  defective  be- 
cause the  offense  is  charged  as  com- 
mitted against  a  "  female  "  and  not  a 
*'  woman."  State  v.  Hemm,  82  Iowa 
better  pleading  if  such  an  allegation  609. 
were  made.  People  v,  Higuera,  122  Indictment  Charging  Sednction  of  Un- 
Cal.  466.  married  Person.  —  On  the  same  principle 

And  under  Annot.  Code  Miss.  (1892),  an  indictment  charging  that  the  de- 
§  1298,  an  indictment  f;)iling  to  allege  fendant  did  unlawfully  and  feloniously 
that  the  promise  was  made  to  the  seduce,  etc.,  an  "  unmarried  person," 
woman,  if  notdemurred  to,  is  sufficient  is  sufficient.  State  v,  Olson,  (Iowa 
after  verdict.  Such  a  defect,  being  ap-  1898)  77  N.  W.  Rep.  332,  the  court  say- 
parent  on  the  face  of  the  indictment,  ing:  '*  The  words' unmarried  person,* 
can  be  reached  by  demurrer,  but  not  in  the  indictment,  taken  alone,  do  not 
by  motion  to  quash.     Norton  v.  State,     show  whether  that  unmarried  person 


72  Miss.  128. 

1.  State  V.  Eckler,  106  Mo.  585,  27 
Am.  St.  Rep.  372;  State  v.  Primm,  98 
Mo.  368;  Crozier  v.  People,  (Supm.  Ct. 
Gen.  T.)  I  Park.  Crim.  (N.  Y.)  453. 


was  man  or  woman;  but  it  is  not  in 
this  narrow  sense  that  we  are  to  con- 
strue this  indictment.  The  law  has 
never  recognized  that  the  crime  of 
seduction   can   be   committed  by  any 


Proof  of  a  Mutual  Promise  of  marriage  other  than  male  persons,  nor  upon  any 

may  be  made  though  the  indictment  other  than  female  persons." 

need  not   and  does  not  allege  such  4.  Amendment  Giving  Correct  Somame. 

mutual   promise.     Crozier  ».   People,  — An  indictment  which  is  defective  for 
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e.  Statement  of  Place  and  Time.  —  The  place  where  the 
criminal  act  occurred  should  be  stated,^  and  ordinarily  the  time 
should  also  be  given.  But  time  is  not  of  the  essence  of  this 
ofTense  as  defined  by  most  of  the  statutes,  and  therefore  it  need 
not  be  precisely  stated.* 

Different  Timet.  —  Frequently  the  indictment,  as  it  properly  may 
do,  charges  the  seduction  or  sexual  intercourse  to  have  taken 
place  at  several  and  different  times.* 

/.  Allegations  of  Age.  —  It  seems  that  in  general  allega- 
tions relative  to  the  age  of  the  parties  are  not  material.* 

giving    the    wrong    sarname    of    the  charges  the   seduction  to  hatre   been 

woman  may  be  cured  by  amendment  commiited  on  a  certain  day  and  an- 

at  the  triaL     People  v,  Johnson,  104  other  count  charges  the  same  offense 

N.  Y.  213.  to  have  been  committed  on  a  different 

1.  Kaw  York  —  Allegation  and  Proof,  day,  the  same  ofifense  is  charged  in 
—  An  indictment  under  the  New  York  each  count,  and  the  only  difference  is 
statute,  charging  that  the  offense  was  as  to  the  time  of  its  commission.  Such 
committed  at  the  town  of  Forestburgh,  an  indictment  is  good  upon  demurrer. 
In  the  county  of  Sullivan  (that  county  Hausenfluck  v.  Com.,  85  Va.  702. 
being  within  the  territorial  j  urisdiction  Eloetion  of  Oifenioi  or  Counts.  —  W  here 
of  the  trial  court),  is  sustained  by  an  indictment  charges  the  seduction  as 
evidence  showing  the  seduction  as  oc-  having  taken  place  at  two  different 
curring  near  Sand  Spring,  without  times  it  is  not  error  for  the  court  to  re- 
specifically  showing  that  the  locality  fuse  to  compel  the  prosecution  to  elect 
was  within  the  limits  of  Sullivan  upon  which  offense  or  count  it  will  pro- 
county,  in  the  absence  of  any  evidence  ceed.  Cook  v.  People,  2  Thomp.  &  C. 
showing  that  the  locality  was  outside  (N.  Y.)  404;  Hausenfluck  v.  Com.,  85 
of  the  county  limits  or  of  any  question  Va.  702. 

upon  that  subject  at  the  trial.     People        Before  evidence  is  introduced,  the 

V,  Gumaer,  80  Hun  (N.  Y.)  78.  prosecution  can  select  any  one  act  of 

In  Kow  Jersey  an  indictment  under  criminal  intercourse  such  as  charged 

section   204  of  the  Crimes  Act  (Gen.  in    the    information    which    occurred 

Stat.  N.  J.,  p.  1086,  par.  204)  is  not  in-  within  the  jurisdiction  of  the  court  and 

sufficient  because  it  omits  to  state  a  within  the  period  of  the  statute  of  lim- 

certain  place.     Price  v.  State,  61  N.  J.  itations;  but  when  evidence  has  been 

L.  501.  introduced  tending  directly  to  the  proof 

2.  State   V,   Deitrick,   51  Iowa  467;  of  one  act,  for  the  purpose  of  p roc ur- 
Carlisle  v.  State,  73  Miss.  387;  Price  v,  ing  a  conviction  upon  it,  the  prosecutor 
State,  61  N.  J.  L.  501.  has  thereby  made  his  election  and  can- 
Proof  nndor  Allegation  as  to  Time. —  not  be  allowed  to  prove  any  other  act 

Proof  that  the  act  was  committed  at  of  the  kind  as  a  substantive  offense 

a   different   time   from  that  stated  in  upon  which  a  conviction  might  be  had 

the  indictment,  but  within  the  statute  in    the    cause.     People    v.   Clark,   33 

of  limitations,  is  not  a  fatal  variance.  Mich.  112. 

State  V.  Bell,  49  Iowa  440;    State  v.  So   under  the    New   York  statutes, 

Moore,  78  Iowa  494.  where   proof  has  been  offered  on  the 

If  the  seduction  is  shown  10  have  first  offense,  evidence  as  to  the  second 

been  accomplished  about  or  near  the  offense  cannot  be  admitted,  for  after 

time  named  in  the  indictment  and  fixed  the  first  offense  the  female  is  no  longer 

by  the  prosecutrix  in  her  evidence,  it  chaste,  which  is  an  essential  element 

is  sufficient.     State  v,   McClintic,   73  of    the    crime.      Cook    v.    People,    2 

Iowa  663.  Thomp.  &  C.  (N.  Y.)  404. 

And  the  prosecution  may  show  other  4.  Under  Annot.  Code  Miss.,  §  1281, 

acts  of  intercourse  after  the  time  stated  an  indictment  need  not  aver  that  the 

in  the  indictment.     State  v.  Robertson,  female  seduced  was  over  ten  years  of 

X3I  N.  Car.  551.  age,  a  female  under  ten  years  of  age 

S.  Price  v.  State,  61  N.  J.  L.  501.  not   being   the    subject  of  seduction. 

Banae   Offense   at   Different    Times.  ~  Carlisle  v.  State,  73  Miss.  387. 

Though  one  count  in  an    indictment  In  Arkansas  it  was  held  that  an  in- 
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g.  Alleging  Woman  or  Man  Unmarried.  —  The  necessity 
of  an  averment  that  the  female  seduced  was  unmarried  depends 
upon  the  statute  defining  the  offense.*  Where  this  is  necessary 
an  inferential  allegation  of  the  fact  has  been  held  sufficient.* 
Ordinarily  it  is  not  necessary  for  the  indictment  to  state  whether 
the  defendant  was  single  or  married.' 

A.  Allegations  of  Previous  Chastity.  —  In  most  of  the 
states  the  indictment  should  aver  either  the  actual  or  reputed 
previous  chaste  character  of  the  female,*  and  that  such  chaste 
character  continued  down  to  the  time  of  the  alleged  seduction.* 

dictment  for  seduction  under  a  promise  press  averment   to  this  effect,   yet  a 

of  marriage  need  not,  under  Gantt*s  clear     inferential     one     is    sufficient. 

Dig.  Ark.,  §  13 19,  allege  that  the  par-  State  v.  Bryan,  34  Kan.  63. 

ties  were  of  full  age,  and  able  to  make  And  if  it  reasonably  appears  from 

a  valid  promise  to  marry  without  the  the  indictment  and  the  evidence  that 

consent  of   parents  or  guardian,  nor  the  woman  was  unmarried,  a  convic- 

even  that  they  were  of  competent  age  tion  otherwise  proper  will   not  be  set 

to  contract  marriage.     The  offense  may  aside  merely  because  of  the  absence 

t;>e  committed   by  an    infant   upon  an  of  definite  or  positive  averments  and 

infant,  if  they  have  reached  the  age  of  evidence    as    to    this.       Ferguson    v. 

puberty.     Polk  v.  State,  40  Ark.  482.  State,  71  Miss.  805. 

In  Missouri^  under  the  provisions  of  8.  State  v,  Bryan,  34  Kan.  63;  Davis 

Rev.  Stat.  1879,  §  1259,  it  is  not  neces-  v.  Com.   98  Ky.  70*8;    Luckie  v.  State, 

sary  to  allege  that  the  person  seduced  33  Tex.  Crim.  562. 

was  of  sufficient  age  to  negotiate  mar-  Proof  of  AUtgaUons. —  Where  an  in- 

riage    with   the    defendant.     State   v,  dictment  under  the  Wisconsin  statute 

Primm,  98  Mo.  368.  for  seduction  alleges  that  the  defend- 

1.  See  Mesa  v.  State,  17  Tex.  App.  ant  is  a  married  man,  such  allegation 
395.  must  be  proved.     West ».  Slate,  i  Wis. 

In  Mississippi^  in  Norton  v.  State,  72  2oq. 

Miss.   128,  it  was  held  that  under  An-  4.  State  v,  McCaskey,  104  Mo.  644; 

not.  Code  Miss.  (1892),  §  1298,  it  is  not  West  v.  State,  i  Wis.  209. 

essential  that  the    indictment  should  In  Ferguson  v.  State,  71  Miss.  805, 

aver    that    the    woman    was     single,  it   was    held   that    under  Code   1892, 

though  it  was  stated   that  the  better  §  1298,  it  was  not  necessary  to  aver  in 

practice  is  to  make  the  averment,  as  the  indictment  the  previous  chastity  of 

held  in  Ferguson  v.  State,  71  Miss.  805.  the  female.     But  this  decision  was  in 

In  Kentucky^  under  Stat.  1894,  §  1214.  effect  overrtiUd  in  Norton  v.  State,  72 

it  is  not  necessary  for  the  indictment  Miss.   128,   wherein  it  was  held  that 

to  allege  that  the  female  seduced  was  under  the  section  mentioned  it  is  essen- 

unmarried.     Davis   v.   Com..   98    Ky.  tial   to   the   offense  created    that   the 

708.  woman  seduced  be  of  chaste  character 

Proof  of  Unmarried  Condition.  —  In  an  at  the  time  of  the  intercourse,  though 

indictment  for  seduction,    under    the  the  statute  does  not  in  terms  so  pro- 

Wisconsin  statute,  the  unmarried  con-  vide. 

dition  of  the  female  is  an  essential  ele-  5.  Statement   of  Chaste   Charaotor   at 

ment  to  constitute  the  offense  charged.  Particular  Time.  —  An  indictment  under 

and   must  be  proved  by  the  govern-  Gen.  Stat.  Minn.  1878,  c.  100,  §  6  (Stat, 

ment.     West  v.  State,  i  Wis.  209.  Minn.   1894,  §  6531),  for  seduction  un- 

2.  Inferential  Averments  of  Unmarried  der  promise  of  marriage,  must  allege 
Condition,  —  Thus  an  allegation  that  that  the  woman  was,  at  the  time  of  the 
the  defendant,  being  a  male  person,  act  of  seduction,  of  previous  chaste 
obtained  illicit  connection  with  the  character;  that  is,  that  she  was  of 
female  seduced  under  a  promise  of  chaste  character  immediately  previous 
mairiage,  inferentially  charges  that  the  to  the  act  and  that  such  character  con- 
female  was  a  single  person.  Though  tinued  down  to  the  time  of  the  se- 
it  would  conform  to  the  better  practice  duction.  It  is  not  enough  to  allege 
for  the  information  to  contain  an  ex-  that  her  character  was  chaste  down  tp 
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u  Alleging  Defilement  of  Female  in  Person's  Care. 

—  Under  the  statutes  of  several  states  providing  in  substance 
that  if  any  person  to  whose  care,  custody,  or  protection  any 
female  under  a  certain  age  shall  be  confided  shall  defile  her  while 
she  remains  in  his  care,  custody,  or  employment,  he  shall  be 
punished,^  the  indictment  should  in  general  allege  plainly,  first, 
that  the  female  was  under  the  age  mentioned  in  the  statute;* 
second,  that  she  was  confided  to  the  care  or  protection  of  the 
defendant;^  third,  that  he  defiled  her  by  carnally  knowing  her; 
fourth,  that  such  defilement  occurred  while  she  remained  in  his 
care,  custody,  or  employment. "* 

some  time  prior  to  the  seduction,  even  under  eighteen  years  of  age.    State  v, 

though  her  chastity  be  alleged  to  have  Jones,  i6  Kan.  608. 

been  continued  down  to  the  very  day  8.  State  v.  Buster,  90  Mo.  514. 

on  which  the  act  is  alleged  to  have  Alle^ng  Authority  of  Parents  to  Confide 

been  committed.     State  v.   Gates,  27  Custody  of  Danghter.  —  An  information 

Minn.  52.  under  the   Kansas  statute  (now  Gen. 

But  an  indictment  charging  that  the  Stat.,  c.  100,  §  248),  alleging  that  the 

woman  "  was  then  and  there  \i,  e,^  at  defendant    did    wilfully,    unlawfully, 

the  time  and  place  of   the   seduction  and  feloniously  defile  a  female  under 

charged]  an  unmarried  female  of  pre-  eighteen    years    of    age    by    carnally 

vious  chaste    character'*   states    with  knowing  her  while  she  was  confided  to 

sufficient    definiteness    that    she    was  his  care  and  protection  by  her  parents, 

chaste  at  the  particular  time,  for  the  is  sufficient  though  it  does  not  in  terms 

clause  quoted  means  that  she  was  at  allege  that  the  parents  were  the  nat- 

that  time  and  previous  to  that  time  of  ural    guardians    of    the    girl   or  had 

chaste   character.     State   v,  Wenz,  41  authority  to  confide  her  to  the  care  and 

Minn.  iq6.  custody   of  the  defendant.     State    v. 

Good    Bepnte   at   Fartlonlar   Time.  —  Jones,  16  Kan.  608. 

Where  the  promise  of  marriage  is  re-  4.  State  v.  Terry,  106  Mo.  209;  Stale 

cited  in  an  information  as  having  been  v.  Buster,  90  Mo.  514. 

made  at  the  time  when  the  illicit  con-  Allegations  to  Show  Defilement  During 

nection  was  obtained,  it  is  sufficiently  Custody.  —  In    an   information    under 

alleged   that   the   prosecutrix    was   of  the    Kansas   statute   charging    among 

good  repute  at  the  time  of  the  marriage  other  things  that  *'  the  said  M.  K.  S. 

contract  as  well  as  at  the  time  of  the  did  wilfully,   unlawfully,  and  feloni- 

illicit  connection.     State  v^  Bryan,  34  ously  defile  one  A.    K.,   by  carnally 

Kan.  63.  knowing  her,    she,    the   said  A.    K., 

1.  See   the    statutes  of  the   several  being  then  and  there  a  female  under 
states.  the  age  of  eighteen  years,  confided  to 

2.  State  V,  Buster,  go  Mo.  514.     And  the  care  and  protection  of  said  "  de- 
see  State  V,  Sipe.  38  Kan.  201.  fendant,     the      words      *'  then      and 

Snllloient  Averment  as  to  Age. —  An  in-  there"  sufficiently  show  that  at  the 

dictment  under  Rev.  Stat.  Mo.,  ^  3487,  time  of  her  defilement  the  female  was 

is  not  open  to  the  criticism  that  it  does  under  the  care  and  protection  of  the 

not  aver  that  the  female  defiled  was  defendant.     State  v.  Sipe,  38  Kan.  201. 

under  eighteen  years  of  age,  where  it  And  under  the  Missouri  statute  an 

is  alleged  that  such  female  was  under  allegation  that  the  female  was  defiled, 

eighteen  years  of  age  on  a  certain  date  "there  and  then  being   in   the  care, 

and  that  on  that  day  the  defendant,  to  custody,  and  employment"  of  the  de- 

whosecare  she  had  been  and  was  then  fendant,  is  a  sufficient  allegation  that 

confided,  defiled  her.     Slate  v.  Lingle,  the  female  was  defiled  by  the  defend- 

128  Mo.  528.  ant  "  while  she  remained  in  his  care. 

Alleging    Defendant's    Knowledge    of  custody,  or    employment."    Stale    v. 

Female's  Age.  —  An  information  under  Terry,  io6  Mo.  209,  distinguishing  State 

the  Kansas  statute  now  embodied  in  v.  Buster,  90  Mo.  514. 

Gen.  Stat.   Kan.,  c.   100,  §  248,  need  Addition  of  Word  "  Protection '' to  Those 

not  allege    that  the  defendant   knew  tTsed  in  Statute.  —  An  indictment  under 

that  the  person  whom  he  defiled  was  Rev.  Stat.  Mo.,  §  3487,  is  not  bad  be- 
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y..  Proof  of  Different  Offense  from  That  Charged.  — 

An  indictment  for  one  offense  cannot,  of  course,  be  sustained 
by  proof  of  another  and  entirely  different  offense.*  Thus  if  the 
indictment  is  for  seduction  and  the  proof  shows  rape,  this  consti- 
tutes a  variance  entitling  the  defendant  to  acquittal.'  But  if  an 
indictment  for  seduction  is  not  sustained  by  the  evidence,  a 
conviction  may  be  had  under  the  same  bill  for  such  lesser  offense 
as  adultery  or  fornication,  the  indictment  and  proof  being  suffi- 
cient for  the  last-mentioned  crimes.* 

2.  Inrtmctions  —  a.  Defining  Offense  and  Stating 
Requisites  —  in  General. —  It  is  the  duty  of  the  court  in  plain 
and  concise  language  to  define  the  statutory  offense  of  seduction 
and  inform  the  jury  as  to  the  essential  facts  necessary  to  be 
found  to  authorize  a  conviction.* 

Omission  of  Material  Hatters.  —  In  defining  and  stating  the  law  as 
to  this  offense  the  court  should  be  very  careful  not  to  omit  any 
ingredients  or  constituents  of  the  offense  made  necessary  by  the 
statute.* 

cause  it  charges  the  act  of  defilement  408;  Dinkey  v.  Com.,  17  Pa.  St.  126, 
to  ha\re  taken  place  while  the  girl  **  re-  55  Am.  Dec.  542. 
mained  in  the  care  and  protection,  Though  the  Indiotment  Does  Kot  Allege 
custody,  and  employment  **  of  the  de-  the  Defendant  to  Be  a  Single  Han,  yet 
iendant,  while  the  statute  does  not  use  under  an  indictment  for  seduction  by 
the  word  '*  protection  "  in  thatconnec-  promise  of  marriage  the  jury  may  find 
tion.  The  word  *'  protection  '*  as  the  defendant  guilty  of  fornication, 
used  in  the  indictment,  being  mere  sur-  Hopper  v.  State,  54  Ga.  389. 
pi  usage,  may  be  disregarded  without  If  the  Indietment  Fftili  to  State  All 
affecting  the  validity  of  the  indictment.  Faots  Constituting  Seduction,  yet  if  the 
State  V.  Napper,  141  Mo.  401.  facts  well  stated  in  it  include  all  the 
1.  Proof  of  Sednotion  under  Indictment  elements  of  the  ofifense  of  fornication, 
for  Entidng  Away.  —  Proof  that  by  it  may  be  sustained  as  an  indictment 
false  representations  the  defendant  for  that  offense,  and  under  it  the  de- 
persuaded  an  unmarried  woman  to  ac-  fendant,  if  convicted,  may  be  pun- 
company  him  to  a  hotel  in  a  neighbor-  ished.  State  v.  Gates.  27  Minn.  52. 
ing  town,  and,  having  succeeded  in  4.  State  v.  McCaskey,  104  Mo.  644; 
partially  intoxicating  her,  had  repeated  Putman  v.  State,  29  Tex.  App.  454.  25 
sexual  intercourse  with  her,  will  not  Am.  St.  Rep.  738;  Bailey  v.  State, 
sustain  an  indictment  under  Acts  Me.  (Tex.  Crim.  1895)  30  S.  W.  Rep.  669. 
1861,  c.  4,  for  enticing  away  an  unmar-  Initructiona  Beferring  the  Jury  to  the 
ried  female  for  the  purpose  of  prostitu-  Indictment  to  determine  what  must  be 
tion  at  a  house  of  ill  fame.  etc.  State  found  in  order  to  convict  for  seduction 
V,  Stoyell,  54  Me.  24.  are  erroneous.  The  court  should  de- 
ft. Jones  V.  State,  90  Ga.  616;  State  fine  the  offense.  State  v.  McCaskey. 
V.  Lewis,  48  Iowa  578,  30  Am.  Rep.  407;  104  Mo.  644. 

State  V.  Kingsley,  39  Iowa  439;  Carlisle  A  Conyiotion  for  Seduction  Will  Be  Be- 

V,  State,  73  Miss.  387.  Tened  where  the  judge  failed  fully  to 

It  If  Kot  a  Ground  of  Konsuit,  how-  instruct  the  jury  as  to  the  meaning  of 

ever,  that  the  plaintiff's  evidence  tends  the  word  "  seduction  "  as  used  in  the 

10  show   that    the    offense  was   rape  Texas  statutes.     Putman  v.  State.  29 

where  the  indictment  is  for  seduction,  Tex.  App.  454,  25  Am.  St.  Rep.  738. 

the  question  what  precise  offense  was  6.  Omitting    Concurrent    Inflnenoe   of 

committed  being  for  the  jury.     Fur-  Promise    of    Marriage.  —  A    requested 

man  v.  Applegate,  23  N.  J.  L.  28.  charge  is  properly  refused  if  it  leaves 

S.  Wood  V.  State,  48  Ga.  192;  Hop-  out  of  consideration   the    concurrent 

per  zr.  State,  54  Ga.  389:  State  v.  Gates,  influence  of  the  promise  of  marriage 

27  Minn.  52;  Rice  v.  Com.,  102  Pa.  St.  as  a  producing  cause  of  yielding  con- 
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Ominioni  Cnred.  —  But  where  one  instruction  or  part  thereof 
omits  the  necessary  elements  of  seduction,  such  as  previous 
unchastity  of  the  female,  or  her  unmarried  condition,  etc., 
another  instruction  or  part  thereof  stating  these  facts  will  cure 
the  omission.^ 

XlBleadixig  Imtrnctioiii.  —  Instructions  which  are  apt  to  mislead 
and  confuse  the  jury  as  to  the  crime  of  seduction  or  its  constitu- 
ent elements  should  be  avoided.* 


sent.     People   v.   De   Fore,   64   Mich. 

693. 

Ignoring  Element  of  Sednction  and 
Charging  as  to  Debaaehment.  ~  An  in- 
struciton  which  ignores  che  necessary 
allegation,  under  the  Missouri  statute. 
that  the  female  was  "  seduced,"  and 
permits  a  conviction  upon  proofaione 
that  the  female  was  *'  debauched " 
under  promise  of  marriage,  is  errone- 
ous.    Slate   V.  Reeves,  97   Mo.  668. 

Initroction  Kot  Omitting  Um  of  Sedao- 
tiTO  Meuu.  —  An  instruction  that  to 
constitute  seduction  the  consent  of  the 
woman  must  be  shown  to  have 
been  gained  by  *'  false  promises  of 
marriage,  protestations  of  love,  flattery, 
deception,  or  other  seductive  means  or 
artifices,"  and  that  to  convict  the  jury 
must  believe  the  defendant  guilty  be- 


find  the  defendant  guilty  if  it  finds 
upon  all  the  evidence  that  the  defend- 
ant did  seduce  the  plaintiff  will  not  be 
construed  as  a  direction  to  find  the  de- 
fendant guilty  though  the  woman  is 
found  to  be  of  unchaste  character, 
^here  in  other  instructions  the  effect 
of  the  woman's  previous  unchastity 
had  been  fully  explained.  State  v, 
Slandle/,  76  Iowa  215. 

2.  Instmotion  Hioloading  and  Arga- 
montatlYO.  —  An  instruction  that  "it 
does  not  necessarily  follow  that  be- 
cause the  defendant  and  B.  were  en 
gaged  to  be  married,  and  that  they 
had  sexual  intercourse  with  each  other 
while  such  engagement  was  subsisting 
between  them,  if  they  find  from  the 
evidence  that  they  were  so  engaged 
and  had  such  intercourse,    that  such 


yond  a  reasonable  doubi,  is  not  insuffi-  intercourse  was  procured  by  means  of 

cient  in  omitting  to  instruct  (he  jury  a  promise  of  marriage  on  the  part  of 

to  be  satisfied   beyond   a    reasonable  the  defendant,  or  that  the  defendant 

doubt  of  the  use  of  seductive  means,  seduced  B.,"  is  misleading  and  argu- 

State  V.  Curran,  51  Iowa  112.  mentative  and   is    properly    refused. 

Beading  Definition  Goyering  More  than  Smith  v.  State,  107  Ala.  139. 

Ghnrgod.  —  It  is  not  error  on  the  trial  Instrnction  Kiiloading  as  to  Ctonorally 

of  an  indictment  for  seduction  to  read  Accepted     Definition. —  An    instruction 

to  the  jury  Code  Ga.  1882,  §  4371   (3  that  if  the  plaintiff  and  the  defendant 

Code  Ga.  1895,  ^387),  providing  that  if  were  engaged  to  be  married,  and  the 

any  person  shall  "  by  persuasion  and  former  fully  believed  that  the  defend- 


promises  of  marriage  or  other  false  and 
fraudulent  means  seduce  a  virtuous 
unmarried  female  "  he  shall  be  pun- 
ished, etc.,  although  the  indictment 
alleged  that  the  seduction  was  accom- 
plished by  "  persuasion  and  promises 
of  marriage,"  and  did  not  charge  that 
any 
means 

informing  the  jury  that  the  words  last 
above  quoted,   repeating    them,   were 


"  other     false     and    fraudulent 
were  used,  the  court  distinctly 


II 


ant  was  going  to  marry  her,  and  they 
mutually  agreed  to  have  sexual  inter- 
course, then  the  promise  to  marry  her 
would  not  be  sufficient  of  itself  to 
constitute  seduction,  was  held  to  be 
properly  refused  as  misleading,  the 
meaning  of  "  seduction  "  apparently 
intended  in  such  instruction  not  being 
its  generally  accepted  legal  significa- 
tion. State  V.  Hemm,  82  Iowa  609. 
Instrnotion  Misleading  Beoanse  Using 


left  out  of  the  indictment,  and  that  the    Word  "  Character."  —  Instructions  using 


state  relied  for  conviction  upon  proof 
of  persuasion  and  promises  of  mar- 
riage.   Jones  tf.  State,  90  Ga.  616. 

1.  State  z'. 'Heatherton,  60  Iowa  175; 
State  V.  Whalen,  98  Iowa  662;  Slate  v. 
Gunagy,  84  Iowa  177;  Luckie  v.  State, 
33  Tex.  Crim.  562. 

Thus  a  charge  that  the  jury  shall 


the  word  "  character"  in  such  a  way 
as  to  be  ambiguous  in  meaning  and 
liable  to  be  construed  to  refer  to  the 
reputation  of  the  prosecutrix  are  prop- 
erly refused  as  misleading  under  the 
Alabama  Code  (Code  1896,  §  5503),  by 
which  the  inquiry  is  not  as  to  the  plain- 
tiff's character  or  reputation  for  chas- 
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b.  On  Facts  and  Evidence.  —  Following  the  general  rules 
relating  to  charging  the  jury,  *  there  are  decisions  applying  them  in 
prosecutions  for  seduction  with  reference  to  charging  upon  matters 
of  fact,*  singling  out  certain  testimony,*  charging  on  the  weight 
of  the  evidence,*  misleading  the  jury  as  to  facts  and  evidence,* 

tity,  bat  as  to  her  chastity  in  fact,  erroneous  in  calling  attention  to  a  par- 
ti ussey  V.  Siaie.  86  Ala.  34.  ticularpartof  the  testimony  that  could 
Beference  to  Woman  of  FuU  Age  as  be  used  by  the  jury  for  no  other  pur- 
"the  Oirl." — Where  ihe  woman  seduced  pose  than  to  show  paternity,  and  thus 
IS  shown  to  have  been  of  full  age  at  giving  to  it  undue  weight  with  the 
the  time  it  is  objectionable  for  the  jury.  Barnes  v,  State»  37  Tex.  Crim. 
court  to   refer   to  her  continually  in  320. 

its  instructions  as  "  the  girl/*  though  4.  People  v.  De  Fore,  64  Mich.  693. 

where  her  real  age  was  before  the  j  ury  Imtmction  on  Weight  of  Admiuioni.  — 

no     prejudice    could     be     presumed.  An  instruction  that  the  admissions  of 

While  the  words  quoted  could  hardly  the  defendant  as  to  the  alleged  seduc- 

be  regarded  as  sufficient  to  mislead  the  tion  &re  entitled  to  the  same  weight  as 

fury  in  regard  to  the  prosecutrix's  age,  other  testimony  in  the  case  is  erroneous 

and  therefore  her  liability  to  be  easily  as  an  instruction  upon  the  weight  of 

seduced,  they  might  be  understood  as  evidence.     Powell  v.  State,  (Miss.  1896) 

evincing  a  feeling  on   the  part  of  the  20  So.  Rep.  4. 

court  against  the  defendant.     Sute  v,  Infftmotion  as  to  Immaterialltj  of  Time 

Richards,  72  Iowa  17.  of  Sednction.  —  An  instruction  that  the 

1.  See  article  Instrucfions,  vol.  ti,  particular  day  alleged  and  testified  to 
p.  47.  as  the  time  of  the  seduction  is  not  ma- 

2.  Instmetion  upon  PreYiow  Chaete  terial,  provided  it  occurred  within  the 
Charaeter.  —  The  defendant  asked  an  statute  of  limitations,  is  not  objection- 
instruction  to  the  effect  that  if  the  jury  able  as  justifying  the  jury  in  inferring 
should  find  that  prior  to  the  alleged  that  the  defense  of  the  defendant  that 
seduction  the  prosecutrix  committed  he  was  not  with  the  prosecutrix  at  the 
lewd  and  immodest  acts,  and  did  not  lime  first  stated  by  her  was  immaterial 
deport  herself  as  a  virtuous  woman  and  incompetent.  Stale  v.  Hayes,  105 
should,  in  that  event  she  was  not,  at  Iowa  82. 

the  time  of  the  alleged  seduction,  a  6.  Benderlng  Nugatory  Evidence  in 
female  of  previous  chaste  character,  Bebnttal  of  Unehaitity. —  An  instruction 
even  if  it  should  appear  that  she  did  not  was  requested  that  to  authorize  a  con- 
actually  have  illicit  sexual  intercourse,  viction  for  seduction  the  woman  must 
This  was  held  to  be  an  instruction  upon  be  chaste  in  fact  at  the  time  of  her 
matters  of  fact,  and  properly  refused  alleged  seduction,  the  inquiry  being 
by  the  court,  under  Const.  Cal  ,  art.  6,  not  as  to  her  character  or  reputation 
§  19.     People  V.  Samonset,  97  Cal.  448.  for  chastity  at  the  time  of  her  alleged 

Where  the  issue  as  to  previous  chaste  seduction,  but  as  to  her  actual  chastity 
character  was  quite  fully  and  fairly  at  the  time.  It  was  held  that  such  in- 
submitted  to  the  jury,  and  nothing  struction  was  properly  refused,  be- 
further  was  asked,  it  was  not  error  for  cause,  while  asserting  a  generally 
the  court  to  fall  to  refer  in  the  instruc-  correct  proposition  of  law,  it  was  cal- 
tions  to  evidence  as  to  the  plaintiff's  culated  to  confuse  and  mislead  the 
association  with  other  men  prior  to  the  jury,  evidence  having  been  introduced 
alleged  seduction.  State  v.  Olson,  by  the  state  tending  to  show  the  char- 
(lowa  1898)  77  N.  W.  Rep.  332.  acter  of  the  prosecutrix  up  to  the  time 

8.  Galling  Attention  to  Testimony.  —  A  of  the  alleged  seduction  in  rebuttal  of 

charge  that  the  evidence,  if  any.  of  the  evidence  by  the  defendant  tending  to 

pregnancy  of  the  plaintiff,  and  of  the  impeach    her    chastity   at   that   time, 

birth,   color  of   eyes,  hair,  and   com-  The  giving  of  the  requested    charge 

plexion  of  the  child,  was  permitted  to  would  have  tended  to  render  nugatory 

go  before  the  jury  only  to  aid  in  de-  the  rebutting  evidencex>n  the  part  of 

termlning  whether  the  defendant  had  the  state.     Smith  v.  State,  118  Ala.  117. 

carnal  knowledge  of  the  plaintiff,  and  Birth  of  Child  as  Evidenoe  of  Ck>liaMta- 

that  the  jury  should  not  consider  such  tion.  —  On  a  trial  for  seduction,    the 

evidence  for  any  other    purpose,    is  fact  that  the  prosecutrix  gave  birth  to 

424  Volume  XIX. 


Orlalittl  FtMeeatloii.                 SEDUCTION.  XaitrnetioDS. 

invading  the  province  of  the  jury,*  and  stating  or  summing  up 
evidence  incorrectly.* 

Oorroboratiiig  Eridence.  —  Where  it  is  necessary  for  the  woman  to 
be  corroborated  in  her  evidence  in  order  to  authorize  a  convic- 
tion, it  is  generally  necessary  for  the  court  to  instruct  the  jury 
that  the  prosecutrix's  testimony  as  to  the  promise  of  marriage 
must   be   corroborated    by   other  evidence.'       But   the    court, 

a  child  being  evidence  of  cohabitation  volving    sexual    intercourse   rendered 

—  a  material  ingredient  of  the  offense  the  female  no  longer  chaste  or  virtuous 

—  it  is  not  error  to  give  an  instruction  is  properly  refused  as  taking  too  much 
that  the  jury  may  consider  (hat  fact,  from  the  jury.  States.  Andre,  5  Iowa 
if  proved,  in  connection  with  other  evi-  38q,  ^8  Am.  Dec.  708. 

dence,  in  determining  whether  the  de-  3.  Instruction  that  Sednotion  Was  Ad- 

fendant  had  had   sexual    intercourse  mitted  When  in  Fact  Denied.  —  Instruc- 

with  the  prosecutrix.     Cunningham  v,  tions  which  convey  the  idea  that  the 

State,   73  Ala.   51,    the  court  saying:  defendant   had   admitted  the    alleged 

*' It  did  not  tend  to  connect  the  de-  seduction,  when  in  fact  he  had  asserted 

fendant  with  the  offense;  but  it  tended  his  innocence,  are  erroneous.     Powell 

to  prove  one  of  the  material  facts  in  v.  State,  (Miss.  1896)  20  So.  Rep.  4. 

controversy  —  xh^  factum  of  sexual  in-  Erroneoos  Statement  of  Plaintiff's  Be- 

tercourse.     Properly  understood,  that  nial  of  Intercourse.  —  Where  the  defend- 

is  what  the  charge  asserts.     If  counsel  ant  testified  that  he  did  not  have  inter- 

apprehended    it    would    mislead,    he  course  with   the  plaintiff  at  any  time 

should    have    asked   an    explanatory  during  the  month  of  April  of  a  certain 

charge."  year,  nor  prior  thereto,  and  the  court 

Borden  of  Proof  Where  Unohastity  Ad-  instructed  the  jury  that  the  defendant 

mitted.  —An    instruction     that    every  said  that  he  did  not  have  sexual  inter- 

woman  is  presumed  chaste  until  proved  course  with  the  plaintiff  in  April,  or  at 

otherwise,   the  burden  to  do  which  is  any  other  time,   the   instruction    was 

on  the  defendant,  will  not  mislead  the  held  to  be  erroneous  as  incorrectly  stat- 

jury  to  conclude  that  testimony  of  the  ing  the  evidence  and  as  tending  to  im- 

prosecutrix  showing  her  own  seduction  pair  the  credibility  of  the  defendant  as 

was  not  to  be  considered  because  it  did  a  witness,  admissions  of  the  plaintiff 

not  come  from  the  defendant,  who  had  contrary  to  what  was  imputed  to  him 

the  burden  of  proof.     State  v,  Curran,  by  the  instructions  having  been  proved 

51  Iowa  112.  by  two  other  witnesses.     State  z/.  Rich- 

XislMding  Instruction  on  Bebutting  ards,  72  Iowa  17. 
Beputation  as  to  Chastity.  —  An  instruc-  An  Instruction  that  There  Was  No  Evi- 
tion  that  the  state  had  the  riq^ht  to  re-  deuce  of  Seduction  under  promise  of 
but  by  evidence  the  testimony  upon  marriage  was  properly  refused  where 
the  question  of  the  general  reputation  the  evidence  showed  that  the  prosecu- 
of  the  prosecutrix  for  chastitv  was  trix  had  a  child  which  resembled  the 
held  to  be  properly  refused  as  mislead-  accused,  and  that  the  latter  admitted 
ing,  the  instruction  fixing  no  conse-  the  promise  of  marriage,  but  said  it 
quence  to  the  neglect  of  the  state  to  was  only  made  "  out  of  devilment," 
introduce  such  rebutting  evidence,  and  the  chastity  of  the  female  was  con- 
Stale  V.  Hemm    82  Iowa  609.  ceded.     State  r.   Horton,  100  N.  Car. 

1.  Consideration  of  Evidence  of  Unchas-  443,  6  Am.  St.  Rep.  613. 

tity.  —  Chastity  of  the  female  will   be  S.  State  v,  Davis,  141  Mo.  522. 

.presumed  in  the  absence  of  evidence  The  court  should  state  to  the  jury 

of  a  want  of  chastity;  but  when  there  the  circumstances  which  will  corrobo- 

is  contrary  evidence,  though   it   may  rate  the  testimony  of  the  woman  as  to 

be  regarded  as  insufficient,  the  court  the  promise  of  marriage,  and  should 

should  not  withdraw  its  consideration  define  corroborating  testimony,  and  an 

from  the  jury.     Munkers  v.  Stale,  87  instruction  which  ignores  the  degree 

Ala.  94.  of  proof  required  by  the  statute  under 

Statement    of  Instances  Showing  Un-  which    the    indictment    is    drawn    is 

chastity.  —  An  instruction  that  certain  erroneous.     State  v.   Reeves,  97   Mo. 

supposed  instances  of  conduct  not  in-  668. 
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ordinarily,  should  not  charge  that  the  corroboration  offered  was 
sufficient  or  that  the  corroborating  facts  and  circumstances  had 
been  proved.* 

c.  Inapplicable  or  Outside  of  Issue  or  Evidence.  — 

Instructions  which  are  inapplicable  should,  of  course,  not  be 
given;*  nor  should  the  court  instruct  the  jury  upon  matters  out- 
side of  the  issues  made  or  the  evidence  given.* 

An  instruction  which  clearly  informs  8.  Infltmotion  on  Motivet  Not  in  Evl- 

the  jury  that  the  female  must  be  cor-  dence.  —  Where  the  testimony  showed 

roboratedas  to  the  promise  of  marriage  no  other  inducement  or  motive  than  a 

and   states   the    amount   of    evidence  promise  of  marriage,  except  it  might 

that  is  required    is  sufficient  on   this  be  the  mutual  desire  of  the  parties,  an 

point.      Slate    v.    Wheeler,    io8    Mo.  instruction  that  if  the  woman  submitted 

658.  willingly  or  through  force  or  fear  of 

1.  Charge  that  Corroboration  Is  SoiR-  the  defendant  the  jury  could  not  find 
eient.  —  A  charge  that  **  if  the  evidence  the  defendant  guilty  of  seduction,  was 
corroborates  the  prosecutrix  in  material  properly  refused.  People  v.  De  Fore, 
facts  and  satisfies  the  jury  that  she  is  64  Mich.  693. 

worthy  of  credit,  then  the  corrobora-  Matters     Constituting     Uncfaastity. — 

tion  is  sufficient,"  —  meaning  that  it  is  Where  nothing  is  shown   to   indicate 

sufficient  to  meet  the  statutory  require-  unchastity  except  wantonness  and  in- 

ment   as   to    corroboration  —  may    be  discretion,  although  it  may  be  shown 

open  to  the  objection  that  it  imports  otherwise,  an  instruction  may  properly 

that  the    corroborating    testimony   is  limit  the  jury  to  the  consideration  of 

sufficient  to  sustain  a  conviction  of  the  these  improprieties.     State  v.  Bell,  49 

offense  charged.     Munkers  v.  State,  87  Iowa  440. 

Ala.  94.  Instmctions  on   Beformation  Without 

Stating  Corroborating  Faots  Proved.  —  Evidence  Thereof.  —  Instructions  as  to 

An  instruction  upon  the  matter  of  cor-  the  effect  of  reformation  after  being 

roboration  which  tells  the  jury  to  con-  once  unchaste  are  unwarranted  where 

sider    the    defendant's    opportunities  there  is  no  evidence  that  the  woman 

to  commit  the  act '*  as  established  and  had    reformed.     State    v,    Primm,    98 

shown   by   the   proof "  and  all  other  Mo.  368. 

facts  and  circumstances  "  as  the  same  Instmctlon  as  to  Law  of  Bape.  —  The 

have  been  established  and  developed  crime  of  rape  is  not  embraced  in  that 

by  the  proof  in  the  case,"  other  than  of  seduction;  and  it  is  improper,  upon 

the  evidence  of  the  prosecution,  is  not  the  trial  of  an  indictment  for  seduction, 

objectionable   on   the  ground   that  it  for  the  judge  to  instruct  the  jury  upon 

states  to  the  jury  that  the  corroborat-  the  law  relative  to  the  crime  of  rape, 

ing  facts  and  circumstances  have  been  People  v.  De  Fore,  64  Mich.  693. 

proved.    State  v.  Standley,   76   Iowa  Safflcient  Evidence  to  Justify  Instme- 

2x5.  tion  as  to  Defendant's  Flight.  —  An  in- 

2.  State  V,  Curran,  51  Iowa  112.  struction   to  the  effect  that  the  jury  is 
Instruction  on  Damages  and  Aetion  for  authorized  to  consider  the  flight  of  the 

Breach  of  Promise. —  In  an  action  for  defendant  after  threats  or  an  iniima- 
seduction,  where  the  petition  alleged  a  tion  that  a  prosecution  would  be  insti- 
promise  of  marriage  as  showing  the  tuted  against  him  is  not  objectionable 
means  by  which  the  seduction  was  on  the  ground  that  the  evidence  does 
effected,  and  it  did  not  appear  that  not  show  that  a  prosecution  was  threat- 
damages  were  claimed  for  a  breach  ened,  when  it  is  shown  that  a  brother 
of  the  promise,  instructions  that  such  of  the  prosecutrix  had  an  interview 
breach  could  not  be  considered  with  with  the  defendant  in  which  he  inti- 
reference  to  the  question  of  damages,  mated  that  the  defendant  would  have 
as  the  action  was  for  seduction  only,  "  trouble  "  if  he  did  not  **  fix  up"  the 
and  the  plaintiff  had  her  separate  matter,  whereupon  the  next  day  the 
action  for  the  breach  of  the  promise,  defendant  fled  the  state  and  could  not 
were  held  to  be  inapplicable  and  to  be  be  found  by  an  officer  who  had  a  writ 
properly  refused.  Gover  v.  Dill,  3  for  his  arrest.  State  v.  Heatherton,  60 
Iowa  337.  Iowa  175. 
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d.  When  Requests  for  Instructions  Granted.  —  As  in 

other  cases,  it  is  the  duty  of  the  court  to  gfive  any  requested 
instruction  which  is  correct  as  a  proposition  of  law  and  applicable 
to  the  issues,  such  instruction  not  being  covered  by  instruc- 
tions already  given.  ^ 


1.  Willing  flabmiiiion  Witlumt  ProndM 
of  Xarrimge.  —  Upon  the  evidence  of  the 
defendant  that  there  was  illicit  inter- 
course but  no  promise  of  marriage,  the 
court  should,  upon  his  request,  charge 
that  if  the  female  willingly  submitted 
to  the  criminal  intercourse  without  any 
promise  of  marriage  the  defendant 
should  be  acquitted.  State  v.  Reeves, 
97  Mo.  668. 

Where  Foroe  If  Used  the  crime  is  not 
seduction,  and  it  is  error  to  refuse  so 
to  charge  where  there  is  evidence  of 
force.     People  v,  De  Fore,  64  Mich.  693. 

Spaoiiloation  of  Means  of  Sedaotion  Con- 
tained in  Statute.  —  It  is  error  under 
the  Alabama  statu  I  e  to  refuse  to  charge 
that  unless  the  jurors  are  convinced  by 
the  evidence  beyond  reasonable  doubt 
that  the  defendant,  by  means  of  arts, 
flattery,   temptation,   deception^   or  a 


promise  of  marriage,  seduced  the 
plaintiff,  they  should  give  the  defend- 
ant the  benefit  of  the  doubt  and  acquit 
him.  Such  a  charge  specifies  ^11  the 
means  contained  in  the  statute  itself, 
and  without  the  use  of  all  or  some  of 
which  in  accomplishing  the  seduction 
the  defendant  could  not  be  convicted 
under  the  indictment.  Smith  v.  State, 
107  Ala.  139. 

Reaionahle  Denbt  of  Ghattitj.  —  A 
woman  unchaste  in  fact  may  be  reputed 
chaste,  and  the  court  should  so  charge 
where  there  is  evidence  of  such  good 
reputation,  and  should  instruct  that  ac- 
quittal must  follow  a  reasonable  doubt 
of  the  woman's  actual  chastity.  Car- 
roll V.  State,  74  Miss.  688. 

Bee  Further,  as  to  requested  instruc- 
tions granted  or  refused,  the  preceding 
appropriate  subsections  of  this  article. 
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c.  Entry  of  Proper  J^udgment,  51c. 

d.  Reformation^  Correction^  and  modification^ ^\6, 

e.  Presence  of  Defendant y  517. 

ZVL  Pboceebivgb  ih  Loweb  Coubt  Afteb  Appeal,  518. 
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CROSS-REFERENCES. 

As  to  Minutes  of  Court  or  Clerk^  see  article  MINUTES^  vol.  14,  p.  27. 

Arrest  of  Judgment,  see  article  ARREST  OF  JUDGMENT, 
vol.  2,  p.  793. 

Supersedeas  and  Stay  of  Proceedings^  see  article  SUPER- 
SEDEAS AND  STA  Y  OF  PROCEEDINGS, 

Judgment  and  Sentence  for  Fines  and  Costs  ^  see  article  FINES 
AND  COSTS  IN  CRIMINAL  CASES,  vol.  8,  p.  953. 

Judgment  and  Sentence  in  Summary  Proceedings  and  Convictions, 
see  article  SUM  MAR  Y  PROCEEDINGS, 

Judgment  and  Sentence  in  the  Various  Particular  Crimes,  see  the 
appropriate  articles. 

Matters  of  Substantive  Law,  see  Am.  and  Eng.  Encvc.  of  Law 
(2d  ed.),  title  SENTENCE  AND  IMPRISONMENT 

I.  Defikition  AHD  Vatube.  —  A  sentence  is  the  judgment  of 
the  court  in  a  criminal  case  formally  declaring  the  legal  conse- 
quences to  the  accused  of  the  guilt  which  he  has  confessed  or  of 
which  he  has  been  convicted.* 

1.  Com.  V.  Lock  wood,  109  Mass.  323.  a  public  trial."     Reed  v.   State,    147 

In  TexM,  by  Code  Crim.   Pro.,  art.  Ind.  41. 

832,   a  sentence  is    defined    as  '*  the  Final  and  Interloentory  Sentenoei  and 

order  of  the  court,  made  in  the  pres-  Jadgmentf.  —  Sentences  are  said  to  be 

ence  of  the  defendant,  and  entered  of  final    when    they   put   an  end   to   the 

record,  pronouncing  the  judgment  and  case,  and  interlocutory  when  ihey  settle 

ordering  the  same  to  be  carried  into  only  some  incidental  matter  which  has 

execution  in  the  manner  prescribed  by  arisen   in   the  course  of  its  progress, 

law."    See  Johnson  v.  State,  14  Tex.  Bouv.  L.  Diet. 

App.  306.  But  it  is  held  that  a  judgment  ter- 

Pasidng  Sentenoe  Kiniftorial  and  Per*  minating  the  rights  of  the  parties  with 

ftinetory.  —  "The  act  of  passing  sen-  reference  to  the  particular  suit  is  nec- 

tence  upon  a  prisoner,  like  the  mere  essarily  and  always  final;  and  it  is  not 

entering  of  judgment  upon  a  verdict,  essential  that  the  judgment  be  upon 

is  purely  a  ministerial  duty;  there  is  the  merits,   for  if  it  definitely  puts  a 

nothing  discretionary  about  it,  and  its  case  out  of  court  it  is  final.     Terry  v. 

performance  may,  therefore,  be  com-  State,  30  Tex.  App.  408. 

pelled  by  mandamus;  and  such  writ  The  Term  "  Gonyietion "  usually  signi- 

may  as  well  issue  to  the  successor  of  fies  a  confession  or  verdict  of  guilty, 

the  judge  before  whom  the  cause  was  and  it  is  not  necessary  to  a  conviction 

tried  as  to  his  immediate  predecessor,  in  the  ordinary  acceptance  that  there 

since  the  duty  is  perfunctory,  contain-  should  be  a  sentence  or  judgment  by 

ing  no  element  or  ingredient  of  discre-  the  court.     It  is  sometimes  used,  how- 

tion."    State  v.  Shea,  95  Mo.  85.  ever,  as  including  the  sentence  or  judg- 

No  Part  of  Trial.  —  A  tnimal  declara-  ment.     See  Conviction^  7  Am.  and  Eng. 

tion  of  a  sentence  is  no  part  of  a  trial  Encyc.  of  Law  (2d  ed.)  497.     And  see 

within  the  /m/ianaBiU  of  Rights,  §  13,  Quintard  v.  Knoedler,  53   Conn.  485; 

securing  to  the  accused  "  the  right  to  Com.  v.  Lock  wood,  109  Mass.  323, 
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Aet  of  Law.  —  A  sentence  is  not,  strictly  speaking,  the  act  of  the 
court,  but  it  is  the  judgment  of  the  law  which  the  court  is  com- 
manded to  pronounce.* 

DiBtinctioii  Between  Judgment  and  Sentenee.  —  In  ordinary  criminal  legal 
parlance  judgment  and  sentence  have  the  same  meaning,*  but  in 
some  instances  statutes  have  created  a  distinction  between  the 
two.' 

IL  Negessitt.  —  Every  plea  or  verdict  of  guilty  or  confession 
of  judgment  should  ordinarily  be  followed  by  a  judgment  of  the 
court, "*  for  a  judgment  and  sentence  must  always  precede  the 
punishment  in  order  that  the  latter  may  be  legally  inflicted.* 

in.  JuBiSDiCTiON  —  Bt  Whom  AiTB  Whsse  Benbeeeb  —  1.  Juris- 
diction in  General.  —  A  sentence,  to  be  valid,  must  be  rendered 
by  a  court  having  jurisdiction  to  try  the  defendant  on  the  crime 
charged  and  to  punish  him  for  the  offense ;  *  and  it  is  as  essen- 

1.  Gray  v.  State,  55  Ala.  86;  Wright  it  cannot  be  said  that  the  conviction  in 
V,  State,  103  Ala.  95;  Baker  v.  State,  3  the  trial  court  is  complete  so  as  to  work 
Ark.  491.  a  forfeiture  of  civil  rights.     Arcia  v. 

2.  Burrell  v.  State,  16  Tex.  147.  State,  26  Tex.  App.  193. 
Sentence  Is  the  Jadgment,  ordinarily        4.  Wright  v.  State,  103  Ala.  95. 

in  a  criminal  case,  and  there  can  be  In  Caeei  ef  Misdemeanor  in  Texas  \i\s 
no  judgment  against  the  accused  un-  held  that  no  formal  sentence  of  the 
til  sentence  is  pronounced.  State  v,  court  is  required  upon  a  verdict  of 
Vaughan,  71  Conn.  457.  See  also  2  guilty,  the  verdict  of  the  jury  itself 
Bouv.  L.  Diet.,  title  Sentence.  being  considered  the  judgment  of  con- 
After  a  verdict  of  guilty  accepted  by  viciion.  Ryan  v.  Slate,  32  Tex.  280. 
the  court  the  judgment  may  still  be  in  Where  There  Is  a  Verdict  of  Not  Chodlty 
favor  of  the  accused,  or  if  against  him  it  is  not  necessary  that  there  should  be 
the  sentence  may  be  such  that  the  judg-  a  formal  judgment  of  acquittal;  ihe 
ment  is  erroneous  for  that  reason,  record  and  case  end  with  the  verdict  of 
State  V.  Vaughan,  71  Conn.  457.  acquittal.     Mills  v.  McCoy,  4  Cowr.  (N. 

9.  Teiu.  •— In   BurreH   v.   State,   16  Y.)  406. 

Tex.  147,  it  was  held  that  under  Hart-  6.  State    t/.     Snyder,    98    Mo.    555; 

ley's  Dig.,  art.  472  ^/j^-^.,  providing  for  Wright  t/.  State,  103  Ala.  95;  Slate  v. 

and  regulating  appeals,  sentence  and  Huber,  8  Kan.  447. 

judgment  were  not  treated  as  being  the  As  to  the  necessity  of  judgment  and 

same,  and  therefore  could  not  be  so  sentence  to  authorize  appeal  or  error, 

considered  in  construing  the  act.     This  see  infra^  XV.   Appellate    Review  and 

act  made  it  necessary  tor  judgment  10  Proceedings, 

be  entered  before  an  appeal  could  be  6.  Dougherty    v.  Com.,  69   Pa.   St. 

taken,  but  postponed  pronouncing  the  286. 

sentence  until  after  affirmance  by  the  Sentenoe   by  Sapreme  Conrt   Without 

Supreme  Court.     Burrell  v.  State,  16  JorisdioUon    of    Transferred   Case.  —  In 

Tex.  147.  Maine^  where  a  lower  court  has  exclu- 

Under  Code  Crim.   Pro.   Tex.   the  sive  jurisdiction  of  an  offense  it  cannot 

sentence  is    distinct   from   and   inde-  be  transferred  to  the  Supreme  Court 

pendent  of  the  judgment,  and  is  in  fact  for  trial,  and  the  proceedings  by  which 

the  final  judgment  in  the  cause.     In  a  transfer  is  attempted  are  of  no  effect, 

all  felony  cases  sentence  must  follow  In  such  case  the  Supreme  Court  ac- 

the  judgment,  and  munt  be  pronounced  quires  no  jurisdiction   to    pronounce 

and  entered,  except  in  a  capital  case,  sentence  on    a  verdict   of  conviction, 

when  the  death   penally  is  assessed,  State  v.  Bonney,  34  Me.  223. 

before  an  appeal  can  be  prosecuted.  Sentenoe  by  De  Facto  Judge.  —  A  sen* 

It  is  the  sentence  and  not  the  judg-  tence  pronounced  by  one  who  as  de 

ment  which,  under  the  Texas  Code,  facto  judge  tried  the  case  will  be  valid 

concludes  the  prosecution  in  the  trial  so  far  as  collateral  inquiry  is  concerned, 

court,  and  until  it  has  been  proqounced  though  undoubtedly  on  habeas  corpus 
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tial  for  the  court  to  have  jurisdiction  to  pronounce  the  particular 
sentence  as  it  is  that  the  court  should  have  jurisdiction  over  the 
person  and  the  subject-matter.^ 

TlM  Oiiirt  Ptoitttttdiif  tie  fenuiie^  must  be  an  existing  one,'  legally 
constituted/  and  lawfully  in  session  at  the  time  of  renditioui^ 

an  inquiry  whether  the  officer  sentenc-  Add    where    by    separate     statutes 

ing  the  prisoner  was  an  officer  </^/ar/<»  jurisdiction   of    the   same    offense    is 

ox ife jure vci\g\i\he  niade.     Ik  /•^fioyle,^  given  to  ditferetit  coufts,  and  different 

9  Wi4.  264.    To  Wit   same  effect  se^  degrees  of  (iuhishment  are  prescribed, 

State  V.  Bloom,  17  Wis.  5^1.  only  the  lesser  degree  can  be  imposed 

PoUee    Coorts  ajid  Jnstiees.  —  Under  by  either  court.     Scrinegrour  v.  State, 

the  statutes  for  AViv  Hampshire^  police  i  Chand.  (Wis.)  481 

cuurts  and  Justices  of  the  peace  haire  ft.  After  a  G«iirt  Has  Bmh  Aboliahad 

power  to  inipose  final  judgment  and  a  sentence  subsequently  imposed   by 

sentence   in  liquOr  cases,   where    the  such  colirt  is  without  jurisdiction  and 

defendant  has  pleaded  guilty  or  noh  cannot  be  allowed  10  stand.     Gorman 

tontendert,     Philpot  v.  State,  65  N.  H.  v.  People,  17  Colo.  596. 

230.  In  Pending  Casta,  —  The   Texas  Act 

Magistrate  Moi  Pdssessing  jHrisdiclioH  of   1893  Which  took  away  the  criminal 

cf  Person,  —  If  a  magistrate    cannot  jurisdiction  of  the  Districi   Courts  of 

have  a   party   arrested  and   held  for  Dallas  county  allowed  those  courts  to 

sentence    by    any    legal     Warrant    or  retain  jurisdiciion  to  impose  sentence 

authority,  he  has  no  jurisdiction  of  the  in  cases  pending  at  the  time  when  the 

person    of    the    accused    and    cannot  act  went  into  effect.     Miller  v*  State, 

acquire  any   by  consent.       Com.     v.  34  Tex.  Crlm.  392. 

Malone]^,  145  Mass.  205.  S.  Wells  v,  Newton,  loi  Ga.  141. 

1<  In  *re  McVey,  50  Neb.  461;  Exp,  Qaalifleatlon of  Jadges.  —  A  judgment 

Cox,  (Idaho  18^3)  j2   Pac.   Rep.  197;  or  sentence  rendered  by  a  tribunal  in 

State  V.  Manse!*  32  S;  Car.  468;  Ex p,  which  three  persons  sat  as  judges,  all 

Creel,  29  Tex.  Appt  439.  of  Whom   participated  in  the  proceed- 

Jiirlidioftion  ef  Mart  Sabstilated  for  An*  ings,    when    bv  law   but  one  of    the 

other.  —  Under  the   California  Consti<*  persons    constituting    the    court    was 

tution  of  1879,  the  Superior  Court  of  qualified  td  sit  or  act  in  rendering  the 

San    Franbisco    created    thereby    has  judgment,    is  erroneous.       People  v. 

jurisdiction  as   the   Successor   of  the  Boric,  96  N.  Y.  188,  reversing  '^i  Hun 

abolished  cburts  to  sentence  a  defend-  (N.  Y.)  360. 

ant  to  the  house  of  correction  instead  Oiroait  Jadge  PrMiding  at  Itesorder'i 

of  to  the  state  prison.    Ex p.  Flood,  64  Ootirt  of  Detroit— A  judge  of  the  Wayne 

Cal.  251.  Circuit  Court  in  Michigan  may  preside 

Federal  Jarisdietion  to  Confine  in  State  at  the  trial  of  a  crime  in  the  recorder's 
PonitontiAry.  —  Under  Rev.  Stat.  U.  S.,  court  of  Detroit,  upon  the  recorder's 
§§  554K>  5542,  a  federal  court  has  do  request,  and  has  full  authorit)  (o  pro- 
jurisdiction  to  sentence  a  defendant  td  nounce  sentence.  At  any  rate,  where 
confinbmeht  in  a  state  penitehtiary  ex-  on  Writ  of  error  no  question  of  the 
cept  where  the  imprisonment  is  to  be  authority  of  such  judge  to  preside  was 
for  mote  than  a  ye^r  or  at  hard  labor,  raised  the  defendant  cannot  on  a  sub 
in  which  cases  the  statute  tXpressiy  sequent  writ  of  error  question  such 
authorizes  such  a  sentertce  of  impris-  judge's  right  to  pronounce  sentence, 
onment.  In  re  Bonner,  151  U;  S.  242,  People  v,  Dane,  81  Mich,  '^t^  following 
foifowing  In  re  Mills,  135  U.  S.  263.  People  v.  Gallagher.  75  Mich.  51a. 

Diiferefat  Sentolicos  by  Different  Oonrtf.  4.  After  Term  Should  Have  Ended.  —  In 
—  It  is  settled  law  in  Michigan  that  on  Texas  a  judgment  Or  sentence  entered 
a  conviction  at  cirtuit  of  a  ctime  With-  after  the  day  on  which  the  term  should 
in  the  jurisdiciion  of  a  justice  ho  have  ended  is  void  as  being  by  a  court 
greater  sentence  can  be  given  than  not  lawfully  in  session.  Ex  p,  June- 
could  have  been  pronounced  by  a  jlis-  man,  28  Tex.  App.  486. 
tlce.  Brown  y.  People,  39  Mich.  57;  After  End  of  Special  Seaiiou.  —  Under 
Nelson  v.  People,  38  Mich.  618;  Mat-  the  statutes  of  AVrtr  York^  after  the  ses- 
ler  of  Sllverthorn»  73  Mich.  644;  sion  of  the  Court  of  Special  Sessions 
People  V.  Hlrringtort,  75  Mich.  lu.  was  ended  the  justice  had  no  power  to 
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2.  Sendition  by  Other  than  Trial  Judge.  —  A  judge  who  did  not 
try  the  case,  if  legally  presiding,  has  jurisdiction  to  pronounce 
sentence.*  There  is  no  constitutional  principle  which  requires 
that  judgment  on  conviction  must  be  pronounced  by  the  same 
judge  before  whom  the  trial  was  had,  and  sentence  may  therefore 
be  rendered  by  a  court  differently  constituted  from  the  one  in 
which  the  prisoner  was  tried.* 

The  Buoceseor  of  a  Trial  Judge  has,  therefore,  power  to  pass  sentence 
upon  a  prisoner  convicted  before,  but  not  sentenced  by,  his  pred- 
ecessor in  office.'     This  power  should  be  limited,  however,  to 

revive  or  reorganize  the  court  at  a  sub-  received   the   verdict.     And    where  a 

sequent  period   for  the  purpose  of  ren-  judge  leaves  the  bench  in  the  progress 

dering  judgment.  Latti more  z'.  People,  of   a   criminal   trial   and    his   place  is 

(Supm.  Ct.  Spec.  T.)  lo  How.  Pr.  (N.  taken  by  another  judge,  who  receives 

Y.)  336.  the  verdict,  and  thereafter  the  regular 

Continuation  of  General  Sessions  to  Com-  judge  lesumes  his  seat  and  passes  on 

plete  CaseBeirun.  —  Where  the  Court  of  a  motion   for  a  new  trial,  ivithout  ob- 

General  Sessions  was  continued  in  ses-  jection,    the    defendant  cannot  after- 

sion  after  the  time  prescribed  for  its  wards  object  to  his  passing  sentence, 

adjournment,  in  order  to  conclude  the  People  v.  Henderson,  28  Cal.  466. 

trial  of  a  cause  previously  begun,  as  Sentence  Minieterlal  —  Bgr  Attorney  for 

authorized  by  Laws  N.  Y.  1846,  p.  4,  State. —  Under  the  laws  of  iV^»jj<>«ri  the 

it  was  lawfully  in  session  for  the  pur-  act  of  passing  sentence  is  merely ^min- 

pose   of   passing   sentence  in  another  isterial,  coming  after  the  trial  is  over, 

criminal  cause  in  which  a  conviction  and  can  be  performed  by  a  judge  who 

had  previously  been  had.     Lowenberg  was  attorney  for  the  state  on  tfie  trial. 

7f,   People,   27  N.   Y.   336,  (Supm.  Ct.  State  v.  Shea,  95  Mo.  85. 

Gen.  T.)  5  Park.  Crim   (N.  Y.)  414.  Calling  In  Judge  for  Mere  Purpoee  of 

Sentence     by    Regular     Judge     After  Sentence.  —  Under  the  laws  of /1/ij.r^f/r/ 

Adjournment  by  Judge  Pro  Tern.  —  In  a  the  judge  of  one  judicial  circuit  has 

criminal    prosecution    it   was  claimed  no  authority   to  call   in   the  judge  of 

that  a  judge /r^  tempore  of  the  District  another  circuit  for  the  mere  purpose  of 

Court  had   no    power  to  adjourn   the  passing     sentence     on    a    defendant, 

court  for  a  couple  of  days,  and  that  State  7t,  Shea,  95  Mo.  85. 

this  being  so,  a  sentence  by  the  regular  2.  People    v.    Bork,   96    N.   Y.    188, 

judge  on  the   day   adjourned   to   was  rez/crsini^  ^i  Hun  (N.  Y.)  360. 

void,  as  being  a  sentence  rendered  by  New  York.  —  It  matters  not  that  the 

a  court  not  really  in  session.     It  was  same  judges  of  the  general  term  of  the 

held  thatthe/r^  tempore  judge  had  this  Supreme  Courl  who  heard  a  case  upon 

power  of  adjournment  and    that   the  review   did    not    constitute   the  court 

sentence  was  correctly  entered.     State  when    sentence    was    pronounced   by 

1/.  Palmer,  40  Kan.  474.  them,   the  court  being  legally  consti- 

Sentence  at  Special  Term. — Under  Rev.  tuied.      Moett    v.    People,    85    N.   Y. 

Code  Ala.,  §  752.  in  force  in  1871.  a  373. 

sentence  on  an  indictment  for  a  felony  Sentence  by  One  Judge  After  Trial  by 
tried  at  a  special  term  of  the  court  not  Two.  —  After  a  trial  and  conviction  he- 
held  on  the  application  of  the  accused  fore  both  judges  of  a  federal  Circuit 
nor  in  consequence  of  a  failure  to  hold  Court,  it  is  competent  for  the  court 
a  regular  term  was  held  invalid.  Over-  when  held  by  only  one  of  the  judges 
SI  reel  v.  State,  46  Ala.  30.  to   pass   sentence  of  death.     U.  S.  v, 

1.  People  V.  Henderson,  28  Cal.  466.  Gordon,  5  Blatchf.  (U.  S.)  18. 

See  also  Weaver  v.  People,  33  Mich.  3.  Pegalow  v.  State,  20  Wis.  61. 

296.  Suooe^ng  Judge  at  Subsequent  Term. 

Judge  Presiding  During  Portions  of  Pro-  —  Where  after  a  verdict  of  guilty  the 

oeedings.  —  The  judge  of  a  disttict  in  judgeship  becomes  vacani,  as  by  the 

which   a  cause    was   tried    may   pass  death   of  the  occupant,  a    succeeding 

sentence  on  a  verdict  of  guilty  although  judge  at  a  subsequent  term   has  full 

the  judge  of  another  district  presided  power  to  pronounce  the  judgment  on 

during  the  argument  of  the  cause  and  the  verdict  which  should  have    been 
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supplying  the  omissions  of  such  predecessor.* 

8.  In  Open  Court  and  in  Banc.  —  The  sentence  can  regularly  be 
pronounced  only  in  open  court,'  and  it  is  held  in  some  cases  that 

the  judgment  in  a  criminal  trial  should  be  rendered  by  the  court 
in  banc.^ 

IV.  Bequisiteb  to  Suppoet  AiTD  FouHDATioN  FOB  —  1.  In  Gen- 
eral —  There  are  certain  preliminaries  in  a  criminal  case  which 
are  requisite  to  lay  the  foundation  or  support  of  the  judgment 
and  sentence  of  the  court.* 

pronounced  by  the  first  judge.    Charles  Sentenoo  In  Other  than  Court  Boom.  — 

V.  State,  4  Port.  (Ala.)  107.  Where  from  special  emergency  in  a 

Where  a  Disoretion  Is  Oiven  by  Statute  cause  it  is  necessary  to  occupy  a  room 
as  to  the  Pnniihment  there  might  be  In  the  court  house  other  than  the  court 
some  reason  for  saying  ihat  the  judge  room,  the  rendition  of  sentence  in  such 
who  pronounced  the  sentence  should  place  is  not  available  error  in  the  ab> 
be  acquainted  with  the  circumstances  sence  of  prejudice  to  the  defendant. 
of  the  case  as  disclosed  at  the  trial,  in  Such  action  is  not  in  contravention  of 
order  to  award  the  proper  degree  of  the  Indiana  Bill  of  Rights,  g  13,  secur- 
punishment;  but  no  such  reason  can  ing  to  the  accused  "  the  right  to  a  pub- 
apply  where  the  statute  fixes  the  pen-  lie  trial,"  since  the  mere  pronouncing 
alty  to  be  imposed.  Pegalow  z/.  State,  of  sentence  is  no  part  of  the  trial. 
20  Wis    61.  Reed  v.  State,  T47  Ind.  41. 

Propriety  of  Trial  Judge  Pronounoing  8.  People  v,  Vermilyea,  7  Cow.  (N. 

Sentenoo.  —  Where  the  trial  jud^e  had  Y.)  108.     But  see  U.  S.  z/.  Gordon,  5 

power  to  grant  a  new  trial  on  his  own  Blatchf.  (U.  S.)  18. 

observation  of  any  impropriety  in  the  In  MaiiaohuMttB  it  is  competent  for 

conduct  of  the  witnesses,  or  because  the  Supreme  Judicial  Court  when  held 

he  did  not  believe  them,  it  is,  perhaps,  by  a  single  justice  to  pronounce  the 

most  proper  for  the  succeeding  judge  sentence  of   the   law  against  the  de- 

to  grant  a  new  trial  instead  of  pro-  fendant  in  a  capital  case  on  a  plea  of 

nouncing  sentence  unless  it  appears  by  guilty.     Opinion    of  Justices,  9  Allen 

evidence   from  some  source  that  the  (Mass.)  585;    Green  v.  Com.,  12  Allen 

judge  before  whom  the  cause  was  tried  (Mass.)  155. 

was  satisfied  with  the  verdict.    Charles  4.  Hooesiity  of  Plea. —  It  is  essential 

V.  State,  4  Port.  (Ala.)  107.  in  a  criminal  case  that  a  plea  be  en- 

Bemedy  for  Correcting  Error.  —  Where  tered  by  or  for  the  defendant,  and  if  this 

the  court  still  has  jurisdiction  after  the  be  not  done  there  can  be  no  sentence 

passing  of  a  term,  if  another  than  the  upon    a  conviction.     Without  a   plea 

trial  judge,  afterwards  presiding,  passes  there  is  no  issue,  and  without  an  issue 

sentence,  error  in  such  sentence  cannot  there   is  nothing  to  try.     Hoskins  t^. 

be  corrected  by  habeas  corpus,  but  must  People,  84  111.  87;  Johnson  v.  People^ 

be  reviewed  by  writ  of  error.    Ex  p,  22  111.  314;  Yundt  v.  People,  65  111.  372. 

Williams,  26  Fla.  310.  Thus  where    the  judgm^t   recites 

1.  Thus   where   the   law    fixed    the  that  the  defendant  pleaded  not  guilty 

maxi-mum  but  not  the  minimum  pun-  to   a  count  charging  him  with  theft, 

ishment,  and   the  sentence  had   been  showing   specifically   that   he  did  not 

suspended  by  the  trial  judge  under  cir-  plead   to  the  second  count  charging 

cumstances  indicating  his  opinion  that  him   with    receiving  stolen    property, 

no  punishment  should  be  inflicted,  as  upon  which  count   the   verdict  found 

where  he  had  discharged  the  prisoner  him  guilty,  the  conviction  is  without  a 

on  his  own  recognizance  in  a  nominal  plea  upon  which  to  stand,  and  a  judg- 

amount,  a  subsequent  sentence  by  a  ment  thereon,   though  in   accordance 

different    judge   was   held   erroneous,  with   the   verdict,    will   be  set  aside. 

Weaver  r.   People,  33  Mich.  296.     See  Gaither  v.  State,  21  Tex.  App.  527. 

also    People    v.    Blackburn,   6    Utah  See  generally  article  Arraignment 

347.  AND  Plea,  vol.  2,  p.  770. 

S.  Wright    V.    State.   103    Ala.    95;  Heoestity  of  Indiotment.  —  In  a  crim- 

Aspden's  Appeal,  24  Pa.  St.  182;  Ver-  inal  case  requiring  prosecution  by  in- 

QOi)  V.  Aleop,  T.  Bs^ym.  68.  dictment  or  information  it  is  essential 
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Verdict  or  Plea  of  Guilty.  —  Thus,  in  general,  except  where  there  is 
a  plea  of  guilty  or  nolo  contendere,  no  aentence  can  be  passed 
without  a  verdict  of  a  jury  as  a  basis  therefor,*  though  In  some 
cases  a  finding  by  the  court  may  answer  this  purpose.* 

Independent  Judgment  of  Conrt.  —  After  a  verdict  of  conviction  or  a 

{riea  of  guilty  or  nolo  contendere  it  Is  not  necessary  that  the  court 
tself,  in  the  exercise  of  its  independent  judgment  upon  the  facts, 
and  as  a  condition  of  its  authority  to  sentence,  should  adjudge 
that  the  defendant  is  guilty  of  the  crime  charged  before  imposing 
the  sentence  prescribed  by  law.     It  is  sufficient  for  the  court  to 

that  the  original  Indictment,  or  if  that  will  be  reversed,  even  though  the  de< 
be  lost  or  destroyed  a  substituted  one,  fendant  consent  to  such  proceeding, 
be  on  file  or  before  the  court  when  Morgan  v.  People,  136  III.  161. 
judgment  is  rendered  or  sentence  pro-  In  Arkansas  a  practice  grew  up  of 
nodnced;  otherwise  the  judgment  or  passing  sentence  in  cases  of  mis- 
sentence  is  without  foundation  and  a  demeanor,  at  least,  on  issues  of  not 
nullity.  Patez/.  State,  21  Tex.  A  pp.  191;  guilty,  submitted  by  consent  to  the 
Plercet^  Slate,  14 Tex.  App.  365;  Turner  Circuit  Court  sitting  as  a  jury.  See 
V,  State,  16  Tex.  App.  318;  Harwood  v,  Gdess  v.  Stats,  6  Ark.  147;  Rector  ». 
S»ate.i6Tex.  App.4T6:  Schultzt/.  State,  State,  6  Ark.  187;  Robinson  v.  Stale.  7 
15  Tex.  App.  258.  See  Cawley.?/.  State,  Ark.  122;  McBnde  v.  State,  7  Ark.  374. 
37  Ala.  152.  But  it  has  now  been  expressly  decided 

In  Smith  r/.  State,  4  Greene  (Iowa)  in   that  state   (hat  there   is   no  mode 

189,  it  Was  held  that  the  mere  fact  that  known  for  a  trial  of  a  criminal  Issue 

the  indictment  was  stolen  or  missing  other  than  that  by  jury,  and  that  noth- 

after  the  trial  will  not  prevent  the  ren-  ing  short  of  a  confession  of  the  facts  or 

dition  of  a  valid  judgment.  a  finding  by  verdict  of  the  jury  can 

Buiitisnot  indispensable  to  sentence  authorize   a    judgment  of  the  court, 

that  the  original  Indictment  should  be  even  by  waiver  or  consent  of  the  de- 

before   the   court.     Its   place   may  be  fendant.     WiUon  r.  Slate.  t6  Ark.  601. 
supplied  by  copy,  like  any  other  record        flentenoe  Without  Admistion  or  Proof  of 

or  pleading,  in  the  manner  prescribed  Ooilt.  —  Where   the   defendant   pleads 

by  practice  or  statute.     Mounts.  State,  specially  and  his  plea  Is  overruled,  it  is 

14  Ohio  295;  Schall2  V.  State,  15  Tex.  error  to  impose  sentence  without  his 

App.  258.  admission   of  guilt  and  without  proof 

See  also  generally   article    Indict-  thereof.      Decker  v.   People,  25  Hun 

MENTS,     Informations,     and     Com-  (N.  Y.)  67. 
PLAINTS,  vol.  TO.  p.  344  Admlssloii  of   Sttflleient   Etidonco    to 

Hotioe  of  flentenee  to  Bfform  Boliool.  ^-  Convict.  —  Where  a  defendant,  wiibout 

The  provision  of  Gen.  Stat.  Mass.,  c.  76,  withdrawing  a  plea  of  not  guilty  pre- 

6  26  (Pub.  Stat.    Mass.,  c.  8n,  §  34),  viously  interposed  to  a  complaint  in  a 

for  notic^io  the  mayor  or  selectmen.  District  Court,  admitted  that  there  was 

before  sentencing  a  boy  10  the  reform  sufficient  evidence  to  convict,  it  was 

School,  Is  merely  directory;    omission  held  to  be  too  late  on  an  appeal  to  the 

thereof  does  not  affect  the  validity  of  Supreme  Court   for  him   to  take  ad- 

the  sentence.     Fanning  v.  Com.,  120  vantage  of  the  Irregularity  of  the  court 

Mass.  388.  in  adjudging  him  guilty  and  sentencing 

As  to  commitments  of  minors  see  him  to  imprisonment  without  hearing 

article  Commitments,  vol.  4,  p.  582.  any  evidence.    State  v,  Donahoe,  19  R. 

1.  State  V,  Cross,    34  Me.   594;  At-  I.  454. 
wood  V.  Atwater,  34  Neb.  402.  8.  In  Lotdslaaa  a  Jury  Trial  Hay  Bo 

Vpon  an  Agreod  fltatemont   of  ?aets  Waived,  and  the  parish  judge  may  by 

Oentence  cannot  be  passed.     State   v,  his  decree  find  the  defendant  guilty. 

Cross,  34  Me.  594.  State  v.  Williams.  30  La.  Ann.  1162. 

Flttdlngo   by    Court.  >-  In    Illinois   a       In  Inferior  Courts  where  a  jury  is  not 

judgment  of    a    Circuit    Court    in    a  required  the  magistrate  must  find  the 

felony  case,  based  upon  the  finding  of  defendant  guilty  before  he  can  impose 

the  judge,  without  a  finding  of  the  Tact  sentence.     Atwood  v.  Atwater,  34  Neb. 

of  guilt  by  a  jury,  is  erroneous  and  402. 
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state  a  judicial  determination  that  the  defendant  has  been  duly 
convicted  of  the  offense  named,  and  the  sentence  which  follows 
will  give  legal  effect  to  that  adjudication.^ 

2.  On  Plea  of  Ouilty.  —  Where  the  defendant  pleads  guilty  it  is 
the  right  and  duty  of  the  court  to  pronounce  upon  him  the 
sentence  of  the  law  '  without  any  further  proceedings  and  with- 
out any  independent  adjudication  of  guilt.' 

AieeitaiiiiBg  VbtX  Flea  Ii  IntolUgMilly  and  Freely  Made.  —  Before  proceed* 
ing  to  make  such  plea  the  foundation  of  a  judgment,  however, 
the  court  should,  and  frequently  by  statute  must,  see  that  it  is 
made  by  a  person  of  competent  intelligence,  freely  and  volun- 
tarily, and  with  a  full  understanding  of  its  nature  and  effect  and 
of  the  facts  on  which  it  is  founded.^ 

1.  Davis   V.   Utah,    151    U.   S.    262;  charge  the  crime  of  murder  in  the  first 

People  V,  McEwen.  (Supm.  Ct.   Gen.  degree;  and  under  such  an  indictment 

T.)67  How.  Pr.  (N.  Y.)  105;  Green  v.  a  plea  of  guilty  of  murder  in  the  first 

Com.,  12  Allen  (Mass.)  155  [approving  degree    will   authorize  a  sentence    of 

Com.  V.  Horlon,  9  Pick.  (Mass.)  20SJ;  death,  although  ihe  plea  does  not  set 

Com.  w,    Richards,    17   Pick.   (Mass.)  out  the    particular  facts  which  show 

2g6;  Webster  v.  Com.  5  Cush.  (Mass.)  that    the   crime    was    murder  in    the 

386.     See  also  infra,   XI.    1.   Formal  first  degree.    Green  v.  Com.,  12  Allen 

J^a rts  and  Style  in  General,  (  M  a ss . )  155. 

If  a  Pleikof  Nolo  Contendert  If  Accepted  Flea  Conferring  Joriidiction  to  Sender 

it  is  not  necessary  or  proper  that  the  Judgment  at  Sabseqnent  Term.  —  A  vol- 

court  should  adjudge  the  party  to  be  untary  plea  of  guilty  to  an  indictment 

guilty,  for  that  follows  as  a  legal  in-  found  against  the  defendant  while  be 

ference  from  the  implied  confession,  is  in  jail  to  answer  the  charge  confers 

bat  the  court  proceeds  thereupon  to  jurisdiction  over  the  defendant's  per- 

rass  the  sentence  of  the  law.     Com.  v,  son,  which  jurisdiction  is  not  affected 

Dgersoli,  145  Mass. '3S1;  Com.  z/.  lior-  by  the  fact  that  the  rendition  of  the 

ton,   9    Pick.   (Mass.)    206;     Com.   v,  judgment  on  such  plea  was  deferred 

Mahoney,  115  Mass.  151.  until  the  next  term  of  court.     Ledger- 

8.  Ex  p.  Dusenberry,   97    Mo.    504;  wood  v.  State,  134  Ind.  ^\,  Jollowed  in 

Green  v.  Com.,  12  Allen  (Mass.)  155;  Harbin  v.  State.  133  Ind.  698. 

Bleviags  v.  People,  2  111.  172.  3.  See  supra^  IV.  i.  In  General, 

Plea  Confesiing  (MEwse  Including  Prior  4.  Green  v.  Com.,  12  Allen  (Mass.) 

Conviction.  —  A  plea  of  "  guilty  of  the  155. 

offense  chargea,"  to  an  indictment  By  Statute  in  Michigan  relating  to 
charging  petit  larceny,  after  a  prior  sentence  upon  a  plea  of  guilty  the 
conviction  of  the  same  offense,  con-  judge  must  satisfy  himself  that  the 
fesses  the  offense  charged,  including  prisoner  acted  knowingly  and  freely 
the  prior  conviction,  and  sentence  may  in  pleading  guilty.  People  r.  Fergu- 
be  pronounced  on  both  charges.  People  son,  48  Mich.  41;  Clark  v.  People,  44 
V.  Delany,  49  Cal.  394.  Mich.  308.     See  also  People  v.  Brown, 

Plea  of  OoU^y  Extending   to   Several  54  Mich.  15. 

Counts. — Where  a  defendant  is  charged  This  statute   not  only  requires  the 

with  burglary  and  larceny  in  separate  judge  to  examine  carefully   into   the 

counts  of  an  indictment,  and  pleads  facts  of  the  case,  which  can  require  not 

**  guilty  as  charged,"  his  plea  of  guilty  less  than  a  search  into  the  depositions 

extends  to  both  charges,  and   he  may  if  they  have  been  returned,  or  similar 

therefore  be  sentenced  for  both,  the  evidence  if  they  have  not  been  taken, 

sen le ace  00  the  latter  to  begin  at  the  but    also    compels   him    to    examine 

expiraiioo  of  ihe   former.      State    v.  the   prisoner   himself   concerning    the 

Robinson,  40  La.  Ann.  730.  circumstances   which  induced   him  to 

Plea  Vot  Stating  Fteta  Showing  Degree  plead  guilty.     It  would  be  improper 

«f    OJEense. —  Under    the    statutes    of  for  the  judge  to  take  anything  on  the 

Massachusetts^  an  indictment  for  mur-  statement  of  the  prosecuting  attorney, 

der,  in  the  usual  form,  is  sufficient  to  or  to  allow  him  to  be  present  at  the 
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Determining  Degree  of  (Mbnee  or  Paniibment.  —  And  under  statutory 
provisions  it  is  often  necessary  for  the  court  to  impanel  a  jury  or 
hear  evidence  itself  to  determine  the  degree  of  the  offense,  the 
punishment  to  be  assessed,  etc.* 

3.  On  Verdict  of  Jury  —  a.  Necessity  of  Verdict  of  Convic- 
TiON.  —  In  order  that  judgment  may  be  rendered  or  sentence 
pronounced  upon  a  verdict  of  a  jury,  the  verdict  must  be  one 
finding  the  defendant  guilty  of  the  offense  charged  and  for 
which  he  is  to  be  punished.* 

b.  Requisites  and  Sufficiency  of  Verdict.  —  A  verdict, 
to  be  the  foundation  of  a  valid  judgment  or  sentence,  must  be 
warranted  by  law,  should  be  regular,  certain,  and  definite,  and, 
in  short,  should  possess  all  the  qualities  requisite  to  a  good  and 
sufficient  verdict.' 

examin.=ilion   of   the    prisoner,   and    it  guilty.     The  jury  has  no  part  in  such 

could  not  have  been  contemplated  that  proceeding.       Opinion   of  Justices,  9 

the  examination  should  be  made  during  Allen  (Mass.)  585;  Green  z/.  Com.,  la 

the  routine  business  of  court  and  in  the  Allen  (Mass.)  155. 

presence  of  all   the  officers  of  justice  2.  Verdict  by  Wrong  Name  Coniidered 

and  the  prosecutor.     Edwards  z'.  Peo-  Aoqnitt&l.  —  Where  the  defendant  was 

pie,  39  Mich.  760.  indicted   by   the   name  of  John  Doe,  a 

See   also  article  Arraignment  and  Chinaman,  but  on  artaignment  stated 

Plea,  vol.  2,  p.  760.  that  his  name  was  Ah  Ye,  and  pleaded 

1.  Ex  p.    Woods.  (Cal.   1895)  41  Pac.  not  guilty,  and  the  verdict  of  the  jury, 

Rep.   796;  Arrano  v.  People,  24  Colo,  received  and  recorded  without  objec- 

233.     See  Easiham  v.  Com.,  (Ky.  1899)  tion,  was:     **  The  jury  in  the  case  of 

49  S.  W.  Rep.  795.  the  People  of  the  State  of  California  v. 

In  Texas,  Code  Crim.  Pro.,  art.   519  Ty  Chin,  a  Chinaman,  do  find  the  said 

(Code  Crim.    Pro.    1895,  art.  555),  pro-  Ty  Chin,  a  Chinaman,  guilty,'*  it  was 

viding  that  **  where  a  defendant  in  a  held  that  this  was  equivalent  to  a  ver- 

case   of    felony    persists    in    pleading  diet  of  acquittal  for  Ah  Ye,  upon  which 

guilty,  if  the  punishment  of  the  ofTense  judgment    of  conviction   against  him 

is  not  absolutely  fixed  by  law  and  be-  could  not  on  any  ground  be  rendered, 

yond  Ihe  discretion  of  the  jury  tograd-  People  r.  Ah  Ye,  31  Cal.  451. 

uate  in  any   manner,  a  jury  shall  be  Acquittal  of  Crime  Chargedi  bnt  Convic- 

impaneled  to  assess  the    punishment  tion    of  Another    Offense.  —  Where   the 

and  evidence  submitted  to  enable  them  jury    by    its   verdict    has  determined 

to   decide   thereupon,*'    is    mandatory  the   prisoner   not   guilty    as   charged, 

and  its  disregard  is  error.     The  stat-  although  it  further  adjudges  him  guilty 

ute,  in  so  far  as  it  requires  the  submis  of  another  crime,  the  trial  court  has  no 

sion  of  evidence,  is  not  intended  solely  jurisdiction   to  sentence  him,  and  its 

for  the  benefit  of  the  accused,  but  it  is  attempt  in  that  diiection  will  be  illegal 

also  intended  to  protect   the  interests  and  void.     In  re  McVey,  50  Neb.  481. 

of  the  state  by  preventing  aggravated  For  sentences  on  verdicts  on  Jiffer- 

cases  of  crime  from   being  covered  up  ent  counts  sec  in/ra,  VIII.  On  Differ. 

by   the   plea  of  guilty,  and  to  prevent  ent  Counts. 

criminals  from  escaping  with  the  min-  8.  State  v.  Ragsdale,  10  Lea  (Tenn.) 

imum  punishment  fixed  by  law.     Josef  671;  Murphy  r/.  State,  7  Cold w.  (Tenn.) 

V.  Stale.  33  Tex.  Crim.  251.  519;  Noles  r.  State,  24  Ala.  672;  Parks 

Massaohaaetts. —  Under  Gen.  Stat.  7\  State.  29  Tex.  App.  597.  See  gen- 
Mass.,  c.  112,  §§  8,  12,  and  c.  160,  erally  article  Verdict. 
§^  I,  3 (Pub.  Stat.  Mass.,  c.  150.  §g  19.  ExoauiTe,  Unauthoriaed,  Irregalar,  or 
13,  and  c,  202,  §§  I,  3),  it  is  competent  Illegal  Verdict.  —  A  verdict  which  ex- 
for  the  Supreme  Judicial  Court,  when  ceeds  the  limits  of  the  law,  or  is  un- 
held  by  a  single  justice,  to  pronounce  authorized,  or  so  irregular  and  illegal 
the  sentence  of  the  law  against  the  de-  that  it  cannot  be  made  the  predicate  of 
fendant  in   a  capital  case  on  a  plea  of  a  legal  sentence,  is  incapable  of  sustain- 
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c.  Responsiveness  of  Sentence  to  Verdict.  —  The  judg- 
ment and  sentence  must  be  responsive  to  and  in  accordance 
"With  the  verdict  of  the  jury;  for  where  there  is  a  fatal  variance 
between  the  verdict  and  the  judgment  and  sentence  the  latter 
are  virtually  without  a  verdict,  which  is  absolutely  essential  to 
their  support.* 

Sentence  for  Precise  Oflbnse  Found.  —  Thus,  where  the  verdict  finds 
the  defendant  guilty  of  one  offense,  the  court  cannot  render  judg- 
ment or  pronounce  sentence  for  another  and  different  offense,* 
even  though  the  latter  be  a  milder  offense  than  that  found  by 


ing  a  judgment  of  conviction  and  a 
sentence  following  the  verdict.  Zaner 
V.  State,  90  Ala.  651. 

Verdict  Containing  Word  Misspelled.  — 
A  motion  to  set  aside  a  judgment  be- 
cause it  is  founded  on  a  verdict  con- 
taining a  word  misspelled  is  frivolous. 
Rolls  V,  State,  52  Miss.  39T. 

Sentence  on  Special  Verdict.  —  As  to 
sentence  on  special  verdict  and  the 
requisites  and  sufficiency  of  the  latter, 
see  Clay  v.  State,  43  Ala.  350;  Scitz  v. 
State,  23  Ala.  42;  People  v,  McClure, 
148  N.  Y.  95;  Short  V.  State,  7  Yerg. 
(Tenn.)  510 


(Tex.  Crim.  1897)  41  S.  W.  Rep.  610; 
Kingsbury  v.  State,  37  Tex.  Crim.  259; 
McEntee  v.  State,  24  Wis.  43. 

Sentence  on  One  or  Several  Connts.  —  If 
on  a  single  count  charging  both  bur- 
glary and  larceny  there  is  a  general 
verdict  of  guilty,  it  is  deemed  a  con- 
viction of  burglary  only,  and  the  sen- 
tence is  for  burglary,  not  for  both,  nor 
for  larceny.  Stale  v.  McClung,  35  W. 
Va.  280;  Speers  v.  Com.,  17  Gratt.  (Va.) 
570;  Com.  V,  Hope,  22  Pick.  (Mass.)  i; 
Larned  v.  Com.,  12  Met.  (Mass.)  240; 
Kite  V,  Com.,  11  Met.  (Mass.)  581; 
Breese  v.  State,  12  Ohio  St.  146.     See 


Sentence  on  Verdict  Hot  Stating  Grade    State  v.  Henley,  30  Mo.  509;  Benton  v. 
or  Degree  of  Offense.  —  See  Thomas  v.     Com.,  91  Va.  782. 

State,  5  How.  (Miss.)  20;  Nelson  r.  Where  there  are  several  counts  in  the 
State,  32  Fla.  244;  Hall  7:  State,  31  indictment,  charging  different  offenses, 
Fla.  176:  Lovett  v.  State,  29  I"la.  356;  .  and  there  is  a  verdict  of  guilty  on  one 
Matter  of  Black,  52  Kan.  64;  People  z/.     of    the    counts,    sentence    cannot    be 


Baza,  53  Cal.  690;  Fagg  v.  Slate,  50 
Ark.  506;  McPherson  v.  Slate,  29  Ark. 
225;  Winkler  v.  State,  32  Ark.  552; 
Brown  v.  State,  34  Ark.  232;  Curtis  v. 
Stale,  26  Ark.  439;  Welsh  v.  Slate,  50 
Ga.  128;  Conkey  v.  People,  i  Abb. 
App.  Dec.  (N.  Y.)  418;  Irving  v. 
People,  (Supm.  Ct.  Gen.  T.)  28  How. 
Pr.  (N.  Y.)  205. 

1.  Gaiiher  v.  State,  21  Tex.  App.  527. 

Variance  as  to  Punishment.  —  As  to 
when  there  is  and  when  there  is  not  a 
fatal  variance  between  the  verdict  and 
sentence  as  to  the  punishment  im- 
posed, see  Mitchell  v.  Com.,  93  Va. 
775;  Cole  v.  Slate,  10  Ark.  318:  Clem- 
ens V.  State,  92  Tenn.  282;  Greer  v. 
State,  3  Baxt.  (Tenn.)  322;  Clark  v. 
State,  77  Ind.  399;  Evans  v.  State,  109 


passed  on  another  count  charging  a 
different  offense.'  Gaither  v.  State,  21 
Tex.  App.  527;  Womblej'.  State,  (Tex. 
Crim.  1S97)  43  S.  W.  Rep.  114. 

This  phase  of  the  question  is  fully 
treated  in  another  section.  See  infra^ 
VHI.  On  Different  Counts. 

Verdict  Belating  to  Matter  Well 
Charged.  —  Where  the  indictment  well 
charges  the  defendant  with  assault, 
but  not  with  murder,  and  the  verdict 
finds  the  defendant  guilty  as  charged, 
the  verdict  must  be  held  to  relate  only 
to  that  which  is  well  charged,  upon 
which  a  judgment  and  sentence  for 
murder  cannot  be  given.  Ball  v.  U. 
S.,  140  U.  S.  118. 

Where  an  indictment  is  fatally  de- 
fective  as   an   indictment   for  house- 


Ala.  II;  Coney  v.  State,  loi  Ga.  582;  breaking,  but  is  good  as  an  indictment 

State  V.  Williams,  30  La.  Ann.  1162.  for  petit  larceny,  and  a  general  verdict 

2.  People   V.  Johnson,  71   Cal.  384;  of  guilty  as  charged  in  the  indictment 

People  7/.  Eppinger,  114  Cal.  350;  State  is  rendered,  the  court  cannot  pronounce 

V.   Howard,    19   Kan.   507;    Gaither  v.  judgment  for  the  housebreaking,  but 

State,   21   Tex.   App.   527;  Womble  v.  should  fix  a  proper  sentence  for  petit 

State.  (Tex.  Crim.  1807)  43  S.  W.  Rep.  larceny.     State  v.  Hupp,  31  W.  Va.  355. 

114:  Small  V.  State,  (Tex.  Crim.  1897)  Misleading  into  Noncompliant  Sentence 

38  S.   W.   Rep.  799:  Barfield  v.  Stale,  Not  Presumed.  —  Where  the  indictment 
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the  verdict.*  Certainly  it  is  error  for  the  court  to  pronounce 
judgment  as  for  a  felony  where  the  verdict  finds  the  defendant 
guilty  of  a  misdemeanor  only,* 

ftM^Me  (n  liwer  ofaoie.  —  Frequently  it  is  the  practice  or  a  re* 
qujrement  of  statute,  if  the  verdict  is  for  only  a  part  of  the  offense 
charged  in  the  indictment,  or  if  a  verdict  on  the  full  charge  is  not 
entirely  sustained  by  t^^e  evidence,  to  pronounce  sentence  for  the 
lesser  offense  included  in  the  indictment  and  verdict.' 

4.  By  Dffi^ntt.  -^  It  has  been  stated  that  in  criminal  cases  the 
rule  does  not  obtain  that  when  the  defendant  has  been  duly 
summoned,  the  plaintiff  is  authorized  tp  take  judgment  by 
default  upon  the  defendant's  failure  to  appear  at  the  proper 

U  for  burglary  lo  (bo  «QCond  degree.  Under  Gen,  Stai.  Mass.,  c.  172,  g  16 

and  tbe  aen^ence  is  a  proper  one  for  (Pub.  Slat.  Mass.,  c,  214,  §18),  when  a 

tb^(  ^rade  of  o^ense,  and  nottiing  is  person  indicted  for  fetoqy  is  acquitted 

said  tn    the   verdict  or  judgment  or  by   the   verdict  of  part  of  the  offense 

sentence  gf  the  court  tending  to  show  charged,  and  convicted  of  the  residue, 

(hat  any  of  these  is  for  burglary  in  the  he  may   be    adjudged    guii(y  of    the 

fir^t  degree,  the  sentence  will  not  be  offense  contained  in  such  residue  and 

reversed  on  Ihe  ground  th^it  the  judge  sentenced  thereon.     If  a  less  offense 

might  bav«  been  misled    by  the  in-  is  duly  charged  in  the  indicin^ent,  the 

dorsement    on    the     indictment    intp  case    is    within    this  provision,   even 

sentencing  the  defendant  upon  a  con*  if  one  of  (he  elements  alleged  is  not 

viction  01  burglary  in  the  5rst  degree,  a   necessary    element    of    the  greater 

Irving  V.  Peqple,  (Supm.  Ct.  Gen.  T,)  offense.     Com.  t^.  Squires,  97  Mass.  59. 

28  How.  Pr.  (N.  Y.)  205.  See  also  Com.  v,  Crowley,  167  Mast, 

The  last  verdict  rendered  is  the  one  434. 

with  which  the  sentence  of  the  court  CoD^lotion  U  Crime  Not    Charged  or 

must  accord.    Greer  v*  State,  3  Baxt.  Defectively  Charged.  —  On  a  verdict  of 

(Tenn)  32?.  guilty  of  a  crime  which  was  not  in- 

1.  VVashington  ^.  State,  76  Miss.  270,  eluded  in   the  one  charged  in  the  in- 
Senteace  for  KMevieftaor  OA  CpnvictiQn  dictment,  the  court  may  sentence  the 

for  Ifaloay,  —  Where  the  verdict  is  for  a  defendant   for  an  offense  which   was 

felony  the  defendant   should   be  sent  necessarily  included  in  the  indictment 

tenced  for  that  grade  of  offense  and  and  verdict.     Slate  v.  Scheie,  52  Iowa 

not  for  a  misdemeanor,  else  the  judg-  608. 

ment   will   be  reversed,      Thomas   v.        And  where  an  indictment  is  fatally 

^a(e,  73  Mias.  41^.  defective  as  an   indictment    for    one 

And   where  one  is   found  guilty  of  offense,  but  is  good  as  an  indictment 

acts  which  amount  to  a  felony,  though  for  a  lesser  offense,  and  there  is  a  gcn- 

not  charged  to  be  done    feloniously,  eral  verdict  of  guilty,  the  court  may 

he    cannot    be    sentenced    as    for    a  sentence   for  such   lesser  offense  in- 

misdemeanor.     Com,  v.  Kingsbury,  5  eluded  in  the  indictment  and  verdict. 

Mass.   106;    Com,   v,   Roby.   12  Pick,  State  1/.  Hupp,  31  W.  Va,  355;  Cora. 

(Mass.)  496.     See  Com.  v.  Macomber,  v.  Squire,  i  Met.  (Mass.)  258;  Com.  v, 

3  Mass.  954.  Mahar,    8    Gray    (Mass.)    469;     Com. 

2.  Territory  v,  Conrad.  X  Dak.  348;  v.  Hathaway,  T4  Gray  (Mass.)  392. 
Bedell  1^.  State,  50  Miss.  492:  O'teary  Evidence  ICot  Saataining  Yerdiet  oa 
7/,  People,  (Supm.  C^t.  Gen.  T.)  4  Park.  Satire  Charge.—  Where  there  is  a  ver- 
Criro.  (N.  Y.)  187;  People  v.  Davis,  diet  of  guilty  of  the  offense  charged, 
(Supm.  Ct.  Gen.  j.)  4  Park.  Crim.  (N,  but  the  court  is  pf  opinion  that  the 
Y.)6i;  Hussy  v.  people,  47  Barb.  (N.  evidence  does  not  sustain  the  whole 
Y.)  503.  charge,  it  does  not  commit   error  in 

%,  State  V,  Bloedow.  45  Wis.  279;  pronouncing  judgment  against  the  de« 
McEntee  v.  State,  24  Wis.  43;  State  s^  fendaotfor  a  lesser  offense  necessarily 
Andrews,  17  Me.  103.  See  Stale  9/,  included  in  the  indictment  and  verdict. 
Hall,  loS  N,  Car.  776.  Slate  v,  Keasling.  74  Iowa  528,  /oIIqW" 

Partial    Ceayiotiea   u^d   Acquittal.  —    ing  State  9^,  Scheie,  52  Iowa  608. 
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time ;  since  in  criminal  cases  —  certainly  if  they  are  felony  case 
—  the  defendant  should  be  personally  present  at  the  beginning 
of  and  throughout  the  trial. ^  By  statutes  in  many  of  the  states, 
however,  judgments  by  default  in  criminal  cases  are  authorized.'^ 
V.  Tin  —  SusPEXUOX  -^  1.  Fixing  Time.  —  By  statutory  provi- 
sions in  some  of  the  states  it  is  the  duty  of  the  court  in  certain 
cases  to  fix  or  appoint  the  time  at  which  judgment  will  be  ren* 
dered,'  which  time,  according  to  some  of  the  statutes,  must  not 

1.  See  article  DKFAUI.TS,  vol.  6,  p,  71.  neUber  move^  to  set  Hside  the  indict- 

la  FfimsylTi^vi^  9,  judgment  by  de-  meat  nor  pleads  thereto,  he  becomes 

fault  is  not  authorized,  either  by  the  liable  to  judgment  by  default.     Such 

common  law  or  by  statute,  in  aay  crim-  a  failure  operates  as  a  confession  of  the 

inal  case,  unless  a  judgment  in  out-  facts  charged:  and  in  such  a  case  final 

lawry   proceedings  may  be  so  called,  judgment  can  be  enured  against  the 

Com.  f.  Lehigh  Valley  R.  Co.,  14  Pa.  defendant  on  motion  of  the  state  un- 

Co.  Ct.  341.  less  the  punishment  is  not  definitely 

9.  West  Vlryiiiia.  —  By  Code  W.  Va.,  fixed  by  statute,  and  it  therefore  be* 

c.    158,  §  so,   provision  is  made  for  a  comes   necessary    lo  impanel    a  jury 

judgment  by  default  to  be  rendered  in  merely  to  fix  it.     Com.  v.  Neat,  89  Ky. 

a  misdemeanor  case  for  failure  of  the  241.     To  the  same  effect  see  Com.  v, 

defendant   to  appear   in  obedience  to  Cheek,  i  Duv.  (Ky.>26. 

the  summons.     State  v,  Slactc,  aS  W.  IVken  Discretion  ta  Fix  the  Punish' 

Va.  372.     But  under  this  provision  no  mtnt  Is  Given  to  the  Jury ^  it  is  erroneous 

judgment  by  default  for  imprisonment  to  render  judgment  by  default  under 

can  be  rendered  for  any  misdemeanor,  Crim.   Code  Ky.,  §  258,  upon  the  de- 

either  under  chapters  32  or  151  or  for  fendant's  failure  to  enter  appearance, 

any  other  statutory  misdemeanor,  but  PursifuU  v.  Com.,  (Ky.  189S)  47  S.  W. 

there  may  be  judgment  for  a  fine  by  Rep.  772. 

default.  A  defendant  may  appear  by  Oentrol  ef  Jadgnitnt  ob  Farfelt^  Beoog^ 
counsel  in  any  misdemeanor  case,  Disaace.  —  In  New  York,  where  judg- 
though  it  be  punishable  by  imprison*  ment  on  a  forfeited  recognizance  was 
ment,  but  in  no  case  can  there  be  judg-  entered  with  the  county  clerk,  the  judg- 
ment of  imprisonment  without  having  ment  became  subject  to  the  jurisdic- 
the  defendant  present  at  its  rendition,  tion  and  control  of  the  Court  of  Com- 
State  V.  Campbell,  42  W.  Va.  246.  mon  Pleas  to  the  same  extent  as  if  it 
What  Are  Judgments  by  Default, —  had  been  docketed  therein;  and  that 
All  judgments  where  there  has  been  court  in  its  discretion,  might  remand 
no  appearance  by  the  defendant  are  the  forfeiture  in  whole  or  in  part  or 
judgments  by  default  within  the  mean-  discharge  the  recognizance  upon  such 
ing  of  Code  W.  Va.,  c.  134,  requiring  terms  as  appeared  just  and  reasonable, 
that  where  judgment  by  default  has  People  v.  Petry,  2  Hilt.  (N.  Y.)  525,  5 
been  rendered  a  motion  for  reversal  Daly  (N.  V.)  530. 
must  be  made  before  writ  of  error  can  8.  New  York.  -^  "After  a  plea  or  ver- 
be  taken.  Stale  v.  Slack,  28  W.  Va.  diet  of  guilty,  or  after  a  verdict  against 
372.  the  delcndant  on  a  plea  of  a  former 
Kentaoky.  —  Under  Crim.  Code  Ky.,  conviction  or  acquittal,  if  the  judgment 
§^  157-171,  upon  an  indictment  for  be  not  arrested  or  a  new  trial  granted, 
misdemeanor  final  judgment  may  be  the  court  must  appoint  a  time  for 
entered  against  the  defendant  by  de-  pronouncing  judgment.'*  Code  Crim. 
fault  without  the  intervention  of  the  Pro.  N.  Y.,  g  471;  People  v.  Court 
jury.  Com.  v.  Cheek,  i  Duv.  (Ky.)  Sess.,  66  Hun  (N.  Y.)  550. 
27;  Com.  V,  Neat,  89  Ky.  241.  See  as  Caliisnda. —  Pen.  Code  Cal.,  g  1191, 
to  the  earlier  practice  Canada  v.  Com.,  is  identical  with  the  provision  in  New 
9  Dana  (Ky.)  304.  York.  See  People  v  Mess,  65  Cal.  174. 
Default  for  Failing  to  Plead  to  or  OlFlahoma.  —  Jones  v.  Territory,  4 
Make  Motion  on  Indictment.  —  Under  Okla.  45. 

Crim.  Code  Ky.,  §§  184.   157-171,  if,  Iowa  —  When  Oaissim  Not FrejadioiaL 

upon  the  call  of  an  indictment  for  a  —  The    object    of    Code    Iowa    1873, 

misdemeanor  for  trial,  the  defendant  §  4496  (Code  1897,  ^  543 i)t  in  requiring 

441  Volume  XIX« 


TiM ;  SnipMiion.  SENTENCE  AND  JUDGMENT.       Daring  TtniL 

be  less  than  two  days  (or  some  other  stated  period)  after  the 
rendition  of  verdict,  if  the  court  intends  to  remain  in  session  so 
long.* 

PrMenoe  of  Defendant.  —  It  is  not  error  for  the  court  to  set  the  day 
for  pronouncing  the  sentence  in  the  absence  of  the  defendant. 
It  is  only  necessary  for  the  defendant  to  be  personally  pre.sent 
when  judgment  is  pronounced.* 

2.  During  Term  —  a.  In  General.  —  The  general  rule,  in  the 
absence  of  statute  to  the  contrary,  is  that  sentence  upon  a  plea  or 
verdict  of  guilty  may  be  pronounced  at  the  time  of  the  entry  of 
the  plea  or  the  rendition  of  the  verdict  —  or,  if  a  distinction  is 
taken  between  judgment  and  sentence,  immediately  after  judg- 
ment upon  the  verdict  —  or  may  be  continued  to  any  suitable 
time  during  the  term.' 


a  time  to  be  fixed  for  pronouncing 
jadgment,  is  that  the  defendant  may  be 
advised  in  case  of  conviction  of  the 
time  allowed  to  him  to  prepare  an  ap- 
plication for  a  new  irial  or  motion  in 
arrest  of  judgment,  and  in  cases  where 
there  is  a  plea  of  guilty  that  be  may 
prepare  a  showing  in  mitigation  of 
punishment.  Therefore  the  omission 
of  the  court  to  fix  a  time  for  pronounc- 
ing judgment  is  not  prejudicial  to  the 
defendant,  where  ample  time  for  all 
proper  purposes  is  given  to  him  and 
the  judgment  is  in  fact  not  entered  un- 
til the  next  term,  more  than  a  year 
after  the  defendant's  plea  of  guilty. 
State  V.  Stevens,  47  lovva  276. 

1.  People     V.    Mess,    65    Cal.     174; 


proper  course  of  business  of  the  court, 
and  to  hold  otherwise  would  be  un- 
reasonable and  not  in  harmoqy  with 
the  usual  administration  of  justice. 
Therefore,  where  the  defendant  is  not 
present  when  called  for  sentence,  it 
may  be  delayed  and  pronounced  ac  a 
later  day  of  the  term.  Com.  v.  Thomp- 
son, 18  Pa.  Co.  Cl.  487. 

New  Jersey  —  Panishmeiit  on  Gonyio- 
tion  —  Beasoaable  Delay.  —  The  statute 
of  New  Jersey  providing  that  the  de- 
fendant in  a  prosecution  for  forgery 
"  on  being  thereof  convicted  shall  be 
punished,"  etc.-,  does  not  make  it  im- 
perative upon  the  court  to  pronounce 
sentence  immediately  upon  conviction. 
Sentence  should  not  be  unreasonably 


People  f/.  Johnson,  88  Cal.  171;  People  delayed,   as  a  term  of  imprisonment 

V.    Barton,    88  Cal.   176.     See   further  does  not  begin  to  run   until   the  day 

infra^  v.  2.  fl.  /;/  General,  of   the   sentence   inflicting    it    is   pro- 

Exceptione  Are  Not  Allowed  to  an  order  nounced,  but  a  delay  of  eleven  months 

appointing  the  time   for  pronouncing  was    not   unreasonable   where   it   was 


judgment  under  Pen.  Code  Cal., 
§  1191,  providing  that  the  time  ap- 
pointed shall  be  at  least  two  days  after 
the  verdict  "  if  the  court  intend  to  re- 
main in  session  so  long."  And  the 
order  is  therefore  not  reviewable  in  the 


caused  by  the  interposition  by  the  de- 
fendant of  special  pleas  in  bar  of  cer- 
tain indictments,  upon  the  issues  of 
which  the  advisory  opinion  of  the 
Supreme  Court  was  sought,  sentence 
being   pronounced  immediately   upon 


appellate  court.     Perhaps  the  reason  is     the   rendition  of  the  Supreme  Court's 


that  the  intention  of  the  court  is 
known  to  the  judge  only,  and  the  ap- 
pellate  court  cannot  say  that  he  did 
not  intend  to  remain  in  session  "  so 
long."     People  v.  Mess,  65  Cal.  174. 

2.  People  V.  Galvin,  g  ChI,  115, 

3.  Wright  V.  State,  T03  Ala.  95. 
Penniiyivaiiia  —  Sentence  Forthwith.  — 

Act  Pa.  March  31,  i860,  §  62,  requir- 
ing   sentence    in    certain   cases   to   be 


opinion.     Hall   v.    Patterson,  45   Fed. 
Rep.  352. 

Indiana  —  Sentence  on  Plea  of  Guilty. 
-^  Under  the  Indianastatute (Horner's 
Annot.  Stat.  Ind.,  §  1767)  it  is  the  duty 
of  the  court  upon  a  plea  of  guilty  by 
one  of  age  to  pronounce  sentence  upon 
him  at  the  time,  or  place  him  in  the 
custody  of  the  sheriff  until  sentence. 
Gray   tj.   State,  107  Ind.   177.     But  the 


pronounced  "  forthwith,"  is  directory  court  is  not  bound  to  pronounce  judg- 
and  not  mandatory.  "  Forthwith,"  as  ment  and  sentence  immediately  upon 
there  used,  means  in  the  ordinary  and     a   plea  of   guilty.     It   may  delay   for 
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On  Sunday.  —  A  sentence  or  judgment  pronounced  on  Sunday, 
however,  is  void,  this  day  being  dies  nonjuridicus,^ 

ttatntat  Bagnlating  TinM  After  Plan  or  Yerdiet.  —  Statutes  in  some 
states  provide  against  the  passing  of  sentence  within  a  certain 
time  after  the  entry  of  a  plea  of  guilty,*  and  in  a  number  of 

the  purpose  of  hearing  testimony  as    presumed  that  the  respective  sentences 


to  aggravating  or  palliating  circum- 
stances. Smich  V.  Hess,  91  Ind.  424. 
And  by  the  escape  of  the  prisoner 
judgment  on  the  plea  of  guilty  may 
be  necessarily  delayed  until  he  can 
be  arrested  and  brought  into  court. 
Shaffer  v.  State,  100  Ind.  365. 

No  Preset  ibed  Time  for  Justice*  s  J^^S' 


were  uttered  at  the  same  point  of  time, 
in  compliance  with  statute.  Ex  /. 
Kayser,47  Mo.  253. 

Sentence  at  Close  of  Term. —  In  New 
York  prisoners  are  seldom  sentenced 
at  (he  time  when  they  are  found  guilty 
by  the    jury,  but    generally   are   sen- 
tenced    at    the    close    of    the    term. 


fnent,  —  In  Indiana  there  is  no  statute     after  all  the  cases  ready  for  trial  have 


fixing  the  time  after  finding  or  verdict 
in  which  judgment  in  criminal  cases 
shall  be  rendered  by  justices  of  the 
peace.  Sturgeon  v.  Gray,  96  Ind.  166. 
Session  of  Conrt  After  Time  for  Adjourn- 
ment.—  Where  the  Court  of  General 
Sessions  was  continued  in  session  after 
the  time  prescribed  for  its  adjournment 
in   order   to  conclude    the  trial   of  a 


been  disposed  of;  and  sentence  is 
sometimes  delayed  to  enable  counsel 
to  prepare  and  engross  exceptions,  and 
for  other  reasons,  and  during  such  de- 
lays other  cases  are  taken  up  and  tried. 
Lowenberg  v.  People,  27  N.  Y.  336. 

1.  Baxter  v.  People,  8  III,  368; 
Arthur  v.  Mosby,  2  Bibb  (Ky.)  589. 

As  to  entry  of  sentence  on  Sunday, 


cause  previously  begun,  as  authorized     see  infra,  XII.  Entry. 


by  Laws  N.  Y.  1846,  p.  4,  it  was  law- 
fully in  session  for  the  purpose  of 
passing  sentence  in  another  criminal 
cause  in  which  a  conviction  had 
previously  been  had.  Lowenberg  v. 
People,  27  N.  Y.  s-ib,  (Supm.  Ct.  Gen. 
T.)  5  Park.  Crim.  (N.  Y.)  414. 

Sentences  on  Several  Convictions.  — 
Rev.  Siat.  Mo.  1879,  §  '^59  (Rev. 
Stat.  1889,  §  3954),  contemplates  that 
all    the   convictions  of    a   prisoner  at 


2.  On  Request  of  the  Befendant  the 
sentence  on  a  plea  of  guilty  may  be 
pronounced  at  once,  before  the  expira- 
tion of  the  two  days  allowed  by  statute 
in  Texas.  Doans  v.  State,  36  Tex. 
Crim.  468. 

In  Utah  it  has  been  held  that  a  judg- 
ment passed  on  the  defendant's  re- 
quest in  less  than  six  hours  after  a  plea 
of  guilty  is  entered,  in  violation  of  the 
statutes,   constitutes  at  most   a  mere 


any  one   term  of  court  shall   precede  irregularity  not  reviewable  on  habeas 

his     being     sentenced     in     any    one  corpus.     In  re  Barton,  6  Utah  264. 

case,   and,    regularly,   the    first    term  Eeoord  Not  Showing  Violation  of  Time 

of  imprisonment  should  be  pronounced  Limit. —  A    record   showing   that    the 

against    a    prisoner  on    his   first  con-  petitioner  was  arraigned  and  pleaded 

viction,   and   so  on;    but   where   this  guilty,  and  **  requests  that  sentence  be 

course    is    pursued    and    sentence    is  now    passed    upon    him,"  and  on  the 

pronounced  upon  him  for  one  offense,  same  day  bentence  was  imposed,  does 

then  sentence  for  other  offenses  should  not  make  necessary  the  inference  that 

follow  in  regular  order,  each  term  be-  less  than  six  hours  intervened  between 

ginning  at  the  termination  of  the  term  the  plea  and  sentence,  in  violation  of 


to  which  the  prisoner  has  been  just  pre- 
viously adjudged.  Though  sentences 
imposed  upon  several  convictions  of 
eeveral  distinct  offenses  may  all  be 
pronounced  against  the  defendant 
upon  the  same  day,  yet  it  is  neither 
irregular  nor  erroneous  to  impose  the 


the  statute  of    Utah.     In  re  Barton,  6 
Utah  264. 

Applicability  of  California  Stotnte  to 
Plea  of  Onilty.  —  It  is  doubtful  whether 
the  limitation  of  time  in  Pen.  Code 
Cal.,  §  1x91,  within  which  judgment 
must  be  rendered  after  verdict,  applies 


respective  sentences  on  diffeient  days     at  all  to  the  case  of  a  judgment  upon 


of  the  same  term.     Ex p,  Jackson,  96 
Mo.  116. 

Where  the  record  shows  that  a  pris- 
oner was  sentenced  on  two  or  more  in- 
dictments on  the  same  day,  it  will  be 


a  plea  of  guilty.  By  the  terms  of  the 
act  the  time  for  which  judgment  must 
be  delayed  begins  to  run  at  the  date  of 
the  rendition  of  the  verdict;  and  if 
there  is  no  verdict  it  is  difficult  to  see 
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sUtes  it  is  required  that  a  specified  time,  usually  two  days,  shall 
elapse  between  a  verdict  of  conviction  and  a  sentence  thereon.* 

eau0at  or  Wkiver.  —  Under  the  familiar  principle  that  a  party 
may  waive  a  right  created  by  statute  for  his  benefit,  the  defend- 
ant may  waive  the  time  for  judgment  given  to  him  by  statute  by 
consenting  or  failing  to  object  to  the  court's  action.* 

Motloni  in  ▲rrMt  an4  for  Hew  Trial.  —  Error  in  rendering  judgment 
before  the  expiration  of  the  specified  time  after  verdict  is  not 
prejudicial  where  motions  for  a  new  trial  and  in  arrest  of  judgment 
were  made  by  the  defendant  and  acted  on  by  the  court  and  further 
delay  could  m  no  way  have  been  beneficial  to  the  accused.* 

b.  Pending  Motion  in  Arrest  or  for  New  Trial.  —  It  is 

held  that  a  motion  in  arrest  of  judgment  must  be  decided  before 
sentence  is  pronounced  and  cannot  be  continued  until  after 
sentence.*  However  well  it  may  be  to  dispose  of  a  motion  for 
a  new  tri^l  before  entering  judgment  against  the  defendant,^  in 
some  jurisdictions  the  court  is  authorized  to  pronounce  sentence 
before  disposing  of  a  motion  for  a  new  trial/  and  in  the  absence 

where  the  starting  point  is  from  which  W.  Rep.  53a;  O^BHen  v.  Com.,  89  Ky. 

the  lime  is  to  be  reckoned.     People  v.  354;  Parrish  v.  State,  45  Tex.  51. 

Robinson,  46  Cal.  94.  4.  Hood  v.  State,  44  Ala.   81,     Bat 

1.  People  V,  Mess,  65  Cal.  174;  Holly  see  Young  v.  State,  6  Ohio  435,  wbere- 

V.  Com.,  (Ky.  1896)  36  S.  W.  Rep.  53s;  in  it  was  held  that  it  Is  not  reversible 

O'Brien  v.  Com.,  89  Ky.  354;  People  error  to  pronounce  sentence  before  dis- 

V.  Trimble,  60  Hun  (N.  Y.)  364;  Par-  posing  of  a  pending  motion  in  arrest 

risb  V.  State,  45  Tex.  51.  of  judgment. 

Sunday    Kot    Counted    Amoag   Days  Motion  S«b«eq«eatly  Filed  aid  Osapld- 

iLUowed. •— Under    Ciira.     CoJe    Ky.,  ered.  —  There  is  no  merit  in  a  ronten- 

§  283,  providing  that  in  ca^es  uf  C€>a-  tion  that  the  court  erred  in  rendering 

viction  of  felony  the  court   shall  not  a  judgment  against  the  defendant  im- 

pronounce  judgment**  until  two  days  mediately  after  his  motion  for  a  n«w 

after     the    verdict     is    rendered,*'    a  trial  was  overruled  and  before  he  had 

sentence  on  Monday  following  a  con-  time  to  (ile  bis  motion  in  arrest,  where 

viction   on    the   previous  Saturday  is  the    motion  in  arrest   was   thereafter 

erroaeeuB.      The   siatote    means   that  ftled,    considered   by   the    court,    and 

two  juridicsil  days  must  elapse  between  overruled.       State  v,    Eisenhour,   139 

verdict  and  sentence,  and  in  these  two  Mo.  140. 

days   Sunday   is    not    to   be   counted.  0.  See  State  v.  Sehterhoff,  103   Mo. 

O'Brien  v.  Com.,  89  Ky.  354.  47,  following  Slate  v.  Watson,  95  Mo. 

9.  Consent  ov  Fnihtro  to  Objoot  to  Time.  411. 

—  The  defendant  may  waive  the  two  •.  In    Oonnooiiont,    under    the  early 

days'  time  given  to  him  lor  judgment  practice,  a  motion  for  a  new  trial  did 

and    sentence     by     Pen.    CcKle    Cal.,  not   suspend   tbe  judgment,    but  the 

§  1191,   and  may  consent  or  ask  that  judgment  was  first  rendered  and  then 

judgment  be  pronounced  immediately  the  motion  was  allowed,  execution  only 

on  the  rendition  of  the  verdict.     People  being  stayed.      Lockwood  i^.  Jones»  7 

V.    Robinson,   46   Cal.   94;    People    v.  Conn.   431.      But    under  the   present 

Johnson,  88  Cal.  171.     And  a  failure  to  practice   the   motion   for  a   new  trial 

object  to  the  action  of  the  court  in  pro-  may  be  allowed  either  before  or  after 

nouQcing  sentence  less  than  two  days  judf?ment,  the  usual  practice  being  to 

after  the  rendition  of  the  verdict  is  a  render  final  judgment  and  afterwards 

waiver  ol  the  right.     People  z/.  Barton,  allow  the  motion.     States^.  Vaughan, 

88  Cal.  176;  Peonle  w.  Johnson,  88  Cal.  71  Conn.  457;  Tomlinson  v.  Derby,  41 

171;  Peoples/.  Mess,  65  Cal.  174.     See  Conn.  268;    State  w.   Hoyt,  46  Conn, 

also  Yones  v.  Territory,  4  Okla.  45.  330. 

a.  Holly  f\  Com.,  (Ky.  1896)  36  S.  In    Inilaan,    by   Rev.    Stat.    iMi, 
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of  a  showing  that  the  defendant  was  prejudiced  by  the  eouil's 
rendering  judgment  before  a  motion  for  a  new  trial  was  filed  and 
passed  upon  there  is  no  reversible  error.  ^ 

c.  Pending  Exceptions  or  Appeal  —  Btfort  ietu«Bi#M  «r  Bt«e^ 
tloiiB.  —  In  the  absence  of  a  statute  or  rule  to  the  contrary  there 
is  nothing  to  preclude  the  sentencing  of  the  prisoner  before  the 
end  of  the  term  at  which  he  is  convicted,  and  therefore  before 
the  time  for  settling  exceptions  has  expired.' 

Pttdiag  MvtiovB  aftd  DiUury  XM«pfiotti«  ^^  There  are  in  «ome  states 
statutes  providing  that  if  exceptions  made  during  or  after  the 
trial  are  frivolous,  immaterial,  or  intended  for  delay  only,  and 
the  trial  justice  so  decides,  judgment  may  be  entered  and  sen- 
tence awarded  in  such  manner  as  the  court  shall  deem  reasonable, 
notwithstanding  the  allov/ance  of  such  exceptions.' 

Pending  AppMl.  —  The  general  rule  requires  that  sentence  shall 
be  pronounced  and  the  judgment  thus  made  complete  and  final 
before  an  appeal  can  be  taken.  Under  some  statutes  creating  a 
distinction  between  judgment  and  sentence,  however,  it  is  neces- 
sary for  a  final  judgment  of  conviction  to  be  entered  before 
appealing,  but  the  sentence  is  not  to  be  pronounced  until  after 
the  appeal  has  performed  its  function.^ 

§  184.2,  a  motion  for  a  new  trial  may  them  to-  the    Supreme  Court  for  its 

be  filed  after  judgment  and  during  the  opfnion  before  sentence;    but  he  can 

term  at  which  it  was  rendered.     This  judge   whether  thev  are    or  are   not 

provision  radically  changes  the  rule  of  frivolous  as  well  t>efore  the  bill  of  ex- 

the  former  code  and  makes  the  de^  ceptions  is  settled  as  afterwards,  and 

cislons  rendered  under  it  inapplicable,  is  under  no  necessity  of  delaying  the 

Calvert  v.  State,  91  Ind.  473.  sentence  to  await  the' action  of  counsel 

1.  Reed  v.  Slate,  147  Ind.  41;    Cal-  in  settling  the  bill.     See  also  State  t, 

vert  z/.  State,  gt  Ind.  473.  Heller,  76  Wis.  517. 

PrmuptionofAbaiidoiimnit  of  notion.  Sontonoo  Mora  llUflg  Instfaotion. -- 

—  A  judgment  cannot  be  reversed  on  An  objection  thai  sentence  was  lmprop«- 

the    ground    that   the    sentence    was  erly  pronounced  because  the  charge 

passed   pending  a   motion  fof  a  new  of  the  court  was  excepted  to  but  was 

trial,  where  from  the  record  it  must  be  not  filed    until    after   judgment  was 

presumed  that  the  motion   for  a  new  given  is  not  sustainable.     Cathcart  z/. 

trial  was  abandoned  before  judgment.  Com.,  37  Pa.  St.  108. 

Blackburn  v.  State.  25   Ohio  St.  554.  •-  Muhignn.  —  People  v.  Wright,  Sg 

rtViw^  Young  V.  State,  6  Ohio  435.  Mich.  70;  Crofoot  v.  People,  19  Mich. 

PrMtiee  Disapprovedi  ^  The  action  of  ^54. 

a  special  judge  presiding  in  rendering  Atdssaehusetts.  —  Com.     if.    Clifford, 

judgment  and  hastening  the  defendant  145  Mass.  97;    Com.  v.  Meserve,  156 

to  his  imprisonment  before  the  expira-  Mass.  61. 

tiort  of  the  time  allowed  for  filing  and  Btattmoat  of  BOMOiui  for  BAfOling  8Uy. 
hearing  a  motion  for  a  new  trial  Is  —  Under  Acts  Mass.  1895^  C.  469,  the 
not  commendable  or  approved.  If  the  defendant  in  a  criminal  case,  not  cap- 
action  does  not  indicate  that  the  mo-  ital,  may  be  sentenced  notwlthstand- 
tion  for  the  new  trial  was  prejudicial,  ing  his  exceptions;  and  the  judge,  in 
it  subjects  the  court  to  that  possible  refusing  to  stay  the  sentence  or  execu- 
criticism.    Reed  if.  State,  147  Tnd.  41.  tlon  thereof,  is  not  called  upon  to  state 

S.  People  V.   Becker,  48   Mich.  43,  his  reasons  for  doing  so.     Com.  v. 

wherein  It  was  said   that  under  the  Brown.  167  Mass.  144. 

statute  of  AfirhigaH  if  the  judge  thinks  4.  See  State  r.  Vaughah.  7I  Conn, 

the  exceptions  are   not  frivolous,  he  457:  Bonier  v.  Stale,  5  Tex.  App.  ««o; 

may,  after  they  are    settled,  certify  Cordovat^.  State,6Tek.  App.445;^jr/. 
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3.  At  Snbieqnent  Term.  —  Ordinarily  the  judgment,  unless  for 
good  reason  it  is  delayed,  should  be  pronounced  at  the  trial  term 
of  court ;  ^  but  it  is  well  settled  that  in  the  absence  of  a  statute 
to  the  contrary  the  power  to  pass  sentence  may  be  exercised  after 
the  term  at  which  the  defendant  was  convicted,*  and  even  by  a 
different  judge  holding  the  same  court.' 

4.  Sufpension  —  a.  In  General.  —  The  authorities  agree  that 
the  court  may,  in  the  exercise  of  its  discretion,  suspend  sentence 
for  a  reasonable  time,  or  temporarily  for  stated  periods  from  time 
to  time,^  and  there  can  be  no  doubt  that  the  court  may  suspend 
the  sentence  or  judgment,  for  any  proper  purpose,  and  continue 
the  case  until  the  succeeding  term.* 

Btaioai  for  Delay.  —  Many  good  reasons  may  be  suggested  for  the 

State,   94  Ala.  431.     See   further  for  parted  with  its  power  to  render  judg- 

a  full  treatment,  infrc^  XV.  Appellate  ment.     Clan  ton  z^.  State,  96  Ala.  11 1. 

Review  and  Proceedings.  Judgment  at  Term  Later  than  That  Sne- 

As  to  stay  or  suspension  of  sentence  Deeding  Convietion.  —  The  Texas  statute 

pendingappeal,  see  ariicle  Supersedeas  making  provision  for  rendering  judg- 

OR  Stay  ok  Proceedings.  ment  at  the  next  term  after  verdict  did 

1.  Greenfield  v.  Sute,  7  Baxt.  not  restrict  the  general  power  of  the 
(Tenn.)  18.  court  to  render  a  judgment  at  a  later 

2.  Clanton  7/.  State,  96  Ala.  iii;  period  than  the  next  term  when  it 
People  V.  Felix,  45  Cal.  163;  U.  S.  v,  clearly  appeared  that  the  prosecution 
May,  2  MacArthur  (D.  C.)  512;  Easter-  had  not  been  abandoned  and  a  proper 
ling  V,  State,  35  Miss.  210;  State  case  for  the  delay  was  presented.  Exp, 
V,    Watson,    95    Mo.    41 1;     WiUiams  Beard,  41  Tex.  234. 

V,   Com.,    29    Pa.    St.    102;    Whitney  8.  Charles   v.   State.   4  Port.   (Ala.) 

*'.  Stale,  6   Lea  (Tenn.)  247;    State  ?'.  107;  U.  S.  v.  May,  2  McArthur(D.  C.) 

Miller,  6  Baxt.  (Tenn.)  513.  513.     See  Weaver  r.  People,  33  Mich. 

A    I>enial   of  This  Power  Would   Be  296;  Ex  p.  Williams.  26  Fla.  310.    See 

Highly  IneonTonient  in  and   prejudicial  also  supra^  III.   2.  Rendition  by  Other 

to  the  administration  of  criminal  jus-  than  Trial Judj^e. 

tice,  as  preventing  the  suspension  of  4.  People  v.  Kennedy,  58  Mich.  372; 

sentence  in  cases  where  it  is  proper  or  People  v.  Felker,  61  Mich,  no;  People 

necessary.     People   r.   Felix,   45   Cal.  v.  Brown,  54  Mich.  15;  State  i/.  Crook, 

163;    State    r.    Watson,   95    Mo.   411,  115  N.  Car.  760;  People  v.  Blackburn. 

Philpot  V.  State,  6^   N.   H.  250.     See  6  Utah  347;  Ex  p,  Williams,  26  Fla. 

also  infra,  V.  4.  a.  In  General.  310;    Philpot  v.  State,  65  N.   H.  250; 

Until  a  Judgment  It  Bendered  or  the  State  v,  Addy,  43  N.  J.  L.  113. 

cause  is  in  some  way  disposed  of  it  is  6.  State  v.  Overton,  77  N.  Car.  485; 

still   pending    and    stands    continued  Thurman  v.  State,  54  Ark.  120:  State 

with  the  unfmished  business  until  the  v.  Ray,  50  Iowa  520;  State  v.  Miller,  6 

next  term,  at   which   time   judgment  Baxt.  (Tenn.)  513;  People  t^.  Reilly,  53 

may   be   pronounced.       Greenfield   v.  Mich.  260;    People  v,   Felix,  45  Cal. 

State,  7  Baxt.  (Tenn.)  18.  163;  Stale  v.  Watson,  95  Mo.  411. 

Abeenee  of  Priaoner  Prerenting  Bentenoe  Preenmptions  —  As  to  Consent  to  Delay. 

During  Term.  —  The  law   requires  the  — Where  a  judgment  upon  a  verdict  of 

presence  of  the  defendant  in  open  court  guilty  was  postponed  at  the  request  of 

when  sentence  is  pronounced,  and  if  the  defendar.1  until  a  certain  day  to 

after  verdict  of  the  jury  the  defendant  enable  his  counsel  to  make  a  motion 

absents  himself  during  the  remainder  for  arrest  of  judgment  and  for  a  new 

of  the  term,  so  that  sentence  cannot  be  trial,  and  on  that  day  he  did  not  ap- 

legally  pronounced  against  him  during  pear  or  request  to  appear  in  court  to 

the  term,  he  cannot  thereby  escape  the  make  his  motion,  and  the  term  was 

penalty  at  a  subsequent  term,  unless  adjourned  shortly  afterwards,  it  was 

by  some  act  on  the  part  of  the  state,  held    that    the    defendant     must    be 

such   as  a    discontinuance,   or    some  assumed  to  have  been  wholly  indiifer- 

other  sufficient  cause,   the  court  has  ent  to  the  delay  and  to  have  consented 
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observance  of  the  practice  just  stated.  Thus  it  may  be  proper 
to  allow  to  the  defendant  time  to  move  for  a  new  trial,  to  per- 
fect an  appeal,  or  to  present  a  petition  for  pardon,  or  to  allow  to 
the  court  time  to  consider  and  determine  the  sentence  to  be 
imposed,  etc.* 

Jnrifldietion  to  Bentenee  the  Defendant  at  a  term  to  which  the  case  has 
been  adjourned  is  not  lost  by  the  suspension  of  sentence,*  but  it 
may  be  lost  by  abandoning  the  prosecution  ■  or  by  unreasonable 

thereto  under  Code  Crim.  Pro.  N.  Y.,  stances,    the     pendency    of     another 

§  472,  providinj;^  that  "  any  delay  may  indictment,  or  other  sufficient  circum- 

be  waived  by  the  defendant,"  and  that  stances.     Ex  p,  Williams,  26  Fla.  310. 

the  court  had  not  lost  jurisdiction  to  Allowing  Opportunity  to  Xake  Saetitn- 

pronounce  judgment  at  a  subsequent  tion  or  Sedress.  —  Where  the  law  gives 

term.     People  v.  Everhardt,  104  N.  Y.  to   the   judges   a   discretion   over  the 

591.  affirming  (Supm.  Ct.  Gen.   T.)  5  quantum    oi    punishment,   they   may 

N.  Y.  Crim.  91.  with  propriety  suspend   the  sentence 

As  to  Propriety  of  Suspension, — Where  for  the  avowed  purpose  of  affording  to 

nothing  appears  to  the  contrary  the  the  convict    an  opportunity  to   make 

appellate  court  will  presume  in  favor  restitution    to    the    person   peculiarly 

of  the  propriety  of  the  action  of  the  aggrieved  by  his  offense  or  to  redress 

lower  court  that  there  was  good  cause  its  mischievous  consequences.     When 

for    suspension.     Smith    v.   Hess,   91  judgment  is  to  be  pronounced  the  use 

Ind.    424;    State    r.    Miller,   6  Baxt.  which  has  been  made  of  such  oppor- 

(Tcnn.)  513.  tunity  is  very  proper  to  be  considered 

An  Indefinite  Suspension  of  Sentence  by  the  court  in  the  exercise  of  that  dis- 

for  about  nine  months,  extending  over  cretion.     State  v.  Bennett,  4Dev.  &  B. 

until  the  next  term,  during  which  time  L.  (N.  Car.)  43. 

the  prisoner  is  at  large,  though  it  may  AsUng  Advice  of   Suprome  Court  on 

be   unreasonable,  is   not    such   abuse  Questions  of  Law.  —  The  right  given  by 

of  the  discretion  vested   in   the   trial  statute  in  y\vw  Kc?ri&  to  obtain  a  review 

judge  as  to  necessitate  a  reversal  of  of  a  criminal  case  on  exceptions  su- 

the  judgment.     People   v.    Reilly,    53  persedes  the  necessity  for  the  practice 

Mich.  260.  previously   established,  by   which  an 

A  Refusal  to  Continue  the  Time  for  inferior  court  of  criminal  jurisdiction, 

judgment,  after  a  number  of  conttnu-  after  conviction,  suspended   sentence 

ances  have  been  granted,  is  not  error,  and  asked  for  and  obtained  the  advice 

People  V,  Holmes,  (Cal.  1899)  58  Pac.  of  the  Supreme  Court  as  to  doubtful 

Rep.  917.  questions  of  law  that  had  arisen  on  the 

I.Smith    V.     Hess,    91    Ind.    424;  trial.     Such  practice,  however,  has  not 

People    V.    Blackburn,   6    Utah    347;  been  abolished,  and  it  is  competent  for 

People  V,  Felix,  45  Cal.  163:  People  r.  the  Supreme  Court  to  entertain  such  an 

Brown,  54  Mich.  15;  People  f.  Felker,  application   and   to  advise   the   court 

61  Mich,  no;  People  v,  Kennedy,  58  below    upon    the   merits.      People   v. 

Mich.  372.  Bruno,  (Supm.  Ct.  Gen.  T.)  6  Park. 

For  Asoertalnmont  of  Appropriato  Ben-  Crim.  (N.  Y.)  657. 

tence.  —  The  Court  of  Quarter  Sessions  2.  State  v,  Schierhoff,   103   Mo.  47, 

of  Philadelphia  has  power  to  remand  following  State  v.  Watson,  95  Mo.  411; 

and  hold  convicts  for  sentence  as  long  People  :'.  Patrich,  118  Cal.  332;  People 

as  may  be  deemed  necessary  and  ad-  v,  Everhardt,  104  N.  Y.  595,  affirming 

vantageous  to  the  ends  of  justice,  and  (Supm.  Ct.  Gen.  1.)  5  N.  Y.  Crim.  91; 

in  the  meantime  may  receive  informa-  Ex  p.  Williams,  26  Fla.  310;  Ledger- 

tion  in  addition  to  that  disclosed  on  wood  v.  State,  134  Ind.  81;  Smith  v, 

the  trial  in  regard  to  an  appropriate  Hess,  91  Ind.  424;  Shaffer  v.  State,  100 

sentence  to  be  passed.     Com.  v.  May-  Ind.  365;  Harbin  r.  Stale,  133  Ind.  698. 

loy,  57  Pa.  St.  291.  8.  Boipention  by  One  Judge  —  Sentenoe 

Xitigating  Cirenmstanooi  orFendoney  by   Another.  —  Where    the    defendant 

of  Another  Indictment.  —  A  court   may  pleaded  guilty  to  a  charge  of  malicious 

suspend  sentence  of  conviction  of  an  injury   to  a    dwelling,   and    sentence 

offender  because  of  mitigating  ctrcum-  was  suspended  by  the  trial  judge  until 
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delay  even  if  the  defendant  consents  to  the  delay.* 

i.  Indefinite  Suspension  or  During  Good  Behavior*  — 

Whether  a  court  may  suspend  sentence  indefinitely  or  during 
good  behavior  is  a  question  upon  which  the  courts  do  not  agree. 

In  some  cases  it  is  held  that  in  the  absence  of  a  statute  to  the 
contrary  the  court  cannot  suspend  sentence  indefinitely  and  thus 
virtually  exercise  the  pardoning  powtr^^  and  that  if  it  does  so  it 

the    next    term,    the    prisoner    being  8.  People  v.  Morrisetle,  (N.  Y.  Oyer 

allowed  to  give  recognieance  in  a  nom-  &  T.)  20  Hovr*  Pr.  (N«  Y.)  Ii8;  People 

inal  amount^  and  the  term  succeeding  v.  Blackburn^  6  Utah  347;  People  v, 

the    trial    term    paased    without    any  Browni  54  Mich.  15*1  U.  S.  v.  Wilson, 

further  steps  being  taken,  it  was  held  46  Fed.  Rep.  748. 

that   this    was    a    practical    abandon-  Stntaaoe  Against  Kisor  and  Obs  ^  Agai 

ment  of  the  prosecution  and  furnished  -^  Under  the  Jntiiana  statutes,  if  the 

a  clear  inference  that  sufh  abandon*  accused  be   under  the  age  of  twenty- 

ment  was  the  intentional  object  of  the  one  years,  the  court  may  in  its  discre* 

suspension.     Ii    was    not    competent,  tton  withhold  sentence  and  order  that 

therefore,  for  another  judge,  holding  the  accused   be  released  during  good 

the  court  temporarily,  to  sentence  the  behavior,  and  may  rearrest  him  and 

prisoner  to  the  penitentiaryi  because  pronounce  sentence  whenever  his  con- 

the  trial  judge  having  distinctly  said  duct  shall  in  the  opinion  of  the  court 

that  he  ought  not  to  be  so  sentencedi  make  such  action   proper.      Smith  v, 

such  action  on  the  part  of  the  succeed-  HesSi  91   Ind^  424*     But  under  these 

ing  judge    was   to  be   considered  not  statutes  it  is  the  duty  of   the  court, 

merely  as  supplying  the  trial  judge's  upon  a  plea  of  guilty  by  one  of  age,  to 

ortiiBsionS,  but  as  overruling  his  deci-  pronounce  sentence  upon  him  at  the 

sion.     Weaver  v.  People^  33  Mich.  296.  time  or  place  him  in  the  custody  of  the 

1.  Sspiralion  of  Yeriod  far  Whioh  Im-  sheriff  until  sentence.     The  court  can- 

prlaonment    Gould     Be    Imposod»  -^  If  not  lawfully   do    any   but   these   two 

a   Sentence   is   delayed    from    time   to  things,    nor  can   the    prosecuting  at- 

time  and  from  term  to  ternif  with  the  torney^  after  the  entry  of  plea  of  guilty 

defendant's  consent,  until  the  expira-  by  the  defendant,  with  or  without  the 

lion  of  the  full    period   for  which  he  consent  of  the  court,  lawfully  agree 

can  be  imprisoned,  the  court  loses  juris-  with  the  defendant  that  he  may  depart 

diction    to- pronounce    sentence,  even  from  the  court  without  sentencct  sub> 

though  during  such  lime  the  prisoner  ject  to  arrest  if  in  the  future  he  shall 

has  been  out  on  bail.     People  v.  Ken-  commit  another  offense  of  a   similar 

n^dy,  58   Mich.  372.     See  also  Slate  v*  character,  or    during  good   behavior. 

Snvder.  gS  Mo.  555.  Gray  v.  State,  107  Ind.  177. 

Court  Not  in  Ssssion  when  Prisoner  Ap*  £ffeot  of  Sotpension  Whore  Lowest  Pnn- 

poart  to  HooeiYO  Bentenoo.  —  Where  the  ishment  to  Bo  Inflieted.  -^  While   there 

court  has  extended   bail  from  lime  to  is  no  doubt  that  it  is  the  duty  of  the 

time,  and  during  subsequent  terms,  by  court  in  which  a  conviction  is  had  to 

successive  orders,  sustains  (he  sentence  proceed  to  judgment  within  the  limits 

and  directs  the  defendant  to  appear  at  prescribed  by  law  for  the  exercise  of  its 

a  stated  time  to  receive  it,  if  the  de-  discretion,  and  that  it  cannot  rightfully 

fendant  appears  at  the  stated  time  and  exercise  the  pardoning  power  by  refus- 

the  court  is  not  in  session  his  sureties  ing  judgment,   yet  where  the  statute 

are  released  and  he  is  under  no  fur-  prescribing   the    punishment   for    the 

ther    obligation     to    present     himself  crime  only  fixes  the  maximum  punish- 

for  Sentence.     People  r.  Kennedy,  58  ment,    thereby  expressly  authorizing 

Mich.  372.  the  court  in   its  discretion  to  hx  any 

If  the  Court  Hao  Lost  the  Bight  to  term  of  punishment  from  such  maxi- 

Sontenooi  such  power  is  not  restored  by  mum  down  to  a  purely  nominal  pun- 

the  request  of  the  defendant's  attorneys  ishmeni,   and  it  is  apparent  from  the 

that  the  sentence  be  further  delayed  so  record  that  the  court  has  determined 

as  to  allow  ihem  to  make  a  case  for  re-  in  the  exercise  of  such  discretion  that 

view  in  the  appellate  court.     People  r.  the  lowest  possible  punishment  should 

Kennedy,  58  Mich.  372.  be  indicted,  the  failure  of  the  court  to 
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cannot  afterwards  pronounce  the  suspended  sentence.^  In  other 
cases  it  has  been  held  that  the  court  has  either  inherent  power 
or  statutory  authority  to  suspend  sentence  indefinitely  or  during 
good  behavior,  or  to  allow  the  defendant  to  go  without  punish* 
ment.* 

ftntaiiM  Afur  Sosptoilon.  —  In  any  case  where  the  power  exists  to 
suspend  sentence  indefinitely  or  during  good  behavior,  the  cor* 

pass  judgmeat  aod  the  suspension  of  time,  upon  the  moiioa  of  either  party, 

the  sentence  daring  the  good  behavior  xo  bring  the  case   forward   and   pass 

of    the    defendant    is    more   a   matter  any  lawful  order  or  judgment  therein, 

of  form  than  of  substance.     In  such  a  Com.  v.  Dowdican,  115  Mass.  133. 

case,  therefore,  a  mandamus  will  not  N«w  York  —  Daring  Good  BehATior. — 

be  issued  to  compel  the  performance  In  People  v.  Court  Sess.,  66  Hun(N. 

of     the    technical    duty,    particularly  Y.)  550,  j^rw/w^  8  N.  Y.  Crim.  355,  it 

where  it  would  run  to  a  judge  other  was  held  that  the   provisions  of  the 

than  the  one  who  suspended  the  sen-  Code  o(  Criminal   Procedure  and  the 

tence.     People  v»  Blackburn,  6  Utah  Penal    Code    required    the    criminal 

347.  courts,  after   a  conviction  of  the  ac- 

1.  People  v»  Allen,  155   111.  61;   U.  cused  upon  a  verdict  of  guilty,  to  fix 

S.  V.  Wilson,  46  Fed.  Rep.  748.  and  prescribe  ihe  punishment  and  pro- 

9.  Allowing  I>«lsndant  to  Oo  Without  nounce  judgment  at  a  time  to  be  named 

Pnnlshmenti  —  Sentence   may    be    sus-  by   the   court;    and   that   Code  Crim. 

pended  with  a  view  of  allowing  the  de-  Pro.,  §  482,  providing  that  if  no  suffi- 

fendant  to  go    without    punishment,  cient  cause  be  alleged,  etc.,  judgment 

The  release  of  the  defendant  on  his  must  thereupon  be  rendered,  does  not 

own  recognizance  and  without  sureties  contemplate  a  case  where  "no  suffi- 

in  a  merely  nominal  amount  signifies  cient  cause  "  can  be  alleged  why  the 

usually  the  latter  purpose,  which,  at  court  should  not  pronounce  judgment, 

least,  is  a  plain  assertion  of  the  judge  except  such  cause  or  causes  as  have  a 

that  he  does  not  regaid  the  offense  as  legal  bearing  upon  the  guilt  of  the  ac- 

one  that  should  receive  a  serious  pun-  cused  or  such  as  may  first  be  brought 

ishment.     Weaver  v.  People,  33  Mich,  to  the  attention  of  the  court  after  such 

296.     See  also  9  Am.  L.  Rev.  600.  conviction,  and  therefore  that  the  court 

Haisaohnsetts  —  Indietment  Laid  on  could  not  suspend  judgment  during 
File. —  It  has  long  been  a  common  the  good  behavior  of  the  defendant, 
practice  in  Massachusetts,  after  verdict  This  case  was  reversed  in  People  r. 
of  guilty  in  a  criminal  case,  when  the  Court  Sess.,  141  N.  Y.  288,  where  it 
court  is  satisfied  that  by  reason  of  ex-  was  held  that  the  provisions  of  the 
tenuating  circumstances,  or  the  pend*  Criminal  Code  were  merely  declaratory 
ency  of  a  question  of  law  in  a  like  of  the  law  as  it  always  existed,  for  it 
case  before  a  higher  court,  or  other  was  always  the  duty  of  the  court  to  im- 
sufficient  cause,  public  justice  does  not  pose  punishment  upon  conviction,  but 
require  an  immediate  sentence,  to  that  this  duty  was  never  supposed  to 
order  with  the  consent  of  the  defend-  be  inconsistent  with  the  power  to  sus- 
ant  and  of  the  attorney  for  the  com-  pend  the  judgment  until  the  next  term 
mon wealth,  and  upon  such  terms  as  of  the  court,  or  indefinitely.  Further- 
the  court  in  its  discretion  may  impose,  more  by  the  amendment  to  the  Penal 
that  the  indictment  be  laid  on  file;  Code  in  Laws  1893,  c.  279,  it  is  ex- 
and  this  practice  has  been  recognized  pressly  provided  that  the  court  may  in 
by  statute.  Stat.  1865,  c.  223;  1869,  its  discretion  suspend  sentence  during 
c.  415,  §60.  Such  an  order  is  not  equiv-  the  good  behavior  of  the  person  con- 
alent  to  a  final  judgment  or  to  a  nolle  vicled  where  the  maximum  term  of 
prosequi  or  discontinuance,  by  which  imprisonment  prescribed  does  not  ex- 
the  case  is  put  out  of  court;  but  it  is  a  ceed  ten  years  and  such  person  has 
mere  suspending  of  active  proceedings  never  before  been  convicted  of  a  felony, 
in  the  case,  which  dispenses  with  the  To  the  snme  effect  see  People  v.  Web- 
necessity  of  entering  formal  continu-  ster,  (Supm.  Ct.  Spec.  T.)  14  Misc.  (N. 
ances  upon  the  dockets,  and  leaves  it  Y.)  6i7,  affirmed  i  N.  Y.  App.  Div. 
within  the   power  of  the  court  at  any  631. 
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responding  power  must  exist  to  pronounce  sentence  after  the 
expiration  of  the  suspension.* 

c.  On  Payment  of  Costs.  —  In  some  of  the  states  a  practice 
is  in  vogue  of  suspending  a  sentence  of  fine  or  imprisonment 
either  generally  or  indefinitely  or  until  some  specified  term  of 
court,  upon  the  payment  of  or  agreement  to  pay  the  costs  of  the 
prosecution,  and  on  default  imposing  the  suspended  sentence.* 

d.  For  Insanity.  —  Insanity  of  the  prisoner  supervening  after 
verdict  and  before  sentence  is  a  good  cause  for  staying  or  sus- 
pending sentence;'  and  ordinarily  where  doubts  arise  as  to  the 
sanity  of  a  person  subsequent  to  verdict  against  him  and  prior  to 
sentence  the  court  may  and  will  cause  an  investigation  to  be 
made.* 

1.  People  V.  Webster,  (Supm.  Ct.  the  general  power  of  putting  a  prisoner 
Spec.  T.)  14  Misc.  (N.  Y.)  617,  affirmed  convicted  before  them  on  probation  by 
I  N.  Y.  App.  Div.  631;  People  v.  indefinitely  holding  the  conviction  over 
Graves,  31  Hun  (N.  Y.)  382,  2  N.  Y.  him,  as  is  done  in  higher  courts  by 
Crim.  123.  putting  an  indictment  on  file.     Com.  v. 

Change  in  Bights  or  Stains  of  Prisoner  Maloney,  145  Mass.  205. 
After  Suspension.  —  In  People  v.  Bar-  Where  Judgment  Is  Sospended  Against 
rington,  (Ct.  Sess.)  15  A.bb.  N.  Cas.  (N.  Two  Convicted  Persons  on  the  condition 
Y.)  161,  3  N.  Y.  Crim.  139,  i  How.  Pr.  that  one  of  them  pay  all  the  costs  of 
N.  S.  (N.  Y.)  35,  it  was  held  that  the  the  prosecution,  and  such  person  pays 
Court  of  Sessions  might  suspend  sen-  only  part  thereof,  the  presiding  judge 
tence  after  conviction  and  might  at  any  may  impose  the  suspended  sentence 
time  afterwards  impose  the  sentence  though  such  defendant  has  already 
prescribed  by  law;  but  if  the  rights  or  been  committed  to  jail  for  default  of 
status  of  the  prisoner  were  changed  payment  of  such  costs.  Stale  v, 
after  the  suspension  of  sentence,  as  if  Crook,  115  N.  Car.  760. 
the  prisoner  was  under  the  age  of  six-  Rendering  Judgment  Different  from 
teen  years  and  would  properly  be  sen-  That  Suspended.  —  VVh?re,  after  sen- 
tenced to  the  house  of  refuge,  which  tence  has  been  pronounced  and  a  few 
would  not  disfranchise  him,  he  could  days  of  the  imprisonment  have  been 
not,  after  passing  that  age,  be  sen-  suffered,  the  defendant  has  been 
tenced  to  imprisonment  in  the  state  brought  into  court  and  the  judgment 
prison,  as  would  be  necessary  under  suspended  on  his  agreement  to  pay  the 
the  conviction  previously  had.  costs,  the  court  may.  at  a  subsequent 

2.  See  State  v.  Crook,  115  N.  Car.  term  because  of  his  failure  to  pay  the 
760:  Gibson  v.  State,  68  Miss.  241;  costs,  render  a  different  judgment  from 
State  V.  Addy,  43  N.  J.  L.  113;  Com.  the  former  one,  the  second  judgment 
V,  Dowdican,  115  Mass.  133.  See  also  being  in  diminution  of  the  first.  State 
infra,  V.  5.  Parts  of  Judgments  at  v.  Whitt,  117  N.  Car.  804. 
Different  Terms.  8.  State  v.  Brinyea,  5  Ala.  241.     See 

Practice  in  JuBtioe*!  Court  in  Massachu-  also  article  Insane  Persons,  vol.  10, 

letts.  —  There  is   nothing  in  the   stat-  p.  121%  et  seq, 

utesof  Massachusetts  which  gives  to  a  4.  InLouisiana  the  court  has  the  right 
trial  justice  authority  to  settle  a  crim-  upon  the  suggestion  of  the  district  at- 
inal  case  before  him  by  receiving  the  torney  to  cause  an  investigation  to  be 
costs  from  the  defendant  and  discharg-  made  into  the  sanity  of  a  person  con- 
ing him  without  judgment  and  without  victed  where  doubts  arise  subsequent 
a  continuance,  on  his  agreement  to  to  verdict  and  prior  to  sentence;  and  if 
present  himself  for  sentence  at  any  direct  authority  is  necessary  for  this 
future  time  on  notice.  Apart  from  the  purpose  that  authority  can  be  found  in 
abuse  to  which  such  a  power  would  be  Rev.  Stat.  La.,  §  1768.  State  ex  rel, 
liable,  the  functions  and  course  of  pro-  Chandler,  45  La.  Ann.  696. 
ceeding  of  justices  of  the  peace  pre-  In  Georgia  a  prisoner  in  a  capital 
scribed  by  statute  show  that  it  was  case  is  not  entitled  to  be  heard  upon 
never  intended  that  they  should  have  the  question  of  insanity  between  ver- 

450  Volume  XIX. 


Time:  Snipension.  SENTENCE  AND  JUDGMENT.  Part!  of  Judgment. 

Gnmndlets  Plea.  —  If  there  is  nothing  to  raise  a  doubt  in  the  mind 
of  the  court,  it  is  its  imperative  duty  to  disregard  a  plea  of 
insanity  interposed  when  the  prisoner  is  called  for  sentence. 
Such  a  plea  could  serve  only  to  delay  the  judgment  which  justice 
and  the  law  demand  should  follow  the  crime  with  due  prompt- 
ness, and  the  appellate  court  will  assume  that  in  overruling  such 
a  plea  the  court  found  nothing  to  raise  a  doubt  in  its  mind  as  to 
the  sanity  of  the  prisoner  when  he  was  called  for  sentence.* 

5.  Parta  of  Judpnent  at  Different  Terma.  —  The  judgment  or 
sentence  pronounced  during  the  term  must  express  the  entire 
punishment  imposed,  and  a  judgment  imposing  punishment  can- 
not be  pronounced  by  piecemeal  at  different  terms.*  Therefore 
where  a  party  has  been  convicted  and  sentenced  to  pay  a  fine 
the  court  cannot  at  a  subsequent  term  pass  on  him  a  further 
sentence  of  imprisonment.' 

diet  and  sentence,  because  there  is  no  granted  where  the  court  has  no  doubt 

necessity  for  such  hearing.     Without  as  to  the  sanity  of  the  defendant,  and 

sentence  the  verdict  of  guilty  can  never  the  appellate  court  will  not  disturb  this 

be  carried  into  effect*,  and  the  moment  ruling  on  slight  evidence.     People  v, 

that  sentence  of  death  is  pronounced  Knott.  122  Cat.  410. 

the  right  to  apply  for  an  investigation  A  Plea  of  Insanity  Kot  Corroborated  by 

under  Pen.  Code,  ^  1047,  so  as  to  pre-  any  affidavit  of  friend,  counsel,  physi- 

vent  the  execution  of  the  sentence,  is  ctan,  or  jail  attendant,  nor  by  a  single 

complete.     Baughn  v.  State,  100  Ga.  specific    fact  which  might   move   the 

554.     See   also  tn/ra^   XIV.  5.  b.  For  court  to  further  Inquiry,  will  be  over- 

fnsanity.  ruled  when  interposed   in   bar  of  sen- 

Diseretion    of   Court.  —  Such    a  plea  tence.     Com.  v,  Buccieri,  153  Pa.  St. 

after  verdict  is  only  an  appeal  to  the  535. 

humanity  of  the  court  to  postpone  the  2.  Ex p.  State,  94  Ala.  431. 

punishment    until    a    recovery    takes  8.  People  v,   Felker,  61   Mich,   no; 

place,  or  as  a  merciful  dispensation.  Com.  v.  Keeper,  6  Pa.  Super.  Ct.  420; 

Laros  v.  Com.,  84  Pa.  St.  200;  Com.  Parker  v.  State,  51  Miss.  535. 

V.  Buccieri,  153  Pa.  St.  535.  The  Alternative  Judgment  of  Imptis- 

KeChod  of  Iignry — Jnry  Trial. — There  onment  provided  by  Code  Ala.  (1886), 

arc  no  precedents  in  Pennsylvania  as  to  SS  4503f  4504  (Crim.  Code  Ala.  1896, 

how  the  inquiry  into  the  insanity  of  the  §§  5425.   5426),   in  case  a  fine  imposed 

prisoner  after  the  verdict  shall  be  con-  and  costs  assessed    are   not   paid  on 

ducted,  when   such  a  plea  in  bar  of  a  judgment  therefor  confessed   with 

sentence  is  put  in,  and  it  seems  that  no  sureties,  cannot  be  rendered  at  a  term 

right  of  trial  by  jury  is  involved  in  the  subsequent   to   the   one  at  which   the 

question,  though  if  a  case  of  real  doubt  sentence  for  the  fine  was  passed.     Exp, 

arises  a  just  judge  will  not  fail  to  re-  State,  94  Ala.  431;  Burke  v.  Stale,  71 

lievehisown  conscience  by  submitting  Ala.  377. 

the  fact  to  the  jury.     Laros  v.  Com.,  Suspension  of  Ezecntion  —  Subsequent 

84  Pa.  St.  200.  Addition   to  Judgment.  —  An  entry  of 

1.  Cam.  V.  Buccieri.  153  Pa.  St.  535:  judgment  that  "  in  this  case  it  is  con- 

Coin.  V.  Schmous,  162  Pa.  St.  326.  sideied  by  the  court  that  the  defendant 

Where  tiie  Defense   of  Insanity  Was  should  pay  a  fine  of  ten  dollars  and  the 

Presented  on  the  Trial  and  passed  upon  costs  of  the  case,  but  suspends  judg- 

bv  the  jury,  and  a  conviction  was  had,  ment  until  the  next  term  of  the  court," 

a  motion  to  stay  the  sentence  on  ac*  amounts  to  a  rendition  of  judgment, 

count   of  insanity   cannot    be    enter-  suspending  only  the  execution  of  the 

tained.       State    v.    Brinyea,    5     Ala.  judgment,  and  not  the  judgment  itself. 

241.  It  is  therefore  error  for  the  court  to 

A  Motion  to  Suspend  Sentenee  and  Sub-  add  a  judgment  for  imprisonment  at  a 

mit  a  SpeeiaJ  Issue  of  insanity  under  subsequent  term.     Whitney  v.  Stale,  6 

Pen.  Code  Cal.,  §   1201,   will  not  be  Lea  (Tenn.)  247. 
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Bentenot  on  Vonpayment  of  Coftf.  —  In  those  states,  however,  where 
the  practice  obtains  of  suspending  sentence  of  fine  or  imprison- 
ment upon  the  payment  of  the  costs  of  the  prosecution,  the  sus- 
pended sentence  may  be  imposed  at  a  subsequent  term  if  the 
order  be  not  complied  with.* 

VI  FOBMALITIXB  —  AssEBTiOK  OF  KieHTB  —  1.  Pretence  of  Defend- 
ant —  <j.  WHEN  Corporal  Punishment  Inflicted. —  The 
authorities  are  practically  uniform  in  holding  that  where  corporal 
punishment,  however  slight,  is  to  be  inflicted,  the  defendant  must 
be  present  in  court  when  the  sentence  is  pronounced,  in  the 
absence  of  any  statute  to  the  contrary.* 

1.  State  V,  Crook.   115  N.   Car.  760;        New  Jersey,  —  West  v.  State,  22  N.  J. 
State  V.  Whilt,  117  N.  Car.  804;  Ex p,     L.  212. 

Williams,  26  Fla.  310.     See  also  supra^  New  York, — Son  v.  People,  12  Wend. 

V.  4.  f.  On  Payment  of  Costs.  (N.  Y.)  344;  People  tf.  Taylor.  3  Den. 

Thus   where   the   defendant    pleads  (N.  Y.)  98,  note;  People  t/.  Winchell.  7 

guilty  and  is  liable  to  be  iuiroediately  Cow.   (N.   Y.  )  525;    People   v.  Clark, 

sentenced  to  pay  a  fine  and  costs  and  (Supm.  Ct.  Gen.  T.)  i  Park.  Crim.  (N. 

to  be  imprisoned,  and  the  court,  pre-  Y.)  360;    Dent  v.  People.  (Supm.  Ct. 

sumably   with  the  consent  of  the  de-  Gen.  T.)  46  How.  Pr.  (m.  Y.)  264. 

fendant,  suspends  judgment  and  post-  Ohio.  —  Carper  v.  State,  27  Ohio  St. 

pones  sentence  except   for  costs,    no  572. 

wrong  is  done  to  the  defendant  by  pro-  Pennsylvania^  —  Davis  v.   Com.,    13 

nouncingat  a  future  term  the  sentence  Pa.  Co.  Ct.  545;  Dunn  v.  Com.,  6  Pa. 

for  a  fine  which  might  have  been  im-  St.  384.     See  also  Jewell  v.  Com.,  22 

mediately  given.     Gibson  v.  State,  68  Pa.  St.  94. 

Miss.  241.  Tennessee.  —  State  v.  Jones.  2  Yerg. 

OonpUngFartofSentenoe  with  Order  for  (Tenn.)  22;  Andrews  v.  State,  2  Sneed 

Costs.  —  If  the  court  has  exacted  of  the  Tenn.)  550. 

defendant  upon  his  conviction,  as  the  Virginia,  —  Com.  v.  Crump,   i  Va. 

condition  of  a  so-called  suspension  of  Cas.  172. 

sentence,   what  it  can  legally  require  United  States,  —  Ball  v.  U.  S.,  140  U. 

only  by  judgment — as  where  it  couples  S.    118;    Ex  p.    Waterman,    33    Fed. 

with  the  order  for  costs  an  order  that  Rep.  29. 

a  nuisance  be  abated  —  it  cannot  at  a  England.  —  Rex  v.    Hann,   3   Burr, 

subsequent  term  proceed  to  inflict  the  1,786;  Anonymous,  Lofft  400;  Rex  v. 

remainder  of  what  it  might  have  im-  Harris,  I   Ld.   Raym.   267,  Holt  K.  B. 

posed    originally  by  its  sentence.     If  399,  Skin.  684,  jw^m^xv.  Duke's  Case,  I 

the  defendant  complies  with  such  con-  Salk.    400;     Reg.    v.    Tempteman,    I 

dition  and  is  discharged,  the  exaction  Salk.  56. 

will  be  regarded  as  a  sentence,  and  the  The  Baasoni  for  the  Bnle  are  that  the 

poiver  of  the  court  over  the  defendant  defendant   may   be   identified   by   the 

is  exhausted.     State  v.  Addy,  43  N.  J.  court  as  the  real  party  adjudged  guilty; 

L.  113;  State  V.  Crook,  115  N[  Car.  760.  that  he  may  have  a  chance  to  plead  a 

2,  Alabama.  —  Young    v.    State,    39  pardon  or  move  in  arrest  of  judgment; 
Ala.  357;  Wright  v.  State,  103  Ala.  95.  that  he  may  have  an  opportunity  to  say 

Arkansas,  —  Cole  v.  Slate,   10  Ark.  why  judgment  should    not   be  given 

318'  against  him;  and  that  the  example  of 

Illinois.  — Gannon  v.  People,  127  111.  being  brought   up  for  the  animadver- 

507;    Brooks   V.    People,    88    111.    327;  sion  of  the  court  and  the  open  denun- 

Harris  v.  People,  130  111.  457.  elation   of    punishment   may   tend   to 

Indiana, —  Sturgeon  t/.  Gray,  96  Ind.  deter  others  from  the  commission  of 

166.  similar  offenses.     Fielden   v.    People, 

Mississippi, — Rolls  v.  State,  52  Miss.  128  III.  595  \citing  Rex  v.  Harris.  Holt 

3Qi;    Kelly   v.   State,   3   Smed.  &    M.  K.  B.  399;  3  More  265;  Rex  v.  Speke, 

(Miss.)  518.  3  Salk.  358;  2  Hale  P.  C.  401],  approtted 

Nebraska. — Dodge  v.  People,  4  Neb.  in  Ball  v.  U.  S.,  140  U.  S.  118. 

822.  WiUnl  or  Int^Btional  Aboanoo.  —  It  is 
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Btotutory  Prorlsioiii.  —  This  rule  has  received  the  sanction  of  stat- 
utory authorization  in  some  jurisdictions/  while  in  others  the 
rule  has  been  changed  or  modified  by  statute.* 

Vatnre  of  Ck»rporal  Punishment.  —  This  corporal  punishment  seems 
to  mean  any  kind  of  corporal  privation  or  suffering  which  is 
inflicted  directly  by  way  of  penalty  for  the  offense,  and  conse- 
quently includes  imprisonment.  It  is  in  contradistinction  to 
fine,  and  the  power  of  sentencing  in  the  absence  of  the  defendant 
seems,  according  to  the  general  rule,  to  be  limited  to  cases  of  fine 
exclusively.' 

held  that  thoagh  the  absence  of  the  note,  79  E.  C.  L.  504,  note,   15  Jur. 

prisoner  at  the  time  of  sentence  in  a  1,131. 

felony  case  is  intentional  or  wilful,  yet  Upon  Ailldavitof  Age  and  Infirmity  the 

it  is  error  to  render  judgment,  Harris  court   may  dispense  with  the  personal 

V,  People,  138  111.  63;  Dodge  v.  People,  attendance  of  a  justice  convicted  of  a 

4  Neb.  222;    Reg.  v.   Williams,  18  W.  misdemeanor    in    his    office.     Rex   v. 

R.  806;  even  with  defendant's  consent,  Constable,  7  Dowl.  &  R.  663,  16  £.  C. 

Prine  v.  Com.,  18  Pa.  St.  103.  L.  312,  3  U.  &  Ad.  659.  note,  23  E,  C. 

But  in  Lynch  v.  Com.,  88  Pa.  St.  189,  L.  T54,  note, 

it  was  held  that  where  the  prisoner  in  Effoct  of  Error  on  Judgment.  —  A  judg- 

a  prosecution  for  larcenv  voluntarily  ment,  though  erroneous  is  respect  to 

absented     himself,    a    sentence     pro-  its  rendition  on  the  verdict  in  the  ab- 

nounced  in  his  absence  would  not  be  sence  of  the  defendant,  is  not  void,  but 

reversed  for  this  cause.  is  a  final  judgment,  leaving  nothing 

And  in  Middlebrook  v.  State,  43  undisposed  of,  which  can  be  said  to 
Conn.  257,  a  proceeding  for  contempt  have  been  continued  by  operation  of 
of  court,  where  the  defendant  inten-  law  until  the  next  term.  Harris  v, 
tionally  and  wilfully  absented  himself  People,  138  lU.  63. 
sentence  was  passed  upon  him  in  his  1.  Warrant  for  Arrest  of  Aboant  De- 
absence,  fendaat. —  Under   the    Indiana  statute 

Proseentor  Sefaaing  to  Bring  ITp  Pris-  it  is  the  duty  of  a  justice  of  the  peace 

oner  for  Judgment.  —  Where  a  defend-  to  issue  a  warrant  for  the  arrest  of  the 

ant  convicted   upon  an  indictment  for  defendant,  in  order  to  secure  his  pres- 

publishing  a  libel   was  committed  to  ence  for  th*  purpose  of  rendering  judg- 

prison   at   the  instance   of   the  prose-  ment.     Sturgeon  v.  Gray,  q6  Ind,  166. 

cutor,  who  would  not  afterwards  bring  2.  In  Iowa,  by  statute,  judgment  may 

him   up  for  judgment,  the  court  said  be  rendered  in  the  defendant's  absence 

that  it  could  not  compel  a  prosecutor  to  where  the  offense  charged  is  a  misde- 

be  at  the  expense  of  bringing  a  defend-  meanor.     State  v.  Hughes,  4  Iowa  554. 

ant  in  custody  up  to  receive  judgment  In  Virginia  the   rule  of  the  common 

for  a  misdemeanor;  but  if  the  defend-  law  that  judgment  for  corporal  punish- 

ant   was  too  poor  to  come  up  at  his  ment  can  be  pronounced  against  a  man 

own  expense,  the  court  would,  at  his  onl^   when   he   is   personally   present 

request,  pass  judgment  in  his  absence,  is,  in  cases  of  misdemeanor,  modified 

Rex  V.  Boltz,  8  Dowl.  &  R.  65   5  B.  &  by  Code  Va.,  §  4076,  providing  that  no 

C.  334,  II  E.  C.   L.  247.  4  L.  J.  K.  B.  capias  to  hear  judgment  shall  be  nec- 

262.  3S6ary  in  any  prosecution  for  a  misde- 

Jndgment  by  Defonlt  for  Abatement  of  meanor,  but  that  the  court  may  proceed 

Vnisance.  —  Where  a  defendant  indicted  to  judgment  in  the  absence  of  the  ac- 

for    maintaining  a    nuisance    allows  cused,  and  if  such  judgment  requires 

judgment  to  go  by  default  and  is  under  confinement  in  jail  the  court  may  make 

no    recognizance    to    appear    in    the  such  order  as  may  be  necessary  for  the 

Queen's  Bench  for  judgment,  the  court  arrest  of  the  person  against  whom  such 

will  not.  in  his  absence,  give  judgment  judgment  is,   and    for    the   execution 

that  the  nuisance  be  abated,  though  thereof.     Shiflett  v.  Com.,  90  Va.  386; 

notice  of  the  intention  of  the  crown  to  Price  v.  Com.,  33  Gratt.  (Va.)  8x9. 

pray  for  judgment  has  been  left  at  the  8.  Cole  v.  State,  10  Ark.  318. 

defendant's   residence.     Reg.  v.  ChU  Where  Any  Punishment  Higher  than 

Chester,  2  Den.  C.  C.  458.  17  Q.  B.  504.  Fine  is  required,  whether  in  treason, 

468  Volume  XIX. 


irtrmaliUM :  SENTENCE  AND  JUDGMENT.  Anertlag  iLighti. 

b.  When  Fine  Only  Imposed. — If  a  fine  only  is  to  be 
imposed  it  is  in  the  discretion  of  the  court  to  give  judgment  in 
the  absence  of  the  defendant.* 

c.  When  Codefendant  Sentenced.  —  Since  the  judgment 
against  persons  jointly  accused  of  crime  should  be  rendered 
against  them  severally  and  not  jointly,  the  absence  of  a  codefend- 
ant does  not  prevent  the  pronouncing  of  sentence  on  the  defend- 
ant who  is  present.* 

2.  Informing  Aoonsed  of  Prooeedings  —  Opportunity  for  Asserting 
Rights.  —  By  statute  in  many  states  it  is  necessary,  before 
sentence  is  pronounced,  for  the  court  or  clerk  to  inform  the 
accused  of  the  nature  of  the  charge  against  him,  of  his  plea,  and 
of  the  verdict  of  the  jury.' 

felony,  or  misdemeanor,  the  defendant  ImpoMcL  —  In   Rex   v.   Hann,  3  Burr, 

must  be  present  when  sentence  is  pro-  1786,  it  was  said  that  even  if  a  fine  was 

nounced.     Harris    v.    People,    130  III.  to  be  imposed  and  the  case  was  of  a 

457.  gross  nature  the  defendants  should  ap- 

Impriionmeiit  Until  Payment  of  Fine,  pear  in  person  for  the  sake  of  example 
—  In  a  misdemeanor  case  a  sentence  and  to  prevent  the  like  offenses  being 
directing  the  defendant  to  pay  a  fine  committed  by  others,  as  the  notoriety 
and  ommitting  him  to  the  county  jail  of  their  being  called  up  to  answer  crim- 
until  such  fine  is  paid  inflicts  corporal  inally  would  very  much  conduce-  to 
punishment  and  cannot  be  pronounced  deter  others  from  venturing  to  commit 
in  the  defendant's  absence.  Davis  v.  similar  offenses. 
Com.,  13  Pa.  Co.  Ct.  545,  holding  Fine  Enforced  by  Imprisonment. — 
Tagt^art  v.  Com.,  20  Pa,  St.  527,  in-  Where  imprisonment  is  no  part  of  the 
applicable.  But  it  is  held  that  where  punishment,  but  is  only  a  mode  of  en- 
imprisonment  is  no  part  of  the  punish-  forcing  payment  of  the  fine  imposed, 
ment,  but  is  only  a  mode  of  enforcing  it  is  held  that  the  defendant  need  not 
payment  of  the  fine  imposed,  the  de-  be  present  at  the  rendition  of  the  sen- 
fendant  need  not  be  present  at  the  ren-  tence  or  judgment,  for  if  the  fine  is 
dition  of  the  fine  or  punishment.  Son  paid  upon  the  arrest  of  the  defendant 
V.  People,  12  Wend.  (N.  Y.)  344;  Com.  there  is  no  authority  to  imprison.  Son 
V.  Thompson,  18  Pa.  Co.  Ct.  491.  v.  People,  12  Wend.  (N.  Y.)  344.     But 

1.  Warren   v.   State.    19    Ark.    214;  see  Davis  v.  Com.,  13  Pa.  Co.  Ct.  545. 

Steele   v.    Com.,    3    Dana    (Ky.)    85;  See  also  preceding  subsection. 

People  V.  Clark,  (Supm.  Ct.  Gen.  T.)  i  Discretion  to  Impose  Corporal  Pnniih- 

Park.  Crim.  (N.  Y.)36o;  Son  r.  People,  ment. —  It   is    not    necessary   because 

12  Wend.  (N.  Y.)  344;  Carper  v.  State,  there  is  a  discretion  to  sentence  a  de- 

27  Ohio  St.  572;  Com.  v.  Crump,  i  Va.  fendanl  to  corporal  punishment,  that  he 

Cas.  172;  Rex  v.  Hann.  3  Burr.  1786;  should  be  present.     The  offense  may 

State   V.   Jones,   2   Yerg.    (Tenn.)    22;  be  punishable  by  fine  and  imprison- 

Duke's   Case,    I    Salk.    400;    Reg.    v.  ment  also,  yet  if  the  court  in  the  exer- 

Templeman,  i  Salk.  56.  cise   of  its  discretion   imposes  a  fine 

The  True  Beacon  why  at  common  law  only  the  defendant  need  not  be  pres- 

a  fine  might  be  imposed  in  the  absence  ent.     Com.  v.  Crump,  i  Va.  Cas.  172; 

of  the  prisoner,  and  a  judgment  that  he  People  v.  Taylor,  3  Den.  (N.  Y.)  98, 

be  put  in  the  pillory  or  in  prison  could  note;  Reg.  v.  Kinglake,  18  W.  R.  806. 

not  be  rendered,  was  that  a  regular  pro-  2.  Sturgeon   v.   Gray,   96   Ind.    166. 

cess   to  collect   the    fine   existed,    but  See  also  State  v,  Bradley,  30  La.  Ann. 

there  was  no  process  to  take  a  man  326. 

who  was  at  large  and  put  htm  in  the  8.  See    the   statutes  of   the   several 

pillory.     Son  v.  People,  12  Wend.  (N.  states.     And  see  People  v.  Jung  Qung 

Y.)  344,  citing  Rex   v.    Harris,    i  Ld.  Sing,   70  Cal.  469;    Rhea  v.   U.  S,,  6 

Raym   267,  sub  nom.   Rex  v.  Harrison,  Okla.  249;    Bond  v.  State,  23  Ohio  St. 

12  Mod.  156,  sub  nom.  Duke's  Case,  i  249;  Carper  v.  State,  27  Ohio  St.  572; 

Salk.  400  Barilett  v.  State,  28  Ohio  St.  669. 

Deeirability  of  Preeenoe  when  Fine  Only  The  Judgment  It  Irregnlar  and  Voidable 
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Btringencj  in  Capital  Cases.  —  It  is  not  a  matter  of  formality,  but  of 
necessity,  that  the  prisoner  in  a  capital  case  should  be  informed 
that  his  case  is  not  closed  by  the  verdict  of  the  jury  against  him, 
and  that  he  may  still  urge  any  reason  he  may  have  why  he  should 
not  suffer  death;  and  until  it  appears  that  he  has  been  so 
informed  he  cannot  be  punished.* 

Showing  Ganse  Against  Sentence.  —  Whether  the  prisoner  must  be 
formally  asked  if  he  has  anything  to  say  why  sentence  should  not 
be  pronounced  against  him,  is  treated  in  another  section.* 

3.  Asking  if  Prisoner  Has  An3rthing  to  Say  —  Allocntus  —  a.  In 
General.  —  The  demand  or  inquiry  by  the  court  or  clerk* 
whether  the  prisoner  has  anything  to  say  why  sentence  should 
not  be  pronounced  on  him  is  termed  the  **  allocutus  "  or  **  allo- 
cution,"* and  its  purpose  is  to  give  to  the  defendant  an  oppor- 
tunity to  allege  any  ground  of  arrest,  or  to  plead  a  pardon,  if  he 
has  obtained  one,  or  to  urge  any  other  legal  objection  to  further 
proceedings  against  him.* 

if  the  defendant  has  been  deprived  of  Effect  of  Motion  for  New  Trial. — There 

his  substantial  right  under  Pen.  Code  is  no  mere  formula  in  which  the  pris- 

Cal.,   §   I200,   to   be   informed  before  oner  should  be  informed  of  his  rights; 

judgment  of  the   proceedings  against  it  is  sufficient  that  it  appears  that  he 

him.     People  v.  Jung  Qung  Sing,  70  was  informed  that  the  verdict  did  not 

Cal.  46Q.  conclude  him  from  urging  anything  he 

Safflcienoy  of   Mere    Interrogation. —  might  think  necessary.      Where  the 

Under  Stat,  Okla.,  §  5283,  a  judgment  record   shows  that  after  verdict    the 

and   sentence   is  irregular   where  the  prisoner  did  move  for  a  new  trial  and 

court  failed  to  inform  the  defendant  of  for  a  venire  de  novo^  and  that  the  court 

the  nature  of  the  indictment,  his  plea,  considered  his  motions  and  overruled 

and  the  verdict,  even  though  he  was  them,  it  not  only  appears  that  the  pris- 

8sked  if  he  had  anything  to  say  why  oner  was  informed  that  he  might  move, 

judgment  should  not  be  pronounced,  but  that  he  did  move,  such  reasons  as 

Rhea  v.  U.  S.,  6  Okla.  249.  he  had.  State  v.  Johnson,  67  N.  Car.  55. 

In  a  Misdemeanor  Case  it  is  not  neces-  Informing  Defendant  of  Sight  to  Ap- 

sary  that  the  defendant  be  informed  of  peal.  —  Under    the    provisions   of   the 

the  verdict  of  the  jury.     State  z/.  Lund,  Iowa  Code  that  a  justice  rendering  a 

5?  Kan.  i.  judgment  against  a    defendant  must 

Where  Defendant  Moves  in  Arrest.  —  A  inform  him  of  his  right  to  appeal  there- 
motion  by  the  defendant  in  arrest  of  from,  a  failure  of  the  justice  to  give 
judgment  warrants  the  presumption  this  information  does  not  deprive  the 
that  he  knew  the  nature  of  the  crime  defendant  of  the  right  to  appeal,  nor 
of  which  he  was  charged.  Therefore  does  it  render  the  judgment  of  con- 
an  erroneous  statement  by  the  court  of  viction  void  nor  entitle  the  defendant 
the  crime  charged  in  the  information  to  a  discharge  on  habeas  corpus, 
is  not  prejudicial.  People  v.  Johnson,  Jacoby  v.  Waddell,  61  Iowa  247. 
71  Cal.  384.  2.  See  infra,  VI.  3.  Asking  if  Pris- 

BnfBeieney  of  Beoord.  —  An  objection  oner  Has  A?iythi?ig  to  Say  —  Allocutus, 

to  a  judgment  on  the  ground  that  the  8.  The  Clerk  may  properly  propound 

defendant  was  not  iloti^ed  by  the  court  the  query  to  the  prisoner.      State  v, 

of  the  nature  of  the  charge    against  Ross,  32  La.  Ann.  854. 

him,  of  his  plea,  or  of  the  verdict,  is  4.  Rap.  ^  L.  Law  Diet.;  Lillard  v, 

sufficiently  met  and  answered  by  the  State,  151  Ind.  322. 

recitals   in   the   certified   copy   of  the  5.  Schwab  z^.  Berggren,  143  U.  S.  442. 

judgment    contained    in    the    record,  Thus  the  defendant  may  have  dis- 

which  show  sufficient  to  meet  the  re-  covered    matters    rendering  the   trial 

quirements  of  the  statute  in  that  re-  illegal,   or    he    may   plead    a   pardon 

spect.     People  7A  Johnson,  88  Cal.  171.  or  supervening  insanity.       McCue  v. 

1.  State  f.  Johnson,  67  N.  Car.  55.  Com.,  "3  Pa.  St.  185. 
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b,  NecESSITV  of  — (i)  In  Capital  Cr75^^  —  OooUiiia  t^l  AUMatui 
VoofiMry.  —  At  common  law  and  in  a  majority  of  the  states, 
either  by  practice  or  in  pursuance  of  statutory  provisions,  it  is 
essential  in  capital  cases  that  inquiry  be  made  of  the  defendant 
before  judgment  is  passed  whether  he  has  anything  to  say  why 
sentence  should  not  be  pronounced  against  him.^  And  so  neces- 
sary has  this  formality  been  considered  that  in  many  cases  its 
omission  has  been  he^dto  vitiate  the  sentence  and  furnish  ground 
for  setting  it  aside  and  having  the  prisoner  sentenced  afresh  in 
the  proper  manner.^ 

nMtyine  tkat  AllMutm  Xot  VeoMiary.  —  In  direct  opposition  to  the 
foregoing  doctrine  there  is  a  considerable  array  of  respectable 
authority  to  the  effect  that  the  omission  of  the  allocutus  is  not 
fata,!  error  even  in  capital  casea,'  though  some  of  these  decisions 
state  it  as  the  usual  or  recommend  it  as  the  better  practice.'* 
Indeed,  there  se^ms  to  be  a  grawing  tendency,  even  where  cap- 
ital punishment  is  inflicted,  to  dispense  with  this  ceremony,  or  at 
leasl|  ta  consider  it  Q.ot  ^^s^ntial,  on  the  grpund  that  the  reasons 

\,  Cali/prnia,  —  Peopk       v,     Jun^  po9io£  the  seDi/ence  in  accordance  with 

Quag  Sing.  70  Cal.  469,  the  r^quirenxents  of  law.     Reynolds  v. 

Florida,  —  Keech  v,  ^tate,   15  Fla.  Stat^,  68  Ala.  503. 

5^1.  8.  Sarah  v.  State,  28  Ga.  576;  State 

Kansas, — State  t'.  Jen ningB,  24  Kan.  v.    lloyt.   47  Conn.    518;    Gannon  v. 

64J-  People,  127  111.  507;  Tecriloryr.  Webb, 

Mississippi.  —  Edwardft  v.  State,  47  2  N.  Mex.  147- 

Miss.  581;  janiesz/.  State,  45  Mias.  $73.  By  BUtate  ia  ¥iMii«ppi  (Code  1892, 

The  rule  of  these  decisions  is  changed  §  4370)  a  reversal  is  expressly  forbid* 

bjr  Cod£  Miss.  1892.  §  4370.  den  in  any  case  because  the  usual  in> 

Missouri,  —  State  v,  Nagel,  136  Mo.  quiry  waa  not  made  of  the  prisoner 

45-  before    sentence.       The    decisions  io 

Nebraska^  —  Dodge  v.  People.  4  Keb.  James  v.  State,  45  Miss.  572.  and  Jones 

2|BD.  V,  State,  51  Miss.  71&,  were  made  prior 

New  York^  —  Messner  v.  People,  45  to  this  code  provision. 

N.  Y.  i;  Graham  v.  People.  63  Barb.  Wai?«r  ol  Fomialit;  —  Xotion  in  kxr 

(N.  Y.)  460;  Dent  v.  People,  (Supm,  Ct.  rati  or  for  New  Trial.  —  It  is  held  that 

Gen.  T )  4O  How.  Pr.  (K.  Y.)  264.  the  allocutus  is  a  mailer  of  form  and 

Pennsylvania.  —  Com.     v,    Preaton,  may  be  waived;  and  that  if  counsel  are 

1&8  Pa.  St.  429;  McCue  v.  Com.,  78  present   a  failure   to  request  of  the 

Pa.  St.  1.85.  court  to  be  heard  or  to  object  to  sen* 

Sifuth  Carolina,  —  Slate  v,  Tresevant,  tence  without  being  heard  amounts  to 

20  S.  Car.  363;   State  v,  Jefcoat,  aoS^  a  waiver  of  the   formality.     State  v. 

Car.  383.  Hoyt,  47  Conn   siS* 

United  States.  —  Ball  v.  U.  S.,  140  U.  And  it  is  stated  that  aince  the  only 

S.  I [8;  Schwab  v.  Berggren,  143  U.  S.  purpose  of  making  the  inquiry  is  that 

442.  the  prisoner. may  know,  that  the  verdict 

S.  Schwab  V.  Berggren,  143. U.  S.  442;  does   not  conclude  him   and   that  he 

Keech  z/.  State,  15  Fla.  591;  Dodge,  z^.  may  do  something  or  say  something  10. 

People,  4  Neb.  299;  People  v.  Palmer,  arrest   the  judgment^   if    he  actually 

105  MlchJ  568;  State  v.  Nagel,  136  Mo.  did  move  in  arrest  of  judgment  or  for 

45.     See  also  State  V.  Ball,  27.  Mo.  324;  a  new  trial  it  is  enough  and  showa 

Orady  v.  Siate,  ii  Ga.  253.  a  waiver  of  the  formality.      State  v^ 

Oart   kI  QmlMioa  hj  trial  Gonrt. —  Hoyt,  47  Conn.  518;  Sarah  v.  State,  281 

Failure  oq  the   part  of  the  presiding  Ga.  576.     See  also  State  t/.  Johnson^  67 

judge  to  observe  this   formality  in  a  N.  Car.  55. 

necessary  case  may  be  cured  by  again  4  State  v.  Hoyt,  47  Conn.  518;  Gaa- 

calling  the  prisoner  to  the  bar  and  im-  non  v.  People,  127  111.  S07. 
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for  its  existence  are  not  applicable  at  the  present  day.* 

(2)  In  Felonies  Generally  —  Bole  that  Alloentas  Heeeiiary  in  All  Felo- 
■Mi.  —  Whether  it  is  necessary  in  cases  of  felonies  not  capital  to 
observe  the  ceremony  of  the  allocutus,  is  a  question  upon  which 
there  is  great  conflict  of  authority.  One  line  of  cases  strongly 
asserts  that  it  is  necessary  in  all  cases  of  felony,  even  though  not 
capital,  for  the  court  to  ask  the  defendant  if  he  has  anything  to 
say  why  sentence  should  not  be  pronounced  upon  him,  and  that 
the  omission  to  do  so  is  fatal  error.*  In  many  states  it  is 
expressly  provided  by  statute  that  before  pronouncing  sentence 
the  defendant  must  be  asked  whether  he  has  anything  to  say  why 
sentence  should  not  be  pronounced  against  him,  and  these  stat- 
utes generally  contain  nothing  leading  to  the  belief  that  they  are 
designed  for  capital  cases  more  than  for  other  felonies.' 

1.  See  Slate  v.  Smith,  33  La.  Ann.  of  the  ceremony  to  lay  before  the  court 

1414,  refusing  to  recognize  as  authority  certiin  statements  which  may  have  the 

the  dictum  in  State  v.  Bradley,  30  La.  effect  of  mitigating  his  punishment  is 

Ann.  326.  not  applicable    under   the   statute  of 

Xeaioiis  fbr  AUeentvs  Hot  Hew  AppH-  Illinois^  for  the  extent  of  the  punish. 

eable  —  In  General.  —  Under  the   Con-  ment  is  fixed  by  the  jury  in  its  verdict, 

necticut  practice  none  of  the  reasons  of  and  not  by  the  court  at  the  time  of  sen- 

the  common  law  making  the  atlocutus  tence.      Gannon    v.    People,    127    III. 

necessary  —  such  for  instance  as  the  507. 

disallowance  of  counsel,  right  to  plead  8.  Aaron     v.     State,    39    Ala.    684; 

a  pardon,  saving  attainder,  praying  for  Croker  v.   State,  47  Ala.   53;  Perry  r. 

benefit    of    clergy,    suggesting    other  Slate,  43  Ala.  21;   ^Sullen  v.  State,  45 

groundsof  relief,  etc.  —  are  applicable.  Ala.  43;  Wright  ja  Stale,  103  Ala.  qs; 

State  c/.  Hoyt,  47  Conn.  518.  Cole  v.  State,  10  Ark.  318;  Safford  v. 

Allowance  of  Counsel.  —  In   Connecti-  People,  (Supm.   Ct.   Gen.   T.)  I  Park. 

eut^  Illinois ^  Michigan,  ^ew  Jersey,  and  Crim.  (N.    Y.)  474.     See  also  Dent  v. 

New  York  it  is  held  that  since  at  the  People,  (Supm.  Ct.  Gen.  T.)  46  How. 

present  day  parties  charged  with  crime  Pr.  (N.  Y.)  364. 

are  always  allowed  to  have  counsel,  The  Kain  Purpose  of  the  Bale  is  that 

the  reason  for  the  inquiry  of  the  pris-  the  prisoner  may  have  afforded  to  him 

oner  whether  he  has  anything  to  say  before  sentence  an  opportunity  to  make 

why    sentence    should     not    be    pro-  any  motion  which  will  prevent  judg- 

nounced  does  not  exist.     Theallocutus  ment.     Spigner  z/.  State,  58  Ala.  421. 

is  therefore  now  a  mere  idle  ceremony,  S.  Cafi/orm%«,  —  Pen,    Code    Cal., 

and  the  law  requiring  it  should  cease  §1200;  People  v.  Jung  Qung  Sing,  70 

with   the  reason.     State   v.    Hoyt,  47  Cal.  469. 

Conn.  518;  Gannon  z^.  People,  127  111.  Indiana.-^  Wornti^s     Annot.     Stat. 

507;  People  V,  Palmer,  T05  Mich.  568:  Ind.  (1896),  §  1854;    Lillard  v.   State, 

Warner  v.    State,    56    N.    J.    L.  686;  151  Ind.  322. 

People  V.  McGeery,  (Supm.  Ct.  Gen.  Nebraska,  —  Crim.  Code  Neb.,  §  495, 

T.)  6  Paf  k.  Crim.  (N.  Y.)  653.  the  provision  of  wbteh  is  for  the  pris- 

JifotnnginArresie/fttigment^-Th^  oner,  is  mandatory  in  his  behalf,  and 

reason  assigned  for  the  observance  of  if  not  complied  with  is  ground  for  set- 
the  formality  that  a  motion  may  be  .  ting  aside  the  judgment  pronounced, 

made  in  arrest  of  judgment  does  not  Tracey  v.  State,  46  Neb.  361. 

apply  to  the  system  in  vogue  in ///f^fMx,  Netv-   K<7ri.  —  Code  Crim.    Pro.   N. 

under  w-hich  motions  In  arrest  of  judg-  Y.,  §  480;  People  v.  McClure,  148  N. 

ment  or  for  a  new  trial  are  disposed  of  Y".  95. 

before  the  time  for  the  sentence  arrives.  Okhhoma.  —  Stat.     Okla.,     §    5^3: 

Gannon  v.  People,  127  III.  507.  Rhea  v,  U.  S.,  6  Okla.  249. 

Showing  Facts  tn  Mitigation  of  Sen-  Texas.  — Code  Crim.  Pro.  Tex.,  art. 

iWf<rr— The    contention    that  the   de-  838;    Johnson  v.  Slate,  14  Tex.  App. 

fondant  is  enabled  by  the  observance  306. 
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Bole  that  AUoentiiB  Kot  Heoesiary  in  Feloniet  Hot  Capital.  —  The  contrary 
view  from  the  one  just  announced  is  taken  by  another  h'ne  of 
cases,  in  which  it  is  held  that  it  is  not  necessary  to  the  validity  of 
the  sentence  in  cases  not  capital  that  the  court  should,  before 
passing  sentence,  demand  of  the  defendant  why  judgment  should 
not  be  pronounced  against  him.*  And  particularly  it  is  held  that 
the  omission  of  the  allocutus  in  felonies  not  capital  will  not  be 
material  if  no  prejudice  has  resulted  to  the  accused  and  he  has 
not  been  deprived  of  an  opportunity  to  move  in  arrest  of  judg- 
ment or  of  any  other  legal  right  to  which  he  is  entitled.* 

Statute    Inapplicable  to  Judgment  on  overraled.     This  practice  grew  in  Eng- 

Plea   of    Onilty.  —  The     Ohio    statute  land  out  of  the  fact  that  formerly  the 

(Bates's  Annct.  Stat.  1897,  §  7318)  pro-  prisoner  defended  himself,  not  being 

viding   that  *'  before   sentence  is  pro-  allowed   the   aid   of  counsel.     It  has 

nounced   the    defendant  must  be  in-  been  kept  up  generally  as  a  matter  of 

formed  by  the  court  of  the  verdict  of  form,  but  is  without  merit  under  the 

the  jury,   and  asked  whether  he  has  rule  in  Tennessee  not  only  allowing 

anything  to  say  why  judgment  should  counsel  but  imposing  upon  the  court 

not  be  pronounced  against  him,"  re-  the  duty  of  appointing  counsel  learned 

lates,   it  is    believed,   to   proceedings  in  the  law  to  defend  in  all  cases  where 

after  trial  and  verdict,  and  not  to  cases  the  party  is  unable  to  employ  such  aid. 

where    a   plea  of    guilty   is   entered.  State  v.  Henry,  6  Baxt.  (Tenn.)  544. 

Carper  v.  State,  27  Ohio  St.  572.  In  New  York  it  is  held  that  in  the 

1.  Harris   v.    People,    130    111.    457;  present  state  of  the  criminal  law  the 

Bressler  v.  People,  117  111.  422;  State  necessity  for  the  allocutus  could  be  re- 

V.   Smith,   33    La.    Ann.    1414;    State  laxed  without  injury  to  the  prisoner. 

V.  Askins.   33   La.   Ann.    1253;    Stale  No  cases  are  now  tried  where  prisoners 

V.  Shields,  33  La.  Ann.  991;  State  z/.  are  not  defended  by  counsel,  and  when 

Bradley,   30  La.   Ann.  326;    State   v,  the  prisoner  is  present,  as  he  must  be 

Tayl6r,    27     La.    Ann.    393;     Jeffries  to  be  sentenced,  there  would  seem  to 

V.  Com.,  12  Allen  (Mass.)  145;   Jones  be   no  hardship  in  requiring  him   to 

V.  State,  51  Miss.  718;  State  v.  Nagel,  claim  the  privilege,  if  he  insists  upon 

136  Mo.  45;  State  n.  Ball,  27  Mo.  324;  it,    before  judgment    is    pronounced. 

Dodge  V.  State,  24  N.  J.  L.  456;  West  Dent  v.  People,  (Supm.  Ct.  Gen.  T.)  46 

V,  State,  22  N.J.  L.  229;  People  v.  Mc-  How.  Pr.  (N.  Y.)  264.. 

Geery,  (Supm.  Ct.  Gen.  T.)  6    Park.  2.  Grady  f.  State,  11  Ga.  253:  State 

Crim.  (N.   Y.)  653;  State  v.  Henry,  6  v.   Bradley,  30  La.  Ann.  326;  States. 

Baxt.  (Tenn.)  544.  Nagel,   136  Mo.  45;  Spigner  v.  State, 

Practice  Proper  and  Usual  though  Kot  58  Ala.  425:  State  v.  Henry,  6  Baxt. 

Necessary.  —  While  believing  that  the  (Tenn.)  544;    Ayers  v    State,  88  Ind. 

practice  of  asking  the  prisoner  if  he  275,  folhivim^  McCorkle  v.   State,    14 

lias    anything  to  say  why  judgment  Ind.  39. 

should    not    be   pronounced    has    its  Motions  for  New  Trial  and  in  Arrest 

foundation  in  good  sense  and  common  Without  Objection.  —  In  Indiana^  where 

justice,  and  recommending  its  observ-  it  appears   that   the    verdict   was   ex* 

ance  in  all  cases  of  felony,  the  Supreme  plained   to   the   defendant,    and    that 

Court  of  Mississippi  is  disposed  to  en-  through  his  counsel  he  said  much  upon 

force  it  in  capital  cases  only.     Jones  his   motions  for  a   new   trial  and   in 

V.  State,   51   Miss.   718.     To  the  same  arrest  against  the  rendition  of  judg- 

effect  in  Louisiana^  see  State  v,  Taylor,  ment,  and  made  no  objection  in  the 

27  La.  Ann.  393;  State  v,  Askins,  33  trial  court  that  he  had  not  been  suffi- 

La.  Ann.  1253.  ciently  heard,  he  cannot  complain  in 

It  is  no  ground  of  reversal  in  the  ap-  the  appellate   court   that   he  was  not 

pellate  court  in  7V»;i^j.r^/ that  the  pris-  asked  what  he  had  to  say  why  judg- 

oner  was  not  asked   whether  he  had  ment  should  not  be  pronounced,  as  re- 

anything  to  say  why  judgment  should  quired    by    the    statute.      Where   the 

not  be  passed  on  him.  after  his  motions  prisoner  speaks  without  being  asked, 

in  arrest  and  for  a  new  trial  had  been  the  necessity  of  asking  is  superseded. 
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(3)  In  Misdemeanors,  —  In  cases  of  misdemeanor  it  would  seem 
that  the  allocutus  is  never  necessary  unless  there  is  a  statute  to 
the  contrary.* 

4.  Defendant's  Besponse  and  Motions  —  Kitigationf  etc.,  of 
Sentence.  —  After  the  prisoner  has  been  asked  whether  he  has 
anything  to  say  why  sentence  should  not  be  pronounced,  where 
this  is  necessary,  or  where  in  some  other  way  an  opportunity  of 
asserting  his  rights  has  been  given  to  him,  he  may  move  in  arrest 
of  judgment*  or  for  a  new  trial,' or  may  plead  a  pardon  "^  or 
show  cause  for  a  suspension  of  the  sentence.* 

Mitigation  and  Aggrayation  of  Bentonoo.  —  If  the  defendant  has  noth- 
ing to  offer  in  bar  of  the  judgment,  evidence  may  be  introduced 
and  arguments  heard  for  and  against  a  mitigation  of  punish- 
ment.* 

McCorkle  v.  State,  14  Ind.  39;  Porter  nounced    against  her,   pleaded   preg" 

V.  State,  17  Ind.  415.  nancy,  whereupon  she  was  remanded 

Opportunity  for  Objeetion  to  Rendition  to  jail  and  the  sherifif  was  directed  to 

of  Judgment. —  Practically   full  oppor-  summon  a  jury  of  matrons  to  try  the 

tunity   is   to   be  given   for  assigning  fact.     State  v.  Arden,  i  Bay  (S.  Car.) 

reasons  why  judgment  should  not  be  487. 

pronounced  against  the  prisoner,  and        6.  See  Rex  v.  Turner,  i  Stra.  139; 

the    opportunity    is    secured    by    the  Rex  v.  Cox,  4  C.  &  P.  538,  19  E.  C.  L. 

course  of  proceedings  in   each  case.  516;  Reg.  v.  Clewerth,  Holt  N.  P.  339; 

Sentence  is  not  pronounced  until  the  Reg.  v.  Gregory,  i  C.  &  K.  228;  Rex 

party  has  had  ample  opportunity  to  t/.  Wilson,  4  T.  K.  487;  Rex  r.  Withers, 

move  for  a  new  trial  for  any  proper  3  T.  R.  428;  Rex  v.  Sharpness,  i  T.  R. 

cause  and  to  file  his  exceptions  to  the  228. 

rulings  in  matters  of  law  or  a  motion        Statements  of  Behavior^  Age,  Condition, 

in    arrest    of    judgment.     Jeffries    v,  Inflaencoi,  eto.  — "  When  the   prisoner 

Com.,  12  Allen  (Mass.)  145.  is  inquired  of  by  the  court  whether  he 

1.  Turner  t'.  U.  S.,  66  Fed.  Rep.  289;  has  anything  to  say   why  judgment 

State  V.  Lund,   51   Kan.   i.     See  also  should  not  be  pronounced  against  him 

Slate  V.  Stiefle,  13  Iowa  603;  Slate  v.  he  may  make  such  statements  of  his 

Nagel,  136  Mo.  45,  decided  under  Rev.  previous  good  behavior,  of  his  previ- 

Stat.  Mo.,  |§  4239,  4240,  whereby  the  ous  good  character,  of  his  age,  of  his 

provision   thai    the   formality    of    the  condition  at  the  time  he  committed  the 

allocutus  must  occur  before  the  court  offense,  and  the  influences  which  were 

proceeds  to  sentence  the   prisoner  is  brought  to  bear  upon  him  and  led  to 

expressly  stated    to    be    directory  in  his  commission  of  the  crime,  as  may 

cases  of  misdemeanors.     But  see  Car-  induce  the  court  '  to  temper  justice 

per  V.  State,  27  Ohio  St.  572,  wherein  with  mercy  *  and  to  give  the  prisoner 

the  Ohio  statute  providing  for  the  alio-  the  least  punishment  provided  for  by 

cution    before  sentence   seems   to   be  the  statute;    and  we  cannot  say  that 

made  applicable  to  a  case  of  misde-  such  action  on  his  part  would  be  an 

meanor.  abuse  of  his  discretion."     Tracey  v. 

8.  See  article  Arrest  of  Judgment,  State,  46  Neb.  361. 
vol.  2,  p.  793.  Diioretion  as  to  Pnniehment.  —  Where 

3.  See  article  New  Trial,  vol.  14,  p.  it  devolves  on  the  court  to  determine 
707.  the  punishment,  either  upon  its  own 

4.  Blair  v.  Com.,  25  Gratt.  (Va.)  850*.  finding  or  on  a  plea  of  guilty,  it  is  still 
Rex  V.  Garside,  2  Ad.  &  El.  266,  29  E.  the  correct  practice  for  it  to  hear  evi- 
C.  L.  84.  And  see  article  Pardons,  dence  in  aggravation  or  in  mitigation, 
vol.  15,  p.  447.  as  the  case  may  be.  where  there  is  any 

6.  See  supra^  V.  Time  —  Suspension,      discretion  as  to  the  punishment.     Kist- 
Pregnancy  of  Defendant.  —  In  an  early     ler  v.  State,  54  Ind.  400;  People  v.  Ver- 

South  Carolina  case  the  prisoner,  when     milyea,  7  Cow.  (N.  Y.)  108;  People  v. 

asked  if  she  had  anything  to  offer  why     Boric,  96  N.  Y.   188.  reversing  31  Hun 

sentence  of  death  should  not  be  pro-    (N.  Y.)  360. 
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StftriBg.  —  Whether  the  defendant  is  to  be  heard  without  oath 
or  by  afBdavits  does  not  seem  to  be  settled,^  and  the  orderly 
course  of  presenting  the  evidence  and  arguments  for  and  against 
the  mitigation  of  punishment  appears  to  vary  according  as  the 
judgment  is  rendered  on  a  verdict  or  on  a  plea  of  guilty  or 
default." 

After  Benunoe,  and  especially  after  the  term,  a  convict  has  no 
right  to  be  heard  by  the  court  or  judge;  if  he  thinks  injustice 
has  been  done  to  him  he  may  resort  to  the  executive.' 

5.  Further  Questions  and  Bemarks  by  Court.  —  It  is  believed  that 
the  court  is  not  limited  to  the  sole  question  whether  the  prisoner 

Upoa  th«  Btoommettdatlon  of  th«  Jorj  in  aggravation  in   a  case  of  felony, 

in  a  capital  case  for  a  corarauiation  of  although  the  record  had  been  removed 

the  sentence  to  life  imprisonment  it  is  by  certiorari.     Rex  v.  Ellis,  9  Dowl.  dc 

within  the  discretion  of  the  court  under  R.  174. 

Annot.  Code  Tenn.  (1896),  §  7932,  upon  In  New    York  it  has  been  said  that 

an  unbiased  and  discriminating  survey  the  practice  is  to  receive  affidavits  in 

ot  the  whole  case,  to  give  effect  to  that  aggravation  or   extenuation.     Hager* 

recommendationor  torefusetodoso,aa  man's  Case,  3  City  Hall  Rec.  (N.  Y.) 

the  ends  of  public  justice  may  seem  to  73. 

dictate.    Lewis  V.  State,  3  Head  (Tenn.)  Pennsylvania,  ^- In    Respabltca     v. 

137;  Mann  V.  State,  3  Head  (Tenn.)  374;  Askew.  2  Dall.  (Pa.)  189.  it  was  said 

Greer  v.  State,  3  Baxt    (Tenn.)  322;  that  it  was  usual  to  hear  the  defendant 

Eason  v.  State.  6  Baxt.  (Tenn.)  466;  without  oaih;  but  the  court  had  never 

Wilson  V,  State.  6  Baxt.  (Tenn.)  sio;  known  his  affidavit  received,  although 

Clark  t/.  State,  8  Baxt.  (Tenn.)  59a;  Poe  it  was  only  in  mitigation  of  the  5ne, 

V.  State,  10  Lea  (Tenn.)  673;  Leach  v,  and   the    affidavit  in   mitigalion    was 

State,  99 Tenn.  597:  Lancatter  v.  State,  therefore  refused. 

91  Tenn.  968.  2.  Coarse  of  Proie&ting  Evidoaoo  and 

Ezteniiating  Oirowmtanoei.  —  In  an  Arguments.  —  When  a  defendant  is 
early  case  in  Sauth  Carolina  it  waa  held  brought  up  for  judgment  after  a  ver- 
that  on  a  plea  of  not  guilty  evidence  of  diet  of  guilty,  it  is  held  that  the  de- 
extenuating  circumstances  should  not  fendant's  affidavits,  or  those  in  miti- 
be  allowed  to  go  to  the  jury  on  the  gation,  will  be  first  read,  and  then 
trial,  but  that  all  such  extenuating  cir-  those  for  the  prosecution,  or  in  ag- 
cumsiances  should  be  submitted  to  the  gravation;  after  which  the  defend- 
court  on  affidavits  a  reasonable  time  ant's  counsel  will  be  heard,  and  last 
before  sentence  pronounced.  State  v.  the  counsel  for  the  prosecution.  But 
Smith,  2  Bay  (S.  Car.)  6a.  where  the  defendant  is  brought  up  for 

Qaostion  of  Infancy  for  Govt.  —  The  judgment  on  a  plea  of  guilty,  or  for 

question  of  the  infancy  of  a  prisoner  sentence  after  judgment  by   default, 

entitling  him  to  a  mitigation  of  sen*  the  method  of  procedure  is  reversed, 

tence  under  the  Missouri  statute  is  for  Rex  v.  Bunts,  a  T.   R.  683;  Reg.  v. 

the  court  and  not  for  the  jury.     State  Dignam,  7  Ad.  &  £1.  S93.  34  £.  C.  L. 

V,  Gavner,  30  Mo.  44.  166. 

Compelling  Attendaneo  of  Witntsaoi.  —  And  it  seemt  that  the  rule  is  not  to 

In  order  to  guard  against  a   failure  be  varied  where  several  defendants  are 

of    justice   by   the    nonattendance    of  jointly  indicted  and  aome  auffer  judg- 

witnesses  to  give  testimony  of  such  ex*  ment  by  default  and  others  are  con- 

lenuating  circumstances  as  a  defend'  victed  on  verdict.     In  such  case,  where 

ant  may  be  desirous  of  submitting  to  there  was  no  affidavit  in  aggravation, 

the  court  on  sentence  day«  it  has  been  but  affidavits  were  oflfered  in  mitiga^ 

held  that  the  defendant  is  entitled  as  a  tion,   the  court  heard  the  counsel  for 

matter  of  right  to  a  subpoena  to  com-  the  defendant  first.     Reg.  v.  Dignam, 

pel  the  attendance  oft  such  witnesses.  7  Ad.  &  El.  593,  34  £.  C.  L.  166.    See 

Slate  f».  Smith,  2  Bay  (S.  Car.)  6s.  also  Rex  v.  Sutton,  7  Ad.  &  El.  S94i 

1.  Afflda^lts.  -*  In  an   early  English  34  E.  C.  L.  166. 

case  affidavits  were  held  not  admissible  S.  Com.  v.  Mayloy,  57  Pa.  St.  991^ 
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has  anything  to  say  why  judgment  should  not  be  pronounced 
against  him,*  and  before  passing  sentence  the  judge  may  make 
such  remarks  as  he  deems  appropriate  and  proper.^ 

YU  Ok  Diffesent  Ikdictmekts  os  Complaints.  —  Upon  a 
conviction  on  several  indictments  for  similar  but  distinct  offenses, 
the  defendant  may  upon  each  conviction  be  sentenced  to  the 
extent  of  the  law  applicable ;  •  and  where  separate  indictments 
are  returned  which  are  consolidated  at  the  request  of  the  defend- 
ants for  the  purpose  of  trial  only,  after  the  trial  is  over  the  case 
stands  for  judgment  the  same  as  if  there  had  been  separate  trials, 
and  the  court  may  pass  sentence  upon  each  conviction  and  make 
the  sentences  cumulative,  particularly  where  the  aggregate 
period  of  imprisonment  does  not  exceed  the  maximum  term 
fixed  for  the  second  offense.** 

Vm.  Ov  BiFFEBEHT  CouHTB— 1.  Charging  Distinct  Offenses.— 
Where  separate  and  distinct  offenses  are  charged  in  different 
counts  of  an  indictment,  and  a  verdict  of  conviction  is  rendered 
on  all  or  each  of  the  counts,  the  court  may  and  generally  must 
impose  a  separate  sentence  for  each  offense,  based  on  the  appro* 
priate  count  or  counts.* 

1.  Aiking  Prisoner  as  to  Torm  Senred  Cormick's  Petition,  24  Wis.  492.  See 
in  Ponitondiry.  —  In  Nebraska  it  is  held    also  £x p,  Jackson,  96  Mo.  116. 

that  the  District  Court  is  not  limited  to  Judgmont  on  Some  or  All  of  Chftrges.  — 

the  sole  question  referred   to   above.  There  is  no  doubt  that  where  the  people 

and  thai  while  the  judge  has  no  author-  have  obtained  verdicts  against  an  In- 

ity  to  coerce  from  a  prisoner  arraigned  dividual  on  several  indictments  and 

for  sentence  an  answer  to  any  question  charges,  at  different  times,  they  may 

whatever,  yet  the  inquiries  that  he  may  have  judgment  on  each  or  may  abandon 

make  of  such  a  prisoner  aside  from  the  such  as  they  choose   and   have  judg> 

one  provided  by  statute  rest  entirely  in  ment  on  the  others.     Peri  v.  People, 

his  discretion.    The  judge  may,  there-  65  III.  17. 

fore,  ask  the  prisoner  when  arraigned  4,  Parker  v.  People,   13  Colo.    iS5; 

for  sentence  how  many  terms  he  has  Campbell  v.  Com.,  3  Luz.  Leg.  Obs. 

already   served   in  the  state  peniten-  (Pa.)  194. 

tiary.     Tracey  v.  State,  46  Neb.  361.  Where     Eyidence    Proves    Only    One 

2.  Semarks  in  One  Case  Applicable  to  Offense.  —  One  who  is  tried  on  several 
Another. —  It  is  not  ground  for  a  new  complaints  charging  him  with  unlaw- 
tiial  that  the  judge,  on  the  day  before  f  ul  sales  of  intoxicating  liquors  to  the 
the  trial  of  the  defendant,  while  pass-  same  person  on  different  days,  and 
ing  sentence  upon  another  person  who  convicted  upon  evidence  which  is  sutfi* 
had  been  found  guilty  of  murder  wiih  cient  to  prove  only  one  such  sale,  may 
a  recommendation  to  mercy,  said  to  be  sentenced  on  either  one  of  the  corn- 
that  person  in  the  presence  of  the  plaints  and  have  a  new  trial  on 
jurors  who  had  been  summoned  for  the  the  others.  Com.  v.  Remby,  2  Gray 
term:      "  The    court    questions    very  (Mass.)  508. 

seriously  whether,  had  it  been  left  to  6.  Connecticut.  -^  Barnes  v.  State,  19 

the  court,  you  would  have  gotten  off  Conn,  398. 

as  lightly  as  you  have.     I  solemnly  Illinois,  —  Kroer  r.    People,  78   111. 

believe  in  the  divine  law  which  says:  294;  Teerney  v.  People,  81  111.  411. 

'  Whoso sheddeth  man's  blood,  by  man  Kansas^ — State  z/.  Carlyle,  33  Kan. 

shall  his  blood  be  shed;'  and  when  a  7x6;  State  v.  Hodges,  45  Kan.  389;  £1 

plain  case  of  murder  is  established,  Dorado  v.  Beardsley,  53  Kan.  363. 

without  mitigating  circumstances,  my  Louisiana, -^^xax^  v,   Robinson,  40 

judgment  approves  of  the  penalty  of  La.  Ann.  730. 

death."     Walton  v.  State,  79  Ga.  446.  Missouri.  —  State  v.  Ambs,  20  Mo. 

$•  Mima  v.  Stale,  26  Minn.  498;  Mc-  214.    See  also  Stale  v.  Peck.  51  &Io.  iiz* 
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^^aeiflad  Term  under  Etch  Count.  —  And  according  to  the  generally 
accepted  doctrine  it  is  error  to  sentence  a  person  convicted  on 
several  counts  which  are  specified  in  the  verdict  to  a  single  term 

Nebraska,  —  In  re  Walsh,   37  Neb.  Bole  Applicable  to  Feloniei  and  Miide- 

454;  Hans  f.  State,  50  Neb.  150,  citing  meanort.  —  Where  a  person  has  been 

State  z/.  Piscbel,  16  Neb.  490;  Smith  v,  convicted  of  several  distinct    misde- 

State.  32  Neb.  105;  Nichols  v.  State,  49  meanors  it  is  proper  for  the  court  to 

Neb.  777.  impose  a  separate  sentence  upon  each 

Pennsylvania,  —  Com.   v.  Gurley,  45  offense  of  which  the  defendant  is  found 

Pa.  Si.  392;  Com.  V.  Sylvester,  Bright,  guilty;  and  the  same  rule  applies  in 

(Pa.)  331;  Com.  V,  Bitdsall,  69  Pa.  St.  convictions  for  felonies.     In  re  Walsh, 

482.  37  Neb.  454 

Utah,  —  U.  S.  V,  West.  7  Utah  437.  Sentence  on  Particular  Count  on  General 

England,  —  Reg.    v.   Carter,   9  Jur.  Verdict. —  Where  distinct  offenses  are 

178:  Castro  V,  Reg.,  50  L.  J.  Q.  B.  497,  charged  in  different  counts  of  the  same 

6  App.  Cas.  229.  44  L.  T.  N.  S.  350,  2^.9  indictment  and   a  general  verdict  of 

W.  R.  669,  14  Cox  C.  C.  546,  45  J.  P.  guilty  is  rendered,  the  court  may  apply 

452.  the  finding  to  any  particular  count  and 

The  Contrary  IKxttrine  Announced  in  pronounce  sentence  thereon,  the  evi- 
Tweed's  Caae  (People  v.  Liscomb,  60  N.  dence,  of  course,  sustaining  such 
Y.  559,  19  Am.  Rep.  211),  that  a  de-  count.  Lovejoy  v.  State,  (Tex.  Crim. 
fendant  convicted  upon  several  counts  1898)  48  S.  W.  Rep.  520;  Parks  v, 
of  an  indictment  charging  separate  Stale,  29  Tex.  App.  597;  State  v,  Tul- 
misdemeanors  committed  in  one  course  ler,  34  Conn.  280;  Cawley  v.  State,  37 
of  criminal  conduct  could  not  be  sen-  Ala.  152;  (J.  S.  v.  Furlong,  5  Wheat, 
tenced  on  each  of  these  counts  or  (U.  S.)  184.  But  see  State  v,  Mc- 
offenses,  the  sentence  upon  the  tirst  Cauless,  9  Ired.  L.  (N.  Car.)  375;  State 
count  being  the  maximum  punishment  v.  Johnson,  75  N.  Car.  123. 
fixed  for  one  offense  under  the  law,  has  And  in  the  absence  of  a  contrary 
called  forth  the  severest  criticism  from  showing  on  the  record  the  presumption 
the  ablest  criminal-law  writers,  has  will  be  that  the  judge  who  tried  the 
met  with  almost  universal  disapproval,  case  pronounced  judgment  for  the 
and  is  contrary  to  the  weight  of  offense  to  which  the  evidence  was  di- 
authority  both  in  England  and  in  the  reeled  and  was  properly  applicable. 
United  States.  See  Dunn  v.  People,  People  v.  Shotwell,  27  Cal.  394. 
27  Hun  (N.  Y)  272,  reversed  90  N.  Y.  Failure  to  Designate  Count  on  Which 
104;  Polinsky  v.  People,  11  Hun  (N.  Sentence  Imposed.  —  Where  an  indict- 
Y.)  392;  People  V,  Upton,  38  Hun  (N.  ment  contains  two  counts,  charging 
Y.)i07;  Parker  v.  People,  13  Colo.  155:  different  offenses,  the  defendant  cannot 
Eldredge  v.  State,  37  Ohio  St.  191;  complain  because  the  court  failed  to 
Ex p,  Hibbs,  26  Fed.  Rep.  421;  Matter  designate  the  count  on  which  sentence 
of  Fry,  3  Maclcey  (D.  C.)  135;  i  Bish.  was  imposed,  it  having  had  the  right, 
N.  Crim.  Pro.,  §  1327;  Whart.  Crim.  had  it  chosen  to  be  oppressive,  to  sen- 
Pi.  and  Pr.  (9th  ed.),  §  910;  3  So.  L.  tence  him  on  both  counts  or  on  one, 
Re\r.  N.  S.  50.  leaving  the  other  hanging  over  him. 

Single    Sentence    Irregular    but    Not  In  not  specifying  the  count,  the  de> 

BequMng    BcTenal.  —  Where    an    in-  fendant    was     benefited,    because,    it 

dictment  contains  a  count    charging  being  impossible  to  say  to  which  count 

embezzlement  and   another  charging  the  sentence  was  applicable,  it  would 

larceny,  and  the  jury  finds  the  defend-  have    to    be   held   to  apply    to  both, 

ant  guilty  "of  larceny  and  embezzle-  Com.  v.  Stahi,  i   Pa.  Super.  Ct.  496. 

ment  as  he  stands  charged  in  the  in-  But  see  State  v.  Schuler,  (Iowa  1899) 

dictment,*'  it  is  irregular  in  the  court  to  80  N.  W.  Rep.  213. 

pronounce  a  single  indiscriminate  sen-  Where  Separate  Sentence  Impoeed  on 

tence  conjointly  for  the  two  offenses;  Each  Count.—  Where  one  count  of  an 

but  the  judgment  will  not  be  reversed  indictment  charges  the  breaking  and 

for  this  reason  where  it  appears  that  entering  the   storehouse  of  a  named 

the  punishment   thus  inflicted  is  not  person  with  intent  to  steal  his  property, 

greater  than  the  punishment  provided  and  another  count  charges  the  stealing 

for  either  of  such  offenses.     Stephens  of  the  property  of  such  person,  and  the 

V,  State,  53  N.  J.  L.  245.  verdict  finds  the  defendant  guilty  gen- 
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or  for  a  certain  time  generally  or  in  gross,  but  the  sentence 
should  be  for  a  specified  term  under  each  count,  the  time  under 
the  second  to  commence  when  the  first  ends,  and  so  on  until  the 
last.* 

In  XassMhusetts  several  offenses  of  the  same  general  nature  and 
punishable  in  the  same  manner  may  be  joined  in  one  indictment, 
and  in  case  of  a  general  verdict  of  guilty  upon  all  the  counts  the 

erally,  the  court  may  impose  a  distinct  That  Camalatiye  Sentences  Should  Be 

sentence  on  each  count;  and  it  will  not  Imposed  on  the  Different  Counts,  charging 

be   presumed    that   the    acts   in   both  distinct  ofTenses  of  which   conviction 

counts  are  identical,  so  that  but  one  has  been  had,  see  notes  preceding,  and 

sentence  can  be  sustained,  in  the  ab-  see  the  following  cases: 

sence  of  an  affirmative  showing  thereof  Arkansas,  —  Toliver  v.  State,  35  Ark. 

in  the  record.     Com.   v,  Birdsall,  69  395. 

Pa.  St.  482.  California.  —  People    v.   Forbes,    22 

Regularly,    where    the    indictment  Cal.  135;  £ jr/.  Dalton,  49  Cal.  463. 

contains  more  than  one  count,  the  ver-  Colorado,  —  Parker    v.    People,     13 

diet  should  respond  specifically  to  each  Colo.  155. 

count,  and  not  generally  to  all;  and  Connecticut,  —  State     v,     Tuller.    34 

where  the  verdict  is  guilty  as  to  more  Conn.  280. 

than  one  count,  there  should  be  judg-  District    of   Columbia,  —  Matter    of 

ment    as    to  each,   the   sentences    to  Fry,  3  Mackey  (D.  C.)  135. 

operate  consecutively.      Where,   how-  Kansas.  —  Matter    of    Donnelly,   30 

ever,  on  a  general  verdict  the  court  has  Kan.  424;    State  v.  Carlyle,  33  Kan. 

sentenced  as  to  each  count,  it  will  be  716. 

presumed,  in  the  absence  of  any  show-  Louisiana.  —  State  v.    Robinson,   40 

ing  to  the  contrary,  that  several  offenses  La.  Ann.  730. 

were  proved.     Eldredge    v.  State,  37  Maine.  —  State  v.  Hood,  51  Me.  365. 

Ohio  St.  191.  Massachusetts.  —  Com.  v,  Foster   122 

Effect  of  Appeal  from  General  Judgment  Mass.  317,  23  Am.  Rep.  326. 

of  Jostioe. —  Where   two  distinct   nui-  Ohio,  —  Eldredge  v.  State,  37   Ohio 

sances  are  charged  in  two  counts  of  St.  191;  Buck  v.  Slate,  i  Ohio  St.  61; 

an  information   a   general    judgment  Woodford  z/.  State,  i  Ohio  St.  428;  Wil- 

of  a  justice    of   the    peace    rendered  Hams  v.  State,  18  Ohio  St.  47. 

on  both  counts  is  invalid,   though  if  Pennsylvania.  —  Com.  ?/.  Birdsall,  69 

the  defendants  do  not  see  fit  to  stand  Pa.  St.  482,  8  Am.  Rep.  283. 

upon  the  invalidity  of  the  judgment.  United  States.  —  U.  S.  v,  Bennett,  17 

but  take  an  appeal  to  the  Circuit  Court,  Blaichf.  (U.  S.)  357;  Ex  p,  Peters,  12 

the  error  will  be  rendered  immaterial.  Fed.  Rep.  461. 

since  the  cause  will  be  thereby  trans-  England.  —  Douglas  v.  Reg.,   13  Q. 

ferred    for  a  trial  de  novo.     State   v,  B.  74,  66  E.  C.  L.  74;  Rex  z'.  Robinson, 

Brown,  66  Mo.  App.  280.  i  Moody  413;  Rex  v.  Jones,  2  Campb. 

Beferenee  to  Counts  by  Number.  —  A  131;   Campbell  v.  Reg.,  2  Cox  C.  C. 

judgment  upon  each  of  several  counts  463,   11   Q.  B.   799,  63  E.  C.  L.  799; 

of  an  indictment  which  refers  to  the  Gregory  v.   Reg.,   15  Q.  B.  957,  69  E. 

counts  by  their  numbers  is  to  be  taken  C.  L.  957;  Castro  v.  Reg.,  6  App.  Cas. 

as  referring   to  them  in  the  order  in  229,  44  L.  T.  N.  S.  350,  11  Cent.  L.  J. 

which  thev  appear  in  the  record,  and  291,  34  Moak  399. 

not  according  to  the  numerals  placed  In  States  Not  Allowing  Cumulative  Sen- 

before  them,  particularly  where  a  sys-  tenoes  on  Different  Indictments  the  prac- 

tem  of  double  numbering  has  been  pre-  tice  would  also  obtain  of  not  imposing 

fixed  to  the  counts.    Teerney  z/.  People,  cumulative     sentences     on     different 

81  111.  411.  counts  for  distinct  offenses  in  the  same 

1.  Mullinix   v.  People,   76   III.   211;  indictment.     James    v.   Ward,  2  Met. 

Martin  v.  People,  76  111.  499;  Stack  v.  (Ky.)  271;    Prince  v.   State,  44  Tex. 

People,  80  111.  32;  Fletcher  v.  People,  480. 

81    III.   116;    Bolun  V,   People,   73  III.  As  to  the  Manner  of  Imposing  Cumula- 

488;    Johnson  v.    People,   83  III.  431;  live    Punishment    see   infra,    XI.    11. 

Rex  V.  Robinson,  l  Moody  413.  Cumulative  or  Successive  Sentences, 
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sentence  may  be  either  distinct  upon  each  count,  to  take  effect 
upon  the  expiration  of  a  previous  sentence,^  or  entire  upon  the 
whole  indictment.' 

2.  Charging  Same  Offense  — a.  Separate  Sentences  on  Dif- 
FERENT  Counts.  —  According  to  one  method,  where  practically 
the  same  offense  is  charged  in  two  counts  of  an  indictment  and 
a  general  verdict  of  guilty  is  rendered  a  sentence  may  be  entered 
on  either  count.'  Indeed,  it  is  said  that  the  modern  English 
practice  is  to  render  sentence  on  each  count  to  run  concurrently.*^ 

b.  Sentence  for  Highest  Degree  of  Offense.  —  Where 
an  indictment  contains  several  counts,  all  relating  to  the  one 
transaction,  but  charging  different  degrees  of  the  same  offense, 
it  is  the  rule  in  many  jurisdictions  to  render  judgment  or  sen- 
tence on  a  general  verdict  of  guilty  for  the  highest  degree  of  the 
offense  charged  in  the  indictment.* 

1.  Com.   V.   Foster,    122  MasB.  317;        8.  Langford  v.  People,  134  IH.  444. 
Tuttle  V.  Com.,  2  Gray  (Mass.)  505.        4.  Arcbbold'§    Crim.    P).    and    £▼. 
See   also    Josslyn    v.    Com.,    6    Met.     (l3lh  Eng    ed.)  62. 

(Mass.)  236;  Crowley  v.  Com.,  11  Met.  8eiitono6  for  Several  Yiolatleiis  of  Bane 

(M.1SS.)  575.  Ordinance.  —  By    the   laws   of  Kansai^ 

2.  Com.  V.  Foster,  122  Mass.  317;  where  a  party  is  convicted  of  several 
Josslyn  V.  Com.,  6  Met.  (Mass.)  236;  violations  of  the  same  city  ordinance, 
Carlton  v.  Com.,  5  Met.  (Mass.)  532.  they  being  united   in  the  same  com- 

Preitunption  as  to  Offenses  Charged  as  plaint,  the  court  should  not  in  its  sen- 
Distinct. —  In  the  consideration  of  the  tence  aggregate  the  punishment  for 
question  whether  a  judgment  Is  errone-  the  different  violations  of  the  ordinance 
ous  the  appellate  court  can  look  only  so  as  to  make  a  single  or  entire  pun- 
at  the  record:  and  where  by  the  record  ishment  for  all  the  violeiions,  but  the 
there  are  two  distinct  offenses  well  sentence  for  each  violation  should  be 
charged  and  found  by  the  verdict,  each  imposed  separately  a?  for  a  separate 
punishable  by  imprisonment  in  the  offense.  El  Dorado  v,  Beardsley, 
state  prison,  and  sentence  is  given  for  53  Kan.  363. 

both  offenses,  the  appellate  court  can-  5.  Connecticut,  —  State  v,  TuUer,  34 

not  presume  that  they  were  one  and  Conn.  2ag. 

the  same  offense,  nor,  though  alleged  Georgia.  —  Dean  v.  Slate,  43  Ga.  218. 

to  be  on  the  same  day,  that  (hey  were  Maine,  —  State  v.  Hood,  51  Me.  363. 

done   at   the   same   time.     Carlton   v.  Maryland.  —  Manly  v.  State,  7  Md, 

Com.,  5  Met.  (Mass.)  532.  135. 

Record  Not  Showing  Whether  One  or  Missouri.  —  State  v.  Core,   70  Mo. 

More  Offenses  Proted.  —  When  an  indict-  491. 

ment  charges  in  one  count  a  breaking  New  Jersey.  — Cook  v.  State,  24  N. 

and  entering  of  a  building  with  intent  J.  L.  843. 

to  steal,  and  in  another  count  a  steal-  New    York. — Conkey  v.   People,   1 

ing  in  the  same  building,  on  the  same  Abb.  App.   Dec.  (N.   Y.)  418,  5  Park, 

day,  and  the  defendant  is  found  guilty  Crim.  (N.  Y.)  31;  Hawker  v.  People, 

generally,  the  sentence,  whether  proper  75    N.    Y.   487;    People    ».    McGeery, 

for  burglary  only  or  for  burglary  and  (Supm.  Ct.  Gen.  T.)  6  Park.  Crim.  (N. 

larceny   also,   cannot   be  reversed  on  Y.)653;  People  v.  Bruno,  (Supm.  Ct. 

error,  because  the  record  does  not  show  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  657. 

whether  one  offense  only,  or  two,  were  Pennsylvania,  —  Com.    v.    Doughty, 

proved  on  the  trial;  and  as  this  must  139  Pa.  St.  383.  28  W.  N.  C.  (Pa.)  178. 

be  known  by  the  judge  who  tried  the  Vermont.  —  State  v.  Hooker,  17  Vt. 

case,  the  sentence  will  be  presumed  to  658. 

have  been  according  to  the  law  appli-  See  also  State  v,  Pitts,  58  Mo.  558; 

cable  to  the  facts  proved.      Khe    v.  Hen  wood    v.   Com.,   52  Pa.   St.  424: 

Com.,  II  Met.  (Mass.)  581;  Crowley  v.  '  State  f.  Nelson,  14  Rich.  L.  (S.  Car.) 

Com.,  II  Met.  (Mass.)  575.  172. 
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WliMT*  Thera  Is  a  Xergar  of  one  count  or  ofTense  into  another  the 
general  practice  on  a  verdict  oi  guilty  is  to  pronounce  sentence 
upoa  the  count  charging  the  higher  offense,  and  a  sentence  upon 
a  merged  count  for  a  shorter  term  of  imprisonment  is  erroneous.^ 

c.  Entire  Sentence  on  All  Counts. —  By  perhaps  the 
best  and  most  favored  practice  in  the  tjnited  States,  where  the 
different  counts  in  an  indictment  or  information  charge  the  same 
offense  and  there  is  a  conviction  on  each  count  or  on  all  the 
counts,  a  single  sentence  upon  all  the  counts  for  one  entire 
offense  is  to  b6  rendered,  and  a  separate  sentence  on  the  several 
counts  imposing  cumulative  punishment  is  erroneous,' 

&  Where  Tkere  Are  Good  aad  Bad  CoimtB.  —  It  is  a  rule  almost 
as  old  as  the  common  law  that  if  there  is  one  count  in  the  indict- 
ment which  will  sustain  the  sentence  it  cannot  be  reversed  even 
though  it  would  be  erroneous  if  it  were  based  upon  the  other 
counts.* 

ftounnary  ol  FraetiM  Where  0radM  ObiQ  St.  6i;  Dev^re  v.  Stat^*  5  Ohio 
Sqoal  and  Vneqaal.  —  Where  all  the  Cir.  Ct.  509^  3  Ohio  Cir.  Dec.  .249; 
counts  in  the  indictment  are  good,  and  Gri£fen  v.  State,  46  Neb.  282;  Ryalls  t/. 
the  jury  returns  a  general  verdict  of  Reg.,  11  Q.  B.  795,  63  E.  C.  L.  795,  3 
guilty,  it  is  the  proper  practice,  if  the  Cox  C.  C.  254;  O'Brien  v.  Reg.,  z  Cox 
evidence  and  law  warrant  the  convic-  C.  C.  122.  See, also  Johnston  t/.  Com., 
tton,  to  pass  judgment  on  the  count  85  Pa.  St.  54;  Mertz  v.  People,  81  til. 
charging  the  highest  grade  of  the  of-  App.  576;  Hinkle  v.  Com.,  4  Dana 
fense.  But  where  the  grades  of  tl\e  (Ky.)  518;  State  v.  Benham,  7  Conn, 
offense  in  the  different  counts  are  equal,  414;  /n  re  Snow,  120  U  S.  274. 
and  there  are  good  and  bad  counts  in  Sentence  Where  Acts  May  Constitute 
the  indictment,  the  practice  is  to  pass  One  er  Diiferent  Qtffenses. — House  break- 
judgment  on  all  the  good  counts,  pro-  ing  with  intent  to  commit  larceny  and 
vided  the  conviction  is  warranted  by  grand  larceny,  though  distinct  offensee 
the  law  and  evidence.  Cribb  v.  State,  under  fche  law  of  Virginia,  may  be  and 
9  Fla.  409.  To  the  same  effect  see  often  are  one  continued  act,  and  may 
State  V.  Hooker,  17  Vt.  658.  bp  charged  in  the  same  count  of  an  in- 

1.  Johnston  v.  Com.,  85  Pa.  St,  54;  dictment,  upon  which  count   the   ac- 

Harman  v.  Com.,  12  S.  &  R.  (Pa.)  69;  cusedmay  be  found  guilty  of  either  or 

Buck  V.  Slate,  i  Ohio  St.  61;  Cook  t/.  both  often ses;  but  the  sentence  can  im- 

State,  24  N.  J.  L.  843;  Manly  v.  State,  pose  only  one  penalty.     If  in  such  a 

7   Md-    135;    Kite  r.   Com.,    11    Met.  case  it  is  desired  to  sentence  for  both 

(Mass.)  581:    Com.  v.   Hope,  22  Pick,  offenses,    a    separate    count    for    the 

(Mass.)  I.    See  also  Crowley  t/.  Com.,  larceny  must  be  inserted  in  the  indict- 

II  Met.  (Mass.)  575;  State  t/.  McClung,  roent.     Benton  v.  Com.,   91  Va.  782. 

35  W.  Va.  280.  See  also  Speers  r.  Com.,  i7Gratt.  (Va.) 

Pretniuption  of  Gorreotneia  of  Sentence.  570. 
—  When  a  general  verdict  of  guilty  is        8.  Com.  v.  Prickeit.  132  Pa.  St.  371. 

rendered  upon  an  indictment  contain-  See  also  Com.  v.  McKisson,  8  S.  &  R. 

ing  a  count  for  rape  and  one  for  assault  (Pa.)  420. 

with  intent,  etc.,  there  being  but  one        Where  Both  GonnU  in  the  Indiptment 

offense,  and  a  general  judgment  given  Are    Good,    thus    supplying  a  double 

thereon,  the  judgment  will  not  be  re-  foundation  for  the  senience»  a/br/iVW 

versed,  but  it  will  be  intended  that  the  should  the   appellate  court  refuse  to 

sentence  was  pronounced,  according  to  disturb  the  sentence.     Com.  v.  Stahl, 

law,  for  the  rape  only.     Cook  v.  State,  i  Pa.  Super.  Ct.  496. 
24  N.  J.   L.  843.     See  also  Kite  v.        The  Bispoiition  of  Bemaining  Gonnts  Is 

Com.,  II  Met.  (Mass.)  581.  Immaterial  where  one  count  charges  an 

9.  In  re  Walsh,  37  Neb.  454;  Barker  indictable  offense  which  is  sufficient  to 

V,   State,   54    Neb.    53;    Woodford   v.  sustain  the  sentence.     Hazen  v.  Com., 

State,  I  Ohio  St.  427;  Buck  v.  State,  i  23  Pa.  St.  355. 

19  Encyc.  Pl,  &  Pr.  —  30  465  Volume  XIX. 


Different  Counte.    SENTENCE  AND  JUDGMENT.       Good  and  Bad. 

General  Verdict  of  Guilty.  —  Therefore  if  one  only  of  several  counts 

in  an  indictment  is  good  and  is  sustained  by  the  evidence,  judg- 
ment may  be  legally  given  upon  a  general  verdict  of  guilty;* 

and  though  the  judgment  on  a  general  verdict  of  guilty  on  an 
indictment  containing  some  good  and  some  bad  counts  may  and 
should  regularly  be  based  on  the  good  count  or  counts,'  yet  it 
will  not  be  erroneous  if  rendered  generally  and  not  with  reference 
to  the  good  counts.' 

Sentence  on  One  Count  Curing  Miiqoin-  Where  the  Verdict  Is  Based  on  a  Bad 
der.  —  Whatever  incongruity  may  be  Count  ihe  court  cannot  sentence  there- 
supposed  to  exist  between  offenses  on.  Stale  7'.  Coiirell,  45  W.  Va.  837. 
charged  in  difTereni  counts  of  the  same  Where  Indictment  and  Verdict  Quashed 
indictment,  the  doctrine  is  well  settled  on  BefectiTO  Count.  —  Where  the  indict- 
that  sentence  may  be  passed  upon  any  ment  is  for  burglary  and  larceny,  and 
one  count,  and  the  misjoinder  previ-  the  verdict  is  guilty  on  both  counts, 
ously  existing  is  thereby  tolled  or  sentence  may  be  passed  on  the  convic- 
remitted.  This  appears  not  to  be  con-  lion  for  larceny  though  the  indictment, 
fined  to  those  cases  where  the  other  which  was  fatally  defective  on  the 
counts  are  defective  or  where  the  con-  count  for  burglary,  was,  with  the  ver- 
viction  is  upon  the  single  count,  but  it  diet,  to  that  extent  quashed  on  a  mo- 
exists  also  where  the  discarded  counts  tion  in  arrest.  State  v.  Brown,  35  La. 
are  good  and   ihe  conviction  is  on  all  Ann.  1058. 

the  counts.  lien  wood  v.  Com..  52  Pa.  Effect  upon  Other  Counts  of  Sentence  on 
St.  424,  r/7/»/f  Harman  ?'.  Com.,  12  S.  &  One.  —  There  can  be  only  one  judg- 
R.  (Pa.)  70;  Harimann  v.  Com.,  5  Pa.  ment  upon  the  indictment,  and  conse- 
St.  65;  Hazen  v.  Com.,  23  Pa.  St.  355;  quently  a  judgment  and  sentence  upon 
Com.  V.  McKisson,  8  S.  &  R.  (Pa.)  420.  one  count  definitively  and  conclusively 
1.  .Slate  7'.  Mathis.  3  Ark.  84;  Sikes  disposes  of  the  whole  indictment  and 
v.  Slate,  30  Ark.  496;  Williams  7\  State,  operates  as  an  acquittal  upon  or  dis- 
47  Ark.  230;  Manly  r.  State,  7  Md.  135;  continuance  of  the  other  counts.  The 
Wash  V.  Stale,  14  Smed.  &  M.  (Miss.)  same  principle  applies  to  a  case  in 
120;  Frain  v.  State,  40  Ga.  529;  Com.  which  a  verdict  of  guilty  is  returned 
V.  Foster,  122  Mass.  317;  Com.  v.  upon  all  the  counts  and  sentence  is 
Johns,  6  Gray  (Miss.)  274.;  Stevens  v.  passed  upon  some  of  them.  Com.  r. 
Com.,  6  Met.  (Mass.)  241.  See  State  Foster,  122  Mass.  317. 
V.  Stebbins,  29  Conn.463,  79  Am.  Dec.  3.  Boose  v.  Stale,  ro  Ohio  St.  575. 
223;  U.  S.  V,  Furlong,  5  Wheat.  (U.  S.)  But  see  O'Connell  v.  Reg.,  11  CI.  &  F. 
184;  Peters  v.  U.  S.,  94  Fed.  Rep.  127.  155,  9  Jur.  25,  i  Cox  C.  C.  413;  Greg- 
Finding  and  Judgment  Referred  to  Ctood  ory  v.  Reg.,  15  Q.  B.  957,  69  E.  C.  L. 
Counts.  —  Where  there  is  a  general  957,  19  L.  J.  Q.  B.  366.  15  Jur.  79. 
verdict  upon  an  indictment,  containing  General  Judgment  on  Plea  or  Verdict  of 
good  and  bad  counts,  the  finding  of  the  Chiilty.  —  It  is  well  settled  that  upon  a 
jury  will  be  referred  to  the  good  counts  general  verdict  of  guilty  or  upon  a  plea 
and  the  judgment  of  the  court  there-  of  guilty  to  all  the  counts  of  an  indict- 
upon  sustained.  Shaw  c.  Slate,  18  ment  the  court  may  give  a  general 
Ala.  547;  State  z/.  Coleman,  5  Port,  judgment,  which  will  be  upheld  as 
(Ala.)  32;  State  v.  Jones.  5  Ala.  666;  valid,  if  applicable  to  any  good  count 
Howard  v.  State,  34  Ark.  433;  Wil-  of  the  inJictment,  and  that  it  is  no  ob- 
Itams  V.  State,  47  Ark.  230;  Frain  r.  jection  that  several  offenses  of  the  same 
State,  40 Ga.  529;  People  v.  McKinney,  character,  although  they  vary  in  de- 
10  Mich.  54.  See  Slate  v.  Watson,  31  gree  and  in  the  punishment  to  be 
Mo.  361 :  State  v.  Bean,  21  Mo.  269;  inflicted,  are  included  in  the  same  in- 
Buck  V.  State,  I  Ohio  St.  62;  Looney  dictment.  Polinsky  z'.  People.  11  Hun 
V.  People.  8r  111.  App.  370.  (N.  V.)  390,  affirmed  73  N.  Y.  65,  citing 
8.  Com.  V.  Howe,  13  Gray  (Mass.)  People  v.  Rynders,  12  Wend.  (N. 
26;  Com.  V.  Hawkins,  3  Gray  (Mass.)  Y.)425;  Kane  v.  People,  8  Wend.  (N.  V.) 
463:  State  V.  Tibbetts.  86  Me.  189:  203;  People  v.  Baker.  3  Hill  (N.  Y.) 
Holloway  v.  Reg.,  17  Q.  B.  319,  79  E.  159;  Lanergan  v.  People,  39  N.  Y.  39; 
C.  L.  319,  15  Jur.  825.  People  v.  Costello,  i  Den.  (W.  Y.)  83. 

466  Volume  XIX. 


Different  Counts.    SENTENCE  AND  JUDGMENT,     Conviction,  etc. 

4.  Conviction  and  Acquittal  on  Different  Counts  —  Verdict  Silent  as  to 
Some  Counts.  —  When  a  verdict  of  guilty  has  been  returned  upon 
one  count  of  an  indictment  the  defendant  may  be  lawfully  sen- 
tenced thereon  although  no  verdict  has  been  returned  upon  the 
other  count  or  counts.* 

Guilty  on  Some  Counts  and  Not  Chiilty  on  Others.  —  Where  there  are 
numerous  counts  in  an  indictment  and  the  jury  finds  the  defend- 
ant guilty  on  some  of  the  counts  and  not  guilty  on  others,  it 
should  point  out  with  certainty  in  its  verdict  upon  what  charges 
it  finds  guilty  and  upon  what  it  acquits,  since  the  prisoner  can- 
not be  sentenced  upon  counts  other  than  those  upon  which  he  is 
found  guilty.* 

Where  Only  One  Sentence  Is  Imposed  on  Verdict  Silent  as  to  Counts  Considered 
a  general  verdict  of  guilty  on  an  in-  Acquittal.  —  Where  the  verdict  is  com* 
dictment  containing  several  counts,  the  plete  on  one  count,  charging  one 
judgment  will  be  supported  by  the  offense,  but  is  silent  as  lo  the  other 
good  counts,  if  some  of  the  counts  are  counts,  charging  different  offenses,  it 
defective;  and  if  objection  is  made  to  will  be  considered  an  acquittal  on  all 
the  verdict  on  any  of  the  counts  be-  the  counts  as  to  which  it  is  silent,  and 
cause  of  the  admission  of  improper  as  to  them  a  judgment  and  sentence 
testimony  or  the  giving  of  erroneous  on  such  a  verdict  will  be  a  bar  to 
instructions,  the  sentence  will  be  sup-  further  prosecution.  People  v.  Dow- 
ported  by  the  verdict  on  the  other  ling,  84  N.  Y.  478. 
counts,  unless  the  error  was  such  as  8.  People  v.  Whitson,  74  111.  20; 
might  or  could  have  affected  the  ver-  Gaither  v.  State,  21  Tex.  App.  527; 
diet  on  them.  State  r/.  Toole,  106  N.  Small  v.  State,  (Tex.  Crim.  1897)  38  S. 
Car.  736,  ^v^rrw/iVi^  State  V.  McCauless,  W.  Rep.  799;  Barfield  v.  State.  (Tex. 
9  Ired.  L.  (N.  Car.)  375.  Crim.  1897)  41  S.  W.  Rep.  610;  Womble 
Presumption  as  to  Count  Belied  On. —  v.  State,  (Tex.  Ciim.  1897)  43  S.  W. 
Where  one  of  two  counts  in  an  indict-  Rep.  114;  State  v.  Coltrell,  45  W.  Va. 
ment  is  bad,  and  the  defendant  is  837:  U.  S.  v.  Malone,  9  Fed.  Rep.  897; 
found  guilty  and  sentenced  generally,  Woodford  v.  State,  i  Ohio  St.  427,  hold- 
ihe  presumption  of  law  is  that  the  ing  that  where  the  court  has  passed 
court  awarded  sentence  on  the  good  separate  sentences  on  the  defendant  on 
count;  and  the  sentence  is  not  errone-  two  counts  of  an  indictment,  on  one  of 
ous  if  tt  is  warranted  by  the  law  ap-  which  counts  he  has  been  found  guilty 
plicable  to  the  offense  charged  in  that  and  on  the  other  of  which  he  has  been 
count.  Brown  v.  Com.,  8  Mass.  64;  acquitted,  and  has  made  the  sentence 
Com.  V.  Holmes,  17  Mass.  337;  Jen-  on  the  count  whereon  he  was  convicted 
nings  V,  Com.,  17  Pick.  (Mass.)  80;  to  commence  at  the  expiration  of  his 
Josslyn  V,  Com.,  6  Met.  (Mass.)  236;  term  on  the  count  on  which  he  was  not 
Com.  V.  Hawkins,  3  Gray  (Mass.)  463;  convicted,  the  whole  judgment  must 
Com.     r.      Foster,      122     Mass.    317;  be  reversed. 

Stephens  v.  State,  53  N.  J.  L.  245.  Verdict  and  Sentence  on  Differently  Hum- 
Application  of  Sentence  to  Count  Not  bered  Counts. —  Where  by  mistake  or 
Excepted  To.  —  Where  there  isa  general  otherwise  the  clerk  has  wrongly  num- 
verdict  of  guilty  on  both  counts  of  an  bered  the  counts  of  an  indictment, 
indictment  and  but  one  sentence  is  beginning  with  the  number  1  on  the 
imposed,  the  law  will  apply  it  to  the  ver-  second  count,  and  so  on  consecutively, 
diet  upon  the  count  to  which  no  excep-  and  there  is  a  verdict  of  guilty  on  the 
tion  was  assigned.  State  v.  Hall,  108  seventh  and  eighth  counts  as  marked, 
N.  Car.  776.  a  sentence  on  the  seventh  and  eighth 
1.  Edgerton  V.  Com.,  5  Allen  (Mass.)  counts  of  the  indictment,  being  the 
514;  Com.  V,  Foster,  122  Mass.  317  sixth  and  seventh  counts  as  marked,  is 
[citinj(  Latham  v.  Reg.,  5  B.  &  S.  635.  erroneous.  Woodford  v.  State,  x  Ohio 
117  E.  C.   L.  635,  9  Cox  C.  C.  516J;  St.  427. 

Peters  v.  U.  S.,  94  Fed.  Rep.  127;  Sel-  Proper  Judgment  Where  Verdict  Fails 

vcster  V,  U.  S,,  170  U.  S.  262.     And  to  Spedljr  Counts.  —  Where  the  prisoner 

see  generally  article  Verdict.  was  tried  on  an  information  containing 
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6.  WhetHi  Counti  Are  under  Siifcreiit  Laws.  —  It  is  held  that 
where  a  common-law  misdemeanor  in  one  count  is  joined  with  a 
statutory  misdemeanor  in  another,  both  counts  charging  the 
same  acts,  a  separate  sentence  may  be  imposed  on  each  count  on 
which  there  is  a  verdict  of  guilty,*  though  the  rule  may  be  differ- 
ent where  the  indictment  cont&ins  counts  sustainable  under  two 
different  sections  of  the  same  statute.* 

IX.  Oir  JolKt  DEnHDAlf f 8  —  (tet«nil  or  Joint  Seatoeoo.  —  Several 
persons  may  be  jointly  accused  of  crime,  but  if  they  are  convicted 
the  judgment  and  sentence  should  be  rendered  against  them 
severally,  not  jointly,*  though  where  sentences  are  separately 

more  chAn  one  hundrod  counts,  Bnd  the  upon  each  count.      They  were    ten- 

juiy    returned    A   verdict    upon   forty  tenced  generally  upon  the  whole  in- 

countSt  without  pointing  out  in  any  dictment  for  a  term  much  leas  than 

manner  which  these  were«   an  entire  might  have  been  imposed." 

judgment  imposing  upon  the  prisoner  Two  Sjstoms  of    Law.  — Where   the 

a  certain  term  of  imprisonment  upon  counts  are  based  on  two  systems  of  law 

each  count  was  the  only  safe  and  proper  which  cannot  be  in  operation  at  the 

one  to  be  rendered.     People  v.  Whit-  same  time  in  the  same  territory*  the 

son.  74  HI.  do.  sentence  on  a  verdict  oC  guilty  must 

1.  Com.  V,  Sylvester,    Bright.  (Pa.)  show  upon  which  system  it  is  founded, 

331,  6  Pa.  L.  J.  283,  4  Clark  (Pa.)  3r.  else  J t  Will  be  set   aside.      Butler  v. 

Where  a  Statute  Had  Mitigatod  the  State»  cs  Fla.  347,  in  which  case  the 

Ooninioa*^law  Panishmont  of  an  offense,  defendant   was  charged   with   selling 

and  an  indictment  contained   both  a  intoxicating  liquors  without  a  license, 

count  under  the  common  law  and  one  upon  the  theory  that  local  option  had 

under  the  statute,  and  a  general  ver-  not  been  adopted,  and  also  with  ihe 

diet  of  guilty  was  rendered,  it  was  held  unlawful  sale  of  liquor  in  violation  of 

that  the  sentence  must  be  imposed  ac-  the  local-option  law. 

cording  to  the  statute,  and  that  even  if  3.  Sturgeon   v.   Gray,   96   Ind.    166; 

the  indictment   were  at  common  law  State  v.  Hopkins,  7  Blackf.  (Ind.)  494; 

only  the  provisions  of  the  statute  could  Slate  v.  Kinneman,  39  Ind.  36;  M  ller 

not    be    exceeded    by   the   discretion  tr.  People,  47  III.  App.  47a;  Caldwell  v. 

of  the  court.      State   v.  Thompson,  2  Com.,  7  Dana  (Ky.)  279;  State  v.  Gay, 

Strobh.  L.  (S.  Car.)  I2.  10  Mo.  440;  States.  Laflin,  10  Mo.  44a; 

8.  Soatoneo  for  Highest  Grade.  —  In  State  >/.  Berry,  21  Mo.  504;  Waltzer  v. 
Com.  V,  Doughty,  139  Pa.  St.  383,  28  State,  3  Wis.  785. 
W.  N.  C.  (Pa.)  178,48  Leg.  Int.  (Pa.)  Formerly  this  seems  not  to  have  been 
278,  38  Pittsb.  Leg.  J.  (Pa.)  261,  it  was  the  necessary  or  usual  practice,  i 
assigned  as  error  that  the  appellant  Chitty's  Crim.  Law  700,  ri/iM^  6  Harg. 
was  sentenced  to  three  years'  impris-  St.  Tr.  833;  11  Harg.  St.  Tr.  294. 
onment,  while  Act  Pa.  March  31,  i860,  On  Joint  Indiotment  for  Catting  OoT- 
g  128,  authorized  imprisonment  for  two  emmeat  Timber.  —  Where  several  de- 
years  only.  The  court  said:  '*  It  is  feodants  are  jointly  indicted  under 
begging  the  question  to  assume  that  Rev.  Stat.  U.  S.,  §  2461,  for  cutting 
this  indictment  was  laid  under  said  timber  from  government  land,  and  the 
section  128.  *  *  *  It  contains  four  indictments  are  consolidated  for  pur- 
counts,  in  one  of  whirh  it  is  averred  poses  of  trial,  and  a  single  verdict  Ax- 
that  the  defendants  falsely  and  mali-  ing  the  damages  is  rendered,  the  court 
ciously  conspired  to  charge  certain  per-  may  sentence  each  of  the  defendanis 
sons  with  a  violation  of  the  criminal  separately  to  the  treble  damages  pre- 
laws. This  offense  is  punishable  by  scribed  by  the  statute,  and  is  not  bound 
the  127th  section  of  the  Act  of  i860  by  10  sentence  the  defendanis  jointly  for 
three  years'  imprisonment.  Even  if  the  joint  penalty.  Turner  t/.  U.  S.,  66 
we  are  mistaken   in  this,  the  defend-  Fed.  Rep.  280. 

ants  Were  convicted   generally,   i,   e,,  Bentonoo  folr  Fine  Separate  but  for  Ooits 

upon   each   count  of   the   indictmenl.  and  Impiisonmont  Joint. —  Where  two 

and  might  thus  have  been  sentenced  defendants,  jointly  indicted,  were  coa- 
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passed  upon  defendants  jointly  indicted  for  crime  it  is  immaterial 
that  they  are  entered  and  appear  in  the  same  judgment.* 

ConyictloQ  of  Some  and  Acquittal  of  Otben.  —  It  is  a  general  rule  that 
-where  two  or  more  defendants  are  indicted  severally  as  well  as 
jointly  judgment  may  be  rendered  against  those  who  are  found 
guilty  although  one  or  more  be  acquitted.*  An  exception  to 
this  rule,  however,  exists  in  cases  of  conspiracy  and  riot,  and 
perhaps  in  some  other  offenses  wherein  the  agency  of  two  or 
more  is  of  the  essence.* 

Z.  ISGREAaiire    PUNXaEXENT    ON    SlTVUBQUElTT    CONVICTION  —  1. 

Avermeat  or  Snggeatioa  of  Prior  Conviction,  —  Ordinarily  where  a 
statute  authorizes  a  sentence  for  a  greater  punishment  on  convic- 
tion for  a  second  or  subsequent  offense  than  for  a  first  offense  the 
indictment  or  information,  in  order  to  justify  the  additional  pun- 
ishment, must  aver  that  the  offense  charged  is  a  subsequent  one 
or  that  the  defendant  has  been  previously  convicted  of  the  same 
offense.* 

victed,  and  the  sentence  was  that  one  persons  are  prosecuted  together  for  a 

pay  a  fine  of  two  hundred  and  fifty  doU  crime  which  one,  or  another  limited 

lars  and  the  otherone  hundred  dollars,  number  only,  cannot  commit  (like  con- 

and  that  they  stand  committed   until  spiracy  orriot),  and  are  taken  and  may 

the   fine   and   costs  of  prosecution  be  be   brought   to  trial,  and  on  separate 

paid,    the  judgment   was   held    to   be  trials   verdicts   go   against   a   number 

substantially  correct,  both  defendants  who  are  not  capable  Tn  law  of  commit 

being  liable  for  the  costs,  and  each  for  ting  the  crime,  judgment  against  those 

his  fine.     Johnson  t\  State,  29  N.  J.  L.  found  guilty  Fhould  be  suspended  until 

453i  affirming  26  N.  J.  L.  313.  the  number  necessary  to  the  crime  are 

For  BistUiot  OffensM  Where  ]>0feiidaiit8  convicted.       Failing    conviction   of  a 

Jointly  Indicted.  —  Two  persons  indicted  sufficient  number,  those  against  whom 

for  a  joint  felony  ought  not  to  be  sen-  verdicts  have    been    found   should   be 

tenced  on  such  indictment  on  proof  of  discharged.     When  verdicts  are  found 

two  distinct  felonies.     If  a  verdict  of  against  the   number  necessary  to  the 

guilty  is  given  against  both,  judgment  crime,   judgnient    should   go    against 

may  be  given  against  the  party  who  is  them.      In    such    a    case,   where  the 

provecl    to    have  committed   the   first  accused   have    been   tried  in  dilTerent 

felopy    in    order    of    time.      Reg.    v,  courts,  transcripts  of  so  much  of  the 

Dovey,  2  Den.  C.  C.  87,  T.  &  M.  4H.  record  as  may  be  necessary  to  show 

20  X^.  J.  M.  C.  105,  15  Jur.  230,  4  Cox  the    verdict    in  each   case   should   be 

C.  C.  428.  transmitted  from  one  court  to  another. 

1.  Slate  v.  Hollenscheit,  61  Mo.  302.  Casper  v.  State,  47  Wis.  535. 

2.  Com.  V.  Griffin,  3  Cush.  (Mass.)  4.  See  article  Indictments,  Informa- 
523;  Com.  V.  State,  n  Gray  (Mass.)  60.  tions,  and  Complaints,  vol.  lo,  p.  489. 
See  also  Rex  v,  Messingham,  i  Moody  Charges  of  Previous  Conviettont  With- 
257.  drawn.  —  Where  charges  in  the  indict- 

Verdiet Not flpeeifying Which  Boiendant  ment  as  to  previous  convicttons  were 

Guilty.  —  Where  there  are  two  defend-  withdrawn  it  must  be  presumed  on  ap- 

ants  on  trial,  and  the  verdict  finds  the  peal  that  the  court  paid  no  attention  to 

defendant   guilty,  without  specifying  them    in  pronouncing  judgment,  and 

which   of   the    two  defer^dants   is   in-  that  the  sentence  would  have  been  the 

tended,  it  is  void  for  uncertainty,  and  same  if  the  previous  convictions  had 

a  judgment  thereon  against  both  de-  not  been  charged  in  the  information, 

fendants  is  error.    People  ?'.  Sepulveda,  People  z/.  Flynn,  73  Cal.  511. 

59  Cal.  342.  Hastachnsetts  —  Altfrnative  Modes.  — 

8.  Com.  ?/.  GrHfin.   3  Cush.  (Mass.)  The  statutes  of  Massachusetts  provide 

523.  an    alternative   mode   of   proceeding: 

^ndgment   fn  Grime   Whidi    Limited  either  to   insert   an  averment   of  the 

Biimber  Cannot  Oonmiit. — Where  several  former  conviction  or  convictions  in  the 
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Verdiet  and  Plea.  —  The  sentence  to  the   increased   punishment 

indictment,  and  prove  the  averment  as  had,  if  the  facts  of  the  former  convic- 

part   of  the  indictment,  in  which  case  tion,   sentences,   and    discharges  had 

the  whole  punishment  will  be  awarded  been  judicially  brought  to  its  notice.** 

by  the  court  before  which  the  convic-  Com.  v.  Mott,  21  Pick.  (Mass.)  492. 

tion  is  had,  Plumbly  v.  Com.,  2  Met.  InformatioB  Where Indiotment  for  Third 

(Mass.)  413:  Com.  v.  Briggs,  5  Pick.  Offense      Bedtee     Former    Convictions. 

(Mass.)  429,   7  Pick.  (Mass.)  177-  Mc-  ^  Where    an    indictment  for  a   third 

Donald  v.  Cora.,  173  Mass.  322  (citing  offense  recites  two  former  convictions 

Tutde  V.  Com.,  2  Gray  (Mass.)  505:  and  sentences,  and  they  are  found  by 

Com.  V.  Cody,  165  Mass.  133];  or  by  an  the  verdict,  the  additional  punishment 

information  in  legal  form  filed  by  the  ought  to  be,  and  in  judgment  of  law 

law  officer  of  the   commonwealth  on  will  be  deemed  to  be,  embraced  in  the 

notice  given  to  him  by  the  warden  of  sentence  then  awarded   upon  the   in- 

the  slate  prison  or  otherwise,  so  that  dictment,  and  an  information  will  not 

the  convict  may  be  brought  before  the  afterwards  lie  to  award  any  additional 

court  to  receive  the  additional  punish-  punishment.    Com.  v.  Phillips,  11  Pick, 

ment  consequent  to  a  prior  conviction.  (Mass.)28,  3  Met.  (Mass.)  588;  Plumbly 

Plumbly  V.  Com.,  2  Met.  (Mass.)  413;  v.  Com.,  2  Met.  (Mass.)  413. 

Com.  V.  Phillips,  11  Pick.  (Mass.)  28.  Collateral  Attack  on  Former   Convic- 

Both  Modes  Cannot  Be  Pursued  to  ob-  tion.  —  The  validity  of  former  convic- 
tain  one  and  the  same  object;  and  as  tions  and  sentences  cannot  be  drawn 
the  conviction  must  of  necessity  be  in  question  on  an  information  for  ad- 
first  in  time,  if  the  former  convictions  ditional  punishment,  but  they  are  held 
are  then  pio:eeded  upon,  this  necessa-  to  be  valid  until  reversed  on  error, 
rily  supersedes  the  other  mode  and  Wilde  z/.  Com.,  2  Met.  (Mass.)  408. 
nothing  remains  to  be  reached  by  an  A  Writ  of  Error  is  appropriate  to 
information.  Plumbly  t/.  Com.,  2  Met.  review  and  reverse  a  sentence  of  ad- 
(Mass.)  413,  following  Com.  v.  Phillips,  ditional  punishment  on  an  information 
II  Pick.  (Mass.)  28.  of  prior  conviction.     Wilde  v.  Com.,  2 

As  to  the  Requisites  and  Sufficiency  of  Met.  (Mass.)  408;  Ross's  Case,  2  Pick. 

an  Information  for  additional  punish-  (Mass.)  165. 

ment  for  a  second  offense  see  the  fol-  Jurisdiction   of  Courts.  —  Act  Mass. 

lowing  cases:     Wilde  v.  Com.,  2  Met.  1817,  c.    176,   prescribed  that  the  ad- 

(Mass.)    408;    Plumbly     v.    Com.,     2  ditional  punishment  on  information  of 

Met.   (Mass.)  413,    Com.  z/.  Keniston,  previous  conviction  should  be  awarded 

5  Pick.  (Mass.)  420;    Evans  v.   Com.,  by  the  Supreme  Judicial  Court,  but  by 

3  Met.  (Mass.)    453.     See  also  article  Act  1827,  c.  118,  it  was  provided  that  it 

Indictments,  Informations,  AND  Com-  should  be  awarded  by  the  Municipal 

PLAINTS,  vol.  10,  p.  489.  Court  of  the  city  of  Boston.     Under 

The  Indictment  May  Be  Amended  ^o  this  statute  it  was  held  that  the    Mu- 

as  to  include  an  allegation  of  former  nicipal  Court  might  lawfully  pass  the 

conviction.     Com.  v.   Holley,  3  Gray  additional    sentence    where    the    last 

(Mass.)  459.  offense  and  conviction  took  place  be- 

Sentence  on  Second  of  Two  Counts  in  tween     the    enactment    of     the     two 

Same  Indictment.  —  A  sentence  to  ad-  statutes.     Com.    v.  Phillips,  ii    Pick, 

ditional  punishment  can   be  rendered  (Mass.)  28. 

only  upon  an  allegation  in  the  indict-  In  Pennsylvania,    under  the  law  re- 

ment  setting  forth   the   prior  convic-  quiring  additional  punishment  to   be 

tions;    it   cannot   be   imposed  on  the  imposed  upon  a  defendant  after  a  pre- 

second  of  two  counts  in   the  same  in-  vious  conviction  for  the  same  offense, 

dictment    upon    conviction     on    both  it  is  generally  held  necessary  in  order 

counts.       Tuttle     v.     Com.,    2    Gray  to  pronounce  such  sentence  that  the 

(Mass.)  505.  indictment  shall  charge  that  the  de- 

Nature  of  Proceeding  by  Information,  fendant  had  before  been  convicted  of 

—  '*  This  proceeding  by  information  is  such  offense,  and  an  indictment  charg- 

given    by   law   as  a  sort  of  ancillary  ing  an  offense  simply  in  the  words  of 

process  by  which  the  court  may  award  the  statute,  without  any  averment  as 

that    punishment    which   might    and  to  a  former  offense,  is  an  indictment 

ought  to  have  been  awarded  by  the  for   the   first  offense,    for   which  only 

court  before  which  the  conviction  was  sentence  as  for  a  first  offense  can  be 
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may  be  rendered  on  a  verdict  of  guilty  of  the  offense  charged  and 
a  plea  of  guilty  of  the  prior  conviction  alleged.^ 

2.  Bequisites  of  Judgment  and  Sentence.  —  The  requisites  of 
judgment  and  sentence  on  subsequent  conviction  of  an  oflfense 
are  considered  elsewhere  in  this  article.* 

XL  Beqvisiteb  anb  Svfficienct  —  1.  Formal  Parts  and  Style  in 

OeneraL  —  A  Judgment  of  Conviction  Conaists  of  Two  Partoi  to  wit,  (l)  the 
facts  judicially  ascertained,  together  with  the  manner  of  ascer- 
taining them,  entered  of  record ;  (2)  the  recorded  declaration  of 
the  court  pronouncing  the  legal  consequences  of  the  facts  thus 
judicially  ascertained.     These  parts  are  equally  necessary  in  the 

g^iven.  Rauch  v.  Com.,  78  Pa.  St.  490;  count  for  murder  with  one  for  man- 
Smith  V.  Com.,  14  S.  &  R.  (Pa.)  69;  slaughter,  averring  a  prior  conviction 
Com.  V,  Kelly,  13  Phila.  (Pa  )  422,  36  of  the  latter  offense.  Kane  v.  Com., 
Leg.  Int.*  (Pa.)  124.  In  Com.  v.  Mor-  109  Pa.  St.  541,  the  court  saying:  "  It 
row,  9  Phila.  (Pa.)  583,  29  Leg.  Int.  is  true  the  exhibition  in  this  manner  of 
(Pa.)  380,  Paxson,  J.,  strenuously  op-  the  defendant's  previous  crime  may 
posed  this  practice,  and  declared  that  have  a  very  bad  effect  upon  his  char- 
in  Smith  V.  Com.,  14  S.  &  R.  (Pa.)  6q,  acter,  but  this  result  must  be  charged 
the  question  whether  the  course  pur-  to  his  own  default  and  to  the  statute, 
sued  was  the  proper  practice  was  not  which  looks  rather  to  the  protection  of 
raised.  In  Com.  v.  Hagan,  10  Pa.  Co.  the  law-abiding  community  than  to  the 
Ct.  22,  it  was  held  that  it  is  not  neces-  welfare  of  the  criminal  class.*' 
sary  in  order  to  impose  the  double  Trial  of  Identity  on  Suggestion  to 
punishment  under  the  statute  to  allege  Court,  —  In  Com.  v.  Hagan,  10  Pa.  Co. 
the  prior  conviction,  and  that  it  is  suffi-  Ct.  22,  it  was  intimated  that  if  the  pris- 
cient  that  it  is  brought  to  the  court's  oner  denies  his  identity  on  a  sugges- 
attention  by  suggestion  of  the  district  tion  by  the  district  attorney  to  the 
attorney;  and  it  was  declared  that  the  court  that  he  had  been  formerly  coji- 
statement  in  Kane  v.  Com.,  109  Pa.  St.  victed  of  the  offense  for  which  he  is 
541,  that  by  a  charge  in  the  indictment  being  tried,  the  question  should  be 
alone  can  the  provisions  of  the  statute  tried  by  another  jury,  as  in  case  of  a 
for  double  punishment  be  carried  out,  suggestion  of  insanity, 
was  not  necessary  for  the  disposition  1.  Exp.  Young  Ah  Gow,  73  Cal.439. 
of  the  case  and  was  ohitet  dictum.  See  also  Hall  v.  Com.,  (Ky.  1899)  51  S. 

Sufficiency  of  Indictment,  —  It  is  not  W.  Rep.  *C4. 
sufficient  for  the  indictment  to  set  forth  Burglary  and  Prior  Larceny.  —  A  judg- 
that  the  defendant  was  convicted  on  a  ment  following  a  verdict  of  conviction 
former  indictment  and  the  court  gave  upon   a   charge  of   burglary  and  also 
judgment,  but  it  must  also  state  what  upon  a  plea  of  guilty  of  a  prior  convic- 
that  judgment   was.     Smith  v.  Com.,  tion  of  larceny  is  in  all  respects  regu- 
14  S.  &  R.  (Pa.)  69,  wherein   the  court  lar.     People  v.  Barton,  88  Cal.  176. 
stated  that  the  law  of  Pennsylvania,  in  Withdrawal  of  Plea,  —  A  defendant 
speaking  of  conviction,  meant  a  judg-  charged  with  burglary  and  a  previous 
xnent  and  not  merely  a  verdict,  which  conviction   of   grand   larceny  has  the  ' 
in  common   parlance  is  called  a  con-  right  at  any  time  to  withdraw  a  plea 
viction,  and  it  was  the  opinion  of  the  of  not  guilty  to  the  charge  of  prior  con- 
court  thai  it  did  not  appear  by  the  rec-  viction  and  to  confess  such  conviction, 
ord  that  the  defendant  had  been  previ-  and  having  done  so  the  jury  has  noth- 
ously  convicted  of  the  same  offense.  ing   to  say   or  find   in    regard    to  it. 

Charging  Murder  and  Alanslaughter  Where  he  does  so  on   the  day  of  trial 

mth     Prior     Conviction    of   Latter.  —  and  is  found  guilty  of  burglary  only. 

When  it  is  desired  to  impose   upon  the  the  court  may  impose  sentence  for  both 

prisoner,    on    a   conviction   for    man-  offenses.     People  v.  Johnson,  88  Cal. 

slaughter,  the  double  punishment  pro-  171. 

video    by    Act   Pa.    March   31,     i860,  2.  See  infra^  XL  12.  Sentence  to  Addi- 

§    182,    for    a    second     conviction    of  tional  Punishment  on  Subsequent  Convic- 

manslaughter^  it   is  proper  to  join  a  tion. 
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teRcKtian  ^f  a  judgment  of  conviction. • 

In  the  First  Part  it  is  usual  and  proper  to  set  forth  in  the  niinutes 
<rf  the  court  the  title  and  number  of  the  case,  the  catling  of  the 
case  for  trial,    the   appearance   of   the  parties,  the  plea  of  the 

defendant,  and,  if  this  is  **  not  guilty,**  the  selection,  impanel- 
ing, and  swearing  of  the  jury,  the  submission  of  the  evidence,  the 

charge  of  the  court,  the  return  of  the  verdict,  and  the  finding  of 
the  jury.* 

\,  Mayfleld  zc  Svate,  40  Tai(.   dBg.  to  Che  character  ol  \\xt  cs^se,  but  thf 

See  also.  Butler  v,  Staie.  i   fex.  App  necessary   parts  aad   the  gefieral   re- 

638;  Trimble  v.  Stale,  2  t'ex.  App.  303;  quishes  must  appear  as  they  do  in  the 

Choate  z/.  State,  2Tex.  App.  302;  Rob-  above  judgment.     May  field    v.  State, 

fri^  V,  Sta(«,  3  Tex.  App.  47;  Keener  40  Tex.   289.  apprayed  iq  Ansct^incks 

V.   Stale,  4  "fcx.   App-   S?3;    Mirelles  v.  Stat^,  43  T^x.  587;  Butler  v.  State, 

V.  State,  ^  Tex.  App-  34^;  ShuUz  y,  i  Tex.  App.  638;    Choate  y.  State,  2 

State,    ^3    Tex.   401;     Ai^scbinfiks    v,  Tex.  App.    302;    Roberts   y*  S|ate,   3 

State,  43  T^x.  587;  Longoria  v-  State,  Tex.  App.  47. 

(Tex.  Crim.  1&9S)  44  S.  W-  R?P'  1089.  I^i^aom  of  Jadgmapts,  PefeeUve   ia 

HJiidmnaajgOT  (laHi*— Oo^e  Civ.  Pra  '^wm  or  Bubttaaee.  —  Ao  entry  (hat  it 
Tex.,  art.  791,  subdiv.  9  (Code  1895,  is  considered  by  the  court  that  the  de- 
art.  931)*  defining  the  cof^stitHenis  and  fendants  are  guilty  as  charged  in  the 
requisites  pf  s^  Sn^l  judgment,  from  indictment  and  as  found  by  the  jury, 
which  only  an  appeal  can  be  taken,  and  and  that  it  is  '*  ordered  that  they  be  re- 
requiring  that  it  shall  recite,  in  case  of  rnanded  to  the  custody  of  the  marshal 
a  conviction,  "  (hat  it  is  considered  by  and  be  by  him  committed  to  the  county 
(he  court  that  the  defendant  is  ad-  jail  *  *  *  to  await  the  judgment 
}4idged  10  be  guilty  of  the  offense  as  and  sentence  of  i he  court,"  cannot  be 
found  by  the  jury/'  it  seems  has  treated  as  a  judgmeat,  and  is  in  effect 
special  iC  not  exclusive  reference  to  nothing  more  than  a  remand  for  sen- 
felony  cases;  at  all  eve^its  it  is  not  tence.  Ball  v,  U.  S.,  ^40  U.  S.  xi8. 
made  requisite  to  judgments  in  misde-  A  recital  in  the  record  of  '*  judgment 
caeanor  cases  where  the  punishment  accordingly,  taxing  all  costs  against 
assessed  is  a  pecuniary  fine  only.  Hill  defendant,"  is  not  a  judgment  of  con- 
V.  Slate,  II  Tex.  App-  379.  viction  or  any  oth^r  judgment.     Rob- 

^HProv^  Forin  and  pabt^nee  of  Jmdg-  erts  v.  State,  3  Tex.  App.  47. 

Ij^ant.  —The    form   and   substance  of  The  only  entry  purporting  to  be  a 

judgment  in  a  capital  cas«  which  has  judgment  contained  in  the  record  in  a 

been  aF4>rov«d  by  |he  coarts  of  Texas  criminal  case  was  as  follows:     **  The 

is  as  (ollows:    '*  The  prisoner^  being  Slate  vs,  Goliath  Wright.     Charge  C. 

convicted  of  murder  in  the  ^rst  degree  C.    W.      Fall   term,    1893.      Plea  not 

on  a  previous  day  of  the  term,  was  this  guilty.     Jury  and  verdict.     Guilty  and 

day  brought  into  court   in   charge  of  fined    fifty    dollars.       ludgmeni  coo- 

the  sheriff,  etc.,  whereupon  it  is  con-  fessed  with  T.   H.  Well,  C.  W.  Ford, 

aideredby  the  cour^  thai  the  verdict  of  and  W.   M.  Eiland  sureties."     It  was 

the  jury  be  approved;  that  the  prisoner  held  that  such  a  statement  was  wholly 

he  condemned  to   be  hanged  by  tl^e  inoperative    as  a  judgment,  and  ap- 

neck  until  he  is  dead,  and  that  he  pay  peared  to  be  no  more  than  a  mere  rep- 

the  costs  of  this  prosecqtion.     But  in-  etition  of  the  entries  by  the  court  upon 

asmuch  as  the  prisoner  has  entered  an  a  trial  docket  —  data  for  the  judgment, 

appeal  to  the  Supteme  Court  of  the  Wright  v.  State,  103  Ala.  95. 

statf ,  the  sentence  of  execution  is  de-  %»  Entitlement  an4  Name  of  pefendaat. 

layed  until  after  the  termipaiion  of  the  —  Where  judgment  is  rendered  against 

case  in  said  court.     And  it  is  ordered  a  party  by  a  different  name  from  that 

|hat  the  priaoner  he  remanded  to  jail  used  in  tb<^  indictment,  the  case  will  be 

and    be   there    safely   kept   until   the  reversed  and  remanded  with  instruc- 

further  order  of  the  court.       ShuUz  v.  tions  to  enter  judgment  in  accordance 

State,  13  Tex.  401.  approved  in  Trim-  with  the  pleadings  and  verdict  of  the 

ble  V.  Slate,  2  T^x.  App.  303.     This  jury.     Schutze  i/.  State,  30  Tex.  508. 

should  of  course  be  varied  according  But  wh^rc  the  judgment  is  properly 
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In  i(h«  fltorad  Part  it  should  be  declared  upon  the  record  in  con^ 

nection  with  the  verdict,  in  the  event  of  a  conviction,  that  it  is 
considered  by  the  court  that  the  defendant  is  adjudged  to  be 
guilty  of  the  offense  as  found  by  the  jury,  and  that  the  defend- 
ant be  punished  as  it  has  been  deternnined  by  the  jury  —  in  cases 
where  it  has  the  right  to  determine  the  amount  or  the  duration 
and  place  of  punishnrtent  —  setting  forth  particularly  the  amount 
or  the  duration  and  place  of  punishment,  in  accordance  with  the 
nature  and  terms  of  the  punishment  prescribed  in  the  verdict.^ 

Judgment  Skewing  (Mfente  and  Sentenoe.  —  It  may  be  stated,  however, 
that  in  general  a  judgment  is  sufficient  for  all  purposes  where  it 
shows  what  is  the  offense  of  which  the  defendant  was  convicted, 
and  the  sentence  pronounced  by  the  court.* 

The  Faets  or  Seasons  upon    which   the   judgment  or   sentence    is 

entitled  and  is  pronouneed  against  the  MatHen  Pertahdng  $o  lory  and  Vardiot. 

defendant  in  bis  correct  name,  the  fact  — See  infia,  XI.  5.  Recitals  CoMcerning 

that  the  verdict  is  entitled  in  a  wrong  Jury  and  Verdiei, 

name  will  be  immaterial.      People  v,  1.  Mayfieid  v.  State,  40  Tex.  389,  ap' 

Ah  Kim,  34  Cal.  189.  proved  in  Anscbincks  z/.  State,  43  Tex. 

A  judgment  a  certified  copy  of  which  5S7;  Choate  v.  State,  2  Tex.  App.  303. 

is  issued  as  a  warrant  of  commitment  See  also  cases  cited  to  the  firsi  para- 

or  mittimus  need  not  be  enittled  in  the  graph  of  text  in  this  subsection, 

name  of  *'  the  people  of  the  state  of  If  the  Banishment  Breseribed  by  LftW 

California/'  under  Const.  Cal.,  art.  6,  Has  Not  Been  Oi^en  there  is  no  judg- 

§  20,  since  the  word  **  process  "  as  there  m«nt  or  sentence.     Easierling  v.  State, 

used   does    not  include  a  judgment.  35   Miss.    310;    Wharton   v.   State,  41 

Ex p,  Ahern,  103  Cal.  413.  Miss.  680. 

Besori]itioa  ef  Genrt.  —  It  is  not  error  2.  White  v,  U.  S..  164  U.  S.  too,  fol^ 

that  the  caption  of  ihe  record  describes  lowing  Pointer  v.  U.  S.,  151  U.  S.  396; 

the  court  as  "  the  Superior  Court  for  People  v.  Douglass,  87  Cal.  381;  Ex  p, 

the  commonwealth  of  Massachusetts,"  Roberson,  (Ala.   1899)  26  So.  Rep.  645. 

its  true    name   being  **  the   Superior  Repeating  Matters  Shown  by  Preceding 

Court.'*     K  the  additional  words  were  Bapen.  —  In   California   the  only   ma- 

not   properly   used   in   describing  the  terial  parts  of  a  judgment  in  a  criminal 

court  they  would  not  mislead  any  one,  case  are  the  statement  of  the  offense 

as  It  is  a  court  of  general  jurisdiction,  for  which  the  defendant  has  been  con- 

and  they  might  be  rejected  as  surplus-  victed   and  the  sentence  of  the  court, 

age.     Doherty  v.  Com.,  109  Mass.  359.  and  it  is  not  necessary  that  anything 

Befendant'e   Flea.  —  Under  the  stat«  which  is  contained  in  the  papers  which 

utes  of  Texas  it  is  absolutely  essential  precede  it  should  be  repeated  therein, 

to  the  validity  of  a  final  judgment  that  Exp.  Williams,  89  Cal.  421;  Matter  of 

it  should    show   that    the    defendant  Ring,    28   Cal.    248.     See   also  Ex  p. 

pleaded  to  the  indictment  and  what  the  Raye,  63  Cal.  491* 

plea  was.     Pate  v.  State,  21  Tex.  App.  0en«ral    Snfileieiioy    of   Judgment    in 

iqi;    Ganher  v.   State,  21  Tex.  App.  Venrada.  —  Where  a    judgment   shows 

527;  Derrick  v.  State.  (Tex.  Crim.  1897)  the  parties  to  it  and  the  court  rendering 

38  S.  W.  Rep.  605;  Newman  v.  Slate,  it,  recites  the  oftense,  and  directs  the 

(Tex.  Crim.  1897)  38  S.  W.  Rep.  605;  term  and  place  of  imprisonment,  it  is 

Wood  V,  State,  37  Tex.  Crim.  89;  Wil-  sufficient   under   the    Nevada  statute, 

liams  V,  State,  (Tex.  Crim.  1897)  40  S.  Ex  p.  Salge,  i  Nev.  449. 

W.   Rep.  283;    Boggs  V.  State,  (Tex.  toftelenoy  ef  Judgment  as  Basii  ler 

Cfim.  1897)403.  W.  Rep.  306.  Commitment.  —  A    judgment,  substan- 

As  to  the   necessity  of  the   record  tially  formal,  chough  lacking  the  usual 

Showing  the  plea  see  article  Arraign-  recitals,  may  be  sufficient  on  which  to 

MENT  AND  Plea,  vol.  2,  p.  787.  base  a  commitment.     In  re  Waldrip,  i 

Keeltal  of  Offense.  —  See  infra,  XI.  4.  Ariz.  482. 

Rtdtal  of  0ffens4.  Jndgmeali  of  inferior  Oonrls.  r-  Where 
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founded  need  not  be  recited,  where  the  essentials  as  just  given 
appear.* 

OmisiloiiB  in  the  Sentence  Fiiyorable  to  the  ]>efendant  cannot  ordinarily  be 
objected  to  by  him.* 

'*  It  It  Therefore  Considered,''  ete.  —  The  sentence  is  not  the  act  of  the 
court,  but  the  court  pronounces  the  judgment  of  the  law;  and 
some  expression  or  words  should  be  used  importing  that  it  is 
the  sentence  of  the  law.'  This  is  generally  shown  by  the  use  of 
the  expression,  *'It  is  therefore  considered  and  adjudged  that  the 
defendant  is  guilty/*  etc.,"*  followed  by  the  sentence  of  the  law; 
and  while  it  is  not  essential  to  employ  this  exact  form,*  yet  there 


a  statute  creating  a  court  of  limited 
and  inferior  jurisdiction  does  not  pre- 
scribe the  form  in  which  its  judgments 
shall  be  rendered,  they  are  not  re- 
quired (o  be  of  any  diflferent  form  from 
those  of  criminal  courts  generally. 
People  V.  Forbes,  22  Cal.  135. 


sentence.    State  v.  Lake,  34  La.  Ann. 
1069. 

2.  Skelton  v.  Slate,  149  Ind.  641; 
Nichols  V.  State,  127  Ind.  406;  Miller 
V.  Stale,  149  Ind.  607;  Stale  v,  Arnold, 
144  Ind.  651;  People  v.  Burridge,  99 
Mich.  343.     See  also  infra^  XI.  9.  Di- 


In  Alabama  a  loose  and  informal  reeling  Hard  Labor  or  Solitary  Confine- 
judgment  of  a  justice  that  "  on  hear-  ment;  10.  Stating  Forfeitures^  Disabili- 
ing  the  evidence  the  court  is  satisfied     ties.  Disfranchisement^  etc. 


as  to  the  guilt  of  defendant,  and 
awards  the  following  punishment," 
etc.,  is  sufficient  on  habeas  corpus. 
£x  p.  Gayles,  108  Ala.  514. 

In  Texas  no  formal  judgment  is  nec- 


3.  Wright  V.  State,  103  Ala.  95;  Gray 
V.  State,  55  Ala.  86;  Baker  v.  State,  3 
Ark.  491. 

4.  Approved  Formal  Expression.  —  The 
expression,  *'  It  is  therefore  considered 


essary  in  a  criminal  case  in  a  justice's  by  the  court  that,"  etc.,  is  not  a  mere 

court,  and  when  the  recorder  of  a  city  recital  by  the  clerk  of  what  the  court 

acts  as  a  justice  of  the  peace  that  court  did,    but    is    palpably    the    approved 

is  governed  by  the  same  rules  of  pro-  formal  expression,  consideration,  and 

cedure   as  justices'   courts,   and    any  judgment  of  the  court  pronouncing  the 


entry  which  shows  the  result  is  a  suffi- 
cient judgment  so  far  as  form  is  con- 
cerned. Harris  County  v.  Stewart,  91 
Tex.  133. 

1.  BecitalB  of  Facts  on  Which  Judgment 
Bated.  —  All  that  is  necessary  as 
against  an  objection  that  the  judgment 
is  void  and  not  merely  erroneous  is 
that  it  shall  sufficiently  express  what 
is  adjudged;  it  need  contain  no  recital 
of  the  facts  upon  which  it  is  based. 
People  V.  Kelly,  120  Cal.  271.  See 
also  Ex  p.  Kearny,  55  Cal.  212. 

Statement  of  Reason  upon  Which  Sen- 
tenee  Founded.  —  It  is  not  necessary 
that  sentence  passed  upon  prisoners 
after  verdict  by  judges  of  criminal 
courts  should  contain  the  reasons  upon 
which  thev  are  founded.  The  consti- 
tutional requirement  in  Louisiana  in 
this  particular  applies  to  judgments 
rendered  by  the  judge  alone,  and  not  to 
those  rendered  by  him  upon  verdicts 
of  juries,  especially  in  criminal  cases. 
It  is  sufficient  that  it  appears  from  the 
proceeding  that  a  legal  verdict  was 
rendered,  justifying  the  passing  of  the 


sentence  of  the  law.  Lovett  v.  State, 
29  Fla.  356. 

6.  Wright?'.  State,  103  Ala.  95;  Gray 
?'.  State,  55  Ala.  86;  State  v.  Lake,  34 
La.  Ann.  1069. 

Use  of  Different  Words.  —  In  a  sen- 
tence the  words  "  it  is  considered  "  arc 
not  sacramental  and  essentially  neces- 
sary. The  word  "  ordered  "  is  suffi- 
cient. State  V.  Bassett,  34  La.  Ann. 
1108,  citing  State  v.  Lake,  34  La.  Ann. 
1069.  But  see  contra.  Baker  z'.  State,  3 
Aik.  491,  which  case  is  reviewed  in 
Ware  v.  Pennington,  15  Ark.  226. 

And  it  is  not  error  for  the  judgment 
to  recite  that  it  is  **  commanded  bv  the 
court  that  the  defendant,"  etc.,  instead 
of  using  the  words,  *'  it  is  considered 
by  the  court."  Jones  v.  Territory,  4 
Okla.  45. 

Suffit  tent  Judgment  of  Imprisonment, 
—  A  judgnient  that  it  was  **  ordered, 
adjudged,  and  decreed  "  that  the  de- 
fendant be  punished  by  imprisonment, 
is  a  sufficient  direction  that  he  be  im- 
prisoned. An  objection  that  such  a 
jjjgment  simply  orders  that   defend- 
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must  be  some  words  to  show  that  there  has  been  a  judgment 
upon  the  verdict  or  as  charged.* 

Badtal  by  CUrk.  —  The  important  thing  to  be  shown  is  the  con« 

sideration  and  expression  by  the  court  of  the  sentence  of  the  law, 
and  this  requirement  is  not  satisfied  by  a  recital  by  the  clerk  in 

narrative  form  of  what  the  court  did.* 

ant  be  punished  by  imprisonment,  but  in  the  first  degree,  and  it  is  further 

does  not  direct  that  be  be  imprisoned,  considered  and  adjudged   that  you." 

and  hence  is  not  such  a  judgment  as  It  was  held  that  the  omission  of  these 

Is  contemplated  in  criminal  practice,  is  words  in  the  beginning  did  not  render 

untenable.     People  v.  Johnson,  88  Cal.  the    sentence  void,    though   it   would 

171.  have  been  fuller  and  more  complete  if 

So  an  objection  that  a  judgment  is  they  had  first  appeared  therein.     Wil- 

insufficient  in  form  because  it  orders  kinson  v.  State,  106  Ala.  23.     To  the 

and  adjudges  that  the  defendant  be  same  effect  see  Webb  v.  State,  106  Ala. 

'*  punished   by  imprisonment"  in  the  52;  Roberson  r.  State,  (Ala.  1899)  26  So. 

state    prison,  etc.,    is   without   merit.  Rep.  645;  Exp,  Robe rson,  (Ala.  1899) 

People  V.  Wheatley,  88  Cal.  114.  26  So.  Rep.  645. 

1.  Wright «/.  State,  103  Ala.  95;  Gray  2.  Mere  Memorandam  of  Ministerial 
V.  State,  55  Ala.  86;  Driggers  v.  State,  Officer. —  In  a  capital  case  especially 
(Ala.  1899)  26  So.  Rep.  512;  Knowles  the  court  will  not  countenance  a  gross 
V.  Stale,  2  Root  (Conn.)  282.  See  also  departure  from  established  forms  and 
supra^  XI.  I.  Formal  Parts  and  Style  in  recognize  as  the  solemn  sentence  of  the 
General,  law  that  which  strictly  construed  is  the 
Safficient  Showing  that  Defendant  Ad-  mere  memorandum  of  a  ministerial 
judged  Onilty.  —  It  is  not  necessary  for  officer,  narrative  of  but  not  contempo- 
the  judgment  to  Stat?  in  express  words  raneous  with  the  transaction  to  which 
that  the  court  finds  the  defendant  it  refers.  Gray  v.  State,  55  Ala.  86. 
guilty  of  the  crime  of  which  he  is  con-  Insnffieient  ffliowing  of  Proper  Jadg- 
vicied  by  the  jury.  If  from  the  whole  ment.  —  The  judgment  as  recorded 
record  it  is  apparent  that  the  court  did  should  appear  to  be  the  order  and 
so  find,  either  by  adopting  the  verdict  judgment  of  the  court  itself,  and  not 
of  the  jury  or  otherwise,  so  as  to  leave  the  sketch  or  narrative  of  the  clerk, 
no  doubt  that  such  a  judgment  was  Where  the  court  does  not  consider, 
had,  it  is  sufficient  and  the  judgment  order,  and  adjudge  that  the  defendant 
is  appealable.  State  v.  Cook,  92  Iowa  be  punished,  etc.,  but  the  clerk  merely 
483, /£>/^w^^in  Slate  v.  Rudd,  97  Iowa  says  that  the  prisoner  was  **  sen- 
389.  tenced  "  so  and  so,  the  judgment  is 
The  Statute  of  New  Jeney  does  not  re-  erroneous  and  will  be  reversed.  Peg- 
quire  that  the  sentence  as  pronounced,  low  V,  State,  12  Wis.  534;  Gray  v. 
or  the  record  of  the  sentence,  shall  State,  55  Ala.  86;  State  v,  Huber,  8 
state   that  the  defendant    is    by    the  Kan.  447. 

court  "  adjudged  "  guilty.  The  word  A  Loose  Memorandnm  by  the  Clerk  of 
**  adjudged  "  as  used  by  the  legisla-  the  language  of  the  presiding  judge 
ture  in  this  connection  is  intended  addressed  to  the  accused,  in  these 
to  be  synonymous  with  **  deemed.*'  words:  *'  That  you  now  be  remanded 
State  V.  Price,  ii  N.  J.  L.  203.  back  to  jail,  and  that  the  sheriff  do  con- 
In  Alabama,  a  sentence,  after  reciting  vey  you  to  the  state'prison,  and  then 
that  the  accused  was  found  guilty  of  and  there  be  confined  during  your  nat- 
murder  in  the  first  degree,  proceeded:  ural  life,"  can  never  be  received  as 
**  It  is  therefore  considered  and  is  so  the  record  of  the  formal  and  solemn 
adjudged  that  you  be  confined  in  the  judgment  of  a  court  in  a  criminal  pro- 
penitentiary  of  the  Slate  for  life,**  etc.  ceeding.  Benedict  v.  State,  12  Wis. 
Two  days  after  judgment   was    pro-  313. 

nounced,   and  during  the    term,    the  Snffident  Showing  of  Proper  Judgment, 

court    amended   the    judgment  entry  — Although  the  judgment   is  not  re- 

of  the  sentence   by  adding  after  the  corded   with   as   much   precision   and 

words  "  that  you,"  and  before  the  sue-  formality  as  it  might   have   been,   it 

ceeding  words  *' tc  confined,**  etc.,  the  nevertheless     is     sufficiently    certain 

additional  words**  are  guilty  of  murder  where  it  appears  not  as  the  recital  or 
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B.  BdbuteneM  and  Certaiaty.  —  A  judgment  or  sentence  in  a 
criminal  case  should  be  consistent,  definite,  and  certain  in  its 
terms,  so  as  to  be  readily  understood  ^nd  applied,^  and  it  should 
also  be  complete*  and  final,  not  dependent  on  contingencies  or 
conditions.* 

3.  Incorporating  and  Following  8tatntory  Baqmisites.  —  It  may  be 
stated  as  a  rule  that  where  a  statute  prescribes  the  requisites  of 
a  sentence  or  supplies  the  constituents  of  any  given  punishment* 
the  sentence  should  show  that  it  was  under  such  statute  and 
must  contain  all  matters  which  by  the  law  are  deemed  essential.* 


history  of  the  clerk,  bm  ai  the  act  and    judgment,  though  pronouncec^  hy  the 
consideration  of  the  court,  hy  which  it    judge,  is  not  his  sentence,  but  (he  sen- 


was  adjudged  **  that  the  said  F.  F.  be 
punished,"  etc.  Franz  v*  State,  is 
Wis.  536. 

An  entry  made  in  the  minutes  of  the 
clerk,  stating  that  '*  the  sentence  of  the 
court  was  pronounced  as  folh>Wt: 
That  you,  Paul  Pringle.  be  remanded 
to  the  jail  from  whence  you  came,  and 
on  such  day  and  hour  as  the  governor 
of  the  state  may  fix,  that  you  be 
hanged  by  the  sheriff  of  this  parish  by 
the  neck,  until  you  be  dead!  dead!! 
dead!!!"  was  held  to  be  a  positive, 
unequivocal,  unconditional  decree  or 
sentence,  as  absolute  and  peremptory 
as  ii  is  possible  to  make  it.  State  v. 
Lake,  34  La.  Ann.  1069. 

L  Bradley  v.  State,  69  Ala.  318;  Ter- 
ritory V.  Guthrie,  2  Idaho  398;  Morris 
V.  State,  I  Blackf.  (Ind.)37. 


tence  of  the  law,  being  the  certain  and 
final  conclusion  of  the  law  following 
upon  ascertained  premises.  It  must 
therefore  be  unconditiona).  State  i\ 
Bennett,  4  Dev.  ^  B.  L.  (N.  Car.)  43- 

4«  Seals  v.  Stale.  107  Qa.  713;  Ste- 
vens V.  Com.,  4  Met.  (Mass.)  360,  in 
which  latter  case  the  court  dind  Rex  v. 
Bourne.  7  Ad.  &  El.  58,  34  ^.  C.  L.  36. 

Where  under  Statute  EiUier  Fine  or  la- 
^oAm^wmX  U  Bf th  9hs«Hl  9«  Imp^e^,  the 
sentence  should  state  whether  it  was 
one  of  the  two  or  both  which  the  pris- 
oner was  to  suffer.  Where  the  form  of 
judgment  and  sentence  is  simply  in 
the  disjunctive,  it  will  be  erroneous 
and  insufficient  to  detain  the  prisoner. 
Matter  of  Hoftman,  (Supm.  Ct.  Spec. 
T.)  I  N.  Y.  Crim.  484. 

BeferoBoe  to  the  Statute  which  gives 


8.  iHyroe  of  Qontplotoiiosi  fio^oired. —    the  punishment  is  not  necessary  in  re- 


A  sentence  in  a  criminail  case  must  be 
so  complete  that  the  offender,  while 
suffering  the  penalty  of  the  law.  may 
still  have  reserved  to  him  any  contem- 
plated rights  or  conditions;  it  must 
be  so  complete  as  to  need  no  instrucr 
tion  of  the  court  to  ascertain  its  import; 
it  must  be  so  complete  that  it  is  not 
necessary  to  look  between  the  lines  for 
its  meaning,  and  it  cannot  be  supple- 
mented by  a  nonjudicial  or  ministerial 
officer.  In  re  Moore,  14  Ohio  Cir.  Ct. 
237,  7  Ohio  Cir.  Dec  575. 


oording  sentence.  Murray  v.  Reg.,  7 
Q.  B.  700,  53  E.  C.  L,  700.  *4  L.  J.  Q. 
B.  357.  Q  J"r.  596. 

9l^tioB«  W<4vod.  — The  failure  of  a 
judge  a  quo  to  comply  in  his  sentence 
with  the  requirement  of  Act  La.  1890, 
iia,  §  a.  requiring  the  judge  to  sti^te 
at  the  time  of  searence  that  it  is  **  sub- 
ject to  the  commutation  and  ditninu- 
tion  provided,"  will  not  require  a 
reversal  of  the  judgment  where  it  does 
not  appear  that  the  defendant's  rights 
were  prejudiced  or  that  hf  ptUed  the 


8.  Morris  v.  State,  i  Blackf.  (Ind.)37.  judge's  attention  to  the  matter  in  any 

Condition  for  Sahsoquent  Bemuiitoi^  —  way  or  made  any  applichtion  to  him 

It  is  an  irregularity  to  annest  to  a  sen-  on  the  subject.     State  v.  Cuitis,  44  La. 

tence  any  condition  for  its  subsequent  Ann.  320  [citing  State  v.  Benjamin,  7 

remission.     A  practice  has  prevailed  to  La.  Ann.  47;  State  v.  Romano,  37  La. 

some  extent  in   North   Carolina  of  in-  Ann.  98;  Sti^te  t/.  Johnson.  33  La.  Ann. 

flicting  ioea  with  the  piovision  that  889]. 

they  snould  be  dismissed  or  remitted  SoquWtM    of    Soateneo     ondfr    City 

altogether  upon  matter  thereafter  done  <MinfuiQ8.  —  Where    a   city  ordinance 

or  shown  to  the  court  by  the  person  provides  that  every  execution  upon  a 

convicted,    hut   this    practice    is  con-  judgment  for  its  violation  shall  com- 

daoAned  and    declared   illegal.      The  mand  th^t  ih«  amount  he  made  out  of 
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Where,  however,  the  provisions  of  a  statute  are  merely  directory 
and  are  not  intended  as  a  part  of  the  sentence,  they  need  not  be 
included  therein.^ 

4.  HMital  of  Offense.  -^  As  a  general  rule  it  is  necessary,  and  in 
some  states  it  is  required  by  statute,  that  the  sentence  or  judg- 
ment «ntry  shall  state  the  offense  of  which  the  defendant  was 
convicted,*  though  it  is  not  necessary  to  give  the  particulars 
thereof.* 

the  property  of  the  defendant,  if  any  Where    an    Indictment    Ckarfei    the 

can  be  found,  and  if  not,  then  that  the  Oifenie  in  Yarions  Ways,  and  only  one 

defendant  be  committed  to  the  peniten-  portion  thereof  is  submitted  to  the  jury, 

tiary  for  a  period  not  exceeding  twenty  a  judgment  of  the  court  is  not  incorrect 

days,   a   sentence    directing    that  the  in  not  mentioning  the  particular  offense 

defendant  be  fined   or  imprisoned    in  of  which  the  defendant  was  convicted, 

the  penitentistry  for  twenty  days,  and  Schirmacher  v.  State,  (Tex.  Crim.  1898) 

making  no  reference  to  the  defendant's  45  S.  W.  Rep.  802. 

property  or  to  an  execution,   is  un-  Stating   Offense    as    Found  —  Verdict 

authorized.     People  v.  Rochester,  44  Ouilty  as  Charged.  —  A  judgment  stat- 

Hun  (M.  Y.)  166.  ing  that  the  defendant  is  sentenced  for 

Solitary  Genflnement  and  Hard  labor,  manslaughter   in   the   first  degree  as 

—  As   to  specifying  solitary    confine-  found  in  the  verdict  of  the  jury,  where 

ment  and  imprisonment  at  hard  labor,  the  verdict  of  the  jury  finds  him  guiltv 

see  infra^  XI.  9.  Directing  Hard  Labor  as  charged  in  the  indictment,  is   suf- 

or  Solitary  Confitiement,  ficient  to   meet   every  requirement   of 

1.  Stevens  v.  Com.,  4  Met.  (Mass.)  law  or  practice.    Jones  r/.  Territory,  4 

360.  Okla.  45. 

Statute  Directory  to  Keeper  of  Peniten-  Judgment  for  Common  Knisanoe.  —  Un- 

tiary.  —  In  People  r.  Sadler,  97  N.  Y.  dor  a  statute  prohibiting  the  obstruc- 

146,  it  was  held  to  be  no  objection  to  tion  of  rivers,  and  directing  that  such 

the  validity  of  a  sentence  that  it  did  an  obstruction  *'  shall  be   considered 

not  provide  in  the  words  of  the  statute  and  adjudged  a  common  nuisance  and 

of   1876,  c.   108,  that  the  person  to  be  be  abated  as  such,"  the  offense  need 

imprisoned  in  the  penitentiary  should  not  be  described  in  the  indictment  as 

be  **  received,  kept,  and  employed  in  a  common  nuisance,  but  on  conviction 

the  manner  prescribed  by  law  and  the  the  sentence  should  declare  it  to  be 

rules  and  discipline  of  such   peniten-  such;  and  on  such  a  judgment  a  writ 

tiary."     The  words  quoted,  though  a  may    issue    to    abate    It.      Com.     v. 

part  of  the   statute,  were  not  part  of  Knowlton,  2  Mass.  530. 

the  sentence,  but  were  simply  directory  3.  People  z/.  Douglass,  87  Cal.  281* 

to  the  keeper  of  the  penitentiary,  pre-  the  Failure  to  State  the  Slements  of  the 

scribing  what  should  be  done  with  the  Crime  in  the  judgment  as  fully  as  they 

prisoner  and   how  he  should   be  kept  were    necessarily   stated    in  the   com- 

after  reaching  the  place  of  imprison-  plaint  does  not   render  the  judgment 

ment.  void.     Ex  p.  Turner,  75  Cal.  226. 

8.  Matter    of    Brown,   32    Cal.    49;  Heoital  of  Particular  Offense  and  De- 

Ex  p.   Raye,  63  Cal.  491;  Rhea  r.  U.  gree.  —  The   judgment   in   a   criminal 

S.,  6  Okla.  249;  Keeller  v.  State,  4  Tex.  case  need  contain  no  recital  of  the  par- 

App.  528.  ticular  offense.     A  recital  of  the  gen- 

tn  Hew  Tork,  by  Code  Crim.   Pro.,  eral  offense  within  which  the  particular 

§  485,  it  is  necessary  that  the  entry  in  one  is  excluded  is  sufficient.     Ex  p. 

the  minutes  standing  as  the  record  of  Murray.  43  Cal.  455. 

the  judgment  shall  contain  a  statement  A  Sentence   for   ^^Afurder*'    is   suffi- 

of  the  offense  of  which  the  defendant  cient  as  stating  the  general  offense  for 

was  convicted.     People  r.  Bradner,  107  which    the  defendant  was  convicted, 

N.  Y.  I,  affirming  44  Hun  (N.  Y.)  233.  though  it  fails  to  show  the  degree  of 

And  a    judgment  is  defective    which  murder.     People  v.  McNulty,   93  Cal. 

does  not  state   the  offense  except  by  427. 

reference  to   the   indictment.     People  Burglary. — Where  a  judgment  upon 

fr.  O'Neil,  47  Hun  (N.  Y.)  155.  a  plea  of  guilty  states  that  the  defend- 
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Oibnie  Shown  in  Other  Parts  of  Becord.  —  An  objection  to  the  sen  • 
tence,  however,  for  failure  to  state  the  offense  of  which  the 
defendant  was  found  guilty,  or  that  the  defendant  was  guilty  of 
any  named  crime,  is  technical  rather  than  substantial,  where  the 
record  shows  fully  the  crime  through  trial  and  verdict  up  to  con- 
viction and  sentence,  and  this  omission  in  the  sentence  may  be 
supplied  by  reference  to  the  rest  of  the  record.* 

An  ErroneonB  Statement  of  the  offense  is  not  fatal,  where  it  is 
corrected  by  the  record  itself,  which  shows  what  the  offense 
really  is.* 

5.  Becitals  Concerning  Jury  and  Verdict.  —  By  the  practice  of 
various  jurisdictions  the  judgment,  in  a  criminal  case  which 
requires  a  jury,  must  show  that  a  jury  was  selected  and 
impaneled,'  that  it  was  properly  sworn,*  and  that  the  proper 

ant  was  convicted  of  burglary  in  the  tence  were  for  and  that  both  were  for 

first  degree  it  is  not  affected  by  a  fail-  the  same  thing.     Doherty  v.  Com.,  109 

ure  of  the  minutes  of  the  court  to  show  Mass.  359. 

that   evidence   was   heard  tending  to  8.  Cole    v.    People,   37    Mich.    544; 

show  the  degree  of  the  offense.     Where  Reyna  v.  State,  26  Tex.  App.  666. 

the  minutes  are  silent  upon  the  ques-  Jail  Breaking.  —  Though  the  record 

tion  the  recitals  in  the  judgment  must  of  sentence  is  not  as  specific  as  it  ought 

control.     Ex  p.  Woods,  (Cal.    1895)  41  to  be  in  that  it  states  that  the  defend- 

Pac.  Rep.  796.  ant  was  convicted  of  **  jail  breaking  '* 

Stating  Place  of  Crime.  —  Where  the  when  in  fact  he  was  tried  and  convicted 

information   shows    the    place   of   the  for  aiding   an   escape   from   jail,  yet 

commission  of  the  offense  it  is  not  nee-  when,  reading  the  record  of  sentence 

essary  that  the  judgment  should  state  in  connection  with  the  whole  of  the 

where  it  was  committed,  so  as  to  show  files  and  records  in  the  case,  it  suflS- 

that  it  was  pronounced    for  a   crime  ciently    appears    that    the    defendant 

.committed   within  the  jurisdiction  of  was  legally  convicted  and   sentenced 

the  court.     People  z/.  Johnson,  88  Cal.  for  the  crime  set  forth  in  the  informa- 

171.  tion,  the  error  or  defect  in  the  sentence 

1.  Pointer  v,   U.   S.,   151  U.  S.  396;  may   be    regarded    as    technical,    not 

Ex  p.  Turner,  75  Cal.  226;  People  v.  entitling  the  defendant  to  discharge. 

Bradner,  107  N.  Y.  i^  affirming  ^  Hun  Matter  of  Parks.  81  Mich.  240. 

(N.  Y.)  233.  8.  Anderson  v.  State,  32  Tex.  Crim. 

SoiAoient  Becital  in  View  of  Becord.  —  528. 
Where  the  information  was  for  and  the  Stating  Failure  to  Bemand  Jury  TriaL 
conviction  as  recited  was  of  the  offense  —  Under  Code  Crim.  Pro.  N.  Y.,  §  701, 
charged,  and  the  judgment  of  the  in  a  trial  for  the  offense  of  petit  larceny 
court  was  that  for  the  crime  of  which  by  a  court  of  special  sessions,  *'  if  the 
the  defendant  was  so  charged  and  for  defendant  do  not  demand  a  trial  by 
which  he  had  been  so  convicted  it  was  jury  the  court  must  proceed  to  try  the 
ordered,  adjudged,  and  decreed  that  issue."  But  the  judgment  on  con vic- 
he  be  punished,  etc.,  the  judgment  tion  need  not  state  the  fact  that  the  de- 
was  held  to  be  sufficient  under  the  stat-  fendant  did  not  demand  a  jury  trial, 
uie  of  California,  People  v.  Perez,  87  People  v.  Luczak,  (Buffalo  Super.  Ct. 
Cal.  122.  See  also  Ex  /.  Gibson,  31  Spec.  T.)  10  Misc.  (N.  Y.)  590. 
Cal.  620.  The  Kamei  of  the  Jorors  who  tried  the 

And  where  the  record  recites  the  con-  case  need  not  be  recited  in  the  judg- 

viction  of  the  plaintiff  of  the  offense  of  roent  entered;    yet   if  objection    was 

keeping  a  nuisance,  a  continuance  of  made  to  any  of  the  jurors  the  safest 

the  cause  for  sentence,  and   that  on  practice  would  be  to  give  the  names  of 

the  day  stated  "  it  is  considered  and  all  of  them.     Morton  v.  State,  3  Tex. 

ordered  by  the  court  that  *'  the  defend-  App.  510. 

ant  **  be  punished,"  etc.,  it  sufficienily  4.  Perry  v.  State,  43  Ala.  21;  Stiles 

shows  what  the    conviction  and  sen-  v.   Stale,  (Tex.  Crim.   1894)  25  S.  W. 
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proceedings  with  regard  to  the  jury  were  had.* 

The  Yerdiot  of  the  jury  should  also  be  recited,  and  correctly.' 
6.  Stating  Time,  Place,  and  Manner  of  Execution  in  Capital  Cases  -r- 
Time  and  Place.  —  Unless  made  so  by  statute,  the  designation  of  the 
time  and  place  of  the  execution  in  a  capital  case  is,  strictly  speak- 
ing, no  part  of  the  judgment  or  sentence,'  and  need  not  and 
properly  should  not  be  incorporated  therein  if  such  power  of 
designation  is  by  law  conferred  on  some  executive  officer.* 

Rep.  424;    Anderson  v.  State,  32  Tex.  fectively  stated   in   what   follows  the 

Criro.  528.  consideratum  est^   the  latter  recital,  not 

Beeital  as  to  Oath. —  In  entering  up  being  a  necessary  part  of  the  judg- 
final  judgments  clerks  should  either  ment,  may  be  rejected  as  surplusage, 
recite  correctly  the  oath  taken  by  the  The  jury  having  ascertained  the  de- 
jury  or  content  themselves  with  stat-  fendant's  guilt,  it  was  enough  for  the 
ingthatthe  jury  was*' sworn  according  court,  without  reiterating  it,  to  have 
to  law,"  the  latter  plan  being  the  bet-  followed  the  verdict  by  adjudging  the 
ter  one.  A  judgment  entry  showing  appropriate  punishment.  Hawkins  v. 
that  a  different  oath  was  administered  State,  9  Ala.  137. 

to  the  jury  from  that  prescribed  by  law  Harmless  Kistake  aa  to  Bate  of  Verdict, 

is  erroneous.     Everett  v.  State,  4  Tex.  —  A  discrepancy  of  a  day  between  the 

App.  159;    Leer  v.  State,  2  Tex.  App.  date  of  the  verdict  and  the  date  set  out 

495;  Holland  v.  State,  14  Tex.  App.  182.  in  the  judgment  is  not  material  where 

See  also  Edmondson  v.  State,  41  Tex.  the  two  may  be  readily  identified,  each 

496;    Bawcom   v.  State,  41   Tex.  189;  by  the  other,  as  the  verdict  in  the  case. 

Mills  V,  State,  4  Tex.  App.  263.  and  the  judgment  is  upon  the  same 

1.  Sedting  that  Indiotment  Waa  Sead  verdict  reached  by  the  jury.     Alexan- 

to  Jury.  —  Code  Crim.  Pro.  Tex.,  art.  der  v.  State,  4  Tex.  App.  261. 

660  (Code  1895,  art.  697),  does  not  di-  8.  Holden   v.  Minnesota,  137  U.  S. 

rect  that  the  reading  of  the  indictment  483;    Schwab  v.    Berggren,  143  U.  S. 

to  the  jury  shall  be  recited  in  the  judg-  442;  Ex  p.  Cross,  20  D.  C.  573,  146  U. 

ment,  though  the  proper  practice  is  to  S.  271;  Cathcart  v.  Com.,  37  Pa.  St. 

make  the  judgment  entry  immediately  108;  States.  Oscar,  13  La.  Ann.  297. 

preceding  the  plea  set  forth  the  fact  See  Fieldcn  v.  People,  128  III.  595. 

that  the   indictment  was   read  to  the  Effect  of  Improperly  Designating  Plaoe. 

jury.     Nevertheless  that  fact  may  be  —  It  is  not  proper  under  the  statute  of 

sufficiently  authenticated   in  any  part  Florida  for  the  sentence  in  a  capital 

of  the  record,  as,  for  instance,  in  the  case  to  state  the  place  of  execution; 

charge  of  the  court  to  the  jury.     White  whether  this  is  ground  for  remanding 

V,  State,  18  Tex.  App.  57.  the  case  for  a  new  sentence  is  not  de- 

Failnre  to  State  Asoertaiiunent  of  Jury's  cided,  but  it  is  not  ground  for  a  new 

Agreement  to  Amended  Verdict. —  Where  trial.     Lovett  v.  State,  29  Fla.  356. 

in  entering  judgment  the  clerk  omits  4.  Holden  v.   Minnesota,   137  U.  S. 

to  state  that  the  court  held  the  jury  in  483;  Schwab  v.  Berggren,  143  U.  S.  442; 

order  to  ascertain  if  it  agreed  to  an  Puckett  v.  Com.,  (Ky.  1891)  17  S.  W. 

amendment  of  the  verdict,  the  court  Rep.  335. 

may  during  the  term  direct  the  judg-  Instance  of  Judgment  Hot    Directing 

ment   to  be    corrected   to  show   this.  Place.  —  A  judgment  entered  in  a  cap- 

Carr  v.  State,  36  Tex.  Crim.  390.  ital  case  that  the  prisoner  "  be  taken 

8.  See  Mills  v.  State,  4  Tex.  App.  to  the  jail  from  whence  he  came  and 

263,  thence  to  the  place  of  execution  and 

The  Beeital  of  the  Verdict  in  the  Jndg-  there  be  hanged  by  the  neck  until  he 
ment  Ii  Prima  Fade  Correct  though  a  is  dead,"  does  not  by  any  just  con- 
different  verdict  is  found  in  the  papers  struction  undertake  to  direct  the  place 
of  the  case.  State  v.  Underwood,  2  where  the  sentence  shall  be  executed. 
Ala.  744.  It  leaves  to  the  executing  officer  the 

Incorrect  Beeital  Treated  as  Bnrplneage.  full  power  and  authority  conferred  on 

—  Where  a  verdict  recited  in  a  judg-  him  by  statute  to  execute  the  sentence 

ment  entry  finds  the  defendants  guilty  within  the  walls  of  the  prison  or  ia 

as  charged  in  the  indictment,  but  is  de-  the  prison  yard  at  his  discretion,  aod 
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Order  or  Warrant.  —  Where  the  court  is  authorized  to  fix  the  day 
of  execution  it  is  in  general  to  be  done  by  order  or  warrant, 
which,  though  it  may  accompany  the  judgment  or  sentence,  is  in 
reality  no  part  of  it.* 

Motliod  of  Inflicting  Poatik.  —  As  a  rule  the  manner  and  mode  of 
inflicting  death  need  not  be  specified  in  the  judgment  or  sentence.^ 

7.  Stating  Time  and  Term  it  IivpriMmmei^t  —  More  etatoaiont  of  Dura- 
tion. —  In  accordance  with  the  general  doctrine  that  the  time  for 
imprisonment  to  commence  or  be  inflicted  is  no  part  of  the  judg- 
ment or  sentence  proper,'  it  has  been  said  that  the  better  prac- 
tice  is  not  to  fix  in  the  sentence  the  commencement  or 
termination  of  the  term  of  imprisonment,  but  to  state  its  dura- 
tion merely,"^  though  this  is  not  an  uncontroverted  rule,'  and  the 

is  not  erroneous.     Webster  v.  Com.,  5  senience  of  death  is  executed,  thougb 

Cash.  (Mass.)  386.  it  has  no  proper  place  in  the  judgment, 

Birooting  EzeenUon  at  Timo  Appointed  is  simply  superfluous  and  harmless. 

by  Ezecntive. —  In  Kansas  a  sentence  In  the  absence  of  such  a  direction  it 

which  orders  that  the  prisoner  shaU  be  wonld  be  the  duty  of  the  warden  under 

hanged  at  such  time  as  the  governor  the  statute  of  California  (Pen.  Code, 

may  appoint,  instead  of  at  such  time  ^    1217-1237)  to   keep    the    prisoner 

after  the  expiration  of  one  year  a&  the  closely  confined  in  the  designated  pris- 

governor  may   appoint,   according   to  on.     Close  confinement  does  not  mean 

the  statute,  is  defective.     State  v.  Jen*  solitary  confinement  in  the  technical 

nings,  24  Kan.  642.  sense  of  that  expression,  but  means 

In  Louisiana^   though  words  having  only   secure    confinement   within    the 

reference  to  the  fixing  of  the  time  are  prison  walls.     People  v.  Durrant,  119 

unnecessary  and    may  be  consiidered  Gal.  aoi. 

supet-fluous,   yet  ftom   the  fact  that  a  8.  HoUon  v.  Hopkins,  21  Kan.  638; 

sentence  provides  for  the  fixing  of  the  Morton  v.   People,  47  111.  468;  Bx p. 

time  of  execution  by  the  governor  of  Bell,  56  Miss.  282. 

the  state  ii  is  not  to  be  inferred  that  the  4i  Ex  p.  Gibson,  31  Cal.  626;  People 

judgment  is  vague  and  uncertain  an4  v.   BurgesSi  35  Cal.   115;   Johnson  v. 

therefore  void.     State  v.  Lake,  34  La.  People,  83  III.  431;  Ex  p.  Turner,  45 

Ann.  io6q.  Mo.  331;  State  v.  Smith,  10  Nev.  106; 

In  Massachusetts  the  judgment  in  a  Exp,  Gaflord,  (Nev.  1899)  57  Pac.  Rep. 

capital  case  need  not  declare  that  the  484.     See  also  Rex  v.  Wordell,  Trenn. 

execution  shall  take  place  ai  such  a  P.  C.  132;  Rex  v,  Baxter,  Trem.  P.  C. 

time  as  the  executive    shall  appoint.  265. 

Webster  t/.  Com.,  5  Cush.  (Mass.)  386.  Oporation  from  Date  of  Entry. —  An 

1.  Ex    p,    Howard,    17   N.    H.    548;  objection   that  the  judgment  fails  to 

Ex  p.  Gibson,  31  Cal.  620.     See  also  state  the  date  at  which  the  sentence 

Ex  p.  Cross,  20  D.  C.  573;  Wallace  v,  shall  commence    is   not    sustainable, 

People,  159  111.  446;  Fieiden  (/.  People,  since  all  judgments  and  sentences  in 

128  III.  595.  criminal  cases  take  effect  and  begin  to 

Exoention  of  lentonoo.  —  For  practice  operate  from  the  date  of  their  entry 

concerning  the  execution  of  the  sen-  unless  a  different  time  be  fixed  by  the 

tence,    see   infra,    XIV.    Execution   of  court  in  the  judgment  itself.     Jones  v. 

Sentence.  Terrilory,  4  Okla^  45. 

8.  People  V.   Brush.  60  Hun  (N.  Y.)  5.  Kelly  v.    State,   3   Smed.   &   M. 

399;  Steagald  v.  Stai<e,  22  Tex.  App.  (Miss.)  518,  in  which  case  it  was  held 

464.  that  the  sentence  or  judgment  for  im- 

A  Biroetion  to  Eroot  an  Inelosure  need  prisonment  is  defective  if  ii  does  not 

not  in   Kentucky  be  contained   in  the  set  forth  the  lime  from  which  the  be- 

judgment,  for  this  the  sheriff  is  bound  ginning    of    the    imprisonment   shall 

by  statute  to  do.     Puckett  v.   Com.,  date.    To  the  same  effect  is  Wharion  f. 

(Ky.  1891)  17  S.  W.  Rep.  335.  State,  41    Miss.  680.     But  see   Ex  p, 

A  Direction  to  Koop  tho  Defendant  in  Bell,  56  Miss.  282^   holding   that  the 

Oloso Oonflnomont  in  the  prison  until  the  date  fixed  by  the  sentence  for  the  pun- 
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specification  of  the  beginning  and  ending  of  the  term  of  impris- 
onment  may  be  necessary  under  statute.* 

Baqnisita  Certainty.  —  If  the  beginning  is  stated  it  should  be  stated 
with  certainty,  as  should  also  the  duration  and  termination;* 
but  this  rule  does  not  require  greater  certainty  than  is  possible 
under  the  circumstances.*  Ordinarily  the  sentence  should  not  be 
indefinite  or  for  an  indeterminate  period.* 

Imprisonment  to  Begin  in  Fatore.  —  Without  good  reason  the  sen- 
tence should  not  make  the  term  of  imprisonment  begin  in  the 

ishroent  lo  begin  or  be  inflicted  is  di-  erly  to  declare  that  the  imprisonment 
rectory  merely,  and  forms  no  part  of  should  begin  on  the  day  on  which  the 
the  sentence,  and  that  if  from  any  defendant  should  be  taken  to  and  con- 
cause  the  penalty  is  not  carried  into  fined  in  prison.  Reg.  v.  King,  7  Q.  B. 
effect  in  the  period  named  the  party  782,  53  E.  C.  L.  782,  14  L.  J.  M.  C. 
may  be  brought  before  the  court  again  172,  9  Jur.  833. 

upon   motion   and   a  new  period  pre-        4.  Indiana.  —  Under    Act  Ind.  Feb. 

scribed.  26,  1897,  the  court  is  authorized  to  give 

1.  In  Delaware,  by  statute  (Rev.  Stat,  an  indeterminate  sentence  of  impris- 
DeL,  p.  976,  c.  133,  §  8)  it  is  provided  onment,  and  judgment  that  the  defend- 
that  "  when  imprisonment  is  a  part  of  ant  be  confined  in  the  reformatory  for 
the  sentence  the  term  shall  be  fixed  a  term  not  longer  than  three  years  is 
and  the  time  of  its  commencement  and  not  erroneous.  Skelton  v.  State.  149 
ending  specified."     McCoy  v.  Sheriff.  Ind.  641. 

9  Houst.  (Del.)  433.  Hew  Tork.  —  Under  Code  Crim.  Pro. 

2.  Ex  p,  Gibson,  31  Cal.  620;  State  N.  Y.,  g  717,  the  term  of  imprisonment 
V.  Smith,  10  Nev.  106.  in  case  of  a  conviction  must  be  defi- 

8.  A  Sentence  Capable  of  Being  lUde  nitely  fixed  and  declared  by  the  judg- 

Certain  is  sufficiently  definite  as  to  the  ment.    A  sentence  of    imprisonment 

beginning  of  the  term.     Gibbs  z/.  State,  for  a  period  not  exceeding  one  hun- 

45  N.  J.  L.  390.  dred  and  eighty  da^s  is  ineffectual  to 

Judgment  for  Specified  Period.  —  A  continue  the  relator  in  custody  for  any 
judgment  that  the  defendant  **  serve  length  of  time.  It  cannot  lawfully  be 
and  labor  in  the  penitentiary  for  the  lefi  to  the  management  of  the  jail  or 
period  of  ten  years  "  is  not  erroneous  penitentiary  to  determine  the  length 
or  void  on  the  ground  that  it  is  uncer-  of  time  for  which,  within  a  certain 
tain  as  to  the  time  of  the  beginning  or  period,  the  imprisonment  shall  con- 
termination  of  the  term  for  which  the  tinue.  People  v.  Webster,  92  Hun  (N. 
defendant  was  sentenced  to  the  peni-  Y.)  378 

tentiary.      Clifford    v.    Slate,  30   Md.        Connecticnt. — The  sentence  of  a  jus- 

575.  tice  of  the  peace  for  the  commitment 

Imprisonment   for  Certain  Time  firom  of  an  offender  to  the  workhouse  under 

Date    of   Incarceration.  —  A    judgment  the  Connecticut  statute  *' until  released 

**  that  the  defendant  be  imprisoned  in  by  order  of  law  **  is  erroneous,  though 

the  state  prison  for  the  term  of  three  not  void.     Though  the  statute  directs 

years  from  the  date  of  his  incarcera-  the   subjects   of  it  to   be   imprisoned 

tion  *'  is  not  uncertain  as  to  the  time  '*  until  released  by  order  of  law,'*  yet 

when  the  term  begins,  and  is  as  defi-  this  merely  intends  until  the  time  of 

nite  as  it  can  well  be  made.     People  v,  imprisonment  has  expired;    and  this 

King,  28  Cal.  265.     To  the  same  effect  period   it    is  the   duty  of  the  justice 

see  People  f.  Hughes,  29  Cal.  257.  to  define.     Washburn   v.    Belknap,   3 

.\nd   where   the   verdict    prescribes  Conn.  502. 
imprisonment  in  the   penitentiary  for        Florida.  —  A  sentence  to  pay  a  fine 

three  years  a  judgment  of  imprison-  "and  that  the  sheriff  do  keep  you  in 

ment  for  that  period  from  and  after  the  custody  until    the    judgment  of  this 

beginning  of  the  imprisonment  is  suffi-  court  is  complied  with  "  is  not  in  itself 

cient.     Cole  v.  State,  10  Ark.  318.  a  violation  of  section  8  of  the  Bill  of 

So  a  sentence  of   imprisonment   in  Rights  of  Florida  in   regard   to  "  in. 

England  passed  at  nisi  prius,  the  de-  definite  imprisonment."     Ex  p,  Bry- 

fendant  being  present,  was  held  prop-  ant,  24  Fla.  278. 
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future,*  and  if  it  does  so  it  cannot  be  sustained  unless  it  is 
certain  and  definite  and  not  subject  to  undefined  and  uncertain 
contingencies.* 

8.  Stating  Place  of  ImpriBonment.  —  Under  the  statutes  of  the 
United  States  and  the  practice  and  statutes  of  many  of  the 
states  the  designation  of  the  place  of  imprisonment  is  no  part  of 
the  judgment  or  sentence  proper,*  and  therefore  need  not,**  and 
in  some  jurisdictions  should  not,*  be  contained  therein.  Still  in 
some  jurisdictions  it  is  either  customary  or  a  statutory  requisite 
that  the  place  of  confinement  be  specified.* 

1.  Sentence  to  Begin  in  Fatare  Withont  is  not  defective  in  failing  to  state  in 
Showing  It  GnmalatiTe or  Sneeesiire.  —  A  what  place  the  imprisonment  shall  be 
sentence  is  erronsoas  in  Axing  the  time  suffered.  People  z/.  Parr,  (Supm.  Ct. 
for  the  punishment  to  begin  at  a  period  Spec.  T.)  4  N.  Y.  Crim.  545. 
of  two  years  from  the  date  when  sen-  6.  Elfeet  of  Designating  Plaee.  —  Un- 
teace  was  passed,  it  not  appearing  from  der  the  Florida  statutes,  a  sentence 
the  sentence  that  the  defendant  had  which  designates  the  place  of  impris- 
been  previously  convicted  of  crime  onment  is  erroneous.  It  is  not  such 
and  no  other  reason  being  shown  why  an  error  as  will  give  a  new  trial,  but 
the  punishment  is  made  to  begin  in  whether  it  is  sufficient  to  require  a  rr- 
the  future.  The  appellate  court  might,  versal  of  the  judgment  and  a  remand 
perhaps,  presume  in  favor  of  the  sen-  of  the  cause  for  new  sentence,  quare, 
tence  that  it  was  cumaUtive,  but  there  Lovett  v.  State,  29  Fla.  356. 
is  no  reason  why  such  presumption  Where  to  the  judgment  of  im prison- 
should  be  required  when  it  is  so  easy  ment  in  the  queen*s  prison  was  added, 
10  state  the  fact,  if  fact  it  be.  I^ock-  *' and  that  he  [the  defendant]  be  placed 
hart  V.  State,  29 Tex.  App.  35.  in  the  first  division  of  the  fourth  class 

8.  Matter  of  Bloom,  53  Mich.  597.  of   prisoners   in   the  said   prison,"    it 

Ai  to  Cnmnlative  Sentenoet,  see  in/ra^  seems  that   if  this  direction   was  not 

XI.    II.    Cumulative  or  Successive  Sen-  warranted  by  an  order  of  the  secretary 

lences.  of  state,  under  the  statute  5  &  6  Vict., 

8.  £x^.  Waterman.  33  Fed.  Rep.  29,  c.  22,  it  did  not  vitiate  the  judgment. 

Order  Bireeting  Change  of  Plaoe.  —  Gregory  v,  Reg.,  15  Q,  B.  957,  69  E. 
Since  the  place  of  imprisonment  is  no  C.  L.  957,  19  L,  J.  Q.  B.  366,  15  Jur.  79. 
part  of  the  sentence  proper,  a  judg-  Imprisonment  in  ibiother  County  — 
ment  and  sentence  are  therefore  not  Illinois,  —  It  is  error  for  a  court  to  sen- 
altered  or  modified  by  a  subsequent  tence  the  defendant  to  be  imprisoned 
order  of  the  court  directing  that  the  in  the  county  jail  of  another  county, 
prisoner  be  confined  at  a  place  to  specifying  it.  If  there  be  no  jail  in  the 
which  the  state  penitentiary  has  been  trial  county,  it  would  not  be  error  for 
changed.  Kingen  v.  Kellcy.  3  Wyo.  the  court  in  its  judgment  to  recite  the 
566.  fact,   and   to  order   the  sheriff  to  im- 

4.  In  Hew  Tork,  formerly,  it  was  not  prison  the  defendant  in  the  nearest 
required  that  the  sentence  should  sufficient  jaii  of  another  county,  as 
specify  the  prison  in  which  the  defend-  the  statute  of  Illinois  requires.  If  the 
ant  should  be  confined.  The  law  judgment  be  that  the  defendant  be 
directed  in  what  prisons  persons  sen-  committed  to  the  county  jail,  and  there 
tenced  should  be  confined,  and  while  is  none,  or  it  is  insufficient,  then  it 
the  better  practice  no  doubt  was  to  would  be  the  duty  of  the  sheriff  under 
designate  the  prison  in  the  sentence,  the  statute  to  imprison  him  in  the 
an  omission  to  do  so  would  not  nearest  sufficient  jail  in  another  county, 
invalidate  the  judgment.  Weed  v.  Mullinix  v.  People,  76  111.  2ix,  follow 
Pepple,  31  N.  Y.  465.  By  Pen.  Code  »w^  Fletcher  v.  People,  81  III.  116. 
N.  Y.,  §  705,  it  is  now  provided  that  6.  £xp,  Gibson,  31  Gal.  620;  State 
the  sentence  must  name  the  place  of  rj.  Smith,  to  Nev.  106.  And  see  Ed- 
imprisonment,  wards  v.   People,  39  Mich.   760;    Ed- 

wltero  Thero  Ii  Only  One  Penitentiary  wards  v.  State,  45  N.  J.  L.  419;  Pen. 

in   the  state   in  which  the  defen..l.ini  Cde  N.  Y.,  §  705. 

can  be  legally  imprisoned,  the  senteac?  The  Mere  Xiinaming  of  a  Prison,  if  it  is 
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9.  Directing  Hard  Labor  or  Solitary  Confinement.  —  Where  a  stat- 
ute, in  directing  the  form  of  sentence  or  prescribing  the  punish- 
ment, makes  solitary  confinement  or  imprisonment  at  hard  labor 
or  both  a  part  of  such  punishment,  the  sentence  ordinarily 
must  include  a  direction  to  that  efftct;  ^  but  it  would  seem  that 
such  a  direction  should  never  be  inserted  in  the  sentence  without 
statutory  authorization  therefor.* 

Sentenoe  Fayorablo  to  Defendant.  —  Though  the  sentence  pronounced 
by  the  court  is  more  favorable  to  the  prisoner  than  the  judgment 
prescribed  by  the  statute,  in  that  the  constituent  element  of  soli- 
tary imprisonment  is  omitted,  yet  in  some  states  the  prisoner  may 
take  advantage  of  the  omission.' 

10.  Stating  Forfeitures,  Disabilities,  Disfranchisement,  etc.  — 
Where  a  statute  provides  that  forfeitures,  disabilities,  disfran- 
chisement, etc.,  shall  follow  convictions  for  certain  ofTenses,  the 
court  may  include  in  the  sentence  statements  to  that  effect;^ 

sufficiently  designated  in  the  sentence  imprisonment  in  which  necessarily  in- 
to preclude  any  mistake,  does  not  in-  eludes  such  labor.  It  is  therefore  not 
validate  the  sentence.  Matter  of  Bur-  necessary  for  the  sentence  to  specify 
ger,  39  Mich.  203.  that    the   defendant   is  to  suffer  hard 

Stating  Anthority  for  Bending  Prisoner  labor.     Done   v.    People,   (Supm.   Ct. 

to  Another  State.  —  A  judgment  or  sen-  Gen.  T.)  5  Park.  Crim.  (N.  Y.)  364. 

tence  of  a   United  States  court  which  Applied  to  Original  Sentencee  Only. — 

commits  a  prisoner  to  a  penitentiary  Rev.  Stat.  Mass.,  c.  139,  ^8  (Pub.  Stat, 

in  another  slate  in  pursuance  with  the  Mass.,  c.  215,  §  23),  presctibing  the  form 

United  States  statutes  need  not  recite  of  sentence  and  directing  that  it  shall 

the  fact  that  conditions  precedent  to  the  include  confinement  at  hard  labor  and 

exetcise  of  such  power  existed.     In  re  solitary  imprisonment,  is  applicable  to 

Wilson,  18  Fed.  Rep.  33.  original    sentences    only    and    not   to 

1,  In  re  Johnson,  46  Fed.  Rep.  477;  a  sentence  for  additional  punishment 

Ex p,  Karstendick,  93  U.  S.  396;  ///  re  on  information,  in    consequence  of    a 

Mills.  135  U.  S.  263;  Peglow  v.  Stale,  former  conviction.     Bump  v.  Com.,  8 

12  Wis.  534;  Bergin's  Petition,  31  Wis.  Met.  (Mass.)  533. 

383;  Beale  v.  Com.,  25  Pa.  St.  11.  Confinement  and  labor  Dnring  "Kat- 

In  Miniieippi  the  words  "  hard  nral"  Life. —  Under  the  Michigan  stal- 
labor"  are  mere  surplusage.  They  uie  (now  Comp.  Laws  Mich.,  §§  11, 
are  without  special  import,  and  have  470)  providing  that  upon  conviction  of 
no  effect  beyond  the  laws  regulating  murder  in  the  first  degree  a  person 
the  conduct  and  control  of  persons  im-  "  shall  be  punished  by  solitary  con- 
prisoned  in  the  penitentiary.  Murrah  finement  at  hard  labor  in  the  state 
V.  State,  51  Miss.  675.  prison  for  life,"  the  mere  fact  that  the 

In  Hew  Jersey  it  is  not  necessary  ex-  court  uses  the  word  **  natural  *'  before 

pressly  to  state  in    a  judgment   sen-  "  life  "  has  no  effect  upon  the  sentence, 

tencing  the  defendant  to  imprisonment  and  it  is  mere  surplusage.     People  v, 

that  he  is   to   be   put   at   hard   labor.  Wright,  89  Mich.  70,  following  Crofoot 

Gibbs  V.   State,  45   N.  J.  L.  379.     But  v.  People,  19  Mich.  254. 

while  an  order  that  the  prisoner  shall  2.  Gardes  v.  U.  S.,  87  Fed.  Rep.  172, 

be  imprisoned  in  solitary  confinement  Beale  v.  Com.,  25  Pa.  St.  ii;  Screen  v, 

is  a   departure   from    the    established  State,  107  Ga.  715. 

form  of  sentence  and  is  unnecessary,  8.  Stevens  v.  Com.,  4  Met.  (Mass.) 

yet.    inasmuch    as    it    does    not   vary  360;    Fitzgerald  v.  State,  4  Wis.  395; 

the  mode  of  punishment  inflicted,  it  is  Benedict  v.  State,  12  Wis.  313. 

merely  superfluous  and  does  not  in-  If  the  Error  It  Hot  Insisted  Upon  by 

validate    the    judgment.        Dodge   v.  the  defendant,    the  judgment  will  be 

State,  24  N.  T-  ^'  456.  affirmed.      Lane   v.  Com.,   161  Mass. 

In  Hew  York  under  the  Act  of  i860,  120. 

hard  labor  is  the  rule  of  state  prisons,  4.  Com.  v.  Pennock,  3  S.  &  R.  (Pa.) 
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but  a  failure  to  do  so  is  favorable  to  the  defendant  and  cannot 
be  complained  of  by  him.* 

11.  Cnmulative  or  Snooeasive  Sentences  —  a.  Directing  Com- 
mencement AT  Expiration  of  Previous  Sentence.  —  Except 

when  otherwise  provided  by  statute,'  if  the  term  of  imprison- 
ment is  to  begin  at  the  expiration  of  a  previous  one  a  direction 
to  this  effect  must  be  contained  in  the  sentence,  else  the  sentence 
will  be  deemed  concurrent  and  not  cumulative ; '  but  it  is  well 
settled  that  a  term  of  imprisonment  may  be  made  to  begin  when 
another  ends,  and  when  the  sentence  so  provides  it  is  sufficiently 
definite  as  to  the  time  when  the  successive  terms  shall  be  carried 
into  effect.*  Such  a  sentence  is  as  certain  as  possible,  where 
the  court  has  to  punish  by  imprisonment  upon  each  of  several 

199:    Com.  V.   Harris,  i  Campb.  Leg.  Hannehan  v.  State,   7  Tex.  App.  664; 

Gaz.  Rep.  (Pa.)  455;  Vo wells  v.  Com.,  Baker  v.  State,  11  Tex.  App.  262. 

84  Ky.  52.  Failure  to  Make  Sentenoet  Cumiilatiye 

1.  FaUore  to  Inolade  DisfhiiieUsemeiit.  or  Commondng  in  Future.  —  The  omis- 
—  It  is  settled  thai  a  failure  on  the  sion  in  sentences  on  three  several  con- 
part  of  the  court  to  include  disfran-  victions  found  on  the  satne  day,  to 
chisement  as  a  part  of  the  sentence  is  provide  that  the  periods  of  imprison- 
not  an  error  of  which  the  defendant  ment  under  these  convictions  are  to 
can  complain.  Miller  v.  State,  I4q  commence  at  any  future  period  or  after 
Ind.  607,  citing  State  v,  Arnold,  144  the  expiration  of  the  period  mentioned 
Ind.  651.  in  the  former  judgment,  is  fatal  to  any 

Disability  to  Testify. —  Under  the  stat-  imprisonment  which  exceeds  that  of  a 
utes  of  5  Eliz.,  c.  9,  and  2  and  18  Geo.  single  sentence.  In  re  Jackson,  3 
II.,  the  practice  was  to  make  ihe  dis-  MacArthur(D.  C.)  24. 
ability  of  the  defendant  to  give  testi-  4.  In  re  Jackson,  3  MacArthur  (D. 
mony  a  pari  of  the  sentence.  But  C.)  24;  Com.  v,  Leath,  i  Va.  Cas  151; 
whether  the  same  construction  should  Ex  p.  Ryan,  10  Nev.  261;  People  v, 
be  adopted  for  the  New  Jersey  statute,  Forbes,  22  Cal.  135;  Rex  v.  Wilkes,  4 
the  phraseology  of  which  is  not  ma-  Burr.  2527.  See  State  v.  Smith,  5  Day 
terially  dissimilar,  is  not  settled;  and  (Conn.)  175;  Russelv.  Com.,  7  S.  &  R. 
it  is  also  a  question  whether,  admit-  (Pa.)  489;  Brown  v.  Com.,  4  Rawle 
ting  the  clause  of  disability  to  consti-  (Pa.)  259;  McCormick*s  Petition,  24 
tute  properly  a  part  of  the  sentence,  Wis.  492.  But  see  Matter  o(  Lam- 
its  omission  constitutes  any  ground  of  phere,  61  Mich.  T05;  Matter  of  Bloom, 
reversal  at  the  instance  of  the  defend-  53  Mich.  597;  Exp,  Roberts,  9  Nev. 
ant.     Dodge  v.  State,  24  N.  J.  L.  456.,  44. 

2.  In  Gaiifomia  and  Missouri,  under  Under  Texas  Statute. —  Under  Code 
statutes  fixing  a  time  when  the  second  Crim.  Pro.  Tex.,  art.  800  (Code  1895. 
or  later  period  of  confinement  shall  art.  840).  when  there  are  two  or  more 
commence,  the  trial  court  need  not  ex-  convictions  of  the  same  defendant  at 
pressly  adjudge  or  declare,  where  sev-  the  same  time,  judgment  and  sentence 
eral  sentences  are  pronounced  against  shall  be  pronounced  in  each  case  in  the 
the  same  defendant,  that  the  second  or  same  manner  as  if  there  had  been  but 
later  term  of  imprisonment  shall  begin  one  conviction,  except  that  the  judg- 
at  the  close  of  the  former  term.  Exp,  ment  in  the  second  conviction  shall  be 
Kirby.  76  Cal.  514;  Ex  p,  Durbin,  102  that  the  punishment  shall  begin  when 
Mo.  100;  Ex  p.  Turner.  45  Mo.  331;  the  judgment  and  sentence  in  the  pre- 
Ex p.  Branding,  47  Mo.  255;  William-  ceding  conviction  shall  have  ceased 
son's  Case,  67  Mo.  174.  See  also  to  operate,  and  the  sentence  and  exe- 
Ex p,  Jackson,  q6  Mo.  116.  cution    thereof   shall    be   accordingly. 

8.  In  re  Jackson,  3   MacArthur  (D.  Loclchart  v.  State,  29  Tex.  App.  35. 

C.)  24;   Breton,  Petitioner,  93  Me.  39;  Though  the  Bate  of  the  Expiration  of 

Com.  V.  Leath,  i  Va.  Cas.  151 ;  Ex  p,  the  Former  Term  la  Uneertain,  a  convict 

Hunt,  28  Tex.  App.  361;  ^-r /.  G afford,  may.  under  Pub.  Acts  Mich.  1887,  No. 

(Nev.  1899)  57  Pac.  Rep.  484.     See  also  132,  §  3.  be  sentenced  to  an  imprison- 
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convictions,*  and  it  is  neither  necessary  nor  proper  that  the  judg- 
ment, where  cumulative  sentences  are  imposed  in  case  of 
conviction  on  several  distinct  offenses,  should  fix  the  day  on 
which  each  successive  term  of  imprisonment  should  begin»  but  it 
should  direct,  as  before  stated,  that  each  successive  term  shall 
begin  at  the  expiration  of  the  previous  one.* 

b.  Prescribing  Order  of  Terms.  —  Ordinarily,  in  order  for 
several  terms  of  imprisonment  not  to  run 'concurrently,  the  sen- 
tence must  designate  their  order.* 

c.  Describing  Previous  Sentence  or  Punishment.  —  In 

order  to  inflict  cumulative  punishment,  the  sentence  or  the  cumu- 
lative part  thereof,  to  be  entirely  satisfactory  and  according  to 
the  most  approved   forms,   should  contain  a  description  of  the 

ment  tocommence  at  ihe  expiration  of  Counts.  —  So  a  sentence  to  imprison- 

the  term  which  he  has  then  served,  ment  should  be  for  a  specified  number 

People  V.  Huntley,  112  Mich.  569.  of   days  on   each   count   upon   which 

Reforming    Sentence    Where  Prerions  conviction  is  had,  and  the  judgment 

One  Berened.  —  Under   Act  Pa.   June  should  require  that  the  imprisonment 

16,    1836,    the    Supreme    Court  could  on  each  succeeding  count  shall  begin 

order  and  direct  that  the  sentence  be  where  that    on   the   preceding  count 

so  modified  and  reformed  as  that  the  ends,- without  fixing  the  day  or  hour 

period  of  imprisonment  which  was  to  for  each  or  either  to  begin  or  end.     It 

commence  on   the   termination   of   a  is  reversible  error  for  the  judgment  to 

serltence  on  another  indictment,  since  fix  the  day  and  hour  when  the  impris- 

reversed,   should  be  computed    from  onment  shall  begin  on  each  count  upon 

an  earlier  and  proper  time.     Mills  v,  which  the  defendant  is  found  guilty. 

Com.,  13  Pa.  St.  631.     See  also  Brown  Johnson  v.  People,  83  111.  431. 
V,  Com.,  4  Rawle  (Pa.)  259.  As  to  the  imposition  of  cumulative 

1.  Mims  V,  State,  26  Minn.  498.  punishment  on  the  different  counts  of 
Where  the  punishment  which  the  de^  an  indictment  see  f  urther  JM/ra,  VIII. 

fendant  has  to  undergo  is  made  to  On  Different  Counts, 
begin  at  the  expiration  of  a  term  of  8.  Breton,  Petitioner,  93  Me.  39. 
imprisonment  in  another  case,  at  the  Federal  Conrt.  —  Where  a  prisoner  is 
same  term  of  court,  against  him,  and  sentenced  to  imprisonment  for  five 
which  is  specifically  named  in  the  judg-  years  upon  each  of  three  indictmentf, 
ment  of  the  court,  it  is  not  perceived  the  addition  to  the  sentence  of  a  direc- 
how  the  sentence  could  be  made  more  tion  that  the  terms  are  not  to  run  con- 
definite,  unless  the  court  should  wiih-  currently,  without  specifying  the  order 
hold  its  judgment  until  the  expiration  in  which  they  are  to  run,  renders  the 
of  the  sentence  of  imprisonment  in  the  sentence  uncertain  and  incapable  of 
case  named,  which  course  would  oc-  application,  and  must  be  regarded  as 
casion  much  delay  and  inconvenience  void;  and  by  force  of  law  the  terms  of 
without  any  advantage  to  the  de-  imprisonment  will  begin  at  once  and 
fendant.  Fitzpatrick  v.  People,  98  111.  run  concurrently.  U.  S.  v.  Patterson, 
269.  29  Fed.  Rep.  775. 

2.  In  re  Walsh,  37  Neb.  454,  stating  Iowa.  —  The  sole  design  of  Code 
that  the  obvious  reason  for  this  is  that  Iowa  (1873),  §4508  (Code  1897,  §  5439). 
the  prior  term  of  imprisonment  may  is  to  allow  the  court  to  adopt  any  order 
be  shortened  by  the  good  behavior  of  in  terms  of  imprisonment,  which  in  its 
the  defendant,  by  executive  clemency,  discretion  it  deems  proper,  and  the 
or  by  a  reversal  of  the  judgment,  in  failure  of  the  court  to  make  any  spe- 
which  event  the  succeeding  sentence  cific  provision  in  regard  to  the  order 
would  then  take  eflfect,  in  case  it  pro-  of  the  terms,  upon  conviction  on  sev- 
vided  that  the  term  of  imprisonment  eral  indictments,  will  not  affect  the 
should  commence  at  the  expiration  of  validity  of  the  judgment,  and  the  terms 
the  previous  one.  will  not   run   concurrently.     Mieir  v. 

Crunalative      Sentencee    on    Different    McMillan,  51  Iowa  240. 
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preceding  judgment  and  should  state  the  time  when  the  defend- 
ant was  convicted  in  the  preceding  case,  the  offense  of  which  he 
was  convicted,  and  the  punishment  awarded ;  *  and  it  is  held 
that  the  terms  of  the  sentence  of  imprisonment  ought  to  be  so 
definite  and  certain  as  to  advise  the  prisoner  and  the  officer 
charged  with  the  execution  of  the  sentence,  of  the  time  of  its 
beginning  and  termination,  without  their  being  required  to  inspect 
the  records  of  any  other  court  or  the  record  of  any  other  case.* 

d.  In  What  Judgment  or  Sentence  Cumulative  Punish- 
ment Imposed.  —  Under  a  statute  of  Texas  it  has  been  held 
that  where  a  judgment  assessing  the  cumulative  punishment  is 
the  final  judgment  and  sentence,  such  judgment  is  not  invalid 
because  cumulative  punishment  had  not  been  pronounced  or 
declared  in  the  original  judgment  of  conviction.* 

1.  Ex  p.  Cox,  29  Tex.  A  pp.  84,  stat-  in  what  court,  it  was  pronounced,  a 

ing   that    such   deiiniteness  and    pre-  reversal  will  follow.     Picket  v.  State, 

cision,  however,  are  not  necessary  if  22  Ohio  St.  405. 

the  sentence  is  substantially  specific        Number  and  Date  of  Previoiu  Sentenoe 

enough   to  authorize   the  cumulative  Oivea.  —  But  a  cumulative  sentence  of 

punishment.  imprisonment    is   sufficiently    certain 

Insoi&oient    Designation    of   Preyione  where  the  imprisonment  is   made  to 

Offense  or  Sentenoe.  —  A  sentence  of  im-  begin  at  the  expiration  of  an  imprison- 

prisonment  "  to  commence  after   the  ment  imposed  by  a  previous  sentence, 

expiration  of  previous  sentences  have  the   number  and  dale  of    which  are 

expired  or  otherwise  disposed  of  ac-  given,  the  indication  being  sufficiently 

cording   to    law,"    without    anything  clear  that    the  conviction  was   in  the 

further  as  to  a  previous  offense,  is  too  same  court.     Matter  of  Fry,  3  Mackey 

uncertain  and  indefinite.      Larney  v,  (D.  C.)  135. 
Cleveland,  34  Ohio  St.  599.  As  to  Inereaeed  Poniihinent  on  Prior 

Where  the  sentence  as  shown  by  the  GonTiotiont,  see  in/ra,  XI.  12.  Sentence 

record  was  that  *'  the  said  Charles  Wil-  to  Additional  Punishment  on  Subsequent 

liams  be  imprisoned  in  the  penitenriary  Conviction, 

of  this  state  and  kepi  ai  hard  labor  for  8.  Ex  p.  Moseley,  30  Tex.  App.  338, 
a  further  term  of  ten  years,  to  com-  which  was  decided  under  Act  Tex. 
mence  at  the  expiration  of  the  sentence  Feb.  12,  1883,  p.  8,  amending  Code 
aforesaid,"  and  there  was  nothing  in  Crim.  Pro.  Tex.  1879,  ^^^-  3<^- 
the  record  by  way  of  a  recital  or  other-  CnmalatiTO  Clanse  in  Sentenoe  and  Hot 
wise  in  regard  to  any  other  sentence  in  Judgment.  —  Under  the  provisions 
then  or  during  any  previous  time,  of  Code  Crim.  Pro.  Tex.,  a  prisoner 
passed  upon  the  defendant  or  upon  any  convicted  in  several  cases  is  not  en- 
other  person,  it  was  reversed  forindefi-  tilled  to  his  release  where  the  cumula- 
niteness  and  uncertainty.  Williams  z/.  tive  clause  occurs  in  the  sentence  only 
State,  18  Ohio  St.  46.  See  also  WaN  and  not  in  the  judgment  proper, 
lace  V.  State,  (Fla.  1899)  26  So.  Rep.  Ex  p.  Crawford,  36  Tex.  Crim.  180. 
713.  Amendment   where  Cnmnlative  Clauee 

9.  Wallace  v.  State,  (Fla.  1899)  26  So.  Omitted.  —  Where     the   defendant    on 

Rop.  713;  Picket  c'.  Slate,  22  Ohio  St.  conviction  in  three  cases  on  the  same 

405.      See  People  v.    Forbes,   22   Cal.  day  was  immediately  placed  in  prison 

135;  Exp,  Kirby,  76  Cal.  514.  in  pursuance  of  the  judgment,  but  the 

ProTione  Sentenoe  Seferred  to  by  Title  clerk,  in   writing   up  the  three  judg- 

and  Number  of  Cue. —  Where  the  sen-  menis,  failed  to  insert  therein  a  cumu- 

tence  upon  the  termination  of  which  lative   cl-iuse,   it   was    held    that    the 

the  beginning  of  the  one  in  question  is  court  had  power,  when  such  judgments 

made  to  depend  is  referred  to  in  the  were  presented  to  it  for  approval,  to 

record  only  bv  the  title  and  number  of  amend  them  by  inserting  the  cumula- 

the  case,  and  it  does  not  appear  at  what  tive  clause,  and  this  if  the  defendant 

term,  nor,  except  by  remote  inference,  had  suffered  part  of  his  imprisonment, 
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-r^<7.  In  General.  —  In  sentencing  ^  defendant  under  a  statute 
which  provides  for  ^  greater  punijshment  upon  SMPcessjye  qopyjcr 
tions  for  subsequent  comrni.^sipns  of  t))ie  ^c^ipe  offeqsp,  the  JHfjg- 

in^nt  or  sentence  to  fiiJ^^itiop^l  piL|nishiT]ent  i^|iQ^ld  bp  ^  propisf 
and  valid  ope  3nd  be  suffiGJent  in  form  ^ind  substance.^ 

b.  Recjtal  pf  Former  CoNVJCXiOf^.  —  Under  ^i^ch  statute^ 
it  is  in  general  necessary  that  the  sentence  or  ji^cjgfpent  a$ 
pnt^ered  should  s(:ate  th/2  f^t  pf  ^  prior  conviction.^     fjt  |$  clpar 

SDch   imprisonment   being  in   the  first  fore,  on  the  overruling  of  a  demurrer 

judgment.     Until  judgments  are  sane-  in  such  case,   the  judgment  need  not 

UQfi«d  ii^d  appro ye4  by  ll^e  court  ^her/e  \^c  respondeat  of^ter^  y>\x\  jui^gmjent  \u 

can  be  po  quesjlion  that  the  couft  \i^  chief  may  b|e  eoterecj.     pvaQ;^  v.  jCofiy., 

tlie  poller ^nd  authority  to  correct  aqd  3  Met.  (M^$8.)  453. 

aia«od    tb^m.      Ex  p.   Cox,    29   Tex.  yali4ity  of  jfepUffC»  jq^mp  9m  9f  M9f 

AW>-  84.  8^^pt^IMVBf  |Uye^.  —  A  s/e^ljequqe  p/  a 

ComulatiTe  Claase  in  Subsequent  ^4  &o,nvict  tio  adduional  pu/ijshm.enjt,  .0^ 

^i4tpeQ4e9t  Ji^dgme^^. —  VVhere  the  de-  ap  i^^ofmation  wi^i^^  $eJts  jfonb  thjr/ee 

feodam  has  been  convicted  for  tj^iee  previous  convicxio^^  ^.nd  ^;it^l>/Cje;9,  jl^ 

separate  offenses,  and  the  cou^^  desires  yaiid  if  two  of  Ltii,ose  ^e^tencf^s  .were 

to  impQse  cumulative  puuishment  un-  valid,  ^UhQijigb  OQ,e  of  jtbem  wa^.e^ro- 

d^r  Code  Cilm.   P^o.    Tex.,   ar(.   800  neoijis^nijl^asl^eeq  reve^^eid.     NewAi90 

(Code  1695.  §  840),  tiecumulalive  pup-  v.  Com.,  8  Hel.  (MajBS.)  535. 

isihfB,e4U  s^ust  be  recited  in  the  j,udg'  2.  Sufficiency  of  Sentence  ^  1^  Pijlipr 

aa^gi  io  wAiicb  it  is  iatended  tp  operai,e  Cp^y^ctjbOf. —  The^e  i&  J90  ins;^^cje,Qcy 

aad  of  which  it  is  to  form  ^  par4,  a,Qd  or  u^ertaioty  iq  ^    j.ii/dgi;n;e|it  ^trh^cb 

an  omission  in  one  of  the  judgme«nt$  merely  ,r<ccit,es  tjl^at  tl^e  4cfe,ad$LQ^  an- 

tQ  firUAe  t^at  the  punisbJTiej;it  therein  swered  and  confesosed   to   a  previous 

adjudgei|l  is  ;to  .be  cumulatiye  is  ^ot  convictjig.n  pf  manslaughter,  aj;id  j^as 

supplied  by  a  general  a4d,iiti(p)n  xnade  convicted  ixi  tUc  QOiU^rt  0|f  .tji^e.crioaie  x)^ 

in  »  SAibsequeat  judgioei^t   whic,b   is  assault  with  a  .deadly  w.eapQQ,   wi,ih- 

efiMTieily    iadepeodeat    and     ^parate.  out  /urt,her  state,i;nent  qI  particulars. 

£xp.  Cox.  29  Tex.  App.  84.  People  v.  Douglass,  87  Cal.  2S^, 

jl.  Pfeedj^bj^  Additional  fy^pif^ent  f^  iP.eopiie  v.  Whea^tley,  38  Cal.  i/4> 

INt  iKard  Iia^r.  —  The  judgoieot  -to  ad-  the  judgmeni  recited  tliiat  .whep  the  ^- 

ditiofiai  :pmiish-inepbt  OQ  lafoirm^tiuo  in  fen^ant  was  called  , up  to  .tie  ^eAteoced 

oapsequence  0|f  a  farmer  cooviqiion  is  he  .was  duly  inforimed  by  the  CQWtXjol 

only  the  completion  ar  fiUing  ^p  of  the  the  iafcurmation  chargio^  him  *'.W4M;i 

cocopiiete  senlence   which  would  hfive  ti^e  crlme.qf  burglary  ^.nd  prior  £opvic- 

been  awarded   when   the  conviot  was  tipn  of  bu^rgliiry  1^0  the  fic^t degree;  /o4 

firat  ^eoftenced  for  such  second  oflense  his  a,rrfi,vgn^e(^t  .and  pL^a  of  ,pot  guJkUy 

«f  the ^act  qf  the  former  cony iction  h^d  as  Cf(]^a,rged    in   ^a,id    ioitormatipp,  SMftd 

been  then  >k  now  a.     The  Afassae/iuselis  guilty  of  s^id  prior  conviction;  ofil^is 

Maiute  pcescribing  the  form  pf  sentence  trial    and    the    verdict  ,of    the    jury, 

and  directing  tbi^t  it  must  include  con-  *    *    *    guiity.Qf  borglary  in  th/p^sec 

finement   at   bard   labor   and   solitary  q^id  degree.     The  defendant  wap  then 

impiiisoomeot  applies  ;to  an  original  a^ked   if  ihe   had   any   legal  cause  to 

fi«cHence  Qply,  and   not  to  a  sentence  f^how    why  jiidgment  .s»hoMld    ,QQt  ibe 

for  additional  punishnr.ent  on  informa-  prqn.quQ(}ed    against    him."      U    was 

tioQ  as  to  prior. convictions.     Bmnp  v.  held   >that    a,n  objection   that   si^ch  ^ 

Com.,  ^  Met.  (Mass.)  533.  judgment  was  ^ot  gufficie^xt  tp'.meei 

JnAffinont  ou  'Overruled  P^mu^er. —  the  requirements  of  ,Fen.   Code  Cal., 

•.When  aprisonerden>uistoan  informa-  ^§  1200,  1207,  because  tbece  was  noih- 

tioo  which  well  setsiforth  the  previq^s  ing  s^td  in  the  judgin^nt  about  any 

convictions , and  also  the  discharge  qf  .piior   convictions,    would   nql  he  sub- 

t^iprisoner,  .he  admits  such  facts,  and  tained. 

the  allegations  in  the  information  are  .i^eot  of  Pmittiog  i9tAt«m9]|t  .<»f  iPriiHr 

*'  proved   to  'Ihe  Qouct  "  .according  to  (JapvicVion.  —  The  ,fallur«  of  ^he  court 

the  provisions  of  the  statutes;  (hete-  to  observe  the. prpyi^ions  qf  P.en.  Code 
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that  the  prior  conviction  must  in  some  way  be  shown  by  the 
record,^  but  it  is  held  that  it  need  not  be  recited  in  the  judgment 
entry  where  such  fact  appears  from  other  parts  of  the  record.* 

Zn.  EvTET  —  1.  Necessity  o£  —  It  is  in  general  essential  that 
the  judgment  or  sentence  rendered  be  entered  of  record  •  in  order 
to  authorize  its  execution  *  or  to  admit  of  its  review  by  an  appel- 
late tribunal.*  The  entry,  having  been  approved,  becomes  the 
final  judgment  of  the  court.® 

2.  Time  of  —  a.  In  General.  —  Regularly  the  entry  should 
be  made  immediately  after  the  sentence  is  pronounced,''  though 

Cal.,  §  1207,  directing  htm  to  state  the  but  deals  with  the  record  as  coin- 
fact  of  a  prior  conviction  (if  one)  in  his  Dieted,  then  the  judgment,  however 
entry  of  judgment,  has  the  efifect  to  irregular,  informal,  or  defective,  will 
render  the  judgment  in  that  respect  be  upheld.  Swain  v.  Gilder,  61  Miss, 
informal  and  consequently  erroneous,  667;  Lunenberger  v.  State,  74  Miss. 
since    (he  statute   makes   such  a   re-  379. 

cital  a  part  of  the  judgment.     But  this  4.  State    v.    Huber,     8     Kan.    447; 

omission  does  not  render  a  judgment  People  v,  Bradner,  107  N.  Y.  i,  affirm^ 

given  in  view  of  such  prior  conviction  ing  44  Hun  (N.  Y.)  233. 

void,  nor  is  the  error  sufficiently  ma-  6.  Nolin  v.  State.  6  Coldw.  (Tenn.) 

terial  to  require  a  reversal  under  Pen.  12;    People  v.  Bradner,   107  N.  Y.  i, 

Code  Cal.,  §  1258.     People  r.   Kelly,  fl^r»ii«j' 44  Hun  (N.  Y.)  233.     See  also 

120  Cal.  271.  infra^  XII.  2.  ^.  Nunc  pro  Tunc  Entry; 

1.  Com.   V,  Morrow,  9  Fhila.  (Pa.)  XV.  i.  Necessity  of  Final  Judgment  or 

583,   29  Leg.   Int.  (Pa.)  380;  Com.   v.  Sentence;    4.    b.     Showing    Finality  of 

Hagan.   10  Pa.   Co.  Ct.  22;  Rauch  v.  Judgment  or  Sentence, 

Com.,  78  Pa.  St.  490.  inquiring  Entry  to  Aathorise  Writ  of 

%»  Ex  p.    Williams,    89    Cal.    421;  Error. —  In  Eighmy  v.   People,  78  N. 

People  V,  Kelly,  120  Cal.  271.  Y.  330,  it  was  held  that  if  the  district 

8.  People  V,   Johnson,  71  Cal.    384;  attorney  failed  to  enter  judgment  in 

People  V.  Bradner,  107  N.  Y.  i,  affirm-  the  Court  of  Sessions  of  New  York  in 

"*^44Hun(N.  Y.)  233.  pursuance  of  an  order  of  the  general 

Entry  in  Minntefor  as  Distinct  Frooeod  term  of  the  Supreme  Court  affirming  a 

ing. —  It  is  not  required  that  the  judg-  conviction  and  sentence,  the  defendant 

ment  in  a  criminal  case  be  drawn  up  might  require  it  to  be  done  so  that  a 

by  the  judge  and  kept  in  the  record  as  writ  of  error  might  be  prosecuted  from 

a  separate  and  distinct  proceeding.     It  the  Court  of  Appeals, 

is  enough  that  it  be  noted  and  entered  6.  Ex  p.  Salge,  i  Nev.  449,  wherein 

by   the  clerk   in   the   mfnutes  of  the  it  was  declared  that  the  judgment  of 

court,  which  is  the  register  in  which  the  court  is  usually  given  orally  and 

the  law  requires  that  all  judgments  without  much  regard  to  form,  and  the 

must  be  recorded.     State  cr.  Lake,  34  clerk  then  writes  out  the  judgment  in 

La.  Ann.  1069.  form   quite    different  generally   from 

Separata  Entry  on  Separate  Indictments,  the  language  used  by  the    coun  or 

—  Where  there  was  but  one  judgment  judge. 

and  sentences  on  separate  indictments  Defects  in  Rendition  Cured  by  Entry. — 

for  different   crimes   consolidated   for  If  the  clerk  enters  up  'he  judgment  on 

the   purpose  of    trial,    the    sentences  the  minutes  of  the  court  in  due  form 

being  cumulative,   it  was    held    that  and  with  the  recitalj  required  by  law, 

there  need  not  be  a  separate  entry  of  that  becomes  the  judgment  of  the  court, 

judgment  in  each  case  oh  each  indict-  and  it  is  immaterial  that  the  judge,  in 

ment.     In  re  Packer,  18  Colo.  525.  pronouncing  sentence,  failed  to  recite 

Entry     of    Jnstioe's    Judgment.  —  In  all  the   facts  that  should   have  been 

Mississippi  it  is  held  that  if  all  the  facts  recited.     Ex  p.  Salge,  i  Nev.  449. 

are  found  by  the  justice,  and  nothing  7.  Ex  p.  Quong  Lee,  34  Tex.  Crim. 

is  left  but  the  clerical  duty  of  entering  511. 

final  judgment,  and  the  justice  igno-  As    to  Entry  on  Sunday,   see  article 

ranily   fails  to  enter  such  judgment,  Sunday. 
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this  is  not  in  all  cases  necessary,  even  in  a  court  of  record,'  and 
certainly  not  in  a  justice's  court  independently  of  statute.* 

b.  Nunc  pro  Tunc  Entry.  —  Where  the  clerk  neglects  to 
enter  the  judgment  immediately  after  it  is  pronounced  and  ren- 
dered, it  may  be  entered  nunc  pro  tunc  upon  order  of  the  court, 
and  probably  without  any  such  order.'  And  if  there  has  been 
a  failure  to  enter  final  judgment  it  may  be  entered  nunc  pro  tunc 
at  a  term  subsequent  to  the  trial  so  as  to  authorize  an  appeal.* 

3.  Presence  of  Judge  and  Defendant.  —  The  presence  of  the  judge 
who  rendered  the  sentence  may  in  some  cases  be  necessary  at  its 
entry,*  but  the  defendant  need  not  be  present  when  this  minis- 
terial act  is  performed;  his  presence  when  the  judgment  is  pro- 
nounced and  rendered  is  all  that  is  required  in  any  case.* 

4,  Form  and  Contents.  —  The  form  and  contents  of  the  entry  are 
usually  prescribed  by  statute,'  but  it  may  be  said  in  general  that 
it  is  necessary  and  sufficient  for  the  judgment  entry  to  contain  a 
brief  statement  of  the  offense  of  which  the  defendant  was  con- 
victed, together  with  the  judgment  or  sentence  pronounced  upon 
the  conviction.® 

1.  Sabteqnent  Entry  on  Docket  of  Im-  that  such  judgment  was  theretofore 
mediate  Entry  in  Minntee.  —  Where  a  rendered;  but  ii  is  held  that  this  proof 
sentence  was  immediately  entered  in  may  be  made  as  well  by  parol  as  by 
the  minute  or  memorandum  book  kept  record  evidence,  and  that  a  sentence 
by  the  clerk,  it  is  not  reversible  error  may  be  entered  of  record  without  any 
that  the  formal  judgment  was  not  en-  written  memoranda  in  the  judge's  notes 
tered  on  the  judgment  docket  until  or  in  his  docket  or  any  other  record  of 
more  than  twenty  days  after  trial  and  the  court  tending  to  prove  that  sen- 
conviction.     Ex p,  Raye,  63  Cal.  491.  tence  had  been  pronounced,  where  the 

2.  i?x/.  Quong  Lee,  34  Tex.  Crim.  indictment,  the  verdict  of  the  jury,  and 
5TI;  Sturgeon  v.  Gray,  96  Ind.  166;  the  judgment  were  all  before  the  court 
Wright  V.  Fansler,  90  Ind.  492.  and  the  judge  had  personal  knowledge 

Entry  After  A^jonmment. —  It  is  not  that  the  sentence  had  been  pronounced 

reversible  error   for  a  justice  of  the  against   the    defendant.     Gonzales   v, 

peace  to  perform   the  merely  clerical  Slate,  35  Tex.  Crim.  339. 

act  of  entering  the  judgment  on  his  5.  Entry    in   Controverted    Matter   in 

docket  after  the  cause  has  been  tried,  Jndge's    Abeence.  —  The   clerk    of    the 

even   after  the  court  has  adjourned.  Court  of  Quarter  Sessions  of  Philadel- 

Lunenberger  v.  State,  74  Miss.  379.  phia  cannot  in  a  controverted  matter 

Trantferenoe  of    Entry    to    Dodcet   at  enter  a  judgment  or  sentence  in  the 

Home  After  A^joomment.  —  It  is  not  re-  absence  of   the  judge  who  directs  it, 

versiblc  error  for  a  justice  to  enter  his  though   written  directions   may   have 

jadgmenc    on   a   piece  of  paper  and  teen     transmitted    for    the     purpose, 

transfer  it  to  the  docket  after  the  court  Aspden's  Appeal,  24  Pa.  St.  182. 

has   adjourned    and   the    justice    has  6.  People    v.    Lenon,   79    Cal.   625; 

arrived  at  home.     Holley  v.  State,  74  Exp.  Quong  Lee,  34  Tex.  Crim.  511. 

Miss.  878.  7.  See  People  v.  Bradner,  107  N.  Y. 

8.  People  V.  Lenon,  79  Cal.  625.  i,  affirmiuq; ^  Hun  (N.  Y  )233;  Hilda 

4.  Thomason   v.   State,  70  Ala.    20;  brand   v.   People,    i    Hun  (N.   Y.)   19; 

People  &.  SingLum,  61  Cal.  538;  Smith  People  v.  Johnson,  71  Cal.  384. 

r.  State,  i  Tex.  App.  408;  Vestal  v.  Direction  by  the  Conrt  of  the  Partionlar 

State,  3 Tex.  App.  648;  Ex p.  Beard,  41  Form  in  which  a  judgment  of  death  on 

Tex.  234;  O'Connell  v.  State,  18  Tex.  a  capital  conviction  shall  be  entered  by 

359;  Nelson  r.  State,  21  Tex.  App.  351;  the  clerk  has  not  been  customary  in 

Morris  v.  Stale,  30  Tex.  App.  95.  Massachusetts,     Webster    v.    Com.,     5 

Foundation  for  Nnno  pro  Tanc  Entry.  Cush.  (Mass.)  386. 

—  Where  it  is  proposed  to  enter  a  judg-  8.  See   People   v.    Johnson,   71  Cal. 

ment  ff«#fff^r<^ /»/M^  there  must  be  proof  384;  Peoples.  Murback.  64  Cal.  369; 
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Effect  of  OmiMioni.  —  Though  the  entry  which  contains  the  judg- 
ment ought  regularly  and  properly  to  show  the  performance  of 
all  the  steps  or  acts  required  by  the  statute  which  regulates  pro- 
ceedings in  criminal  cases  to  be  done  at  that  stage  of  the  case, 
yet  omissions  do  not  render  the  judgment  void  for  this  cause.* 
A  clerical  error,  misprision,  or  mistake  in  entering  judgment  is 
not  reversible  error,*  and  the  entry  may  be  amended  so  as  to 
show  the  facts  and  speak  the  truth.* 

6.  Signature.  —  Whether  the  court  need  sign  a  judgment  or 
sentence  in  a  criminal  case  is  a  question  which  has  been  variously 
decided  in  different  states.* 


People  V.  Kelly,  i2t)Cal.  271;  Driggers 
V.  Stale,  (Ala.  1899)  26  So.  Rep.  512; 
Hildebrand  v.  People,  i  Hun  (N.  Y.) 
19:  People  V.  Bradner,  107  N.  Y.  I, 
flrJ^rw/</44  Hun  (N.   Y.)  233. 

Becital  of  Facts  Contained  in  Other 
Papers. —  It  is  noi  necessary  thai  the 
enirv  of  judgment  on  the  minutes  of 
the  court  should  recite  the  facts  con- 
tained in  the  other  papers  constituting 
the  record  in  the  action.  It  is  sufficient 
that    (his   was  subsequently  done   in 


inal  cases  be  signed.  Stale  v.  Lake, 
34  La.  Ann.  1069.  And  in  New  Jersey 
the  same  doctrine  seems  to  prevail. 
Stone  V,  Stale,  20  N.  J.  L.  404. 

Presumption  of  Regularity.  —  Where 
the  sentence  was  pronounced  by  the 
court  and  entered  by  the  clerk  on  his 
minutes  as  the  sentence  of  the  court, 
it  is  sufficient  wiihout  the  signature  of 
the  judge  or  even  that  of  the  clerk. 
In  the  absence  of  a  contrary  showing 
in  the  record  or  bill  of  exceptions,  the 


the  performance  of  the  clerical  duty  of  appellate  court  will  presume  that  the 

entering  the  judgment  on  the  docket,  sentence  was  the  sentence  of  the  court 

Exp,  Raye,  63  Cal.  491.  properly  rendered.     Martin  v.  State,  79 

Dates  Expressed  by  ^guree.  —  An  ot)-  Wis.  [65. 

jection  that  the  dates  of  the  sentence  Doctrine  that  Signature  li  Neoeeeary. — 

and  the  day  fixed  for  execution  thereof  In  Netu  K^r^  the  signature  of  the  judge 

arc  expressed  by  figures  cannot  be  sus-  is  held  essential  to  constitute  a  judg- 


tatned  if  such  dates  are  plainly  legible. 
Noles  V.  State,  24  Ala.  672. 

1.  Ex p,  Gibson,  31  Cal.  620. 

This  section  of  this  article  is  de- 
signed to  deal  only  in  a  general  man- 
ner with  the  entry  of  judgment  and 
sentence.     For  further  particulars   as 


ment  record.     Weed  v.  People,  31  N. 

Y,  465. 

The  Judgment  of  a  Justice  of  the  Peace 
in  a  criminal  case  In  Michigan  as  en- 
tered in  (he  record  must  be  signed  by 
him.  Howard  v.  People,  3  Mich.  207, 
wherein  it  was  stated  that  from  a  legal 


to  the  form,  contents,  and  requisites  of     point  of  view  it  is  equally  as  necessary 


the  entry,  see  the  appropriate  sections 
of  this  article,  particularly  supra  XI. 
Requisites  and  Sufficiency, 

2.  People  V.  Kelly,  120  Cal.  271; 
People  V,  Murback,  64  Cal.  369;  Com. 
V.  Wright,  126  Pa.  St.  464;  Com.  v, 
Morrison,  193  Pa.  St.  613;  People  v. 
Calton,  5  Utah  451. 


for  the  justice  of  the  peace  to  sign 
officially  any  judgment  in  a  civil  or 
criminal  piosecution  as  it  is  for  the 
presiding  judge  of  a  court  of  record  to 
sign  officially  the  daily  proceedings 
and  judgments  entered  apon  the  jour- 
nal kept  by  the  clerk  thereof. 

Whose     Signature     Necessary,  —  In 


8.  Webster  v.  Com.,  5  Cush.  (Mass.)  New  Jersey  the  judgment  record  of  a 

386;  Com.  V,  Wright,  126  Pa.  St.  464;  Court  of  Oyer  and  Terminer  need  not 

People  z/.  Murback,  64 Cal.  369;  Doans  be  signed  by  the  same  justice  of  the 

V,  State,  36  Tex.  Crim.  468;  People  v,  SupremeCourt  who  was  present  at  the 

Calton,   5   Utah  451.     See  also  t/t/V/i,  trial.     If  signature  is  necessary,  it  may 

Xni,  6,  Correction  of  Clerical  or  Formal  be  that  of  any  one  of  the  justices  who 

Errors,  was  in  office  at  the  time  when  the  jodg- 

4.  Doctrine  that  Signature  Is  Net  Nee-  ment  purported  to  be  signed.    Stone  v. 
etsary.  —  It    is    held   that    neither    at  State,  20  N.  J.  I^  404. 
common    law  nor  under  the  laws  of        In  New  York  ih^  judge  of  the  court 
Louisiana  is  it  necessary  or  customary  must  sign  the  judgment  record;  it  can- 
that  judgments  or  sentences  in  crim-  not  be  signed  by  the  district  attorney, 
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xm  RETI8I0K,  Vacation,  Amendment,  and  Kesentencs  bt 
Teial  Goitbt  —  1.  During  Term  when  Sentence  Unexecuted.  — 
The  court  which  has  rendered  a  judgment  or  sentence  may,  during 
the  term  of  its  rendition  and  before  any  part  of  it  has  been  exe- 
cuted or  suffered,  revise  and  vacate  it;  may  change,  correct,  or 
amend  it  inform  or  substance;  may  modify,  diminish,  or  increase 
it  within  the  limits  allowed  by  law;  and  may  render  a  new  judg- 
ment in  accordance  with  its  authority,  duty,  and  discretion.^ 

particularly  where  he  is  not  the  officer  ments  and  sentences  though  after  the 

who  tried  the  indictment  but  is  the  re-  first  sentence  was  pronounced  the  court 

mote  successor  of  such  officer.     Weed  has    adjourned    from    time    to    lime. 

V.  People,  31  N.  Y.  465.  Com.  v.  Thompson,  18  Pa.  Co.  Cl.  487; 

1.  Alabama,  —  Ex  p.    State,  94  Ala.  Exp.  Casey,  18  Fed.  Rep.  86. 

431.  After  PasBing  but  Before  Signing  8en- 

CaH/ornia.  —  People    v.    Woods,   84  tence.  —  It  is  competent   for  a  court, 

Cal.  441.  after  massing  sentence  of  death,  but  be- 

Colorado.  —  Bradford   v.   People,   22  fore  signing  final  judj^ment,  to  have  the 

Colo.  157.  prison  ,r  brought  before  it  and  to  pass 

Iowa.  —  State  c.  Dougherty,  70  Iowa  another  sentence  shortening  the  time 

439.  until  execution.     People  v.  Thompson, 

JCoHsas.  — Slate  v.  Hughes,  35  Kan.  4  Cal.  238. 

626;  Matter  of  Black,  52  Kan.  64.  And   in    writing  out  and  signing  a 

Maryland.  — State  7/.  Butler,  72  Md.  sentence  during  the  term  of  the  court 

98.  at  which  it  was  pronounced  the  court 

Massachusetts .  —  Com.  v.  Weymouth,  may  fix  a  period  of  imprisonment  and 

2  Allen  (Ma.ss.)  144.  labor  shorter  than  that  designated  in 
Mississippi.  —  Williams     v.     State,  the  oral  sentence;  and  this  may  take 

(Miss.  1888)  4  So.  Rep.  550.  place  in  the  absence  of  the  prisoner, 

New     York.  —  Miller     v.     Finkle,  being  done  for  his  benefit  and  operating 

(Supm.  Ct.  Gen.  T.)  i  Park.  Crim.  (N.  altogether  in  his  favor.     Plain  v.  State, 

Y.)  374.  60  Ga.  184. 

North  Carolina. -- Sia,ie  v.  Warren,        After  Notice  of  Motion  for  New  Trial. — 

92  N.  Car.  825;  State  v.  Crook,  115  N.  It  is  n.t  proper  practice  for  the  court. 

Car.  760;  State  v.  Whitt,  117  N.  Car.  after  pronouncing  sentence,  to  alter  it 

804;  State  V.  Bennett,  4  Dev.  Si  B.  L.  and  make  the  punishment  more  severe 

(N.  Car.)  43;  Matter  of  Brittain,  93  N.  for  no  better  reason  than  the  giving  of 

Car.  587.  a   notice   of   motion  for  a  new   trial. 

Ohio.  —  Lee  I'.  State,  32  Ohio  St.  113;  Such  practice  may  not  constitute  re- 

Ammon  r.  Johnson,  3  Ohio  Cir.  Ct.  versible  error,  but  it  is  quite  improper. 

Dec.  263,  2  Ohio  Cir.  Dec.  149.  Meaders  v.  State,  96  Ga.  299.     For  a 

Pennsylvania.  —  Com.  v.  Brown,   12  proper   case   for    increasing    sentence 

Phila.  (Pa.)  600,  35  Leg.   Int.  (Pa.)  5;  see  i  Am.  L.  Rev.  762. 
Com.  V.  Mayloy,  57  Pa.  St.  291.  Trial  of  Isene  of  Identity  After  Eioape. 

Texas.  —  Metcalf   v.   Stale,  21  Tex.  —  Under  Code  Crim.   Pro.   Tex.,  art. 

A  pp.   174;   Ex  p.  Cox,   29  Tex.  App.  799,   subaiv.   4  (Code  1895,   art.   839, 

84;  Collins  V.  State,  39  Tex.  Crim.  30;  subdiv.  4),  "  when  a  person  who  has 

Washington  v.  State,  31  Tex.  Crim.  84.  been  convicted  of  felony  escapes  after 

Virginia.  —  Price  v.  Com.,  33  Gratt.  conviction  and  before  sentence,  and  an 

(Va.)  819.  *  individual  supposed  to  be  the  same  has 

United  States.  —  U.  S.  v.  Harmison,  been  arrested,  he  may,  before  sentence 

3  Sawy.  (U.  S.)  556;  Ex  p.  Casey,  18  is  pronounced,  deny  that  he  is  the  per- 
Fed.  Rep.  86.  son  convicted,  and  an  issue  te  accord- 

England.  —  Reg.     v.    Fitzgerald,     i  ingly    tried   before  a    jury  as   to   his 

Salk.  401;  St.  Andrew's  Parish,  etc.,  2  identity."     Therefore,  if  the  court  dis- 

Salk.  494;    Rex  v.   Price,  6  East  323;  regards    such  denial  of   identity   and 

Rex  V.  Justices,  i  M.  &  S.  442.  pronounces    sentence  without  having 

On  Acyonrned  Day  Daring  Term.  —  The  the  issue  tried,   it  may  thereafter  set 

court  has  power  during  the  term    to  aside  such  sentence;    and    under  the 

correct,  revise,  or  set  aside  its  judg-  statute  it  is  obligatory  on  the  court  to 
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Santenoe  IrregnUr,  Inadvertent,  or  Noneomidiant  with  Law.  —  Within 
this  rule,  if  the  defendant  has  been  sentenced  irregularly,^  or 
inadvertently  and  without  due  consideration,*  or  without  compli- 
ance with  the  requirennents  and  formalities  of  the  law,  it  is  a 
proper  exercise  of  authority  to  resentence  him  in  accordance  with 
the  law.' 

Sentenoe  Failing  of  Ezaontion.  —  Where,  however,  the  sentence  pro- 
nounced has  in  some  manner  failed  of  execution,  the  ordinary 
practice  is  not,  strictly  speaking,  to  resentence  the  defendant, 
but  merely  to  order  the  execution  or  appoint  a  new  day  therefor.* 

2.  At  Subsequent  Term.  —  After  the  term  has  passed  the  court 
has  no  further  control  over  a  valid  judgment  or  sentence  which 
it  has  rendered,  and  cannot  vacate,  reform,  or  change  it,  or  pro- 
nounce a  new  sentence.* 

do  60  and  tc  try  the  issue  of  identity.  If  upon  the  reconsideration  of  the  mo- 
Washington  V,  Slate,  31  Tex.  Crim.  84.  tion  the  court  is  of  the  opinion  that  it 

Jndgment    for    Another    Offense  than  should  have  been  granted,  and  grants 

Specifled  in   Indiotment  and  Terdict.  —  a  new  trial,  this  will  a£fect  the  sen- 

Where  on  an  indictment  for  one  o£fense  tence;     but    otherwise    the    sentence, 

there  is  a  verdict  of  guilty,  but  judg-  never  having  been  set  aside,  is  in  full 

ment  is  rendered  for  another  offense,  force  and  effect.     Fletcher  v.  State,  37 

the  court  may  properly  grant  a  motion  Tex.  Crim.  193. 

to  correct  the  judgment  so  as  to  cor-  1.  Kinsler  v.  Territory,  i  Wyo.  112. 

respond  with  the  allegation  in  the  in-  2.  Price  v.  Com.,  33  Gratt.  (Va.)  8iq. 

dictment  and  with  the  verdict  of  the  8.  Core  of  Failure  to  Propound  Allo- 

jury.     Kingsbury    v.   State,    37    Tex.  entns. —  Where  a  sentence  is  erroneous 

Crim.  259.     See  also  Metcalf  z/.  State,  by  reason  of  a  failure  on  the  part  of 

21  Tex.  A  pp.  174.  the  presiding  judge  to  ask  the  prisoner 

The  Effeot  of  Vacating  a  Sentenoe  and  if  he  had  anything  to  say  why  the  sen- 
pronouncing  a  new  sentence  at  the  tence  of  the  law  should  not  be  pro- 
same  term  is  the  same  upon  the  civil  nounced  upon  him,  this  irregularity 
rights  of  the  defendant  as  if  the  first  may  be  fully  cured  by  again  calling 
judgment  had  been  reversed  on  error  him  to  the  bar  and  resentencing  him  in 
and  the  defendant  had  been  again  con-  accordance  with  the  requirements  of 
victed  on  a  second  trial.  Miller  v,  law.  Reynolds  r/.  State,  68  Ala.  502. 
Finkle,  (Supm.  Ct.  Gen.  T.)  t  Park.  Making  Imprisonment  Terminate  at 
Crim.  (N.  Y.)  374.  Proper  Season.  —  It  is  a  proper  exercise 

Effeot  of  Modiftoation  on  Sunday.  —  A  of  authority  to  resentence  the  prisoner 
justice  of  the  Court  of  Special  Ses-  so  that  the  termination  of  the  period  of 
sions,  having  rendered  sentence  for  imprisonment  may  be  at  the  season  re- 
fine and  imprisonment  on  Saturday  quired  by  statute.  People  r.  Davis, 
night,  undertook  on  Sunday  to  modify  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
the  sentence  by  imposing  a  fine  with-  781,  affirmedt^  Hun(N.  Y.)636;  Miller 
out  imprisonment,  but  the  next  day,  v.  Finkle,  (Supm.  Ct.  Gen.  T.)  i  Park, 
finding  that  his  action  was  probably  Crim.  (N.  Y.)  374;  People  v.  Trimble, 
void,  allowed  the  original  sentence  to  60  Hun  (N.  Y.)  364. 
go  into  execution.  It  was  held  that  all  4.  See  Baughn  v.  State,  100  Ga.  554; 
the  proceedings  had  on  Sunday  looking  State  v.  Wamire,  16  Ind.  357;  McGinn 
to  the  modification  of  the'  sentence,  v.  State,  46  Neb.  427.  And  see  infra, 
being  void,  had   absolutely   no  effect  XIV.  4.  Failure, 

on  the  sentence  pronounced  on  Satur-  5.  Alabama,  —  Ex  /.   State,  94  Ala. 

day  night,  which   was  perfectly  valid.  431. 

People  V.  Jewett,  69  Hun  (N.  Y.)  550.  Colorado,  —  Klink  v.  People,  16 Colo. 

Formal  Vacation  on  Beeonsidering  Mo-  467. 

tion  for  New  Trial.  —  It  is  not  necessary  Illinois,  —  People  r.  Whitson,  74  111. 

formally  to  set  aside  a  sentence  before  20. 

reconsidering  a  motion  for  a  new  trial  Kansas,  —  Matter  of  Black,  52  Kan. 

which  has  been  previously  overruled.  64. 
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3.  After  Execution  of  Sentence  in  Whole  or  Part.  —  As  a  general 
rule,  if  the  defendant  has  executed  or  entered  upon  the  execu- 
tion of  a  valid  sentence,  such  sentence  cannot  be  set  aside  and  a 

new  or  different   one  imposed,  even  at   the  same   term ;  *  and 

Missouri.  —  State   v.    Williams,    141  of  practice  within   the  power  of  the 

Mo.  316.  court  to  adopt,  either  expressly  or  by 

.Vew  Jersey,  —  State  v.  Gray,  37  N.  usage.     Com.   v.   Mayloy,   57  Pa.  St, 

J.   L.  368;    State  V.  Addy,  43  N.  J.  L.  291. 

113.  1.  Colorado,  —  Bradford  v.  People,  22 

North  Carolina.  —  Sec  States.  Ben-  Colo.  157. 

nett,  4  Dev.  &  B.  L.  (N.Car.)43;  State  Illinois.  —  People    v.    Whitson,     74 

V.   Warren.  q2  N.  Car.  825;    State  v.  IH.  20. 

Whiit,  117  N.  Car.  804..  Louisiana.  —  State  v.   Davis,  31   La. 

Penfuylvania. — Com.  v.  Patterson,  Ann.  249. 

I  Susq.  Leff.  Chron.  (Pa.)  73;  Com.  v.  Michigan.  —  People    v.    Kelley,     79 

Keeper,  6  Pa.  Super.  Ct.  420;  White*s  Mich.  320  [following  People  v.  Meser- 

Application,  30  Pittsb.   Leg.   J.   (Pa.)  vey,  76  Mich.  223];  Matter  of  Mason,  8 

251;  Dyott  V.  Com..  5  Whart.  (Pa.)  67.  Mich.  70. 

Tennessee.  —  Whitney  v.  State,  6  Lea  Nebraska. —  In  re  Jones,  35  Neb.  499. 

(Tenn.)  247.  New  Jersey,  —  State  v.   Addy,  43  N. 

Virginia,  —  Pifer  v.  Com.,  14  Gratt.  J.   L.   113;    State  v.  Gray,  37  N.  J.  L. 

(Va.)  710.  368. 

United    States,  —  Ex  /.    Friday.   43  Tennessee,  —  Whitney  v.  State,  6  Lea 

Fed.  Rep.  916;  U.  S.  v,  Malone,  9  Fed.  (Tenn.)  247. 

Rep.  897;  U.  S.  V.  Pile,  130  U.  S.  280.  Texas,  —  Grisham  v.  State,  19  Tex. 

See  also  U.  S.  v.  Patterson,  29  Fed.  App.  504. 

Rep*  775-  United    States.  —  Ex  p.    Lange,    18 

England.  —  See      Rex     v.     Walcot,  Wall.  (U.  S.)  163;  In  re  Johnson,  46 

Comb.  369.  2  Salk.  632.  Fed.  Rep.  477. 

Effect  of  Gorreetion  Without  Notioe.  —  Fine  Paid  and  Imprisonment   Suffered 

Where  at  a  subsequent  term  the  judg-  where  Only  Alternative  Sentenoe  Author- 

ment    as    entered    is    corrected    and  iied.  —  If  under  a  statute  conferring 

changed  without   notice,  such  correc-  power  to  punish  only  by  a  fine  or  im> 

tion  is  unauthorized  and  void,  has  no  prisonment  the   court  imposes    both, 

effect  upon  the  judgment  formerly  ren-  and  the  fine  is  paid,  the  court  cannot, 

dered,  and  does  not  avoid  it.     £lsner  even  during  the  term,   modify  judg- 

V.  Shrigley,  80  Iowa  30.  ment  by  imposing    imprisonment   in- 

Continuing  Session  After  Gommenoement  stead  of  the  former  sentence.     Parker 

of  Bnooeeding  Term.  —  Under  the  stat-  v.  State.  51  Miss.  535;  State  t^.  Warren, 

utes  of  the  United  States,  the  Supreme  92  N.  Car.  825. 

Court  of  the  District  of  Columbia  has  Where  Punishment  No  Part  of  Sentenee. 

no  power  to  continue  the  session  of  the  —  A  sentence  to  death  at  a  certain  day, 

court  after  the   commencement  of  a  the  prisoner  to  remain  in  the  meantime 

succeeding  term,  for   the   purpose  of  in  solitary  confinement,   may   during 

vacating  a  sentence  pronounced  and  the  term  be  set  aside,  and  a  later  day 

rendering  a  new  one.     In  such  a  case  may  be  fixed  for  the  execution.     The 

the  first  sentence   would  be  valid  and  solitary  confinement  under  the  laws  of 

the  second  sentence  void.     Ex  p,  Fri-  Nebraska  is  no  part  of  the  sentence  to 

day,  43  Fed.  Rep.  916.  death,  and   therefore  the   subsequent 

Seeonsidering  Sentanee  at   Subsequent  sentence  will  not  be  void  on  the  ground 

Term  on  Bnle  Entered  at  Trial  Term.  —  that  the  punishment  as  fixed  had  been 

The  practice  of  reconsidering  sentence  suffered    in    part    before    the   second 

in  cases  in  which  a  rule  to  reconsider  was  pronounced.     McGinn  v.  State,  46 

was  entered  at  the  term  at  which  sen-  Neb.  427. 

tence  was  imposed,  and  of  altering  the  If  a  Seeond  Judgment  Which  in  Terms 

sentence  at  a  subsequent  term,  is  not  Sets  Aside  the  Pint  Is  Void  because  the 

sustainable  by  the  common  law  as  an  defendant  has  suffered  imprisonment 

inherent  power  of  the  courts:  nor  has  under  the  first  judgment,  the  first  is 

it  ever  been  received  as  the  common  in  full   force  and  effect.     Bradford  v, 

law  of  Pennsylvania^  nor  a  good  local  People,  22  Colo.  157. 

custom  within  the  county,  nor  a  rule  In  Maryland  the  court  can  set  aside 
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a:  ybr//i^ri  a  new  sentence  cannot  be  pronounced  after  the  term  has 
passed  and  part  of  the  imprisonment  has  been  suffered,  and  no 
amendment  to  the  judgment  can  take  place  in  such  a  case  where 
to  allow  it  would  require  the  passing  of  a  new  sentence.^ 

Mitigation  of  Panishmant.  —  It  has  been  held,  however,  that  where 
a  sentence  has  been  partly  executed  it  may  be  revised  and 
another  in  diminution  or  mitigation  substituted  for  it  during  the 
term,*  and  in  some  cases  even  after  it.' 

4.  Where  Sentence  Is  Illegal  or  Void.  —  Where  the  court  has 
imposed  a  sentence  which  is  null  and  void,  it  is  held  that  it  may 
at  the  same  term  vacate  the  sentence  though  the  prisoner  has 
been  in  prison  thereunder,  and  may  call  him  into  court  and  pro- 
nounce a  valid  sentence  upon  him.^ 

a  sentence  during  the  term  of  court  at  tion  of  the  prisoner  should  not  be  re- 

which  it  was  pronounced  though  the  assumed  by  the  court  in  order  that  its 

judgment  of  imprisonment  may  have  error  may  be  corrected,     /^r/ Bonner, 

been  partly  executed,  and  in  such  case  151  U.  S.  242. 

the  defendant   is  at   liberty  to  begin        Where  Federal  Court  Diiohargai  Prit- 

anew  by  pleading  and  going  to  trial  on  oner  on  Habeas  Corpus.  —  Where  a  sen- 

the  facts  or  by  demurring  to  the  in-  tence  is  void  as  directing  the  confine- 

dictment.      State    v.    Butler,    72    Md.  ment  of  the  defendant  in  a  place  where 

98.  by  law  the  court  has  no  authority  to 

1.  U.   S.  z/.  Patterson,  29  Fed.  Rep.  confine  him,  and  he  is  discharged  from 

775;  Com.  V.  Foster,  122    Mass.   317;  his   illegal    imprisonment  on    habeas 

Parker  v.  State,  51  Miss.  535.  corpus,   the  court  should  delay  such 

Increase  of  Panishmant  During  Term. —  discharge  for  such  reasonable  time  as 

It  has   been   held  that  where  sentence  may  be  necessary  to  have  him  taken 

has  been   partly  executed,   it  cannot  before  the  court  where  the  judgment 

even  during  the  term  be  revised  and  was  rendered,  that  the  defects  for  want 

increased.     Brown  v.  Rice,  57  Me.  55;  of  jurisdiction  which  are  the  subject  of 

State  v.  Cannon,  II  Oregon  312;  State  the  complaint  may  be  corrected.     Jure 

I/.  Crook,  115  N.  Car.  760.  Bonner,  151  U.  S.  242. 

9.  Matterof  Brittain,93  N.  Car.  587;         In  fn  r^Chrisiian,  82  Fed.  Rep.  885. 

Ammon   v.  Johnson,   3  Ohio  Cir.  Ct.  it  was  held   that  where  a  party  was 

263,  2  Ohio  Cir.    Dec.   149.     See  also  sentenced  by  a  United  States  District 

Plain  V.  State,  60  Ga.  284.  Court  for  the  Indian  Territory  to  im-. 

8.  State  V.  Whitt,  117  N.  Car.  804.  prisonment  in  Michigan,  and  while  fn 

4.  People  V.  Dane.  81  Mich.  36  [dis-  route  to  Michigan  was  discharged  on 

tin^uishing     People   v,    Meservey,    76  habeas  corpus  by  the  Circuit  Court  of 

Mich.  223;  People  v.  Kelley,  79  Mich.  Arkansas   because   the   sentence   was 

320].  void,   he    could    not   lawfully   be  re- 

mhiere  the  Court  Has  No  Terms,  as  is  arrested  in  Arkansas  under  Rev.  Stat, 

the  case   with  the  Superior  Court  of  U.    S.,   §    1014,    and   on    being  so  re- 

California^  it  has  the  power  within  a  anested  he  was  discharged  on  habeas 

reasonable   time   to  vacate  its   illegal  corpus  without  prejudice  to  the  United 

and  void  sentence  and  impose  a  new  Stales  to  take  any  lawful  measures  to 

sentence,    though    imprisonment    has  have  him  sentenced  according  to  law 

already  begun;  and  a  delay  of  six  days  upon  a  verdict  of  guilty  against  him. 

between  the  first  and  second  sentences  The  court  declared    that    the   proper 

is  not  unreasonable,     fjr/.  Gilmore,  proceeding  for  the  removal  of  the  pris- 

71  Cal.  624.  oner  to  the  Indian  Territory  was  for 

Sentenoe  to  Wrong  Penitentiary.  —  the  United  States  court  for  that  district, 
Where  the  conviction  is  correct,  and  the  under  Rev.  Stat.  U.  S.,  §  716,  to  issue 
error  or  excess  of  jurisdiction  consists  its  warrant  addressed  to  the  marshal 
of  sentencing  a  prisoner  to  be  con-  of  the  Arkansas  district  to  arrest  the 
fined  in  a  penitentiary  to  which  the  law  defendant  and  deliver  him  to  the  mar- 
does  not  allow  the  court  to  send  him,  shal  of  the  Indian  Territory  district,  to 
there  is  no  good  reason  why  jurisdic-  abide  the  action  of  the  court  there. 
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6.  On  Plea  of  Gmlty  or  Confession.  —  The  court  may,  during  the 
term,  for  proper  cause,  set  aside  a  judgment  rendered  on  confes- 
sion even  though  the  defendant  has  entered  upon  the  imprison- 
ment ordered  by  the  sentence.* 

8,  Correction  of  Clerical  or  Formal  Errors.  —  A  clerical  or  formal 
error  or  omission  in  the  sentence  or  judgment  as  entered  may  at 
any  time  be  corrected ;  and  during  the  term  or  at  a  subsequent 
term  the  minutes  or  record  of  judgment  may  be  amended  so  as 
to  speak  the  truth  of  what  was  in  fact  done  by  the  court,*  pro- 
vided, however,  there  are  materials  in  existence  justif3Hng  such 
amendment,  beyond  what  may  rest  in  the  bosom  of  the  judge.* 

7.  Presence  of  Defendant.  —  The  rule  that  the  defendant  must 
be  present  when  sentence  inflicting  any  corporal  punishment  upon 
him  is  pronounced  would  seem  to  apply  with  equal  force  to  all 
subsequent  modifications  or  changes  of  the  sentence  proper, 
though  apparently  formal  and  unimportant ;  *  but  the  rule  has  no 

Proeaedlng  by    Writ  of  Error   Coram  false  and  fraudulent  representations  of 

Vobis.  —  In  Missouri  it  has  been  held  two  persons  that  they  would  see  that 

that  for  an  error  in  fact  in  the  proceed-  he  got  off  with   a  light   fine   or  sen- 

ings  of  a  court  of  record,  a  writ  of  error  tence,   supporting  the   motion  by  his 

coram  voHs  will  He  to  revoke  the  judg-  own  affidavit  only,  and  all  of  its  ma- 

ment,  Ex  p,  Toney,    ii  Mo.  66i;  and  terial  allegations  were  denied   under 

that  where  a  person  is  imprisoned  in  oath  by  the  other  two  persons,  it  was 

the  penitentiary  when  the  statute  does  held  that  it  was  not  error  to  refuse  to 

not  authorize   bis    confinement   there,  set  the  judgment  aside.     Jackson  v, 

the  court  which  imposed  the  sentence  State,  99  Ga.  209. 

has  jurisdiction    on   a  wril    of  error  2«  Alabama, — Ex  p.  State,  04  Ala, 

coram  vobis  to  revoke  the  judgment,  431 ;  Ex p,  Jones,  61  Ala.  399. 

Exp.  Gray,  77  Mo.  160.  California,  —  People  v,  Murback,  64 

1.  Basset  v.  U.  S.,  9  Wall.  (U.  S.)  38.  Cal.  369. 

Prooeedlng  in  Katnre  of  Writ  of  Error  Colorado,  —  Klink  v.  People,  16  Colo. 

Coram  Nobis.  —  Where  the  accused  in  467. 

a  criminal  case  in  the  District  Court  Kansas,  —  Matter  of  Black,  52  Kan. 

of  Kansas  was  forced  to  plead  guilty,  64. 

through   well-grounded    fears  of  mob  Massachusetts. — Com.  v.  Weymouth, 

violence,  and  was  sentenced  to  impris-  2  Allen  (Mass.)  144;  Webster  v.  Com., 

onment  to  hard  labor  thereon,  it  was  5  Gush.  (Mass.)  386. 

held   that  he  might  obtain  relief  and  Michigan,  —  People    v,     Bemis,    51 

have  the  sentence  and   plea  set  aside  Mich.  422. 

by  an  action  or  proceeding  in  the  same  Missouri,  — Ex  p,  Kenney,  105  Mo. 

court  in  the  nature  of  a  wril   of  error  535. 

coram  nobis^  in  which  proceeding  the  Nebraska.  —  /w  r<r  Jones,  35  Neb.  499. 
guilt  of  the  accused  was  not  in  issue.  Oregon.  —  State  v.  Fiester,  32  (ire- 
State  V.  Calhoun,  50  Kan.  523.  gon  254. 

When    Jadgmont     Sot    Aiido.  —  The  Texas.  —  Carr  v.  State,  36  Tex.  Grim, 

judgment  on  a  plea  of  guilty  will  not  390;  Ex  p.  Strey,  (Tex.  Grim.  1894)  28 

be  set  aside  where  the  defendant  was  S.  W.   Rep.   811;  Metcalf  v.  State,  21 

not  misled  by  anything  said  or  done  by  Tex.  App.    174;    Exp.  Cox,  29  Tex. 

the  prosecuting  officers   and  was   not  App.  84;  Doans  v.  State,  36  Tex.  Grim, 

induced    to  enter  the  plea   under  the  468. 

belief  that  he  would  receive  a  lighter  Utah.  —  People  v.  Galton,  5  Utah45i. 

sentence  than  that  imposed.     State  v.  8.  U.  S.  v.   Patterson,  29  Fed.  Rep. 

Richardson,  98  Mo.  564.  775;  Matter  of  Black,  52  Kan.  64. 

Where  after  a  plea  of  guilty  and  sen-  4.  Exp,  Waterman,  33  Fed.  Rep.  29. 

tence,  the  defendant  moved  to  set  the  But  see    Plain   v.  State,  60  Ga.  28d, 

judgment  aside  on  the  ground  that  he  holding  that  in  writing  out  and  signing 

bad  been  indaced  to  enter  the  plea  by  a  sentence,  during  the  same  term  of 
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application  where  a  modification  or  change  which  is  not  a  part 
of  the  sentence  proper  is  made.* 

XIV.  Execution  of  Sektekce  —  1.  Warrant  of  Execution  and 
Commitment  —  a.  Warrant  of  Execution  in  Capital  Cases. 
—  It  was  the  ancient  practice  for  the  court  or  judge,  after  pass- 
ing sentence  of  death,  to  issue  a  warrant  of  execution  or  a  calen- 
dar directing  execution  to  be  done;  but  later  Openly  pronouncing 
and  entering  judgment  was  considered  sufficient  without  any  writ 
or  calendar,  except  where  execution  was  to»be  done  by  some 
officer  other  than  the  one  in  whose  custody  the  prisoner  then 
was.* 

In  England,  it  seems,  the  practice  varies  in  different  courts.* 
In  the  United  States  the  matter  is  governed  generally  by  the  statu- 
tory provisions."* 

b.  Warrant  of  Commitment  and  Certificate  of  Convic- 
tion. —  Though  a  warrant  of  commitment  or  mittimus  is  usually 
issued  to  authorize  the  detention  of  one  sentenced  to  imprison- 
ment,* it  is  not  always  necessary,®  and  frequently  a  certified 
copy  of  the  sentence  of  a  court  of  record  is  all  that  is  required.'' 

A  Certiiloate  of  Conviotion  and  Sentenoe,  forming  no  part  of  the  judg- 
ment, commitment,  or  mittimus,  has  in  at  least  one  state  been 
provided  for  by  statute.® 

the  court  at  which  it  was  pronounced,  stales;  and  see  infra^  XIV.  3.  Specify- 

the  court  may  fix  a  period  of  imprison^  ing  Mode. 

ment  and  labor  shorter  than  that  des-        6.  A  Jnetioe,  thongh  His  Conrt  Has  Ad- 

ignated  in  the  oral  sentence;  and  this  jonmed  without  day,  may   within  any 

may  take  place  in  the  absence  of  the  reasonable  time  after  conviction  and 

prisoner,  being  done  for  his  benefit,  sentence  issue  a  mittimus  to  carry  his 

and  operating  altogether  in  his  favor,  judgment  into  effect.     Scott  </.  Spiegel, 

The  Absenoe  of  the  Prisoner's  Counsel  67  Conn.  349. 
when  there  is  a  resentence  in  order  to        Bequisites  of  Commitment  or  Mittimns. 

specify  the  termination  of  the  period  — .See  article  Commitments,  vol.  4,  p. 

of  imprisonment  as  provided  by  statute  566.     And  see  Ex  p.  Gibson,  31  Cal. 

works   no   wrong.     People    v.    Davis,  619;  Ex  p,  Dobson,  31  Cal.  497;  Ex p, 

(Supm.  Ct.   Gen.   T.)  19  N.  Y.  Supp.  Ah  Sam,  83  Cal.  620;  People  v.  John- 

78r,  64  Hun  (N.  Y.)  636.  son,  no  N.  Y.  134;  Bugbee  v.  Boyce, 

1.  Ex p.  Waterman,  33  Fed.  Rep.  29.  68  Vt.  311;  In  re  Thayer,  6q  Vt.  314. 
Change  of  the  Place  of   Confinement,        A    Defect   in    the   Mittimns  or  Copy 

being  no  part  of  the  sentence  proper.  Thereof  does  not  make  the  detention 

may   be  made  in   the  absence  of  the  unlawful  or  call  for  the   defendant's 

prisoner.     Ex  p.    Waterman,  33  Fed.  release.     People  r.    McEwen,  (Supm. 

Rep.  29.  Ct.  Gen.  T.)  67  How.  Pr.  (N.  Y.)  105; 

See   also  infra^   XIV.  Execution   of  Howard  v.  U.  S.,  75  Fel.  Rep.  986. 

Sentence,  6.  In  re  Moore,  14  Ohio  Cir.  Ct.  237, 

2.  I  Chitty's  Crim.  Law  780-784;  4  7  Ohio  Cir.  Dec.  575;  State  v.  Heath- 
Black.  Com.  403;  i  Bish.  N.  Crim.  man,  Wright  (Ohio)  691;  People  v. 
Pro.,  §  1336;  Rex  v.  Anlrobus,  2  Ad.  Nevius,  i  Hill  (N.  Y.)  154;  King  v, 
&  El.  788,  29  £.  C.  L.  213,  4  N.  &  M.  Clerk,  t  Salk.  349;  Matter  of  Clarke, 
565;  Rex  V.  Garside,  2  Ad.  &  El.  266,  2  Q.  B.  619,  42  E.  C.  L.  835;  Furlong 
29  E.  C.  L.  84,  4  N.  &  M,  33;  Rex  v,  v.  Bray,  2  Saund.  182;  In  re  Smith,  3 
Rogers,  3  Burr.  1809.  H.  &  N.  227. 

3.  I  Chitly*s  Crim.  Law  'j^oetseq.;  7.  In  re  Wilson,  18  Fed.  Rep.  33; 
I   Archbold's  Crim.   PI.   and  Pr.  202.  Matter  of  Brown,  32  Cal.  48. 

203.  8.  Hew  York. —  The  purpose  of  the 

4«  See   the  statutes  of  the   various    certificate  of  conviction  provided  for  by 
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2.  Fixing  Time  and  Place.  —  As  hereinbefore  seen,*  the  desig- 
nation of  the  time  and  place  of  the  execution  is,  in  imprisonment 
cases  frequently,  and  in  capital  cases  generally,  held  to  be  no 
part  of  the  sentence  or  judgment  in  the  absence  of  statute  to  the 
contrary.*  Accordingly,  where  the  court  instead  of  a  merely 
ministerial  officer  has  the  authority  to  fix  the  time  or  place  '  it  is 
to  be  done  by  warrant  or  order.* 


Code  Crim.  Pro.  N.  Y.,  §§  721-724,  is  that  the  mere  naming  of  the  day  on 

to  furnish  conclusive  evidence  of  the  which  the  sentence  of  death  is  to  be 

facts  therein  stated,  and  a  failure  to  executed  is  but  the  exercise  of  a  min- 

file  It  is  no  ground  for  the  prisoner's  isterial  power  which  at  common  law 

discharge.     People  v.  Baker,  (Buffalo  was  sometimes  exercised  by  the  sheriff 

Super.  Ct.  Spec.  T.)  3  N.  Y.  Supp.  536.  and  in  Illinois  by  the  governor  in  case 

Seqaiiitee  of  Certifloate  of  Conyiction  —  of  a  temporary  reprieve.     Fielden  v. 

Designation    of    Offense,  —  People     v.  People,   128   111.   595.     Crim.  Code  of 

Webster,  86  Hun  (N.  Y.)  68:  People  t'.  Illinois,   div.    14,   §   i   (Starr  &  Curt. 

Markell,  (County  Ct.)  22  Misc.  (N.  Y.)  Annot.  Stat.  111.  1896,  c.  38,  par.  624), 

607;  People  V,  Johnson,  no  N.  Y.  134;  after  providing  the  manner  of  inflict- 

Matter  of  Brown,  (Supm.  Ct.  Spec.  T.)  ing  the  death  penalty,  authorizes  the 

19  Misc.  (M.  Y.)  692;  People  v,  Sloan,  court  to  fix  the  date  of  execution,  but 

39   N.    Y.   App.    Div.   265;   People   v.  requires  the  time  so  fixed  to  be '*  not 

Finn,  87  N.  Y.  533.  less  than  fifteen  nor  more  than  twenty- 

Statement  of  Jurisdiction.  —  People  v,  five  days  from  the  time  sentence  is  pro- 
Whitney,  (County  Ct.)  22  Misc.  (N.  Y.)  nounced,"  adding  thereto  several 
226.  provisos.     Wallace  v.   People.  159  111. 

Mandate   When  Not  Accompanied  by  446.    Under  such  a  statute  the  time  can 

Mittimus,  —  People       v.       Whitney,  be  neither  lengthened   nor  shortened 

(County  Ct.)  22  Misc.  ^N.  Y.)  226.  against  or  with  the  prisoner's  consent. 

Certification, — People    v.    Whitney,  Wallace  v.  People,  159  111.  446;  Koer- 

(County  Ct.)  22  Misc.  (N.  Y.)  226.  ner  v.  State,  96  Ind.  243. 

Baopening  Special  Sessions  to  Make  Sec-  Besetting  Time.  —  It  is  held  discre- 
ond  Certificate.  —  A  Court  of  Special  tionary  with  the  trial  court  to  assign  a 
Sessions,  after  issuing  a  certificate  of  new  day  for  the  execution  of  a  sen- 
con  viciion,  is /w/ir/x/j /^^ri^^  and  cannot  tence  previously  pronounced,  and  its 
be  reopened  or  revived  at  a  subsequent  action  in  this  respect  is  not  appealable, 
date  for  the  purpose  of  preparing  and  State  v.  Levelle,  36  S.  Car.  600.  See 
issuing  another  and  different  certili-  also  Miller  z/.  Slate,  34  Tex.  Crim.  392. 
caie.  People  v.  Smith,  (Supm.  Ct.  And  see  infra^  XIV.  4.  Failure, 
Gen.  T.)  9  N.  Y.  Supp.  181;  People  v.  Jurisdiction  of  Courts.  —  Under  the 
Jewett,  69  Hun  (N.  Y.)  550.  Texas    statute    of    1893    creating   the 

1.  See  supra^  XI.  6.    Stating   Time^  Criminal     District    Court    of     Dallas 

Place^  and  Manner  of  Execution  in  Cap-  county,  §§  i,  2,  the  District  Courts  of 

ital  Cases ;   7.   Stating    Time  and  Term  Dallas  county,  though   shorn  of   their 

of  Imprisonment ;    8.    Stating  Place  of  criminal  jurisdiction,  retained  jurisdic- 

Imprisonment,  tion  to  reset  the  time  of  the  execution 

8.  Ex  p.  Bell,  56  Miss.  2S2;  Kingen  of  the  death  sentence  in  cases  pending 

V.  Kelley,  3  Wyo.  566;  HoUon  v.  Hop-  before  them  when  the  act  took  effect, 

kins,  21   Kan.  638;  State  v,  Oscar,  13  Miller  «/.  State,  34  Tex.  Crim.  392. 

La.  Ann.  297.  By  the  provisions  of  the  Constitution 

3.  Power  and  Duty  of  Conrt  to  Fix  Time  of  California  creatine:  Superior  Courts 

and  Place. —  In  Illinois  it  is  held  that  the  Superior  Court  of  a  county  is  the 

it  is  not  necessary  for  the  court  to  fix  successor    to    the    abolished    District 

the  day  for  the  execution  of  a  sentence  Court  of  that  county,  and  as  such  has 

of  imprisonment,  since  it  rests  with  the  authority   to  fix  the  day  for  carrying 

sheriff  when  he  will  take  a  prisoner  to  into  execution  a  sentence  of  death  ren- 

the   penitentiary,   he    being    only   re-  dered  by  such  District  Court.     People 

quired  to  do  this  within  a  reasonable  v.  Colby,  54  Cal.  184. 

time  after  the  adjournment  of  court.  4.  Ex  p,  Gibson,  31  Cal.  620;  Ex p, 

Morton  v.  People.  47  III.  468.  Bell,  56  Miss.  282;  Ex  p.  Howard,  17 

And  it  was  stated  in  another  case  N.   H.  548.     Sec  also  Ex f.  Cross,  20 
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3.  Specifying  Mode.  —  Where  the  mode  of  execution  is  minutely 
prescribed  by  statute  it  is  not  necessary  for  the  warrant  to  specify 

4.  Failure.  — By  the  Common  Law  and  statutes  declaratory  thereof, 
if  from  any  cause  a  sentence  is  not  executed  at  the  prescribed  or 
proper  time  the  court  which  pronounced  the  sentence  may  order 
the  execution  and  fix  the  time  therefor,*  but  it  is  held  that 
though  this  may  be  the  safer  practice,  it  is  not  necessary  to  fol- 
low it,  and  that  there  need  be  no  action  on  the  court's  part  to 
secure  the  execution  of  a  sentence  still  in  force,* 

D.  C.573;  HoUon?/.  Hopkins,  21  Kan.  Car.)  516;    State   v,   Cardwell,  95  N. 

638;  Kingen  v.  Kelley,  3  Wyo.  566.  Car.  643. 

Protenoe  of  Defendant.  —  Under  such  Therefore  where  the  defendant  has 

statutes   and    practice   as  govern    the  been  sentenced  to  death,  but  the  day 

federal  courts  the  place  of  imprison-  for  execution  has  passed  without  the 

ment  is   not  an  essential  part  of  the  punishment  being  inflicted,  the  court 

judgment  or  sentence,  and  therefore  which  pronounces  the  sentence  may  fix 

an    order    designating    the    place    of  anolherday  for  its  execution  though  in 

imprisonment    may   be   made    in    the  the  meantime  the  court  has  by  statute 

absence    of    the    defendant.       Ex  /.  been  divested  of  jurisdiction  in  that 

Waterman,  33  Fed.  Rep.  29.  class  of  cases.     Nicholas  v.  Com.,  91 

1.  People  V.  Trezza,  128   N.  Y.  529,  Va.  813. 

(Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep.  And  the  power  to  malce  this  order 

879,  iio   Hun   (N.    Y.)   309;  People  v.  carrying  the  sentence  into  effect  is  not. 

Brush,  60   Hun   (N.  Y.)    399;    Trezza  after  judgment,  affected  by  a  repeal  of 

V.  Brush,  142  U.  S.  t6o;  McEl\raine  v.  the  lawortheenaciment  of  a  mitigated 

Brush,     142    U.     S.    160.       See    also  punishment  for  the  offense      State  ?/. 

Steagaid  v.   State,  22  Tex.  App.  464;  Addington,  2  Bailey  L.  (S.  Car.)  516. 

Puckett  V.  Com.,  (Ky.  1891)  17  S.  W.  Order  of  Exeontion  by  Judge  of  District, 

Rep.  335;  People  v,  Durrant,  119  Cal.  — The  judge  of  the  district  has  power 

201.  to  make  the  formal  order  for  carrying 

8.  Ex  p.   Bell,   56  Miss.   282;  Ex p,  the  sentence  into  execution,  upon  the 

Cross,    20   D.    C.  573,    146  U.  S.  271;  determination  of  an  appeal,  though  he 

State  V.   Wamire,   16  Ind.  357;  Exp,  acted  as  prosecuting  officer  during  an 

Nixon,  2  S.  Car.  4;  Slate  v.  Kitchens,  earlier  stage  of  the  case.     And  even  if 

2  Hill  L.  (S.  Car.)  612;  State  v.  Fuller,  such  order  was  without  jurisdiction  it 

I   McCord  L    (S.  Car.)  178;    State  v,  would  not  be  ground  for  reversal  of  the 

Smith,  I  Bailey  L.  (S.  Car.)  283;  State  judgment,  but  the  only  result  would 

V,   Chancellor,    i    Strobh.  L.  (S.  Car.)  be  that   the  imprisonment   would   be 

350;    State  V.  Oscar,  13  La.  Ann.  297;  technically  illegal  until  a  valid  order 

Earl   of   Ferrers,  Hawk.  P.  C.  bk.  2,  could  be  entered  by  some  judge  hav- 

c.  2i,§i;  Atkinson  ?/.  Rex,  3  Bro.  P.  C.  ing   authority   to   make   it.      Ross   v. 

(Toml.  ed.)  517;  Rex  r,  Okey,  i  Lev.  Siare,  (Wyo.  1899)  57  Pac.  Rep.  924. 

61;  Rex  V.   Ratcliffe,   t8  How.  St.  Tr.  How    Order    Obtained. —The     usual 

429,  I  Wils.  C.  PI.  150,  Foster  40.  method  of  obtaining  such  order  is  by 

Direction  of  Execntion  After  Affirmance  having   the   party   brought  into  court 

in  Appellate  Court.  —  See  infra,  XV.  5.  and   identified.      State  v.  Wamire.   16 

a.    Affirmance;     XVL    Proceedings    in  Ind.   357;    Bland   v.  State,  2   Ind,  608; 

Lower  Court  After  Appeal.  State  v.    McClure.    Phil.   L.  (N.  Car.) 

Jodioial  Action  Not  Involved.  —  Where  491;  State  v.  Cockerham,    2    Ired.    L. 

the  sentence  has  not  been  executed,  the  (N.  Car.)  204;  Ex  p.  Bell,  56  Miss.  282. 

court  is  not  called  upon  10  pronounce  The  Judgment  Is  Kot  Aifeoted  by  Enron 

anotheror  further  sentence,  but  simply  in   the  proceedings  had  when   a  pris- 

to   fix   the   time    when   the   judgment  oner,  under  sentence  of  death  not  ex* 

already  existing  and  standing  in   full  ecutedat  the  appointed  time,  is  brought 

force  shall  be  executed,  which  act  in-  into  court  for  the  purpose   of  having 

volves  only  ministerial  and  no  judicial  such  execution    awarded.     Woodsides 

power.     Nicholas  v.  Com.,  91  Va.  813;  v.  State,  2  How.  (Miss.)  655. 

state    I/.  Addington,  2   Bailey   L.   (S.  8.  Hollon  v.  Hopkins,  21  Kan.  638. 
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SpedAl  Btatntory  Provisions.  —  In  a  few  states  Statutes  have  been 
enacted  prescribing  in  detail  the  practice  in  case  a  sentence  of 
death  has  failed  of  execution.^ 

6,  Suspension  —  a.  In  General.  —  The  doctrine  in  perhaps  the 
majority  of  the  states  is  that  after  pronouncing  sentence  a  court 
has  no  right  to  suspend  its  execution  except  as  an  incident  to 
the  appellate  review  of  the  case,*  or  perhaps  upon  other  well- 
established  legal  grounds;  and  that  words  in  a  sentence  looking 
to  this  result  are  to  be  disregarded  and  orders  made  for  this  pur- 
poses are  without  authority  and  of  no  effect.'  In  other  states,  in 
some  of  which  the  courts  are  influenced  by  statutes,  the  courts 
assert  the  power  to  suspend  the  execution  of  a  sentence  in  whole 
or  in  part  in  any  proper  case.'* 

1.  CalifomiA  Statate.  —  See  Pen.  Code  Ooorgia  Statate. —  See  Harris  v.  State, 

Cal.,  §  1227,  as  amended  by  Act  1891;  2  Ga.  294;  Baughn  v.  State,   100  Ga. 

Feople  V.  Durrani,  119  Cal.  201.  554. 

Purpose  of  Hearing  and  Extent  of  In-  How  York  Statuto.  —  See  Code  Crim. 

quiry. — The    purpose  of    Pen.    Code  Pro.  N.  Y..  §§  503,  504;  Matter  of  Bu- 

Cal.,  §  1227,  entitling  the  defendant  to  chanan,    146    N.    Y.    264;    Carnal    t/. 

be  pfesent  when  the  order  for  his  exe-  People,  (Supm.  Ct.  Gen.  T.)  I  Park, 

cuiion  is  made,  is  in  the  nature  of  an  Crim.  (N.  Y.)  262;    People  v,  Enoch, 

order  to  show  cause,  and  where  a  rea-  13  Wend.  (N.  Y.)  159;  People  v,  Lyons, 

son  exists  why  the  judgment  of  the  (Supm.  Ct.)  6  N.  Y.  Crim.  133. 

court  should  not  be  executed,  it  is  the  2.  See  article  Supersedeas  and  Stay 

duty  of  the  defendant,  when  brought  of  Proceedings. 

into  court,   to   piesent   it.     People   «/.  3.  In  re  Webb,  89  Wis.  354;  Neal  v. 

Sing  Lum,  61  Cal.  538.     See  also  Peo-  Stale,   104  Ga.  509;  State  v.  Murphy, 

pie  V.  Sprague,  54  Cal.  92.  23   Nev.   390;  State   v.    Voss,   80  Iowa 

Different  Judges  Giving  Order  for  Ex-  467;  In  re  Markuson,  5  N.  Dak.  180. 

ecution    and    Sentence,  —  There    is    no  4.  Fults   v.   Slate,    2   Sneed   (Tenn.) 

merit  in  an  objection  that  it  does  not  232;  Whitney  v.  State,  6  Lea  Tenn.) 

affirmatively  appear  why  the  judge  of  247;  Weber  v.  State,  58  Ohio  St.  616. 

the  Superior  Court   who   pronounced  See  Exp,  Cross,  20  D.  C.  573,  146  U. 

the  original  sentence  of  death  did  not  S.  271. 

make  the  order  fixing  the  day  for  the  As  Instanoes  Whero  It  Is  Propor  to 

execution  of  the  sentence,  under  Pen.  suspend  the  execution  of  judgment  are 

Code  Cal.,   g    1227;  for  the   appellate  mentioned    cases   where   the   prisoner 

court  will  take  judicial  knowledge  of  has   become    non  compos   between   the 

the  fact  that  he  had  ceased   to  be   a  judgment  and  the  award  of  execution, 

judge  of  said  court  when  the  order  was  or  where  room  is  given  to  apply  to  the 

made.     People  z/.  Ebanks,  120  Cal.  626.  executive    for  a    reprieve    or   pardon, 

SuMcieni    or    Insufficient    Time    Al-  or  special   cases   where   the   necessity 

lowed,  —  Though  an   order  fixing  the  and    propriety    of     such     course    are 

date  for  the  execution  of  a  judgment  rendered  evident  to  the  mind  of  the 

of  death  within  ten  days  may  be  an  court.     Fults  v.  Slate,  2  Sneed  (Tenn.) 

abuse  of   discretion    as    not   allowing  232.  citing  Allen  v.  Stale,  Mart.  &  Y. 

sufficient  time  for  a  bill  of  exceptions  (Tenn.)  294. 

and  an  application  for  a  certificate  of  Undor  tho  Statate  of  Tennesseo  a  sen. 

probable  cause  for  appeal,  yet  where  tence  of  imprisonment  should  not  be 

as  a  matter  of  fact  a  bill  of  exceptions  suspended  in  order  to  allow  the  defend- 

was  settled  and  a  certificate  of  probable  ant  to  apply  for  a  pardon  unless  the 

cause  was  applied  for  in  the  Supreme  court  believes  and  is  willing  to  inti- 

Court  before  the  day  fixed  for  the  exe-  mate  to  the  executive  that  in  the  opin- 

cutionof  the  judgmeni.and  wasdenied,  ion  of  the  court   the  case  is  a  proper 

the  appellant  is  not  prejudiced  by  the  one  for  the  exercise  of  the  executive 

order  and  the  time  fixed  thereby,  and  clemency  and    the    pardoning  power, 

it  will  be  affirmed.     People  v.  Ebanks.  Crane  v.  Siat&,  94  Tenn.  98,  distinguish* 

I2oCal.  626.  ing  Allen  r.  State,  Mart.  &  Y.  (Tenn.) 
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b.  For  Insanity.  —  Where  a  prisoner  having  been  sentenced 
is  alleged  to  be  insane,  and  the  court  is  in  doubt  as  to  the  truth 
of  such  allegation,  the  court  may  proceed  to  inquire  into  his  sanity 
and  suspend  the  execution  of  the  sentence.* 

ZV.  Appellate  Ketiew  and  Peoceedikos — 1.  Necessity  of 
Final  Judgment  or  Sentence  —  in  General.  —  It  is  a  well-established 
rule  that  a  judgment  of  conviction,  and  moreover  a  final  one,  is 
an  indispensable  prerequisite  to  an  appeal  or  writ  of  error  in  the 
absence  of  statute  to  the  contrary;  and  many  statutes  embody 
this  rule.  In  numerous  cases  cited  in  the  notes  sustaining  this 
proposition  will  also  be  found  the  requisites  to  constitute  a  final 
judgment.* 

295,  as  a  proper  case  for  the  exercise  tion  may  be  had  on  the  application  of 

of  the  court's  discretion.  any  person  interested  in  the  prisoner. 

Memorandum  to  Clerk  to  Postpone  Exe-  or  the  judge  himself  may  order  the  in- 

oution.  —  Under  a  judgment  that  the  vestigation.     But  the  judge  of  the  Su- 

defendants    be    imprisoned 'a   certain  perior  Court  is  not  authorized  to  enter 

time,   the   words  *' but  if   the  defend-  into   an  investigation    of   the   mental 

ants  leave  the  slate  "  within  a  certain  condition  of  the  person  sentenced  to 

time,  etc.,  constitute   no   part  of   the  death  and  to  submit  this  question  to  a 

sentenceor  judgment,  but  are  intended  jury,  and  the  refusal  by  a  judge  to 

as  a  note  or  memorandum  directing  the  entertain  a  petition  for  this   purpose 

clerk  to  postpone  the  period  at  which  and    the    denial    of    each   and    every 

sentence  shall  go  into  execution.    State  prayer  therein  will  not  constitute  error, 

V.  Hatley,  no  N.  Car.  522.  and  will  not  be  a  denial  of  due  process 

Effect  on  Judgment  of  Suspension  of  of  law.     Baughn  v.  State,  100  Ga.  554. 

Exeoution.  —  An    illegal   stay    of    the  Berlew    on    Certionuri.  —  The    whole 

execution  of  a  judgment  is  held  not  to  proceeding  whereby  a  sheriff's  jury  is 

invalidate   the    judgment.      Sylvester  to  determine  upon  the  question  of  the 

V.  State,  65  N.  H.  193.  insanity  of  a  convict  after  sentence  of 

And  where  the  appellate  court  has  death  is  an  inquiry  based  rather  upon 

reached  the  conclusion   that  a   judg-  public    propriety    and    decency    than 

ment  must  be  affirmed,  any  question  upon  a  right  of  the  prisoner,  and  it  was 

as  to  the  propriety  or  legality  of  the  never  intended  or  contemplated   that 

order    suspending    the    execution    of  such   proceedings  should  be  reviewed 

the   sentence   is   immaterial.     Pointer  by  writ  of  certiorari.     Carr  t^.  State,  98 

V.  U.  S..  151  U.  S.  396.  Ga.  89;  Spann  v.  State,  47  Ga.  549. 

1.  State  V,  Nordstrom,  (Wash.  1899)  Investigation  by  Appellate  Court  and 

58  Pac.  Rep.  248.  Action  Thereon.  —  Where  the  court  and 

Method  of  Investigation  in  (Georgia —  jury  were  of  the  opinion  that  the  de* 
SherilTs  Jury.  —  Pen.  Code  Ga.,  g  1047,  fendant  was  sane  when  he  committed 
provides  that  if  after  any  convict  shall  the  crime  of  murder,  but  it  appears  to 
have  been  sentenced  to  the  punishment  the  appellate  court  by  the  record  and 
of  death  he  shall  become  insane,  the  circumstances  that  the  defendant  may 
sheriff  of  the  county,  with  the  concur-  have  become  insane  after  the  commis- 
rence  and  assistance  of  the  ordinary  sionof  the  deed,  the  court  will  of  its  own 
thereof,  shall  summon  a  jury  of  twelve  motion  cause  investigation  of  the  de- 
men  10  inquire  into  such  insanity,  and  fendant's  mental  condition  to  be  made, 
if  it  be  found  by  the  inquisition  of  and  if  he  is  found  to  be  insane  will 
such  jury  that  the  convict  is  insane  the  recommend  that  the  governor  com- 
sheriflf  shall  suspend  execution  of  the  mute  his  sentence  and  that  he  be  trans- 
sentence  and  make  report  of  the  in-  ferred  to  the  insane  asylum.  Green  v. 
quisition  and  suspension  of  the  exe-  State,  88  Tenn.  634. 
cution  to  the  presiding  judge  of  the  2.  See  generally  articles  Appeals, 
circuit,  who  shall  cause  such  report  to  vol.  2,  p.  149;  Error,  Writ  op,  vol.  7, 
be  entered  on  the  minutes  of  the  Su-  p.  840;  and  the  following  cases: 
perior  Court  of  the  county  where  the  Alabama.  —  Wright  v.  State,  103  Ala. 
conviction   was  had.     This   investiga-  95;    Nichols    v.    State,    100    Ala.    23; 
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Heoeesitj  of  Sentence  to  Complete  Jndgment.  —  Under  the  ordinary  prac- 
tice or  statutes  regulating  appeals  in  criminal  cases  there  is  no 
judgment  until  sentence  is  pronounced,   and  an  appeal  taken 


Ayers  v.  State,  71 

r.  State,  70  Ala.  20; 

Ala.  391;     Campbell    v.    State,    (Ala. 

1S99)  26  So.  Rep.  224;  Quinn  v.  State, 

(Ala.  1899)  25  So.  Rep.  694. 

Arkansas,  —  Baker  v.   State,  3  Ark. 

491. 

California.  —  People    v.    Lenon,    77 

Cal.  308;    People  v.   Burgle,   123  Cal. 

303. 

Indiana.  —  Erganbright  v.  State,  148 

Ind.  180;  State  v.  Evansville,  etc.,  R. 

Co.,  107  Ind.  581:  Win  go  7a  State,  99 

Ind.  343;  Miller  v.  Slate,  8  Ind.  325; 

Farrel  v.   Slate,   7   Ind.   345;  State  v. 

Uptgraft,  (Ind.  1899)  54  N.  E.  Rep.  802. 

Iowa.  — State  V.  Rudd,  97  Iowa  389; 
Slate  V.  Cook,  92  lotva  483;  State  v. 
Briggs,  73  Iowa  456;  State  v.  Doty, 
(Iowa  1899)  80  N.  W.  Rep.  505;  State 
V.  Daggett.  (Iowa  1899)  7^  N.  W.  Rep. 
705.  See  also  State  v.  Alverson,  105 
Iowa  152. 

Kansas. — Stale    v.   Huber,   8    Kan. 

447r 

Louisiana,  —  State    v.    Johnson,    36 

La.  Ann.  306. 

Mississippi.  —  Lemly  v.  State,  69 
Miss.  628;  Wharton  v.  State,  41  Miss. 
680. 

Missouri,  —  State  v.  Watson,  95  Mo. 
411. 

Ntiv  York,  —  Tabor  v.  People,  90  N. 
Y.  248;  Hill  V.  People,  to  N.  Y.  463. 

North  Carolina.  — State  v.  Hazel),  95 
N.  Car.  623,  State  v.  Lockyear,  95  N. 
Car.  633;  State  v.  Goings,  100  N.  Car. 
504.  See  State  v.  Saunders,  90  N. 
Car.  651;  State  v.  Bailey,  65  N.  Car. 
426;    Slate    V.    Wiseman,   68   N.   Car. 

205. 

S^uth  Carolina,  —  See  State 

knight,  55  S.  Car.  353;  Slate 
bagc,  51  S.  Car.  2S4;  State  v. 
30  S.  Car.  399. 

Tennessee,  —  Nolin  v^  State,  6  Coldw. 
(Tenn.)  12. 

Texas,  —  Anschincks  v.  State,  43 
Tex.  587;  May  field  v.  Stale,  40  Tex. 
289;  Fulcher  v.  Slate,  38  Tex.  505; 
Murray  v.  State,  35  Tex.  472;  Dooly  v. 
State,  33  Tex.  712;  Slate  v.  Thornton, 
32  Tex.  104;  Nathan  v.  State,  28  Tex. 
326;  CaU'in  v.  Slate,  23  Tex.  577;  State 
V.  Paschal,  22  Tex.  584;  O'Connell  v. 
State,  18  Tex.  343;  Burrell  v.  Stale,  16 
Tex.  147;  Shullz  V.  State,  13  Tex.  403; 


Ala.  II;  Thomason  Shannon  v.  State,  7  Tex.  492;  Mills  v. 
Gore  z/.  State,  58    State,  (Tex.  Crim.  1899)  53  S.  W.  Rep. 

107;  Longoria  v.  State,  (Tex.  Crim. 
1898)  44  S.  W.  Rep.  1089;  Womble  v. 
State,  (Tex.  Crim.  1897)  43  S.  W.  Rep. 
114;  Barfield  v.  Slate,  (Tex.  Crim.  1897) 
41  S.  W.  Rep.  610;  Small  v.  State,  (Tex. 
Crim.  1897)  38  S.  W.  Rep.  799;  Wash- 
ington  V.  State.  31  Tex.  Crim.  84; 
Terry  v.  State,  30  Tex.  A  pp.  408; 
Heatherly  v.  State,  14  Tex.  App.  21; 
Braden  v.  State,  14  Tex.  App.  22;  Want 
V  Stale,  14  Tex.  App.  24:  Mirelles  v. 
State,  13  Tex.  App.  346;  Pennington 
V.  Stale,  II  Tex.  App.  281;  Labbaite  v. 
State.  4  Tex.  App.  169;  Wills  v.  State, 
4  Tex.  App.  615;  Roberts  v.  State,  3 
Tex.  App,  47;  Choate  v.  State,  2  Tex. 
App.  302;  Butler  v.  Stale,  2  Tex.  App. 
529;  Trimble  v.  State,  2  Tex.  App.  303; 
Young  V.  State,  i  Tex.  App.  64;  Butler 
V.  State,  I  Tex.  App.  638:  Smith  v. 
State,  I  Tex.  App.  408.  But  see  Hoppe 
V.  State,  32  Tex.'  389;  Nelson  v.  State, 
32  Tex.  71. 

Virginia.  —  Saunders  v.  Com.,  79 
Va.  522. 

West  Virginia,  —  State  v.  Bluefield 
Drug  Co.,  41  W.  Va.  638. 

MassachttBetts  Statute. —  In  Com.  v. 
Richards,  17  Pick.  (Mass.)  295,  it  was 
held  that  under  Stat.  Mass.  1832,  c. 
i30«  §  3«  ^n  appeal  must  be  taken  upon 
conviction  before  sentence,  and  on  fail- 
ure to  recognize  within  the  time  re- 
quired sentence  was  to  be  passed  and 
the  right  of  appeal  was  gone.  By 
*'  conviction  "  the  legislature  meant 
the  act  of  the  jury,  or  the  verdict,  and 
intended  to  distinguish  between  a  con- 
viction and  a  judgment  and  to  allow 
the  appeal  to  be  taken  from  the  con- 
viction instead  of  from  the  judgment. 

Review  of  Order  Affirming  Jadgment 
of  Court  of  Sessions.  —  In  Eighmy  v. 
People,  78  N.  Y.  330,  it  was  held  that 
an  order  of  the  general  term  of  the  Su- 
preme Court  of  New  York  affirming  a 
conviction  and  sentence  of  the  Court 
of  Sessions  could  not  be  reviewed  by 
the  Court  of  Appeals  where  such  order 
of  affirmance  had  not  been  entered  in 
the  Court  of  Sessions  nor  any  judg- 
ment rendered  thereon.  The  record 
could  not  be  examined  to  discover  error 
where  there  was  no  judgment  of  the 
Supreme   Court.     After   the   entry  of 


V. 


Rou- 
v.  Bur- 
Young, 
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before  sentence  is  premature  and  will  b^  dismissed.^ 

Tke  StatatM  of  Borne  Stotos  make  a  distinction  between  judgment 
and  sentence,  and,  while  making  a  final  judgment  in  all  cases  a 
prerequisite  to  appeal,  do  not  in  certain  cases  require  or  allow 
the  sentence  of  execution  to  be  pronounced  prior  to  the  taking 
and  disposition  of  an  appeal.' 

DitmiMal  and  Prooodondo.  —  An  appeal  from  a  judgment  which  is 

sjch  judgment  of  affirmance  the  de-  Crim.    76;     Gonzales  v.   State,   (Tex. 

fendant  would  be  entitled  as  a  right  Crim.   1894)  28  S.  W.  Rep.  947;  Arcia 

to  a  writ  of  error  from  the  Court  of  v.  State,  26  Tex.  App.    193;    Pate  v. 

Appeals,    to   perfect    which    right   he  Slate    21   Tsx.    App.    191;  Waiters   v, 

could  compel  an  entry  of   the   judg-  State,  18  Tex.  App.   8;  Hart  v.  State, 

meni.  14  Tex.    App.   323;    West  v.   State,   7 

1.  Stale  V.  Vaughan,  71   Conn.  457;  Tex.  App.  150. 

Slate   V.   Johnson,    36    La.    Ann.    306:  W hire  the  Sentence  in  a  Capital  Case 

Hill  7'.  People.  lo  N.  Y.  463;  State  v.  Is    Erroneous    because    entered    after 

Smith,  95  N.  Car.  680.  notice  of  appeal  was  given,  it  wilt  be 

2.  Texai.  —  Under  Former  Statutes  set  aside  by  the  appellate  court  wiih- 
(Hart's  Dig.,  art.  472  et  seq.^  and  Pasc.  out  disturbing  the  judgment,  if  there 
Dig.,  art.  3148),  a  distinction  was  be  no  error  therein.  Cordova  z^.  State, 
clearly  made  between  judgment  and  6  Tex.  App.  445. 

sentence,  and   while  a  final  judgment  Escape  Pending  Appeal.  —  Under  the 

was  a   prerequisite   to  appeal,   yet   it  former  Texas  statutes,  as  shown  above, 

was  not  required  nor  allowed  that  the  if  pending  an  appeal   to  the  Court  of 

lower  court  should  pass  sentence  upon  Appeals  from  a  judgment  of  conviction 

a  party  convicted  as  a  prerequisite  or  in  a  felony  case  the  appellee  escaped, 

condiiion  precedent  to  the  appeal;  on  and  his  appeal  was  dismissed  therefor, 

the   contrary,   such   sentence    was  ex-  and  subsequently,  on  his  apprehension, 

pressly  inhibited  and  suspended  until  the  court  below  passed  sentence  upon 

the   decision   of    the    Supreme   Court  him  in  pursuance  of  the  judgment,  and 

had  been  received  by  the  lower  court,  he  appealed   from    the   sentence,    this 

Burrell  v.  State,  16  Tex.  147;  Calvin  v.  appeal  would  be  dismissed,  since  the 

Slate,   33  Tex.  577;  Bozier  v.  Stale.  5  first  appeal   was  rightly  taken  before 

Tex.  App.  221;  Brown  v.  State,  5  Tex.  sentence  pronounced,  and  the  jurisdic- 

App.  546;  Smith  V.  State,  41  Tex.  352;  tion  of  the  appellate  court  was  ousted 

Greenwood  v.  State.  34  Tex.  334.  by  the  escape.     Brown  v.  State,  5  Tex. 

By  Code  Crim.  Proc.^  art.  794  (Code  App.  546. 
1895,  art.  834),  incorporating  the  Act  of  But  under  Code  Crim.  Pro.  Tex., 
March  27,  1879,  l^^e  rules  of  practice  art.  794  (Code  1895,  art.  834),  if  the  de- 
and  procedure  were  entirely  changed,  fendant  appealed  to  the  Supreme  Court 
and  it  was  provided  that  when  an  ap-  upon  a  verdict  of  conviction  in  a  non- 
peal  is  taken  in  cases  of  felony  where  capital  felony  case,  no  sentence  hav- 
the  verdict  prescribes  a  death  penally,  ing  been  pronounced,  and  pending 
sentence  shall  not  be  pronounced,  but  such  appeal  he  escaped,  because  of 
shall  be  suspended  until  the  decision  which  the  appellate  court  dismissed 
of  the  appellate  court  has  been  re-  the  appeal  under  Code  Crim.  Pro. 
ceived.  Pate  v.  State,  21  Tex.  App.  Tex.,  art.  845  (Code  1895.  art.  880),  and 
191;  Cordova  c/.  State,  6  Tex.  App.  445:  upon  his  being  recaptured  the  court 
Washington  v.  State,  31  Tex.  Ciim.  pronounced  sentence  upon  him  from 
84.  which   he  also  appealed,  such  appeal 

But  under  this  act  in  all  noncapital  will  not  be  dismissed.  Under  this 
felony  cases  the  sentence  must  be  pro-  statute  the  first  appeal  conferred  no 
nounced  before  appeal  is  taken,  and  if  jurisdiction  on  the  appellate  court, 
it  has  not  been  pronounced  in  the  because  no  sentence  had  been  pro- 
court  below  the  appeal  will  not  be  en-  nounced,  and.  therefore  the  defendant 
tertained.  Cheatham  v.  State,  (Tex.  after  his  recapture  and  sentence  had  a 
Crim.  1898)44  S.  VV.  Rep.  1094;  Crow  right  to  appeal.  Pate  v.  Sute,  21  Tex. 
V.  State.  (Tex.  Crim.  1896)  36  S.  W.  App.  191;  Walters  v.  Slate,  18  Tex. 
Rep.  93;  Heinzman  v.  State,  34  Tex.  App.  8. 
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not  appealable  will  be  dismissed ;  ^  and  upon  dismissing  the 
appeal  the  appellate  court  may  issue  a  procedendo  commanding 
the  lower  court  to  give  judgment  according  to  law.' 

2.  Proper  Bemediet  —  Choiee  o£  —  The  questions  whether  a  party 
may  have  his  choice  of  several  appellate  remedies  to  review  the 
judgment  or  sentence  and  which  is  the  proper  one  depend  an  the 
statutory  provisions  and  the  nature  of  the  case.  A  review  of  an 
unlawful  sentence  may  be  obtained  by  prosecuting  a  writ  of 
error'  or  by  appealing;^  and  in  some  states  the  errors  may  be 

1.  See  cases  cited  in  preceding  notes  iknftathorized  that  it  would  have  to  be 

of  this  subsection.  reversed  and  annulled  and  the  prisoner 

OsM  vadmt  Control  of  Lower  Court.  —  would  be  discharged  on  writ  of  error. 

Where  no  judgment  has  been  rendered  habeas   corpus  instead  of  error  is  a 

ott  the  verdict  and  the  appeal  has  been  proper  remedy. 

dismissed  because  of  this  fact,  the  case  Error  VotwiUwtandiag  Bighlof  AppMil. 

is  still   in  fieri  and  under  the  control  —  In   criminal  cases  error  lies  \x>  re- 

of  the  court,  which  may,  on  remand  of  verse  a  judgment  of  an  inferior  court 

the  cause,   arrest  judgioent,   set   the  against  the  defendant  notwitbstanduic^ 

verdict  aside,  and  grant  a  new  trial,  he  had  a  right  of  appeal.    Cooker/ a/., 

if  there  be  prejudicial  errors  to  war-  Petitioners,  15  Pick.  (Mass.) 234;  Wilde 

rant  this  course.      Gore  v.  State,   58  v.  Com.,  2  Met.  (Mass  >  40S.     See  also 

Ala.  391.  Merrick's  Case,  i  Gray  (Mass.)  49k 

8.  Baker  v.  Bute.  3  Ark.  491.  Szoeption  Too  Lato.  —  In  Georgia  it  is 

8w  See     generally     articles     Error,  too  late  to  except  to  a  sentence  eigbt 

Writ  op,  vol.  7,   p.  817;  Excefhons  months  after  it  has  been  pronounced. 

AND  Objections,  vol.  8,  p.  153.     And  Corley  v.  State,  95  Ga.  465. 

see  Territory  v.  Nelson,  2   VVyo.  346;  4.  See  article  Appeals,  vol.  2,  p.  i. 

Brantley  v.  State,  87  Ga.  149:  State  r.  Appeal  for  Illegal  or  Ezoestive  Sentoooo. 

Rucdy,  57  Ohio  St.  224,  in  which  last  —  Where  an  illegal  and  uiMuthorized 

case  the  court  cited  State  v.  Kelly,  54  sentence  has  been  pronounced,  as  coo-- 

Ohio  St.  166,  and  State  v.  Hutchinson,  finement  in  state  prison  whea  it  should 

55  Ohio  St.  573,  56  Ohio  St.  82.  have  been  in  the  penitentiary  or  cottnty 

Srror  w  Othoc  Bemodiet.  —  Where  the  jail,  the  proper  remedy  is  by  appeal, 

sentence  of  the  court  is  erroneous  in  upon   which    an   erroneous  judgment 

part  the  error  may  be  prosecuted  to  the  may   be    corrected    by    the    appellate 

part  which  is  erroneous,  and  this  to  the  court,  and  not  by  habeas  corpus.     Peo^ 

exclusion  of  relief  by  habeas  corpus,  pie  v.  Kelly,  32  Hun  (N.  Y.)  536. 

In  re  Moore,   14  Ohio  Cir.  Ct.  237,  7  And  where  a  magistrate  imposes  a 

Ohio  Cir.  Dec.  575.  sentence  in  excess  of  his  jurisdiction  a 

To  reverse  an  erroneous  sentence  of  defendant  may  have  his  remedy  by 
additional  punishment  upon  an  infor*  appeal.  State  v.  Tibbetts,  86  Me.  189. 
nation  under  the  Massachusetts  statute  A  Judgment  Bendored  When  the  Goort 
of  a  prior  conviction,  the  proper  pro-  Is  Not  in  Soiiion,  the  term  having  ex- 
ceeding is  a  wtit  of  error,  and  not  pired.  is  not  the  act  of  the  court,  and 
habeas  corpus  or  certiorari.  Ross's  consequently  is  not  the  subject  of  ap^ 
Case,  2  Pick.  (Mass.)  165;  Cooke  et  al.^  peal  or  revision.  The  proper  remedy 
Petitioners,  15  Pick.  (Mass.)  234.  to  avoid  such  judgment  is  a  writ  of 

In  Feeley*s  Case,  12  Cush.  (Mass.)  habeas  corpus.      Ex  p.  Juneman,  28 

598,  it  was  said  that  one  strong  reason  Tex.  App.  486. 

why  a  writ  of  error  should  be  resorted  Appeal  firom  Judgment  Against  Borotiei. 
to,  if  the  judgment  was  erroneous,  is  —  In  Wiscotisin^  although  a  party  con- 
that  under  Stat.  Mass.  1851,  c.  87,  the  victed  on  a  trial  in  a  Circuit  Court  of 
appellate  court  might  render  such  judg-  a  cause  appealed  from  a  justice's  court 
ment  as  should  have  been  rendered,  would  be  compelled  to  resort  to  his 
and  when  the  error  is  found  in  some  writ  of  error  or  certiorari  in  order  to 
technical  formalities* not  affecting  the  obtain  a  review  by  the  Supreme  Court 
merits  of  the  case  this  power  of  cor-  of  the  judgment  against  him,  yet  his 
tecting  the  judgment  is  important,  sureties  on  such  appeal  to  the  Circuit 
But  where  sentence  is  so  erroneous  and  Court  under  Rev.  Stat.  Wis.,  §  47^7, 

608  Volume  XIX. 


Appellate B«Yiew  SENTENCE  AND  JUDGMENT,    and  Prooeedings. 


corrected  on  certiorari  ^  or  habeas  corpus.* 

3.  Judgments  and  Sentences  Reviewable  —  Extent  of  Beyiew  —  a. 
In  General.  —  The  Particular  Cases  in  which  judgments  and  sen- 
tences are  reviewable  by  appeal  or  error  are  in  the  main  the  sub- 
ject of  statutory  provisions  in  the  different  states.* 

The  Extent  of  the  Beview  and  the  objections,  rulings,  and  other 
matters  to  be  considered  by  the  appellate  court  are  governed 
largely  by  ordinary  rules  of  appellate  procedure,  though  in  some 
states  by  statute.* 

may  obtain  a  review  of  the  judgment  half  of  the  state  in  North  Carolina,  not 

against  ihem  by  appeal  to  the  Supreme  being  provided  for  by  section  1237  of 

Court.     State  v.  Brady,  62  Wis.  I2t).  the  Code.     Slale  v,   Davidson,  124  N. 

Beginning  Sentence  Fending  Appeal.  —  Car.  839. 

Where  the  defendant  appeals  from  a  The  Forfeiture  of  a  Bond  in  a  criminal 

judgment  the  court  does  not  err  in  de-  case  is  regarded  as  a  criminal  proceed- 

clining  to  order  him  to  proceed  to  the  ing,  and  an  appeal  /lom   a  judgment 

penitentiary  to  serve  on  his  sentence  of  forfeiture  thereon  must  be  taken,  as 

unless    he    will   abandon   his   appeal,  relates  to  time,  within  the  delay  pro- 

The  thing  sought,  that  is,  beginning  vided  by  statute  for  appeals  in  crimi- 

the  sentence  at  once  pending  an  appel-  nal  cases.     State  v,  O'Rourke,  49  La. 

late  review,  mighi  be  accomplished  by  Ann.  1567. 

submitting    to    the    judgment  of  the  4.  Objectiona  Not  Raised  Below.  —  An 

lower  court  without  appeal  and  bring-  objection  that  an  indictment  does  not 

ing  the  record  into  the  Supreme  Court  support  the  judgment  can  be  first  raised 

by  writ  of  error.     Clemons  v.  State,  92  in   the   appellate  court.     Territory  v. 


Tenn.  282. 

1.  See  article  Certiorari,  vol.  4, 
p.  I. 

2.  See  article  Habeas  Corpus,  vol. 
9,  p.  998. 

3.  Nevada.  —  The  right  of  appeal 
under  Const.  Nev.,  art.  6,  §  4,  is  re- 
stricted to  cases  where  the  punishment 
adjudged  is  a  sentence  to  confinement 
in  the  state  prison  or  to  death,  and 
does  not  extend  to  a  case  in  which  the 
judgment  is  for  a  misdemeanor.  State 
V.  McCormick,  14  Nev.  347. 

New  Jersey. —  Under  section  134  of 
the  New  Jersey  Criminal  Procedure 
Act  of  1898  (P.  L.   1898,   p.   866),  the 


Young,  5  Mont.  242;  Territory  v.  Dun- 
can, 5  Mont.  478. 

In  QiUfornia  a  judgment  will  not  be 
reversed  on  the  ground  that  the  lime 
appointed  for  pronouncing  it  was  not 
"  at  least  two  days  after  the  verdict," 
as  required  by  Pen.  Code  Cal.,  §  1191, 
where  it  does  not  appear  that  the  de- 
fendant made  any  objection  at  any 
time  to  this  action  of  the  trial  court. 
People  V.  Barton,  88  Cal.  i^t,  follow- 
ing  People  v.  Mess,  65  Cal.  174. 

dnestione  Not  Baised  on  First  Writ  of 
Error.  —  Where  a  trial  in  the  Record- 
er's Court  of  Detroit  resulting  in 
a  conviction  was   presided  over   by  a 


Court  of  Errors  and  Appeals,  by  a  writ    judge  of  the   Wayne  circuit,  and  on 


of  error  going  directly  to  a  Court  of 
Oyer  and  Terminer,  can  review  only 
the  judgment  by  which  the  criminal  is 
condemned  to  death.  An  order  made 
after  such  judgment,  and  merely  ap- 
pointing a  day  for  execution,  cannot  be 
so  reviewed.  Roesel  v.  State,  62  N. 
J.  L.  368. 

Error  to  Judgment  Once  Affirmed,  — 
A  writ  of  error  issued  to  bring  into 
the  appellate  court  for  review  a  judg- 
ment previously  affirmed  by  that  court 
against  the  same  plaintiff  in  error 
should  be  quashed.  Roesel  v.  State, 
62  N.  J.  L.  368. 


writ  of  error  no  question  of  the  au- 
thority of  such  judge  to  preside  at  the 
trial  was  raised,  it  was  held  that  the 
defendant  could  on  a  subsequent  writ 
of  error  question  such  judge's  right  to 
pronounce  sentence.  If  any  doubt  ex- 
isted as  to  such  judge's  right  to  sit  as 
a  judge  in  the  recorder's  court  upon 
the  trial,  it  should  have  been  raised 
when  the  case  was  first  before  the  ap- 
pellate court.  People  v.  Dane,  8i 
Mich.  36. 

Irregnlarities  Before  Trial  Jastice.  —  A 
defendant  cannot  on  appeal  take  ad- 
vantage of   irregularities  in    the    pro- 


An  Appeal  from  a  Eemand  of  the  Case    ceedings  before  a  trial  justice,  unless 
for  a  Lesser  Sentence  does  not  lie  in  be-     they   were   such   as   to  show  that  the 
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^.  Void    or    Unauthorized    Judgment. —The    right   of 

appeal  does  not  depend  on  the  validity  or  justice  of  the  judg- 
ment, and  it  may  be  appealed  from  though  it  is  unauthorized 
and  void.* 

c.  On  Plea  of  Guilty.  —  It  has  been  held  that  a  party  can- 
not have  a  judgment  properly  entered  on  a  plea  of  guilty 
reviewed,  either  by  appeal  or  by  writ  of  error,  since  such  judg- 
ment is  in  effect  a  judgment  by  confession.^ 

4.  Secord  — ^.  Necessity  of  in  General.  —It  is  in  general 
necessary  that  there  be  a  record  sent  up  to  the  appellate  court, 
otherwise  there  can  be  no  determination  upon  objections  to  or 
concerning  the  sentence.* 

b.  Showing  Finality  of  Judgment  or  Sentence.  —  The 

record  must  show  a  final  judgment  or  sentence,  else  the  court 
will  treat  it  as  never  having  been  rendered  and  will  dismiss  the 
appeal  or  writ  of  error.* 

magistrate  had  no  jurisdiction  to  im-  that  he  was  not  present  when  sentence 
pose  a  sentence.  If  the  trial  justice  was  pronounced  and  that  he  was  not 
had  jurisdiction  of  the  person  of  the  asked  if  he  had  anything  to  say  why 
defendant  to  sentence  him  upon  com-  judgment  should  not  be  pronounced, 
plaint,  the  appellate  court  has  the  same  he  should  apply  to  have  the  judgment 
jurisdiction   upon  the   appeal.      Com.     record  made  up,   which,  when  settled 

by  the  court,  will  show  the  proceedings 
on  the  trial.  In  the  absence  of  a  judg- 
ment record  the  appellate  couri  cannot 
determine  such  objections.  Dent  v. 
People.  (Supm.  Ct.  Gen.  T.)  46  How. 
Pr.  (N.  Y.)  264;  Hiiderbrand  v.  People, 
I  Hun  (N.  Y.)  19. 

In  the  absence  of  a  record  in  the  ap- 
pellate court  in  Oklahoma,  there  being 
nothing  brought  up  but  the  indictment 
and  final  judgment,  there   will   be  no 


V.  Maloney,  145  Mass.  205. 

IntermecUate  Order  InyoWing  Merits. 
—  Under  Pen.  Code  Cal.,  §  1259,  upon 
an  appeal  taken  by  the  defendant  from 
a  judgment  the  court  may  review  any 
intermediate  order  or  ruling  involving 
the  merits  or  which  may  have  affected 
the  judgment.  People  z/.  Simmons, 
119  Cal.  2. 

The  Eaot  of  a  Prior  Conviction  which  is 
not  staled  in  the  entry  of  judgment, 
but  is  elsewhere  competently  stated  in     presumptions  indulged  that  the  court 


the  record,  may  be  regarded  by  the 
appellate  court  in  determining  the 
validity  of  a  judgment  of  conviction 
and  an  extended  sentence  on  account 
of  such  prior  conviction,  since  it  will 
he  presumed  in  its  support  that  such 
fact  was  taken  into  consideration  in 
fixing  the  punishment.  People  v. 
Kelly,  120  Cal.  271. 

1.  Ex  p.  Juneman,  28  Tex.  App.  486; 
State  I.  Cowing,  27  Mo.  App.  389; 
State  V,  Boucher,  59  Wis.  477,  approv- 
ing and  following  State  v.  Haas,  52 
Wis.  407;  State  v.  Tall,  56  Wis.  577, 
disapproving  and  overruling  He  pier  v. 
State.  43  Wis.  479;  Harrington  z/. 
State,  50  Wis.  68. 

2.  Edina  v.  Beck,  47  Mo.  App.  234; 
Holsclaw  V,  State,  114  Ind.  506;  Phil- 
pot  V.  State,  65  N.  H.  250. 

8.  Abcence  of  Defendant,  etc.,  at  Time 
of  Sentence.  —  If  the  prisoner  wishes  to 
avail  himself    of    such   objections  as 


or  the  clerk  did  not  inform  the  defend- 
ant of  the  nature  of  the  indictment  and 
his  plea  and  the  verdict  as  required  by 
the  statute;  nor  that  the  court  before 
pronouncing  sentence  did  not  first  set 
a  day  as  in  accordance  with  the  statute. 
Jones  V.  Terriioiy,  4  Okla.  45. 

Transmission  of  Copy  of  Judgment. — 
By  the  words  "  a  copy  of  the  judg- 
ment "  in  Pub.  Stat.  Mass.,  c.  154,  §61, 
providing  for  the  transmission  of  such 
copy  on  appeal  from  the  Municipal 
Court  of  Boston,  is  meant  such  a  copy 
of  the  record  as  includes  the  substance 
of  the  complaint  and  the  judgment 
entered  on  it;  a  copy  of  the  judgment 
without  the  substance  of  the  charge 
would  be  unintelligible'  and  insuffi- 
cient.    Com.  V.  Keenan,  140  Mass.  481. 

4.  Alabama.  —  Gore  v.  State,  58  Ala. 
3Qi:  Wright  v.  State,  103  Ala.  95; 
Thomason  v.  State,  70  Ala.  20. 

Iowa.  —  State  v.  Briggs,  73  Iowa  456; 
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A  VuM  Pra  Tino  Entry  an  the  record  o(  the  judgment  or  sentence 
may  be  made  and  will  support  an  appeal.' 

c.  Showing  Presence  of  Defendant  — (i^  Necessity  of . — 
It  is  a  general  rule  thai  to  sustain  a  judgment  of  conviction  (or  a 
felony  or  a  sentence  of  corporal  punishment  the  record  must 
affirmatively  show  that  the  prisodier  was  personally  present  in 
court  when  sentence  was  pronounced  against  him.* 

(2)  Sufficiency  of,  —  Possibly  it  is  enough  if  the  record  shows 
by  fair  inference  that  the  prisoner  was  present  when  the  sen- 
tence was  pronounced;^  but  in  the  absence  of  express  words 


State  V.  Daggett,.  (Iowa  1899)  78  N.  W. 
Rep.  705. 

Louisiana,  —  Slate  v,  J  oho  son,  36  La. 
Ann.  306. 

New  York,  —  Hill  r.  People,  10  N. 
Y.  463;  People  V,  O'Donaell,  46  Hua 
(N.  Y.)  358. 

North  Carolina.  —  Slate  v.  Hazell,  95 


the  passing  of  sentence  in  a  capital 
case  cannot  be  presamed  where  the 
record  fails  to  show  it.  Dougherty  v. 
Com.,  69  Pa.  St.  286. 

*•  A  faHure  in  thrs  respect  wrll  not 
be  aided  by  those  presumiptioQs  which 
the  law  ordinarily  raises  in  support  of 
the   judgments  of    courts  of  general 


N.  Car.  623;  Stale  v,  Lockyear,  95  N.     jurisdiction.     This  apparent  exception 


Car.  633.  See  also  State  v.  Saunders, 
90  N.  Car.  651;  State  v.  Bailey,  65  N. 
Car.  426;  Stale  v,  Wiseman,  68  N. 
Car.  205. 

Tennessee,  —  Nolin  v.  State,  6  Coldw. 
(Tenn.)  12. 

Texas.  —  Mirelles  v.  State,  13  Tex. 
App.  346;  Anschincks  v.  State,  43  Tex. 
587:  Young  V.  State,  i  Tex.  App.  64; 
Smith  V.  State,  i  Tex.  App.  408;  Snith 
V.  Stale,  I  Tex.  App.  516;  Butler  v. 
State,  I  Tex.  App.  638;  Trimble  r. 
State,  2  Tex.  App.  303;  Choaie  v.  Stale, 
2  Tex.  App.  302;  Labbaile  v.  State,  4 
Tex.  App.  169;  Pennington  v.  Stale,  ir 
Tex.  App.  281 ;  Darnell  v.  State,  24  Tex. 
App.  6.  Mills  V.  Slate,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  107;  May6eld  v. 
State,  40  Tex.  289,  overruling  Nelson 
V.  State,  32  Tex.  71. 

Virginia.  —  Saunders  v.  Com.,  79  Va. 
522. 

See  also  supra ^  XV.  i.  Necessity  of 
Final  Judgment  or  Sentence. 

1.  See    supra^   XII.    2. 
Tunc  Entry. 

2.  Young  V.  State,  30  Ala.  357;  Peters 
V.  State,  39  Ala.  681;  Graham  z.  State. 
40  Ala.  659;  Gibson  v.  Slate,  39  Ala. 
693;    Harris   v.   People,    130   111.   457; 


to  the  general  rule  may  perhaps  be 
attributed  to  an  abundant  tenderness 
for  the  right  secured  by  the  constitu- 
tion to  the  accused  to  be  confronted  by 
the  witnesses  against  him,  and  to  be 
heard  by  himself  and  counsel;  but 
however  this  may  be,  it  seems  to  be 
well  supported  by  the  authorities." 
Harris  v.  People,  130  111.  457. 

When  Order  for  Execution  Made.  — 
Though  the  defendant  is  entitled  to 
be  present  when  the  order  for  his  exe- 
cution is  made,  according  to  Pen.  Code 
Cal.,  §  1227,  yet  where  it  does  not  ap- 
pear from  the  record  that  he  was  not 
present,  in  support  of  the  regularity  of 
the  proceedings  of  the  lower  court  the 
presumption  is  indulged  that  he  was 
present.     People  v.  Sing  Lum,  6i  Cal. 

538. 

Amendment  of  "Secord  to  Show  Absence. 

—  A  motion  to  amend  the  record  so  as 

to  make  it  appear  that  the  judgment 

was  erroneously    pronounced    in    the 

b.  Nunc  pro    defendant's  absence    must    be    made 

at  the  term  at  which  judgment  was 
rendered,  the  result  being  in  deroga- 
tion of  the  judgment.  Fielden  v.  Peo- 
ple. 128  III.  595. 

3.  Young  V.  State,  39  Ala.  357;  West 


Kelly  V.  State,  3  Smed.  &  M.  (Miss.)    v.  State,  22  N.  J..  L.  212. 

518;  West  V.  State,  22  N.  J.  L.  212;        Record  Showing  Demand  of  Befimdant. 

Dunn  V,  Com.,  6  Pa.  St.  384;  Hamilton    —  When  the  record  recites  that  it  was 


V.  Com.,  16  Pa.  St.  129;  Hooker  v. 
Com.*  13  Gratt.  (Va.^  763;  Sperry  v. 
Com.,  9  Leigh  (Va.)  625;  Ball  v.  U.  S., 
140  U.  S,  li8.  But  see  People  v. 
Stuart,  4  Cal.  218. 

Preinzngtions  at  to  Preienoe  of  Befend- 
aAt.  —  The  presence  of  the  prisoner  at 


demanded  of  the  defendant  why  judg- 
ment should  not  be  pronounced,  it 
is  not  shown  in  express  terms  that  the 
defendant  was  personalty  present,  but 
the  reasonable  intendment  is  that 
the  demand  was  in  open  court  and 
that  the  defendant  was  there  personally 
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the  inference  must  be  very  clear. ^ 

d.  Recitaj.  Concerning  Information  of  Proceedings.  — 

The  prelioiine^ry  statement  to  the  accused  of  the  nature  of  the 
charge  against  hiru,  his  pleat  and  the  verdict  of  the  jury,  required 
by  statute  in  several  of  the  states,*  is  not  regarded  as  a  necessary 
part  of  the  record ;  and  if  the  record  does  not  show  the  making 
of  such  statement,  the  presumption  that  it  was  made  will  be 
indulged  in  the  appellate  court  unless  the  contrary  is  shown.' 

r.  Recital  Concerning  Allocutus  —  (i)  Necessity  o/~(9l) 

d^ldtia  Felonies.  —  At  common  law  and  under  the  practice  of  per- 
haps most  of  the  states  it  is  held  that  in  all  capital  felonies  it 
must  affirmatively  appear  by  the  record  that  the  defendant  was 
asked  if  he  had  anything  to  say  why  sentence  should  not  be  pro- 
nounced,* and  that  the  omission  of  this  recital  will  cause  a  reversal 
in  order  that  the  case  may  be  sent  back,  not  for  a  new  trial,  but 
to  afford  to  the  prisoner  an  opportunity  to  have  this  question 
asked  and  to  assert  his  rights,* 

present.     West  v.   State,  22  N.  J.  L.  8.  Bond   v.   State,   23  Ohio  St.  349; 

212.                   •  Carper  v.  State.  27  Ohio  St.  572;  Bart- 

Beeord  flhowing  Presenee  on  Motion  to  lett  v.  State.  28  Ohio  St.  669;  People  v. 

Set  Aside  Sentence.  —  Though  ihe  record  Barton,  88  Cal.  176. 

is  silent  as  to  the  defendant's  presence  Sufficient  Recital.  —  A  recital  in  the 

or  absence   when   his   motion    to  set  judgment  that  the  court  informed  the 

aside  the  judgment  and   sentence  al-  defendant  of  the  specific  crime   with 

ready  pronounced  was  determined,  it  which  he  was  charged  and  of  which  he 

is  sufficient  if  it  states  that  the  defend-  had  been  convicted  is  sufficient  to  show 

ant  in  person  made  the  motion,  for  it  is  that  the  defendant   was   informed   of 

difficult  to  conceive  that  while  so  act-  the  nature  of  the  charge  as  provided 

ing  personally  in  open  court  he  was  in  Pen.  Code  Cal.,  §   1200.     People  v, 

nevertheless    not    present.      Rolls    v.  Jung  Qnng  Sing,  70  Cal.  469. 

State,  52  Miss.  391.  4.  Perry   v.  State,  43   Ala.   21;  Stale 

1,  Instances  of  Insnffioient  Records. —  v.  Jennings,  24  Kan.  642;  Messner  v. 
A  record  reciting  that  **  the  court  People,  45  N.  Y.  i;  Graham  v.  People, 
sentence  George  Dunn, the  defendant,"  63  Barb.  (N.  Y.)  468;  Hamilton  v. 
to  be  taken  to  the  jail"  whence  you  Com.,  16  Pa.  St.  129;  Com.  ?/.  Preston, 
came,"  etc.,  is  not  sufficient  evidence  188  Pa.  St.  429;  Ball  v.  U.S.,  140  U.  S. 
that  the  defendant  was  present  when  118;  Rex  v.  Harris,  i  Ld.  Raym.  267; 
sentence  was  pronounced.  Dunn  v.  Rex  v.  Geary,  2  Salk.  630;  Rex  v. 
Com.,  6  Pa.  St.  384.  Speke,  3  Salk.  358. 

A  record  stating  that  **  this  day  the  In  Texas  the  Record  Cannot  Properly 

defendants  in  open  court  excepted  to  Show  that  the  defendant  in  a  capital 

the  sentence  of  the  court  this  day  pro-  case   was    asked   in   the   court   below 

nounced  upon  them,"  admits  fairly  of  whether  he  had  anything  to  say  why 

the  construction    that    the    exception  sentence   should    not  be    pronounced 

was  entered    by    their  attorneys,    as  against  him,  since  on  appeal  from  the 

does  also  a  motion  in  arrest  of  judg-  judgment  the  sentence   is  suspended 

ment  which,  though  it  states  that  the  and  is  not  pronounced  until  after  the 

defendants  came  in  their  own  proper  judgment  of  affirmance,  at  which  time 

person  and  by  attorney,  is  s'gned  only  the  question  should  be  asked.     White 

ty   the    attorneys,    the    record    being  v.  State,  16  Tex.  206. 

somewhat  obscure  as  to  the  point  of  5.  Keech  v.  State,  15  Fla.  591;  State 

time  during  the  day  when   this    was  z/.  Jennings,  24  Kan.  642;  Edwards  z/. 

done.     Ball  v.  U.  S.,  140  U.  S.  118.  Stale,  47  Miss.  581;  James  v.  State,  45 

2.  See  supra,  VI.  2.  Informing  Ac-  Miss.  572;  Dodge  v.  People,  4  Neb. 
cused  of  Proceedings — Opportunity  for  220;  McCue  v.  Com.,  78  Pa.  St.  185; 
Asserting  Rights,  Ball  v,  U.  S.,  140  U.  S.  118. 
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(b)  FeloniM  Hot  Capital.  —  It  is  a  rule  announced  by  one  line  of 
cases  that  in  felonies  not  capital  the  record  must  show  that 
the  defendant  was  asked  if  he  had  anything  to  say  why  sen- 
tence should  not  be  pronounced,  else  the  error  is  reversible.* 
Another  line  of  cases,  however,  asserts  that  this  recital  is  not 
necessary,*  and  it  is  also  held  that  if  the  record  is  entirely  silent 
upon  the  subject  the  appellate  court  will  presume  that  the  lower 
court  asked  this  question.* 

(o)  Minor  Foloniet  and  Kisdemeanon.  —  In  minor  felonies  and  misde- 
meanors the  record  need  not  show  that  the  defendant  was  asked 
if  he  had  anything  to  say  why  judgment  should  not  be  pro- 
nounced.^ 

(2)  Sufficiency  of,  —  It  is  not  absolutely  essential  that  the  rec- 
ord state  in  direct  terms  that  the  court  asked  the  defendant  if  he 
had  anything  to  say  why  sentence  should  not  be  pronounced 
against  him;  it  will  be  sufficient  if  this  recital  appears  by  clear 
inference.*  And  it  has  been  held  that  where  the  record  shows 
that  the  defendant  made  attempts  to  prevent  a  judgment  against 
him,  e,  g,^  by  moving  for  a  new  trial  and  in  arrest  of  judgment, 
it  shows  all  th^t  is  necessary  and  establishes  either  a  demand  of 

The  Omisiion  of  This  Ceremony  is  not  2.  Blount    v.    State,    30    Fla.    287; 

always  regarded  as  fatal  even  in  capi-  Hodge  v.  State,  29  Fla.  500;  Gannon 

tal  cases,   particularly  where   all   the  v.  People,  127  111.  507;  State  v.  Smith, 

defendant's   rights    were    secured    to  33  La.  Ann.  1414;  State  v.  Shields,  33 

him;    and  of  course  the  record  need  La.  Ann.  991 ;  State  v,  Bradley,  30  La. 

not  show  more  than  was  required  to  Ann.  326;  State  v.  Taylor,  27  La.  Ann. 

be  actually   done   in   the   trial  court.  393;  Jeffries  v.  Com.,  12  Allen  (Mass.) 

State  V.  Hoyt,  47  Conn.  518.     See  also  145;    People  v.   McGeery,  (Supm.  Ct. 

supra^  VL  3.   Asking  if  Prisoner  Has  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  653. 

Anything  to  Say  —  A/locutus;  B.n6.in/ra,  S.Taylor     v.    State,    42    Ala.    529; 

XV.  4.  e,  (2)  Sufficiency  of.  People  v.   McGeery,  (Supm.  Ct.  Gen, 

If  the  Beoord  Is  Silent  on  this  point  T.)  6  Park.  Crim.  (N.  Y.)653;  Bartlett 

the  appellate  court  in  some  states  will  r.  State,  28  Ohio  St.  669;    Carper  v, 

presume,  though  the  case  be  a  capital  State,    27   Ohio    St.    572;    Johnson   v. 

one,  that  the  necessary  or  usual  ques-  State,  14  Tex.  App.  306. 

tion  was  asked.     Aaron   v.   Stale,  39  4.  Bressler  v.   People,   117  111.  422; 

Ala.  684;  Lillard  v.  State,  151  Ind.  322;  State  v.  Stieffe,  13  Iowa  603;  State  v. 

Territory  v.   Webb,   2   N.    Mex.    147;  Wood,  17  Iowa  18;  State  v,  Lund,  51 

Bohannon  v.  State,  14  Tex.  App.  271.  Kan.  i;  Carper  v.  State,  27  Ohio  St. 

Besentenoe   in    Appellate    Conrt.  —  In  572.     See  also  People  v.  McClure,  148 

IVyomiftg  where   the    record    fails    to  N.  Y.  95. 

show  that  the  prisoner  was  asked  if  he  5.  Banks  v.  State,  72  Ala.  522;  Tay- 

had   anything   to  say  why  judgment  lor  v.  Stale,  42  Ala.   529:  Edwards  r. 

should  not  be  pronounced  against  him.  State,  47  Miss.  581;  State  v.  Fritz,  27 

the  cause  will  not  be  reversed,  but  the  La.  Ann.  360;  State  v.  Hugel,  27  La. 

Supreme    Court  will    resentence    the  Ann.  375:    Ex  p,  Salge,   i  Nev.  449; 

prisoner  in  accordance  with  the  provi-  Bohannon  z\  State,  14  Tex.  App.  271. 

sions  of  the  statutes.     Kinsler  v.  Ter-  Condnsiye  Effect  of  Recital.  —  The  rec- 

ritory,  I  Wyo.  112.  ord  of  the  court  below  stating  that  the 

1.  Mullen     V.     State,    45    Ala.    43;  defendant  was  asked  if  he  had  any- 

Croker  v.   State,  47  Ala.   53;  Crim  v.  thing  to  say  why  judgment  should  not 

State,  43  Ala.  53;  Edwards  v.  People,  39  be  pronounced  imports  absolute  verity, 

Mich.  760;  Dougherty  v.  Com.,  69  Pa.  and  testimony  cannot  be  received  to 

St.  286;  Safford  v.  People,  (Supm.  Ct.  assail  it  in  the  absence  of  a  statute  to 

Gen.  T.)  i  Park.  Crim.  (N.  Y.)  474.  the  contrary.    Gray  j.  State,  63  Ala.  66. 
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the  prisoner  if  he  had  anything  to  say  why  sentence  should  not 
be  pronounced  against  him  or  a  waiver  of  such  demand.* 

f.  Showing    Essentials   to    Sustain    Sentence.  —  The 

record  should  affirmatively  show  the  existence  of  all  prerequisites 
to  the  sentence  '  and  the  taking  of  all  steps  which  are  essential 
to  sustain  the  sentence.* 

nu  on  a  PiM  of  Onilty  the  record  must  show  compliance  with  the 
statute,  if  any,  as  to  the  examination  of  witnesses  or  the  submis- 
sion to  the  jury  of  evidence  to  enable  the  assessment  of  the 
proper  punishment;*  and  under  some  statutes  the  record  ought 
to  show  the  fact  that  the  judge,  before  passing  sentence  on  a 
plea  of  guilty,  examined  the  facts  of  the  case  and  the  prisoner 
himself  concerning  the  circumstances  which  induced  him  to  plead 
guilty,  outside  of  the  routine  business  of  the  court  and  apart  from 
the  prosecuting  attorney,  or  at  least  it  must  show  a  reasonable 
delay  between  plea  and  sentence  which  may  justify  some  pre- 
sumption that  the  statutory  duty  has  been  performed.* 

1.  Jeffries  v.  Com..  12  Allen  (Mass.)  intervene  between  the  time  fixed  for 
145;  Spigner  v.  State,  58  Ala.  421;  pronouncing  judgment  and  the  verdict, 
State  V.  Hoyt,  47  Conn.  518;  Hodge  v.  as  required  by  Pen.  Code  Cal.,  §  1191. 
State,  29  Fla.  500;  Ayers  v.  State,  88  yet  if  it  does  not  appear  that  the  de- 
Ind.  275.  fendant   made   any  objection    in    the 

2.  Showing  Original  or  Subititnted  In-  court  below  on  account  of  this  alleged 
dietmont.  —  Where  the  record  on  ap-  shortness  of  lime  he  will  be  held  to 
peal  fails  to  show  that  ihe  Indictment,  have  assented  to  it  and  to  have  waived 
or  if  the  original  one  was  lost  or  de-  the  provisions  of  the  code.  People  v. 
stroyed  a  substituted  one,  was  on  file  Johnson,  88  Cal.  171. 

or  before  the  court  when  judgment  was  Beoord  where  Federal  Prisoner  Conflned 
rendered  or  sentence  pronounced,  the  Outside  of  State.  —  When  a  federal  court 
judgment  or  sentence  cannot  be  sus-  sentences  a  prisoner  to  confinement  in 
tained.  Pate  v.  State,  21  Tex.  App.  a  penitentiary  beyond  the  limits  of  the 
191;  Beardall  v.  State,  4  Tex.  App.  631,  state  in  which  he  was  tried,  the  record 
9  Tex.  App.  262;  Pierce  v.  State,  14  of  conviction  need  not  show  that  there 
Tex.  App.  365 ;  Turner  v.  Slate,  16  Tex.  was  no  suitable  penitentiary  within  the 
App.  318;  Harwood  v.  Slate.  16  Tex.  stale,  nor  that  the  atiorney-general  had 
App.  416;  Schultz  V.  State,  15  Tex.  App.  designated  the  penitentiary  to  confine- 
258;  Bridges  z/.  State,  17  Tex.  App.  579;  ment  in  which  the  prisoner  was  sen- 
Hitchcock  V,  State,  21  Ind.  279.  See  tenced.  In  re  Wilson,  18  Fed.  Rep.  33. 
also  Buckner  v.  Slate,  56  Ind.  208;  4.  Arrano  v.  People,  24  Colo.  233, 
Cawley  v.  State.  37  Ala.  152.  referring  to  Turner  v.  Slate,  17  Tex. 
In  Smiih  v.  State,  4  Greene  (Iowa)  App.  587;  Paul  v.  State,  17  Tex.  App. 
189,  it  was  held  that  the  mere  fact  that  583;  Harris  v.  Stale,  17  Tex.  App.  559 
the  indictment  was  stolen  or  missing  M'Cauley  v.  U.  S.,  i  Morr.  (Iowa)  486; 
after  the  trial  and  could  not  be  sent  up  Kvers  v.  State,  31  Tex.  Crim.  318. 
with  the  writ  of  error  would  not  justify  5.  Edwards  v.  People,  39  Mich.  760; 
the  court  in  reversing  the  judgment.  Clark  v.  People,  44  Mich.  308;  People 

3.  Arrano  v.  People,  24  Colo  233.  v.  Ferguson,  48  Mich.  41. 

The  Botermination  of  the  Age  of  per-  Certiorari  for  Betnm  of  Facts.  —  Where 

sons  sent  to  houses  of  correction,  un-  the  record  is  uncertain  and  equivocal 

der  various  statutes,  must  appear  by  as  to  the  manner  in  which  the  judge 

the  record.     Ex  p,   Williams.  87  Cal.  performed  his  statutory  duty  of  satis- 

78;  Edwards  v.  People,  39  Mich.  760;  fying  himself  that  the  prisoner  acted 

Edwards  v.  Slate,  45  N.  J.  L.  419.  knowingly    and     freely    in    pleading 

Showing  Time  Sized  for  Pronounoing  guilty,  the  proper  method  is  to  obtain 

Sentonoe.  —  Though  the  record  afiirma-  a  certiorari  on  a  proper  showing  in  aid 

lively  shows  that  two  full  days  did  not  of  a   writ  of  error  to  obtain  a  return 
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g.  Showing  Terms,  Requisites,  etc.,  of  Judgment  or 
Sentence.  —  The  appellate  court  can  look  to  the  record  alone 
for  the  terms,  requisites,  and  sufficiency  of  the  judgment  and  sen- 
tence; and  however  correct  and  definite  the  sentence  as  actually 
pronounced  might  have  been,  if  it  does  not  so  appear  on  the  rec- 
ord it  will  be  erroneous  and  perhaps  fatal,  unless  the  error  is 
cured  by  amendment  or  otherwise.* 

A.  Amendments.  —  In  order  to  correct  clerical  errors,  cure 
omissions,  and  make  the  record  speak  the  truth,  amendments 
may  be  made  in  proper  cases,  sometimes  by  the  appellate  court,* 
but  more  frequently,  it  is  believed,  by  the  trial  court.* 

5.  Judgment  on  Appeal  and  Dieposition  of  Cause  —  a.  Affirm- 
ance.—  Where  the  judgment  is  affirmed*  the  appellate  court 
frequently  directs  its  execution,  without  sending  the  case  back,* 

from   the    judge   touching    the    facts  2.  People  v.   Bradner,   107  N.  Y.  1, 

which  attended  the  proceeding  before  (tffirming  \^  Hun  (N.  Y.)  233. 

him.     Henning  v.    People,    40   Mich.  3.  People  v.   McNulty,  93  Cal.  427; 

733;    People    V,    Ferguson,   48    Mich.  Edwards  v.  State,  45  N.  J.  L.  419.     And 

41.  Sf;e   supra ^   XII.   2.   b.   NufH  pro  Tunc 

fluffleieiiey  of  Return  to  Certiorari. —  Entry ;  4.  Form  and  Contents;  XIII. 
Where  the  judge  returns  to  a  certiorari  JRctfision,  Vacation^  Amendment^  and  Re- 
issaed  in  aid  of  a  writ  of  error  that  he  sentence  by  Trial  Conrt.  See  further 
had  no  personal  interview  out  of  court  article  Rkcords,  vol.  17,  p.  914. 
with  the  defendant  after  plea  and  be-  4.  Bentenoe  Less  tliaii  Preeoribed.  — 
fore  sentence  respecting  the  circum-  Where  the  only  objection  against  the 
stances  under  which  the  plea  was  judgment  on  appeal  is  that  the  sen- 
made,  but  that  he  had  repeated  inter-  tence  imposed  is  for  a  shorter  time 
views  with  the  prisoner's  counsel  and  than  that  prescribed  by  statute,  the 
friends  and  made  full  inquiry  into  the  judgment  will  be  affirmed.  People  v. 
matter,  and  that  he  became  fully  satis-  Bauer,  37  Hun  (N.  Y.)  407. 
tied  in  advance  that  the  defendant's  Failure  to  Prosecute  Appeal. —  In  il/iV- 
plea  of  guilty  might  be  properly  re-  souri  the  Supreme  Court  cannot  affirm 
ceived,  and  that  it  was  put  in  in  ac-  a  judgment  in  a  criminal  case  for  fail- 
cordance  with  all  the  conditions  which  ure  of  the  appellant  to  prosecute  his 
the  statute  of  ^/VAi^^M  was  designed  to  appeal.  On  the  return  of  the  appeal 
require  and  was  voluntary  and  free  it  becomes  the  duty  of  (hat  court  to 
from  undue  influence,  the  return  is  render  judgment  on  the  record  before 
sufficiently  full  and  satisfactory  10  it.  State  v.  Davidson,  73  Mo.  428, 
show  that  sentence  was  imposed  in  overruling  State  v.  Armstrong,  46  Mo. 
exact  accordance  with  the  statute.  58S. 
Henning  v.  People,  40  Mich.  733.  6.  Hanrahan  v.  People,  95  III.  165; 

Where  a  Plea  of  Nolo  Contendere  has  Schwab  v.  Berggren,  143  U.  S  442. 

been  put  in,  the  record  under  the  stai-  Pronouncing  Sentenoe  upon  AArmance. 

ute  of  Afassachusetts,  should   show  the  —  In  Moeit  i*.  People,  85  N.  Y.  373.  it 

acceptance  of  the  plea.     Com.  v.   In-  was  held  that  where  a  judgment  and 

gersoll,  145  Mass.  381 ;  Com.  i*.  Adams,  sentence  of   the   Oyer   and    Terminer 

6  Gray  (Mass.)  359.  was  affirmed  by  the  general  term  of  the 

1.  Williams  v.  State,  18  Ohio  St.  46.  Supreme   Court   it  was   probably   not 

See   also    supra^    XI.     Retjuisites    and  strictly    regular   for    the    latter    court 

Sufficiency ;  XII.  4.  Form  and  Contents,  again   to  pass  judgment  on   the  pris- 

judgment  Entry  Conolneive  over  Bill  of  oner.     If  the  warrant  was  signed  and 

Exception!.  —  On  appeal,  the  judgment  delivered    to   the   sherilT  commanding 

entry,  and  not  what  appears  in  the  bill  him  to  execute  the  sentence  the  passing 

of    exceptions,    is  conclusive    of    the  of  sentence  a  second  time  by  the  ap* 

judgment  of  the  lower  court.     Smith  pellate  court  was  needless  but  entirely 

V,  State,  (Ala.  1899)  26  So.  Rep.  641.  liarmless. 
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and  by  the  statutes  of  some  states  is  directed  to  do  so.'  Under 
other  statutes,  however,  the  appellate  court,  upon  affirming  a 
judgment,  may  properly  remit  the  record  to  the  lower  court  for 
the  proper  proceedings  in  that  tribunal.* 

*.  Reversal  or  Vacation  —  (i)  Effect  of  in  General.  —  in  the 

Absence  of  a  Statnte  to  the  Contrary,  a  rcviev/ing  court  in  a  criminal  case 
has  no  power  upon  reversing  an  erroneous  judgment  or  sen- 
tence upon  a  lawful  verdict  either  to  enter  a  proper  one  or  to 
remand  the  cause  for  that  purpose,  the  effect  of  reversal  being  to 
discharge  the  prisoner,*  though  in  some  cases  it  is  strenuously 
insisted  that  this  rule  is  no  longer  followed  and  that  the  common 
law  in  itself  embodies  sufficient  reason  and  common  sense  to 
reject  the  doctrine.* 

sutntory  ProTisionB.  —  In  order  to  remedy  this  defect  of  the  law, 
statutes  have  been  passed  in  England,*  by  Congress,*  and  in  the 

1.  ITiited  Btatee  Statute.— By  Act  Nrw  York.  —  Uy  statute  in  New 
Cong.  March  3,  187c  ^  ,1,  -.^w.S.  York  it  was  formerly  provided  that  "  if 
Stat,  at  L.  354,  jurisdiction  was  con-  the  Supreme  Court  shall  reverse  the 
ferred  in  certain  criipinal  cases  upon  judgment  rendered  it  shall  direct  a  new 
Circuit  Courts  to  review  judgments  of  trial  or  that  the  defendant  be  abso- 
the  District  Courts,  and  it  was  pro-  lutely  discharged,  according  to  the  cir- 
vided  In  section  3  of  the  act  that  '*  in  cumstances  of  the  case.**  Loweivberg 
case  of  an  affirmance  of  the  judgment  v.  People,  27  N.  Y.  336.  See  the  New 
of  the  District  Court,  the  Circuit  Court  York  cases  in  the  fourth  note  fol- 
shall  proceed  to  pronounce  final  sen-  lowing. 

tence  and  to  award  execution  thereon."  New  Mexico,  —  Com  p.  Laws  N.  Mex. 

Ballew  V.  U.  S.,  160  U.  S.  187.  (1884),    §     2479    (Comp.    Laws     1897, 

2.  New  Tork.  —  It  was  held  that  the  §  3416),  is  practically  the  same  as  the 
Court  of  Appeals  of  New  York,  former  law  in  New  York.  Territory 
through    the    Supreme   Court,    might  v.  Griego,  8  N.  Mex.  133. 

upon  affirming  the  judgment  pro-  United  States.  —  Ballew  v.  U.  S.,  160 
nounced  in  the  Court  of  Sessions,  U.  S.  187;  /«  r^'Frederich,  149  U.  S.  70. 
order  the  record  and  proceedings  England.  —  Rex  v.  Bourne,  7  Ad.  & 
remitted  to  the  Court  of  General  Ses-  El.  58,  34  E.  C.  L.  36;  Rex  v.  Ellis,  5 
sions  with  directions  to  pass  sentence  B.  &  C.  395,  11  E.  C.  L.  259;  Silver- 
anew  in  accordance  with  the  judg-  sides  v.  Reg.,  2  Gale  &  D.  617. 
ment,  Walters  v.  People,  (Supn:.  Ci.)  4.  Dodge  v.  People,  4  Neb.  220; 
19  Abb.  Pr.  (N.  Y.)  2I2;  or  to  have  the  Beale  v.  Com.,  25  Pa.  St.  11. 
order  for  execution  made.  People  v.  6.  England.  —  Since  the  passage  of 
Lyons,  (Supm.  Ct.)  6  N.  Y.  Crim.  133.  Act  11  &  12  Vict.,  c.  78,  §  5,  the  Eng- 

In  North  Carolina,  even  though  the  lish  courts  possess  ample  power  upon 
appellate  court  finds  no  error,  the  case  the  reversal  of  a  judgment  to  remand 
is  remanded  and  the  lower  court  is  re-  the  case  for  a  proper  judgment.  HoU 
quired  to  proceed  to  judgment  and  loway  v,  Reg.,  17  Q.  B.  317,  79  E.  C. 
sentence  again.  State  v.  Miller,  94  N.  L.  317.  See  Rex  v.  Kenworthy,  i  B. 
Car.  908,  following  State  v.  Jones,  69  &  C.  711,  8  E.  C.  L.  300. 
N.  Car.  16;  State  V.  Applewhite,  75  N.  6.  UnltedStatesStattttes.— The  author- 
Car.  229.  ity  of  the  United  States  Supreme  Court 

See   supra^   XIV.   Execution  of  Sen-  to  reverse  and  remand  with  directions 

tence ;  infra^  XVL  I.  Upon  Affirmance  to  render  such  proper  judgment  as  the 

of  Judgment,  case    might    require,    upon    writs    of 

9.  Massachusetts,  —  Shepherd        v.  error,  in  criminal  cases  to  stale  courts 

Com.,  2  Met.  (Mass.)  419;  Stevens  v.  and  to  Circuit  Courts  in  capital  cases. 

Com.,  4  Met.  (Mass.)    360;  Christian  was  conferred    by   express    statutory 

V.  Com.,  5  Met.  (Mass.)  530.  provisions,  and  a  like  power  was  con- 

New  Jersey.  —  State  v.  c5ray,  37  N.  J.  ferred  on  the  Circuit  Courts  of  Appeals 

L.  368;  Roop  V.  Suie,  58  N.  J.  L.  487.  and  Circuit  Courts  in  cases  where  they 
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several  states,  providing  that  when  a  judgment  or  sentence  upon 
a  lawful  verdict  shall  be  reversed  in  any  criminal  case,  the  appel- 
late court  may  render  the  proper  judgment  or  remit  the  record 
to  the  court  below  in  order  that  it  may  be  there  done.* 

(2)  Remand  for  Proper  Judgment,  —  According  to  the  generally 
accepted  practice  at  the  present  time  and  the  statutes  in  aid 
thereof,  where  the  verdict  is  correct  and  the  only  error  requiring 
reversal  is  in  the  judgment  or  sentence  the  latter  only  will  be  set 
aside,  and  the  case  will  be  remanded,  not  for  a  new  trial,  but  for 
a  proper  judgment  or  sentence  upon  the  verdict.* 

exercised  jurisdiction  by  error  in  crim-  form  to  the  verdict,  though  it  is  held 

inal   cases  over   the    District  Courts,  that  there  is  no  provision  for  remitting 

Ballew  V.  U.  S.,  160  U.  S.  187.  the  case  to  the  trial  court  and  that  the 

1.  See   the   statutes  of   the   various  appellatecourtmust  therefore  have  the 

states,  and  the  following  cases:  prisoner  brought  before   it  and   pass 

Massachusetts.  —  Jacquins   v.   Com.,  the  proper  sentence.     Peoples.  Griffin, 

9  Cush.  (Mass.)  279.  27  Hun  (N.  Y.)  595. 

Minnesota.  —  Mimsx/.  State,  26  Minn.  In  has  been  held,  however,  that  the 

494.  statute  of  1863  has  never  been  repealed 

Pennsylvania,  —  Daniels  v.  Com.,  7  in   terms,  and   it  is  believed   still    to 

Pa.  St.  375.  furnish   the   power  for  the  appellate 

IVisconsin.  —  Benedict  v.   State,    12  court  to  remand  the  case  for  the  judg- 

Wis.  313.  menc  and  sentence  directed.     People 

New  York.  —  Prior  to   Laws   N.    Y.  v.  Boric.  96  N.  Y.  188,  reversinj^  ^i  Hun 

1863,  c.  226,  there  was  no  power  in  the  (N.  Y.)  360.    See  cases  cited  above. 

Court  of  Appeals,  on  the  reversal  of  a  These    statutes    conferring     power 

judgment  of  conviction  in  a  criminal  upon  the  Supreme  Court  or  other  ap- 

case,  either  to  resentence  the  prisoner  pellate  court  to  remit  the  record  to  the 

or  to  remit  the  case  for  sentence  to  ihe  lower  court  for  correction  where  the 

court    below;    an   error   requiring   re-  conviction  is  valid   but  the  judgment 

versal   compelled   the   prisoner's    dis-  erroneous  apply  only  to  courts  of  rec- 

charge.     People  v.  Bork,  96  N.  Y.188;  ord,  and  no  power  exists  in  the  appel- 

Ratzky  v.  People,  29  N.  Y.  124;  Shep-  late  court  to  remit  to  a  Court  of  Special 

herd  z/.   People,  25   N.  Y.  406;  McKee  Sessions  for  further  judgment.    People 

V.  People,  32  N".  Y.  239;  Lowenberg  v,  v.  Carter,  48  Hun  (N.  Y.)  165:  People 

People,  27  N.  Y.  336;    People  v.  Tay-  v,    Nash,    12    N.   Y.   Wkly.   Dig.    545; 

lor,    3    Den.   (N.    Y.)  91;    O'Leary  v.  People  v.  Webster,  92  Hun  (N.  Y.)  378: 

People,  (Supm.  Ct.  Gen.  T.)  4  Park.  People  v.  Starks,  (Supm.  Ct.  Gen.  T.) 

Crim.  (N.  Y.)  187.  I  N.  Y.  Supp.  721. 

The  Act  of  1863  was  passed  to  rem-  2.  Alabama,  —  Herrington   v.   Slate, 

edy  this  defect  in  legislation.     It  pro-  87  Ala.  i;  De  Bardelaben  v.  State,  50 

vided  that  the  appellate  court  should  Ala.    179;    Young    v.    State,    39    Ala. 

have  power  upon  any  writ  of  error,  357. 

where  it  should  appear  that  the  con-  Arkansas, — Cole  v.   State,    10  Ark. 

viction  had  been  legal  and  regular,  to  318. 

remit  the  record  to  the  court  in  which  California.  —  People     v,    Eppinger, 

such  conviction  was  had,  to  pass  such  114  Cal.   350;    People  v.  Johnson.  71 

sentence  as  the  appellate  court  should  Cal.  384:  People  v.  Riley.  48  Cal.  549. 

direct.     People  v.  Bork,  96  N.  Y.  188;  Connecticut,  —  State      v,      Hoyt,     47 

Ratzky  v.  People,  29  N.  Y.  124;  Hussy  Conn.  518. 

V,  People,  47  Barb.  (N.  Y.)  504;  Mess-  Dakota, — Territory     v,    Conrad,    i 

ner  v.  People,  45  N.   Y.  i;    People  v.  Dak.  348. 

Bauer,  37  Hun  (N.  Y.)  407.  Florida,  —  Roberts  v.  State.  30  Fla. 

But    by    Code   Crim.    Pro.    N.   Y.,  82;  Loveti  v.  State,  29  Fla.  356;  VVal- 

§  543,  it  is  made  the  duty  of  the  appel-  lace  v.  State,  (Fla.   1899)  26  So.  Rep. 

late  court,  where  an  erroneous  judg-  713. 

ment  has  been  entered  upon  a  lawful  Georgia,  —  Coney  v.  State,    loi   Ga. 

verdict,  to  correct  the  judgment  to  con-  582;  Brantley  v.  State,  87  Ga.  149. 
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The  Meet  Final  Errors  for  the  correction  of  which  this  course  is 
pursued  are  imposing  a  sentence  of  corporal  punishment  on  the 
prisoner  in  his  absence,*  failure  to  inform  him  of  his  rights  or  to 
ask  if  he  has  anything  to  say  why  sentence  should  not  be  pro- 
nounced against  him,*  pronouncing  a  sentence  not  in  conformity 
with  the  indictment  or  verdict,'  omission  by  the  court  in  its  sen- 
tence of  statutory  requisites  as  to  the  punishment  or  exceeding 
therein  its  authority,*  error  in  fixing  the  time  or  place  of  impris- 

Idaho,  —  Territory     v.     Guthrie.     2  fVisconsin,  —  Benedict  v.    State,    I2 

Idaho  3^.  Wis.  313;  Peglow  v.  State,  12  Wis.  534. 

Illinois,  —  Wallace  v.  People,  159  111.  United  States,  —  Ballew  v.  U.  S.,  160 

446;    Harris   v.    People.    130   111.    457:  U.  S.  187. 

White  V,  People,  81  111.  333:  Martin  v.  An  Order  of  Commitment  Wlthoat  Jnrii- 

Barnhardt,  39  111.9;  Baxter  z^.  People,  diction,  upon  a  valid  judgment,  does 

8  111.  368.  not  call   for  a  reversal  of  such  judg- 

Kansas,  —  State  v.  Jennings,  24  Kan.  ment,  but  calls  merely  for  reversal  of 

642.  the  unwarranted  order.     Ross  t^.  State, 

Kentucky, —  Chenowith  v.  Com.,(Ky.  (Wyo.  1899)  57  Pac.  Rep.  924. 

1889)  12  S.  W.  Rep.  585.  1.  Abcenoe   of  Prisoner.  —  Young    v. 

Massachusetts,  —  Jacquinsv.  Com.,  9  State,   39  Ala.  357;    Cole  v.  Slate,  10 

Cush.  (Mass.)  279;    Com.  v.   Murphy,  Ark.   318;    Harris  v.  People,   130  111. 

(Mass.  1899)  54  ^*  ^*  ^^P>  ^^*  457  •    Wallace  v.   People,   159  111.  446; 

Michigan. —  People  v.   Palmer,   105  Kelly  v.   Slate,   3  Smed.  &  M.  (Miss.) 

Mich.  568.  518;  Jewell  v.  Com..  22  Pa.  St.  94. 

Minnesota,  —  State  v,  Framness,  43  2.  Omission  of  Information  or  of  Allo- 

Minn.   490;    Mims  v.  Stale,  26  Minn,  ontns.  —  McCue  v.   Com.,    78   Pa.   St. 

494.  185;  Com,  V.  Preston,  188  Pa.  St.  429; 

Mississippi,  —  Thomas   v.   State,   73  State  v.  Johnson,  67  N.  Car.  55;  Keech 

Miss.  46;  Bedell  v.  State,  50  Miss  492;  v.  State,  15  Fla.  591:  Dodge  c  People, 

Wharton  v.  State,  41  Miss.  680;  Wash*  4   Neb.   220;    People    v.    Palmer,    105 

ington  V,  State,  76  Miss.  270;  Kelly  v.  Mich.  568;  State  i.  Hoyt,  47  Conn.  542; 

State,  3  Smed.  &  M.  (Miss.)  518.  Harris  v.  People,  130  111.  457:  Johnson 

Missouri, — State  t'.  Shea,  95  Mo.  85;  v.  State,   14  Tex.   App.   306;  State  ». 

State  V,  Snyder,  98  Mo.  555.  Trezevant,  20  S.  Car.  363;  Stale  v.  Jef- 

Nebraska.  —  Griffen  7/.  Slate,  46  Neb.  coat.  20  S.  Car.  383;  State  v,  Jennings, 

282;  Dodge  V,  People.  4  Neb.  220.  24  Kan.  642;    Edwards    v.    State,   47 

New  York,  —  People  v,  Bork,  96  N.  Miss.  581;    James   v.   State,  45  Miss. 

Y.  188,  reversing   31  Hun  (N.  Y.)  360;  572. 

Hussy  V,  People,  47  Barb.  (N.  Y.)  504;  8.  Honoonformitj  to  Indictment  or  Ver- 

Pcople  V,  Bauer,  37  Hun  (N.  Y.)407.  diet. —  Washington  v.  State,  76  Miss. 

North  Carolina,  —  State  :;.  Johnson,  270;    Bedell    v.   State,    50   Miss.    492; 

67  N.  Car.  55;  State  v,  Crowefl,  n6  N.  Thomas  v.  State,  73   Miss.  46;  Terri- 

Car.  1052;  State  v.  Taylor,  124  N.  Car.  Tory  v.  Conrad,  i  Dak.  348;  People  v, 

803;  State  V,  Johnson,  94  N.  Car.  863.  Johnson,  71  Cal.  384;  People  v.  Eppin- 

Ohio,  —  Picket  v.  State,  22  Ohio  St.  ger,  114  Cal.  350;  Hussy  v.  People,  47 

405;  Williams  v.  State,  18  Ohio  St.  46.  Barb.  (N.  Y.)  504. 

Oklahoma,  —  Rhea  v,  U.  S.,  6  Okla.  4.  Omitting    Boqnisitei   or  Exoeedlng 

249.  Power.  —  De   Bardelaben  v.  Stale,    50 

Pennsylvania,  —  Com.     v,     Preston,  Ala.   179;  Herrington  v.  Stale,  87  Ala. 

188  Pa.  St.  429;  McCuez/.  Com.,  78  Pa.  i;  Peoples.  Riley,  48  Cal.  549;  Brant- 

St.   185;  Beale  v.  Com.,  25  Pa.  St.  ii;  ley   v.  Slate.  87  Ga.  149;  Christian  v. 

Jewell  V,  Com.,  22  Pa.  St.  94:  Com.  v.  Com.,    5   Met.   (Mass.)    530;    Slate  v. 

Barge,  11  Pa.  Super.  Ct.  164.  Framness,  43  Minn.  490;  State  v,  Tav- 

South  Carolina,  —  State  t/.  Jefcoat,  20  lor,  124  N.  Car.  803;  State  v,  Crowefl, 

S.  Car.  383;  Sute  v,  Trezevant,  20  S.  116  N.  Car.  1052;  State  v,  Johnson,  94 

Car.  363.  N.  Car.  863;  Picket  v.  Slate,  22  Ohio 

TVjraj.  —  Johnson  v.  Stole,  14  Tex.  St.  405;  Beale  v.  Com..  25  Pa.  St.  11 ; 

App.   306.      Sec  Cordova   v.   Slate,  6  Benedict  v.  Slate.  12  Wis.  313;  Peglow 

Tex.  App.  445.  V,  Stole.  12  Wis.  534. 
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onment  or  execution,*  and  various  other  errors  necessitating  or 
suggesting  the  reversal  of  the  judgment  or  sentence  and  a  remand 
for  the  proper  one.* 

Direotions  aa  to  Proper  Jadgment.  —  Under  some  of  the  statutes  the 
judgment  is  remanded  with  directions  to  pronounce  the  proper 
judgment  or  sentence,  leaving  the  matter  largely  in  the  discretion 
of  the  lower  court,'  while  under  others  the  remand  is  accompa- 
nied with  instructions  as  to  the  manner,  form,  and  substance  of 
the  sentence  which  the  appellate  court  directs  the  lower  court  to 
render.* 

(3)  Remand  for  New  Trial.  —  Where,  however,  the  error  for 

1.  Error  in  Fixing  Time  or  Place.  —       Directing    Sentenoe   on    Bevenal   for 

Wharton  v.  State,  41  Miss.  680;  Kelly  Omiuion  of  AUoeatns.  —  The  l^ew  York 

V.  State,  3  Smed.   &  M.   (Miss.)  518;  Act  of  1863  providing  for  a  remand  of 

Wallace  v.  People,  159  111.  446;  Lovett  the  case  with  directions  to  pronounce 

V,  State,  29  Fla.  356.  the  judgment  specified  was  intended 

8.  Judgment  Indefinite.  —  Territory  v.  to  provide  for  cases  where  it  appeared 
Gutbrie,  2  Idaho  398;  Wallace  v.  State,  that  it  was  legal  for  the  court  to  give 
(Fla.  1899)  26  So.  Rep.  713.  judgment,  but  that  in  the  giving  there- 
Sentence  by  Judge  of  AnotiierCirenit.  —  of  error  had  intervened  and  a  sentence 
State  V.  Shea,  95  Mo.  85.  different  from  that  required  by  law  had 

Judgment  Pronounced  or  Entered   on  been  passed.     The  statute  is  not  ap- 

Sonday. —  Baxter  v.  People,  8  III.  368,  plicable  where  the  court  never  gave  to 

distinj^uisking  hxih,\XT  v.  Mosby,  2  Bibb  the  prisoner  the  opportunity  of  show- 

(Ky.)  589.  ing  cause  why  the  verdict  should  be 

8.  Martin   v.    Barnhardt,   39  111.   9;  set    aside    or    the   judgment   thereon 

Wallace  v.  People,  159  111.  446;  State  arrested.     Where  the   record  fails  to 

V,   Child,  42   Kan.   611;    Territory  v.  show  that  the  prisoner  was  asked  if  he 

Guthrie,   2    Idaho    398;     Wharton    v.  had  anything  to  say    why    sentence 

State,  41  Miss.  680.     See  also  Ballew  should  not  be  passed  against  him,  the 

V,  U.  S.,  160  U.  S.  187.  appellate  court  must  reverse  the  judg- 

4.  Beale    v.   Com.,    25    Pa.   St.    ii;  ment  and  remand  the  case  for  a  new 

People  V,  Bauer,  37  Hun  (N.  Y.)  407;  trial.    The  prisoner  may  have  a  legal 

Walson  V.  State,  2  Wash.  504;  Ruuu  z/.  reason  to  show  why  judgment  should 

State,  61  Ark.  594;  Simpson  v.  State,  not  pass  against  him.  and  should  the 

56  Ark.  8.     But  see  State  z/.  Child,  42  appellate  court  remand  the  case,  pre- 

Kan.  611;  State  v,  Brinkman,  40  Mo.  scribing  the  judgment  to  be  rendered, 

App.  284.  the  prisoner  would  be  deprived  forever 

Sufficient  Direction  of  Sentence.  —  Un-  of  all  opportunity  of  presenting  such 

der  the  Neiv  York  statute  of  1863  pro-  reason.       Messner   v.    People,   45    N. 

viding  that  the  appellate  court  shall  Y.  i. 

have  power  upon  a  writ  of  error,  where  Direction  for  Judgment  on  Erroneonily 
it  appears  that  the  conviction  was  legal  Vacated  Verdict.  —  Where  a  verdict  and 
and  regular,  but  the  judgment  errone-  a  punishment  thereby  assessed  were 
ous,  to  remit  the  record  10  the  court  in  erroneously  set  aside  by  the  court  on 
which  such  conviction  was  had  to  pass  its  own  motion,  and  upon  a  new  trial 
such  sentence  as  the  appellate  court  and  conviction  the  defendant  was  sen- 
shall  direct,  the  latter  court  is  not  re*  tenced  and  confined  thereunder  until 
quired  to  fix  the  time  of  imprisonment  his  appeal  from  the  second  trial  was 
or  itself  to  exercise  a  discretion  in  re-  determined,  which  was  long  after  the 
spect  to  punishment  given  by  the  Stat-  expiration  of  the  original  term  as 
ute.  It  does  direct  the  sentence  wiihin  assessed  by  the  frst  jury,  the  Supreme 
the  meaning  of  the  Act  of  1863  when  it  Court  will,  on  reversing  the  judgment, 
points  out  the  law  providing  for  ihe  direct  the  trial  court  to  enter  judgment 
punishmentanddirects  the  court  below  on  the  hrst  verdict  as  of  the  date  of 
to  sentence  thereunder.  People  v.  its  rendition,  and  will  thereupon  dis- 
Bork,  96  N.  V.  188,  reversing  "^i  Hun  charge  the  defendant.  State  v,  Sny- 
(N.  Y.)36o.  der,  98  Mo.  555. 
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• 

which  the  judgment  is  reversed  reaches  beyond  the  sentence  or 
judgment  into  the  verdict  or  trial,  the  entire  cause  will  be 
remanded  to  be  proceeded  with  according  to  law,  which  in 
genera]  means  a  new  trial.' 

c.  Entry  of  Proper  Judgment.  —  Under  the  statutes  o 
many  states,  if  the  judgment  or  sentence  is  erroneous  or  unwar. 
ranted  the  appellate  court  may  give  the  judgment  or  sentenc: 
which  the  lower  court  should  have  given.* 

TUB  Satiilt  Xay  Be  Attained  by  reversing  the  erroneous  judgment 
and  entering  the  proper  one,*  without  any  remand  to  the  court 
below,^  or  by  remanding  the  cause  and  specifying  the  judgment 
to  be  entered.* 

Sentenoe  under  Erroneoiu  Theorj.  —  It  is  held  that  a  sentence  pro- 
nounced under  an  apparently  erroneous  view  cannot  be  main- 
tained by  the  appellate  court  on  a  different  theory.*  nor  should 
such  court  enter  the  proper  judgment  where  the  lower  court  has 

L  Zaner  v.  State,  90  Ala.  651;  Falk  lowrer  couti,  has  no  authority  as  an 
V.  People,  42  111.  331;  State  v,  Estoup,  appellate  court  to  do  what  the  lower 
39  La.  Ann.  906;  Spain  v.  State,  59  court  could  not  have  done,  and  it  can- 
Miss.  19;  Murphy  v.  State,  7  Coldw.  not,  therefore,  sentence  a  party  to  a 
(Tenn.)  519.  See  also  Acker  v.  State,  greater  punishment  than  could  have 
52  N.  J.  L.  259.  been  properly  imposed  in  the  court  be- 
8.  See  the  statutes  of  the  various  low.  Feeley's  Case.  12  Cush.  (Mass.) 
states:  and  see  Anthony  v.  State,  13  598. 

Smed.  &  M.  (Miss.)  263;  Beale  v.  Com.,  Sentenoe  More  Seyere  than  One  in  Lower 
25  Pa.  St.  11;  Jacquins  v.  Com..  9  Cush.  Gonrt.  —  On  appeal  from  a  sentence  of 
(Mass.)283;  Murphy  v.  State,  7  Coldw.  a  municipal  court  the  Superior  Court 
(Tenn.)  519;  £'jr/.  Jackson,  96  Mo.  116;  in  Massachusetts  may  impose  a  sen- 
Ex p,  Bethurum,  66  Mo.  545.  tence  more  severe  than  the  one  ren- 
in Horth  Garolfaia,  on  appeal  in  crim-  dered  by  the  municipal  court.  Batch- 
inal  cases,  the  Supreme  Court  does  not  elder  v.  Com.,  109  Mass.  361. 
pass  judgment.  Such  cases  are  sent  Sentenoe  by  Cironit  Conrt  in  Virginia, 
up  for  its  opinion  only,  which  is  certi-  —  A  prisoner  being  sentenced  by  the 
fied  to  the  court  below  with  an  order  Court  of  Oyer  and  Terminer  before 
to  proceed  to  judgment  and  sentence  which  he  was  tried  to  confinement  in 
according  to  law.  State  v.  Miller,  94  the  penitentiary  for  a  shorter  time  than 
N.  Car.  908  [follovnng  State  v,  Jones,  is  authorized  by  the  law  for  the  ofifense 
60  N.  Car.  16;  State  v.  Applewhite,  75  of  which  he  was  convicted,  the  Circuit 
N.  Car.  229].  Court  of  Henrico  county  and  the  city 
In  Woot  Virginia,  under  Acts  1893,  of  Richmond  may,  upon  the  proper 
c.  18,  §  19,  the  Circuit  Court,  on  revers-  proceedings  had  before  that  court,  cor- 
ing the  judgment  of  an  inferior  court  rect  the  error  and  sentence  the  prisoner 
in  whole  or  in  part,  because  erroneous,  for  the  shortest  period  fixed  by  the 
is  not  permitted  to  enter  up  such  judg-  statute  for  the  offense  of  which  he 
ment  as  the  inferior  court  should  have  wSs  convicted.  Logan's  Case,  5  Gratt. 
rendered  it,  but  it  must  *' remand  the  (Va.)692. 

same  back '*  that  a  final  judgment  may  8.  Brooks  v.    Com.,  4  Leigh  (Va.) 

be  entered.    State   v.  Bluefield  Drug  669;  Murry  v.  Com.,  5  Leigh  (Va.)  720; 

Co.,  41  W.  Va.  638.  Hall  v.  Com..  6  Leigh  (Va.)  615;  Jac- 

Sentonoe  Greater  than  Lower  OonrtConld  aulns  v.  Com.,  9  Cush.  (Mass.)  283; 

Bender.  —  It  is   the   very   nature   and  Anthony   v.   State,    13    Smed.    &    M. 

character  of  appellate  jurisdiction  to  (Miss.)  263. 

revise  doings  of  another  court  and  to  4.  State  v,  Gould,  26  W.  Va.   258; 

do  that  which  the  court  below  might  Mims  v.  State,  26  Minn.  494. 

have  done  and  ought  to  have  done.  5.  Beale  v.  Com.,  25  Pa.  St.  11. 

Bat  the  appellate  court,  though  it  has  6.  Boody   v.   People,   43   Mich.    .^4: 

larger  original   jurisdiction   than  the  Wilson  v.  People,  24  Mich.  410. 
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mistaken  the  law  and  its  powers,  but  the  case  should  be  remanded 
for  this  purpose  in  order  that  the  discretion  of  the  lower  court  be 
not  usurped.  * 

d.  Reformation,  Correction,  and  Modification — in  Gen- 
eral —  The  appellate  court,  in  the  exercise  of  power  with  which 
in  many  states  it  is  clothed  by  statute,  may  reform,  correct,  or 
modify  a  judgment  or  sentence  as  the  law  and  nature  of  the  case 
may  require,  and  as  thus  corrected  affirm  it.* 

Bentenoe  Unwarranted  or  EzcessiTe.  —  Where  a  judgment  or  sentence 
is  unwarranted  or  excessive  because  it  imposes  a  punishment  not 
authorized  by  the  statute  or  not  warranted  by  the  evidence,  the 
appellate  court,  under  express  statutory  provisions  in  many  states, 
may  and  usually  will  modify  and  correct  such  judgment  or  sen- 
tence to  conform  it  to  the  law  *  or  to  the  evidence,**  and  as  thus 
modified  or  corrected  affirm  it.* 

1.  Stale  V,  Mooney.  27  W.  Va.  546;  In   pursuance  of  Act  Pa.  June  16. 

State  V.  Gould.  26  W.  Va.  258.  1836.  the  Supreme  Court  may  on  ap- 

8.  Reyna  v.  State.  26  Tex.  App.  666;  peal  order  and  direct  that  the  sentence 

Bullard  v.  State.  (Tex.  Crim.  1899)  50  shall  be  so  modified  and  reformed  that 

S.   W.   Rep.  348;  Bradley  v.  State.  69  the  period  of  imprisonment  which  was 

Ala.  318;  People  v.  Fick,  89  Cal.  144.  to    begin    on    the    termination    of    a 

Beformation  to  Aocord  with  Jndgment,  sentence  on  another  indictment  since 

Sentence,  or  Verdict.  —  Under   various  reversed  shall   be  computed  from  an 

statutory  provisions  the  appellate  court  earlier    and    proper    time.      Mills    v. 

may.  and  in  a  proper  case  will,  reform  Com.,  13  Pa.  St.  631.     See  also  Brown 

either  the  j  udgment  or  sentence  or  both  v.  Com.,  4  Rawle  (Pa.)  259. 

to  make  them  conform  to  each  other  3.  Brown    v.    People.   39  Mich.  57; 

and  to  the  verdict  and  indictment,  and  Boody  v.  People,  43  Mich.  34;  Wilson 

thereupon  enter  judgment  of  affirm-  v.  People.  24  Mich.  410;   Territory  v. 

ance.     O'Bryan  v.  State,  27  Tex.  App.  Conrad,  i  Dak.  348;  People  v.  Reggel. 

339;  Purcelly  z'.  State,  29  Tex.  App.  i;  8  Utah  21;   Screen  v.  State,  107   Ga. 

Reyna  v.  State.  26  Tex.  App.  666;  Hill  715. 

V.  State,  10  Tex.  App.  673;  McDonald  4.  Fager  v.  State,  22  Neb,  332;  An- 

V,  State,  14  Tex.  App.  504;  Murphy  t/.  derson  v.  State,  26  Neb.  387;  Nelson  v. 

State,  7  Coldw,  (Tenn.)  519;  People  v.  State.  33  Neb.  528.     See   Simpson  v. 

Bradner.  107  N.  Y.  i.  State.  56  Ark.  8. 

Uncertainty  as  to  Verdict.  —  The  court  Change  from  Imprisonment  to  Fine.  — 
should  not  exercise  the  authority  to  re-  Where  the  defendant  was  convicted  by 
form  a  judgment  where  there  is  any  the  Court  of  General  Sessions  of  keep- 
uncertainty  whatever  as  to  the  verdict,  ing  a  disorderly  house  and  was  sen- 
It  is  the  verdict  which  constitutes  the  tenced  to  six  months  in  the  penitentt- 
basisof  every  judgment  in  causes  tried  ary,  and  the  testimony  failed  to  show 
by  jury,  and  where  it  is  certain,  judg-  the  personal  knowledge  of  the  defend- 
ments  to  be  rendered  thereon  should  ant  of  the  disorderly  conduct,  and  she 
and  may  be  made  to  conform  thereto,  denied  such  knowledge,  the  general 
But  where  it  is  uncertain  what  the  term  of  the  Supreme  Court  modified  the 
finding  is,  the  judgment  has  nothing  sentence  from  imprisonment  to  a  fine 
by  which  it  can  be  reformed.  O'Bryan  of  twenty-five  dollars.  People  v.  Miller, 
V,  Stale.  27  Tex.  App.  339.  (Supm.  Ct.  Geii.  T.)  39  N.  Y.  St.  Rep. 

Beformation  as  to  Beginning  of  Sen-  747. 

tenoe.  —  If  error  exists  as  to  the  time  6.  Johnson    v.    State,    94   Ala.    35; 

when   the  sentence  of  imprisonment  Bradley  z'.  State,  69  Ala,  318;  Burch  v. 

shall  begin,  the  appellate  court  may  Stale,  55  Ala.  136;  People  v,  Fick,  89. 

correct  the  error,  reform  the  judgment  Cal.  144;  Mims  v.  State,  26  Minn.  494; 

or  sentence,    and    affirm.     Prince    v,  Daniels  v.  Com.,  7  Pa.  Si.  371;  State 

State,  44   Tex.  480;    State   v.  Henry,  v,  Taylor,  7  S   Dak.  533;  Gardes  v.  U. 

6  Baxt.  (Tenn.)  539.  S.,  87  Fed.  Rep.  172.     See  also  Biooks 
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Saiteaee  EzeetiiTe  under  dreunsUaooi.  —  Where  the  judgment  and 
sentence  pronounced  are  within  the  limits  of  the  law  and  the 
jurisdiction  of  the  court,  the  appellate  court  will  not  ordinarily 
reduce  or  modify  them  on  the  ground  of  excessiveness  under  the 
circumstances,^  and  further  cannot  usually  on  this  ground  review, 
criticise,  or  interfere  with  the  judgment  or  sentence  in  any  way.* 

e.  Presence  of  Defendant.  —  The  reasons  for  requiring  the 
presence  of  the  defendant  in  the  lower  court  when  sentence  is 
rendered  have  no  application  to  the  judgment  of  the  appellate 
court,  and  the  absence  of  the  defendant  when  the  judgment  on 
appeal  is  rendered  is  not  erroneous  or  prejudicial.' 

V.  Com.,  4  Leigh  (Va.)  669;  Murry  tr.  Y.   Supp.    731;     People    v.    Baldwin, 

Com.,  5  Leigh  (Va.)  720;  Hall  v.  Com.,  (Supm.   Ct.   Gen.  T.)  4   N.  Y.  Supp. 

6  Leigh  (Va.)6i5;  Territory  v.  Conrad,  608. 

I  Dak.  348.  But    on    appeal    from    a    Court  of 

Sentenee  Within  Ezmm  Upheld  —  Other  Special  Sessions  to  a  County  Court  the 

Beaaon    for    Bevenal. —  Comp.    Laws  contention  that  the  sentence  should  be 

Mich.  1871,  §  7998  (Comp.  Laws  1897,  modified  because  excessive  and  severe 

§    11984),    authorizes     the     Supreme  will  not  be  entertained  where  it  is  not 

Court  to   uphold  an  excessive  judg-  presented   as    an   alleged  .ground    of 

ment  for  all  within  the  excess,  if  there  error  by  the  appeal  afiBdavit,  and  where 

is  no  other  reason  for  reversal.     But  the  return  does  not  bring  with  it  the 

the    statute    does    not    apply    where  evidence  so  as  to  show  to  the  appellate 

another  difficulty  stands  in   the  way.  court   the  facts  out  of  which   the   of- 

Boody  V.  People,  43  Mich.  34;  >\iIson  fense  arose.     People   t/.   Hildebrandt, 

V.  People.  24  Mich.  410.     For  the  doc-  (County  Ct.)  16  Misc.  (N.  Y.)  195. 

trine  prior  to  this  statute  see  Elliott  v.  2.  Hardison  v.   State,   95    Ga.    337; 

People,  13  Mich.  365;  O'Neil  v,   Peo-  Murphy  v.  State,  97  Ind.  579;  State  v. 

pie,  15  Mich.  275.  Davidson,  44  Mo.  App.  513;  Davis  v. 

Jury  Ignorant  of  Its  lUghte.  —  Where  State,  34  Neb.  558;  Wright  v.  State,  45 

the  jury    might   not    have  known    or  Neb.  44;  State  v.   Miller,  94  N.  Car. 

been  informed  that  it  might  find  the  902;  People  v.   Williams,  58  Hun  (N. 

prisoner  guilty  of  manslaughter  and  Y.  278;  People  v.  McGonegal,  136  N. 

fix  his  punishment  at  imprisonment  in  Y.  62;  Tarrant  v.  Slate,  4  Lea  (Tenn.) 

the  penitentiary  for  one  year  or  less,  483. 

the  appellate  court,  though  it  would  Where  the  Becord  Boes  Not  Show  the 

not  reverse  the  case  and  remand  for  a  evidence  or  good  cause  for  interference 

new  trial,    gave  to  the   prisoner    the  the  appellate  court  in  Iowa   will   not 

benefit  of  a  doubt,  and  directed  judg-  decide  upon  or  interfere  with  a  sen- 

ment  to  be  entered  and  certified  by  the  tence  claimed  to  be  excessive  and  un- 

clerk  of   the  appellate    court    to    the  duly  severe  under  the  circumstances, 

keeper  of  the  state   prison,  modifying  State  v.  Durston,  52  Iowa  635;  State  v. 

the  judgment  of  the  court  below  so  as  Turney,  77  Iowa  269;  State  v.  Hall,  97 

to   reduce   the    imprisonment    to  one  Iowa  400. 

year    from    the    date    of    conviction.  8.  Fielden   v.    People,   128  111.   595, 

Brown  v.  State,  34  Ark.  232.  affirmed   143    U.   S.   452;    Schwab    v. 

1.  State  V,  Davidson,  44  Mo.  App.  Berggren,   143  U.  S.  442;  Donnelly  v, 

513:  Wright  V.  State,  45  Neb.  44;  State  Stale,    26    N.   J.   L.   463:     People    v, 

V.  Hall,  97  Iowa  400.  Clark,   (Supm.   Ct.   Gen.  T.)   i    Park. 

On  Appeal  from  Conrt  of  Special  Set-  Crim.  (N.  Y.)  360;  State  v.  Overton,  77 

■ions.  —  By   express    authorizaiion    of  N.  Car.  485. 

Code  Crim.    Pro.    N.   Y.,  §  764,   the  The  Constitutional  Provifion  in  Illinois 

Court  of  Sessions  had  con) plete  juris-  that  "  in  all  criminal  proseculions  the 

diction  of  the  case  on  appeal  from  a  accused  shall  have  the  right  to  appear 

Court   of   Special   Sessions,   and   had  and  defend  in  person  and  by  counsel," 

power  to  modify  the    sentence    as  it  it  is  clear  ftom  the  connection  of  the 

deemed  best;  the  cause  could  not  be  clause,  has  reference  to  trials  at  nisi 

remitted  to  the  Special  Sessions.     Peo-  prius  only.     Fielden  v.  People,  128  III. 

pie  V,  Starks,  (Supm.  Ct.  Gen.  T.)  i  N.  595. 
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XVI  PBOOEEDnroB  nr  Lowee  Covet  Aftee  Appeal  —  1.  XTpon 
Affirmance  of  Judgment.  —  Where  the  appellate  court  simply 
affirms  the  judgment  of  the  court  below,  thereby  declaring  it  a 
valid  judgment  of  that  court  and  free  from  error,  such  judgment 
stands  as  of  its  original  entry  without  further  order  of  the  lower 
court  making  it  its  judgment ;  ^  and  ordinarily  in  such  case  there 
is  nothing  further  to  be  done  by  the  lower  court,  and  it  does  not 
again  give  judgment  or  sentence.* 

The  Eemaining  Duty  of  the  Lower  Court  is  to  take  the  necessary  steps 
and  make  the  necessary  orders  to  carry  the  judgment  into  execu- 
tion, except  in  cases  where  this  is  done  by  the  appellate  court.' 

1.  State  V.  Prater,  27  S.  Car.  599.  In  South    Carolina^   when,    pending 

2.  Hanrahan  v.  People.  95  111.  165,  appeal  from  a  judgment  which  is 
holding  that  where  a  judgment  of  con-  affirmed,  the  da5r  originally  fixed  for 
viction  is  affirmed  on  error  it  is  errone-  the  execution  has  passed,  ft  is  the  duty 
ous  for  the  lower  court  to  reinstate  of  the  Circuit  Court  on  remand  of  the 
the  case  on  its  docket  and  render  case  to  assign  a  new  day  for  the  exe- 
judgment  again,  but  thai  such  acti.:)n  cution.  State  v.  Prater,  27  S.  Car. 
will  have  no  effect  on  the  judgment  599. 

affirmed.  Execution  Where  Certiorari  to  fl^ieeial 

In  North  Carolina,  however.  It  is  h^ld  Sessions  Not  Issued.  —  Where  a  person 

that  even   though   there   is  no  err.)r,  convicted  at  a  Court  of  Special  Sessions 

after  the  case  is  remanded  the  Xowit  gave  notice  of  his  intention,  but  failed 

court  is  required  to  proceed  again  10  to  sue  out  a  certiorari  from  the  General 

judgment.     State  v.  Miller,  94  N.  Car.  Sessions,  the  latter  court  had  no  juris- 

908   [following  State  v.  Jones,   69   N.  diction  to   cause  the  sentence  of  the 

Car.   16;  State  v,   Applewhite,   75   N.  Special  Sessions  to  be  executed,  and  a 

Car.  229J.  certiorari  not  having  been  issued  the 

Change  in  Judgment  by  Lower  Court  Court  of  Special  Sessions  had  jurisdic- 
After  Afflrmanoe.  —  When  the  judgment  tion  to  carry  its  judgment  into  execu- 
of  an  inferior  court  is  affirmed  in  the  tion.  People  v,  Yates  Gen.  Sess.,  5 
Supreme  Court  it  becomes  so  merged  Wend.  (N.  Y.)  no. 
in  the  judgment  of  the  appellate  court  Exeontion  l^  Cirenit  Coort  of  Jutloe'e 
as  to  place  it  beyond  the  power  of  the  Judgment.  —  The  Michigan  statute  pro- 
lower  court  to  alter  or  modify  it  by  im-  viding  that  when  a  justice's  judjpment 
posing  the  statutory  alternative  pun-  is  affirmed  on  certiorari  the  Circuit 
ishment  of  imprisonment  at  hard  labor  Court  shall  order  the  sentence  to  be 
where  a  fine  assessed  has  not  been  executed  does  not  preclude  that  court 
paid  nor  judgment  confessed  therefor,  from  such  delays  as  the  party  may  de- 
Exp.  State,  94  Ala.  431.  sire  to  provide  for  appellate  proceed- 

8.  Power  and  Duty  of  Lower  Coort  in  ings  to  the  Supreme  Court,  nor  does  a 

General.  —  In    lowa^    by    Code    1873,  stay  of  execution  in  such  case  affect 

§§  4541-4545  (Code  1897,  §§  5465-54^8),  the  judgment  itself,   but   merely   the 

on    affirmance   of    the    judgment   all  time  of  its  enforcement.     Therefore, 

proceedings  to  carry  it  into  execution  where  on  writ  of  error  from  the  Su* 

must  be  had  in  the  lower  court.     State  preme  Court  the  action  of  tbe  Circuit 

V.  McEnturflf,  98  Iowa  415.  Court  in  affirming  on  certiorari  the  jus- 

In   A>w  York    where   the  Court  of  tice's   judgment   is  affirmed   and   the 

Appeals  has  affirmed  a  sentence  of  the  cause  is  remanded  to  the  Circuit  Court, 

Court  of   General   Sessions  and   has  that  court  has  power,  audit  is  its  duty, 

remitted   the   certificate,  the   General  to  proceed  to  crder  the  justice's  judg- 

Sessions,   under  Code  Crim.  Pro.  N.  ment  to  he   carried   out.      People  v, 

Y.,  §  549.  may  properly  direct  the  sen-  Blake,  54  Mich,  ^y^,  following  People 

tence   to    be    executed,  name   a    day  v.  Hobson,  48  Mich.  27. 

therefor,  and  make  all  orders  necessary  Prooeeding  Before  Mandate  Sent  Down, 

to  carry   the    judgment    into    effect.  — After  final  judgment  entered  in  the 

People  V,  Lyons,  (Supm.  Ct.)  6  N.  Y.  United  States  Supreme  Court  affirm- 

Crim.  133.  ing  a  judgment  of  a  Circuit  Court  of 
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8.  Upon  Altaration  or  Eeyenal  of  Judgment.  —  It  may  well  be 
that  where  the  appellate  court  modifies  or  alters  a  judgment 
appealed  from,  an  order  may  be  necessary  making  the  modified 
judgment  the  judgment  of  the  trial  court  before  the  latter  can 
proceed  to  enforce  it.*  If  the  judgment  or  sentence  is  reversed 
and  the  case  is  remanded  for  a  new  one,  the  verdict  to  stand,  the 
court  is  simply  to  render  the  lawful  or  prescribed  judgment  upon 
the  same  verdict.* 

liBtaiiM  Aft«r  Hew  Trial.  —  If  the  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial,  the  lower  court  is  not  bound  to  pro- 
nounce the  same  sentence  and  inflict  the  same  punishment  on 
the  second  conviction  as  it  did  on  the  first.' 

the  United  States  denying  an  applica-  People  v.  Woods,  84  Cal.  441;  Harris 
tion  for  a  writ  of  habeas  corpus,  in  v.  People,  138  111.  63;  Com.  t/.  Murphy, 
favor  of  a  person  convicted  of  murder  (Mass.  1899)  54  N.  E.  Rep.  860. 
by  a  state  court,  and  held  in  custody  3.  State  v.  Hopkins,  67  Iowa  285, 
by  the  authorities  of  the  state,  the  re.  holding  that  in  the  absence  of  a  show- 
straint  upon  the  jurisdiction  of  the  state  ing  to  the  contrary  on  the  record  it 
court  terminates,  and  that  court  has  will  be  presumed  1  hat  the  court  in  pro- 
power  to  proceed  in  the  case  without  nouncing  the  second  sentence  took  into 
waiting  for  the  mandate  to  be  sent  consideration  the  imprisonment  of  the 
down  from  the  Supreme  Court.  In  re  defendant  in  the  first  sentence  pending 
Jugiro,  140  U.  S.  291;  In  re  Boardman.  the  appeal,  as  required  by  the  Code 
169  U.  S.  39.  Iowa  1873.  §  4545  (Code  1897,  §  5468). 

1.  State  V.  Prater.  27  S.  Car.  599.  To    the    same    effect    see    Travis    v. 

%•  People  ».  Johnson,  71  Cal.  384;  Hunter,  (Iowa  1899)  80  N.  W.  Rep.  680. 
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SEPARABLE   CONTROVERSIES. 

See  article  REMOVAL   OF  CAUSES,  vol.  18,  p.  150. 


SEPARATE  TRIALS. 

By  Charles  H.  Street. 

I  07  Beveiial  Defendants  Jodttlt  Indicted,  521. 

I.  Right  to  Separate  Trials^  521. 

a.  In  Gemraly  521. 

b.  At  Common  iaw,  521. 

c.  Statutory  Prornsions,  523. 

3.  By  Whom  Separate  Trial  May  Be  Demanded^  525. 

3.  Time  of  Making  Application^  526. 

4.  Grounds f ^2 y, 

a.  In  General^  527. 

b.  That  Defenses  Are  Antagonistic^  527. 

c.  That  Evidence  Admissible  Against  Une  Defendant  Alone 

Will  Prejudice  Codefendants^  527. 

d.  Confessions  by  Codefendant,  528. 

e.  That  Testimony  of  Witness  Incompetent  on  Joint  Trial 

Is  Desired^  528. 
/.    That  Defendants  Have  Severed  in  Their  Pleas^  529. 
g.  Miscellaneous  Grounds y  529. 

5.  Order  Directing  Separate  Trials ^  530. 

6.  Practice  After  Separate  Trials  Have  Been  Ordered^  530. 

7.  Separate  Trial  Obtained  Otherwise  than  by  Direct  Applica- 

tion, 531. 

n.  Of  Sep  abate  Indictments,  532. 
m  Of  Separate  Issues  Baised  bt  the  Fleaddtos,  532. 
IV.  In  Civil  Actions,  533. 

1.  In  General,  533. 

2.  By  Whom  Separate  Trial  May  Be  Demafided,  534. 

3.  Time  of  Making  the  Application,  535. 

4.  Grounds,  535. 

a.  Different  Causes  of  Action  or  Distinct  Issues  Involved, 

535- 

b.  That  Evidence  Admissible  Against  One  Defendant  Alone 

Will  Prejudice  Codefendants,  536. 

c.  That  Testimony  of  Witnesses  Incompetenl  on  Joint  Trial 

Is  Desired,  537. 

d.  That  Defendants  Have  Severed  in  Their  Pleas,  537. 

e.  Miscellaneous  Grounds,  537. 
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5.  Practice  After  Separate  Trials  Have  Been  Ordered^  538. 

6.  Separate  Trial  Obtained  Otherwise  than  by  Direct  Applica- 

tion, 538. 

CROSS-R  EFERENCES. 

As  to  Splitting  Causes  of  Action^  see  article  ACTIONSyVoX,  i,  p.  148. 

Severance  on  Appeal^  see  article  APPEALS^  vol.  2,  p.  185. 

Separate  Trials  in  Condemnation  Proceedings^  see  article  EMI- 
NENT DOMAIN,  vol.  7,  p.  565. 

Severances  by  Defendants  in  Their  Answers  and  Pleas,  see  articles 
ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  861; 
PLEAS  AT  LAW,  vol.  16,  p.  579. 

Division  of  an  Action  into  Several,  see  article  SEVERANCE, 
post, 

I  Of  Several  Defendaktb  Joiittlt  Ikdicted  —  1.  Bight  to 
Separate  Trials  —  a.  In  General.  —  Several  defendants  jointly 
indicted  should  be  tried  together  unless  the  court  orders  separate 
trials,  either  of  its  own  motion  or  on  application  of  the  parties.^ 

b.  At  Common  Law — Discretion  of  court.  — At  common  law, 
where  two  or  more  defendants  are  indicted  or  informed  against 
jointly  the  court  may  allow  them  separate  trials,  but  it  is  well 
settled  that  the  allowance  of  separate  trials  rests  entirely  in  the 
discretion  of  the  court.  This  rule  applies  to  cases  of  felony  as 
well  as  of  misdemeanor,  and  an  appellate  court  will  not  interfere 
with  the  exercise  of  such  discretionary  power  unless  it  clearly 
appears  that  injury  has  resulted  from  its  abuse.* 

1.  Maton  V.  People,  15  111.  536;  Com.  Missouri .— YKxig^VdAd    v.   State,    14 

V.  James,  99  Mass,  438;  Com.  v.  Bing-  Mo.  413. 

ham,   158  Mass.  169;  Emery  v.  State,  North  Carolina.  —  State  v.  Smith,  2 

loi  Wis.  627.  Ired.  L.  (N.  Car.)  402;  State  v.  Gooch, 

8.  Alabama.  —  Hawkins  v.  State,  9  94  N.  Car.  987;  State  v.  Oxendine,  107 

Ala.  137;  Thompson  ».  State,  25  Ala.  N.  Car.  783;  State  v.  Hall,  108  N.  Car. 

41;  Waae  v.  Slate,  40  Ala.  74;  Parmer  776;  State  v.  Finley,  118  N.  Car.  1161; 

V.  State,  41  Ala.  416.  State  v,  Moore.  120  N.  Car.  570. 

Florida,  —  Ballard  v.   State,  31  Fla.  New  Hampshire.  —  Slate  v.  Doolitlle, 

266.  58  N.  H.  92. 

Georgia.  —  Slate   v,    Calvin,    R.    M.  Ohio.  —  Bixbee  v  State,  6  Ohio  86; 

Charlt.  (Ga.)  151.  Whitehead  v.  State,  10  Ohio  St.  449. 

Illinois.  —  Maton  r.   People,    15   111.  Pennsylvania.  —  Com.  z/.   Skupinski, 

536;    Johnson  v.   People,   22    III.  314;  9  Leg.  Int.  (Pa.)  54;  Com.  v.  Manson, 

Spies  V.   People,   122  111.   i;  Doyle  v.  2  Ashm.  (Pa.)  31;  Com.  v.  Place,  153 

People.     147    111.    394;      Gillespie    v.  Pa.  St.  314. 

People,  176  111.  238,  Rhode  Island,  —  State  v.   Ballou,  20 

Louisiana,  —  State  v.  Cazeau,  8  La.  R.  1.  607. 

Ann.  114;  State  v.  Taylor,  45  La.  Ann.  South  Carolina.  —State   r.    Wise,    7 

605;    Slate  V,   Lee,  46   La.  Ann.  623;  Rich.   L.   (S.  Car.)  412;    State  v.  Mc- 

State  V.  Desroc.  47  La.  Ann.  651.  Grew,  13  Rich.  L.  (S.  Car.)  316;  Slate 

Maine.  —  State  v.  Soper,  16  Me.  293;  v.  M'Lendon,  5  Sirobh.  L.  (S.  Car.)  85: 

Slate  V.  Conley,  39  Me.  78.  Stale  v.  Dodson,  14  S.  Car.  628;  State 

Massachusetts.  —  Com.   v.  Miller,  150  v.  Mitchell.  49  S.  Car.  410, 

Mass.  69;  Com.  v.  Powers,  109  Mass.  Tennessee.  —  Robinson    v.    State,    i 

353;    Com,    V,  McCluskey,   123  Mass.  Lea  (Tenn.)  673;    Holcomb   v.   State, 

401.  8  Lea  (Tenn.)  417;  Morrow  v.  State,  14 
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Beview  on  Appeal.  —  In  some  of  the  cases  it  is  stated  generally 
that  a  refusal  by  the  trial  court  to  grant  a  separate  trial  is  not 
assignable  as  error,  and  will  not  be  reviewed  on  appeal.*  The 
correct  rule,  however,  seems  to  be  that  the  action  of  the  trial 
court  will  be  reviewed  where  there  is  a  clear  abuse  of  discretion, 
but  not  otherwise;*  and  according  to  some  authorities  a  new 
trial  may  be  had  where  injury  has  resulted  from  abuse  of  discre- 
tion in  refusing  separate  trials.' 

In  Partictilar  Cmos.  —  By  the  weight  of  authority,  separate  trials 
may  be  had  upon  an  indictment  or  information  for  conspiracy,* 

Lea  (Tenn.)475;  lones  v.  State,  i6  Lea  net  the  language  of  Lord  Holt  in  Char- 

(Tenn.  )466;  Watson  v»  State,  i6  Lea  nock's  Case,  12  How.  Sr.  Tr.  1454,  3 

(renn.)6o4.  Salk.  81,  is  lo  be  interpreted;  for  it  is 

Vermont,  —  State  v.  Fournier,  68  Vt.  manifest  that  he  could  not  intend  that 

262;    State  V,  Sioughton,  51  Vt.  362;  there  could  not  be  a  joint  trial  where 

State  t/.  Meaker,  54  Vt.  112.  the   prisoners    challenged   separately, 

IVisconsin.  —  Emery    v.    State,    loi  for  no   rule  was  better  settled  in  his 

Wis.  627.  time  than  that  they  could.     Indeed,  in 

United  States.  —  U.   S.  v.  Marchant,  Rex  v.  Grahme,  12  How.  St.  Tr.  646, 

12  Wheat.  (U.  S.)  480;  U.  S.  v.  Wilson,  the  same  learned  judge  uses  similar 

I  Baldw.  (U.  S.)  78;  U.  S.  v,  Gibert,  2  language  in  a  sense  which  admits  of 

Sumn.  (U.  S.)  19.  no  other  interpretation;  and  this  was 

England, —  Reg.  v.  Ram,  17  Cox  C.  the  answer  given  to  it  when  cited  in  a 

C.  6og.  later  case  for  the  like  purpose.** 

Not  A  Katter  of  Bight.  —  In  U.  S.  v,  1.  Thompson   v.   State,   25  Ala.  41; 

Marchant,  12  Wheat.  (U.  S.)  480,  after  State  v.  Cazeau,  8  La.  Ann.  114;  Com. 

an  exhaustive  review  of  the  authorities,  c/.  Robinson,  i  Gray  (Mass.)  555;  State 

the  court  held  ihat  the  allowance  of  v,   Gooch,   94  N.   Car.   987;    State  v, 

separate  trials  was  a  matter  of  sound  Moore,  120  N.  Car.  570;  Com.  v.  Place, 

discretion  to  be  exercised  by  the  court  153  Pa.  St.  314:  State  v,  Meaker,  54 

with  all   due  regard   and   tenderness  Vt.  112. 

to  prisoners  according  to  the  known  8.  Maton  t^.  People,  15  111.  536;  John- 
humanity  of  criminal  jurisprudence;  son  v.  People,  22  III.  314;  Spies  v, 
and  that  a  severance  could  not  be  People,  122  III.  i;  Doyle  z'.  People,  147 
claimed  as  a  matter  of  right.  In  its  111.  394:  Gillespie  v.  People,  176  111. 
opinion  the  court  said:  "  The  circum-  238;  State  v,  Desroche,  47  La.  Ann. 
stances  already  alluded  to,  of  the  right  651:  State  v,  Oxendine,  107  N.  Car. 
of  each  prisoner  on  a  joint  trial  to  ex-  783;  Bixbee  v.  State,  6  Ohio 86;  White- 
ercise  his  full  right  of  peremptory  head  v.  State,  10  Ohio  St.  449;  Robin- 
challenge,  and  the  small  number  of  son  z/.  State,  i  Lea  (Tenn.)  673;  Emery 
jurors  usually  returned  on  the  panel  v.  State,  toi  Wis.  627. 
at  the  assizes,  account  in  a  very  satis-  8.  People  v,  Vermilyea,  7  Cow.  (N. 
factory  manner  for  the  language  used  Y.)  108;  Morrow  v.  State,  14  Lea 
in  some  of  the  cases,  as  to  the  neces-  (Tenn.)  475;  Watson  v.  State,  16  Lea 
sity  of  directing  separate  trials  where  (Tenn.)  604.  But  see  State  v.  Dodson, 
the  prisoners  refused  to  join  in  their  14  S.  Car.  628. 

challenges.     The  plain  reason  was  thai  4.  Davis    v.     People,    22    Colo,    i; 

otherwise  there  could  be  no  trial  at  all.  People  v,  Olcott,  2  Johns.  Cas.  (N.  Y.) 

fordefect  of  jurors,  at  the  same  assizes;  301;    Casper    v,   State.^  47   Wis.    535; 

and  therefore  the  courts,  in  furtherance  Thody's   Case,   i  Vent.   234;    Rex  v. 

of    public  justice,    were  accustomed,  Kinnersley,  1  Stra.  193;  Rex  t/.  Nicolls, 

without  the  consent  of  the  prisoners,  2  Stra.  1227;  Rex  v.  Cooke,  5  B.  &  C. 

to  direct  a  separate  trial.     In  this  way  538;  Reg.  v,  Ahearne,  6  Cox  C.  C.  6; 

the  reason  of  the  practice  is  understood  Reg.  v.   Kenrick,  5  Q.  B.  49,  48  E.  C. 

by   Lord    Hale  (2   Hale  P.  C,  c.  34,  L.  49.     Contra,  Slate    v,  Desroche,  47 

p.  263)  and  by  Hawkins  (Hawk.  P.  C.,  La.    Ann.   651;    Com.    v.    Manson.    2 

b.  2,  c.  4i,§9),  and  by  other  more  recent  Ashm.  (Pa.)  31. 

writers  on  common  law.     In  this  man-  A  Case  Most  Be  Very  Ezeeptloiud  in 
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and  upon  an  indictment  for  riot ;  *  but  their  allowance  in  a  prosecu- 
tion for  riot  rests  in  the  discretion  of  the  court,  and  cannot  be 
claimed  as  a  matter  of  right.' 

OChar  Joint  MnMf.  —  Separate  trials  may  also  be  granted  to 
defendants  jointly  indicted  for  adultery,'  or  lewd  and  lascivious 
cohabitation,^  or  incest.' 

c.  Statutory  Provisions.  —  In  many  of  the  states,  statutes 
bave  been  enacted  conferring  upon  defendants  jointly  indicted 
the  right  to  separate  trials.  Some  of  these  statutes  confine  the 
right  to  cases  where  the  indictment  is  for  a  felony,  while  by 
others  it  is  not  so  limited.' 

order  to  justify  the  allowance  of  sep-  for  an  offense  which  does  not  require 

arate  trials  on  an  indictment  for  con-  the  joint  act  of  two  or  more  persons  in 

spiracy.     Com.  v.  Bumm,  45  Leg.  Int.  its  commission.     Home   v.   State,  37 

(Pa.)  104.  Ga.  80. 

1.  Rex  V,  Scott.  3  Burr.  1262.  In  Indiana,  under  the  statute  (2  G. 

S.  McAllister  v.   State,  17  Ga.  618;  &  H.  416,  %  105),  when  two  or  more 

People  V.  Judson,  11  Daly  (N.  Y.)  23.  defendants   are  indicted  jointly,   any 

In  Georgia  a  party  indicted  for  a  riot  defendant  requiring  it  must  be  tried 

or  other  offense,   which    requires   the  separately.     Trisler  v.  State,  39  Ind. 

joint  act  of  two  or  more,  has  no  right  473:  Cain  v.  State,  44  Ind.  435.    And 

to  demand  a  separate  trial.     McAllis-  see  Horner's  Ind.  Stat.  (1896),  g  1822. 

ter  V.  State,  17  Ga.  618.  The  provision  of  the  statute  before 

8.  Wright  p.  Sute,  108  Ala.  60;  State  cited  applies  to  defendants  who  are 

r.  Carroll,  30  S.  Car.  85.  jointly  informed  against  for  felony  in 

4.  Delany  v.  People,  10  Mich.  241.  the  Court  of  Common  Pleas.    Johnson 

5.  Baumer  v.  State,  49  Ind.  544.  v.   State,    14    Ind.    574,   distinguishinj^ 

6.  In  Alahama,  by  statute  (Code  1886,  Lawrence  v.  State,  10  Ind.  453.  But  it 
§  4451),  defendants  jointly  indicted  does  not  apply  to  cases  where  the  de- 
may  be  tried  either  jointly  or  sep-  fendants  are  prosecuted  upon  informa- 
arately  as  either  may  elect.  It  has  ti on  for  a  misdemeanor;  in  such  a  case 
been  held  that  this  section  of  the  code  the  allowance  of  separate  trials  still  re- 
abolishes  the  discretionary  power  of  mains  in  the  discretion  of  Che  court, 
the  court,  and  that  where  a  demand  for  Hibbs  v.  State,  24  Ind.  140;  Douglass 
severance  is  properly  made  it  must  be  r.  State,  72  Ind.  385. 

allowed.     Andy  t/.  State,  87  Ala.  23;  In  Iowa  defendants  jointly  indicted 

Woodley  r.  State,  103  Ala.  23;  Wilkins  for  felony  may  demand  separate  trials, 

V,  State.  112  Ala.  55.  but  in  indictments  for  misdemeanors 

In  California  defendants  jointly  in-  severance  is  in  the  discretion  of  the 

dieted  have  the  right  to  demand  sep-  court.     State  v.  Gigher,  23  Iowa  318; 

arate   trials,   or  they  may  waive  this  State  r.  Kirkpatrick,  74  Iowa  505. 

ri^ht  and  be  tried  together.     Where  the  In  Miniisii^,  under  the  act  in  rela- 

tnal  is  joint,   the   defendants  cannot  tion  to  criminal   procedure  approved 

sever  in  their  challenges,  but  must  all  May  13,   1871,   defendants  jointly  in- 

join   therein.     People    r.    McCalla,   8  dieted  for  any  offense,  whether  felony 

Cal.   301;    and  see  Penal  Code   1897,  or  misdemeanor,  were  entitled  to  sep- 

§  T098.  arate  trials  as  a  matter  of  right.     Greer 

In  Colorado  where  several  defendants  v.  State,  54  Miss.  378.     But  by  Code 

are  jointly  indicted  and  some  of  them  1880,  §  3069,  this  right  was  restricted 

have  made  statements  which  are  ad-  lo  the  case  of  defendants  jointly  in- 

missible  in  evidence  only  against  them-  dieted  for  felony.     Stewart  r.  State,  64 

selves,  these  latter  defendants  must  be  Miss.  626;  and  see  Code  1892,  §  1417* 

tried  separately  under  Session  Laws  In    Montana  defendants  jointly   in- 

189X,  p.  132,  §  I.     Davis  V,  People,  22  dieted   for   felony   have    an    absolute 

Colo.  I.  right  to  separate  trials  when  applying 

In  Georgia  separate  trials  may  be  de-  therefor  in  accordance  with  the  terms 

manded  as  a   matter  of  right  where  of  the  statute,  but  defendants  jointly 

several  defendants  are  jointly  indicted  indicted  for  a    misdemeanor  may  be 
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The  AppliMtioii  —  Oomplianee  with  Statato.  —  In  order  to  take  advan- 
tage of  a  statute  permitting  separate  trials,  the  defendant  must 
apply  for  a  severance  at  the  time  and  in  the  manner  prescribed 

tried  jointly  or  separately  in  the  dis<  severance  as  a  matter  of  rigrht,  upon 

cretion  of  the  court.    State  v.  Davis,  demand,  where  the  application  is  made 

13  Mont.  384.  in  conformity  with  statute;   and  they 

In  Nevada  under  Com  p.  Laws,  §  1944,  may  also  choose  the  order  in  which  the 

it  is  provided  that  when  several  per-  separate  trials  shall  be  had.     Wiiley 

sons  jointly  indicted  are  tried  together,  v.  State,  22  Tex.  App.  408. 

they  shall    not   be  allowed    to   sever  In  Utah,  the  Crim.   Pr.  Act  of  i8;8, 

their  challenges,  but  must  join  therein.  §  262,  provrided  that  when  two  or  more 

It    seems    that    this    section    greatly  ^defendants  were  jointly  indicted  for 

abridges,  if  it  dors  not  entirely   take  a  felony,  any  defendant  requiring  it 

away,   the   discretion  of  the   District  must  be  tried  separately,  but  that  in 

Court  to  refuse  separate  trials,  at  least  other  cases  the  defendants   might  be 

in  a  case  where  it  is  made  to  appear  at  tried  separately  or  jointly  in  the  dis- 

the  proper  time  and  in  the  proper  way  cretion  of  the  court.     Under  this  stat- 

that  the  defendants,  on  account  of  the  ute  it  was  held  that  defendants  jointly 

antagonism  of  their  position,  cannot  Indicted  for  bribery  under  Rev.  Slat, 

join   in   their  peremptory  challenges.  U.  S.,  §  5451,  were  entitled  to  separate 

State  V.  McLane,  15  Nev.  345.  trials,  since  the  statute  last  mentioned. 

In  Hew  York,  according  to  the  earlier  although  it  does  not  characterize  the 

cases,   separate    trials    could    not    be  offense  as  a  felony  or  misdemeanor, 

claimed  as  a  matter  of  right,  in  any  prescribes  a  fine  and  imprisonment  as 

case   where  the   right  of  peremptory  punishment  therefor,    and    since   the 

challenge  did  not  exist.     People  z/.  Ver*  statutes  of  Utah  define  a  felony  as  a 

milyea,  7  Cow.  (N.  Y.)  369;   Shaw*s  crime   punishable   with  death  or  im- 

Case,  I   City   Hall  Rec.  (N.   Y.)  177;  prisonment  in  the  penitentiary.     U.  S. 

People  V.  Howell,  4  Johns.  (N.  Y.)  296.  v,  Jones,  5  Utah  552. 

And  this  rule  still  applies  to  indict-  In  Virginia    defendants  jointly    in- 

ments  for   misdemeanors.     People   v.  dieted  for  felony  are  entitled  as  of  right 

White.  55  Barb.  (N.  Y.)  606.     But  un-  to  separate    trials   where  application 

der  2  Rev.  Stat.  735.  §  20,  it  has  been  therefor  is  made  in  conformity  with  the 

held  that  defendants  jointly  indicted  statute;    but  in  indictments   for  mis- 

for    felony    are  entitled    to    separate  demeanors,  the  allowance  of  separate 

trials,   regardless  of  the  existence  or  trial  rests  in  the  discretion  of  the  court, 

nonexistence  of  the  right  of  peremp-  Curran's    Case,    7  Gratt.    (Va.)    619; 

tory  challenge.     People  v.   Williams,  Com.    v.   Lewis.   25  Gratt.   (Va.)  938: 

IQ  Wend.    (N.   Y.)  377;    Babcock   v.  Jones  r/.  Com.,  31  Gratt.  (Va.)  836. 

People,  15  Hun  (N.  Y.)  347.  In  Washington  defendants  jointly  in- 

In  Ohio  under  Crim.  Code,  §  153  (66  dieted  or  informed  against  are  entitled 

Ohio    L.    310;    Bates's    Annot.    Stat,  to  separate  trials  as  a  matter  of  right, 

(1897),  §  7302)  defendants  jointly  in-  provided   the  application   is  made  at 

dieted  for  a  felony  have  the  right  to  be  the  time  and  in  the  manner  prescribed 

tried  separately,  but  this  right  may  be  by   the   statute.    State   v.   Mason,    iq 

waived  by  failure  to  demand  a  sever-  Wash.  94. 

ance  at  the  proper  time.     Hullingertr.  Application  for  Forfher  Severanoe. — 

State,  25  Ohio  St.  441.  Where     several     persons    have    been 

In  OUahoma  the   right  to  separate  jointly  indicted,  and  two  of  the  num- 

trials  is  conferred  by  statute  upon  per-  ber  have  been  allowed,  on  their  own 

sons     jointly     indicted     for     felony,  application,    a    severance     from    the 

Nichols  V,  Territory.  3  Okla.  622.  others,  an  application  at  the  next  term 

In  Tennessee  under  the  Code  of  1873,  for  a  further  severance  between  the 
severance  of  defendants  jointly  in-  two  defendants  in  question  is  ad- 
dicted was  a  matter  of  right,  but  this  dressed  to  the  discretion  of  the  court, 
statute  was  repealed  by  chapter  40  of  Malachi  v.  State,  89  Ala.  134. 
the  Code  of  1875.  State  v.  Knight.  3  Aasignment  of  Error  on  Appeal.  —  In 
Baxt.  (Tenn.)  418.  Indiana^  since  a  refusal  to  grant  a  sep- 

In  Texas   under  a   provision  of  the  arate  trial  is  not  one  of  the  statutory 

Code  of  Criminal  Procedure    defend-  grounds  for  a  new  trial,  the  error  may 

ants  jointly  indicted  are  entitled  to  a  be  saved  by  a  bill  of  exceptions,  with- 
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in  the  statute;  and  where  the  statutory  requirements  are  not 
complied  with,  or  where  no  application  is  made,  the  matter 
remains  in  the  discretion  of  the  court,  as  at  common  law.* 

2.  By  Whom  Separate  Trial  Hay  Be  Demanded.  —  Although  the 
right  to  a  separate  trial  is  frequently  given  by  statute,  the  right 
to  a  joint  trial  is  never  conferred  upon  defendants  in  this  man- 
ner, nor  does  such  right  exist  at  common  law.*    It  follows  there- 


out a  motion  for  a  new  trial,  and  may 
be  assigned  as  error  in  the  Supreme 
Court.     Trisler  v.  Stale,  39  Ind.  473. 

Stipulation  as  to  Order  of  Trial. — 
Where  three  persons  are  jointly  in- 
dicted, and  enter  into  an  agreement 


common  law,  until  it  was  changed  by 
a  recent  act  for  the  summoning  of 
venires  and  empaneling  juries  in  crim- 
inal cases,  the  commonwealth  and  not 
the  prisoner,  in  case  of  joint  indict- 
ments, had  the  right  of  election  sub- 


that  two  of  their  number  shall  be  tried  jecl  to  the  control  and  discretion  of  the 

first,  which  agreement  is  signed  only  court,  whether  to  arraign  and  try  pris- 

by  the  one  whose  trial  is  postponed,  oners  or  defendants  jointly  indicted, 

the  other  two  are  not  bound  by  said  separately  or  jointly.     By  the  law  now 

agreement,  so  as  to  deprive  them  of  in  force  (see  Rev.  Crim.  Stat.,  Sessions 

their  right  to  a  severance  as  between  Acts  1847-48,  p.   149,  §g  11,   12),  each 

themselves  and  to  indicate  the  order  in  defendant   has  a   right  to  a  separate 

which  they  wish  to  be  tried.     Teiman  trial,  if  he  so  elect.     Indeed,  they  must 

V.  Slate,  28  Tex.  App.  144.  necessarily  be  tried  separately  where 

Indiotment  Againft  Prinoipal  and  Ao-  the  ofifense  is  felonv,  unless  they  elect 

oeMory. —  In  Texas  the  statute  relating  a  joint  trial  and  agree  in  their  chal- 

to  separate  trials  is  subject  to  the  gen-  leages.     But  even   if   they  should  so 

eral    provision    which    requires    that  elect,   the   attorney  for  the  common- 

where  a  principal  and  an  accessory  are  wealth  or  the  court  may  nevertheless 

indicted,  and  the  principal  is  arrested,  elect  to  have  a  separate  trial;  so  that 

he  shall   be   first  tried.     Williams  v,  whilst  any  and  every  joint  defendant 


State,  27  Tex.  App.  466. 

1.  Wilkins  v.  State,  112  Ala.  55. 
And  see  infra^  3.  Time  of  Making  Ap- 
plication, 


is  entitled  to  a  separate  trial  if  he  so 
elect,  against  the  will  of  the  court,  or 
the  attorney  for  the  commonwealth, 
joint  defendants  cannot  be  tried  jointly 


Failure  to  Set  Forth  Statutory  Groundi.  without  the  concurrent  election  of  them- 

—  Even   in   cases   where  the  right  is  selves,  on  the  one  hand,  and  the  attor- 

conferred  by  statute,   an   application  ney  for  the  commonwealth  or  the  court 

for  severance    must    set    forth    valid  on  the  other.     But  were  the  law  even 

reasons  in  its  support,  and  where  sep-  such,  as  the  objection  takes  for  granted, 

arate  trials  are  demanded  as  a  matter  that  it  was  the  right  of  the  prisoner 

of  right,  without  any  cause  shown,  the  to  be  tried  jointly  or  separately  at  bis 

court    in    its    discretion    may    refuse  election,  there  is  nothing  in  the  record 

the  application.     Caldwell  v.  State.  34  to  show  that  he  made  his  election  to  be 

Ga.  10.  tried  jointlv,  and  that  the  right  (if  it 

2.  Woodley  v.   State,    103   Ala.   23;  had  existed)  was  denied  him.    And  no 

Jackson   v.    State,    104  Ala.    i;    Yar-  such  fact  appearing  on  the  record  by 

brough  V.  State,   105  Ala.  43;  Wright  bill  of  exceptions  or  otherwise,  none 

V.  State,  108  Ala.  60;  Wilkins  v.  State,  such  can  be  presumed  to  have  existed. 

112  Ala.   55;  Shular  IT.  State,  105  Ind.  On  the  contrary,  the  presumption  must 

289;  Metzv.  State,  46  Neb.  547;  Arms-  be  that  he  elected  a  separate  trial,  as 

by  V.  People   2  Thomp.  &  C.  (N.  Y.)  he  was  so  tried  without  any  objection 

157.  spread  upon  the  record.'*     And  to  the 

Seyeranoe  oyer  Objeetion  of  One  De-  same  effect  see  Barnes  v.  Com.,  92  Va. 

fondant.  —  One  defendant  cannot  object  794;  Gathings  v.  State,  44  Miss.  343. 
to  a  severance  which  has  been  granted        Appeal  ftrom  Order  Directing  Separate 

on  motion  of  a  codefendant.     Berry  v,  TriflJs.  —  Where   a   defendant  appeals 

State,  4  Tex,  App.  492.  from  an  order  directing  that  he  be  tried 

Sereranoe  at  Instance  of  Conrt  or  Prose-  separately   from   his  codefendant,  an 

eation.  — In  Curran's  Case,   7   Gratt.  affidavit    made  by   said   codefendant, 

(Va.)  619,   the  court  said:    **  By  the  alleging  that  he  has  not  demanded  a 
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fore  that  a  severance  may  be  ordered  at  the  instance  of  the  state 
as  well  as  of  the  defendants;  ^  and  where  justice  so  requires,  the 
court  may  order  separate  trials  of  its  own  motion  without  waiting 
for  an  application  by  either  party.* 

3.  Time  of  Making  Application.  —  The  time  when  an  application 
for  severance  must  be  made  depends  largely  upon  the  practice 
of  the  particular  state  in  which  the  prosecution  is  had,  but  it  is 
generally  agreed  that  the  right  to  separate  trials  may  be  waived 
by  laches  even  in  jurisdictions  where  such  right  is  conferred  by 
statute.' 

separate  trial,  is  not  competent  to  show        In  England  it  has  been  held  that  the 

that  a  joint  trial   was  desired,  unless  court  has  no  authority  to  permit  sep- 

said  affidavit  appears  in  the  record  on  arate  trials  without  the  consent  of  the 

appeal.     Jones  v.  State,  152  Ind.  318.  prosecution.     Reg.  v.  Richards,  i  Cos 

1.  Stewart    z\    State.    58    Ga.    577:  C.  C.  62. 

State  r.  Marvin,  12  Iowa  499;  People  8.  Before  Impaneling  Jnrj.  —  A  mo- 
V,  Fuhrmann,  103  Mich.  593;  State  v.  lion  for  separate  trials  must  be  made 
Thaden,  43  Minn.  325;  Gathings  v,  before  the  work  of  impaneling  the  jury 
State,  44  Miss.  343;  Com.  v,  Hughes,  begins.  State  tr.  Mc Lane,  15  Kev.  345; 
n  Phila.  (Pa.)  430,  33  Leg.  Int.  (Pa.)  Nichols  v.  Territory,  3  Okla.  622. 
44;  Metz  V.  State,  46  Keb.  547;  People  Contra,  —  In  cases  where  the  allow- 
ed. Clark,  (Ct.  App.)  2  N.  Y.  St.  Rep.  ance  of  separate  trials  rests  in  the  dis- 
540;  People  V.  Stockham.  (Supm.  Ct.  cretion  of  the  court,  an  application  may 
Gen.  T.)  i  Park.  Crim.  (N.  Y.)  424:  be  refused  on  the  ground  that  it  comes 
Allen  V.  State,  10  Ohio  St.  287;  Cur-  too  late,  but  this  is  not  so  in  a  case 
ran's  Case,  7  Gratt.  (Va.)  619.  where   the   right   is  given  by  statute. 

Direction    of  Proseoating  Attorney.  —  In  a  case  of  the  latter  nature,  if  the 

As  a  general  rule,  the  public  prosecutor  application  is  made  after  the  jury  has 

has  a  right  to  elect  whether  defendants  been  impaneled  and  a  witness  sworn, 

jointly    indicted   shall   be    tried    sep-  the  jury  and  witness  must  be  resworn, 

arately  or  together,  and  the  courts  are  Babcock  v.  People,  15  Hun(N.  Y.)  347. 

not  disposed  to  interfere  with  the  ex-  But   (o   the   contrary  see   Nichols    r. 

erciseof  this  discretion;  where  counsel  Territory,  3  Okla.  622. 

for  the  United  States  agree  to  separate  Before  jury  Is  Sworn.  —  In  Georgia  it 

trials,  the  court  will  not  interfere.     U.  has  been  held  thai  a  motion  for  sepa- 

S.  V.  Wilson,  T  Baldw.  (U.  S.)  78.  rate  trials  comes  too  late  after  the  jury 

Upon  Appeal  firom  an  Order  Directing  has  been  sworn  and  part  of  the  evi- 

Sepurate  Trials,  where  the  record   fails  dence  heard.     Mcjunkins  v.  State,  10 

to  disclose  upon  whose  motion  the  sev-  Ind.  140. 

erance  was  granted,  and  where  it  ap-  In  IVashington  defendants  jointly  in- 

pears  that   no    objection    to  separate  dieted  have  an  absolute  right  to  sep- 

trials  was  made  until  after  the  selec-  arate  trials,  provided  they  avail  them- 

tion  of  the  jury,  the  ruling  of  the  trial  selves  of  this  right  when  the  cause  is 

court  in  ordering  the  severance  will  be  assigned  for  trial;  after  that  time  the 

affirmed.     Metz  v.  State,  46  Neb.  547,  allowance  of  a  severance  rests  in  the 

citinfr  State  v.   McLane,   15  Nev.  345.  discretion  of  the  court  until  the  jury  is 

and  Mcjunkins  v.  State,  10  Ind.  140.  sworn,  and  after  the  swearing  of  the 

2.  Shular  v.  State,  105  Ind.  289;  jury  the  court  has  no  power  to  allow 
Roesel  v.  State,  62  N.  J.  L.  216;  Peo-  separate  trials.  State  v.  Mason,  19 
pie  V,  Williams,  19  Wend.  (N.  Y.)  377;  Wash.  94. 

State  V,  Yancey,  3  Brev.  (S.  Car.)  306.  After  Electing  to  Be  Tried  Jointly,  and 

After  Conviction  of  One  Defendant  and  after  evidence  has  been  heard  on  the 

Xistrial  as  to  Another.  —  Where  two  de-  trial,  it  is  too  late  to  demand  a  sever- 

fendants  are  tried  jointly  and  one  is  ance.     Trowbridge  v.  State,  74  Ga.  431. 

found  guilty,  and  as  to  the  guilt  of  the  Where    a   separate    trial    has  been 

other  the  jury  do  not  agree,  the  court  waived  in  open  court,  and  where  the 

has  power  to  make  a  mistrial  as  to  the  jury  has  been  drawn,  selected,  and  ac- 

latter,  and  try  him  alone  at  the  next  cepted,  but  not  yet  sworn,  it  rests  in 

term.     State  v.  Hall,  108  N.  Car.  776.  the  discretion  of  the  court  to  refuse  an 
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4.  Oronnds  —  a.  In  General.  —  An  application  for  a  sever- 
ance must  be  supported  by  an  affidavit  setting  forth  the  grounds 
on  which  it  is  based. ^ 

b.  That  Defenses  Are  Antagonistic.  —  Where  the 
defenses  of  several  defendants  jointly  indicted  are  antagonistic 
to  each  other,  it  is  generally  held  that  separate  trials  should  be 
allowed.* 

c.  That  Evidence  Admissible  Against  One  Defendant 
Alone  Will  Prejudice  Codefendants.  —  separate  Triab  Are 

Properly  Granted  where  it  appears  that  a  defendant  would  be  preju- 
diced on  a  joint  trial  by  the  reception  of  evidence  which  is  not 
admissible  as  against  him,  but  which  is  competent  as  against  his 
codefendant.' 

a.ppIication  for  severance.     People  v.  Where  One  Belles  on  Onllt  of  Another. 

AIviso,  55  Cal.  230.  —  In  Pennsylvania  it  has  been  held  that 

Before  Ezerelsing  Bight  to  Challenge  the  fact  that  one  defendant  is  attempt- 
Jurors. —  An  application  for  separate  ing  to  escape  b^  throwing  the  blame 
trials  must  be  made  before  exercising  on  his  codefendant  is  no  reason  for 
the  right  of  challenge,  otherwise  the  granting  separate  trials.  Com.  v. 
right  to  severance  conferred  by  the  Place,  153  Pa.  St.  314. 
criminal  code  will  be  deemed  to  have  Essential  Averments  of  Affidavit.  —  In 
been  waived.  HuUinger  v.  State,  25  State  v.  McLane,  15  Nev.  345.  the  affi- 
Obio  St.  441.  davit  in  support  of  a  motion  for  sepa- 

Within  Time  Proeoribed  by  Bnle  of  rate  trials  stated  in  general  terms 
Conrt.  —  In  Givens  v.  State,  109  Ala.  "  that  the  theory  and  grounds  of  de- 
39,  after  the  defendants  had  been  fense  of  the  said  G.  W.  McLane,  Jr., 
arraigned  and  had  respectively  pleaded  are  entirely  incompatible  and  in  con- 
to  the  indictment,  and  after  a  day  had  flict  with  the  theory  and  grounds  of 
been  set  for  the  trial,  and  an  order  defense  of  Mclnlire,  each  with  the 
made  for  the  summoning  of  a  special  other."  The  trial  court  held  that  the 
venire  for  the  trial  of  the  cause,  they  grounds  stated  in  this  affidavit  did  not 
demanded  a  severance,  but  the  appli-  justify  the  allowance  of  separate  trials, 
cation  was  denied  on  the  ground  that  and  on  appeal  from  this  ruling  its  de- 
it  came  too  late  under  a  rule  of  practice  cision  was  sustained.  In  its  opinion 
adopted  by  the  court.  the  appellate  court  said:    "This  was 

1.  Mitchell  V,  State,  92  Tenn.  668.  too  indefinite  to  disclose  the  real  merits 

After     Joint    Fleas.  —  By     pleading  of  the  application.     It  should  have  been 

jointly  to  a  joint  indictment   the  de-  explicit  to  the  effect  that  each  defend- 

fendants   waive    separate    trials,   and  ant  had  accused  the  other  of  the  mur- 

a  severance  will   not   be   allowed   for  der,  and  that,  under  the  circumstances, 

causes  arising  after  such   pleas  have  neither  could  be  acquitted  except  upon 

been   filed,    unless  the  application  is  the  hypothesis  that  the  other  was  solely 

supported  by  an  affidavit  setting  forth  guilty.     Nothing  like  this  could  be  in- 

the  ground  on  which  it  is  based.     Hill  ferred  from  the  terms  of  the  affidavit, 

V,  State.  2  Yerg.  (Tenn.)  246.  and  in  the  absence  of  a  sufficient  state- 

8.  Ballard    v.   State,   31     Fla.    266;  ment  of  facts  we  do  not  think  the  court 

State  V.  Lee,  46  La.  Ann.  623;  State  v,  erred  in  denying  the  motion." 

Desroche,  47  La.  Ann.  651;  Roach  z'.  8.  White  z^.  People,  81  III.  333;  Com. 

State,    5   Coldw.  (Tenn.)  39:    Morrow  v.  Seeley,   167   Mass.    163;  Watson   v, 

V.  State,  14  Lea  (Tenn.) 475;  Emery  v.  State,  16  Lea  (Tenn.)  604. 

State.  loi  Wis.  627.  Essential  Averments  of  Affidavit.  —  In 

Defenseo  Kot  the  Same.  —  That  the  de-  Gillespie  v.   People.   176  111.  238,  the 

fense  of  one  prisoner  will  implicate  the  affidavit  in  support  of  a  motion  for  sep- 

others,   is  good  ground   for  separate  arate  trials,  by  one  of  the  defendants, 

trials.     U.  S.  v.  Wilson,  i  Baldw.  (U.  alleged  that  part  of  the  testimony  com- 

S.)  78;    Reg.  V,  Jackson,  7  Cox  C.  C.  petent  against    his    codefendant  was 

357*  InQQmpetent  as  to  him;  that  the  sep- 
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Denial  of  BeTeranoe  —  Effect  of  Inetmetiont  to  Jury.  —  In  such  cases, 
however,  the  action  of  the  trial  court  in  refusing  a  severance  will 
not  be  reversed  on  appeal,  if  it  is  shown  that  the  jury  was  prop- 
erly instructed  as  to  how  far  and  against  whom  the  evidence  in 
question  was  to  be  considered,  and  that  no  prejudice  has  in  fact 
resulted  from  trying  the  defendants  jointly.^ 

d.  Confessions  by  Co  defendant.  —  Where  one  of  several 
defendants  jointly  indicted  has  made  admissions  or  confessions 
implicating  others,  a  severance  should  be  ordered  *  unless  the 
attorney  for  the  state  expressly  declares  that  such  statements 
will  not  be  offered  in  evidence  on  the  trial.' 

e.  That  Testimony  of  Witness  Incompetent  on  Joint 
Trial  Is  Desired.  —  In  some  states  separate  trials  are  allowed 
where  one  of  the  defendants  desires  to  use  a  codefendant,*  or  the 

arate  counsel  of  the  defendants  had  4.  Jones  c^.  State,  i6  Lea (Tenn.)  466; 
different  ideas  in  many  ways  about  the  Reg.  v,  Bradlaugh,  15  Cox  C.  C.  217. 
management  of  the  defense ;  and  that  Texas  —  Sufficiency  of  Affidavit  on 
he  could  prove  an  alibi  which  was  in-  Which  Application  Is  Based, — In  Texas 
applicable  to  his  codefendant.  It  was  it  is  provided  by  statute  that  where 
held  that  this  affidavit  did  not  set  forth  several  persons  are  jointly  indicted, 
sufficient  grounds  for  the  allowance  of  any  one  of  them  who  desires  the  testi- 
a  severance,  and  the  application  was  mony  of  a  codefendant  may  move  for 
refused.  a  severance,  and  may  also  demand 
Where  a  motion  for  separate  trials  that  the  codefendant  whose  testimony 
is  made  on  the  ground  that  evidence  is  desired  shall  be  tried  first;  and  the 
given  against  one  defendant  on  a  joint  court  has  no  power  to  refuse  such 
trial  would  prejudice  the  other,  the  application  where  it  is  made  in  con- 
evidence  alleged  to  be  prejudicial  must  formity  with  the  statute.  Under  this 
be  set  out  in  the  application,  and  a  statute  it  has  been  held  that  an  affi- 
motion  which  merely  states  that  such  davit  in  support  of  such  application  is 
evidence  will  be  given  maybe  refused,  sufficient  which  substantially  complies 
notwithstanding  it  is  accompanied  by  with  the  statute,  and  which  alleges 
an  affidavit  alleging  that  **  the  facts  in  that  the  defendant  verily  believes  that 
the  above  motion  are  true."  Ballard  there  is  no  evidence  against  his  co- 
V.  State,  31  Fla.  266.  defendant.      Reed  v.   State,   11   Tex. 

1.  Com.  V,  Bingham,  158  Mass.  169;  App.  509. 

Com.  V,  Seeley,  167  Mass.  163;  State  v.  Where  Allowance  of  Severance  Would 

Finley.  118  N.  Car.  1161;  U.  S.  v.  Ball,  Cause    Delay,  —  Defendants    applying 

163  U.  S.  662.  for  a    severance    under   this  statute, 

2.  Davis  t^.  People,  22  Colo,  i;  State  however,  must  be  in  court  ready  to 
V,  Lee,  46  La.  Ann.  623;  State  v,  proceed  with  the  trial  of  the  cause 
Desroche,  47  La.  Ann.  651;  Com.  v,  without  delay,  and  a  severance  may 
James,  99  Mass.  43S;  Morrow  v.  State,  be  refused  where  the  defendant  whom 
14  Lea  (Tenn.)  475.  But  see  Ballard  it  is  desired  to  have  first  tried  has  not 
V,  State,  31  Fla.  266.  been  arrested,  or  has  forfeited  his  bail 

In  England  a  separate  trial  will  not  and  is  at  large,  Anderson  v.  State,  8 

be  allowed   on   the  ground    that  the  Tex.  App.  542;  or  where  such  defend- 

depositions    disclose    statements    and  ant  is  sick,  and  the  result  of  granting 

confessions  made  by  one  prisoner  im-  the  motion  would  be  to  postpone  in- 

plicating  another,  which  are  calculated  definitely  the  trial,  Thompson  v.  State, 

to  prejudice  the  jury,  and  that  there  is  35  Tex.  Crim.  511. 
no  legal  evidence  disclosed  against  the        Severance  Unnecessary.  — Where  the 

prisoner.     Reg.  v,  Blackburn,  6  Cox  case  has  been  dismissed  as  against  the 

C.  C.  333.  defendant  whose  testimony  is  desired, 

8.  State  v,  Ducote,  43  La.  Ann.  185;  and  he  has  been  permitted  to  testify 

State  V,   Gournet,  43   La.   Ann.   iq7;  for  his  codefendants,  it   is   not  error 

State  V.  Tftylpfi  45  L^*  Ann.  ^5.  to  refuse  a  severance.      Williams  v, 
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wife  or  husband  of  a  codefendant,  as  a  witness  in  his  favor ;  ^  but 
the  rule  in  most  jurisdictions  seems  to  be  that  an  application  for 
a  severance  based  on  these  grounds  is  addressed  to  the  discretion 
of  the  court,  and  that  no  exception  lies  to  its  refusal.* 

A  Btyeranee  Kay  Be  Granted  on  Motion  of  tlie  State  where  the  wife  of 
one  of  the  defendants  is  an  important  witness  against  his 
codefendants.' 

/.  That  Defendants  Have  Severed  in  Their  Pleas.  — 
There  is  a  conflict  of  authority  as  to  whether  a  severance  by  the 
defendants  in  their  pleas  necessitates  the  allowance  of  separate 
trials.'* 

g.  Miscellaneous  Grounds.  —  The  following  reasons  have 

been  held  to  be  insufficient  to  warrant  the  allowance  of  separate 
trials,  namely:  that  on  a  joint  trial  the  defendants  may  be  some- 
what prejudiced  in  the  exercise  of  their  right  to  challenge  jurors;  * 

State,  (Tex.  Crim.  1898)  44  S.  W.  Rep.  government  is  not  to  be  deprived  of  its 

1 103.  rights  merely  because  the  prisoners  re- 

Where  the  Defendant  First  Tried  Is  quest  a  separate  tiial.     In  a  joint  trial 

Convicted  his  coaefendants  are  not  en-  the  goveinmeni  has  a  right  to  exclude 

titled  to  a  continuance  until  the  valid-  all  the  prisoners  from  being  witnesses, 

ity  of  his  conviction  is  determined  on  If  the  court  deprive  the  government  of 

appeal.     Slawson  v.  State,  7  Tex.  App.  this  right,  it  is  an  exercise  of  power 

63;  Myers  v.  State,  7  Tex.  App.  640.  which    may   sometimes    subvert    the 

1.  Com.  V,  Manson,  2  Ashm.  (Pa.)  purposes  of  justice.  It  certainly  does 
31;    Morrow  v.  State,  14  Lea  (Tenn.)  not  necessarily  promote  ir." 

475;  Watson  V,  State,  16  Lea  (Tenn.)        Where  Evidence  Is  Not   Material. — 

604;  Emery  v.  State,  loi  Wis.  627.  Where  the  wife  of  one  of  the  defend- 

2.  State  V.  Wise,  7  Rich.  L.  (S.  Car.)  ants  has  testified  on  a  former  trial,  and 
4T2;  State  v,  McGrew,  13  Rich.  L.  (S.  it  clearly  appears  that  her  evidence  is 
Car.)  316.  not  material  to  her  husband's  codefend- 

In  Maisaehusetts.  —  In  an  early  case  ant,  a  motion  by  the  latter  for  a  bep- 

in   Massachusetts   it   was  said  that  a  arate  trial  to  enable  him  to  obtain  her 

separate  trial  would  be  granted  if  one  testimony  is  properly  refused.     Emery 

of  the  defendants  wished  to  use  the  v.  State,  loi  Wis.  627. 

wife  of  the  other  as  a  witness.     Com.  8.  State  v,  Marvin,  12  Iowa  499. 

V.  Easland,  i  Mass.  15.     But  in  later  4.  A  Plea  of  Chiilty  Interposed  by  Ono 

cases  it  has  been  held  that  a  motion  Defendant  Alone  operates  as  a  severance 

based  on  such  grounds  rests  entirely  in  as  to  him,  and  his  codefendants  cannot 

the  discretion  of  the  trial  court.     Com.  object.     Woodley  v.  State,  103  Ala.  23 

V.  Eastman,  i  Cush.  (Mass.)  189;  Com.  [e^^rru/iMi^ Thompson  v.  Slate,  25  Ala. 

V.  Robinson,  i  Gray  (Mass.)  555.  41];    Calloway  ».  State,   103  Ala.  27; 

Ijx  the  Federal  Courts.  —  In  U.  S.  v,  Lee  v.  State,  51  Miss.  566. 

Gibert,  2  Sumn.  (U.  S.)  19,  the  defend-  Hot  Entitled  to  Severanoe  as  of  lUglit.  — 

ants  moved  for  separate  trials  in  order  "  The  principle  is  clearly  laid  down  by 

that  they  might  use  the  testimony  of  the  text  writers  on  the  subject  and  in 

each  other  in  their  defense.     In  over-  a  number  of  authoritative  decisions, 

ruling  the  motion  the  court  said:    "  It  that  the  defendants  cannot  claim  sep- 

is  clear  by  law  that  confederates  in  the  arate    trials    as   a    matter    of    right, 

same  piracy,  put  upon  trial  at  the  same  although  they  sever  in  their  pleas,  but 

time,  are  not  competent  witnesses  for  that  the   court  in  its  discretion   may 

each   other.     And    1   do    exceedingly  allow   them   to   be   tried  separately.  ' 

doabt   whether   in    point    of    law    the  Per  Breaux,  J.,  in  State  v,  Taylor,  45 

court  possess  the  right   to  make  wit-  La.  Ann.  605. 

nesses  competent  in  a  trial  by  any  act  5.  Com.    v,   Seeley,    167  Mass.  163; 

of  their  own,  who  would  otherwise  be  Wellington's  Case,    i   City  Hall  Rec. 

incompetent.      The    government  has  (N.    Y.)   144;    U.   S.   v,  Marchant,  12 

rights  as  well  as  the  prisoners.     The  Wheat.  (U.  S.)  480. 
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that  one  of  the  defendants  has  made  an  arrangement  with  the 
prosecuting  attorney  providing  for  his  discharge  without  sen- 
tence;* that  one  of  the  defendants  is  very  young  and  suffers 
from  deafness;*  that  a  defendant,  charged  as  principal  in  the 
second  degree,  alleges  that  he  had  no  connection  with  the  crime, 
and  believes  that  he  cannot  have  a  fair  trial  if  tried  jointly  with 
his  codefendants;  *  that  one  of  the  defendants  is  not  ready  for 
trial.* 

6.  Order  Directing  Separate  Trials.  —  Where  the  record  shows 
that  the  defendants  have  in  fact  been  tried  separately,  or  where 
it  can  justly  be  inferred  therefrom  that  a  severance  was  allowed 
by  the  court,  a  failure  to  make  and  enter  a  formal  order  directing 
separate  trials  does  not  constitute  reversible  error,  nor  does  it 
furnish  ground  for  a  new  trial.* 

6.  Practice  After  Separate  Trials  Have  Been  Ordered  —  Order  of  TrUli. 
—  After  a  severance  has  been  granted,  the  order  in  which  the 
trials  shall  take  place  rests  in  the  discretion  of  the  prosecuting 
attorney,  subject  to  the  control  of  the  court.* 

The  Seoordi  in  the  Several  Cases  Become  Entirely  Distinct,  and   it  is  to  all 

1.  Com   V.  Thompson,  io8  Mass.  461.     v.  Stale,  7  Ga.   2;  Winkle  v.  State,  20 

2.  People  V.  Judson,  11  Daly  (N.  Ga.  667;  Sraie  v.  Nash,  7  Iowa  347; 
Y.)  I.  Stale  V.  Hudson,  50  Iowa  157;  State  v. 

8.  Mask  V.  Stale,  32  Miss.  405.  Underwood,   57  Mo.  40;  Patterson  v, 

4.  Ballard  v.  Stale.  31  Fla.  266.  People.  46  Barb.  (N.   Y.)  625;  People 

5.  Dias  ».  Stale,  7  Blackf.  (Ind.)  20;  v.  Mclntyre,  (Supm.  Ct.  Gen.  T.)  t 
Slate  t/.  Johnson,  34  La.  Ann.  48;)  Hess  Park.  Crira.  (N.  Y.)  371;  Shay  v.  Com. 
V.  State,  5  Ohi  >  5.  36  Pa.  St.  305. 

Entry  of  Formal  Order  of  Severance.  —  Qnallfieation  of  the  Bnle.  —  *'  It  is  true 
In  State  v.  Thaden,  43  Minn.  325,  the  that  when  joini  defendants  '  sever,'  ihe 
case  against  one  defendant  was  sep-  stale  has  the  right  to  elect  which  shall 
arately  moved  for  trial  by  the  state,  be  first  put  on  trial.  But  this  can 
and  the  jury  was  sworn  without  objec-  mean  no  more  than  if  the  state  and  all 
lion,  but  the  defendant,  having  been  of  the  defendants  are  at  the  same  time 
convicted,  appealed  from  an  order  re-  ready  for  trial, and  the  defendants  sever 
fusing  a  new  trial,  on  the  ground  and  there  is  a  disagreement  between 
that  no  order  directing  a  severance  the  state  and  the  defendants,  as  to 
had  been  made,  and  that  the  trial  was  which  of  the  defendants  shall  be  tried 
therefore  irregular.  On  appeal  this  first,  then  the  state  shall  have  the  priv- 
objection  was  overruled,  and  the  court  ilege  of  saying  which  of  them  shall  be 
said:  "We  think  the  couri  did  not  tried  tiisl.  In  case  of  severance,  some 
lose  its  right  and  authoiity  to  pro-  one  of  the  defendants  has  to  be  tried 
ceed  with  the  separate  trial  of  defend-  first;  and  when  ihey  are  all  pressing 
ant  Thaden  because  no  formal  order  for  trial  at  the  same  time,  somebody 
therefor  was  made  and  entered  when  has  to  say  which  shall  be  the  first,  else 
or  before  the  case  was  called.  The  a  trial  cannot  take  place.  But  this 
prosecution  moved  the  case  of  *  The  ^necessity  exists  only  in  cases  in  which 
State  against  Thaden,'  and  it  was  so  the  defendants,  or  more  than  one  de- 
understood  by  both  parties,  and  the  fendant.  are  at  the  same  time  pressing 
defendant  made  no  objection  until  ihe  for  trial.  This  case  was  not  of  that 
jury  were  sworn,  and  we  must  pre-  sort.  In  this  case  one  of  the  defend- 
sume  that  they  were  sworn  in  the  case  anis  had  continued  the  case  as  to 
against  him,  and  not  against  all  the  himself.  There  existed,  therefore,  no 
defendants."  And  to  the  same  effect  obstacle  to  the  trial  of  the  other  de- 
see  Hess  V.  State,  5  Ohio  5.  fendant."     Per  Benning,  J.,  in  Winkle 

6.  Jones  v.  Slate,  iGa.  610;  Studstill  v.  State,  20  Ga.  666. 
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intents  and  purposes  as  though  the  defendants  were  charged  in 
separate  indictments.^ 

FlMe  of  TriaL  —  The  trials  must  all  take  place  before  the  same 
court,  and  the  same  division  thereof,  and  it  is  irregular  to  hold 
them  simultaneously  before  different  divisions.* 

The  Jury  Shoiild  Be  Sworn  Boparataly  for  the  trial  of  each  defendant, 
but  where  they  have  been  so  sworn  the  fact  that  they  were 
impaneled  before  the  order  for  a  severance  was  entered,  is 
immaterial' 

ProMiiee  of  Partloo  and  Attornoyi  at  Trial.  —  Where  separate  trials 
have  been  granted,  the  attorney  for  one  defendant  may  attend 
the  trial  of  the  others,  and  in  fact  it  is  his  duty  to  so  attend  and 
to  watch  the  progress  of  the  trial  in  order  that  his  client's  inter- 
ests may  not  be  sacrificed  by  his  codefendants.^  In  such  cases 
also  the  court  may  compel  the  attendance  of  any  one  of  the 
defendants  at  the  separate  trial  of  the  others.* 

Whm  the  Indiotmont  Contains  BoTtral  Connti,  each  defendant  must  be 
placed  on  trial  as  to  the  whole  indictment  notwithstanding  the 
prior  acquittal  of  other  defendants  as  to  some  of  the  counts.* 

Tho  Aoqnlttal  of  Ono  Bofondant  on  a  separate  trial  does  not  bar  a 
subsequent  conviction  of  his  codefendants."*^ 

y«rdiot  and  Jndgmont.  —  Although  the  indictment  is  against  several 
defendants  a  verdict  rendered  on  a  separate  trial  of  one  of  them, 
finding"  the  defendant  "  guilty,  is  sufficient,  and  an  objection 
that  it  does  not  properly  specify  which  defendant,  is  properly 
overruled.®  A  separate  judgment  must  be  entered  against  each 
defendant,  and  the  clerk  is  entitled  to  a  fee  for  the  entry  of  each 
judgment.* 

7.  Separate  Trial  Obtained  Otherwise  than  by  Direct  Application.  — 
Where  one  of  several  defendants  jointly  indicted  is  not  in 
custody,  the  court  may,  of  its  own  motion,  proceed  with  the 
trial  of  the  other  defendants  in  his  absence,  •*  and  the  same  course 
may  be  pursued  where  one  of  the  defendants  has  been  adjudged 
insane,  and  confined  in  an  asylum,  and  his  trial  has  been  post- 

1.  State  V.  Rogers,  6  Baxt.  (Tenn.)  pose.    State  v.  Rogers,  6  Baxt.  (Tenn.) 

563;  Noland  :'.  State,  19  Ohio  131.  563. 

Indiotmont  Againot  Principal  and  Ac-  2.  People  v.  Matson,  i2q  111.  591. 

. —  Where  an  accessory  after  the  8.  People  v,  Cummins,  47  Mich.  334. 


fact  is  jointly  indicted  with  his  princi-  4.  State  v.   Hendel,  (Idaho  1894)  35 

pal,   but  is  separately  tried  and  con-  Pac.  Rep.  836. 

victed,  he  is  not  entitled  to  an  arrest  of  6.  Slate  v.  Shive,  59  Kan.  780,  (Kan. 

judgment  because    his  principal   was  1898)54  Pac.  Rep.  1061;  Cunningham 

not  convicted  first,  such  fact  being  a  v.  State,  56  Neb.  691. 

matter  of  evidence  and  not  of  record.  6.  Sutton  v.  State,  9  Ohio  133. 

An  arrest  of  judgment  can  only  be  had  7.  State  v»  Caldwell,  8  Baxt.  (Tenn.) 

upon  matters  appearing  on  the  record,  576. 

and  since  the  record  of  the  principaKs  8.  Bernhard  v.  State,  76  Ga.  613. 

conviction  has  been  made  distinct  by  9.  State  v.  Hunter,  33  Iowa  361. 

the  severance,  it  becomes  a  matter  of  10.  Wrights.  State,  roSAla.  60;  Yar- 

evidence  and  not  of  record,  and  there-  brough  v.  State,  T05  Ala.  43;  Jackson 

fore   is    not  available    for   such   pur-  v.  State,  104  Ala.  i. 
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poned.*  Likewise  it  has  been  held  that  a  motion  by  one  defend- 
ant alone  for  a  change  of  venue  involves  a  motion  for  a  separate 
trial,  and  that  where  such  motion  is  granted  a  severance  neces- 
sarily results.* 

U  Of  Sspasatb  iHDiCTMENTa  —  A  defendant  should  not  be 
tried  on  two  different  indictments  at  the  same  time,'  nor  should 
two  cases  of  misdemeanor  be  tried  before  the  same  jury  and 
submitted  together.* 

in.  Of  Sepabatb  Issues  Raised  bt  the  PLEABiHoa  —  Where 
several  issues  are  raised  by  the  pleadings,  it  rests  in  the  discre- 
tion of  the  court  to  decide  whether  they  shall  be  tried  separately 
or  together.* 

1.  Marler  v.  State,  67  Ala.  55.  constitute  reversible  error  where  It 
81  Shular  v.  State,  105  Ind.  289;  appears  that  the  defendant  whose 
Jones  V,  State,  152  Ind.  318;  Brown  v,  testimony  was  desired  has  been  con- 
State,  18  Ohio  St.  496;  Casper  v.  State,  victed  since  the  application  was  made. 
47  Wis.  535.  Where  the  defendants  present  coanter 
8.  McClellan  v.  State,  32  Ark.  609.  affidavits,  each  requesting  that  the 
4.  State  V.  Devlin,  25  Mo.  174.  other  defendants  be  tried  first,  it  rests 
Separate  IndietmeAti  for  the  flame  in  the  discretion  of  the  court  to  decide 
Oifexifle. —  In  T^xas  it  is  provided  by  upon  the  order  of  trial.  Shaw  t/.  State, 
statute  that  where  several  defendants  39  Tex.  Crim.  161. 
are  separately  indicted  for  the  same  6.  Pleas  of  Not  Onilty  and  Former  Oon- 
crime,  any  one  of  them  may  obtain  a  Tiotion.  —  People  v,  Connor,  142  N.  Y. 
severance  by  filing  an  affidavit  that  130.  In  this  case  the  indictment  was 
there  is  not  sufficient  evidence  to  con-  for  grand  larceny  in  the  second  de- 
vict  his  codefendants,  and  that  he  de-  gree,  and  on  the  trial  the  defendant 
sires  their  testimony  in  his  favor,  interposed  the  plea  of  not  guilty,  and 
Where  an  application  is  properly  made  also  a  special  plea  of  a  former  trial  and 
under  this  statute,  the  court  must  conviction  on  the  indictment.  These 
grant  separate  trials,  and  must  order  pleas  were  tried  separately  before  the 
that  the  defendant  whose  testimony  is  same  jury,  and  after  the  plea  of  a 
desired  be  tried  first.  Da«^is  v.  State,  former  acquittal  had  been  determined 
33  Tex.  Crim.  344;  King  v.  State.  35  in  favor  of  the  people,  the  defendant 
Tex.  Crim.  472;  Price  v.  State,  (Tex.  asked  permission  to  examine  each 
Crim.  1897)  40  S.  W.  Rep.  596;  Perry  member  of  the  jury  as  to  any  bias 
V,  State,  (Tex.  Crim.  1896)  34  S.  W.  formed  from  the  evidence  and  pro- 
Rep.  618.  ceedings  on  the  special  plea,  which 
Conclusiveness  of  Affidavit,  —  Al-  would  disqualify  him  from  serving  as 
though  the  right  to  separate  trials  thus  a  juror  on  the  trial  of  the  general 
conferred  is  absolute  in  cases  where  issue.  This  request  having  been  re- 
the  facts  contemplated  b^  the  statute  fused,  and  the  defendant  having  been 
exist,  the  court  is  not  bound  to  accept  found  guilty,  he  appealed.  On  appeal 
without  proof  the  averments  of  the  affi-  the  ruling  of  the  trial  court  was 
davit  to  the  efifect  that  the  separate  in-  affirmed,  and  the  court  said:  *'  The 
dictments  are  for  the  same  crime;  the  request  to  be  permitted  to  examine  the 
prosecution  is  at  liberty  to  prove  that  jurors  before  proceeding  to  the  trial 
in  fact  they  are  for  different  offenses,  of  the  general  issue  is  based  upon  the 
and  where  it  is«o  proven  the  applica-  notion  that  the  defendant  had  tlie  right 
tion  for  a  severance  is  properly  re-  to  separate  trials  befor*  separate  juries 
fused.  Grooms  v.  State  (Tex.  Crim.  of  each  issue  raised  by  the  pleadini^s. 
1^99)  50  S.  W.  Rep.  370.  There  is  no  authority  for  the  claim. 
Requisites  of  Affidavit.  —  The  affi-  There  was  but  one  indictment  and  one 
davit  must  state  positively  that  the  charge,  and  the  defendant's  pleas  con- 
testimony  desired  is  material,  and  an  stituted  his  answer  and  defense  to  the 
averment  that  the  defendant  believes  accusation.  He  was  entitled  to  but 
it  to  be  material  is  insufficient.  A  one  trial,  and  could  demand  but  one 
refusal  of   the    application    does    not  jury.     The  order  in  which  the  issues 
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lY.  IH  Civil  Actions  —  1.  In  General  —  DiBoretion  of  Ooort.  —  Both 
at  common  law  and  under  the  statutes  of  the  various  states,  the 
allowance  of  separate  trials  in  civil  actions  rests  in  the  discretion 
of  the  trial  court,  and  its  ruling  will  not  be  disturbed  on  appeal 
unless  this  discretion  has  been  abused.^ 

Trial  of  Bevoral  Aotiom  at  the  Same  Time.  —  The  court  in  its  discretion 
may  order  several  actions  in  favor  of  different  plaintiffs,  but 
against  one  defendant,  to  be  put  to  the  same  jury  at  one  time, 
where  the  actions  all  involve  the  same  questions  and  evidence, 
and  are  managed  by  the  same  counsel.' 

should  be  disposed  of  was  a  matter  in  N.  Y.  Supp.  202;  Morris  v.  Carmichael, 

the  discretion  of  the  court,  which  had  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  202; 

power    to    direct    them    to    be    tried  Gurnee  v.  Hoxie,  29  Barb.  (N.  Y.)  547. 

separately  or  together,  and  whatever  North  Carolina,  —  Bryan  v,  Spivey, 

course  was  adopted  ihe  trial  must  be  106  N.  Car.  95. 

one  continuous   proceeding,   and   the  Tennessee,  —  Tyson  v,   Netherton,  6 

rights  of  the  defendant  with  respect  to  Heislc.  (Tenn.)  19. 

the  examination  of  the  jury  were  the  United  States,  —  Denver  z\  Sherret, 

same  as  if  the  plea  of  not  guilty  alone  88  Fed.  Rep.  226. 

appeared  upon  the  record."  Acyonmment    <xf    Cause   for   Separata 

Waiyer  of  Separate  Trials.  —  Where,  Trial. —  It  is  error  to  try  the  issue  be- 
on  a  joint  indictment  for  misdemeanor,  tween  the  platnti?  and  one  defendant 
issue  is  joined  on  a  plea  of  misnomer  first  and  then  adjourn  the  cause  and 
filed  by  one  defendant  (the  other  de-  try  the  issue  between  the  plaintiff  and 
fendants  pleading  not  guiliy),  it  is  not  the  other  defendant  at  a  later  time, 
necessary  that  a  separate  jury  should  especially  where  no  opportunity  is 
pass  on  the  plea  of  misnomer.  All  of  given  to  examine  the  witnesses  prop- 
the  issues  may  be  presented  to  the  erly  so  as  to  disclose  the  respective 
same  jury,  and  where  the  defendant  rights  of  the  dififerent  parties.  Sliney 
pleading  a  misnomer  proceeds  to  trial  v,  Davis,  11  Colo.  A  pp.  480. 
without  objection,  his  intention  to  Denial  of  Severanoe  Kot  Pre(]ndioiaL  — 
submit  all  the  issues  to  the  same  jury  It  seems  that  a  judgment  should  not 
will  be  presumed.  Schram  v.  People,  be  reversed  merely  on  account  of  error 
29  111.  162.  in  refusing  to  grant  a  severance,  in  a 

1.  Colorado,  —  Saint  v,  Guerrerio,  17  case  where  it  appears  that  such  refusal 

Colo.  448.  did   not  operate  to  the  injury  of  the 

Florida, — Jefiferson  County  r.  Hawk-  party  who  demanded  a  separate  trial. 

ins,  23  Fla.  223.  Ballard  v.  Perry,  28  Tex.  347. 

Indiana,  —  Carpenter    v.    Crane,    5  Beoord  on  Appeal  firom  Order  Befoting 

Blackf.  (Ind.)  119,  Severance.  —  On  appeal  from  an  order 

Jo^va,  —  Forshee  v.  Abrams,  2  Iowa  refusing  a  motion  for  a  severance  the 

571;    Ktlbourne  v.  Jennings,  40  Iowa  bill  of  exceptions  or  the  record  must 

473.  show   that    a    separate  trial   was  de- 

Kansas,  —  Rice  v,  Hodge,  26  Kan.  manded,     Eames  v.  Stevens,  26  N.  H. 

164;  Hoskinson  e/.  Bagby,  46Kan.  758.  117. 

Kentucky.  —  Dougherty  v,  Dorsey,  4  2.  Witherlee  v.  Ocean   Ins.  Co.,  24 

Bibb(Ky.)  207.  Pick.  (Mass.)  67;  Kimball  v,  Thomp- 

Louisiana.  —  Prall  v.  Peet,  3  La.  280;  son,  4  Cush.  (Mass.)  441. 

Fonda  v.  Hennen,  12  La.  Ann.  768;  Where  No  Prcjudioe  Besnlts. —  In  Mc- 

Clement  v.  Wafer,  12  La.  Ann.  599.  Guire  v.  Drew,  83  Cal.  225,  two  sepa- 

Massachusetts.  —  Edgerton    z/.    Wolf,  rate  cases  involving  the  same  questions 

6  Gray  (Mass.)  456;  Sawyer  v.  Merrill,  and  set  for  the  same  day  were  tried  at 

xo  Pick.  (Mass.)  16;  Dorrell  r.  John-  the  same  time.     The  witnesses  were 

son,  17  Pick.  (Mass.)  263.  separately  sworn  in  each  case,  but  not 

Missouri. —  Hunt    v.    Missouri    R.  separately  examined.     One  of  the  de- 
Co.,  14  Mo.  App.  160.  fendants  was  absent  during  the  trial, 

New   York.  —  National  Exch.   Bank  but  his  counsel,  although  in  attend- 

V,   McFarlan,  (Supm.  Ct.  Gen.  T.)  13  ance,  failed  to  demand  a  jury  trial  in 
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2.  By  Whom  Separate  Trial  May  Be  Demanded.  —  The  demand 
for  separate  trials  generally  proceeds  from  one  of  the  parties  to 
the  suit/  and  it  has  been  held  that  the  court  may  properly  refuse 
an  application  made  by  an  interpleader.' 

his  case,  nor  did  he  obtain  a  con  tin  a-  which  the  maker  has  no  interest.  Why 
ance  for  that  purpose.  On  appeal,  it  should  the  indorser,  in  such  a  case,  be 
was  held  that  the  action  of  the  trial  compelled  to  wait  the  movements  of 
court  in  trying  the  cases  simultaneously  his  codefendant?  A  subsequent  clause 
did  not  constitute  error,  since  there  was  of  the  section  quoted  shows  that  this 
no  showing  that  the  court  would  have  was  the  view  of  the  legislature.  It  de- 
refused  a  proper  application  for  a  jury  dares  that  *  a  separate  trial  between  a 
trial  and  a  continuance  of  the  cause  of  plaintiff  and  any  of  the  several  defend- 
the  absent  defendant,  if  an  application  ants  may  be  allowed  by  the  court 
therefor  had  been  made  in  the  proper  whenever,  in  its  opinion,  justice  will 
manner.  thereby  be  promoted.'     In  the  present 

Waiver  of  Irregnlarity.  —  In  Shrop-  instance    the    court    did    allow    such 

shire  v,  Johnson,  62  Ga.  359,  it  was  held  separate  trial.     No  formal  order,  it  is 

that  the  court  erred  in  ordering. two  true,  was  made  in  advance,  and  none 

separate  cases  before  separate  juries  to  was  necessary.      Until  the  cause  was 

be  tried  at  the  same  time,  but  the  ap-  called  in  its  order  on  the  calendar,  the 

pellate  court  said  that  the  judgment  defendant  Hoxie  could  not  know  that 

would  not  be  reversed  in  such  a  case  the  defendant  Lewis  would  be  absent, 

unless  the  defendant  objected  at  the  Hoxie  had  duly  notified  the  plaintiff, 

time  to  this  method  of  procedure.  and  that  was  all  the  law  required  of 

1.  New  York  Statute.  —  In  Gurnee  v,  him.     '  Either  party/  says  the  code, 

Hoxie,  29  Barb.  (N.  Y.)  547,  one  of  two  '  may  give  notice  of  trial,  and  either 

defendants,  the  only  real  defendant  in  party  giving  the  notice  may  bring  the 

the  cause,  appearing  by  separate  at-  issue  to  trial.'  " 

torney,  and  having  a  separate  and  dis-  Where  the  Plaintiff  Tenders  a  Separate 

tinct  defense,  brought  the  cause  as  to  Trial  to  one  of  the  defendants,  and  this 

himself   to   trial,  and,  no  one  attend-  offer  is  accepted,    he    cannot    subse- 

ing  for  the  plaintiff,  took  judgment  of  quently  have  the  order  for  severance 

dismissal   by  default.     The  judge  at  set  aside  on  the  sole  ground  that  diffi- 

special  term  having  refused  a  motion  culties  may  arise  in  thn  adjustment  of 

to  set  this  default  aside,  and  another  the  rights  of  the  parties  if  the  whole 

judge  having  been  applied  to  for  a  re-  cause  is  not  tried  at  the  same  time, 

hearing,  the  matter  was  referred  to  the  Grigsby  v.  May,  84  Tex.  240. 

general  term.     It  was  there  held  that  Time  of  Making  Oljeetion  to  Separate 

the  action   of    the    court    below   was  Trial.  —  An  objection  by  one  defendant 

proper,    and    the    court    said:    "  The  to  the  allowance  of  a  separate  trial  to 

plaintiff  relies  on  the  258th  section  of  his  codefendant  must  be  raised  before 

the  code,  which  provides  that  *  either  going  to  trial  on  his  own  case,  or  it 

party  '  may  bring  *  the  issue  '  to  trial,  will  be  too  late.     Byrne  v.  Riddell,  3 

and  in  the  absence  of  the  other  party  La.  Ann.  670. 

may  take  a  dismissal  of  t  he  complaint,  Appeal  —  Oljeotioni  and  Exoeptiona.  — 

or  a  verdict  or  judgment,  as  the  case  Where    no  exception   is  taken   to  an 

may   require.      *  Either    party,'   it    is  order  of   the  Circuit  Court  directing 

said,  means  all  the  plaintiffs  on  one  separate  trials,  the  Court  of  Errors  and 

side  and   all   the    defendants  on   the  Appeals  will  not  reverse  the  judgment 

other.     A  single  one  of  two  or  more  on  the  ground  that  the  severance  wan 

defendants,  it  is  contended,  is  not  a  improperly  granted.   Commercial,  etc., 

party  within  the  meaning  of  the  code.  Bank   v.   Lum,   7    How.   (Miss.)  414. 

This  position  is  not  well  taken.   '  Either  Where  the  bill  of  exceptions  does  not 

party '  clearly  means  either  party  to  state  the  grounds  on  which  severance 

the  particular  issue  to  be  tried.     The  was  granted  by  the  Circuit  Court,  it 

instance  of   a  maker  and   indorser  of  will  be  presumed  on  appeal  that  the 

a  promissory  note,  both   sued  in    the  action  of  the  Circuit  Court  was  proper, 

same  action,   is  an  illustration.     The  Carpenter  v.  Crane,   5  Blackf.  (Ind.) 

only  defense  of  the  indorser  may  be  119. 

want  of  notice  of  protest;  an  issue  in  8.  Grant  v.  Burgwyn,  84  N.  Car.  560. 
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3.  Time  of  Makliig  the  Application.  —  A  motion  for  a  severance 
filed  by  a  defendant  several  days  before  the  trial  is  in  time, 
although  it  is  not  acted  on  by  the  court  until  the  cause  is  called 
for  trial,  at  least  where  it  appears  that  the  plaintiff  has  not  been 
prejudiced  by  the  delay ;  *  but  an  application  made  after  the 
adverse  party  has  closed  his  testimony  on  the  trial  comes  too 
late.» 

4.  Oronndfl  —  a.  Different  Causes  of  Action  or  Distinct 

Issues  Involved.  —  As  a  General  Bnle,  where  several  distinct  causes 
of  action'are  joined  in  the  complaint,  or  where  the  case  involves 
several  distinct  issues,  it  is  proper  to  grant  a  severance. • 

Legal  and  Equitable  Caneee  of  Action,  although  included  in  the  same 
petition,  require  separate  trials,*  and  the  court  cannot  order  an 

1.  Ballard  v.  Perry,  28  Tex.  347.  through  the  negligence  of  several  de- 

2.  Williams  v.  Soulier,  7  Iowa  435,  in  fendants,  where  there  is  a  single  cause 
which  case  one  defendant  sued  as  a  of  action,  to  wit,  that  the  plaintifif  has 
partner  was  defaulted,  and  the  other  been  deprived  of  her  husband  and  his 
defendant,  who  denied  the  partnership,  life  through  the  negligence  of  the  de- 
demanded  a  severance  after  the  plain-  fendants,  and  the  only  issue  to  be  tried 
tiff  had  closed  his  testimony.  is  whether  the  defendants  or  either  of 

8.  Needles  v.  Burk,  98  Mo.  474.  them  were  guilty  of  the  negligence 
Tort  and  Contract.  —  Where  two  which  caused  the  death,  neither  the 
parties  are  sued,  one  on  a  contract  and  cause  of  action  nor  the  issue  is  dupli- 
the  other  on  a  tort,  they  may  insist  on  cated  by  the  fact  that  the  negligence 
separate  trials.  Arrowsmith  v.  New  may  have  appeared  in  two  or  more 
Orleans,  17  La.  4iq.  forms,  and  the  defendants  are  not  en- 
Appeals  Involving  Different  Iflsnes. —  titled  to  separate  trials  under  Rev. 
In  Clark  v,  Robinson,  37  N.  H.  579,  C,  Stat.  Mo.,  §  3603.  Hunt  v.  Missouri 
a  creditor,  brought  suit  against  R.,  his  R.  Co.,  14  Mo.  App.  160. 
debtor,  and  against  A.  as  trustee  of  R.  Nor  should  separate  trials  be  granted 
Pending  the  suit  the  trustee  died,  and  in  a  case  against  bank  officers  and  di- 
C.  and  R.  both  presented  to  the  com-  rectors  for  receiving  deposits,  where 
missioners  of  insolvency  the  claim  of  the  petition  states  but  one  issue  be- 
R.  against  the  estate.  The  claim  hav-  tween  the  plaint  if!  and  the  defendants, 
ing  been  disallowed,  both  parties  ap-  Speer  v.  Burlingame,  61  Mo.  App.  75. 
pealed,  C.  to  determine  the  liability  of  In  Kew  York,  under  the  Code,  the 
the  estate  as  trustee,  and  R.  to  de-  allowance  of  separate  trials  rests  in 
termine  the  liability  of  the  estate  to  the  discretion  of  the  court,  but  all  the 
himself.  It  was  held  that  separate  issues  of  law  involved  in  an  action 
trials  of  the  two  appeals  should  be  should  be  brought  on  at  the  same  time, 
granted,  especially  since  it  appeared  and  it  is  not  best  to  grant  separate 
that  R.  might  be  a  witness  on  the  trial  trials  of  issues  of  law  at  different  terms 
of  the  liability  of  the  estate  as  trustee,  where  the  only  question  involved  is  as 
DisaiBnnanoe  of  Contract  for  Fraud  and  to  the  sufficiency  of  the  complaint. 
Infancy. —  Where  a  plaintiff  seeks  to  George  v.  Grant,  (Supm.  Ct.  Spec.  T.) 
recover  a  single  sum  from  the  defend-  56  How.  Pr.  (N.  Y.)  244. 
ant,  basing  his  right  to  recover  in  the  A  separate  trial  of  the  different  issues 
first  count  of  the  petition  upon  the  should  be  granted,  however,  where  the 
grounds  of  his  minority  when  the  con-  action  is  brought  against  two  defend- 
tract  was  made  and  his  subsequent  ants,  and  one  of  them  is  charged  with 
disaffirmance  of  the  contract,  and  in  negligence  in  shipping  a  dangerous 
the  second  count  upon  the  ground  of  article  without  giving  notice  of  its 
fraudulent  representations  by  the  de-  character,  and  the  other  is  charged 
fendant,  the  court  mav  properly  refuse  with  negligence  in  transporting  such 
to  grant  separate  trials.  Childs  v.  article.  Russell  v.  New  Jersey  Steam- 
Dobbins,  61  Iowa  113.  boat  Co.,  (Supm.  Ct.)  10  Misc.  (N.  Y.) 

In  Xiisonri.  —  In    an    action    by    a  593. 

widow  for  the  death  of  her  husband  4.  Boeckler  v.  Missouri  Pac.  R.  Co., 
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action  at  common  law  and  a  bill  in  equity  to  enjoin  the  same  to 
be  tried  together,  over  the  objection  of  either  party.* 

In  Aotloiui  Involyiiig  the  Title  to  Land,  a  severance  should  be  allowed 
where  different  parties  claim  separate  tracts  of  land  through 
different  sources  of  title,  and  where  the  interests  of  the  various 
defendants  are  distinct.' 

b.  That  Evidence  Admissible  Against  One  Defendant 
Alone  Will  Prejudice  Codefendants.  —  Where  evidence 
admissible  against  one  defendant  on  a  joint  trial  will  be  likely  to 
prejudice  his  codefendant,  the  court  may  grant  separate  trials.' 

lo  Mo.  App.  448;  Jones  v,  Moore,  42  answered  jointly,  pleading  not  guilty, 

Mo.  413;  Peyton  v.  Rose,  41  Mo.  257;  and  special  pleas  of  title,  and  moved 

Henderson    v.    Dickey,   50    Mo.    161;  for  a  severance.     The  court,  however, 

Crowe  V.  Peters,  63  Mo.  429;  McFar-  refused  to  grant  separate  trials,  on  the 

land  V,  Missouri  Pac.  R.  Co.,  125  Mo.  ground  that  the  suit  was  not  properly 

253;  McHoney  v,  German  Ins.  Co.,  44  trespass  to  try  title,  since  there  was  no 

Mo.  App.  426;  Kabrich  v.  State  Ins.  indorsement  on  the  petition  that  the 

Co.,  48  Mo.  App.  393.  suit  was  brought  to  try  title  as  well  as 

Qiialifloation  of  the  Bole.  —  Where  a  damages,  and  that  the  defendants  by 

defendant  fails  to  demand  a  separate  pleading  jointly  had  waived  their  right 

jury  trial  of  the  legal  issues,  the  legal  to  a  severance. 

and  equitable  matters  may  be  heard  Discretion  of  the  Court.  —  It  is  well 
together.  Jones  v.  Moore,  42  Mo.  413;  settled  that  a  number  of  trespassers 
Piice  V,  MartiDdale,  qi  Mo.  268.  And  who  have  settled  upon  dififerent  parts 
where  the  legal  and  equitable  issues  of  one  tract  of  land,  or  upon  several 
are  so  blended  that  equity  alone  can  that  are  contiguous  and  have  been  con- 
afford  complete  relief,  it  is  not  error  solidated  by  the  owner  into  one  tract, 
to  refuse  separate  trials.  Kortjohn  v,  may  be  sued  in  a  single  suit  brought 
Seimers,  29  Mo.  App.  271.  by  the  latter  to  recover  possession  and 

1.  Rosser  v,  Cheney,  64  Ga.  564.  to  have    title   adjudicated.      In   such 

8.  Judson  V,  Malloy,  40  Cal.  299;  cases  it  is  within  the  sound  discretion 
Thomp.  Cas.  (Tenn.)  24;  Ballard  v.  of  the  trial  court,  on  motion  of  the  de- 
Perry,  28  Tex.  347;  Snider  v.  Methvin,  fendants,  or  any  of  them,  to  allow  a 
60  Tex.  487;  Clay  County  Land,  etc.,  separate  trial  of  the  issue  of  title  and 
Co.  V.  Wood,  71  Tex.  460;  Boone  v,  possession  as  to  each  defendant,  if.  in 
Hulsey,  71  Tex.  176.  the  opinion  of  the  court,  justice  will 

Where   Defendant!   Bely  on  Different  thereby  be  promoted.     But  it  is  error 

Sonreet  of  Title.  —  It  is  the  duly  of  the  to  hold  that  the  defendants  have  an 

court  to  order  separate  trials  where  an  absolute    right    to    demand    separate 

action  for  recovery  of  land  is  brought  trials   in   such   cases;  and    where   the 

against  a  number  of  defendants  hold-  trial  court  has  ordered  a  severance  on 

ing  separate  portions  thereof  and  hav-  the   sole    ground   that  it  was  not  at 

ing  no  common  interest  and  relying  liberty  to  deny  the  motion,  its  judg- 

upon   different  sources  of    title,   and  ment  will  be  reversed  to  the  end  that  a 

where  an  application  for  a  severance  similar  motion  may  be  submitted  and 

is  properly  made  by  the  defendants,  passed  upon  in  the  exercise  of  a  purely 

In  such  a  case,  also,  the  court  may  discretionary  power.    Bryan  v.  Spivey, 

properly  order  a  severance  of  its  own  106  N.  Car.  99. 

motion  without  waiting  for  an  applica-  8.  In  an  Action  on  a  PromiiBory  Note 

tion  by  the  parties.     Judson  v.  Malloy,  against  several  defendants  as  indorsers, 

40  Cal.  299.  where  each  defendant  denies  making 

WaiTor    by    Pleading    Jointly.  —  In  the    indorsement,    and    the    Issue    is 

Chambers  v,    Fisk,    15  Tsx.  335,   the  whether  or  not  the  indorsements  were 

plaintiff  alleged  combination  between  forged,  separate  trials  may  be  granted 

the  defendants,  and  prayed  that  he  be  on   affidavits  showing   that  there  are 

quieted  in  his  title  and  that  the  clouds  many  notes  similar  to  the  one  in  suit, 

imposed     by    defendants'     pretended  and    that  on  a  trial  already   had  on 

titles    be   removed.      The  defendants  one  of  these  notes  much  evidence  has 
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r.  That  Testimony  of  Witnesses  Incompetent  on  Joint 
Trial  Is  Desired. — The  fact  that  one  of  several  defendants 
desires  the  testimony  of  a  codefendant  is  sometimes  held  to 
warrant  the  granting  of  a  severance,*  but  in  such  cases  the  allow- 
ance of  the  application  rests  entirely  in  the  discretion  of  the 
court,*  and  the  motion  is  properly  refused  where  the  defendants 
have  joined  in  their  answers,*  or  where  it  appears  that  they  can 
properly  testify  for  each  other  on  a  joint  trial  to  the  same  extent 
that  they  could  if  the  trials  were  separated.* 

d.  That  Defendants  Have  Severed  in  Their  Pleas.  — 

Defendants  who  sever  in  their  pleas  are  not  entitled  to  separate 
trials  as  a  matter  of  right,  and  on  that  ground  alone,*  but  where, 
upon  different  pleas,  different  and  distinct  issues  are  joined,  it  is 
the  better  practice  to  try  the  defendants  separately.* 

e.  Miscellaneous  Grounds.  —  A  severance  will  be  granted 
in  a  case  where  a  joint  trial  of  the  defendants  would  cause  delay ;  "^ 
but  not  where  the  sole  reason  urged  in  favor  of  the  application  is 
that  one  of  the  defendants  asks  judgment  against  a  codefendant.* 

been  offered  and  received  for  the  pur-  titled  to  separate  trials,  but  if  they  go 
pose  of  showing  the  genuineness  of  the  to  trial  jointly  and  suffer  a  verdict  to 
signatures  of   one  of  the   defendants,  be  given  against  them  jointly  they  can- 
which  evidence   was    not    admissible  not  subsequently  object  to  it  as  error, 
against  his  codefendants,  and  which  Sere  v.  Armitage,  9  Mart.  (La.)  397. 
tended  to  prejudice  their  interests;  and  7.  Where  There  HaTe  Bsmi  Many  Con- 
that  the  same  evidence  will  be  offeted  tinnanees  and  much  delay  in  the  trial 
and  the  same  prejudice  will  result  on  of  an  action,  it  is  proper  to  grant  a 
a  joint  trial  in  the  present  case.     Na-  severance  on  motion  of  the  plaintiff, 
tional  Exch.  Bank  v,  McFarlan,  (Supm.  Reed  v.  Lane,  96  Iowa  454. 
Ct.  Gen.  T.)  3  N.  Y.  Supp.  202;  Morris  8.  Crane  v.  Cox,  6  Kan   App.  405. 
V.  Carmichael,  (Supm.  Ct.  Gen.  T.)  13  DiflSnrent  Bnles  as  to  Burden  of  Proof.  — 
N.  Y.  Supp.  202.  In    Latham   v.    Brown,   48   Kan.    190, 

1.  Young  V,  Adams,  14  B.  Mon.  (Ky.)  which  was  an  action  against  a  railroad 

102;  Bell  V.  Woodward,  32  N.  H.  64.  company,  and   against  a  partnership 

Where  Party  Has  Been  Joined  to  Make  which  was  engaged  in  operating  the 
Him  Incompetent. — If  the  court  suspects  railroad  in  connection  with  the  com- 
that  some  of  the  defendants  have  been  pany,  lo  recover  damages  for  negli- 
made  parties  merely  to  exclude  their  gence  in  setting  fire  to  the  plaintiff's 
testimony,  and  believes  that  justice  crops,  separate  trials  were  demanded 
will  be  promoted  by  ordering  separate  on  the  ground  that  different  rules  re- 
trials, it  may  so  order.  Clement  v,  garding  the  burden  of  proof  were  ap- 
Wafer,  12  La.  Ann.  599.  plicable  to  the  different  defendants,  by 

8.  Forshee  v,  Abrams,  2  Iowa  571;  virtue  of  the  statute  (Gen.  Stat.  Kan. 

Sawyer  v,  Merrill,  10  Pick.  (Mass.)  16;  1889,  §   1321),  which  provides  that  in 

Dorrell   v.  Johnson,   17  Pick.  (Mass.)  actions  against  railroad  companies  for 

363.  damages  by  fire,  caused  by  the  oper- 

8.  Mathews  v,  De  Laronde,  8  Mart,  ating  of  the  railroad,  proof  that  the  fire 

N.  S.  (La.)  506.  was  caused   by  the  operating  of   the 

4.  Hill  V,  Alvord,  19  Hun  (N.  Y.)  77.  railroad  shall  bcprima  facie  evidence 

5.  Doughertys.  Dorsey, 4  Bibb(Ky.)  of  negligence  on  the  part  of  said  rail- 
207;  Sawyer  v.  Merrill,  10  Pick,  road  company.  The  trial  court  refused 
(Mass.)  18;  Eames  v.  Stevens,  26  N.  the  motion  for  a  severance,  and  its 
H.  117;  Walton  v,  Payne,  18  Tex.  60.  ruling  in  this  regard  was  sustained  on 

6.  Bell  V.  Woodward,  32  N.  H.  64.        appeal,   on   the    ground    that   in    this 
Bight  WaiTod  by  Failure  to  Object.—    particular  case  the  rules  regarding  the 

Defendants  in  an  action  of  trespass  vi  burden  of  proof  properly  applicable  to 
et  armis^  who  plead  separately,  are  en-    the  different  defendants  were  the  same, 
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5.  Praotiee  After  Separate  Trials  Have  Been  Ordered.  —  Where  an 
order  of  severance  is  made,  it  is  equivalent  to  dividing  the  cause 
into  a  number  of  distinct  actions,^  but  the  trials  must  all  be  had 
in  the  same  court.* 

Thib  Beoordt  in  the  BeTeral  CasM  Beoomo  Diitinet,  and  one  defendant 
cannot  rely  upon  anything  in  the  record  of  the  trial  of  another 
defendant  as  res  adjudicata  in  his  own  case.^ 

A  Chnnge  of  Yonno  to  the  county  where  the  party  obtaining  the 
severance  resides,  does  not  necessarily  result.* 

Tho  Jndgmont. —  Where  a  severance  is  granted,  separate  judgments 
become  necessary.* 

6.  Separate  Trial  Obtained  Otherwise  than  by  Direct  Application. 
—  Where  some  of  the  defendants  have  not  been  properly  served 

since  the  evidence  establishing  negli-  made  by  the  other  defendants,  or  a 

gence  was  clear  and  convincing  against  motion  to  vacate  the  judgment  against 

both  of  the  defendants,  and  was  not  them.     Boone  v,  Hnlsey,  71  Tex.  176; 

explained   or  disputed    by    either    of  Hermann  v.  Likens,  90  Tex.  451.     But 

them;    but  it   was    intimated   that  if  as    qualifying    the    above    cases    see 

different  rules  regarding  the  burden  of  Parker  v,  Stephens,  (Tex.  Civ.  App. 

proof  had  been  properly  applicable  10  1899)  48  S.  W.  Rep.  878,  in  which  case, 

the  different  defendants,  it  would  have  on  a  joint   trial,  judgment   was   ren- 

been  proper  to  grant  separate  trials.  dered  against  some  of  the  defendants 

1.  Bryan  v.  Spivey.  106  M.  Car.  99.  and  in  favor  of  the  others,  and  on  mo- 

In  an  Aotion  of  Trespass  to  Try  Title,  tion  of  the  plaintiff  a  new  trial  was 

where  a  separate  trial  is  allowed  the  granted  as  to  the  latter;  subsequently 

proper  course  is  to  docket  separately  it  was  agreed  that  two  of  these  defend- 

and  proceed  with  the  trial  of  the  case,  ants  as  to  whom  a  new  trial  had  been 

at  least  to  an  adjudication  of  the  title  granted  should  be  tried  separately  from 

in  controversy.     Punchard  v,  Delk,  77  their  codefendants,  and  such  separate 

Tex.  104.  trial  was  had,  and  resulted  in  favor  of 

FroTiiions  for  Costs.  —  Where  an  order  the  plaintiff;  and  on  appeal  it  was  held 

of  severance  is  made,  it  is  proper  that  that  by  agreeing  to  a  severance  and 

every  defendant  should  be  required  to  going  to  trial  on  the  action  as  severed, 

proceed  in  the  same  way,  or  to  make  said  defendants  waived  all  their  rights 

the  same  provision  as  to  the  costs  of  under  the   original    judgment  in  the 

trying  the  issues  involved  in  his  own  joint  action. 

title  and  possession,  as  if  he  had  been        Effect  of  Appoal.  — Where  a  separate 

the  sole  defendant.     Bryan  v.  Spivey,  trial  has  been  granted  to  one  defend- 

106  N.  Car.  99.  ant  and  judgment  has  been  rendered 

8.  Needles  v,  Burk,  98  Mo.  474.  against  him,  and  an  appeal  is  pending, 

8.    Eikenberry      v,      Edwards,      71  the  trials  of  the  other  defendants  may 

Iowa  82.  be  taken  up  and  prosecuted,  and  if  the 

4.  Mabry  v,  Baxter,  11  Heisk.  original  pleadings  are  on  file  in  the  ap- 
(Tenn.)  682.  wherein  it  was  held  that  peltate  court  copies  may  be  furnished 
Act  Tenn.  1871,  c.  126,  allowing  a  for  the  use  of  the  trial  court.  Hayes 
change  of  venue  on  a  severance  in  v.  Frey,  54  Wis.  503. 
suits  pending  at  the  passage  of  the  act,  Final  Judgment  Awaits  Trial  of  All  la- 
was  unconstitutional,  sneo. —  Where  counts  at  law   and   in 

6.  In  an  Aotion  of  Trespais  to  Try  equity  are  joined  in  the  same  petition* 

Title,  where  the  defendants  are  entitled  and  separate  trials  are  allowed,  there 

to  a  severance,  and  a  severance  is  al-  must  be  separate  tinding^s  and  judg- 

lowed  upon  the   trial,  there  may  be  ments  (though   the  decree   as   to  the 

more  than  one  final  judgment,  and  it  equitable  cause  of  action    would    be 

follows  as  a  conseauence  thai  the  fate  interlocutory),  but   under  the  statute 

of  the  judgment  in  favor  of  one  or  the  final  judgment  must  await  the  trial 

more  defendants  is  not  dependent  upon  of  all  the  issues.     McHoney  v.  German 

the  result  of  a  motion  for  a  new  trial  Ins.  Co.,  44  Mo.  App.  426. 
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Mrith  the  summons,  those  who  have  been  served  may  proceed  to 
trial  at  the  first  term,  and  the  action  may  be  continued  as  to  the 
others.^  Likewise  an  indirect  severance  may  result  where  a  part 
of  the  defendants  confess  judgment,'  or  where  one  of  two 
defendants  goes  into  insolvency.' 


1.  Hedger  v.   Downs,  2  Met.  (Ky.)    shoald  also  be  treated  as  a  severance, 

and  the  judgment  properly  rendered 
should  not  be  affected  by  the  vacation 
of  that  which  was  erroneous.     Boone 
V.  Hulsey,  71  Tex.  176. 
la  Wiseoasia  where  two  out  of  five 


160. 
Whsrt  80M«  Dstadants  So  Vot  Appear. 

—  In  suits  for  the  recovery  of  land, 
where  the  defendants  claim  separate 
parcels  and  where  they  are  entitled  to 


demand  separate  trials,  if  the  plaintiff  defendants  sought  to  be  made  liable  to 
proceeds  to  trial  against  one  or  more,  a  joint  contract  are  served,  the  statute 
the  others  not  having  been  properly  authorizing  a  court  to  grant  a  sever- 
served  and  not  having  appeared,  this  ance  in  certain  cases  does  not  author- 
should  at  least  be  deemed  a  voluntary  ize  the  plaintiff  to  proceed  against  one 
severance  on  his  part,  and  the  judg-  of  the  defendants  alone.  In  such  a 
ment  as  to  the  parties  who  have  been  case  the   record   presents   no   contro- 


served  should  be  deemed  a  finality. 
And  so  if  he  has  taken  a  judgment  by 
default  as  to  defendants  not  duly 
cited,  and  proceeds  to  try  as  to  those 
who  have  answered,  and  those  who 
have  answered  get  a  judgment,  this    (Mass.)  161. 
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versy  upon  which  the  defendants  can 
sever.     Nichols  v,  Crittenden,  74  Wis. 
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8.  Noble  V,  Laley,  50  Pa.  St.  281. 
S.  Kennedy     v.     Doyle,    10    Allen 
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CROSS-REFERENCES. 

In  connection  with  the  matters  herein  treated^  see  articles  ATTACH- 
MENT, vol.  3,  p.  i;  RECEIVERS,  vol.  17,  p.  675. 

L  Definition.  —  in  Equity  Praetloe  sequestration  is  a  remedy  by 
which  property  is  taken  possession  of  by  a  court  in  order  to 
enforce  obedience  to  a  decree  or  to  preserve  the  property  in  its 
integrity  during  the  time  that  a  controversy  respecting  it  is 
pending.* 

In  the  Civil  Law,  to  sequester  is  to  renounce  or  disclaim,  or  to 
deposit  the  subject  of  a  controversy  in  the  hands  of  a  third  per- 
son to  hold  for  the  contending  parties.* 

n.  In  Squitt  —  1.  History  of  Writ.  —  Sequestration  is  said  to 
have  been  first  introduced  as  a  process  in  chancery  practice  by 

1.  Roberts   v.   Stoner,    18   Mo.   484;  to  the  civil  law  is  when  two  persons  or 

Anderson's  Law  Diet.,  tit.  Sequestra-  more  lay  claim  to  the  same  property, 

tion;  Abbott's  Law  Diet.,  tit.  Seques-  In    this  case  the  judge   orders  that, 

ter;  3  Bl.  Com.  444;  Newl.  Ch.  Pr.  18;  pendente  lite,  the  property   in   dispute 

Blake  Ch.  Pr.  103.  shall  remain  in  the  hands  of  seauestra- 

Frooeading  in  Eem.  —  The  sequestra-  tors.     Accorcfing  to  the  laws  of  Spain, 

tion  of  pro(>erty  to  preserve  it  pending  when  a  creditor  proves  his  demand, 

litigation  is  a  proceeding  in  rem  draw-  and  shows  to  the  satisfaction  of  the 

ing  the  property  into  the  custody  and  judge  that  the  debtor  is  wasting  his 

control  of  the  court.     Steele  v.  Walker,  goods,   so  that  there  is  danger  that, 

115   Ala.   485;    Tatham    r.    Parker,    i  without    some    summary    relief,    the 

Smale  &  G.   506;    Angel   c.   Smith,  9  propeity  of  the  debtor  will  be  destroyed 

Ves.  Jr.  335;  Russell  v.  East  Anglian  or  removed  out   of  the   reach  of  the 

R.  Co.,  3  Macn.  &  G.  104.  creditor  before  in  the  ordinary  course 

Botii  Mefne  and  Judicial  Prooeis.  —  A  of  business  judgment  may  be  obtained, 

sequestration  issues  either  as  a  mesne  the  judge  orders  the  debtor's  property 

process  on  the  defendant's  not  appear-  to  be     sequestered    unless    he    gives 

ing  or  not  answering  after  the  whole  s\irety  to  the  creditor.    This  seques- 

process  of  contempt   has   been  spent  tration  is  not  a  proceeding  in  rem.     It 

against  him;  or  as  a  judicial  process,  creates  no  lien  in  favor  of  the  person 

in  pursuance  of  a  decree  and   to  en-  who  obtains  it.     It  is  not  always  an 

force   the   specific   performance   of  it.  original  process;    it  is  a  mere  provi- 

Herman  on  Executions,  §41'  8  Bacon  sional  order,  which  may  be  had  at  any 

Abr.  630;  Goldsmith  v.  Goldsmith,  10  stage  of  the  suit,  and  the  judgment 

Jur.  561;  Rowley  z'.  Ridley,  2  Dick.  625.  that  intervenes  is  against  the  estate  of 

Similarity  to  Levari  Facias.  —  A   se-  the  debtor  generally,  not  more  against 

questration  of  a  defendant's  personal  the  sequestered  property  than  against 

and   real   property  is   in   equity   very  any  other  part  of  it.     It  consequently 

nearly  what  the  writ  of   levari  facias  creates  no  lien,   no  privilege.'       Per 

is  at  common  law.     Foster   v.  Town-  Lewis,  J.,   in   Pitot  v.  Elmes,  i  Mart, 

shend,  (Ct.  App.)  2  Abb.  N.  Cas.  (N.  (La.)  79. 

Y.)  29.  Jndidal  Scqnestration.  —  In  Louisiana 

Vot  an  Bzeontion.  —  Sequestration  is  a  judicial  sequestration  is  a  mandate 

neither  in  form  nor  substance  an  exe-  of  the  court  ordering    the  sherifif,  in 

cution.     It  is  founded  on  default  of  per-  certain  cases,  to  take  into  his  posses* 

formance  of   the  decree  of  the  court,  sion  and  to  keep  a  thing  of  which  an- 

and  gives  no  right  in  the  funds  levied  other  person  has  the  possession,  until 

to  the   party   at   whose  instance  it  is  after  the  decision  of  a  suit,  in  order 

sued  out.     Brune  v.  Robinson,  7  Ir.  that  it  be  delivered  to  him  who  shall 

Eq.  188  be  adjudged  entitled  to  have  the  prop- 

8.  Black's  Law  Diet.,  tit.  Sequester;  erty  or  possession  of  that  thing.     Gar- 

Bouvier's  Law  Diet.,  tit.  Sequester.  land's    Rev.   Code   Prac.    La.    (1894), 

'*  The  Only  Case  of  Seqacotration  known  §  269. 
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Sir  Nicholas  Bacon,  lord  keeper  in  the  reign  of  Queen  Elizabeth.^ 
Badstaaoe  of  Courts  of  Law.  —  Its  introduction  was  fiercely  assailed 
by  courts  of  law,  which  held  that  a  court  of  chancery  could  give 
remedy  only  in  personam  and  not  in  rem^  and  it  was  only  after 
a  long  struggle  that  it  came  to  be  recognized  as  a  valid  process.' 
Um  in  Vnitad  States.  —  The  process  of  sequestration  was  brought 
into  the  United  States  with  the  chancery  system  from  England, 
and  was  recognized  and  adopted  as  part  of  such  system  in  many 
of  the  states.^    Although  it  has  gone  almost  out  of  use  since  the 

1.  3  Bl.  Com.  444;  2  Dan.  Ch.  Pr.  of  thecourr;"  Clymer  v.  Willis,  3  Cal. 

(6th  Am.  ed.)  1050;  Klldare  v.  Eustace,  363,   wherein  it  was  said  ihat  "  if  the 

I  Vern.  421;  Coulston  v,  Gardiner,  3  attaching  creditor  of  the   plaintiff  in 

Swanst.  279,  note  d.  execution   was  otherwise    remediless, 

8.  Brograve  v.  Watts,  C^ro.  Eliz..  651,  it  may  be  that  chancery  would  afiford 

wherein    a    sequestration     of     goods  relief  by    process    of  sequestration.*' 

awarded  by  th«  court  of  requests  was  See  also  Hayes  v.   Hayes,  4  Del.  Ch. 

adjudged   no  bar   in  detinue;    Bill  v,  20;  Grew  z/.  Breed,  12  Met.  (Mass.)  363; 

Heber,  M.  5  Car.    B.    R.,    wherein   a  Jones  v\  Boston   Mill    Corp.,   4  Pick, 

sequestration  of  goods  was  adjudged,  (^ilass.)  507;  Roberts  v,  Stoner,  18  Mo. 

on  argument,  no  bar  in  trover.  481;  Leeds  r.  Gifford,  41  N.  J.  Eq.  464; 

**  To  such  an  extent  does  the  objec-  Hosack  v.   Rogers,   11   Paige  (N.  Y.) 

tion  of  the  courts  of  law  to  this  process  603;  White  v.  Geraerdt,  i  Edw.  (N.  Y.) 

appear  to  have  been  carried,  that  ac-  336;  McDaniel  v.  Stoker,   5  Ired.   Eq. 

cording  to  a  case  cited  by  Lord  Not-  (N.  Car.)  274;    Anonymous,  i  Hay  w. 

tingham   in   Coulston   v,  Gardiner,   3  (N.   Car.)  347;    Parker  v,    Grammer, 

Swanst.    279,    note,    a   question   was  Phil.   Eq.  (N.   Car.)  28;  Sandoe's  Ap- 

entertained  upon   an    indictment    for  peal,  65  ra.  St.  314;  Ross  zr.  Colville,  3 

murder,  where  one  was  killed  for  lay-  Call.  (Va.)  382;  Hook  v,  Ross,  i  Hen. 

ing  on  a  sequestration,   whether   the  &  M.  (Va.)  310;  McReynolds  z^.  Counts, 

homicide  was  justifiable  or  not."     2  9  Gratt.  (Va.)  242;  Peck  v.  Crane,  25 

Dan.  Ch.  Pr.  (6ih  Am.  ed.)  1050.  Vt.    146;  Shainwald  v.   Lewis,  6   Fed. 

8.  2   Dan.   Ch.    Pr.   (6th    Am.   ed.)  Rep.  766. 

1051;  Coulston  V.  Gardiner,  3  Swanst.  As  Mssne  Prooess  of  Attaohment.  —  In 

279,  note  0.  Steam   Stone  Cutter  Co.  v,  Jones,  13 

4.  Keighler  v.  Ward,  8  Md.  254,  Fed.  Rep.  567,  it  was  said  that  the  use 
wherein  it  was  said:  "We  have  no  of  the  writ  of  sequestration  as  mesne 
doubt  that  this  writ  is  in  full  force  in  process  of  attachment  in  a  suit  in 
this  state,  both  as  a  mesne  process  equity  in  the  court  of  chancery  of 
against  a  party  in  contempt,  as  well  as  Vermont  was  coeval  with  the  institution 
a  judicial  writ  to  enforce  the  perform-  of  the  court,  and  that  the  writ  was  a 
ancc  of  a  decree,  ani  in  its  latter  office  mesne  security  giv^tk  pendente  lite,  op- 
may  be  said  to  be  analogous  to  an  ex-  erating  in  that  regard  and  to  that  end 
ecution  at  law;  the  process  of  seques-  like  a  provisional  injunction,  or  a  tem- 
tration  came  with  our  chancery  system  porary  receivership,  or  a  writ  of  ne 
from  England,  and  has  since  been  exeat^  or  other  filing  of  a  lis  pendens, 
fully  recognized  and  adopted  by  our  See  also  Steam  Stone-Cutter  Co.  v, 
legislation,  as  appears  from  the  Act  of  Sears,  9  Fed.  Rep.  8,  wherein  theplain- 
1785,  c.  72,  §25;  the  circumstance  that  tiff  as  owner  of  a  patent  brought  a  bill 
it  has  never  been  resorted  to  in  prac-  for  infringement,  and  obtained  a  de- 
tice  in  this  state  does  not,  on  that  ac-  cree  establishing  the  title  to  and  the 
count,  render  it  inoperative  or  power-  validity  of  the  patent,  the  fact  of  in- 
less;  '*  Steele  v.  Walker,  115  Ala.  485,  fringement.  and  for  an  account  of  the 
wherein  it  was  said:  **  The  sequestra-  profits.  After  the  decree,  on  applica- 
tion of  property,  the  subject-matter  of  tion  of  the  plaintiff  a  writ  of  seques- 
a  suit  in  equity,  that  it  may  be  pre-  1  ration  in  the  nature  of  an  attachment 
served  in  its  integrity  pending  the  to  create  a  lien  for  satisfying  the  de- 
making  of  future  orders  in  reference  to  cree  was  issued  and  served  by  attach- 
il  or  pending  the  suit,  is  not  unusual;  ing  the  real  estate  of  the  defendant. 
it  lies  within  the  inherent  jurisdiction  The   only  question   raised   was  as  to 
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statute  allowing  a  court  of  equity  to  issue  an  execution  against 
real  estate  to  enforce  the  payment  of  a  money  decree,  it  has  not 
been  prohibited  or  abolished,  and  may  be  resorted  to  whenever 
it  is  deemed  necessary.* 

8.  Application  for  Sequestration  —  a.  Manner  of  Application. 
—  The  usual  method  of  applying  for  a  writ  of  sequestration  is  by 
petition,*  or  by  motion  supported  by  affidavit.' 

b.  Parties  to  Application.  —  In  a  bill  for  a  sequestration  to 
protect  the  interest  of  a  remainderman  it  is  not  necessary  that  all 
the  joint  owners  of  the  remainder  should  be  made  parties.* 

c.  Notice  of  Application.  —  It  has  been  held  that  notice 
of  a  motion  for  liberty  to  issue  a  sequestration  is  only  necessary 
where  it  is  sought  to  execute  it  against  lands.* 

d.  Requisites  of  Application.  —  An  affidavit  to  support 

an  order  of  sequestration  should  state  positively  the  existence  of 
the  facts  on  which  the  application  is  grounded,  or  if  only  matter 

whether  the  court  had  power  to  issue  Pa.  St.  376;    French  v.  Winsor,  36  Vt. 

such  a  writ  and  whether  the  service  of  412. 

such  a  writ  in  that  manner  created  a  Second  Applioation. — 'In    Varroth  v. 

lien  that  would  hold  until  decree,  and  Seys,  Bunb.  62,  it  was  held  that  a  new 

it  was  held   that  the  court   had   the  sequestration  would  not  be  granted  till 

power  and  that  by  the  due  service  of  the  first  one  was  returned. 

such  a  writ  a  valid  lien  was  created.  8.  Hayes  v.   Hayes,  4  Del.  Ch.  20; 

1.  White  V.  Geraerdt,  i  Edw.  (N.  Y.)  Slorerv.  Great  Western  R.  Co.,  I  Y.  & 

336,  wherein  it  was  said:    '* Although    C.  Ch.   180;    Rowan  v. ,  2  Jones 

in  a  great  measure  superseded,  this  184;  Snow  v.  Bolton,  17  Ch.  D.  433; 

course  of  proceeding  has  not  been  pro-  Phillips     v.     Stephenson,     11     Price 

hibited  or  abolished;  it  remains  to  be  473. 

pursued  whenever  it  may  be  deemed        4.  Brantly  v,  Kee,   5  Jones  Eq.  (N. 

necessary;"     Hosack    v.   Rogers,    11  Car.)  332,  wherein  it  was  said :    "We 

Paige  (N.  Y.)  603,  wherein  the  court,  are  not  satisfied  by  the  proofs  that  J., 

by  Walworth,  Ch.,  said:    "  The  pro-  who  the  plaintiff  admits  was  a  tenant 

cess  of  sequestration,  although  it  has  in  common  with  him,  is  dead  without 

gone  almost  out  of  use  since  the  statute  children,  but  we  are  satisfied  that  he 

allowing  an  ordinary  execution  against  has  left  the  state  and  gone  to  parts  un- 

the  real  as  well  as  the  personal  estate  known;  and  for  this  reason  we  are  of 

of  a  party  to  enforce  the  payment  of  opinion  that  the  bill,  which  does  not 

money  decreed  by  this  court,  may  be  seek  a  final  adjudication  of  the  rights 

properly  resorted    to  as  a  means  of  of  the  parlies,  but  only  to  have  the 

enforcing  the    performance  of    other  property  secured,  can  be  maintained 

decrees,  where  an  attachment  cannot  by  the  plaintiff,  and  that  J.  is  not  a 

be    served    or  where    the  defendant  necessary  party.*'     See  also  Brown  v, 

chooses  to  remain  in  prison  after  his  Wilson,  6  Ired.  Eq.  (N.  Car.)  558. 
commitment     for     contempt    of    the        6.  Monk  v.   Lawlor,    i   Jones    554; 

court."     See  also  Roberts  v.  Stoner,  18  O'Brien  v.  Foley,  2  Ir.  Eq.  418;  Welsh 

Mo.  481.  V,  Welsh,  2  Ir.   Eq.  360.     But  see  Ed- 

In  PennsylTania  it  has  been  held  that  wards  v.  Plunket,  3  Ir.  Eq.  502,  where- 

the  Act  of  April  7,  1870,  authorizing  in  it  was  held  that  if  the  defendant  had 

the  issuance  of  executions  against  in-  not  appeared,  it  was  not  necessary  to 

solvent    corporations,  supersedes  the  give  him  notice  of  a  motion  to  execute 

remedy  of  sequestration  against  such  a  sequestration  against  his  lands, 
corporations  given  by  the  Act  of  June        Leave  of  Court.  —  In  Sprunt  v,  Pugh, 

16,  1836.     Philadelphia,  etc.,  R.  Co.*s  7  Ch.  D.  567,  it  was  held  that  a  seques* 

Appeal.  70  Pa.  St.  355;  Bayard's  Ap-  tration  against  the  estate  of  a  receiver 

peal,  72  Pa.  St.  453.  or  other  person  for  disobedience  of  an 

2.  Bingham's  Appeal,   (Pa.    1887)  6  order  of  the  court  may  oe  issued  with- 
Cent.  Rep.  118;   Lewis's   Estate,  170  out  leave  of  court. 
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of  belief,  should  state  the  grounds  of  belief.* 

8.  Property  Subject  to  Sequestration  —  a.  Realty  and  Person- 
alty. —  The  rule  appears  to  be  that  property  of  every  descrip- 
tion, both  real  and  personal,  is  subject  to  sequestration.*  In 
respect  of  real  estate,  however,  the  right  extends  only  to  its  pos- 


1.  Edwards  v.  Massey,  i  Hawks  (N. 
Car.)  359.  In  this  case  the  bill  set 
forth  that  the  complainant  was  the 
owner  of  a  slave  when  by  some  clan- 
destine means  she  was  taken  into  the 


which  provides  that  the  treasurer  of 
the  city  of  Philadelphia  shall  verify  his 
cash  account  at  least  once  a  week  to 
the  satisfaction  of  a  standing  commit- 
tee of  councils,  and  upon  affidavit  of  a 


possession  of  the  defendant;  that  an     majority  of  such  committee  of  defaults 


action  of  detinue  was  commenced 
against  the  defendant  by  the  com- 
plainant for  the  slave,  which  aciion 
was  then  pending,  and  that  the  defend- 
ant was  in  prison  at  the  time  of  filing 
the  bill.  The  bill  then  stated  that  the 
complainant  had  been  informed  and 
verily  believed  that  it  was  the  intention 
of  the  defendant  to  take  ihe  oath  of  an 
insolvent  debtor,  and  when  discharged 
from  confinement  to  remove  the  slave 


in  said  cash  account  and  cause  shown 
a  writ  of  sequestration  shall  issue  forth- 
with against  the  defaulter,  an  applica- 
tion for  such  a  writ  which  fails  lo  show 
a  default  in  the  treasurer's  cash  ac- 
count is  fatally  defective.  Stuart's 
Petition,  10  Pa.  Co.  Ct.  47. 

Afftdavit  of  Demand  and  BefniaL  •—  In 
Phillips  V,  Stephenson,  11  Price  473,  it 
was  held  that  the  warden's  certificate 
of  a  prisoner  being  in  his  custody  for 


beyond   the    limits  of  the  state  and  contempt    for    nonpayment    of    costs 

thereby  prevent  the  complainant  from  taxed  was  sufficient  to  found  a  motion 

a  recovery  of  his   right.    The  court  for  sequestration   without  affidavit  of 

said:    *'  The  affidavit  on   which    the  demand  and  refusal, 

order  of  sequestration  was  awarded  is  8.  White  v.  Geraerdt,  i  Edw.  (N.  Y.) 

defective  in  not  stating  positively  the  336,  wherein   McCoun,  Vice-Ch.,  said: 

existence  of  the  facts  on  which  the  ap-  *'  I  have  no  hesitation,  therefore,  in 

plication   was    grounded,   or    if  only  saying  this  court  is  competent  through 

matter  of  belief,  the   grounds  of  the  the   medium   of  sequestration   to  lay 


belief,  that  the  court  might  judge 
whether  it  was  a  rational  and  well- 
founded  belief  or  an  idle  and  vain 
one,"  See  also  Mercer  v,  Byrd,  4 
Jones  Eq.  (N.  Car.)  358;  Swindall  v. 
Bradley,   3  Jones  Eq..  (N.   Car.)  354; 


hold  of  property  of  every  description, 
anywhere  within  its  jurisdiction,  be- 
longing to  a  party  in  contempt  for  not 
obeying  a  decree,  and  also  has  power 
to  apply  it  in  satisfaction  of  the  debt 
or  duty  decreed  against  such  person; ' 


Clagon  V.  Veasey,  7  Ired.  Eq.  (N.  Car.)    Fosters.  Townshend,  (Ct.  App.)  2  Abb. 


173;  Lehman  v,  Logan,  7  Ired.  Eq. 
(N.  Car.)  296. 

On  Deoree.  —  To  support  a  motion  for 
liberty  to  execute  a  sequestration  on  a 
decree,  there  must  be  an  affidavit  stat- 
ing what  was  due  on  foot  of  the  decree. 
Rowan  v. ,  2  Jones  184. 

Against  Life  Tenant.  —  A  bill   by  a 


N.  Cas.  (N.  Y.)  29;  Atty.-Gen.  v.  Cov- 
entry, I  P.  Wms.  307;  Athol  V,  Derby, 
I  Ch.  Cas.  222;  Hyde  v,  Greenhill,  i 
Dick.  106;  Whitehead  v.  Harrison, 
I  Barn.  431;  Coulston  v.  Gardiner,  3 
Swanst.  279,  note  a\  Beddingfield  v, 
Zouch,  2  Freem.  168;  Hide  v.  Petit, 
I  Ch.  Cas.  91;  Martin  v,  Kerridge,  3 


remainderman   to    obtain    a    writ   of  P.  Wms.  241. 
sequestration  against  the  tenant  for        Estate  of  Married  Woman.  —  Seques- 

life  of  personal  property  should  show  tration  may  be  awarded  against  the 

not  only  that  the   complainant  fears  separate  estate  of  a  married  woman  for 

that  the  property  is  in  danger  from  costs  given  against  her.      Keogh   v. 


some  act  or  contemplated  act  of  the 
tenant  for  life,  but  it  should  set  forth 
the  grounds  upon  which  the  appre- 
hension rests.  Howell  v.  Howell,  3 
Ired.  Eq.  (N.  Car.)  522;  Foley  v.  Bur- 


Cathcart,     11     Ir.     Eq.     280:     Miller 
V.  Miller,  L.  R.  2  P.  &  D.  54;  Clayton  ir. 
Finch.  42  L.  J.  Ch.  416,  L.  R.  15  Eq. 
266. 
Againit     Inlknt.  —  A     sequestration 


nell,  I  Bro.  C.  C.  279.     See  also  Sutton  may  issue  against  an  infant.     Anony- 

V,  Craddock,  i  Ired.  Eq.  (N.  Car.)  134.  mous,  2  Ch.  Cas.  163. 

Against  Def^nlting  Cily  Troasnror.  —        Against  Board  of  Health.  —  In  Spokes 

Under  Act  Pa.  February  2,  1854,  §  10,  v.  Banbury  Local  Board,  35  L.  J.  Ch. 
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session  and  incidents  thereto,  such  as  the  rents  and  profits  and 
the  making  of  leases.^ 

b.  Choses  in  Action.  —  Though  doubt  has  been  entertained 
as  to  whether  choses  in  action  can  be  taken  under  a  sequestra- 
tion without  the  consent  of  the  party  in  whose  hands  they  are,* 
the  weight  of  authority  holds  them  subject  to  the  process.* 

105,  it  was  held  that  a  sequestration  cises  over  the  equitable  interests  and 

might  issue  against  a  board  of  health  things  in  action  of  the  debtor  where  a 

for  disobeying  an  order  of  court,  if  it  judgment  at  law  has  been   recovered 

had  any  property  on  which  the  seques-  and  proves  unavailing  upon  the  writ 

tration  could  operate.  of  fieri  facias.     The  same  reason  exists 

1.  Foster  z/.  Townshend,  (Ct.  App.)  for  aiding  the  creditor  by  decree;  and 

2  Abb.  N.  Cas.  (N.  Y.)  29;  Atty.-Gen.  surely  this  court  will  go  as  far  in  that 
V,  Coventry,  i  P.  Wms.  307;  Hyde  v,  case  as  in  the  other  in  order  to  compel 
Greenhill,  I  Dick.  106;  Sutton  v.  Stone,  satisfaction  out  of  a  species  of  property 
I  Dick.  107;  Neale  v.  Bealing,  3  which  cannot  be  reached  by  ordinary 
Swanst.  304,  note  ^;  Dunkley  v.  Scrib-  execution." 

nor,  2  Madd.  443;  Harvey  v.  Harvey,  In   Grew  v.  Breed,  12  Met.  (Mass.) 

3  Ch.  Rep.  87;  Athol  v,  Derby,  i  Ch.  363,  it  was  said:  '*  The  objection  is 
Cas.  222  that  a  chose  in  action  is  not  subject  to 

Future  Proflti.  —  A  writ  of  sequestra-  the  process  of  sequestration.     But  on 

tion   attaches  the  future   profits  only,  examining  the  English  authorities,  we 

and  does  not  afiect  the  arrears  which  do  not  find  ii  so  settled.     Daniell,  after 

have  accrued  before  the  writ  issued,  reviewing    the    authorities,   considers 

Egan  V.  Heenan,  Flan.  &  Kel.  39,  3  Ir.  the  rule  of  equity  upon  the  point  to  be 

Eq.  50.  uncertain.     2  Dan.  Ch.  Pr.  1262:    The 

2.  View  that  Ghoies  in  Aotion  Cannot  Be  authorities  are  also  reviewed  in  John- 
Sequestered.— Johnsons.  Chippendall,  2  son  v,  Chippindall,  2  Sim.  55.  and  it  is 
Sim.  55,  wherein  the  vice-chancellor  there  intimated  that  choses  inaction 
said:  "  1  find  no  instance  in  which  the  may  be  reached  by  bill  for  the  purpose 
court  has  compelled  a  third  party  to  pay  of  subjecting  them  to  sequestration, 
in  a  chose  in  action  without  a  bill  where  The  vice-chancellor  said:  *I  find  no 
any  resistance  has  been  made  by  the  instance  in  which  the  court  has  com* 
holder  of  the  chose  in  action;  **  Keigh-  pelled  a  third  party  to  pay  in  a  chose 
ler  V.  Ward,  8  Md.  254,  wherein  it  was  in  action  without  a  bill  where  any  re- 
held  that  if  the  holder  of  a  chose  in  sistance  has  been  made  by  the  holder 
action  admits  the  debt  to  be  due,  and  of  the  chose  in  action.'  So  in  Franck- 
is  willing  to  pay  over  under  order  of  lyn  v.  Colhoun,  3  Swanst.  309,  Lord 
the  court,  it  may  become  the  subject  Eldon  said:  *  The  true  question  is 
of  sequestration,  but  not  otherwise;  whether  this  chose  in  action  can  be 
Gordon  v.  Inghram,  32  Pa.  St.  214;  taken  by  this  sequestration,  or  whether 
Miller  v.  Huddlestone,  22  Ch.  D.  233;  there  must  not  be  some  proceeding  in 
Simmonds  v.  Kinnaird,  4  Ves.  Jr.  735;  aid  of  the  sequestration.*  In  Wilson  v. 
Manton  7\  Manton,  40  L.  J.  Ch.  93;  Metcalfe,  i  Beav.  269,  Lord  Langdale 
Crispin  V.  Cumano,  L.  R.  i  P.  &  D.  said:  'A  chose  in  action  is  subject  to 
623;  8  Bacon's  Abr.  632;  Dan.  Ch.  Pr.  the  process  of  sequestration;  but  how 
(6th  Am.  ed.)  1053.  the  sequestration  is  to  be  made  effective 

Dividends  of  Bank  Stoek.  —  In  M'Car-  in  respect  of  choses  in  action  may  be 

thy  V.  Goold,  i   Ball  &   B.  387.  it  was  a  question  requiring  much  considera- 

held  that  dividends  of  bank  stock  being  tion.     In   a  clear  and   simple  case  it 

choses  in  action  could  not  be  seques-  may  be  by  order  only,  or  a  voluntary 

tered.  payment  may  be  protected;    in  other 

8.  View  that  Choeee  in  Aotion  Can  Be  cases  it  may  be  necessary  to  resort  to 

Bequeotered.  —  White    v.    Geraerdt,    i  an  action  or  suit,  under  the  direction 

Edw.  (N.  Y.)  336,   wherein  the  court  of  the  court.'    The  doctrine  maintained 

said:      ''Although   it  has  sometimes  by    these    cases    seems    to    us    well 

been  questioned  whether  choses  in  ac-  founded   upon   principle."      See  also 

tion  are  liable  to  a  sequestration,  there  Hayes  v.  Hayes,  4  Del.  Ch.  20;  Hosack 

can  be  no  objection  to  it  upon  princi-  v.  Rogers,  11  Paige  (N.  Y.)  603;  Devoe 

pie.     It  is    analogous  to    the    power  v.  Ithaca,  etc.,  R.  Co.,  5  Paige  (N.  Y.) 

which  this  court  now  constantly  exer-  521;  Proctor  v.  Reynel,  i  Ch.  Rep.  247. 
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4.  Claims  of  Third  Fertons  -—  Xxaminatioii  Pro  Interewe  Sao.  —  Where 
any  right  or  title  is  claimed  adverse  to  a  sequestration,  the  claim- 
ant may  apply  to  the  court  for  an  examination /r^?  interesse  suo} 
or  the  party  for  whose  benefit  the  sequestration  was  ordered  may 
compel  the  claimant  to  come  in  and  show  cause  why  he  should 
not  be  examined /r£?  interesse  suo.^ 

Hannor  of  Making  AppUoation.  —  An  application  by  one  claiming 
adversely  to  a  sequestration  for  an  examination /r^?  interesse  suo 
is  usually  made  by  motion,  supported  by  affidavit,  showing  the 
facts  under  which  the  claim  arises.* 

DiMharge  of  Soquaotration.  —  Where,  on  an  examination /r^?  interesse 
sua,  it  appears  to  the  satisfaction  of  the  court  that  the  claimant 
has  a  superior  right  or  title  to  the  property  seauestered,  the 
sequestration  will  be  discharged  as  against  him,^  with  or  without 
costs  as  the  court  may  determine  upon  the  circumstances  of  the 
case.* 

6.  Death  of  Party  —  Abatement  and  Beyiyal  —  a.  Death  of 
Plaintiff.  —  A  sequestration  against  a  defendant  upon  mesne 
process  abates  on  the  death  of  the  plaintiff,  but  is  revived  with 
the  suit.* 

1.  Foster  v.  Townshend,  (Ct.  App.)  8.  Hunt  v.  Priest,  2  Dick.  540. 

2  Abb.  N.  Cas.  (N.  Y.)  29;  Gordons.  AppUoation    bj   Infuit.  —  An    infant 

Inghram,  32   Pa.  St.  214;   Atty.-Gen.  may  apply  for  an  examination  pro  in- 

V,  Coventry,  i  P.  Wms.  306,  309,  note  teresse  suo  by  his  guardian.     Pelham  v, 

i;  Wharam  v.  Broughton,  i  Ves.  180;  Newcastle,  3  S«<ranst.  290,  note. 

Brooks  V.  Greathed,  i  Jac.  &  W.  178;  AppUoation  in  Forma  Panperis.  —  In 

Russell    V.    East  Anglian   R.   Co.,   3  James  v.  Dore,  2  Dick.  788,  a  woman 

Macn.    &    G.    104;    Empringham  v,  was    ordered     to    be    examined   pro 

Short,  3  Hare  461;  Anonymous,  6  Ves.  interesse  suo  respecting  a  claim  set  up 

Jr.  287;  Angel  V.  Smith,  9  Ves.  Jr.  336.  by  her  to  some  lands  taken  under  a 

Pononal  Itoperty.  —  An  order  for  an  sequestration,   but  was  unable  from 

examination  pro  interesse  suo  may  be  poverty   to  make  out  or  support  her 

obtained  by  a  party  interested  as  well  right,  and  liberty  was  given  her  to  do 

where  the  property  consists  of  goods  so  in  forma  pauperis, 

and  chattels  as  where  it  is  real  estate.  Time  of  Examination.  —  An  order  for 

Pelhanr  v.  Newcastle,  3  Swanst.  290,  an  examination  pro  interesse  suo  is  not 

note;  Martin  v.  WiUis,  i  Fowl.  Exch.  usually  granted  till  after  the  seques- 

Pr.  160.  trators  have  made  a  return,  because 

Disehargo  Withoat  Xxamination.  —  In  till  then  it  cannot  appear  to  the  court 

Dixon  V,  Smith,  i  Swanst.  457,  which  what  is  sequestered.     Pelham  v,  New- 

was  an  application  by  a  claimant  for  castle,  3  Swanst.  289,  note, 

an  inquiry  as  to  his  interest,  the  court  4.  Foster  v,  Townshend,  (Ct.  App.)  2 

finding  the  claimant's  right  to  be  clear  Abb.  N.  Cas.  (N.  Y.)  29;  Atty.-Gen.  r. 

and  undisputed  made  an  order  in  his  Coventry,   i   P.   Wms.  306;    )^haram 

favor  without  an  inquiry.  v,  Broughton,  i  Ves.  180. 

9.  Foster  v.  Townshend,  (Ct.  App.)  9.  Tatham  v.  Parker,  i  Smale  &  G. 
a  Abb.  N.  Cas.  (N.  Y.)  29;  Johnes  506;  Gilb.  For.  Rom.  81;  Dan.  Ch.  Pr. 
V.  Claughton,  Jac.  573;  Brooks  v.  (6th  Am.  ed.)  1059. 
Greathed,  i  Jac.  &  W.  178;  Hamblyn  Inquiry  of  Damages.  —  An  inquiry  as 
V,  Lee,  3  Swanst.  301,  note  a,  2  Seton  to  the  damages  which  the  claimant 
1583;  Bird  V.  Li ttlehales,  3  Swanst.  299,  has  incurred  in  consequence  of  the 
note  a,  Reg.  Lib.  1742,  A.  187.  But  sequestration  may  be  directed.  Cope- 
see  Kaye  v.  Cunningham,  5  Madd.  406,  land  v.  Mape,  2  Ball  &  B.  67. 
wherein  it  was  doubted  whether  a  6.  Abatoment  by  Death  of  Plaintiff.  — 
plaintiff  could  compel  a  claimant  to  be  In  Hyde  v.  Forster,  i  Dick.  132,  the 
examined/r^  interesse  suo,  defendant  was  in  contempt  to  a  seques- 
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b.  Death  of  Defendant  —  Seqaattration  on  Mesne  ProoeM.  — 
Where  the  person  against  whom  sequestration  on  mesne  process 
has  issued  dies,  the  process,  being  personal,  not  only  abates  but 
falls  altogether.* 

Sequestration  Fursnant  to  Deeree.  —  It  is  Otherwise,  however,  where 
the  sequestration  issues  in  pursuance  of  a  decree  and  to  compel 
the  performance  of  it.  In  such  case  the  sequestration  is  merely 
abated  with  the  suit,  and  being  in  the  nature  of  an  execution, 
may  be  revived  against  the  personal  representative  of  the 
decedent.* 

6.  Hearing  and  Determination  —  a.  Use  of  Affidavits.  —  It 
has  been  held  that  affidavits  in  support  of  the  allegations  in  a 
bill  for  a  sequestration  may  be  read  at  the  hearing  on  a  motion 
to  dissolve  the  sequestration.* 

tration  for  want  of  his  answer.     The  Dick.   io6;    Pratt  v,   Inman,  59  L.  J. 

suit  abated  by  the  death  of  the  plain-  Ch.  274,  43  Ch.  D.  175. 

tiff.     His  representatives  revived  and  8.  Mercer  v.  Byrd,  4  Jones  Eq.  (N. 

obtained    an    order  for   the   clerk   in  Car.)  358;  Swindall  z/.  Bradley,  3  Jones 

court  to  attend  with  the  record  of  the  £q.  (N.  Car.}  354.     Sec  also  Parker  v, 

bill  in  order  that  the  same  might  be  Grammer,    Phil.     Eq.    (N.    Car.)    28. 

taken  pro  confesso.     The  question  was  wherein  it   was  said:     "  These   writs 

whether  there  was  not  an  end  of  the  [of  sequestration  and  injunction]  are 

contempt,  as  it  was  upon  mesne  pro-  extraordinary  process,  and  to  sustain 

cess.     After  hearing  counsel  on  both  them,  on  a  motion  to  dissolve  the  in- 

sides  Lord  Hardwicke  declared  that  as  junction  and  remove  the  sequestration, 

the  suit  and  proceedings  were  revived  the  court  must  be  satisfied,   ist,  that 

the   plaintiff  was  regular.      See    also  the  complainant  does  not  sue  in  a  mere 

Wharam   v,   Broughton,    i   Ves.    180;  spirit  of  litigation,  and  seek  to  set  up 

White  V.  Hay  ward,  2  Ves.  461;  Caer-  an  unfounded  claim,  but  has  *  probable 

marthen  v,   Hawson,  3  Swanst.   294,  cause,' and  may  at  the  hearing  be  able 

note.  to  establish  his  primary  equity;    2d, 

Prior    Prooeas.  —  In    Cottingham    v,  that  its  extraordinary   process  is  not 

O'Reiley.  i  Hog.  49,  it  was  held  that  asked  for  simply  to  vex  and  embarrass 

no  process  prior  to  sequestration  can  the  defendant,   but  because  there   is 

be  revived  after  abatement  by  death  of  reasonable  ground  for  apprehension  in 

the  plaintiff.  regard    to    the   security  of   the   fund 

1.  Effect  of  Death  of  Defendant. —  pending  the  litigation.*' 
In  Hanson  v,  Barnes,  3  Gill  &  J.  Counter  Affidavits.  —  The  affidavit  of 
(Md.)  359,  it  was  said:  **A  writ  of  se-  a  party  against  whom  process  of  se- 
questration being  a  personal  process,  questration  has  issued  will  not  be 
grounded  on  a  contempt,  and  requiring  heard  as  cause  against  a  conditional 
the  further  order  or  action  of  the  court  order  obtained  in  the  cause,  such  affi- 
to  give  it  an  effect  beneficial  to  the  davit  not  stating  any  irregularity  in 
plaintiff,  it  is  remarkable  that  it  should  the  proceedings.  Creed  v.  Creed,  i 
have  been  doubted  whether  it  did  not  Long  &  T.  581. 

abate  de  facto  by  the  death  of  the  de-  Hurmless  Error.  —  Although  it  is  the 

fendant."    See  also  Foster  v.  Towns-  practice  to  allow  affidavits  in  support 

hend.  (Ct.  App.)  2  Abb.  N.  Cas.  (N.  Y.)  of  the  allegations  of  rhe  bill  to  be  read 

29;    Hawkins   v.  Crook,   3   Atk.   594;  on     an    application     to    dissolve    the 

Burdett  v.  Rockley,  i  Vern.  58;  Uni-  sequestration,  and  it  is  error  to  refuse 

versity  College  v,  Foxcroft,    i   Vern.  them,  yet  where  upon  appeal  the  affi- 

166;  Bligh  V.  Darnley,  2  P.  Wms.  619.  davits  refused  below  were  read,  and 

8.  Foster  v.  Townshend,  (Ct.  App.)  with  their  aid  no  case  was  made  for 

2  Abb.   N.   Cas.  (N.  Y.)  29;    Burdett  the  sequestration,  it  was  held  that  an 

V.   Rockley,  i  Vern.  58:    Hawkins  v,  order  below  dissolving  it  should  not 

Crook,  3  Atk.  594;  Wharam  v,  Brough-  be  reversed.     Mercer  v.  Byrd,  4  Jones 

ton,  I  Ves.  180;  Hyde  v,  Greenhill,  i  Eq.  (N.  Car.)  358. 
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b.  Questions  Determinable.  —  In  jurisdictions  holding  that 
a  chose  in  action  cannot  be  sequestered  if  the  holder  of  the  chose 
resists,  the  validity  of  the  grounds  of  resistance  cannot  be 
inquired  into  upon  return  to  the  writ.* 

7.  The  Writ— tf.  To  Whom  Directed. —A  sequestration  is 
usually  directed  to  not  less  than  four  sequestrators.* 

b.  Form  of  Writ.  —  A  writ  of  sequestration  is  largely  a 
recital  of  the  order  for  the  sequestration.  Its  form,  therefore,  is 
dependent  on  the  circumstances  of  the  particular  case.* 

Seeming  Property.  —  A  motion  to  re-  The  authorities  seem  to  leave  the  de- 
move  or  discharge  a  sequestration  does  termination  of  this  question,  whether 
not  stand  upon  the  footing  of  a  motion  to  abide  the  sequestration  or  not,  en- 
to  dissolve  an  injunction  in  the  or-  tirely  with  the  party  affected  by  it.  If 
dinary  case  of  an  injunction  to  stay  he  may  resist  I  he  writ  without  assign- 
execution  upon  a  judgment  at  law.  ing  any  reasons  for  doing  so,  is  it  not 
The  court  having  secured  the  fund  unreasonable  that  he  should  be  worse 
will  keep  it  secured  pending  the  liti-  off  for  having  assigned  insufficient  or 
gation,  unless  the  application  was  im-  bad  reasons  ?'* 

providently  granted,  or  unless,  upon  Adjustment  of  Equities. —  In  Bigham*s 
the  coming  in  of  the  answer,  it  ap-  Appeal,  (Pa.  1887)  6  Cent.  Rep.  it8,  it 
pears,  taking  the  whole  together,  that  was  held  that  in  a  proceeding  to  se- 
the  claim  of  the  plaintiff  was  un-  quester  a  widow's  interest  in  a  testa- 
founded  or  the  security  unnecessary,  tor'srealestate,  the  Orphans' Court  has 
McDaniel  f.  Stoker,  5  I  red.  Eq.  (N.  jurisdiction  to  marshal  the  assets  of 
Car.)  274;  Griffin  v.  Carter,  5  Ired.  Eq.  the  lestator  and  to  adjust  the  equities 
(N.  Car.)  413;  Parker  v,  Grammer,  of  the  beneficiaries. 
Phil.  Eq.  (N.  Car.)  28.  2.  Newl.  Ch.  Pr.  18;  Blake  Ch.  Pr. 

PneervEtion    of    lien — Setention   of  103;  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1051. 

Canse.  —  Where  a  decree  of  indebted-  Time  of  Taking  Effect.  —  A  sequesira- 

ness  has  t>een  ordered,  and  a  writ  of  tion  binds  from  the  time  of  awarding 

sequestration  issued  and  served  on  one  it,  and  not  from  the  time  of  executing  it 

who  has  in  his  hands  a  chose  in  action  or  of  its  being  laid  on  by  the  commis- 

due  the  decree  debtor,  and  the  holder  sioners.     Burdett  v.  Rockley,  i  Vern. 

of  the  chose  sets  up  a  deed  of  trust  58;  Ward  v.  Booth,  L.  R.  14  Eq.  195; 

under  which  he  claims  title  and  avers  Exp.  Nelson,  74  Ch.  D.  41. 

it  to  be  valid,  the  court  should  retain  8.  Braithwaite's   Pr.  240;  Dan.  Ch. 

the  cause  to  preserve  the  inchoate  lien  Pr.  (6th  Am.  ed.)  1051. 

of  the  writ  until  further  proceedings  Against  Married   Woman.  —  On    the 

can  be  had  to  test  the  validity  of  the  application  of  a  husband  who  had  ob- 

deed.     Keighlerz/.  Ward,  8  Md.  254.  tained  a  decree  nisi  for  divorce  against 

1.  Qnestion  as  to  Validity  of  Deed.  —  In  his  wife,  an  order  was  made  that  the 
Keighler  v.  Ward.  8  Md.  254,  it  was  wife  should  deliver  up  into  the  custody 
held  that  where  the  party  in  whose  of  the  husband  the  children  of  the  mar- 
hands  the  chose  is  denies  that  it  is  due  riage.  The  wife  knew  of  the  order, 
to  the  decree  debtor,  and  sets  up  a  but  evaded  service  of  it,  end  disobeyed 
deed  of  trust  under  which  he  claims  it.  On  the  application  of  the  husband 
title  and  avers  it  to  be  valid,  the  court  an  order  was  made  declaring  the  wife 
will  not  upon  return  to  the  writ  of  se-  contumacious  and  in  contempt,  and 
questration  inquire  into  the  validity  of  directing  that  a  writ  of  sequestration 
such  deed  and  determine  whether  it  be  should  issue  against  the  estate  and 
fraudulent  or  not.  The  court  said:  effects  of  the  wife.  It  was  held  that 
*'  The  appellants  say  the  deed  is  void  the  general  form  oi,  the  writ  of  se- 
upon  its  face,  and  the  appellee  denies  questration  against  "  the  estate  and 
it.  If  we  were  to  look  into  the  deed  effects  "  of  the  wife,  without  any  ex- 
for  the  purpose  of  determining  this  press  limitation  therein  to  separate 
point,  we  would  be  simply  settling  the  properly  of  the  wife  not  subject  to  a 
question,  and  what  more  could  we  do  restraint  on  anticipation,  was  right, 
in  regard  to  any  other  controversy  that  but  that  the  writ  would  only  operate 
might  arise  out  of  such  a  proceeding  ?  on  her  separate  property  which  was 
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c.  Return  of  Writ.  —  The  return  to  a  writ  of  sequestration 
should  be  indorsed  on  the  writ,  but  the  practice  does  not  seem 
to  require  that  it  be  filed.* 

8.  DlBoharge  of  Sequestration  —  tIum  of  Diieluurge.  —  A  sequestration 
must  be  returned  before  a  motion  can  be  made  to  discharge  it.* 

in.  XT VDEB  Statutes — 1.  Against  Corporations  — ^i.  Jurisdic- 
tion —  At  l*w  or  in  Equity.  —  Proceedings  for  the  sequestration  of 
the  property  and  effects  of  a  corporation,  based  on  a  statute  pro- 
viding for  such  sequestration  on  the  return  unsatisfied  of  an  exe- 
cution against  the  corporation,  should  be  had  in  a  court  of  equity.' 

b.  Application  —  (i)  Manner  of  Application  —  By  Petition. — 
Proceedings  for  the  sequestration  of  the  property  and  effects  of  a 
corporation,  based  on  a  statute  authorizing  a  party  who  has 
obtained  a  judgment  against  a  corporation  to  apply  for  a  seques- 
tration upon  the  return  unsatisfied  of  the  execution  issued  on 

not  80  subject.     Hyde  v,  Hyde,  57  L.  beneficiary  under  a  certificate  of  insur- 

J.  P.  89,  59  L.  T.  N.  S.  529.  ance  issued  by  a  mutual  benefit  asso- 

WaiYtr  of  Irregnlarity.  —  In  Const,  v.  ciation  recovered  a  judgment  against 

Barr,  2  Russ.  161,  it  was  held  that  the  the    corporation,     and    an    execution 

irregularity   of    a    sequestration    was  thereon  was  returned  unsatisfied.    The 

waived  if  the  party  against  whom  it  beneficiary   thereupon    applied    for  a 

was  issued  gave  the  sequestrators  di-  mandamus  requiring  the  proper  officers 

rections  how  to  deal  with  the  property,  of  the  corporation  to  make  an  assess- 

1.  Goldsmith  v.  Goldsmith,  10  Jur.  ment  upon  the   members  to  pay  the 
561.  judgment.     The  court  in  denying  the 

2.  Anonymous,  Bunb.  31.  application  said:  *'  It  is  very  manifest 
By  Appomtment  of  Beoeiyar.  —  The    that  mandamus  is  entirely  inadequate 

appointment  of  a  receiver  in  the  place  in  this  class  of  cases,  and  that  equity 

of  the  sequestrators  discharges  the  se-  alone  can  furnish  the  proper  remedy, 

questralion.     Shaw  v.  Wright,  3  Ves.  Sequestration  can  be  had  in  no  other 

Jr.  23.  court.    The  examination  of  the  affairs 

By  DiMharge  in  Insolvenej. — In  Tat-  of  a  corporation,  and  the  legal  proceed- 

ham  V,  Parker,  22  L.  J.  Ch.  903,  A.  ings  by  which  its  assets  are  taken  and 

was  ordered  to  pay  a  sum  of  money  applied  to  the  payment  of  its  debts,  are 

into  court,   and   the  order  was  duly  particularly  subjects  of  equitable  cogni- 

registered.     He  was  committed  tor  not  zance,  and  what  acts  should  be  done  or 

ol^ying  the  order,  and  a  writ  of  se-  performed  by  its  officers  in  the  pay- 

Questration  issued  against  his  estate,  ment  of  its  debts  can  only  be  ascer- 

A.  afterwards  obtained  his  discharge  tained  and  enforced  when    the    true 

under    the    Insolvent    Debtor's    Act.  situation  of  the  corporation  is  fully 

Upon  a  petition  filed  by  A. 's  assignees  known,    and    Its  ability   to  pay  and 

to  discharge  the  sequestration,  it  was  means  of  payment  are  judicially  estab- 

held  that  A.'s  discharge  in  insolvency  lished.     A  court  of  equity  is  the  proper 

did  not  discharge  the  sequestration.  forum  for  such  proceedings." 

On  Examination  Pro  Intoreiio  Sao,  see  At  Common  Law  a  wiit  of  sequestra- 

supra ^  547.  tion  could  not  be  issued  against  a  cor- 

In  Appellate  Court.  —  Where  an  in-  poration  until  a   distringas,  an  alias 

junction  has  been  issued  and  an  order  and  a  pi uries  distringas  were  returned, 

of  sequestration  made  to  enforce  it,  an  People  v.  Brooklyn,  (Supm.  Ct.  Spec, 

appellate  court  will  not  suspend  the  T.)  5  How.  Pr.  (N.  Y.j  314. 

order,   but   will  leave  the  parties  to  Txmnsfer  of  Judgment.  —  In  PennsyP 

make  any  application  for  that  purpose  vania  it  has  been  held  that  a  writ  of  se- 

to  the  court  below.     Spokes  v.  Ban-  questration  under  Act  of  June  16, 1836, 

bury  Local  Board  of  Health,  11  Jur.  may  issue  on  a  judgment  transferred 

N.  S.  loio.  to  another  county  under  Act  of  April 

8.  Miner    v,    Michigan    Mut.    Ben.  16,   1840.     Reid  v.  North- Western  R. 

Assoc.,  65   Mich.  84.     In  this  case  a  Co.,  32  Pa.  St.  257. 
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such  judgment,  may  be  instituted  by  petition  founded  upon  the 
proceedings  in  the  action  in  which  the  judgment  was  recovered.* 
(2)  Notice  of  Application  —  VeoMiity  «f  VotiM.  —  In  Pennsylvania 
it  has  been  held  that  notice  of  an  application  for  a  writ  of  seques- 
tration against  a  corporation  is  not  necessary.* 

c.  Questions  Determinable  — ladiTidiua  Luuiitj  of  stoeUioidm. 

—  In  Minnesota  it  has  been  held  that  the  individual  liability  of 
stockholders  for  corporate  debts  may  be  enforced  in  a  sequestra- 
tion proceeding  against  the  corporation,  upon  the  application  or 
complaint  of  any  creditor  who  has  become  a  party  to  the  pro- 
ceeding.* 

2.  In  Loniiiana  —  a.  Jurisdiction. — A  writ  of  sequestration 
may  issue  from  the  court  of  the  defendant's  domicil,  or  from  the 
court  where  the  property  is  situated,  at  the  option  of  the  plaintiff.* 

1.  Corning  v.  Mohawk  Valley  Ins.  event,  and  what  it  has  to  do  every  time 

Co.,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr.  it  is  called  on  to  marshal  assets.     In 

(N.  Y.)  190.  fact,   it  is  only  by  sequestrating  the 

8.  Reid  v.  North- Western  R.  Co.,  32  corporate  assets  and  enforcing  this  lia- 
Pa.  St.  257,  wherein  it  was  said:  '*  The  bility  of  stockholders  in  the  same  pro- 
writ  of  sequestration,  being  an  execu-  ceeding  that  results  exactly  just  and 
tion  process,  is  not  ^x  gratia  in  the  equitable  to  all  parties  can  be  worked 
usual  acceptation  of  that  term,  but  is  out.  We  have  no  doubt  that  in  the  se- 
rather  demandable  of  right;  and  con-  questration  proceeding  the  liability  of 
sequently  there  can  be  no  sound  reason  the  stockholder  may  be  enforced  on  the 
for  giving  previous  notice  that  might  petition  or  complaint  of  the  receiver 
not  apply  to  any  final  process.  This  where  he  shows  that  he  represents 
corporation  had  a  day  in  court  at  and  creditors  who  are  entitled  to  the  benefit 
previous  to  judgment,  like  other  de-  of  it.  Ordinarily  this  would  be  the 
fendants.  and  could  have  interposed  most  appropriate  mode  of  procedure, 
no  objection  to  this  writ  that  could  not  But  it  is  not  important  on  whose 
be  made  to  any  alias  execution.  True,  petition,  complaint,  or  whatever  you 
the  court  is  to  award  the  writ,  but  this  please  to  call  il,  the  enforcement  of  the 
is  to  enable  them  to  appoint  a  person  liability  Is  invoked,  provided  he  is  a 
to  execute  it  under  the  provisions  of  party  to  the  proceeding,  and  is  himself, 
the  next  following  section  of  the  act.  or  as  tbe  representative  of  others,  en- 
However,  it  is  useless  to  speculate  on  titled  to  ask  for  it."  See  also  Arthur 
this  subject;  it  is  enough  that  the  act  v.  Willlus,  44  Minn.  409;  Spooner  v. 
of  assembly  requires  no  notice,  and  Bay  St.  Louis  Syndicate,  47  Minn.  464. 
that  none  is  necessary  to  advance  Truth  of  Betum  of  ExMution.  —  In 
justice."  Reid  v,  North-Western   R.  Co.,  32  Pa. 

8«  McKusick  v,  Seymour,  48  Minn.  St.  257,  it  was  held  that  the  truth  of  the 

158,  wherein  Mitchell,  J.,  said:  *'  It  is  return  of  an  execution  against  a  cor- 

entirely  consistent  with  ttie  established  poration  could  not  be  inquired  into  on 

equity  jurisdiction  and  in  accordance  an  appeal  from  an  order  awarding  a 

with    established    equity    practice    to  writ  of  sequestration  against  the  cor- 

forestall   a  multiplicity  of  actions  by  poration. 

bringing  all  the  litigation  into  its  grasp  4.  Garland's    Rev.  Code   Prac.    La. 

in  one  suit  for  a  general  accounting  (1894),  g  163,  subdiv.  9  (Act  64  of  1876, 

and    a    complete    adjustment    of    all  p.    106);    Carroll   v.   Bancker,   43   La. 

rights.       Nor,   in   case   certain   stock-  Ann.  1194. 

holders  are  liable  for  some  debts  and  By  Consent.  —  A  curator  ad  hoc  cannot 

not  for  others,  is  there  any  difficulty  in  by  his  pleadings  invest  the  court  with 

segie^ating  the  liability  of  each  stock-  jurisdiction  where  otherwise  it  would 

holder  and  devoting  the  avails  of  it  to  have  none.     Walker  v.  Sanchez,  13  La. 

the  benefit  of  the  class  of  creditors  Ann.  505.     See  also  Gay  v.  Eaton,  27 

who  have  the  right  to  it.     That  is  what  La.  Ann    166. 

the  court  would  have  to  do  in  any  Jurisdiotion    ex    Oflloio.  —  The  court 
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b.  Time  of  Application.  —  A  writ  of  sequestration,  being  a 
mere  provisional  order,  may  be  applied  for  at  any  stage  of  a  suit.* 

Before  iCatnrity  of  Obligation.  —  The  writ  may  even  be  granted  in 
certain  cases  enumerated  in  the  statute  before  the  maturity  of 
the  obligation  on  which  the  suit  is  founded.*  But  to  obtain  the 
writ  in  such  cases  a  strict  observance  of  the  requirements  of  the 
statute  is  necessary.* 

c.  Affidavit  —  (i)  Necessity  of  Affidavit,  —  A  party  wishing 
to  obtain  an  order  of  sequestration  must  annex  to  the  petition  in 
which  he  prays  for  the  order  an  affidavit  setting  forth  the  causes 
for  which  he  claims  the  order.* 

(2)  Requisites  of  Affidavit  —  Oronnds  of  Application.  —  An  affidavit 
to  obtain  an  order  of  sequestration  must  set  forth  the  facts  justi- 
fying the  writ.* 

may  ex  officio  direct  the  sequestration  23  La.  Ann.  578;  Gardner  v.  Shipley, 

of  property,  the  subject  of  litigation,  4  La.  Ann.  184;  Neilson  v.  Pool,  17  La. 

when  requisite  to  protect  the  rights  of  209. 

the  litigants.  Eltringham  v.  Clarke,  8.  Egan  v.  Fush,  46  La.  Ann.  474; 
49  La.  Ann.  340;  Allen  v.  Whetstone,  Duncan  v.  Wise,  39  La.  Ann.  74;  Cat- 
35  La.  Ann.  849.  letter.  Heffner,  23  La.  Ann.  578;  Bar- 
Amount  in  Controversy.  —  Where  the  Here  v.  Feste,  9  La.  Ann.  535;  Gardner 
petitioner  was  pre  ^rented  by  the  excess  v,  Shipley,  4  La.  Ann.  184;  Bres 
of  his  claim  from  going  before  a  court  v.  Booth,  i  La.  Ann.  307;  Neilson  v. 
of  limited  jurisdiction  to  contest  and  Pool,  17  La.  209;  Clark  v.  Glover,  14 
litigate  his    rank  and   privilege   with  La.  266. 

another  creditor,  who  was  seeking  a  4.  Blanc  v.   Wallace,   26   La.   Ann. 

judgment  with  a  privilege  against  the  492;    McClendon   v.   Bennett,    16   I^. 

common  debtor  in  said  court,  it  was  Ann.  335;  State  v.  Judge,  14  La.  Ann. 

held  that  he  could  compel  his  adversary  509;  Logan  v,  Hickman,  14  La.  Ann. 

to  come  into  a  higher  court  to  litigate  298;  Ohio  Ins.  Co.  v.  Edmondson,   5 

their  claims.    Terry  v,  Terry,  10  La.  70.  La.  295. 

1.  Pitot  V,  Elmes,  i  Mart.  (La.)  79;  Snpplemental  Petition.  —  An  affidavit 

McFarlane  v.  Richardson,  i  La.  Ann.  accompanying  a  supplemental  petition 

12;  Williams  v,  Duer,  14  La.  531.  is  indispensable  to  the  maintenance  of 

Alias   Writ.  —  After    the    defendant  a  writ  of  sequestration  issued  under 

had  moved   to  set  aside  the  writ  be-  the  original  petition  and  for  the  pres- 

cause   the    property   belonged   to   the  ervation  of  the  status  quo  after  the  dis- 

succession  of  his  wife,  of  whose  chil-  missal  of  the  original  petition.     Egan 

dren  he  was  tutor,  the  administrator,  v.  Fush,  46  La.  Ann.  474;  Gumbel  v. 

having    intervened    and   claimed    the  Beer,   36    La.  Ann.   487;    Lemann   v. 

property  for  the  succession,  was  by  the  Truxillo,   32   La.    Ann.   65.     But  see 

plaintiff's  written  consent  allowed  as  Ohio  Ins.   Co.  v,   Edmondson,    5   La. 

such  to  bond.     It  was  held  that    the  299,  wherein  it  was  held  that  it  was 

plaintiff  could  not  claim  an  alias  writ  unnecessary  for  a  party  to  swear  to  the 

without  disclosing  some  newfactshow-  facts  staled  in  a  supplemental  petition 

ing  a  change  in  the  condition  of  the  praying  a    sequestration,    if    he    has 

parties  to  justify  it.     Levi  v.  Penny,  sworn  to  the  same  facts  stated  in  his 

II  La.  Ann.  539.  original  petition. 

Pending   Appeal.  —  The   lower  court  5.  Watkinson  v.   Black,  14  La.  351; 

may   grant    a    writ    of    sequestration  Clark  v.  Glover,  14  La.  266;  Erwin  v. 

though  the  suit  be  pending  on  appeal  Jones,  5  La.  345;  Pasley  v.  McConnell, 

in  the  Supreme  Court.     McFarlane  v.  37  La.  Ann.  552;  Gumbel  v.  Beer,  36  La. 

Richardson,  i  La.  Ann.  12;  Williams  Ann.  486;  Baer  v.  Kopfler.  19  La.  Ann. 

V,  Duer,  14  La.  531;   Fink  v.  Martin,  194;  Carter  v.  Lewis,  15  La.  Ann.  574; 

ID  Rob.  (La.)  147.  Mabry  v.  Talla,  15  La.  Ann.  $62;  Johns- 

8.  Garland's   Rev.    Code   Prac.    La.  ton   v,   Cammack,   13   La.    Ann.    594; 

(1894),  §  275,  par.  6;  Catlett  v.  Heffner,  Anderson   v.  Stille,  12  La.  Ann.  669, 
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In  iUtamative.  —  It  may  state  such  facts  in  the  alternative 
language  of  the  statute.  ^ 

Amoimt  of  Debt.  —  An  affidavit  to  obtain  an  order  of  sequestration 

must  state  with  certainty  the  amount  of  the  debt  due  the 
plaintiff.* 

PriTitege  «r  Ownertbip.  —  The  affidavit  must  state  either  that  the 

plaintiff  has  a  privilege  on  the  property  or  that  he  is  the  owner 
of  it.» 

By  Agont.  —  The  affidavit  must,  in  general,  be  made  by  the 
plaintiff  himself.  In  case,  however,  of  the  absence  of  the  plain- 
tiff from  the  jurisdiction,  or  other  sufficient  cause,  it  may  be 
made  by  an  agent.  "^ 

Goodwin  v.  Allen,  12  La.  Ann.  448;  etc.,  Co.  v.  Lorio,  46  La.  Ann.  441; 
Wellsv.  St.  Dizier,  gLa.  Ann.  119;  Bar-  Carter  v.  Lewis,  15  La,  Ann.  574; 
riere  v.  Feste,  9  La.  Ann.  535;  Wilson  American  Furniture  Co.  v.  Grant-Jung 
V.  Churchman,  4  La.  Ann.  452;  Shrop-  Furniture  Co.,  50  La.  Ann.  931. 
shire  v,  Russell,  2  La.  Ann.  961;  Bres  L  Kubn  v.  Embry,  35  La.  Ann.  489; 
V,  Booth,  I  La.  Ann.  307;  Sellick  v.  Mabry  v.  Talla,  15  La.  Ann.  562;  Wells 
Kelly,  II  Rob.  (La.)  149;  Dumonteil  v,  v.  St.  Dizier,  9  La.  Ann.  119. 
Dubroqua,  i  Rob.  (La.)  531.  2.  Wilson  v.  Churchman,  4  La.  Ann. 
ninstratioiii.  —  Allegations  showing  452.  wherein  it  was  held  that  an  affi- 
right  of  possession  in  the  plaintiff  and  davit  for  a  sequestration  which  stated 
wrongful  possession  of  the  defendant,  that  the  defendant  was  indebted  to  the 
and  the  fear  of  the  plaintiff  that  the  plaintiff  "  in  about  the  sum  of  $4,950  " 
defendant  will  part  with  the  property,  was  insufficient.  But  see  Blanchard 
are  sufficient  facts  to  warrant  a  seques-  v.  Luce,  19  La.  Ann.  46,  wherein  it 
tration.  Lannes  v.  Courege,  31  La.  was  held  that  in  a  suit  for  the  settle- 
Ann.  74.  ment  of  a  general  commercial  partner- 
In  sequestration  of  movable  prop-  ship  the  affidavit  for  a  sequestration 
erty,  based  on  a  vendor's  privilege,  at  need  not  state  the  amount  due. 
least  where  the  debt  is  due,  an  affidavit  8.  Baer  v.  Kopfler,  19  La.  Ann.  194; 
to  the  debt,  to  the  privilege,  and  to  the  Rawaldson  v.  Hamilton,  5  La.  Ann. 
fear  that  "  the  defendant  will  conceal,  203. 

part  with,  or  dispose  of  the  [movable  4.  Affidavit  by  Agent.  —  In  Hawley 
in  his  possession]  during  the  pendency  v.  Tarbe,  14  La.  92,  it  was  said:  "  In 
of  the  suit,'*  fills  all  the  requirements  this  case  a  sequestration  was  obtained 
of  the  law;  and  the  party  is  not  bound  at  the  instance  of  the  plaintiff,  on  the 
to  swear  to  or  to  prove  any  other  affidavit  of  a  person  styling  himself 
grounds  of  fear  than  the  simple  facts  her  agent.  It  is  admitted  that  at  the 
that  he  has  a  privilege,  and  that  it  lies  time  the  affidavit  was  made  the  plain- 
in  the  power  of  the  defendant  to  defeat  tiff  was  present  in  the  city  and  not  pre- 
or  destroy  it  by  doing  some  of  the  acts  vented  by  sickness  or  other  physical 
which  he  swears  he  fears  he  may  do.  cause  from  making  the  affidavit  her- 
Lowden  z/.  Robertson,  40  La.  Ann.  825.  self.  The  article  276  of  the  Code  of 
Proposed  Removal  **  Out  of  the  State,**  Practice  presupposes  that  the  affidavit 
—  An  affidavit  that  the  defendant  in-  in  a  case  of  sequestration  is  to  be  made 
tends  removing  the  property  **  out  of  by  the  plaintiff.  Where  the  plaintiff  is 
the  parish  "  is  bad;  it  should  be  **  out  present,  and  no  proper  cause  is  as- 
of  the  state."  Debaillon  v.  Ponsony,  signed  for  his  not  making  the  affida- 
5  Mart.  N.  S.  (La.)  45.  vit,  the  oath  of  his  agent  is  in  our 
An  Affidavit  that  a  Party  Verily  Be-  opinion  not  sufficient  (o  authorize  the 
lieves^  instead  of  that  he  fears,  that  the  issuing  of  a  writ  of  sequestration." 
property  will  be  removed,  is  good.  See  also  Stewart  v.  Clark,  11  La.  Ann. 
Segur  V.  Sorel,  11  La.  444.  319;  Carter  v.  Lewis,  15  La.  Ann.  574; 

Effect     aa    Evidence.  —  An    affidavit  Wallace  v.  Byrne,  17  La.  Ann.  8. 

made  to  obtain  a  writ  of  sequestration  Showing  of  Agency.  —  An  affidavit  by 

\s  prima  facie  evidence  of  the  facts  au-  an  agent  to  obtain  an  order  for  a  se- 

thorizing  the  writ.     Cypress  Shingle,  questration  must  show  that  the  agent 
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d.  Bond  —  (i)  Necessity  of  Bond.  — A  party  applying  for  an 
order  of  sequestration  must  give  a  bond  conditioned  as  required 
by  the  statute.* 

(2)  Amount  of  Bond.  —  The  amount  of  the  bond  is  determined 
by  the  judge  to  whom  the  application  for  the  writ  is  made.* 

e.  Petition.  —  The  petition  should,  by  the  better  practice, 
set  out  the  place  of  residence  of  the  defendant.' 

/.  Intervention  —  Bight  of  intervention.  —  Permission  to  inter- 
vene in  sequestration  proceedings  will  only  be  granted,  it  would 
seem,  in  cases  where  the  sequestered  property  has  not  been 
released  on  bond.* 

had  authority   from    the    plaintiff    to  the  amount  does   not  invalidate   the 

make  the  affidavit.     Wallace  v.  Byrne,  obligation,  and  it  binds  the  plaintiff. 

17   La.   Ann.   8.     See   also  Carter  v.  Vawter    v.    Morgan,    6    Mart.    N.   S. 

Lewis,  15  La.  Ann.  574.  (La.)  46. 

1.  Logan  V,  Hickman,  14  La.  Ann.  Determining  Amonnt  Vane  Pro  Tune. — 

298:    McClendon   v.    Bennett,    16    La.  A  nrrit  of  sequestration   under  which 

Ann.  335:  Pasley  v,  McConnell,  36  La.  property  is  seized,  which  is  invalid  be- 

Ann.  704.  cause  of  the  omission  of  the  judge  to 

Beqoeitration  hy  Order  of  Gonrt.  —  The  fix  the  amount  of  the  bond  in  his  order 

court  has  power  ex  officio,  without  affi-  granting  the  writ,  cannot  be  validated 

davit  or    bond,    to    order    sequestra-  by    a    subsequent    order    fixing    the 

tion.     Allen  v.  Whetstone,  35  La.  Ann.  amount.     A  new  writ  must  issue  under 

846.  the    supplemental    order    fixing    the 

Jnitifloation  of  Bnretiee.  —  The  surety  amount   of    the    bond.      Lemann    v, 

in  a  sequestration  bond   must  reside  Trnxillo.  32  La.  Ann.  65. 

within   the  jurisdiction  of    the  court  8.  Segur  v.  Sorel,  11  La.  439. 

which  grants  the  writ;  and  when  the  Bnpplemental    Petition. —  Where    the 

surety  is  a  nonresident,   the  plaintiff  original  suit  and   sequestration  have 

cannot  cure  the  defect  by  substituting  proceeded  on  the  theory  that  the  debt 

afterwards  a  sufficient  surety.     Bres  was  due  at  the  time  of  filing  the  suit, 

V.  Booth,   I   La.  Ann.  307;  Gossett  v.  a  supplemental  petition  alleging  the 

Cashell,  14  La.  246:  Wells  v.  Walker,  new  and  substantial  fact  that  the  debt 

24  La.  Ann.  131.     But  if  the  surety  became  due  since  the   suit  was  filed 

remove  from  the  court's  jurisdiction,  changes  the  substance  of  the  original 

another  bond  with  a  surety  wiihin  the  demand   in   an    important  particular, 

jurisdiction  will  suffice.     Foxworth  v.  and  is  properly   dismissed.     Egan  v, 

Burckhalier.  3  La.  Ann.  365.  Fush,  46  La.  Ann.  474. 

Ezeeation  of  Bond.  —  The  bond  need  Amendment  of   Petition.  —  A  petition 

not  be  executed  before  the  clerk  of  the  defeclive  because   of  its  failure  to  set 

court  in  which  the  action  is  pending,  out  the  defendant's  place  of  residence 

nor  any  other  public  officer.    Foxworth  may  be  amended.    Segur  v.  Sorel,  11 

V.  Burckhalter,  3  La.  Ann.  365.  La.  439. 

Objections  to  Bond. —  The  defendant  4.  Burbank  v.  Taylor,  23  La.  Ann. 

should  object  in  limine  to  a  sequestra-  751;  Carroll  v.  Bridewell,  27  La.  Ann. 

tion  bond  which  does  not  mention  the  239;  Phiferz/.  Maxwell.  28  La.  Ann.  862; 

court,  the  date,  the  title  of  the  suit.  But   see  Lemann  v.  Truxillo,  32   La. 

nor  the  names  of  the  plaintiff  and  de-  Ann.    65,    wherein    it   was    held   that 

fendant,  but  is  signed  by  the  plaintiff  where    the    original    defendant    was 

and  surely,  for  the  amount  fixed  by  the  without  interest  and  without  capacity 

judge,  and  filed  by  the  clerk  in  the  suit,  to  stand  in  judgment  in  the  suit,  and 

Vestal  V,  Sallis,  24  La.  Ann.  153.  the  person  seeking  to  intervene  was 

8.    Lemann     z.     Truxillo,     32    La.  the  only  one  with  whom  the  plaintiff 

Ann.  65.  could  litigate  his  demand,  intervention 

FttUnre  of  Judge  to  Fix  Amonnt. —  If  was    permissible    even     though     the 

the  sum  for  which  the  bond  is  taken  sequestered  property  had  been  released 

by  the  sheriff  be  sufficiently  large,  the  on  bond.     See  also  White  v.  Hawkins, 

omissiQn  to  apply  to  the  judge  to  fix  16  La.  Ann.  25. 
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IiitiM  Balsed  by  IntMrrention.  —  An  intervener  in  sequestration  pro- 
ceedings cannot  complain  of  any  irregularity  in  the  suit  between 
the  original  parties.  • 

g.  Dissolution   of    Sequestration  —  (i)   By  Motion  — 

(a)  Soquliitet  of  MotioiL  —  A  motion  to  dissolve  a  sequestration 
should  set  out  the  grounds  on  which  the  motion  is  based.' 

(b)  Xatttra  Detarminable  on  Motion.  —  On  a  motion  to  dissolve  a 
sequestration,  damages  for  the  wrongful  suing  out  of  the  seques- 
tration cannot  be  awarded.* 

(2)  By  Bonding  —  (»)  Sight  to  Bond.  —  Except  in  cases  of  failure,* 

Veoaiiitjof  InterTention.*-The  rig^ht  572;   British,  etc..  Mortg.  Co.  v.  Ral- 

of  a  creditor  claiming  a  privilege  on  ston,   38    La.    Ana.    593;    Lemann   v, 

property  in  the  hands  of  a  judicial  se-  Truxillo,   32  La.   Ann.  65;  Blanchard 

qaestrator  cannot  be  determined  with-  v.   Luce,    19  La.    Ann.   46;    Carter  v. 

out  making  such  creditor  a  party  to  the  Lewis,  15  La.   Ann.   574;  Wells  v.  St. 

suit.    Alabama  Bank  t/.  Hozey,  2  Rob.  Dizier,  9  La.   Ann.   119;   Crawford  v» 

(La.)  150.  Jones,  2  La.  Ann.  826;  Segur  v.  Sorel. 

Vatnro  of  Third  Opposition.  —  A  third  11  La.  439. 
opposition  to  set  aside  an  order  of  Who  May  Move  to  Dlflsolve.  —  A  de- 
sequestration,  on  the  ground  that  it  fendant  who  has  disclaimed  title  to 
was  effected  on  property  claimed  by  a  sequestered  property  cannot  move  to 
third  parly,  is  a  separate  demand,  dis-  dissolve  the  sequestration.  British, 
tinct  from  the  suit  in  which  the  order  etc.,  Mortg.  Co.  v.  Ralston,  38  La. 
of  sequestration  was  granted,  and  the  Ann.  593. 

opponent  must  be  considered  as  the  Allef^g  Additional  Grounds  on  Appoal. 

plaintifif  in  an  action  of  revendication.  — New  grounds  for  the  dissolution  of 

O'Neil  V.  Walker,  45  La.  Ann.  609.  a  writ  of  sequestration  cannot  be  made 

1.  Carroll  v.  Bridewell,  27  La.  Ann.  on    appeal    in    the    Supreme    Court. 
239,  wherein  it  was  held  that  an  inter-  Carter   v,    Lewis,   15    La.    Ann.    574; 
vener  could  not  object  to  the  insuffi-  Blanchard  v.  Luce,  19  La.  Ann.  46. 
ciency  of  the  bond  or  affidavit  on  which  8.  Nuzum  v.  Gore,  24  La.  Ann.  208; 
the    sequestration    issued.      See    also  Morgan  v.  Driggs,  17  La.  176. 
Fleming  v.  Shields,  21  La.  Ann.  118.  Daterminalion  of  Motion.  —  Where  the 

Bettriotion  to  Issno  Tendered.  —  A  third  question  is  whether  on  the  face  of  the 
opponent  to  an  order  of  sequestration,  papers  the  District  Court  was  justified 
who  does  not  attack  either  the  plain-  on  the  pleadings  and  affidavit  in  direct- 
tiff's  claim  or  the  privilege  which  he  ing  a  writ  of  sequestration  to  issue, 
asserts  as  securing  it  on  property  the  appellate  court  will  give  full 
sec|uestered,  but  in  his  pleading  only  weight  to  the  affidavit;  but  where  the 
raises  a  question  as  to  the  ownership  of  question  comes  up  on  motion  to  dissolve 
the  property,  is  restricted  to  the  single  the  sequestration,  on  a  direct  charge 
isFue  which  he  has  tendered.  O'Neil  that  the  allegations  of  the  petition  and 
V,  Walker,  45  La.  Ann.  6oq.  affidavit  were  false,  the  plaintiff  must 

Sequestration    in    Another     Court, —  show  and  sustain  the  grounds  and  facts 

Where     the    third     opponent    to    the  upon  which  his  alleged  fear  was  made 

sequestration  of  property  to  enforce  a  to  rest.      American   Furniture  Co.  v, 

lien  merely  contests   the   rank  of  the  Grant-Jung  Furniture  Co.,  50  La.  Ann. 

plaintiff's   lien  and   the  bona  fides  of  931.     See  also  Pirtle  v.  Price,  31  La. 

the  claim,  after  the   plaintiff's  claim  Ann.  357. 

is   adjudged  superior,  he    cannot  en-  4.  Applioation  for  Bespite  aa  FaUnre. — 

force  under   his  opposition   the  bene*  An  application  for  a  respite  is  not  a 

fit  secured  by  sequestration  in  another  "  failure,"  within  Code  Prac,  art.  279, 

court    against    the    same    defendant,  providing   that  "  except   in    cases  of 

Austin     V,    Williams,    46     La.     Ann.  failure."  a  defendant  may  have  a  se- 

509.  qoestration  set  aside  on  giving  bond 

2.  American  Furniture  Co.  v.  Grant-  with  one  good  and  solvent  surety  in  an 
Jung  Furniture  Co.,  50  La.  Ann.  931;  amount  equal  to  the  value  of  the  prop- 
Egan  V.  Fnsh,  46  La.  Ann.  474;  Yeager  eriy  to  be  left  in  his  possession.  State 
Milling  Co.  v,  Lawler,   39  La.    Ann.  v.  Lewis,  42  La.  Ann.  847. 
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any  sequestration  may  be  released  on  bond.* 

(b)  Who  Hay  Bond.  —  On  the  failure  of  the  defendant  to  exercise 
within  ten  days  from  the  time  of  seizure  the  privilege  given  him 
by  statute  to  bond  the  sequestered  property,*  the  plaintiff  is 
entitled  to  such  privilege.* 

(o)  Conditions  of  Bond  —  BUtntory  Boqnirements.  —  A  bond  to  release 
sequestered  property  need  only  contain  such  conditions  as  are 
required  by  the  statute.*  Indeed,  the  insertion  of  any  additional 
condition  has  been  held  not*  to  be  binding  on  the  sureties  in  the 
bond.* 

1.  State  V,  Judge,  26  La.  Ann.  65,  Seqaaotration  \sj  Interrener.  —  Where 
wherein  it  was  held  that  a  sequestra-  an  intervener  causes  certificates  of 
tion  ordered  ex  officio  by  the  court  stock  to  be  sequestered  from  the  plain- 
might  be  released  on  bond.  See  also  tiff  in  the  action,  the  latter  becomes 
Finic  V,  Martin,  10  Rob.  (La.)  147;  practically  a  defendant  in  sequestra- 
Tucker  V,  Musselman,  6  La.  Ann.  226;  tion,  and  as  such  has  a  right  to  bond 
State  V.  Judge,  22  La.  Ann.  260;  State  the  property.  State  v.  Judge,  22  La. 
V.  Lewis,  42  La.  Ann.  847.  Ann.  260. 

ftnipansion  by  Appoal.^The  right  to  8.  Clapp  v.  Phelps,  19  La.  Ann.  461; 

bond  property  sequestered  is  not  sus-  Long  v,  Kee,  42  La.  Ann.  899. 

pended  by  a  suspensive  appeal  from  a  Fidlore  of  Plaintiff  to  EzordM  Priyi- 

judgment  in  which  that  right  is  not  logo.  —  Where    the   plaintiff   does   not 

involved.     State     v,   Monroe,   45   La.  choose  to  furnish  a   bond  of   release 

Ann.  1322.  after  ten  days  have  elapsed  subsequent 

Bondhigof  Part  of  Property.  —  A  part  to  the  sequestration  of  the  property, 

only  of  the  sequestered  property  can-  the  defendant  is  not  precluded  from 

not  be  bonded  without  the  consent  of  the  right  to  bond.     State  t^.  Monroe,  45 

the  adverse  party.     Taylor  v.  Penrose,  La.  Ann.  1322. 

12  La.  137.  Bonding  by  Intervener.  —  An  inter- 
Conditions  Preoedent—Pasrment  of  Cotti.  vener  in  whose  possession,  other  than 
—  The  sheriff  cannot  require  of  the  as  owner,  pledgee,  or  consignee,  prop- 
defendant  the  payment  of  accrued  erty  has  been  judicially  sequestered 
costs  as  a  condition  precedent  to  has  no  right  to  release  said  property 
t)onding.  Fink  v^  Martin,  10  Rob.  on  a  forthcoming  bond.  Hardy  v, 
(La.)  147.  Lemons,   36   La.   Ann.  108.     See  also 

Effect  of  Bonding.  —  Where  a   party  Collins  v.  Edwards,  13  La.  Ann.  342. 

is  in  possession  of   property   under  a  Bonding  of    Partnership  Property   by 

forthcoming    bond   which     had    been  Partner.  —  Where  partnership  property 

given  to  release  the  property  from   a  has  been  sequestered  by  one  partner  to 

sequestration,  the  party  thus  situated  prevent  devastation  and  irreparable  in- 

cannot  be  sued  for  the  same  property  jury  by  a  copartner,  such  copartner 

in    another    court,    while   the   suit   in  cannot  have  the  sequestration  set  aside 

which  the  property  was  sequestered  is  on  bond.   Stales'.  Judge,  38  La.  Ann.  49. 

still   pending,   upon  the    ground    that  4.  Downey  r.  Kenner,  42  La.  Ann. 

the  property  was  improperly  bonded.  1129;    Lemann    v.    Truxillo,     32    La. 

Tuclcer  v,  Musselman,  6  La.  Ann.  226.  Ann.  65;    Harrison   v.   Jenks,  23  La. 

Rights  of  Attaching  Creditors.  —  An^^x  Ann.     707;     Jacobson     f.     Sevill,    6 

parte  dissolution  of  a  sequestration  on  La.    Ann.    277;     Baker    &.    Morrison, 

bond  does  not  aftect  attaching  credit-  4  La.  Ann.  372. 

ors  who  are  parties  neither  to  the  suit  5.  Effeot  of  Conditions  Kot  Beqnired  by 

in   which  the   writ  issued   nor  to   the  Statute.  —  In  Mulligan  t/,  Vallee,  31  La. 

motion  to  dissolve.     State  v.  Judge,  39  Ann.  375,  it  was  held  ihai  the  insertion 

La.  Ann.  1108.  of  a  clause  in  a  bond  for  the  release  of 

8.  State  V.  Porte,  27  La.  Ann.  431;  sequestered  property,  *'  that  the  sure- 
Alexander  V.  SilbernageK  27  La.  Ann.  ties  shall  satisfy  such  judgment  as 
557;  State  V,  Judge,  26  La.  Ann.  65;  may  be  rendered  in  the  pending  suit,'* 
Duperier  v,  Flanders.  20  La.  Ann.  29;  was  not  binding  on  the  sureties.  See 
Catalogue  v,  Bauries,  4  La.  Ann.  567;  also  Welsh  v.  Barruvv,  9  Rob.  (La.)  535; 
Comstock  V,  Pale,  15  La.  481.  King  v.  Baker,  7  La.  Ann.   570.     But 
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(d)  Order  to  Bond  —  By  Whom  Made.  —  The  order  to  bond  property 
under  sequestration  must  be  rendered  by  the  judge  before  whom 
the  suit  is  pending.* 

A.  Appeal  —  what  Orden  Appealable.  —  An  order  permitting  or 
refusing  to  permit  a  party  to  bond  sequestered  property  is  gen- 
erally appealable.*  It  has  been  held,  however,  that  where  the 
demand  of  the  plaintiflf  is  simply  for  debt  secured  by  privilege, 
and  his  writ  of  sequestration  is  dissolved  by  the  substitution  of 
a  bond  for  the  property,  no  appeal  lies,  as  the  bond  affords  com- 
plete protection.* 

I.  Action  on  Bond  —  (i)  Form  of  Remedy.  —  The  form  of 
remedy  against  a  surety  on  a  sequestration  bond  is  by  action  on 
the  bond.     He  cannot  be  proceeded  against  by  rule  or  on  motion.* 

(2)  Conditions  Precedent.  —  As  a  prerequisite  to  a  suit  on  a 
sequestration  bond  against  the  sureties,  the  plaintiff  must  issue 
execution  on  his  judgment  to  be  levied  on  the  property  seques- 
tered, or  he  must  show  that  to  issue  execution  would  be  useless, 
or  that  the  defendant  has  disposed  of  the  property.* 
• 

see  Schmidt  v.  Brown,  33  La.  Ann.  416,  lies  from  an  order  setting  aside  or  re- 

wherein  it  was  held  that  in  default  of  fusing  to  set  aside  a  writ  of  sequestra- 

the  delivery  of  the  property,  the  sure-  tioo.    Taylor  v.  Penrose,  12  La.  137; 

ties  were  bound,  not  for  the  value  of  Vaa  Winckle  z/.  Flecheaux,  12  La.  148; 

the  property,  but  for  the  amount  of  the  Gossett  v.  Cashell,  14  La.  245. 
judgment,  provided  it  did  not  exceed        8.  Eltringham  v,  Clarke,  49  La.  Ann. 

the  value  of  the  property.  340;  Wolff  v,  McKinney,  21  La.  Ann. 

1.  Clapp  V.  Phelps,  19  La.  Ann.  461,  634.     See  also  State  v.  Judge,  37  La. 

wherein  it  was  held  that  a  clerk  of  a  Ann.  846. 

court  had  no  authority  to  authorize  the       4.  thunmary  Bemedy  Affaiast  Surety.  — 

bonding  of  sequestered  property.  In  Sharp  v.  Bright,  14  La.  Ann.  391,  it 

Insertion  ef  Condition.  —  In  an  order  was  said:    "As  the  surety  is  not  a 

on  a  bond  dissolving  a  sequestration,  party  to  the  suit  in  the  progress  of 

the  judge  may  include  a  provision  that  which   the  bond   is  taken,  he  cannot, 

it  shall  not  be  construed  as  a  release  in  the  absence  of  express  legislation  to 

of  the  properly  from  attachments  pre-  that  effect,  be  sued  in  the  summary 

viously  levied  upon  it.    State  v.  Judge,  way."    See   also  Baker  v,   Doane,  3 

39  La.  Ann.  1108.  La.  Ann.  434. 

8.  State  V.  Rightor,  35  La.  Ann.  515;         Waiver  of  Objections.  —  The  failure 

State  V.  Judge,  26  La.  Ann.  65:  Com-  on  the  part  of  a  surety  against  whom 

stock   V,   Paie,   15  La.  481;  White  v.  a  rule  has  been  taken,  to  answer  the 

Cazenave,  14  La.  Ann.   57;  Johnston  rule,  cannot  be  construed  as  a  waiver 

V,  Johnston,  13  La.  Ann.  581;  State  v.  of  his  right  to  except  to  such  proceed- 

Lewis,  9  Mart.   (La.)  301;    Taylor  c.  ings.    Sharp  v.   Bright,  14  La.  Ann. 

Penrose,  12  La.  137.  391. 

Where  the  Bonding  of  the  writ  will  5.  Downey  v.  Kenner,  42  La.  Ann. 
compel  the  plaintiff  to  resort  to  another  1129,  wherem  it  was  said:  **  The  con- 
suit  for  relief,  the  order  to  bond  is  dition  of  the  bond  has  not  been  vio- 
appealable.  Eltringham  v,  Clarke,  49  lated.  The  property  had  continuously 
La.  Ann.  340.  remained  in    the  jurisdiction  of  the 

Appealliy Intervener. — An  intervener,  court  until  disposed  of  by  its  order  in 

ia  whose  possession  the  property  was  another  proceeding.     During  this  time 

when   sequestered,   may   take  a  sus-  the  plaintiff  failed  to  put  the  defendant 

pensive  appeal  from  an  interlocutory  in  default  by  the  issuing  of  an  execu- 

order  permitting  the  plaintiff  to  bond  tion.     The  plaintiff  should  have  taken 

the  sequestered    property.      State  v,  the  necessary  steps  to  procure  the  pres- 

Rightor,  35  La.  Ann.  515.  enUtion  and  delivery  of  the  property. 

Order  Setting  Aside  Writ.  —  An  appeal  He      cannot     proceed     immediately 
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(3)  Pleading,  —  The  petition  in  an  action  on  a  sequestration 
bond  must  specifically  allege  any  special  damage  suflFered  by  the 
plaintiff  as  a  consequence  of  the  suing  out  of  the  writ,  or  evi- 
dence thereof  will  be  inadmissible.^ 

S.  In  Texas  ~^.  Jurisdiction. — Judges  and  clerks  of  the 
district  and  county  courts  and  justices  of  the  peace  are  invested 
with  jurisdiction  to  issue  writs  of  sequestration  returnable  to  their 
respective  courts.* 

b.  Affidavit  —  (i)  Necessity  of  Affidavit. — An  application 
for  a  writ  of  sequestration  should  be  verified  by  affidavit.* 

against    the    sureties    without     these  by   virtue  of  any   writ  of  execution, 

requisite  steps,  unless  he  shows  that  sequestration,  or  attachment,  when  the 

the  defendant  has  disposed  of  the  prop-  property  levied  on  shall  be  equal  to  or 

erty.  and  the  putting  in  default  would  exceed  in  value  five  hundred  dollars." 

be  a  vain  effort.*'     See  also  Welsh  v.  Consequently   the  County   Court  has 

Barrow,  9  Rob.  (La.)  535.  jurisdiction  of  such  an  action  where 

Betnm  of  Ezeoation.  —  A  return  on  a  the  value  of  the  property  does  not  ex- 

fi.  fa.,  that  it  was  impossible  to  make  ceed  one  thousand  dollars.     Morrow  z/. 

a  demand  on  the  defendant  personally,  Short,  3  Tex.  App.  Civ.  Cas.,  §  31. 

and  that  no  property  of  his  could  be  JnstioM  of  the  Peaoe.  —  The  value  of* 

found,  authorizes  the  plaintiff  to  pro-  property  as  stated  in  an  affidavit  to 

ceed  against  the  surety.      Collins  v,  obtain  a  writ  of  sequestration  does  cot 

Edwards,  13  La.  Ann.  342.  determine  the  jurisdiction  of  the  court. 

Limitation  of  Aetion. — When  the  bond  A  justice  of  the  peace  has,  therefore, 

is  set  forth  in  the  plaintifif's  petition,  jurisdiction    of   a    sequestration   suit 

the  action  for  damages  will  be  consid-  where  the  value  of   the  property  in- 

e red  as  one  «'jr^^»/r<i^/»,  and  not  barred  volved   does  not  in  fact  exceed  $200, 

by    the     prescription    of    one    year,  though  the  affidavit  stated  the  value  to 

although  damages   are  demanded   in  be  $225.     Endel  v,  Norris,  15  Tex.  Civ. 

the  petition  to  a  larger  amount  than  App.  140. 

the   penalty  expressed  in    the   bond.  Claim    Hot    Dne.  —  Where    property 

Biggs  V,  D  Aquin,  13  La.  Ann.  21.  subject  to  a  valid  lien  has  been  sold 

1.  Broxton  v.  Bloom,  15  La.  Ann.  under  a  subsequent  judgment  and  ex- 
618,  wherein  it  was  held  that  in  an  ac-  ecution,  and  the  purchaser  attempts, 
tion  on  a  sequestration  bond  for  dam-  by  removing  the  property  from  the 
ages  for  the  wrongful  suing  out  of  the  county  or  otherwise,  to  impair  or  de- 
sequestration,  evidence  as  to  the  value  feat  the  right  of  the  lienholder,  the 
of  the  services  of  the  plaintiff's  at-  latter  may  bring  suit  on  his  claim, 
torney  in  the  sequestration  suit  was  whether  due  or  not,  on  his  making  the 
inadmissible  in  the  absence  in  the  debtor  and  the  purchaser  under  execu- 
petition  of  an  allegation  that  attorney's  tion  parties  to  the  suit,  and  sequester 
fees  had  been  incurred.  the  property.    Sparks  v.  Pace,  60  Tex. 

Dofantes  of  Surety.  —  After  nonsuit  of  298. 

plaintiff  in  a    sequestration  suit,  the  Separate  Prooeedingt. —  Partial  trans- 

sjrety  on  the  sequestration  bond,  when  ferees  of  a  noie  secured  by  mortgage 

sued   by  the  defendant  for  damages,  cannot  maintain  separate  sequestration 

may  show  that  the  property  did  not  proceedings;  but  on  the  consolidation 

belong  to  the  defendant.     Lacoste  v.  of  the  different  suits,  and  a  joint  re- 

Duvie,  31  La.  Ann.  367.  pleader   by  all   the   plaintiffs  setting 

3.  Rev.  Stat.  Tex.,  art.  4864.  forth  good  grounds  of  action,  the  suit 

Gonnty  Courts.  —  An  action  of  seques-  may  be  maintained.    Avery  v.  Popper, 

tration  is  not  a  suit  for  the  trial  of  the  (Tex.  Civ.  App.   1895)  34  S.   W.   Rep. 

right  of  property  levied  on,  within  the  325. 

meaning  of  Sayles's  Ci^.   Stat.,  art.  8.  Rev.  Stat.  Tex.,  art.  4865;  Bemis 

1164  (Rev.  Stat.,  art.   1157),  providing  v.  Wells,  10  Tex.  Civ.  App.  626,  where- 

that  **  the  County  Court  shall  not  have  in  it  was  held  that  a  supplementary 

jurisdiction    *    *    *    of  suits  for  the  petition   asking  the   issuance    of    the 

trial  of  the  right  to  propert>  levied  on  writ  to  a  different  county  from  that 
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(2j  Requisites  of  Affidavit  —  Desoription  of  Property.  —  The  affidavit 

to  oDtain  a  writ  of  sequestration  should  so  describe  the  property 

to  be  sequestered  that  it  may  be  identified  and  distinguished 
from  property  of  a  like  kind.* 

▼aliio  of  Property.  —  It  should  state  definitely  and  positively  the 

value  of  each  article  of  property  sought  to  be  sequestered.* 

Sitiu  of  Property.  —  Such  an  affidavit  should  state  the  county  in 

which  the  property  sought  to  be  sequestered  is  situated.* 

designated  in  the  original  affidavit  and  hundred    dollars.      The    court   said : 

petition,  on  removal  of  the  property  *'  Ten  head  of  cattle  were  sought  to  be 

thereto,  must  be  verified.  sequestered.      Their    value    at    about 

Omiiflion  of  Jvrat  —  The  clerk  having  fifty  dollars  per  head  might  or  might 

failed   to  attach   his   certificate  to  an  not   be   five  hundred   dollars.     If  the 

affidavit  made  before  him  to  procure  value   of  each   were   fifty-five  dollars 

the  issuance  of  a  writ  of  sequestration,  (which  might  be  considered  about  fifty 

and  motion  being  made  by  the  defend-  dollars  per  head)  the  property  would 

ant  to  quash  the  writ  for  such  defect,  be  worth  five  hundred  and  fifty  dollars, 

it  is  competent  for  the  court  to  permit  which  could  hardly  be  considered  about 

the  clerk  to  supply  the  omission  nunc  five  hundred  dollars.     A  bond  in  the 

fro  tunc.     May  v.  Ferrill,  22  Tex.  340.  sum  of  ten  hundred  and  fifty  dollars, 

1.  Rev.  Stat.  Tex.,  art.  4865;  Mor-  which  was  its  amount  in  this  case, 
gan  V.  Turner,  4  Tex.  Civ.  App.  192;  would  be  fifty  dollars  less  than  re- 
Huckins  v,  Hapf,  (Tex.  App.  i88q)  14  quired,  and  the  defendant  would  not 
S.  W.  Rep.  1016;  Mills  v.  Hackett,  65  have  the  protection  against  the  seizure 
Tex.  580.  of  his  property  by  virtue  of  the  writ  of 

Logs.  —  An  affidavit  describing  the  sequestration  that  the  law  provides  and 

property  to  be  sequestered  as  sawlogs  requires   that  he  shall   have.     If   his 

each   marked   with   a  cross  within  a  property  was  worth  only  five  hundred 

circle  on  the  end  of  the  log,  "  averag-  dollars,  and  by  the  use  of  the  word 

ing  from  fourteen   to   thirty  feet    in  'about'  the  amount  of  the  bond  was 

length,  and   from  one   foot  to  thirty  fixed  at  ten  hundred  and  fifty  dollars, 

inches  in  diameter,  and  containing  in  he  would  be  required  to  give  a  bond  in 

the  aggregate  aboui   465,750  feet   in  a  larger  sum  in  order  to  replevy  it  than 

measurement,"   is  sufficient.     Boykin  the  statute  requires.    *    *    *    It  is  an 

V.  Rosenfield,  69  Tex.  115.  essential  requisite  that  the  affidavit  for 

Sheep.  —  An  affidavit  to  obtain   the  a  wrii  of  sequestration  state  definitely 

sequestration   of  a  large   number  of  and  positively  the  value  of  each  article 

sheep,  giving    the    value,    sex,    and  of  property  sought  to  be  sequestered; 

brands  of  each,  and  describing  them  and  as  the  affidavit  upon  which  the 

as  the  "  fall  lambs  flock,"  herded  by  writ    issued    in   this   case    was  lack- 

a  designated   person,   sufficiently  de-  ing  in  this  requirement,  the  court  did 

scribes  them  without  giving  the  age,  not  err  in  quashing  it.'* 

height,  color,  or  other  peculiarities  of  Yalae  aa  *' Above    Set   Forth."  —  An 

each    sheep.      Halbert    v,    San    Saba  affidavit   for  a  writ  of    sequestration 

Springs  Land,  etc.,  Assoc,  (Tex.  Civ.  sufficiently  sets  out  the  value  of  the 

App.  1895)  34  S.  W.  Rep.  636.  property  sought  to  be  seized,  where  the 

Kames  of  Defendants.  —  An  affidavit  amountof  the  debt  due  is  definitely  set 

for  sequestration  filed  with  the  petition  out,  and  the  value  of  the  properly  is 

is  not  invalid  because  it  does  not  state  then  alleged  to  be  the  amount  **  above 

who  were  the  defendants  or  who  had  set  forth."      McMillan    v.   Moon,   18 

possession  of  the  properly  sought  to  be  Tex.  Civ.  App.  227. 

sequestered.    Watts  v.  Overstreet,  78  As  Botermining  Jurisdiction. -=—'*  The 

Tex.  571.  statement  of  value  in  the  affidavit  is  re- 

2.  Morgan  v.  Turner,  4  Tex.  Civ.  quired  by  statute  for  the  purposes  of 
App.  192.  In  this  case  the  affidavit,  the  proceeding,  but  not,  in  our  opinion, 
after  describing  the  animals  sought  to  to  determine  the  jurisdiction  of  the 
be  sequestered,  stated  that  they  were  court."  Per  Williams,  J.,  in  Endel  v. 
worth  about  fifty  dollars  per  head,  or  Norris,  15  Tex.  Civ.  App.  140. 

in  the  aggregate  about  the  sum  of  five  8.  McSpadden    v.    La  Force,  (Tex. 
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iShronndi  of  Applioation.  —  It  should  set  out  the  grounds  upon  which 
the  application  for  the  writ  is  based.  ^ 

c.  Petition.  —  Before  a  writ  of  sequestration  can  issue  in  a 
District  or  County  Court  a  petition  must  first  be  filed.* 

d.  The  Writ  —  (i)  Requisites  of  Writ  —  DeMription  of  Property.  — 
A  writ  of  sequestration  must  describe  the  property  as  it  is 
described  in  the  petition,  or  the  variance  will  be  fatal.^ 

Amount  of  l>ebt.  —  A  writ  of  sequestration  need  not  state  the 
amount  of  the  debt  due  the  plaintiff.^ 

Civ.   App.    1897)  39  S.  W.  Rep.  163:  8.  Deieriptionof  Sheep.  — In  Woessner 

Bemis  V.  Wells.  10  Tex.  Civ.  App.  626;  v.   Fly,  63  Tex.   198,  the  petition  for 

Huckins  v.  Kapf,  (Tex.  App.  1889)  14  sequestration  described  the  property  as 

S.  W.  Rep.  1016.  "  1646  head  of  sheep,    *    ♦    ♦    known 

Supplementary    Petition. —  A  supple-  as  the  F.  H.  Du  Bose  sheep."    The 

mentary  petition  asking  the  issuance  writ  which  issued  thereon  required  the 

of  the  writ  to  a  different  county  from  seizure  of  the  "  F.  H.  Du  Bose  flock, 

that  designated  in  the  original  affidavit  computed  to  number  2400  head."     It 

and  petiuon,  on  removal  of  the  property  was  held  that  the  variance  was  fatal, 

thereto,  must  be  accompanied  by  an  Ownership  of  Property.  —  In  Porter  v. 

affidavit.     Bemis  z/.  Wells,  10  Tex.  Civ.  Miller,   7   Tex.   468,   the    petition  de- 

App.  626.  scribed  the  property  as  being  the  sep- 

1.  Rev.  Stat.  Tex.,  art.  4865;  Bemis  arate  property  of  the  wife.  The  writ 
V.  Wells,  10  Tex.  Civ.  App.  626.  of  sequestration  described  the  property 

AiBdavit  by  Agent.  —  An  affidavit  for  as  the  property  of  the  plaintiffs  —  hus- 

a  writ  of  sequestration   made   by  an  band  and  wife.     It  was  held  that  the 

agent   for    a    nonresident   plaintiff  is  writ  was  properly  quashed.     See  also 

sufficient  if  it  states  that  the   affiant  Watts  v.  Overstreet,  78  Tex.  571. 
fears  that  the  defendant  will  remove        The  Test  of  a  Yarianoe  between  the 

the  property  out  of  the  county  pending  writ  and  petition  is:    Would  the  sheriff 

the  suit,  without  stating  that  the  plain-  under  the  writ  be  authorized  to  seize 

tiff  fears  that  the  defendant  will  so  re-  any  property  of  the  defendant  other 

move  the  property.     Cahn  v,  JaSr&y,  than   that  described   in   the   petition? 

12  Tex.  Civ.  App.  324.  Halbert  v,   San  Saba  Springs  Land, 

2.  Rev.  Stat.  Tex.,  art.  4866.  etc.,  Assoc.,  (Tex.  Civ.  App.  1895)  34 
Yalne    of   Property.  —  An    amended  S.  W.  Rep.  636;  Woessnet  r.  Fly,  63 

petition   in   sequestration  alleged   the  Tex.  198. 

value  of  the  property  to  be  $1200.  It  Amendment  of  Writ.  —  Where,  after 
also  contained  an  allegation  that  the  a  writ  of  sequestration  had  been 
value  of  the  property  was  '*  as  stated  quashed  on  account  of  a  variance  be- 
above,"  and  the  preceding  statement  tween  it  and  the  petition,  the  plaintiff 
fixed  il  at  $1250.  This  latter  sum  was  asked  leave  to  amend  the  writ  by  the 
also  the  value  as  fixed  by  the  affidavit  petition,  it  was  held  that  leave  should 
to  obtain  the  sequestration  and  by  the  have  been  granted.  Porter  v.  Miller, 
replevy  bond.  It  was  held  that  the  7  Tex.  468.  See  also  Brack  v.  Mc- 
pelition  was  sufficient  to  sustain  a  Mahan,  61  Tex.  i. 
judgment  against  the  sureties  on  the  Purpose  of  Writ.  —  Thewritof  seques- 
replevy  bond  for  $1250.  McLeod  tration  is  to  hold  the  property  forth 
Artesian  Well  Co.  v,  Craig,  (Tex.  Civ.  coming  to  abide  the  decision  of  the 
App.  1897)  43  S.  W.  Rep.  934.  See  also  court  in  the  cause  in  which  the 
Watts  V.  Overstreet,  78  Tex.  578.  writ  issues.  Wilkins  v,  Weller,  i  Tex. 
Aider  by  Aifidavit.  —  The  affidavit  App.  Civ.  Cas.,  §  B79;  Fowler  v. 
filed  with  the  petition  in  a  sequestra-  Stonum,  6  Tex.  72. 
tion  suit  is  so  far  a  part  of  the  petition  4.  Amount  of  I>ebt.  —  In  Watts  v. 
as  to  allow,  on  general  demurrer,  a  Overstreet,  78  Tex.  571,  it  was  con- 
reference  to  it,  when  the  facts  stated  tended  that  there  was  a  fatal  variance 
in  it  have  reference  to  the  allegations  in  between  the  petition  and  affidavit  and 
regard  to  the  same  facts  contained  in  the  writ,  in  that  the  petition  and  affi- 
the  petition.  Johnson  v,  Dowling,  i  davit  described  the  debt  as  $3240  and 
Tex*  App*  Civ.  Cas.,  §  1092*  the  writ  described  a  debt  of  $3000. 
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(2)  Levy  of  Writ.  —  On  the  levy  of  a  writ  of  sequestration,  the 
property  should  be  taken  into  actual  custody  by  the  officer.' 

(3)  Return  of  Writ,  —  A  writ  of  sequestration  should  be 
returned  by  the  officer  to  the  court  issuing  it.* 

e.  Bond  —  (i)  Sequestration  Bond.  —  The  bond  given  by  the 
plaintiff  to  obtain  a  writ  of  sequestration  must  be  made  payable 
to  the  defendant  in  the  suit,'  and  be  in  an  amount  at  least 
double  the  value  of  the  property.* 

Baparata  Bonds.  —  Where  sequestration  is  sought  against  several 
who  are  jointly  sued,  it  is  not  necessary  that  the  plaintiff  should 
execute  a  bond  separately  to  each  defendant.' 

(2)  Replevy  Bond.  —  A  bond  to  replevy  property  seized  under 

The  court  said :  "It  was  not  necessary  given.  The  court  said:  "  In  the  bond 
that  the  writ  should  state  the  amount  under  consideration  the  title  of  the  suit 
of  the  debt,  and  such  statement  was  is  defectively  stated  in  the  margin, 
mere  surplusage  and  did  not  afifect  it  The  name  of  the  plaintiff's  firm  is 
at  all.  Had  the  variance  been  a  mis*  given,  but  the  place  for  the  names  of 
description  of  the  property  to  be  seized,  the  defendants  is  left  blank.  The  bond 
it  would  have  been  fatal.  The  writ  is  is  made  payable  to  R.  and  F.,  without 
required  to  command  the  officer  describing  them  as  defendants,  but  is 
charf^ed  with  its  execution  to  take  into  conditioned  that  plaintiffs  '  will  pay  to 
his  possession  the  property  described  the  defendants  in  said  suit  all  such  dam- 
in  the  affidavit  —  noi  as  in  case  of  an  ages,'  etc.,  without  stating  who  the  de- 
attachment  to  seize  properly  of  the  de-  fendants  are.  This  gives  rise  to  the 
fendant  sufficient  to  satisfy  the  debt."  conjecture  that  R.  and  F.  are  the  de- 
1.  Elliott  V.  Long,  77  Tex.  467.  fendants,  but  the  fact  does  not  clearly 
A  Bange  Levy  is  not  applicable  to  the  appear  from  the  face  of  the  bond, 
execution  of  a  writ  of  sequestration.  Tested  by  itself  the  bond  does  not 
Elliott  V.  Long,  77  Tex.  467.  identify  the  suit,  and  fails  to  show  that 
8.  Rev.  Stat.  Tex.,  art.  4864.  it  complies  with  the  statute  in  the 
Yariaiioe  Between  Betum  and  Writ. —  essential  requirement  that  it  must  be 
A  writ  of  sequestration  described  the  made  payable  to  the  defendants." 
properly  as  a  certain  number  of  sheep,  Heceiiity  of  Seal.  —  A  sequestration 
giving  their  sex  and  value,  and  setting  bond  does  not  require  a  seal.  Tomp- 
out  their  wool  brands,  which  were  kins  t/.  Toland,  46  Tex.  585. 
preceded  by  the  word  "  some."  The  4.  Flynn  v.  Lynch,  i  Tex.  App.  Civ. 
sheriff's  return  described  the  property  Cas.,  §787. 

as  a  certain  number  of  sheep,  giving  Conditioiia  of  Bond.  —  A  sequestration 

their  sex  and  setting  out  their  wool  bond  conditioned  that  the  plaintiff  (a 

brands  in  the  same  characters  as  in  woman)  will  pay  to  the  defendant  all 

the  writ,  omitting  the*' some."     It  was  such   damages  as  may  be  adjudged 

held  that  there  was  no  variance.     Hal-  against "  them  "  (instead  of  "  her  ")  is 

bert  V.  San  Saba  Springs  Land,  etc.,  bad.     McLeod  Artesian  Well  Co.   v. 

Assoc.,  (Tex.  Civ.  App.  1895.)  34  S.  W.  Craig,  (Tex.  Civ.  App.  1897)  43  S.  W. 

Rep.  636.  Rep.  934. 

Amendment  of  Hetnm.  —  A  mistake  or  ft.  Boy  kin  v,  Rosenfield,  69  Tex.  115, 

informality  in  a  return  of  a  writ  of  wherein  it  was  said:    '*  The  statute 

sequestration  may  be  corrected  under  does  not  require  there  shall  be  a  bond 

the  direction  of  the  court.     Porter  v.  executed  separately  to  each  defendant. 

Miller,  7  Tex.  468.  in  a  case  in  which  there  are  several 

8.  Rohrbough  v,  Leopold,  68  Tex.  defendants  against  whom    sequestra- 

354.     In  this  case  the  bond  was  headed,  tion  is  sought;  and  however  many  de- 

•*  Leopold  Bros.  &  Co.  v, ."      It  fendants  there  may  be,  the  bond,  if  in 

then  provided  thai  the  plaintiffs  should  not  less  than  double  the  value  of  the 

pay  to  the  defendants  in  the  above  en-  property  to  be  seized,  gives  as  ample 

titled  suit  such  damages,  etc..  but  the  security  to  all  as  would  separate  bonds, 

names  of    the  defendants    were    not  all  in   the  aggregate  for  no  greater 

given,  nor  was  the  number  of  the  suit  sum." 
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a  writ  of  sequestratioa  must  conform  in  its  conditions  to  the 
requirements  of  the  statute.* 

/.  Claims  of  Third  Persons  —  (i)  Petition. — A  petition 
for  intervention  in  sequestration  proceedings  should  allege  such 
matters  as  will  show  that  the  petitioner  has  an  interest  in  the 
subject-matter  in  controversy.* 

(2)  Claitnanfs  Bond,  —  A  claimant  of  property  seized  under  a 
writ  of  sequestration  should  file  a  bond  conditioned  as  required 
by  statute.' 

(3)  Right  to  Open  and  Close,  —  The  right  to  open  and  conclude 
the  argument  in  cases  of  intervention  and  sequestration  proceed- 
ings is  governed  by  ordinary  rules.* 

1.  Haile  r.  Oliver,  52  Tex.  443.     In  signed  first  by  B.,  the  aefendant.     It 

this  case  both  personal  and  real  prop-  was  held  that  the  bond,  though  irreg- 

erty  were  levied  upon,  but  the  replevy  ular,  must  be  treated  as  a  replevy  bond 

bond  instead  of  being  conditioned  to  executed   by  the  defendant.      Palt  v. 

cover  both    species  of  property    was  McCutchen,  43  Tex.  291. 

conditioned  as  required  in  cases  of  per-  2.  Irvin  v.  Eliis,  76  Tex.  164,  where- 

sonal  property  only.     It  was  held  that  in  it  was  held  that  a  petition  for  inter- 

the  bond  was  insufficient.  veniion  in  sequestration  proceedings. 

Who  May  Give  Bond.  —  The  right  to  which  alleged  that  the  petitioner  was 

give  a  replevy  bond  for  property  seized  the  owner  and   in   possession  of  the 

under  a  writ  of  sequestration  is  limited  property  when  seized  under  the  writ  of 

to  the  parties  to   the  suit.     Haile  v.  sequestration  and  taken  from  his  pos- 

Oliver,  52  Tex  443.  session  and  given  to  the  plaintiff,  was 

Hogative  Conditions.  —  "  The  statute  sufiicient.     See  also  McSpadden  v.  La 

regulating  replevy  bonds  in  sequestra-  Force,  (Tex.   Civ.  App.  1897)398.  W. 

tion  cases  seems  to  contemplate  that  Rep.  163. 

the  negative  condition  or  conditions  in  Demurrer    to  Plea. —  A   plea,   "And 

the  bond   shall   be  only  that  the  de>  now  in  this  cause  comes  [the  plaintiff] 

fendant  will  not  do  the  particular  act  and  moves  this  court  to  dismiss  the 

which   the  affidavit    of    sequestration  plea  of  the  intervener  in  this  case,  be- 

states  the  plaintiff  fears  the  defendant  cause   that  said   intervener  does   not 

will  do."     Per  Stayton,  C.  J.,  in  Krall  show   by  his  petition  of  intervention 

f/.  Campbell  Printing  Press.,  etc.,  Co.,  any  cause  why  he  should  be  permitted 

79  Tex.  556.  to  intervene  in  said  suit,  and  further 

Hame  of    FrinoipaL  — Though  a   re-  says  that  said  petition  is  insufficient  in 

plevy   bond   recites  three   persons  as  law   for  intervener   to  maintain   said 

principals,  and  was  executed  by  only  suit,  and  of  this  he  asks  judgment  of 

one  of  them,  it  will  not  be  held  defecti  ve  the  court,'*  amounts  only  to  a  general 

where  it  appears  that  the  person  who  demurrer,  and  is  not  sufficient  to  raise 

executed  it  was  the    person   who  re-  the  objection  that  no  oath  and  bond 

plevied  the  property  described    in  it.  were  filed.     Irvin  v  Ellis.  76  Tex.  164. 

McLeod  Artesian   Well   Co.   v.  Craig,  8.  Rev.  Stat.  Tex.,  art.  5287:  Barton 

(Tex.  Civ.  App.   1897)  43  S.  W.  Rep.  v.  Stroud-Gibson  Grocer  Co.,  (Tex.  Civ. 

934.  App.   1897)  40  S.  W.  Rep.  1050.     See 

Irregularity  in  Bond.  —  Upon  the  seiz-  generally  article  Right  of  Property, 

ureof  property  found  in  the  possession  Trial  of,  vol.  18,  p.  1164. 

of  C,    under  sequestration  in  a  suit  Filing  Hew  Bond. —  In  sequestration 

again M  tJ.,  a  bond  was  executed  which  proceedings,  a  claimant  of  the  seques- 

recited  that  ii  was  given  by  C.  as  prin-  tered  property  who  has  filed  a  claim- 

cipal,  and  B.  and  another  as  sureties,  ant's  bond,   but  has  failed  to  file  the 

conditioned  that  C.   should   have  the  requisite  claimant's  affidavit,  may  be 

property  "  forthcoming  to  abide  the  de-  permitted  to  file  a  new  bond  with  the 

cision  of    the   court,  or  will   pay  the  proper  affidavit  attached.     Osborne  v, 

value  thereof  in  case  the  suit  shall   be  Robinson,  (Tex.  Civ.  App.  1896)  35  S. 

decided  against  him."     C.  was  not  a  W.  Rep.  327. 

party   to  the   suit,   but  the  bond  was  4.  McSpadden    v.    La   Force,    (Tex. 
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g.  Motion  to  Quash  —  Time  of  nung.  —  A  motion  to  quash  a 
writ  of  sequestration  need  not  be  filedi  as  pleas  to  the  jurisdic- 
tion over  the  person  or  other  dilatory  pleas  are  required  to  be, 
before  pleas  to  the  merits,  but  may  be  filed  and  acted  on  at  any 
time  before  the  case  has  been  disposed  of.* 

Betonainatioii  of  Motion.  —  On  motion  to  quash,  the  proceedings  in 
sequestration  should  be  tested  by  their  legal  sufficiency  apparent 
in  the  proceedings  themselves,  and  not  on  facts  that  may  exist 
outside  of  the  proceedings,' 

h.  Judgment.  —  The  judgment  in  a  sequestration  suit  should 
state  the  value  of  each  article  sequestered,  separately.' 

I.  Costs  —  (i)  On  Recovery  by  Plaintiff,  —  On  a  judgment  for 
the  plaintiff  in  a  sequestration  suit,  the  sureties  on  the  defend- 
ant's replevy  bond  are  not,  it  would  seem,  liable  for  costs  unless 
they  are  parties  to  the  suit.* 

Civ.  App.  1897)  39  S.  W.  Rep.  163,  8.  Avery  c.  Dickson,  (Tex.  Civ.  App. 
wherein  it  was  held  that  io  a  suit  on  a  18^)  49  S.  W.  Rep.  662,  wherein  it  was 
note  for  ihe  purchase  price  of  certain  said:  **  It  is  contended  that  as  plain- 
machinery  and  to  foreclose  a  deed  of  tiff  had  the  right  to  return  all  or  any 
trust  to  secure  the  payment  of  the  part  of  the  property  seized,  and  receive 
note,  which  suit  was  aided  by  the  a  credit  upon  the  judgment  for  the 
sequestration  of  the  machinery,  an  value  thereof,  the  judgment  should 
intervener,  who  claimed  to  have  pur-  give  the  value  of  each  article.  There 
chased  the  machinery  and  to  have  is  force  in  this  contention.  But  a  bet- 
assumed  the  payment  of  the  note,  is  ter  reason  for  the  finding  of  the  value 
not  entitled  to  open  and  conclude  the  of  each  article  is  that  the  statute  re- 
argument  to  the  jury.  And  see  gen-  quires  such  a  finding.  Sayles's  Civ. 
erally  article  Open  and  Close,  vol.  15,  Stat.,  arts.  4502,  4506.  In  this  case  the 
p.  181.  verdict  is  for  a  gross  sum.     The  prop- 

1.  Wheeler  v.  Wheeler,  65  Tex.  573.  erty   seized   by   virtue  of  the  writ  of 
Xotlon by  Intanrener.  —  An  intervener  sequestration  consisted  of  wagons  and 

may  move  to  quash  the  affidavit  for  surreys.     This  assignment  [of  error]  is 

the  sequestration.     McSpadden  t/.  La  well  taken."     See  alsoCook  v.  Halsell, 

Force,  (Tex.  Civ.  App.  1897)  39  S.  W.  65  Tex.  i;  Hale  v.  Terrell,  3  Tex.  App. 

Rep.  163.  Civ.  Cas..  §  456. 

Pointing  Out  Defects.  —  A  motion  to  Provision  for  Betnm  of  Property.  — 
quash  a  sequestration  bond  must  point  Though  the  defendant  in  a  sequestra- 
out  the  defects  in  the  bond.  Durnett  tion  suit  is  allowed  to  tender  to  the 
p.  Whaley,  2  Tex.  Unrep.  Cas.  487.  proper  officers,  within  ten  days  after 

2.  Watts  V.  Overstreet,  78  Tex.  571.  judgment,  the  sequestered  property  in 
EtEset  of  Qnashal  on  Replevy  Bond. —  payment  of  its  value,  a  provision  to 

The  quashal  of  a  writ  of  sequestration  that  effect  is  not  required  to  be  inserted 

operates  as  a  discharge  of  the  sureties  in  the  judgment.     Mills  v.  Hackett,  65 

on    the    replevy    bond    given   in   the  Tex.  580. 

action.     Mitchell  v.  Bloom,  97   Tex.  Waiver  of  Irregolarity.  —  One    who 

634;  Avery  v.   Popper,  (Tex.  1898)  48  replevies    sequestered    property    and 

S.   W.   Rep.  572;    Flynn  v.  Lynch,   i  then  disposes  of  it  is  not  prejudiced  by 

Tex.  App.  Civ.  Cas.,  §  787.     But  see  the  failure  of  the  judgment  to  fix  the 

contra  McLeod  Artesian  Well  Co.   v,  value  of  each  article  sequestered  and 

Craig,  (Tex.  Civ.  App.  1897)43  S.  W.  replevied,  where  he  makes  no  request 

Rep.  934;  Filgot'.  Citizens  Nat.  Bank,  for  the  fixing  of  such  value.     Avery  v. 

(Tex.   Civ.  App.   1896;  38  S.  W.  Rep.  Popper,  (Tex.  Civ.  App.  1898)45  S.  W. 

237;    Cahn   V.  Jaflfray,    12   Tex.   Civ.  Rep.  951. 

App.   324;    Bemis  v.   Wells,   10  Tex.  4.  Henderson  r.  Brown,  16  Tex.  Civ. 

Civ.  App.  626.     See  also  Cheatham  v.  App.  464,  wherein  it  was  said:    "  The 

Riddle,   8    Tex.    162;     Rohrbough    v.  question  in  this  case  is  whether  the 

Leopold,  68  Tex.  254.  judgment  in  favor  of  plaintiff  below, 
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(2)  On  Recovery  by  Defendant,  —  On  a  judgment  for  the  defend- 
ant in  a  sequestration  suit,  costs  ma}',  it  seems,  be  awarded 
against  the  sureties  on  the  sequestration  bond.^ 

/  Custody  of  Propertv.  —  Property  seized  under  a  writ  of 
sequestration,  unless  replevied,  should  be  held  by  the  officer  seiz- 
ing it  until  it  is  otherwise  disposed  of  by  order  of  the  court.* 

k.  Wrongful  Sequestration  — (i)  Election  of  Remedy. — 
A  defendant  who  has  suffered  damage  by  the  wrongful  suing  out 
of  a  writ  of  sequestration  may  plead  such  damage  in  reconvention 
in  the  sequestration  suit,  or  he  may  bring  an  action  therefor  on 
the  sequestration  bond,  or  he  may  sue  the  persons  at  whose 
instance  the  writ  was  issued.* 

(2)  Reconvening  on  Sequestration  Bond — Pleading.  —  In  a  plea  in 
reconvention  on  a  sequestration  bond,  the  affidavit  on  which  the 
writ  of  sequestration  issued  need  not  be  set  out  in  hcec  verba.^ 

Allegation  as  to  Damagei.  —  A  plea  in  reconvention  on  a  sequestra- 

wbich  awarded  him  the  land  sued  for,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep. 
was  properly  rendered  for  the  costs  of  333,  wherein  it  was  held  that  where  the 
the  suit  again^  the  sureties  of  the  de-  plaintiff  was  awarded  the  property  se- 
fendant  on  his  replevy  bond,  given  as  questered,  costs  could  not  be  adjudged 
provided  in  the  sequestration  statute,  against  the  sureties  on  the  sequestra- 
It  has  been  decided  by  this  court  that  tion  bond. 

such  replevy  bond  does  not  render  the  2.  Thompson  v.  Graves,  4  Tex.  App. 
sureties  liable  for  the  costs  of  the  suit.  Civ.  Cas.,  §  7,  wherein  it  was  held 
Collier  v.  Myers,  14  Tex.  Civ.  App.  that  the  officer  seizing  property  under 
312.  It  is  quite  clear  that  in  terms  the  a  writ  of  sequestration,  which  property 
bond  creates  no  such  liability.  But  was  not  replevied  by  either  party  to  the 
whether  in  executing  the  replevy  bond  sequestration  suit,  was  not  liable  on 
the  sureties  do  not  make  themselves  his  bond  for  refusal  to  return  the  prop- 
parties  to  the  suit,  and  hence  liable  to  erty  to  the  defendant  in  the  suit,  where 
judgment  for  costs,  the  authorities  the  court  had  made  no  order  disposing 
seem  to  be  in  conflict.  *  *  *  In  of  the  property;  and  this  was  true  even 
this  unsatisfactory  state  of  the  authori-  where  the  sequestration  proceedings 
ties,  we  have  concluded  to  adhere  to  had  been  quashed, 
our  previous  ruling,  especially  as  there  8.  Rountree  v.  Walker,  46  Tex.  200; 
seems  to  be  no  good  reason  for  holding  Davis  v,  Rawlins,  I  Tex.  App.  Civ. 
that  a  mere  surety  on  a  replevy  bond  Cas.,  §  17;  Portier  v,  Fernandez,  35 
is  any  more  a  party  to  the  suit  than  a  Tex.  534 ;  Norwood  v.  Interstate 
surety  on  a  cost  bond.  *  *  *  The  Nat.  Bank,  (Tex.  1898)  48  S.  W. 
giving  of  the  replevy  bond  is  but  inci-  Rep.  3. 

dental  to  the  litigation,  and  the  extent  4.  Wilkinson  v.  Stanley,  (Tex.  Civ. 

of  the  surety's  liability  is  definitely  App.  1897)  43  S.  W.  Rep.  606,  wherein 

hxed  by  the  terms  of  the  obligation  he  it  was  said:    *'A11  that  it  was  neces- 

signs,  and  should  not  be  extended  so  sary   for  the  defendant  to  do  was  to 

as  to  entrap  him.     It  is  frequently  to  show,  by  proper  allegations,  what  affi- 

the  interest  of  all  parties  that  the  prop-  davit  was  made  to  obtain  the  writ  of 

erty  should  be  replevied,  and  sureties  sequestration,  and  to  negative  the  truth 

should  not  be  deterred  by  an  uncertain  of  the  allegations  therein  set  forth  as 

liability   from    signing   such  bonds."  the  ground  for  the  issuing  of  the  writ." 

See  also  McLeod  Artesian  Well  Co.  v.  See  also  Rountree  v.  Walker,  46  Tex 

Craig,  (Tex.  Civ.  App.  1897)  43  S.  W.  203. 

Rep.  934;   Collier  v,  Myers,  14  Tex.  Hotica  of  Filing  of  Plea.  —  On  the  filing 

Civ.  App.  312;    Mills  V,   Hackett,  65  of  a  plea  in  reconvention  on  a  seques- 

Tex.   580;  Witten  v.  Caspary,  4  Tex.  tration  bond,  no  citation  or  notice  to 

App.  Civ.  Cas.,§  190.  the  sureties  on  the  bond  is  necessary. 

I.  Windus  V,  James,  (Tex.  1892)  19  Wilkinson  v,  Stanley,  (Tex.  Civ.  App. 

S.  W.  Rep.  873.     Sec  also  Meyer  v.  Hill,  1897)  43  S.  W.  Rep.  606. 
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tion  bond  is  not  subject  to  a  general  demurrer  if  any  of  the  dam- 
ages set  up  in  it  are  recoverable  under  it.* 

(3)  Action  for  Damages  —  (a)  Portiei.  —  In  an  action  for  dam- 
ages for  wrongfully  suing  out  a  writ  of  sequestration,  the  sureties 
on  the  sequestration  bond  may  be  joined  as  parties  defendant.* 

(b)  Pleading  —  Batting  Out  AfBdavit.  —  In  such  an  action  the  petition 
should  show  what  affidavit  was  made  by  the  defendant  to  obtain 
the  writ,  and  negative  the  truth  of  it.* 

Allegation  as  to  Damagei.  —  The  petition  should  also  aver  such 
matters  as  will  show  that  the  plaintiff  sustained  actual  damages 
and  that  such  damages  flowed  proximately  from  the  suing  out  of 
the  writ.* 

(e)  Initrnetiona.  —  In  an  action  to  recover  damages  for  wrongfully 

1.  Wilkinson  v,  Stanley,  (Tex.  Civ.  BismiMal  ae  to  Improper  Partioi.  — 
App.  T897)  43  S.  W.  Rep.  606.  See  Where  in  an  action  for  wrongful 
also  Harris  v.  Finberg.  46  Tex.  79.  sequestration    against  the  persons  at 

Introdnetion  of  Writ.  —  In  reconven-  whose  instance  the  writ  was  issued, 
tion  on  a  sequestration  bond,  the  affi-  improper  parties  are  made  defendants, 
davit,  the  writ  of  sequestration,  and  the  plaintiff  may  dismiss  as  to  such 
the  officer's  return  thereto  should  be  parties  without  piejudice  to  the  re- 
introduced in  evidence.  Willcinson  z^.  maining  paities.  Portier  v.  Fernan- 
Stanley,  (Tex.  Civ.  App.  1897)438.  W.  dez,  35  Tex,  534. 
Rep.  606.  8.  Rountree  v.  Wallcer.  46  Tex.  200. 

2.  Tompkins  v.  Toland,  46  Tex.  584,  If  Ho  Affidavit  was  made  it  should  be 
wherein  it  was  said:  "  The  court  did  alleged  that  the  writ  was  issued  at  the 
not  err  in  holding  that  the  sureties  in  instance  of  the  plaintiff  In  the  seques- 
the  sequestration  bond  might  be  joined  tration  suit.  Rountree  v.  Walker,  46 
in  an  action  with  the  principal  for  the  Tex   200. 

recovery  of  damages  for  the  wrongful  4.  Carson  v,  Texas  Installment  Co.» 
suing  oat  the  writ,  without  a  breach  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
of  the  bond  by  the  principal  having  762,  wherein  it  was  held  that  in  an 
been  previously  judicially  ascertained,  action  for  the  wrongful  sequestration 
This  construction  of  the  obligation  is  of  household  goods,  returned  to  the 
believed  to  be  to  the  advantage  of  plaintiff  before  the  commencement  of 
the  sureties  as  well  as  the  obligee,  the  action,  an  averment  in  the  petition 
and  certainly  the  obligor  has  no  good  that  the  plaintiff  and  his  family  were 
ground  for  objecting  to  it.  The  con-  compelled!  to  sleep  without  the  neces- 
struction  contended  for  by  the  plain-  sary  beds  and  bedding  while  the  prop- 
tiff's  counsel  would  occasion  a  circuity  erty  was  detained  by  the  defendant  did 
of  action,  delaying  and  embarrassing  not  state  a  cause  of  actual  damages,  in 
the  obligee  in  obtaining  redress  for  the  the  absence  of  an  allegation  under 
Injury  done  him  by  the  wrongful  suing  which  damages  flowing  proximately 
out  of  the  writ,  and  would  also  sub-  from  the  fact  alleged  could  be  shown 
ject  the  sureties  to  the  costs  of  two  and  measured.  See  also  Harris  v. 
suits  instead  of  one,  and  to  the  possi-  Finberg,  46  Tex.  79;  Bumpass  v.  Mor- 
ble  damage  of  an  excessive  or  im-  rison,  70  Tex.  756. 
proper  judgment  against  the  principal,  Yalne  of  Property.  —  In  an  action  for 
by  his  collusion  with  the  plaintiff,  or  the  wrongful  sequestration  of  property 
hi3  neglect  to  make  a  proper  defense  returned  uninjured  to  the  plaintiff  be- 
to  the  action.'*  See  also  Stauffer  v.  fore  the  commencement  of  the  action. 
Garrison,  6[  Miss.  67.  the  petition  should  allege  the  value  of 
Joinder  of  Soreties  in  Sequestration  and  the  property  sequestered,  as  the  meas- 
Be^OYj  Bonds.  —  In  an  action  for  the  ure  of  damages  in  such  cases  is  gen- 
wrongful  suing  out  of  a  writ  of  erally  the  legal  rate  of  interest  on  the 
sequestration,  the  sureties  on  the  value  of  the  property  during  the  time 
sequestration  bond  may  be  joined  of  its  detention.  Carson  v,  Texas  In- 
with  the  sureties  on  the  replevy  bond,  stallment  Co.,  (Tex.  Civ.  App.  1896) 
Finegan  v.  Read,  8  Tex.  Civ.  App.  33.  34  S.  W.  Rep.  762. 
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suing  out  a  writ  of  sequestration  the  court  should  instruct  the 
jury  as  to  what  constitutes  a  wrongful  suing  out  of  the 
sequestration.^ 


Saiiure  of  DModent's  Sstato.  —  In  an 
action  for  dama^re  to  the  property  of 
an  estate  by  its  wrongful  seizure  un 
der  a  writ  of  sequestration,  an  allega- 
tion in  the  petition  of  personal  wrongs 
and  injuries  to  the  administrator  will 
not  affect  the  right  of  *  recovery. 
Tompkins  v,  ToUnd,  46  Tex.  585. 

AiMialt  on  Wife.  ~  In  an  action  for 
the  wrongful  sequestration  of  house- 
hold goods,  an  allegation  in  the  peti- 
tion of  an  assault  committed  by  the 
defendants  on  the  plaintiff's  wife  at 
the  time  of  the  levy  of  the  writ  is  not 
sufficient  to  entitle  the  plaintiff  to 
damages  for  such  assault,  where  no 
facts  are  set  out  that  show  an  assault, 
or,  if  sufficient  to  show  an  assault, 
there  is  no  avermeat  of  the  loss  of  the 


wife's  society  or  services.  Carson  v. 
Texas  Installment  Co.,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  762. 

1.  Clark  V.  Pearce,  80  Tex.  146; 
Vela  V,  Guerra,  75  Tex.  595. 

As  to  Damagos.  —  In  a  sequestration 
action,  where  the  defendant  reconvenes 
for  the  wrongful  suing  out  of  the  se- 
questration, it  is  erroneous  to  charge 
that  the  defendant  cannot  recover  if 
the  plaintiff  had  probable  cause  to  fear 
that  the  defendant  would  remove  the 
property,  as  the  defendant  is  entitled 
to  damages  if  the  plaintiff  did  not 
actually  fear  the  removal  of  the  prop- 
erty. McMillan  z/.  Moon,  18  Tex.  Civ. 
App.  237.  See  also  Simpson  v.  Lee, 
(Tex.  Civ.  App.   1896)  34  S.  W.  Rep. 
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See  articles  MASTER  AND  SERVANT,  vol.  13,  p.  891;  WORK 
AND  LABOR. 


SERVICE    OF   PROCESS   AND   PAPERS 

By  Edward  A.  Craighill,  Jr. 

I  VSOSSSITT  FOB  SEBYIGE,  572. 

1 .  Original  Process^  572. 

a.  In  General^  572. 

b.  Where  Pleadings  Amended  After  Service^  573. 

c.  In  Ancillary  Proceedings ^  574. 

d.  Second  Service^  575. 

2.  Declaration  or  Complaint^  575. 

3.  Answer^  577. 

n.  Bt  Whom  Sebyeb,  577. 

1 .  General  Principles^  577. 

a.  Must  Be  by  One  Duly  Authorized^  577. 

b.  By  Person  to  \^hom  Directed^  578. 

c.  Within  Territorial  yurisdiction  of  Officer ^  579. 

d.  Disqualification  by  Interest^  580. 

2.  Sheriffs  581. 

a.  In  General^  581. 

b.  Sheriff  to  Whom  Process  Directed^  582. 

c.  When  Sheriff  Disqualifiedy  583. 

d.  Service  by  Outgoing  Sheriffs  584. 

3.  Deputy  Sheriffs  584. 

a.  Extent  of  Power ^  584. 

b.  Disqualification  by  Inter  est y  585. 

c.  Special  Deputy y  585. 

4.  Coroner y  586. 

5.  Constable y  588. 

6.  City  Marshal  or  Police  Officer y  590. 

7.  Unofficial  Per  son  y  590. 

a.  When  Allowedy  590. 

b.  Who  May  Be  Appoint edy  591. 

c.  How  Authority  Conferred,  593. 
i)  In  Generaly  593. 

2)  Indorsing  Authority  on  Process y  594. 

3)  What  Indorsement  Must  Containy  595. 

d.  Extent  of  Authority,  596. 
€,  Proof  of  Service y  596. 
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8.  Process  from  J^usttces*  Courts^  596. 

9.  Process  from  Federal  Courts^  597. 

TEL  Tm  OF  Sexyige,  597. 

I.  In  General^  597. 

2    On  Return  i>ayy  599. 

3.  After  Return  Day^  600. 

4.  On  Sundays  and  Legal  Holidays^  60a 

5.  Computing  Time^  602. 

6.  Continuance  to  Perfect  Service^  ,603. 

IV.  Place  of  Sebyice,  603. 

1.  Within  Territorial  Jurisdiction  of  Courts  603. 

a.  In  General — Necessity  for  ^  603. 

b.  Service  in  What  County^  604. 

2.  Service  on  Nonresidents  Within  yurisdiction^  605. 

a.  Parties  Voluntarily  Present^  605. 

^.  Parties  Decoyed^  606. 

r.  Parties  Brought  In  on  Criminal  Process^  609. 

3.  Service  Outside  of  Jurisdiction^  609. 

a.  In  General^  609. 

b.  Ho7v  MadCy  610. 

c.  Effect  in  Proceedings  in  Personam^  611. 

d.  Effect  in  Proceedings  in  Rem^  612. 

Y.  SEBYICE  oh  PBIYATE  PEBBOHS  —  BE8IDEETB,  613. 

1.  Personal  Service^  61^. 

a.  What  Constitutes^  613, 

b.  When  Require dy  614. 

c.  Method  of  Making  Regulated  by  Statute^  614. 

d.  By  Reading  and  Leaving  Copy,  616. 

(i\  GenercUfyy  616. 

{2)   Where  Both  RecuUng  and  Leaving  Copy  Required^ 
618. 

(3)  Where  Reading  Alone  Sufficient^  619. 

(4)  Where  Leaving  Copy  Alone  Sufficient ^  619. 

2.  Substituted  Service ^  620. 

a.  When  Permissible^  620. 

(i)  Only  Where  Authorized  by  Statute^  620. 
(2S   Where  Personal  Service  Impossible^  622. 

(3)  Where  Defendant  Absent  from  State^  623. 

(4)  In  Ancillary  Proceedings  in  Federal  Courts ^  623. 

b.  Effect  of  Substituted  Service y  624. 

e.  How  MadCy  624. 
In  GenercUy  624. 
Compliance  with  Statute ^  625. 

(3)  Where  Copy  Left,  625. 
{a)  At  Plcue  Specified  in  Statute,  625. 
(J?)  What  Is  Last  or  Usual  Place  of  Abode, 

627. 

(4)  With  Whom  Copy  Left,  630. 
(a)  In  General,  630. 
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(b)  With  Member  of  Defendant's  Family, 
631. 
(5)  Leaving  Copy  in  Conspicuous  Place  at  Residence^ 
631. 

3.  Constructive  Service,  632. 

4.  Service  on  Several  Defendants,  632. 

a.  Necessity  for  Service  on  All,  632. 
1)  In  General,  632. 

'2)  judgment  Against  Those  Served,  634. 
^3)  judgment  in  Form  Against  All,  636. 
Objection  for  Want  of  Service,  636. 

b.  Necessity  for  Separate  Service  on  Fetch,  637. 

c.  Defendants  Residing  in  Different  Counties,  637. 

5.  On  Husband  and  Wife,  639. 

a.  At  Common  Law^  639. 

b.  Under  Married  WometCs  Acts,  640. 

c.  Service  by  Leaving  Copy,  640. 

d.  Acknowledgment  of  Service,  641. 

6.  On  Infants,  641. 

7.  On  Persons  in  Confinement,  641. 

8.  On  Attorney  at  Law,  642. 

a.  In  General,  642. 

b.  Manner  of  Service,  646. 
In  General,  646. 
Where  Mcide,  646. 

c.  Returning  Papers,  649. 

9.  On  Agent,  649. 

TI  Sebyioe  oh  a  State,  65 1 . 

Vn.   SSBYIGE  OH  A  PABTHEB8HIP,  652. 

YIIL  Sebyics  oh  a  Cobpobatioh,  652. 

I.  Domestic  Corporations,  652. 
a.  Service  on  Whom,  6^2. 

(i)  In  Absence  of  Statutory  Provisions,  652. 

(2)  Officer  or  Agent  Designated  by  Statute,  653. 

(3)  Showing  Agency  of  Person  Served,  655. 

(4)  Substituted  Sennce    Where  Principal   Officers 
Not  Found,  656. 

5)  Officer  de  Facto,  657. 

^6)  Officer  or  Agent  After  Termination  of  Relation, 
658. 

7^  Person  Who  Is  Plaintiff  in  Suit,  659. 

5)  Officer  Temporarily  in  jurisdiction,  660. 

9)  President  or  Other  Chief  Officer,  660. 
(10)   Vice-President,  660. 
^11^  Secretary  or  Treasurer,  661. 

12)  Directors,  661. 

13)  Managing  Agent,  662. 
{a)  In  General,  662. 
\b)   Who  Is  Managing  Agent,  662. 

(14)  Agent  for  Business  Out  of  Which  Action  Grew, 
664. 
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15)  Other  Agents y  665. 

16)  Cashier y  666. 
'17)  C/^r>t  ^r  Bookkeeper^  666. 

18)  Stockholder^  667. 

19)  Receiver^  667. 
^.  Manner  of  Service^  667. 

i)  In  Absence  of  Statute^  66j* 

*2)  Under  Statutes^  667. 

(3)  /«  Federal  Courts^  669. 
^.  jP/tw^  ^  Service^  669. 
^.  Acceptance  of  Service^  670. 
^.  Objections  to  Service ^  671. 

2.  Foreign  Corporations ^  671. 
a.  Necessity  for  Statutory  Authority ^  671. 
^.    ^^a:^  Statutes  Apply  to  Foreign  Corporations.  672. 
^.  Application  of  State  Statutes  in  Federal  Courts y  673. 
</.  C?«  Whom  Service  Made^  674. 

{\)  In  General y  674. 
2)   ^^^  /x  Agent  Within  Meaning  of  Statute y  676. 

(3)  Person  Designated  to  Receive  ServicCy  678. 

(4)  Managing  Agent y  680. 
{a)  In  Generdly  680. 
\b)   Who  Is  Managing  Agenty  680. 

(5)  Officer  or  Agent  Temporarily  Within  Jurisdic- 
tiony  682. 

|6)  Plaintiff  in  Suity  684. 
7)  Service  After  Termination  of  Agencyy  685. 
(8)  Showing  Agency  of  Person  Served,  685. 

3.  Municipal  CorporationSy  686. 

4.  Railroad  CompanieSy  686. 
a.  Service  Regulated  by  StatutCy  686. 
^.  Service  on  Who  my  687. 

i)  /«  General y  687. 

'2)  Where  Railroad  in  Hands  of  Receiver y  692. 
£)   Where  Railroad  Operating  Lectsed  Une,  693. 
c.  Place  of  Service y  694. 

5.  Insurance  Companies y  694. 

TJL  Sebyice  bt  Hail,  694. 

1.  When  Allowedy  694. 

2.  How  MadCy  695. 

3.  Where  Mailedy  696. 

4.  ^//^«  CompletCy  696. 

X.  AOOEPTAHCE  OB  ACKHOWLEDeHEHT  OF  SEBTIOB,  697. 

1.  How  MadCy  697. 

a.  /«  General y  697. 

^.  Necessity  to  Be  in  Writingy  698. 

r.   Proof  of  GenuinenesSy  698. 

2.  By  Whom  McuUy  700. 

tf.  In  General y  700. 

^.  -^  Agent  or  Attorney y  701. 
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3.  Acceptance  Outside  of  jurisdiction^  702. 

4.  Effect  of  Acceptance^  703. 

a.  Equivalent  to  Service  and  Return^  703. 

b.  As  Waiver  of  Defects^  703. 

XI  Detsctivs  Sebyige,  704. 

1.  Distinction  Between  Lack  of  Service  and  Defective  Service^ 

704. 

2.  How  Advantage  Taken  of  Defects^  706. 

a.  In  General^  706. 

b.  Plea  in  Abatement^  707. 

c.  Motion  to  Dismiss^  709. 

d.  When  Objection  Taken^  711. 

e.  By  Whom  Objection  Taken^  712. 

3.  Waiver  of  Irregularities  or  of  Service^  714. 

CROSS-REFERENCES. 

As  to  Form,  Issuance^  and  Validity  of  Process^  see  article   SUM- 
MONS AND  PROCESS,  post. 

Exemptions  from  Service ,  see  article  PRIVILEGE,  vol.  16, 
p.  968. 

Service  by  Publication,  see  article  PUBLICATION,  vol.  17, 
p.  26. 

Service  of  Particular  Papers  and  in  Particular  Proceedings, 
see  articles  AMENDMENTS,  vol.  i,  p.  645 ;  ANSWERS 
IN  EQUITY  PLEADING,  vol.  i,  p.  892;  APPEALS, 
vol.  2,  p.  291 ;  ASSIGNMENT  OF  ERRORS,  vol.  2, 
p.  937;  AUDITA  QUERELA,  vol.  3,  p.  122;  BILLS  OF 
EXCEPTIONS,  vol.  3,  p.  443;  BRIEFS,  vol.  3,  p.  725; 
CASE  MADE  ON  APPEAL,  vol.  3,  p.  891;  CERTIO- 
RARI, vol.  4,  p.  202;  CONTEMPT,  vol.  4,  p.  782; 
CROSS'BILLS,  vol.  5,  p.  658;  CROSS-COMPLAINTS, 
vol.  5,  p.  683;  DEPOSITIONS,  vol.  6,  p.  514;  DISBAR- 
MENT AND  SUSPENSION  OF  ATTORNEYS,  vol. 
6,  p.  714;  DIVORCE,  vol.  7,  p.  104;  DOWER,  vol.  7, 
PP-  i57»  159,  199;  EJECTMENT,  vol.  7,  p.  339;  ELEC- 
TIONS, vol.  7,  p.  392;  EMINENT  DOMAIN,  vol.  7, 
p  493;  ERROR,  WRIT  OF,  vol.  7,  p.  889;  FORECLO- 
SURE OF  MORTGAGES,  vol.  9,  p.  365;  GARNISH- 
MENT, vol.  9,  p.  823;  GUARDIANS,  vol.  9,  p.  937; 
HABEAS  CORPUS,  vol.  9,  p.  1029;  INFANTS,  vol.  10, 
p.  599;  INJUNCTIONS,  vol.  10,  p.  1024;  INSUR- 
ANCE, vol.  II,  p.  404;  INTERVENTION,  vol.  11, 
P-  507;  JUSTICES  OF  THE  PEACE,  vol.  12,  p.  769; 
LANDLORD  AND  TENANT,  vol.  12,  p.  885;  MAN- 
DAMUS, vol.  13,  p.  760;  MECHANICS'  LIENS,  vol. 
13,  p.  947;  MOTIONS,  vol.  14,  p.  142;  MUNICIPAL 
CORPORATIONS,  vol.  14,  p.  231;  NEW  TRIAL,  vol. 
i4»  p.  953;  OFFER  OF  JUDGMENT,  vol.  15,  p.  38; 
ORDERS,  vol.  IS,  p.  346;  PARTITION,  vol.  15,  p.  797; 
PARTNERSHIP,  vol.   15,  pp.  847,  898;  PENALTIES 
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AND  PENAL  ACTIONS,  vol.  i6,  p.  285;  POOR  AND 
POOR  LAWS,  vol.  16,  p.  668;  POOR  PERSONS,  vol. 
16,  p.  710;  PUBLIC  OFFICERS,  vol.  17,  p.  215;  RE- 
CEIVERS, vol.  17,  pp.  722,  770;  and  the  General  Index 
to  this  work. 
Mandamus  to  Compel  Service,  see  article  MANDAMUS,  vol. 

i3»  p.  543- 
Prohibition  of  Proceedings  Against  Parties  Not  Served,  see  article 

PROHIBITION,  vol.  16,  p.  1113. 
Obstructing   Officer  in   Service  of  Process,   see   article    OB- 

STRUCTING  JUSTICE,  vol.  15,  p.  i. 
Return  of  Service,  see  article  RETURNS,  vol.  18,  p.  901. 
Matters  of  Substantive  Law  and  Evidence,  see  American  and 

English  ENCvcLOPiEDiA  of  Law  (2d  ed.),  title  SERVICE 

OF  PROCESS, 

I  Veoebbitt  fob  Ssbyige  —  1.  Original  Procoss  —  a.  In  Gen- 
eral. —  It  is  a  fundamental  principle  of  justice,  recognized  by 
the  common  law  and  enforced  in  this  country  by  constitutional 
provisions,  that  no  judicial  proceedings  can  be  had  against  any 
person  until  he  shall  have  been  notified  of  such  proceedings  by 
lawful  service  of  process,*  unless  such  person  waives  service  by 

1.  Arkansas,  —  Ferguson  v,  Ross,  5  Virginia.  —  Raub  v,  Atterback,   8g 

Ark,  517.  Va.  645. 

Colorado,  —  Dorse  tt  v.  Crew,  i  Colo.  United     States,  —  Hoi  lings  worth    v, 

18;  Langley  v.  Grill,  i  Colo.  71.  Barbour,  4  Pet.  (U.  S.)  466;  Wheeler 

Indiana,  —  Hawkins '.e'.  Hawkins,  28  v,   Walton,  etc.,  Co.,  65  Fed.  Rep.  720; 

Ind.  66.  Wilson    v,    Seligman,  144  U.   S.    41; 

Kentucky.  —  Sweets  v.  Biggs,  5  Litt.  Mexican  Cent.  R.  Co.  v.  Pinkney,  149 

(Ky.)  17.  U.  S.  194. 

Louisiana.  —  Collier     v,     Morgan's  As  to  the  necessity  of  service  to  the 

Louisiana,  etc.,  R.,  etc.,  Co.,  41   La.  validity  of  a  decree /r<7  r<m/ifjj<7,  seethe 

Ann.  37.  article  Decrees,  vol.   5,  p.  975;  of  a 

Maine, — ^4r/.  Davis  41  Me.  38.  judgment  by  default,  see  the  article 

New  Hampshire,  —  Thurberr^  Black-  Defaults,  vol.  6,  p.  27;  of  a  judgment 

bourne,  i  N.  H.  242;  Jones  v.  Smith,  3  by   confession,   see   the  article  Judg- 

N.  H.  108;  Foster  f.  Hadduck,  6  N.  H.  ments,  vol.  11,  p.  974. 

217;  Erickson  v.  Nesmith,  46  N.  H.  377.  Impeachment  of  Judgment.  —  In  Bald- 

New    York.  —  Bulkley   v,    Bulkley,  win  v.  Kimmel,  (N.  Y.  Super.  Ct.  Gen. 

(Supm.  Ct.  Spec.  T.)6  Abb.  Pr.  (N.  Y.)  T.)  16  Abb.   Pr.  (N.  Y.)  353,  the  court 

307;  Baldwin  v,  Kimmel,  (N.  Y.  Super,  allowed  a  judgment  to  be  impeached  * 

Ct.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  353.  fourteen  years  after  its  entry,  by  proof 

North  Carolina,  —  Ryan  v,  Blount,  i  that  the  defendant  had    never    been 

Dev.  Eq.  (N.  Car.)  386.  served  with  process. 

Ohio, — Patterson  v.  Prather,  11  Ohio  On  Certiorari.  —  A  judgment  against 

35:  Miami  Exporting  Co.  v.  Brown,  6  a  person  not  brought  within  the  juris- 

Ohio535.  diction  of  the  court  by  proper  service 

South  Carolina.  —  State  v,  Cohen,  13  may  be  set  aside  on  certiorari.     State 

S.  Car.  198.  V,  dohen,  13  S.  Car.  198. 

Texas,  —  Harrell    v,   Mexico  Cattle  lUimlsial  as  to  Parties  Hot  Berred.  — 

^o.,  73  Tex.  612;  Witt  V,  Kaufman,  25  In  Hackworth  v.  English,  53  Tex.  488, 

Tex.   Supp.   384;    Summerhill  v.  Mc-  it  was  held  that  the  judgment  was  not 

Alexander,    i    Tex.    App.   Civ.    Cas. ,  affected  by  an  order  dismissing  the  suit 

§585;   Galveston,  etc.,  R.  Co.  v.  Mc-  as  to  parties  not  served. 

Tiegue,  i  Tex.  App.  Civ.  Cas.,  §  457.  Aotoal  Xnowlodge  by  a  person  that 
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voluntarily  appearing  or  otherwise.* 

Appearing  of  BeoorcL  —  In  order  to  uphold  a  judgment  the  record 
must  show  either  that  the  defendant  appeared  in  the  action,'  or 
else  that  he  was  duly  served  with  process.' 

b.  Where  Pleadings  Amended  After  Service.  —  It  is 

the  general  rule  that  where  parties  have  been  once  brought 
under  the  jurisdiction  of  the  court,  such  jurisdiction  can  be  lost 
only  by  actual  dismissal  of  the  action,  and  amendments  of  the 
pleadings  will  not  require  a  new  service  of  process.*  But  it  has 
been  held  that  where  the  amended  pleading  sets  up  a  new  and 
distinct  cause  of  action,  process  must  be  served  anew.* 

Formal  Amendment!.  —  An  amendment  merely  formal  in  nature 

legal  proceedings  have  been  instituted  332;  Miller  v,  Bottorff,  6  Blackf.  (Ind.) 

against  him  will  not  dispense  with  the  30;  New  Albany,  etc.,  R.  Co.  v.  Welsh, 

necessity  for  legal  service  of  process.  9  Ind.  479;  Cochnower  v,  Cochnower, 

Harrell  v.  Mexico  Cattle  Co.,  73  Tex.  27  Ind.  253;  Hawkins  v.  Hawkins,  28 

6i2.  Ind.  66;    Miles  v.  Buchanan,  36  Ind. 

1.  Af  to  Waiver  by  Appearing,  see  the  490;  Cole  v.  Allen,  51  Ind.  122;  Bald- 
article  Appearances,  vol.  2,  p.  644;  win  v.  Webster,  68  Ind.  133;  Houk  v, 
and  as  to  waiver  otherwise,  see  infra^  Barthold,  73  Ind.  21;  Miami  Exporting 
XI.   3.    Waiver  of  Irregularities  or  of  Co.  v.  Brown,  6  Ohio  535. 

Service,  4.  Healy   v,   Aultman,   6  Neb.  349; 

Oontraet  to  Difpense  with  Prooess.  —  In  Stevens  v.  Thompson,  5  Kan.  305. 

Pendleton  v.  Electric  Light  Co.,  121  N.  As  to  service  of  amended  pleadings, 

Car.  21,  it  was  held  that  a  contract  be-  see  the  article  Amendments,  vol.  i,  p. 

tween  litigants  to  submit  the  matters  645. 

in  controversy  to  the  court  upon  the  In  Ordinary  Actions  and  Speeial  Pro- 
proceedings  and  the  evidence,  without  oeedings.  —  In  St.  Louis  v,  Gleason,  15 
the  issuance  or  service  of  process,  was  Mo.  App.  25,  the  court  said:  **  The 
valid  and  enforceable.  general  doctrine  is  that,  when  the  par- 
Hot  Bemedied  by  Servioe  of  Amend-  ties  have  been  brought  before  the  court 
ment.  —  A  failure  to  serve  the  process  by  service  of  process  or  by  publica- 
and  the  original  declaration  is  not  rem-  tion,  they  are  there  for  every  purpose 
edied  by  the  service  of  an  amendment  of  the  proceeding  until  it  ends.  They 
thereto,  no  matter  whether  such  must  notice,  without  any  further  steps 
amendment  be  served  by  an  officer  or  to  give  them  notice,  the  amendments 
the  service  thereof  be  acknowledged  of  the  pleadings,  and  whatever  other 
by  the  defendant's  counsel.  Bentell  steps  may  be  taken  in  the  case  until 
V,  Oliver.  89  Ga.  246.  the  final  judgment.  We  know  of  no 
In  Lonisiana  a  suit  is  founded  upon  reason  why  this  principle  should  not 
the  service  of  citation,  and  the  same  be  applicable  to  special  proceedings,  as 
cannot  be  considered  as  waived  unless  well  as  to  ordinary  actions." 
by  a  formal  renunciation,  or  by  an  ap-  Eqnity  —  Amendment  of  Bill.  —  Where 
pearance  in  the  action.  Collier  v.  Mor-  a  complainant  amends  his  bill  after  the 
gan's  Louisiana,  etc.,  R.,  etc.,  Co.,  41  personal  service  of  a  subpcena  upon  a 
La.  Ann.  37.  defendant,  the  service  of  a  new  sub- 

2.  See  the  article  Appearances,  vol.  poena  is  unnecessary,  and  if  the  de- 
2,  p.  596.  fendant  fails  to  appear,  a  decree  pro 

Intention  to  Appear.  —  To  authorize  confesso  may  be  rendered  against  him 
judgment  against  a  party  without  serv-  on  the  amended  bill.  Bond  v.  How- 
ice  of  process,  the  record  must  clearly  ell,  11  Paige  (N.  Y.)  233:  and  see  gen- 
show  the  intention  of  such  party  to  ap-  erally  article  Amendments,  vol.  i»  p. 
pear  voluntarily.  Ferguson  v,  Ross,  494. 
5  Ark.  517.  6.  Stewarts.  Anderson,  70 Tex.  588; 

8.  Crary  V.  Barber,  i  Colo.  172;  Gar-  Wood  v.  Nicolson,  43  Kan.  461;  Rut- 

gan  V,  School  Dist.  No.  5,  4  Colo.  53;  ledge  ».  Vanmeter,  8  Bush  (Ky.)  354; 

Rany  r.  Governor,  4  Blackf.  (Ind.)  2;  Cecil  v,  Sowards,   10  Bush  (Ky.)  96; 

Klinger  v,  Brownell,  5  Blackf.  (Ind.)  Jo>es  v.  Hamilton,  10  Bush  (Ky.)  545. 
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and  setting  up  no  new  cause  of  action  does  not  call  for  a  new 

service/  though  the  court,  if  it  sees  fit,  may  order  such  service 
to  be  made.* 

c.  In  Ancillary  Proceedings.  —  When  the  original  process 
has  been  served  on  the  defendant,  he  is  in  court  for  every  pur- 
pose  connected  with  the  action,  and  is  charged  with  notice  of 
whatever  action  the  court  may  take  while  the  suit  is  pending,' 

See  also  McGrath  v.  Balser,  6  B.  Mon.  to  require  a  new  service  of  summons. 
(Ky.)  141;  McMinn  v,  Whelan«  27  Cal.  Goodale  v.  Coffee,  24  Oregon  346. 
300.  Adding  Parties.  —  Where  new  parties 
Changing  ]>efendantB  firom  Partnership  are  added  or  substituted  by  amend- 
to  Corporation. — An  amendment  chang-  ment,  a  new  service  of  process  does 
ing  a  suit  against  a  partnership  in  10  a  not  seem  to  be  necessary.  Rabb  v. 
suit  against  a  corporation  requires  a  Rogers,  67  Tex.  335;  Watson  v.  State, 
new  service  or  a  voluntary  appearance  21  Ind.  109;  Childers  v.  Schantz,  120 
by  the  corporation.  Thompson  v.  Mo.  305.  Though  the  process  should 
Allen,  86  Mo.  85.  be  served  on  the  defendants  added  by 
Presumption  as  to  Lapse  of  Time. —  amendment,  unless  they  voluntarily 
Where  the  record  of  a  decree  showed  appear.  Bray  v,  Creekmore,  109  N. 
that  all  the  parties  were  before  the  Car.  49;  Brown  v,  Wagner,  (Pa.  1889) 
court  upon  an  original  petition,  yet  it  16  Atl.  Rep.  834. 

did  not  show  that  some  of  them  were  2.  Bray  z/.  Creekmore,  109  N.  Car.  49. 

again  summoned  upon  the  amended  8.  University  v.  Lassiter,  83  N.  Car. 

petition,    it   was   held   that  after    the  38;  Kimball  v.  Connor,  3  Kan.  415. 

lapse  of  many  years  it  would  be  pre-  In  Walden  v,  Craig,  14  Pet.  (U.  S.) 

sumed  that   the  parties  had  all  been  147,  the  court  said:     '*  It  is  admitted 

brought  before   the  court   by   proper  that  the  service  of  process,  or  notice, 

service.     Best  v.  Vanhook,  (Ky.  1890)  is  necessary  to  enable  a  court  to  exer- 

13  S.  W.  Rep.  119.  ctse  jurisdiction  in  a  case;  and  if  juris- 

Snmmona  on Snpplemental Complaint.  —  diction  be  taken  where  there  has  been 

Where   after  the   issuance   of  a  sum-  no  service  of  process,    or   notice,    the 

mons,   a    supplemental    complaint    is  proceeding  is  a  nullity.     It  is  not  only 

filed,  the  summons  issued  on  such  sup-  voidable,    but   it  is    absolutely   void, 

plemental  complaint  should  be  served  But  this  is  only  where  original  juris- 

rather  than    the    original    summons,  diction  is  exercised,  and  not  a  decision 

McMinn  v.  Whelan,  27  Cal.  300.  of  a  collateral  question  in  a  case  where 

1.  Bray  v.  Creekmore,  109  N.  Car.  49;  the  parties  are  before  the  court." 

Woodward  v.   Brown,    119  Cal.    283;  Upon    Filing   Cross-Bills    and    CroH- 

White  V,  Hinton,  3  Wyo.  753;  Cham-  Complaints.  —  As  to   the  necessity    of 

berlain  v,  Bittersohn,  48  Fed.  Rep.  40.  service  upon  the  filing  of  a  cross-bill 

And  see  Central,  etc.,  R.  Co.  v,  Morris,  or  a  cross-complaint,  see  the  articles 

68  Tex.  49.  Cross-Rills,   vol.   5,    p.   658;    Cross- 

Amendment  Explaining  or  Perfeeting  Complaints,  vol.  5,  p.  683. 
the  Cause  of  Aotlon.  —  Generally,  no  Prooeedings  Most  Be  Anoillarj. — After 
new  service  is  necessary  after  an  the  issues  have  been  disposed  of  by  a 
amendment  of  a  petition  which  sets  up  decree  in  accordance  with  the  prayer 
no  new  claim  but  only  serves  to  ex-  of  the  bill,  one  of  the  parties  cannot 
plain  or  perfect  the  cause  of  action  institute  further  proceedings  on  new 
already  presented.  Rutledge  v.  Van-  issues  without  further  service  of  pro- 
meter,  8  Bush  (Ky.)  354.  cess.  The  mere  fact  that  I  he  new  pro- 
Intervention. —  After  the  institution  ceeding  bears  the  same  title  as  the 
of  an  action  to  foreclose  a  mechanic's  former  and  Is  connected  with  the  same 
lien,  certain  claimants,  by  stipulation  subject-matter  will  not  render  it  ancil- 
with  the  plaintiffs,  intervened  and  filed  lary  to  the  former  so  as  to  dispense 
answers;  but  the  claims  of  such  inter-  with  the  service  of  process.  Smith  9. 
▼eners  being  barred  by  the  statute  of  Woolfolk,  115  U.  S.  143. 
limitation,  no  decree  was  rendered  in  Joinder  of  Unoonneoted  Caniee. — Where 
their  favor.  It  was  held  that  the  filing  two  causes  of  action  having  no  con- 
of  such  answers  did  not  constitute  an  nection  with  each  other  are  sought  to 
amendment  of  the  complaint,  such  as  be  joined  in  the  same  suit,  service  as 
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d.  Second  Service.  —  It  is  the  general  rule  that  after  a 
summons  has  once  been  duly  served  the  presumption  is  that  it 
has  performed  its  functions,  and  it  is  thenceforth  functus  officio.^ 
Therefore,  where  a  party  has  been  brought  into  court  by  due 
service  of  process,  any  further  service  of  the  same  process  is  a 
mere  nullity.*  But,  of  course,  a  second  service  is  proper  in 
case  the  first  is  insufficient.* 

2.  Declaration  or  Complaint  —  In  some  states  the  statutes 
require  that  a  copy  of  the  declaration,  complaint,  or  petition  be 
served  with  the  process  commencing  suit.*    But  if  the  process 

• 

to  one  will  not  give  jurisdiction  as  to  tis,  47  Mich.  124.    See  also  Central, 

the  other.     Evans  v.  Scnbner,  58  Fed.  etc.,  R.  Co.  v.  Morns,  68  Tex.  49. 

Rep.  303.  8.  Byne  v,  Byne,  i  Rich.  L.  (S.  Car.) 

Bill  Taehnioally  Original.  —  Where  a  438;  Caples  v.  Central  Pac.  R.  Co.,  6 

bill   in  equity  is  technically  an  orig-  Nev.  265;  En gle  e^.  Susquehanna  Mut. 

inal  one,  service  of  process  is  neces-  F.  Ins.  Co.,  20  Pa.  Co.  Ct.  90. 

sary  even  though   the  proceeding  be  4.  See  the  statutes;  and  see  Southern 

actually  ancillary  in  its  nature.     Greg-  Pac.   R.  Co.  v,  Superior  Ct.,  59  Cal. 

ory  V.  Pike,  79  Fed.  Rep.  520.  471;  Maples  r.  Geller,  i  Nev.  233. 

1.  Mayenbaum  v.   Murphy,  5  Nev.  Kansas  —  Petition  Heed  Hot  Be  Berred. 

383;  Eaton  V,  FuUett,  11  111.  491.    And  —  Under  Kan.  Laws  1871,  c.  113,  g  i, 

see  Stevens  v.  Thompson,  5  Kan.  305.  it  is  not  necessary  for  a  valid  service 

But  compare  Ward  v,  Curtiss,  18  Conn,  that  a  copy  of  the  petition  be  served 

292.  with  the  summons.   Case  v.  Bariholow, 

8.  Mayenbaum  v.  Murphy,  5  Nev.  21  Kan.  300. 
383.  In  this  case  two  defendants  were  Hew  Tork — Complaint  Served  After 
both  served  with  summons  in  a  district  Summons.  —  Under  N.  Y.  Code  Civ. 
other  than  that  in  which  the  suit  was  Pro.,  §  419,  providing  for  service  of  a 
brought,  and  before  the  expiration  of  copy  of  the  complaint  with  the  sum- 
the  time  allowed  to  answer,  one  of  mons,  it  was  held  that  where  the  copy 
them  entered  the  county,  and  was  was  served  after  the  service  of  the  sum- 
served  there,  and  judgment  was  en-  mons,  but  before  the  defendant's  ap- 
tered  against  him  by  default  on  such  pearance,  such  service  of  the  copy  of 
service;  it  was  held  that  the  second  the  complaint  was  irregular.  Sweet  c. 
service  was  a  nullity,  and  the  default  Sanderson  Brothers  Steel  Co.,  (Supm. 
entered  thereon  irregular.  Ct.  Spec.   T.)  6  Civ.   Pro.  (N.  Y.)  69. 

Seoond  Serrioe  Hot  Waiver  of  First.  —  See  also  Paine  v,  McCarthy,  i  Hun 

Where,  after  the  service  of  summons,  (N.  Y.)  78. 

the  plaintiff  procured  a  second  service  Oregon — Jostica's Certifloata  Sni&oient. 

to  be  made  on  the  defendant,  it  was  — Under  the  Or<r^<7M  statute  requiring 

held  that  the  procuring  of  this  second  the  copy  of  the  complaint  served  with 

service  was  not  so  far  an  invalidation  the  summons  to  be  certified  "  by  the 

or  waiver  of  the  first  service  as  to  allow  plaintiff,   his  agent  or  attorney,  or  by 

parties  or  third  persons  to  treat  it  as  the  county  clerk,"  it  was  held  that  a 

a  nullity.     Dresser  v.  Wood,  15  Kan.  copy  of  the  complaint  certified  by  a 

344.  justice  of  the  peace  was  sufficiently  cer- 

Two   Writs  Issned  Slmoltanooosly.  —  tified  to  authorize  its  service  with  the 

Where   two   writs   of   summons   were  summons.       Marooney  v.    McKay,   3 

issued  in  the  same  case,  at  the  same  Oregon  372. 

moment,  by  different  officers,  and  were  ITeod  Hot  Be  Certified  in  Abtenoe  of 
served  and  returned  together,  it  was  Statute.  —  In  the  absence  of  any  statu- 
held  on  error  that  as  the  record  ex-  tory  requirement  to  that  effect,  it  is 
hibited  the  two  writs  as  allied  pro-  not  necessary  that  the  copy  of  the  com- 
ceedings  in  the  one  case,  and  they  plaint  served  with  the  summons  be 
accomplished  nothing  more  than  the  certified.  Williamson  v,  Cummings 
commencement  of  the  one  suit,  the  Rock  Drill  Co.,  95  Cal.  652. 
plaintiff  in  error  was  precluded  from  Copies  of  Boonments  Annexed  to  the 
contending  that  two  distinct  suits  were  Petition  need  not  be  served  on  the  de- 
commenced  thereby.     Bogue  v.  Pren-  fendant,  although    the   petition  state 
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cannot  be  conferred  after  the  service.* 

How  ObjectioiLi  to  Authority  Bailed.  —  Where  personal  service  has 
been  effected,  objections  to  the  authority  of  the  person  making 
it  are  not  usually  favored  after  judgment,  and  it  is  generally  held 
that  unless  the  person  affected  raises  the  objection  in  the  trial 
court  he  cannot  afterwards  take  advantage  of  it.* 

Berrioe  by  Minor.  —  In  most  jurisdictions  process  cannot  be  served 
by  a  minor,*  though  such   service  is  permissible  in  some  states.* 

6,  By  Person  to  Whom  Directkd.  —  It  is  the  general  rule 
that  no  person  but  the  one  to  whom  the  process  is  directed,  or 
his  duly  constituted   deputy,    can    serve   the   process.*     But  it 


J^ew  York,  —  Williams  v.  Van  Valk- 
enburg[,  (Supm.  Ct.  Gen.  T.)  i6  How. 
Pr.  (N.  Y.)  144. 

0/iio.  —  Barry  v,  Hovey,  30  Ohio  St. 

344. 

Texas,  —  Scott  v.  Watts,  i  Tex.  App. 

Civ.  Cas.,  §  88. 

H'isconsin. —  Grantier  z\  Rosecrance, 
27  Wis.  488. 

United  States.  —  Gaillard  v.  Cantini, 
76  Fed.  Rep.  699,  42  U.  S.  App.  133. 

And  see  infra,  the  specific  sub- 
divrisions  of  this  section. 

In  Some  of  the  Code  States  the  **  sum- 
mons/' being  a  mere  notification  pro- 
ceeding from  the  plaintiff's  attorney 
and  not  process,  may  be  served  by  any 
one  not  a  party  to  the  suit.  See  the 
statutes;  and  see  Myers  v.  Overton, 
(C.  PI.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  344; 
Hunter  v,  Lester,  (Supm.  Ct.  Spec.  T. ) 
18  How.  Pr.  (N.  Y.)  347. 

Warden  and  Deputy  Warden.  —  In 
Maine,  by  statute,  the  warden  and  dep- 
uty warden  of  the  state  prison  may 
serve  legal  processes  within  the  **  pre- 
cincts*'of  the  prison.  The  precincts 
embrace  not  only  the  prison  building, 
but  the  grounds  connected  therewith. 
Hix  V.  Sumner,  50  Me.  290. 

An  Aoknowledgment  of  Serrioe  does 
not  admit  the  validity  of  the  service 
where  the  person  serving  was  noi. 
authorized  to  do  so.  In  re  Spencer, 
MacArthur  &  M.  (D.  C.)  433. 

1.  Guarantee  Trust,  etc.,  Co.  v.  fiud- 
dington,  23  Fla.  514;  Barry  v.  Hovey, 
30  Ohio  St.  344;  Thompson  v.  Moore, 
91  Ky.  80.  But  see  Bennethum  v. 
Bowers,  133  Pa.  St.  332. 

2.  Twiggs  V.  Hard  wick,  61  Ga.  272; 
Smith  V.  Robinson.  13  Met.  (Mass.) 
165;  Ahner  v.  New  York,  etc.,  R.  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  20  Civ.  Pro. 
(N.  Y.)3i8;  Hcssv.  Smith, (Supm.  Ci. 
App.  T.)  16  Misc.  (N.  Y.)  55.  But  see 
Kelly  V.  Paris,  10  Vt.  261. 


Presumption  on  Appeal. ->  Any  ques- 
tion as  to  the  authority  of  the  person 
serving  the  process  should  be  raised 
in  the  trial  court,  and  in  the  absence 
of  any  information  to  the  contrary 
furnished  by  the  record  the  appellate 
court  will  presume  that  such  person 
was  duly  authorized.  Nelson  v.  Nye, 
43  Miss.  124.  See  also  Gilbert  v, 
Btown,  9  Neb.  90. 

How  Objeotions  Baised.  —  Want  of 
authority  in  the  pcison  serving  should 
be  taken  advantage  of  by  plea  in 
abatement,  and  cannot  be  raised  by 
motion  to  quash  the  writ.  Roberts  v, 
Beeson,  4  Port.  (Ala.)  164;  Nabors  v. 
Thomason,  i  Ala.  590.  But  see  Case 
V.  Humphrey,  6  Conn.  130;  Kelly  v. 
Paris,  10  Vt.  261. 

Objeotion  Appearing  on  Face  of  Beoord. 
—  Where  a  lack  of  authority  in  the 
person  who  has  undertaken  to  serve 
a  writ  appears  upon  the  face  of  the 
process,  the  defect  may  be  taken  ad- 
vantage of  either  by  a  motion  to  dis- 
miss, or  by  a  plea  in  abatement. 
Howard  v.  Walker,  39  Vt.  163;  Bliss  v. 
Connecticut,  etc.,  R.  Co.,  24  Vt.  428; 
Washburn  v.  Hammond,  25  Vt.  648. 
And  see  Hughes  v.  Martin,  i  Ark.  386. 

8.  Tyler  r.  Tyler,  2  Root  (Conn.)  519. 
Harvey  v.  Hall,  22  Vt.  211;  Vail  v, 
TRowell.  53  Vt.  109. 

4.  Moore  v.  Graves,  3  N.  H.  408; 
Jamesville,  etc.,  R.  Co.  v.  Fisher,  109 
N.  Car.  i;  Bell  v.  Pruit,  15  S.  Car. 
344.  See  also  McConnell  v,  Kennedy, 
29  S.  Car.  180. 

6.  Arkansas,  —  Rudd  v,  Thompson, 
22  Ark.  363. 

Colorado. — Porter  v.  Stapp,  6  Colo.  32. 

Georgia,  —  Callaway  v,  Harrold,  61 
Ga.  III.  And  see  Polhill  v.  Brown, 
84  Ga.  338. 

Illinois,  —  Hickey  v,  Forristal,  49 
III.  255;  Kennedy  v.  People,  15  111. 
418. 
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seems  that,  where  process  is  directed  to  the  wrong  officer  and 
served  by  the  right  one,  the  proceedings  based  on  such  service 
are  not  necessarily  invalid.' 

c.  Within     Territorial   Jurisdiction    of   Officer.  — 

Ordinarily  a  ministerial  officer  has  no  authority  to  serve  process 
beyond  the  limits  of  his  county  or  district;  and  so  a  writ,  from 
whatever  jurisdiction  issued,  should  be  served  by  an  officer  of 
the  county  or  district  where  the  service  is  to  be  made.* 


Indiana.  —  Dietrichs  v.  Sohaw,  43 
Ind.  175. 

Kansas.  —  Pelhftm  v.  Edwards,  45 
Kaa.  547;  Branner  v.  Chapman,  11 
Kan.  118. 

Kentucky.  —  Johnson  v.  Elkins,  90 
Ky.  163;  Menderson  v.  Specker,  79  Ky. 
509.  But  see  Hagan  v,  Stuart,  4  Ky. 
L.  Rep.  834. 

Mississippi.  —  Arnold  v.  Wynn,  26 
Miss.  338.  But  see  Doe  v.  Bradley,  6 
Smed.  &  M.  (Miss.)  485. 

Nebraska.  —  Republican  Valley  R, 
Co.  V.  Saver,  13  Neb.  280. 


which  will  excuse  the  defendant  from 
answering.  Hughes  v.  Martin,  i  Ark. 
386.  455. 

2.  Blevins  v.  State,  31  Ark.  53;  Cal- 
laway V.  Harrold,  61  Ga.  11 1;  Honore 
V.  Home  Nat.  Bank,  80  111.  489;  Ken- 
nedy V.  People.  15  111.  418;  Weil 
V.  Lowenthal,  10  Iowa  575;  Branner  v. 
Chapman,  it  Kan.  118;  Lillard  z/. 
Brannin.  91  Ky.  511;  Autcliff  v.  June, 
81  Mich.  477;  Carroll  County  Bank  v. 
Goodall,  41  N.  H.  81;  Durham  Fertil- 
izer Co.  V,  Marshburn,  122  N.  Car.  411; 
Wood  V.  Crosby,  2  Hill  L.  (S.  Car.)  520; 


AVw   Hampshire. — Carroll    County     Witt  v.  Kaufman,  25  Tex.  Supp.  384; 


Bank  v.  Goodall,  41  N.  H.  81. 

North  Carolina,  —  Durham  Fertilizer 
Co.  V.  Marshburn,  122  N.  Car.  411. 

Tennessee.  —  Brown  v.  Barker,  10 
Humph.  (Tenn.)  346. 

Texas.  —  Witt  v.  Kaufman,  25  Tex. 


Douthit  ?'.  Martin,  15  Tex.  Civ.  App. 
559;  Dolbear  v.  Hancock,  19  Vt.  388. 
And  see  Baker  v.  Casey,  19  Mich.  220; 
Wood  V.  Crosby,  2  Hill  L.  (S.  Car.) 
520. 
Setum    Showing    Benrioe    Outside  •  of 


Supp.  384;  Douthit  V.  Martin,  15  Tex.    Jnrifldietioii.  —  A    return    by  a  sheriff 
Civ.  App.  559;  Galveston,  etc.,  R.  Co.     showing  that  he  served  a  notice  outside 


V.  McTiegue,  i  Tex.  App.  Civ.  Cas., 

8458. 

United    States,  —  Schwabacker    v. 
Reilly,  2  Dill.  (U.  S.)  127. 

Virginia  Statnte.  —  Under  Code  Va. 


of  the   stale   in   his  official  capacity, 
even  though  verified  by  oath,  will  not 
show  personal  service.     Weil  v.  Low- 
enihal,  10  Iowa  575. 
Profumption  at  to  Place  of  Service.  — 


1887,  §§  893,  895,  3220,  process  directed    Where  process  is  returned  duly  served, 


to  a  sheriff  in  a  case  where  he  is  dis- 
qualified from  serving  it  may  properly 
be  executed  by  the  coroner.  Andrews 
V,  Fitzpairick,  89  Va.  438. 

1.  Ware  v.  Todd,  i  Ala,  199. 

After  Judgment  by  Default  the  objec- 
tion that  process  was  directed  to  the 
wrong  officer  cannot  be  taken  advan- 
tage of  in  error.  Sawyer  v.  Price,  6 
Ala.  285. 

Amendment  of  Direction.  —  When  a 
writ  is  served  by  the  proper  officer, 
although  not  directed  to  him,  it  may 
be  amended  by  inserting  such  direc- 
tion, and  ihe  service  thereby  validated. 
State  V.  Hall,  78  Me.  37;  Chad  wick  v. 
Divol,  12  Vt.  499.  And  see  Stewart  v. 
Martin.  16  Vt.  397. 

Hot  Oronnd  for  Diemiesing  Suit.  —  The 
service  by  a  coroner,  of  a  writ  directed 
to  the  sherifT,  is  not  ground  for  dis- 
missing the  suit,  though  it  is  matter 


it  will  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  the  defend- 
ant resided  in  the  county  at  the  time, 
and  that  the  process  was  served  there- 
in. Honore  v.  Home  Nat.  Bank,  80 
111.  489. 

Marshal  with  Power  in  Two  Gonntiee, 
—  In  Wisconsin^  where  a  village  mar- 
shal is  given  the  powers  of  a  constable 
of  two  counties,  he  may  serve  process 
in  either  county.  Starkweather  v. 
Sawyer,  63  Wis.  297. 

Benrioe  Anywhere  in  the  Gonnty.  —  Pro- 
cess may  usually  be  served  by  an 
officer  anywhere  in  his  county.  Tay- 
lor V.  Jenkins,  11  Oregon  274;  Fleugel 
V.  Lards.  108  Mich.  682. 

Land  Lying  in  Two  Countiet.  —  Where 
the  boundary  line  between  two  counties 
ran  through  the  land  sued  for,  it  was 
held  that  service  by  the  sheriff  of  the 
county  in  which  the  suit  was  brought, 
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d.  Disqualification  by  Interest— Party  to  suit. —  It  is  a 

general  rule  of  almost  universal  application  that  no  one  who  is  a 
party  to  the  litigation  can  make  a  valid  service  of  process  therein.' 


upon  the  defendant  who  resided  in  the 
other,  was  proper,  there  beings  no  per- 
son residing  in  the  former  on  whom 
service  could  be  made.  Polhill  v. 
Brown.  84  Ga.  338. 

1,  Alabama,  —  Boykin  v.  Edwards, 
21  Ala.  261. 

Arkansas,  —  AlcPherson  v.  State 
Bank,  4  Ark.  558. 

Colorado,  —  Toenniges  v,  Drake,  7 
Colo.  471;  Coon  V.  Rigden,  4C0I0.  275. 

Florida,  —  Seedhouse  v,  Broward,  34 
Fla.  50Q. 


Georgia,  —  Knight    v.    Morrison,   79     A  pp.  443. 


North  Carolina,  —  Battle  v,  Baird, 
118  N.  Car.  854. 

Pennsylvania,  —  Kneas  v.  Filler,  2 
S.  &  R.  (Pa.)  263;  Smith  v,  Nicola,  19 
Pa.  Co.  Ct.  440,  6  Pa.  Dist.  595. 

South  Carolina,  —  May  v.  Walters, 
2  McCord  L.  (S.  Car.)  470.  But  see 
Upson  V,  Horn,  3  Strobh.  L.  (S.  Car.) 
108. 

Tennessee,  —  Avery  v,  Warren,  12 
Heisk.  (Tenn.)  559.  But  see  Carson  v, 
Browder,  2  Lea  (Tenn.)  701. 

Texas.  —  Goodin  v.   State,    14  Tex. 


Ga.  55. 

Illinois,  —  Filkins  v.  O'Sullivan,  79 
111.  524;  Lee  V,  Fox,  89  111.  226;  Sny- 
dacker  v.  Brosse,  51  111.  357;  Hemmer 
V,  Wolfer,  (111.  1887)  II  N.  E.  Rep.  885. 
And  see  Chicago,  etc.,  R.  Co.  v.  Dun- 
ning, 18  111.  494;  Woods  V,  Gilson,  17 
IlL  218. 

Iowa,  —  Minott  v.  Vineyard,  11  Iowa 
90;  Gollobitsch  V.   Rainbow,  84  Iowa 

567. 
Kentucky,  —  Knott  v,  Jarboe,  i  Met. 

(Ky.)  507;  Chambers  v  Thomas,  3  A. 

K.  Marsh.  (Ky.)  537. 

Maine,  —  Graves  v.  Smart,   75  Me. 

295. 

Michigan,  —  Bush  v,    Meacham,    53 

Mich.  574;  Morton  v.  Crane,  39  Mich. 

526.     But   under   How.    Annot.  Stat.« 

§   7291,   the   plaintiff   may   in    person 

serve  the  declaration  commencing  suit. 

Penfold  V,  Slyfield,  no  Mich.  343. 

Mississippi,  —  Dyson    v.    Baker,    54 

Miss.  24;  McLeod  v.  Harper,  43  Miss. 

42. 

Nebraska,  —  Keith  v,  Heffelfinger,  12 
Neb.  497. 

New  Hampshire,  —  Wood  v,  Carpen- 
ter,  9  N.  H.  153;  Barker  v.  Remick,  43 
N.  H.  235. 

New    Yorkt  —  In  some  of  the  early 


Vermont,  —  Shaw  v.  Baldwin,  33  Vt. 

447. 

Kere  Identity  of  Name  will  not,  after 
judgment  by  default,  authorize  the  ap- 
pellate court  to  presume,  for  the  pur- 
pose of  reversing  the  judgment,  that 
the  officer  who  executed  the  summons 
on  one  of  the  defendants  was  a  party 
to  the  suit.  Cumming  v.  Richards,  32 
Ala.  459;  Boykin  v.  Edwards,  21  Ala. 
261.     But  see  Filkins  v,  O'Sullivan,  79 

111.  524. 

In  Howard  v.  Lock,  15  Ky.  L.  Rep. 
154  where  the  land  of  infant  heirs  was 
sold  under  decree  in  an  action  brought 
by  '*  John  King,  curator,*'  the  court 
refused  to  hold  the  decree  and  sale 
void  because  summons  in  the  action 
was  served  by  the  deputy  of  **  John  F. 
King,"  who  was  sheriff;  as  it  could 
not  be  assumed,  in  the  absence  of  evi- 
dence, that  John  King  and  John  F. 
King  were  one  and   the  same  person. 

Nominal  Party.  —  In  some  cases  it 
has  been  held  that  statutes  forbidding 
service  of  process  by  an  officer  who  is 
a  party  to  the  suit  apply  only  where 
such  officer  is  a  party  in  interest.  If 
merely  a  nominal  party,  he  mav  serve 
it.  Avery  v.  Warren,  12  Heisk.  (Tenn.) 
559;   Webster  v.  Smith,  78   Mo.   163, 


cases  it  was  held   that  a  party  to  the  reversing  13  Mo.  App.  323. 

action  might  serve  process.     Tuttle  z/.  Party  of  Seoord.  —  In  Maine  it   has 

Hunt,  2  Cow.  (N.  Y.)436;  Putnam  v.  been  held  that  under  Rev.  Stat.,  c.  80, 

Man,   3   Wend.   (N.   Y.)  202;    Bennet  §  42,   forbidding  service  by  an  officer 

V.  Fuller,  4  Johns.  (N.  v.)  486.     But  un-  when   a   party   to  the  suit,   the  word 


der  N.  V.  Code  Civ.  Pro.,  §  3156,  no 
person  who  is  a  party  to  an  action  can 
serve  a  summons  therein.  Smith  v. 
Burliss.  (County  Ct.)  23  Misc.  (N.  Y.) 


"  party "   means  a   party    of    record. 
Douglass  V.  Gardner,  63  Me.  462.     See 
also  Walker  v.  Hill,  21  Me.  481. 
Notice  of  Poreclofure  Bale.  ^  In  Min- 


544:  Warring  v,  Keeler,  (County  Ct.)  nesota  under  Gen.  Stat.,  c.  8f,  %  5,  the 

24  Civ.   Pro.  (N.  Y.)  427,  11  Misc.  (N.  mortgagee  himself  may  serve  notice  of 

Y.)  451;  Decker  v.  Ekelman,  (County  a    foreclosure    sale.      Kirkpatrick    v, 

Ct.)  17  Misc.  (N.  Y.)  665.  Lewis,  46  Minn.  164. 
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Ptnon  Interested  in  Suit.  —  Under  the  statutes  of  some  states,  the 
process  cannot  be  served  by  a  person  having  an  interest  in 
the  suit.^  But  a  remote  interest  is  not  usually  sufficient  to  dis- 
qualify,* and,  where  the  only  inhibition  is  against  parties  to  the 
suit,  the  fact  of  kinship  to  one  of  the  parties  or  other  indirect 
interest  will  not  disqualify  an  officer  from  serving  the  process.' 

How  Otjeetion  Taken.  —  It  is  generally  held  that  service  of  process 
by  a  person  disqualified  by  interest  in  the  suit  is  only  an  irregu- 
larity, and  the  objection  must  be  taken  in  time,  else  it  is  waived.* 

2.  Sheriff — a.  In  General. — The  sheriff,  as  the  ministe- 
rial officer  of  the  court,  is  ordinarily  the  proper  officer  to  exe- 

1.  Tallon  V.  Schempf,  67  111.  472;  A  Bondsman  for  Proseontion  has  been 
Singletary  v.  Carter,  i  Bailey  L.  (S.  held  to  be  indifferent.  Treat  v.  Car- 
Car.)  467.  rington,  i  Root  (Conn.)  356. 

FlainttfTi  Attorney.  —  In  Arkansas  a  Son-in-law    of   Plaintiff.  —  It    is  not 

service  of    a  summons   by   plaintiff's  matter  of  abatement,   that  the  person 

attorney     is     bad.        Rutherford     v.  specially  authorized  to  ser\re  a  writ  was 

Moody,  59  Ark.  328.  the  son-in-law  of  the  plaintiGf.     Miller 

Chiardian    of    Plaintiff.  —  Where    an  v.  Hayes,  Brayt.  (Vt.)  21. 

oflBcer  was  appointed  guardian  of  the  8.  Wood  v.  Carpenter,  9  N.   H.  153; 

plaintiff  in  the  writ,  it  was  held  that  Barker  v.  Remick,  43  N.  H.  235. 

he  could  not  complete  a  service  com-  Plaintifl^s     Attorney.  —  Gen.     Stat, 

menced  before  his  appointment.   Clark  Minn.    1894,   §   5197,     providing   that 

V,  Patterson,  58  Vt.  676.  "  the  summons  may  be  served  by  the 

A    Writ   in  Payor  of  a   Corporation,  sheriff  of  the  county  where  the  defend- 

served  by  a  constable  who  was  a  mem-  ant  is  found,  or  by  any  other  person 

ber  of  the   corporation,    was   for  this  not  a  party  to  the  action,"  does  not  pre- 

ciuse  abated.     Dunmore  Mfg.  Co.  v,  vent  the  plaintiff's  attorney  from  serv- 

Rockwell,  Brayt.  (Vt.)  18.  ing   the  summons.     Whitewater  First 

Action  By  or  Against  a  Town. —  In  Nat.    Bank    v.    Estenson,    68    Minn, 

Vermont^  before  the  Act  of  1850,  an  28. 

officer  could  not  serve  a  writ  in  favor  Son  of  Plaintiff.  —  Under  Rev.  Stat, 

of  or  against  a  town  of  which  he  was  Wis.,  §  3608,  authorizing  a  justice  in 

a  rated  inhabitant,  or  in  which  he  was  certain  cases  to  appoint  a  person  to 

rated  and  taxable.     Essex  v.  Prentiss,  serve   process,   a  son  of  the  plaintiff 

6   Vt.   47;   Charlotte  v.    Webb,    7   Vt.  maybe  appointed  as  a  **  suitable  per- 

38;  Fairfield  v.  Hall,  8  Vt.  68;  Evarts  son,  not  being  a  party  to  the  action," 

V,  Georgia,  18  Vt.  15;  Lyman  v.  Bur-  to  serve  a  warrant  of  arrest  against  the 

lington,  22   Vt.    131.     And   see   Shaw  defendant  in  a  civil  case.     Mudrock  v. 

V.   Baldwin,   33  Vt.  447;   Huntley  v,  Killips,  65  Wis.  622. 

Henry,  37  Vt.  165.     But  see  Wingham  4.  Myers  v.  Overton,  (C.  PI.  Gen.  T.) 

V,  Hampton,  i  Root  (Conn.)  175;  Clark  2  Abb.  Pr.  (N.  Y.)  344;  Hunter  v.  Les- 

V.  Bray,  Kirby  (Conn.)  240.  ter,  (Supm.  Ct.  Spec.  T.)  Jo  Abb.  Pr, 

2.  Insn£Bcient  Interest  to  Usqnalify.  —  (N.  Y.)  260;  McLeod  v.  Harper,  43 
A  person  is  not  disqualified  to  act  as  Miss.  42;  Tallon  v,  Schempf,  67  111. 
deputy  sheriff  in  levying  an  execution  472;  Parmalee  v.  Loomis,  24  Mich, 
because  he  is  agent  for  the  plaintiff  in  242;  Shaw  v,  Baldwin,  33  Vt.  447; 
collecting  the  judgment,  and  is  to  re-  Turnbull  v,  Thompson,  27  Gratt.  (Va.) 
ceive  a  commission  on  the  collection.  306.  See  also  Gage  v,  Graffam,  11 
It  is  error  to  quash  a  levy  because  of  Mass.  181.  Compare  Knott  v,  Jarboe, 
such  fact.     Badley  v.  Ladd,  70  Miss,  i  Met.  (Ky.)  504. 

688.  A  Plea  in  Abatement  which  seeks  to 

BroUier  of  Plaintiff's  Vest  Friend.  —  take  advantage  of  the  disqualification 

The  brother  of  a  person  prosecuting  of  the  process  server  by  reason  of  his 

an  action  in  a  justice's  court  as  the  being  a  party  to  the  suit,  must  allege 

next  friend  of  a  minor  is  not  disquali  that   he  was  a  party  at  the  time  the 

fied  by  interest  from  serving  the  sum-  service  was  made.     Barker  v,  Remick, 

mons.     Kees  v,  Maxim,  99  Mich.  493  43  N.  H.  235. 
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cute  all  processes  issued  from  the  court,  provided  he  is  not  an 
interested  party  or  otherwise  disqualified.^ 

b.  Sheriff  to  Whom  Process  Directed.  —  A  writ  addressed 
to  one  sheriff  confers  no  authority  upon  another  to  execute  it; 
the  service  must  be  made  by  the  sheriff  to  whom  the  process  is 
directed.* 

1.  Bacon's  Abr.,  lit.  Sheriflf  {m)  i;  from  a  justice's  court.  Early  County 
Doe  V,  Bradley,  6  Smed.  &  M.  (Miss.)  v.  Powell,  04  Ga.  680. 
485;  Falvey  V.  Jones,  80  Ga  130;  Kyle  But  in  Colorado  it  is  held  that  no 
E'.  Kyle,  55  Ind.  387.  And  see  Hahn  statute  of  that  stale  authorizes  the  exe- 
V.  Kelly,  34  Cal.  391.  See  further  the  cution  of  process  issuing  from  a  jus- 
article  Sheriffs  and  Constables, /<;j/.  tice's  court  in  civil  actions,  by  sheriffs 

Territory  — Seryioe  by  Sheriif  of  County,  or  their  deputies  as  such.     Porter  v. 

—  Under  Wash    Ter.  Civ.   Prac.  Act,  Stapp,  6  Colo  32. 

as  amended  by  Wash.  Laws  1871,  §^  2,  Writ  Knst  Be  Committed  to  Sheriff.  — 

66,  it  was  held  that  a  subpoena  to  bring  Where  a  process  was  served  upon  the 

in  a  defendant  to  answer  a  complaint  principal  defendant  in  one  county,  and 

in  ejectment  might  be  served  by  the  an  attested  copy  thereof  was  sent  to 

sheriff  of  the  county  as  well  as  by  the  the  sheriff  of  another  county  who  left 

United  States  marshal  or  his  deputy,  it  with  the  trustee  and  made  a  return 

Parker  v.  Dacres,  i  Wash.  190.  of   what   he   bad   done   upon  another 

Role  Kisi.  —  Under  Code  Ga.,  §  361,  copy,    it    was   held,   upon   motion  for 

requiring  a  sheriff  *'  to  execute  and  re-  leave  to  amend  this  return  by  indors- 

turn   the   process   and   orders  of  any  ing   it   upon   the   original   writ,    that, 

court  of  record  in  this  state,"  a  rule  as  the  writ  had  not  been  committed  to 

nisi  can  be  legally  served  only  by  the  him,   the  officer  had   no  authority  to 

sheriff,    that    being    judicial    process,  make  any  service,  and  the  motion  was 

Falvey  v.  Jones,  80  Ga.  130.  denied.     Carroll  County  Bank  v.  Good- 

Kentadky— Proceei  from  Civil  Cocurt. —  all,  41  N.  H.  81. 
Under  a  statute  authorizing  the  ap-  2.  Callaway  v.  Harrold,  61  Ga.  11  t; 
pointmentof  a  city  marshal  to  execute  Kennedy  v.  People,  15  III.  418;  Bran- 
all  process  from  the  city  court,  if  the  ner  v.  Chapman,  11  Kan.  118;  Carroll 
marshal  is  disqualified  from  serving  a  County  Bank  v.  Goodall,  41  N.  H.  81; 
process  from  such  court,  the  sheriff  of  Witt  v.  Kaufman,  25  Tex.  Supp.  384; 
the  county  which  includes  the  city  Douthit  v.  Martin,  15  Tex.  Civ.  App. 
may,  fx  officio^  execute  it  where  no  559.  But  see  Doe  v.  Bradley,  6  Smed. 
other  mode  is  prescribed  by  law.  &  M.  (Miss.)  485;  Thebaut  v.  Canova, 
Tesh  V.  Com..  4  Dana  (Ky.)  522.  11  Fla.  143. 

Berrioe  of  a  Declaration  beginning  suit  As  to    the  territorial   limits  of  the 

may  be  made  by  the  sheriff.     Norvell  sheriff's   jurisdiction,   sec  infra^    IV. 

V.  McHenry,  i   Mich.  227.  Place  of  Service, 

Florida  —  Process  of  Supreme  Court.  —  Addressed   to    "  Any    Constable."  —  A 

Under  the  practice  in   Florida,  a  pro-  sheriff  cannot  serve  process  unless  it 

cess   of   the   Supreme    Court    can    be  be  directed  to  him,  or  at  least  to  the 

served  only  by  the  sheriff  of  that  court,  class  of  officers  to  which  he  belongs; 

and  the  service  of  such  process  by  the  and  service  by  a  sheriff  of  a  writ  from 

sheriff  of  a  Circuit  Court  in  person  or  a  justice's  court,  addressed  **  to  any 

by    deputy    is    invalid,    unless    such  constable  of  said  county,*'  is  invalid, 

sheriff  or  deputy  be  acting  as  deputy  Porter  v.  Stapp,  6  Colo.  32. 

of  the  sheriff  of  the  Supreme  Court.  Direction  to  Sieriff—  Service  by  Private 

Williams  v.    Flutchinson.  26  Fla.  513;  Person.  —  Where  a  processes  directed 

Jenssen  v,  Wallher,  26  Fla.  448.     But  to  the  sheriff  of  a  particular  county,  it 

the  sheriff  of  a  county,  acting  as  a  dep-  cannot  be  served  by  a  private  person 

uty  of  the  Supreme  Court  sheriff,  may  unless  such    person  is   deputized   for 

make   such   service  through  his  own  that  purpose  by  such  sheriff.     Repub- 

deputy.     Christie  v,   Loomis,    32  Fla.  lican   Valley   R.  Co.  v.  Sayer,  13  Neb. 

401.  280. 

^ooees     from    Justice's     Conrt. —  In  Process  of  Connty  Courts. —  In  South 

Georgia  by  Act  Oct.  17,  1885,  the  sheriff  Carolina  the  process  of  county  courts 

was  empowered  to  serve  a  summons  must  be  served  by  county  court  sher- 
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c.  When  Sheriff  Disqualified.  —  Where  the  sheriff  is  a 
party  to  the  suit  or  is  interested  therein,  both  he  and  his  depu- 
ties are  disqualified  from  serving  the  process;^  nor  can  the 
sheriff  serve  process  on  his  deputy  where  the  latter  is  a  party.^ 
In  such  case  the  service  must  usually  be  made  by  the  coroner.' 
Process  addressed  to  the  sheriff,  in  a  case  in  which  he  is  disquali- 
fied to  serve  it,  will  be  quashed  on  timely  application  to  the 
court.*     But  the  parties  affected  by  such  illegal  service   must 


iffs,   and   the    district   sheriffs  cannot    abatement.     Essex  v,  Prentiss,  6  Vt. 
serve  such  process.     Stewart  ?/.  Childs,    47;  Charlotte  v.  Webb,  7  Vi.  38;  Fair- 


I  Bay  (S.  Car.)  362. 

Land  Lying  in  Two  Counties.  —  Where 
the  boundary  line  between  two  coun- 
ties ran   through  the   land  sued  for,  it 


field  V.  Hall.  8  Vt.  68;  Evarts  v. 
Georgia,  18  Vl,  15;  Lyman  v.  Burling, 
ton,  22  Vt.  131.  And  see  Shaw  v.  Bald- 
win, 33  Vt.  447;  Huntley  r.  Henry,  37 
was  held  that  service  by  the  sheriff  Vt.  165. 
of  the  county  in  which  the  suit  was  Wriuof  Attachment  and  Execution. — 
brought,  upon  the  defendant  who  re-  Rev.  Stat.  Vt.,  c.  11,  §40.  prohibiting 
sided  in  the  other,  was  proper,  there  the  service  by  a  sheriff  of  a  writ  in 
being  no  person  residing  in  the  former  which  he  is  interested,  or  in  which  a 
county  on  whom  service  could  be  private  corporation  of  which  he  is  a 
made.  Polhill  v.  Brown,  84  Ga,  338.  member  is  a  party,  includes  writs  of 
1.  Seedhouse  7/.  Broward.  34  Fla.  509;  attachment  and  execution.  Rutland 
Knight  V.  Morrison,  79  Ga.  55;  Minott  Bank  7k  Parsons,  21  Vt.  199. 
V,  Vineyard.  11  Iowa  90;  Knott  v.  Jar-  Interest  Hot  Appearing  from  Petition, 
boe,   I   Met.  (Ky.)  507;    Chambers  v.     — In    Texas^    whei'e    ihe   sheriff   is    a 


Thomas,  3  A.  K.  Marsh.  (Ky.)  537: 
McLeod  V.  Harper,  43  Miss.  42;  Wood 
V.  Carpenter,  9  N.  H.  153;  Barker  v. 
Remick,  43  N.  H.  235:  Gallegos  v. 
Pino,  I  N.  Mex.  410;  Smith  v.  Nicola, 
19  Pa.  Co.  Cl.  440;  May  v.  Wallers,  2 
McCord  L.  (S.   Car.)  470;    Stewart  v. 


party,  the  process  is  properly  served  by 
anothei  officer,  even  though  it  does  not 
appear  from  the  face  of  the  petition 
that  the  sheriff  is  a  party.  Goodin  v. 
Stale,  14  Tex.  App.  443. 

Mere  Identity  of  Name  will  not,  after 
judgment  by  default,  authorize  the  ap- 


Magness,  2  Coldw.  (Tenn.)  310;  Riner    pellate  court  to  presume,  for  the  pur- 


V.  Stacy,  8  Humph.  (Tenn.)  288;  Good- 
in V,  Stale,  14  Tex.  App.  443.  But  see 
Bennet  v.  Fuller,  4  Johns.  (N.  Y.)  486; 
Tuttle  7f.  Hunt,  2  Cow.  (N.  Y.)  436; 
Putnam  v.  Man.  3  Wend.  (N.  Y.)  202; 
Carson  v.  Browder,  2  Lea  (Tenn.)  701. 
Kentucky  Statute.  —  In  Knoit  v. 
Jarboe,  i  Met.  (Ky.)  504,  the  court 
said:  **  The  right  of  a  sheriff  lo  exe- 
cute process  in  cases  in  which  he  is  a 
party,  or  is  interested,  is  so  mani- 
festly inconsistent  with  public  policy 
and  with  the  impartial  administration 
of  justice,  that  the  exercise  of  any  such 
right  has  always  been  prohibited,  in 
Kentucky  at  least,  by  express  statute.** 


pose  of  reversing  the  judgment,  that 
the  sheriff  who  executed  the  summons 
on  one  of  the  defendants  was  a  party 
to  the  suit.  Cummlng  v,  Richards,  32 
Ala.  459.  See  also  Boykin  v.  Edwards, 
21  Ala.  261. 

Flea  in  Abatement.  —  An  allegation  in 
a  plea  in  abatement  that  the  sheriff 
who  served  the  writ  is  a  party,  not 
being  the  party  of  record,  does  not  im- 
ply that  he  was  such  when  the  suit  was 
brought,  and  therefore  the  plea  is  bad. 
Barker  v.  Remick,  43  N.  H.  235. 

2.  Dane  v.  Gilmore,  51  Me.  544. 

Where  the  Sheriff  Wat  Also  a  Coroner, 
and  the  writ,  in  an  action  in  which  the 


Action  By  or  Against  a  Town.  —  In  sheriff's  deputy  was  a  party,  was  di- 

Vermont^   before   the  Act  of  1850,  an  rected  to  a  coroner,  it  was  held  that  a 

officer  could  not  serve  a  writ  in  favor  service  by  the  sheriff  in  his  capacity  as 

of  or  against  a  town  of  which  he  was  a  sheriff  was  illegal.     Graves  v.  Smart, 

rated  inhabitant,  or  in  which  he  was  75  Me.  295. 


rated  and  taxed;  nor,  if  the  sheriff  was 
so  interested,  could  the  writ  be  served 
by  a  deputy.  Such  service  was  not 
void,   but  only   voidable    by   plea    in 


3.  See  infra,  II.  4.  Coroner, 

4.  McLeod  v.  Harper,  43  Miss.  42. 
But  see  Andrews  v,  Fitzpatrick,  89  Va, 
438. 
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raise  the  objection  in  time,  else  it  will  be  considered  waived.' 

What  intereit  DisquaiificM. «— '  What  amount  of  interest  in  the  suit 
will  disqualify  the  sherifi,  is  a  matter  depending  upon  the  terms 
of  the  statute.* 

d.  Service  by  Outgoing  Sheriff.  ^  It  is  generally  held 
that  where  process  has  come  into  a  sheriff's  hands  and  he  has 
begun  the  service  or  execution  of  the  same,  he  may,  after  the 
expiration  of  his  official  term,  complete  such  service  or  execution.* 
3.  Deputy  Sheriff —  a.  Extent  of  Power.  —  Unless  there  is 
an  express  requirement  that  the  sheriff  shall  act  in  person,  pro- 
cesses of  all  kinds  may  be  executed  by  a  deputy  sherifif.*     The 

1.  McLeod  w.  Harper,  43  Miss.  4a;  Kentrnky,  —  Allen  7^.  Trimble,  4  Bibb 
Shsiw  V.  Baldwin.  33  Yt.  447.  (Ky.)  »i;    Boaz  v.  Nail,  2  Met.  ^Ky.) 

Senriee  on  Sheriff  by  Depaty.  —  Where  347, 

process  was  served  on  a  shoriff  by  his  Louisiana,  ^^-Sauvinet    v.   Maxwell, 

deputy,  and  the  sheriff  made  no  objec-  s6  La,  Ann.  280. 

tion  thereto,   it  was  held  that,   after  Main/,  —  Clark    v,    Pratt,    55    Me. 

judgment  by  default,  the  sheriff  could  546, 

not  be  heard  to  make  any  objection  on  Afary/ami,  —  Purl  t/,  Duvall,  5  Har. 

the  ground  of  irregularity.    TurnbuU  Si  J.  (Md,)  69. 

V.  Thompson,  27  Gratt.  (Va.)  306.  A/ass<i(kuufh,^-Vfe\9h    v.    Joy,    13 

2.  If  the  Sheriff  Is  Hot  a  Party  he  Pick.  (Mass.)  477;  Lawrence  v.  Rice* 
is  not.  in  AVw  Hampshire^  disqualified  12  Met.  (Mass.)  527. 

from  serving  by  the  mere  fact  that  he  MUhigau,  —  Crane      v.      Hardy,     i 

is  interested,  or  of  kin  to  one  of  the  Mich,  56. 

parties.     Barkers^.  Remick,  43  N.  H.  i>/mo«rj.  — Governor   w.  M'Nair,  i 

235.  Mo,  302, 

Homiaal  Party — Tennessee  Statute, —  New  Jersey,  —  State  v.   Roberts,   12 

Code  Tenn.,  §  381,  which  provides  that  N,  J.  L.  114. 

where  the  sheriff  is  a  party  to  the  suit  New  York,  —  Newman  v,  Beckwilh. 

process  may  be  served  by  the  coroner,  61  N.  Y.  205. 

applies  only   where  the    sheriff  is  a  Ohio.  ^-  Miner  v,  Cassat,  2  Ohio  St. 

party  in  interest.     Where  he  is  merely  198. 

a  nominal  party,  he  or  his  deputy  may  Sonth  Carolina,  —  Gibbes  7/.  Mitchell, 

execute  the  process.    Avery  v.  War-  2  Bay  (S,  Car.)  120, 

ren.  IS  i^eisk.  (Tenn.)  559.  United  States,  —  Doolittle  v.  Bryan, 

Ofttation in  Osrtiorari.  «^  Interest  in  the  14  How.  (U.  S.)  5O3. 

action  does  not  disqualify  the  sheriff  to  4.  Wroe  v,  Harris,  a  Wash.  (Va.)  126; 

serve  a  citation  or  order  of  notice  ap-  Young  v.  Smith,  10  B.  Mon.  (Ky.)  296; 

pended  to  a  petition  for  a  writ  of  ccr-  Clark  v.  Bray,  Kirby  (Conn.)  237. 

tiorari.     Lyman  v.  Burlington,  29  Vt.  Uatuthodiod  Porson  Aetinf  as  Dsynty. 

131.  "^Service  of  summons  on  a  defendant 

SoitasOoUeetor  of  SeTtmio.—'Inil/fV-  by  one   who  is  not  in  fact  a  deputy 

j^nri  the   fact  that  the  sheriff  of  St.  sheriff  is  of  no  effect  although  he  signs 

Louis  county  is  also,  ex  officio^  revenue  the  return  of  the  summons  as  deputy 

collector,  does  not  render  him  incom-  sheriff.     Morrison  p.  Garrott,  isKy.  L. 

petent  to  serve  process  brought  to  his  Rep,  303, 

use  as  collector,  he  not  being  conaid-  Appointment    Hot    In   Writing. —  In 

ered  a  parly  in  interest  in  such  suit.  North  Carolina  it  is  ciot  necessary  that 

Webster  v.  Smith,  78  Mo.  163,  reversing  the  appointment  of  a  depuly  sheriff  be 

13  Mo.  App.  323.  in  writing.    Jamesville,  etc.,  R.  Co.  v. 

S.  See     generally    Am.    and    Eng.  Fisher,  109  N.  Car.  i. 

Encyc.  of  Law,  title  .S>rz^V/0/^ra<-rjjy  Appointment    of    Vln«r«  —  In    North 

and  see  the  following  cases:  Car^Hna  the  sheriff    may    appoint    a 

O^H/arnia,  -^  People    v.    Boring.   8  minor  as  his  deputy,  and  service  of 

Cal.  406.  process    by    such    deputy    is    valid. 

Illinois,-  Elkin  v.  People, 4 111.  207;  Jamesville,  etc,  R.  Co,  v.  Fisher,  109 

Bellingall  v,  Duncan.  8  111.  477.  N.  Car.  i. 
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deputy  has  power  to  act  only  where  his  principal  could  act,*  and 
all  services  by  him  must  be  made  in  the  name  of  the  sheriff.* 

*.  Disqualification  by  Interest  —  where  aheriff  DisquUfled. 

—  Where  the  sheriff  is  personally  disqualified  from  serving  a 
writ,  as  by  interest,  prejudice,  partiality,  consanguinity,  or  by 
being  a  party,  service  cannot  be  made  by  his  deputy.'  But 
when  the  sheriff's  disqualification  arises  from  sickness,  absence 
from  the  county,  or  the  like,  service  by  the  deputy  is  proper.* 

Where  Deputy  Disqualified.  —  And  so  a  deputy  cannot  execute  a 
writ  where  he  is  himself  a  party.*  But  in  some  states  it  seems 
that  the  interest  of  one  deputy  in  the  suit  will  not  prevent 
another  deputy  from  executing  the  process,* 

c.  Special  Deputy.  —  The  sheriff  usually  has  authority  to 
appoint  special  deputies  to  execute  process.^      As  a  rule,  the 

1.  Braoner  v.  Chapman,  ii  Kan.  Writ  In  Favor  of  Town. —  In  Vermont 
Ii8,  wherein  it  wqs  held  that  a  deputy  a  deputy  sherilT  cannot  ser^e  a  writ  in 
of  one  county  could  not  ser^e  a  writ  favor  of  a  town  of  which  he  is  a  rated 
addressed  to  the  sheriff  of  another  inhabitant.  Fairfield  v.  Hall,  8  Vt. 
county.  68;  Lyman  v.  Burlington,  22  Vt.  131. 

After  Expiration  of  Sheriff*!  Term.  —  Ineniftcient   Xnterest  to  DiBqnalify,  — 

After  the   sheriff's   term   has   expired  The  fact  thai  a  person  is  afi^ent  for  the 

and  before  his  successor  has  qualifted,  plainlifT   in   collecting   the  judgment, 

process  may  be  served  by  the  successor  and  is  to  receive  a  commission  on  the 

as    deputy    of  the    outgoing    sheriff,  collection,  will  not  disqualify  him  to 

Garner  v.  Clay,  i  Stew.  (Ala.)  182.  act  as  deputy  sherifl  in  levying  an  exe- 

Kav  Deputise  Constable,  —  A   deputy  cution.     Badley  v.  Ladd,  70  Miss.  688. 

sherla  may  deputize  a  constable  under  Deputy  Member  of  Plaintiff  Corporation, 

a  special  authority   to  serve  a   sum-  —  Where,  in  an  action  brought  by  a 

mons.      Sergeant    v,   George,    5   Litt.  bank,  the  deputy  sheriff  who  served 

(Ky.)  198.  the  writ  was  a  member  of  the  corpora- 

2.  Ditch  V.  Edwards,  2  111.  127;  Den-  tion,  it  was  held  that  he  was  not  a 
nlson  V,  Story,  i  Oregon  272;  Harri-  *'  partv  "  to  the  writ,  within  the  mean- 
man  V.  State,  I  Mo.  504.  And  see  ing  of  Mass.  Stat.  1783,  c.  43,  and  so 
Atwood  V.  Reyburn,  5  Mo.  533.  the    service   was    valid.       Merchants 

8.  Minott  V.  Vineyard,  11  Iowa  90;  Bank  v.  Cook,  4  Pick.  (Mass.)  405. 

Seedhouse   v.    Broward,   34   Fla.   509;  6.  Slocomb  v.  Powers,  10  R,  I.  255. 

Chambers  v,  Thomas.  3  A.  K.  Marsh.  And  see  Gage   v.  Graffam,  11  Mass. 

(Ky.)  536;  GoUobitsch  v.  Rainbow,  84  181.     But  see  Brown  v,  Gordon,  i  Me. 

loi^a  567,    And  sec  Slocomb  v.  Powers,  165. 

10  R.  I.  256.  ** Party'*    Heans   Party  of  Becord. — 

Objection  Kust  Be  Taken  in  Time. —  Under  Rev.  Stat.  Me.,  c.  80,  §42,  re- 

Servlce  by  a  deputy  In  a  case  in  which  quiring  writs  in  suits  to  which  a  deputy 

the  sheriff  is  interested  is  irregular,  is  a  party  to  be  served  by  a  coroner, 

but  will  support  a  judgment   unless  the  word  '*  party "  means  a  party  of 

a  timely  objection   is   taken   thereto,  record.     Douglass  v.  Gardner,  63  Me. 

Shaw  7/.  Baldwin.  33  Vt.  447;  Turnbull  462.     See  also  Walker  v.  Hill,  2C  Me. 

z\  Thompson,  27  Gralt.  (Va.)  306.     See  481. 

also  Gage  v,  Graffam,  ii  Mass.  181.  7.  Forbes  v.    Bringe,    32  Neb.    757; 

4.  Minott  z/.  Vineyard,  11  Iowa  90.  Chicago,  etc..  R.  Co.  v.  Dunning,  18 

5.  Chambers  v,  Thomas,  3  A.  K.  III.  49^.  And  see  Clark  v.  Bray,  Kirby 
Marsh.  (Ky.)  537.     See  also  Chicago,  (Conn  )  237. 

etc.,  R.  Co.  V,  Dunning,  18  HI.  494.  Appointment    of  Kinor.  —  In    is^orth 

Guardian  of  Party.  —  In  Kneas  v.  Fit-  Carolina  a  sheriff  may  appoint  a  minor 

ler,  2  S.  &  R.  (Pa.)  263,  It  was  held  as  a  special  deputy,  and  service  by  him 

that  a  sheriff's  officer,  who  was  a  party  Is  valid.    Jamesville,  etc.,  R.  Co.  v, 

on  the  record  as  the  plaintiff's  guard-  Fisher.  109  N.  Car.  i. 

ian,  could  not  execute  a  writ  of  re-  Servioeby  Begular  Deputy.  —  In  Mis* 

plevin.  sissippi  the  regular  deputy  sheriff  may 
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statutes  require  that  such  appointment  shall  be  in  writing;  where 
this  is  the  case,  parol  authority  is  not  sufficient  to  empower  the 
special  deputy  to  serve  process,'  and  no  subsequent  authority  of 

the  sheriff,  although  in  writing,  can  validate  such  service.* 

The  Authority  of  a  Special  Deputy  Extendi  only  tO  the  execution  of 
the  purpose  for  which  he  was  appointed.' 

4.  Coroner.  —  Where  the  Sheriff  It  Disqualified  by  interest  in  the  suit 

serve     process    notwithslanding    the  he  omits  to  attach  to  his  signature  the 

sheriff  has  appoinf^d  a  special  deputy  words  **  deputy  sheriff."     Bennethum 

to  serve  it.     Henry  v,  Halsey,  5  Smed.  v.  Bowers.  133  Pa.  St.  332. 

&  M.  (Miss.)  573.  Appeal  —  Ohjeotions  Hot  BaiMd  Below. 

Conitahle  at  Special  Deputy.  —  Where  —  Any  question  as  to  the  authority  of 
a  constable  was  specially  deputized  by  a  special  deputy  should  be  raised  in 
the  sheriff,  and  sworn  in  for  the  pur-  the  trial  court,  and  in  the  absence  of 
pose  of  serving  a  particular  writ,  it  any  information  to  the  contrary  fur- 
was  held  that  he  became  a  r/t  facto  ntshed  by  the  record,  the  appellate 
deputy  sheriff,  and  service  by  him  was  court  will  presume  that  such  deputy 
legal.  Twiggs  v.  Hardwick,  61  Ga.  was  duly  authorized.  Nelson  v.  Nye, 
272.  43  Miss.  124. 

1.  Barry  v.  Hovey,  30  Ohio  St.  344;  2.  Thompson  v.  Moore,  91    Ky.  80, 

Thompson  e^.  Moore,  91  Ky.  80;  People  wherein   it  was   held  that  the  sheriff 

f.  Moore,  2  Dougl.  (Mich.)  I.     See  also  could    not,    after  judgment,    indorse 

Forbes  v.  Bringe,  32  Neb.  757.  upon  the  summons  a  written  authority 

Xisgissippi  Statute.  —  Under  Rev.  to  the  special  bailiff  to  execute  it,  after 
Code  Miss.,  p.  122,  art.  115,  where  a  its  execution  pursuant  to  parol  author- 
sheriff  appoints  a  special  deputy  he  ity.  Compare  Bennethum  v.  Bowers, 
must  authorize  him   in  writing  under  133  Pa.  St.  332. 

his  hand;  but  such  appointment  need  Ohio  Statute  —  Amendment  of  Service, 

not,  as  in  the  case  of  a  regular  deputy,  —  In  Barry  v,  Hovey,  30  Ohio  St.  344, 

be  filed  in  the  probate  clerk*s  office;  it  was  held,  under  a  statute  requiring 

nor  is  it  necessary  that  such  writing  be  the  authority  of  a  special  deputy  to  be 

indorsed  on  the  writ  which  such  deputy  indorsed  on  the  writ,  that  where  this 

is  appointed  to  serve,  or  even  filed  with  was  not  done  the  service  could  not  be 

the   papers  in   the  cause.     Nelson   v.  amended  by  the  sheriff  after  final  judg- 

Nye,  43  Miss.  124.  ment  by  then  indorsing  on  the  original 

May  Be  Written  on  Separate  Paper.  —  writ  that  at  the  time  of  service  he  had 

Under  Rev.  Laws  Vt.,  §  858,  the  depu-  verbally  appointed  such  deputy,  to  the 

tation  by  a  sheriff  may  be  written  on  a  piejudice  of  rights  acquired  by  third 

separate  piece  of  paper  and  attached  to  parties  after  the  filing  of  the  petition 

the  back  of  the  writ,  or  the  sheriff  may  and  before  such  amendment, 

authorize  another  to  attach  it  for  him.  Cannot  Be  Deputiied  After  Serrice. — 

Cowdery  v.  Johnson  60  Vt.  595.  Service  of  a  writ   by  a  person  having 

Failure  to  Date  the  Appointment  will  no  authority  to  make  it  cannot  be  sus- 

not  invalidate  the  service.     Forbes  v,  tained  on  the  theory  that  he  was  at  the 

Bringe,  32  Neb.  757.  time  the  deputy  of  the  sheriff  whose 

De  Facto  Officer.  —  A  person  acting  as  duty  it  was  to  serve  the  writ,  when 
deputy  sheriff  under  written  appoint-  such  person  had  at  the  lime  of  service 
ment  by  the  sheriff  is  a  de  fa<to  ofiScer.  no  knowledge  of  the  sheriff's  intention 
and  service  of  a  summons  by  him  will  to  deputize  him.  Guarantee  Trust, 
support  a  judgment  although  he  had  etc.,  Co.  v.  Buddington,  23  Fla.  514. 
not  qualified  as  prescribed  by  law.  8.  Thompson  v,  Moore,  91  Ky.  80; 
Alabama,  etc.,  R.  Co.  v,  Bolding,  69  Guarantee  Trust,  etc.,  Co. «/.  Budding- 
Miss.  253.     And  so  where  his  appoint-  ton,  23  Fla.  514. 

ment  was  not  under  seal  as  required  by  General  Deputation.  —  In  Cowdery  f. 

law.     Jewell  v,  Gilbert,  64  N.  H.  13.  Johnson,  60  Vt.   595,  it  was  held  that 

Sufficient  Showing  of  Authority. —  If  the  court   will    give   no  countenance 

the  act  of  a  person  in  serving  a  writ  be  to  the  practice  of  putting  deputations 

adopted  by  the  sheriff,  this  sufEciently  into  the  hands  of  a  special  deputy  for 

shows  the  deputy's  authority  although  him  to  use  as  he  may  have  occasion. 
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from  serving  process,  the  coroner  is  ordinarily  the  proper  officer 
to  make  such  service.* 

Whnre  Deputy  Ii  Disqnalifled.  —  It  has  been  held  that  where  a  deputy 

sheriff  is  a  party  plaintiff,  and  there  is  no  statute  authorizing 
service  in  such  case  by  the  sheriff,  the  writ  may  be  directed  to 
and  served  by  the  coroner.' 

Must  Be  Directed  to  Coroner.  —  A  writ  directed  to  the  sheriff  cannot 
be  regularly  executed  by  the  coroner;   where  service  is  to  be 

made  by  the  latter  the  direction  should  be  to  him  eo  nomine,^ 

1.  Nabors  v.  Thomason,  i  Ala.  590;  tion  is  that  the  coroner  was  qualified. 

Mcpherson  v.  State  Bank,  4  Ark.  558;  Gowdy  v,  Sanders,  88  Ky.  346. 

Coon  V,  Rigden,  4  Colo.  275;  Minott  v.  Bebraska  —  Frooeos  of  Goanty  Conrt.  — 

Vineyard,  11  Iowa  90;  Keith  v,  Heffel-  Comp.  Stat.   Neb.,  c.    18,  art.  3,  §  15, 

finger,  12 Neb.  497:  Earless  z/.  May,  16  provides    that   "every  coroner  shall 

Neb.  647;  Wood  v.  Carpenter,  9  N.  H.  serve    and   execute   process  of  every 

153;  Barker  v,  Remick,  43  N.  H.  235;  kind,  and   perform  all  other  duties  of 

Battle  V.  Baird,  118  N.  Car.  854;  Miller  the  sheriff,  when  the  sheriff  shall  be  a 

V.  Yeardon,  3  McCord  L.  (S.  Car.)  ii;  party  to  the  case.**     Under  this  statute 

Stewart  v.  Magness,  2  Coldw.  (Tenn.)  it  was  held  that  the  coroner  could  serve 

310;  Rodolph  V.  Mayer,  i  Wash.  Ter.  processes  out  of  the  county  as  well  as 

X33.    And   see  Webster  v.  Smith,   13  the    district    court,    when   the  sheriff 

Mo.  App.  323;   Kyle  v.  Kyle,  55  Ind.  whose  duty  it  was  to  make  such  service 

387.  was  a  party.     Barless  v.  May,  16  Neb. 

As«  to  what  interest  is  sufficient  to  647. 

disqualify  the  sheriff,  see  supra^  II.  2.  Vow  Mexico  —  United  Statei  Manlial. 

c.  When  Sheriff  Disqualified.  — Where   the  sheriff  was  a  party,   it 

Merely  Snbttitiite  of  Sheriff .  —  Service  was  held  that  the  process  must  be 
of  process  by  the  coroner  during  the  served  by  a  United  States  marshal,  the 
interval  between  the  election  of  the  section  requiring  service  of  such  pro- 
sheriff  and  his  entering  upon  the  duties  cess  by  the  coroner  being  nugatory, 
of  his  office  is  void.  In  his  ministerial  oecause  there  was  no  provision  that 
capacity  the  coroner  is  merely  the  sub-  process  should  in  «uch  cases  be  directed 
stitute  of  the  sheriff,  and  he  has  no  to  the  coroner.  Gallegos  v.  Pino,  i 
authority  to  act  in  that  capacity  when  N.  Mex.  410. 

there  is  no  sheriff  in  office.     Richard-  Justice'i  Conrt.  —  Where  a  constable 

son  V.  Croft,  i  Bailey  L.  (S.  Car.)  264.  is  the  regular  officer  to  serve  process 

Compare  Adamson  v.   Parker,    3   AU.  from  a  justice's  court,  a  writ  against 

727.  the   sheriff    issuing  from   such   court 

Where  No  Coroner  in  Connty.  —  Under  need  not  be  served  by  the  coroner,  but 

the  North  Car<7/i/fa  Constitution,  art.  4,  may  be  served  by  a  constable.     Hay- 

§  30,  where  there  is  no  coroner  in  the  den  v.  Atlanta  Sav.  Bank,  66  Ga.  150. 

county,  the  clerk  of  the  Superior  Court  But  where  the  statute  authorizes  the 

may  appoint  one  10  execute   process  sheriff  to  serve  process  from  a  justice's 

against   the  sheriff,    where   he   is  in-  court,  the  coroner  may  serve  it  if  the 

terested  in,  or  a  party  to,  the  suit;  or  sheriff  is  a  party.     Hubel  v.  Rorison, 

in  such  case,   under  the  Civil   Code,  81  Mich.  41. 

§  73»  process  may  issue  to  the  sheriff  2.  Graves    v.    Smart,   75    Me.    295. 

of  an  adjoining  county.     Witkousky  v.  ^m\,  compare  Slocomb  v.  Powers,  10  R, 

Wasson.  6q  N.  Car.  38.  I.  255;  Gage  v,  Graffam.  11  Mass.  181. 

Coroner  Disqnalifled  —  Beryice  by  Jailer.  Where  Sheriff  or  Bepnty  May  Serve.  — 
—  Under  a  statute  providing  that.  Under  How.  Stat.  Mich.,  §  606,  coro- 
where  the  coroner  is  disqualified  as  ners  have  no  jurisdiction  to  serve  pro- 
well  as  the  sheriff,  process  shall  be  di-  cess  in  a  suit  against  an  under  or 
rected  to  the  jailer,  process  cannot  be  deputy  sheriff,  as,  under  Mich.  Pub. 
directed  to  the  jailer  unless  both  the  Acts  1887,  No.  30,  the  sheriff  or  a  dep- 
former  officers  are  disqualified;  and  a  uty  is  authorized  to  serve  in  such  case, 
direction  to  the  **  coroner  or  jailer"  Hubel  v.  Rorison,  81  Mich.  41. 
will  not  authorize  the  execution  of  the  8.  Adamson  t/.  Parker,  3  Ala.  727; 
process  by  the  latter,  as  the  presump-  Naburs  v,  Thomason,  i  Ala.  590;  Rudd 
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Thf  Ol^aetUa  tlxat  tht  Ooronor  Wm  Vot  Anthorisod  to  serve  the  writ 
should  be  taken  by  plea  in  abatement,  and  is  not  ground  for  a 
motion  to  quash.* 

Authority  of  Ooroner  —  Sacord.  —  In  some  states  it  is  held  that  where 
process  is  served  by  the  coroner  the  facts  authorizing  him  to 
make  such  service  should  appear  of  record,*  but  in  others  a 
return  showing  service  by  the  coroner  will  raise  the  presumption 
that  the  sheriff  was  disqualified.^ 

AppoiBtmost  of  Dtpnty  Coroner.  —  The  service  of  process  by  a  coroner 
in  a  case  where  the  sheriff  is  interested*  being  the  discharge  of  a 
purely  ministerial  duty,  may  be  made  by  a  deputy  of  the  coro- 
ner's appointment,* 

6.  Cojistable  —  Courts  of  Booord.  —  Ordinarily  constables  have  no 
power  as  such,  without  being  specially  deputized  for  that  pur- 
pose by  the  proper  officer,  to  serve  process  from  courts  of  record,* 

V.   Thompson,  22   Ark.   363;    Hughes  manifest  by  the  record,  and  not  left  to 

V.  Martin,  i  Ark.  386,  453;  Pelham  v.  inference.     Beard  v.  Smith,  9  Iowa  50. 

Edwards,    45    Kan.    547;    Johnson    c/.  In  Maasachnsoits  it  is  held  that  serv- 

Elkins,  90  Ky.  163,  11  Ky.  L.  Rep.  967;  ice  of  prDcess  by  a  coroner  being  by 

Arnold  v.  Wynn,  26  Miss.  338:  Brown  virtue  of  a  special  authority,  and  not 

V.  Barker,  10  Humph.  (Tenn.)  346.  coming  within  the  general   duties  of 

Virginia  Statnte.  —  Under  Code  Va.,  that  office,  all  the  facts  necessary  to 

§§  893,  895,  3920,  process  directed  to  a  give  him  the  power  should  appear  in 

sheri^  in  a  case  where  he  is  disquali-  the  writ  itself,  and  a  general  direction 

fied  from  serving   it  may  properly  be  to   him    is   not  sufficient.     Carlisle  v, 

executed  by  the  coroner.     Andrews  v,  Weston,  21  Pick.  (Mass.)  535. 

Fitipatrick,  89  Va.  438.  Waiver  of  Objaotion.  —  Where  a  writ 

Where  the  Ol&oe  of  Sheriff  It  Vacant  an  directed  to  a  coroner  fails  to  show  on 

execution  or  other  process  directed  to  its  face  that  he  bud  authority  to  serve 

that  officer  may   be  executed  by  the  it,  yet  if  the  contrary  does  not  appear, 

coroner  under  the  authority  conferred  and   the  defendant  fails  to  raise  the 

upon  him  by  the  common  law,  thestat-  objection  at  the  term  when  he  enters 

ute  making  no  provision  for  such  a  his  appearance,  he  cannot  afterwards 

case.     Sullivan  v.  Richardson,  11  Ky.  object   on   that   ground.     Simonds  v. 

L.   Rep.   764.     But  see  Richardson  v.  Parker,  i  Met.  (Mass.)  508;  Carlisle  v. 

Croft,  I  Bailey  L.  (S.  Car.)  264.  Weston,  21  Pick.  (Mass.)  535. 

Intendment  in  Favor  of  Regularity. —  8.  Russell    v.   Durham,   16  Ky.   L. 

Where  process  directed  to  the  sheriff  Rep.  516;  Rodolph  v,  Mayer,  i  Wash, 

is  served  by  the  coroner  it  will  be  in-  Ter.  133. 

tended,  after  judgment  by  default,  to  4.  Yeargin  v.  Slier,  83  N.  Car.  348; 

have  been  received  by  the  sheriff,  and  Adamson  v.  Parker,  3  Ala.  727. 

executed  by  the  coroner  after  a  vacancy  6.  Hart   v.    Huckins,   6   Mass.   3^; 

in   the   office  of  sheriff.     Adamson  v.  Brown  v.  Brown,  15  Mass.  389;  Wein- 

Parker,  3  Ala.  727.  gardl  v.  Billings,  51  N.  J.  L.  354;  State 

1.  Nabors  v,  Thomason,  i  Ala.  590;  v.  Cohen,  13  S.  Car.  202. 

Roberta  v.  Beeson,  4  Port.  (Ala.)  164.  Speelally  Sepatiied.  —  The  execution 

Hot  Ground  for  DisiniMing  Bnit.  —  The  of  a  summons  by  a  constable  under  a 

service  by  a  coroner,  of  a  writ  directed  special  anthority  from  a  deputy  sheriff 

to  the  sheriff,   is  not  ground  for  dis-  is  valid.     Sergeant  v.  George,  5  Litt. 

missing  the  suit,  though   it  is  matter  (Ky.)  199. 

which  will  excuse  the  defendant  from  Waiver  of  Irregularity.  —  Where  pro- 
answering.  Hughes  &.  Martin,  i  Ark.  cess  is  served  by  a  constable  in  a  case 
386,  455.  in  which  he  is  not  authorized  to  make 

8.  In  lewa,  to  render  valid  the  service  such  service,  a  general  appearance  by 

of  a  writ  by  the  coroner  in  place  of  the  defendant  and  failure  to  raise  the 

the  sheriff,  the  disqualification  of  the  objection  will  waive  the  irregularity, 

sheriff    should    be    made    reasonably  Smith  v,  Robinson,  13  Met.  (Mass.)  165. 

688  Volume  XIX. 


By  Wltoa  8tff«d.                  AND  PAPERS.  Conrtftblt. 

But  in  some  slates  they  are  allowed  by  statute  to  make  service 
in  certain  cases. ' 

In  JutioM'  Conrto  the  constable,  being  the  ministerial  officer  of 

such  courts,  is  usually  the  one  to  serve  all  processes  issued  by 

them.* 

Mut  B«  AddresMd  to  Constable.  —  Usually  a  constable  cannot  law* 
fully  serve  a  process  unless  it  is  directed  to  hhn.* 

DiB^naliiloation  of  Coniuble.  —  A  constable  cannot  ordinarily  serve 
process  in  a  suit  to  which  he  is  a  party,*  or  in  which  he  is 
interested.* 

1.  Smith  V,  Eals,  8i  Iowa  235;  Brian  constable  cannot  serve  process  oatside 
V,  Jeffrey,  5  Kan.  App.  98;  McClelland  of  the  territorial  limits  of  his  jurisdlc- 
V,  Cragaa,  54  Kan.  599;  Hail  v,  tion.  Antcliff  v.  June,  8t  Mich.  477; 
Decker,  48  Me.  255;  Briggs  v.  Strange.  Dolbear  v.  Hancock,  19  Vt.  388. 

17  Mass.  405;  Goldrlck  v.  Bennett,  20  Kansas— Spooial  Constable.-- A  special 

R.  I.  581;  Moseby  t'.  Burrow,  52  Tex.  constable  who    has  been   legally  ap- 

396.  pointed  and  qualified  under  the  Kan. 

Texas— Where    Sheriff  a    Derendant.  Justices*  Act,  §  172,  need  not  verify 

—  If  one  of  several  defendants  is  a  his  return  to  a  writ  from  a  justice's 
sheriff,  the  process  is  properly  served  court  by  oath  or  affidavit.  Winsor  tr. 
by  a  constable,  although  ii  does  not  Cole,  10  Kan.  620. 

appear  from  the  face  of  the  petition  8.  People  v.  Moore,  2  Dougl.  (Mich.) 

that  a  defendant  is  sheriff.     Goodin  z/.  i;  State  v.  Hall,  78  Me.  37.     But  see 

State.  14  Tex   App.  413.  Longr.  Gaines,  4  Bush  (Ky.)  355;  Paul 

Virginia  —  When  Coroner  Disqualified,  v.  Van  kirk.  6  Binn.  (Pa.)  123. 

— >  In  Virginia  a  constable  can  execute  Amendment  of  Direetion.  —  In  State  v, 

process  directed  to  a  sheriff,   who  is  Hall,  78  Me.  37,  it  was  held  that  while 

disqualified  from  serving  it,  only  when  a  constable  had  no  authority  to  serve 

the  office  of  coroner  is  vacant,  or  the  process  in  a  civil  action   unless  it  was 

incumbent  of  such  office  is  under  some  directed    to  him,   yet   where   he   had 

disability   which   prevents    him   from  served  such  writ  it  might  be  amended 

acting.     Andre ^s  z/.  Fitzpatrick,  89  Va.  by  inserting  a  direction  to  him,  and 

438.  the  service  be  thereby  validated. 

Georgia   Statnte.  —  Under    a  statute  North    Carolina  —  Berviee   Ontside   of 

authorizing  service  by  a  **  constable  of  Town.  —A  city  or  town  constable  has 

the  city  of  Savannah,"  constables  of  no  authority  to  serve  beyond  the  limits 

the  county  of  Chatham  living  and  hav-  of  his  town  or  city  a  process  directed 

ing  their  place  of  business  in  Savannah  to  "  a  constable  or  other  lawful  officer 

may   make   such   service.     Pausch  v,  of  the  county;  "  to  authorize   him  to 

Gusrrard,  67  Gi.  319.  make  such  service  the  process  must  be 

Hlssonri  Statnte. —  Under  Rev.  Stat,  directed  to  him,  not  necessarily  in  his 

Mo.  1889,  §2380,  acitaiion  in  an  action  individual  name  as  such  officer,  but  in 

to  revive  a  justice's  judgment  may  be  the  name  of  the  office  he  holds.     Davis 

served  by  any  constable  in  the  county,  v.  Sanderiin,   119  N.  Car.  84;  Upper 

Bick  V,  Wilkerson,  62  Mo.  App.  31.  Appomattox   Co.  v.  Buffaloe,   121    N. 

2.  In  Lonisiana  any  constable  of  the  Car.  37. 

parish  can  serve  a  citation  Issued  by  4.  Morton  v.  Crane,  39   Mich.    526; 

the  justice.     State  v,    Dupre,  46  La.  Smith  v.  Burliss,  (County  Ct.)  23  Misc. 

Ann.  117.  (N.     Y.)    544;     Decker    v.    Ekelman, 

Where  Sheriff  a  Party  in  Jnstioe's  Court.  (County  Ct.)  17  Misc.  (M.  Y.)  665.     But 

—  Where  process  from  a  justice's  court  see  Parmalee  v,  Loomis,  24  Mich.  242. 
is  required  to  be  served  by  a  coroner,  6.  A  Writ  in  Favor  of  a  Corporation, 
if  the  sheriff  is  a  party  in  such  court  served  by  a  constable  who  nvas  a 
the  constable  may  serve  the  process,  member  of  the  corporation,  was  for  this 
and  the  writ  need  not  be  directed  to  the  cause  abated.  Duntnore  Mfg.  Co.  v, 
coroner.       Hayden    v.    Atlanta    Sav.  Rockwell,  Brayt.  (Vt.)  18. 

Bank,  66  Ga.  150;  Cron  f.  Krones,  17  A  Writ  in  the  Hame  of  a  Town  cannot 

Wis.  401.  be  served  by  one  of  its  constables,  and 

Kay    Serve    Where.  —  Ordinarily    a  if  this  is  done  the  irregularity  may  be 
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Deputy  ConsUble.  —  A  constable  may  appoint  a  deputy  to  perform 
a  particular  ministerial  act,^  and  such  deputy  should  act  in  the 
name  of  his  principal.' 

6.  City  Mamhal  or  Poliee  Officer.  —  In  some  states  there  are  stat- 
utes authorizing  a  town  or  city  marshal,  or  chief  of  police,  to 
serve  process  in  certain  cases.* 

7.  XTnofficial  Person  —  a.  When  Allowed.  —  Under  the  stat- 
utes of  some  states,  an  unofficial  person  may,  in  certain  cases, 
be  authorized  to  serve  process,^  as,  for  instance,  where  the 
officers  whose  dut}'  it  is  to  make  such  service  arc  disqualified.* 

dependent  npon  Statute.  —  The  service  of  process  by  private  persons 
being  a  matter  of  statutory  regulation,  it  can  be  allowed  only 
when  expressly  authorized  by  statute,*  and  the  existence  of  the 

taken  advantage  of  by  plea  in  abate-  such  service,  when  proved  by  him,  is 

ment;  but  the  writ  will  not  be  abated  as    good   as   if  served   by   an  officer, 

on  motion.   Charlotte  v.  Webb,  7  Vi.  38.  Cheatham  v,  Howell,  6  Yerg.  (Tenn.) 

1.  Prickett  v,  Cleek,  13  Oregon  415.  311.     See  also  Broughton  v,  Allen,  6 
Record  of  Appointment.  —  Where  serv-  Humph.  (Tenn.)  96. 

ice  is  by  a  deputy  constable  his  ap-  Benrioe  of  Ezecntion  /Lgalnet  Town. — 

pointment  as  such  should   appear  of  In    Vermont  the  authority  issuing  an 

record.     Prickett  v.  Clcek,  13  Oregon  execution    may    authorize    some  one 

415.     See  also  Metropolitan  L.  Ins.  Co.  specially  to  serve  the  same,  as  well 

V.  Cook,  14  Pa.  Co.  Ct.  434.  against  a  town  as  against  a  natural 

2.  Atwood  V,  Reyburn,  5  Mo.  533.  person.     Walter  7/.  Denison,  24  Vt.  551. 
8.  See   the   statutes  of  the   various  Service  on  Nonresident. —  Under  the 

states,  and  see  generally  the  following  Indiana  statute,  where  a  party  to  be 

cases:     Fleugel   v.   Lards,    108    Mich,  served  is  a  nonresident  of  the  state  the 

682;  Luwe  V,  Harris,  121  N.  Car.  2S7;  summons  may  be  served  by  another 

Norman  v.  Norman,  6  Bush  (Ky.)  496;  person  than  the  sheriff,  and  the  service 

Lloyd  V,  McCauley,  14  B.  Mon.  (Ky.)  proved  by  his  affidavit.     Kyle  v,  Kyle, 

430;  Tesh  V.  Com.,  4  Dana(Ky.)  525;  55  Ind.  387. 

Pinckard  v,  Davis.  99  Ky.  269;  Hess  r.  Service  of  Declaration  Outside  of  Jnrli- 

Smith,  (Supm.  Ct.   App.  T.)  16  Misc.  diction.  —  In  J//V/m^<j/«  service  of  a  dec- 

(N.  Y.)  55;  Hickey  v.  Forristal,  49  111.  laration  beyond   the  jurisdiction  may 

255;  Robinson  v,  Schmidt,  48  Tex.  13;  be  made  by  a  private  person.     Munn 

Lowe  V,  Harris,  121  N.  Car.  287.  v.  Haynes,  46  Mich.  140. 

4.  Coffee    v.    Gates,     28    Ark.    43;  Service  of  Subpoena  ont  of  County.  —  In 

Hibernia  Sav.,  etc.,  Soc,  v,  Clarke,  no  Pennsylvania  a  proper  person  may  be 

Cal.  27;  Golden  Gate  Consol.  Hydraulic  hired  specially  to  serve  a  subpoena  out 

Min.  Co.  V,  Superior  Ct.,  65  Cal.   190;  of  the  county  in  which  the  court  sits, 

Hahn  v,   Kelly,  34  Cal.   391;  Tyler  t'.  and  which,   therefore,  the  sheriff  can- 

Atwater,  2  Root  (Conn.)  72;  Trabue  v,  not  be  employed  to  serve.     Respublica 

Holt,  2  Bibb  (Ky.)  393;  Tesh  v.  Com.,  v,  St.  Clair,  2  Dall.  (Pa.)  101. 

4  Dana  (Ky.)  522;  Miller  v.  Miller,  39  Appointment  a  Judicial  Act  Hot  to  Be 

Minn.  376;    Cooksey  v.  Kansas  City,  Delegated.  —  In    Vermont  the  appoint- 

etc.,  R.  Co.,  17  Mo.  App.  132;  Gilbert  mentof  an  indifferent  person  to  execute 

V,   Brown,  9  Neb.  90;  Peck  v.  Cham-  process  is  a  judicial  act  and  cannot  be 

bers,  44  W.  Va.  270;  and  see  generally  delegated;  and  such  an  appointment 

the  statutes.  upon  a  blank  writ  is  void.     Kelly  v. 

Swvice  "  Aooording  to  the  Conne  of  the  Paris,  10  Vt.  261;  Ex p,  Kellogg,  6  Vu 

Common  Law.'*  —  Service  by  a  private  509. 

person  in  a  manner  provided  by  stat-  6.  Minott  v.  Vineyard,  11  Iowa  90; 

ute  is  a  service  *'  according    to   the  and  see  Miller  v.  MiUer,  39  Minn.  376. 

course  of  the  common  law."     Peck  v,  6.  Kyle  v.  Kyle,  55  Ind.  387;  Penrose 

Strauss,  33  Cal.  678.  v.  McKinzie,  116  Ind.  35;  Orenstine  v. 

In    Summary   Proceedings   by  Motion  Schaffer,  58  N.  J.  L.  344;   McKee  v. 

when   notice   is   necessary  it  may   be  Angel,  90  N.  Car.  60;  Gordon  z'.  Knapp, 

served  by  a  private    individual;    and  2  111.  488. 
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conditions  contemplated  by  the  statute  must  usually  be  made  to 
appear.^  Where  there  is  no  statutory  authority  for  the  appoint- 
ment of  a  private  person  to  serve  process,  such  service  confers 
no  jurisdiction  over  the  person  so  served.* 

b.  Who  May  Be  Appointed — competent  Person.  —  Who  may 

be  appointed  to  serve  process  fs  a  question  depending  upon  the 

terms  of  the  statute  authorizing  the  appointment.'     It  is  usually 

Applies  Only  to  Specified  Gases.  —  N.  Statute  Must  Be  Strictly  Porsned.  —  A 

Y.  Laws  1891,  c.  105,  §  459,  providing  statute  allowing  the  appointment  01  an 
that  in  an  action  in  the  municipal  court  indifferent  person  by  a  justice  of  the 
of  Buffalo  service  may  be  by  any  per-  peace  for  the  purpose  of  serving  pro- 
son  of  fuU  age,  not  a  party  to  the  cess  must  be  strictly  pursued,  or  the 
action,  etc.,  applies  only  to  the  actions  proceedings  thereunder  are  invalid, 
specified  in  such  statute;  the  service  Greene  v.  New  London  County  Agri- 
in  other  actions  in  that  court  is  gov-  cultural  Soc,  32  Conn.  96. 
erned  by  section  471,  which  provides  1.  Kichigan  —  Justice  of  the  Peace. — 
that  no  person  shall  execute  the  pro-  The  power  given  by  How.  Stat.  Mich., 
cess  of  the  court  except  the  constables,  §  7074,  to  a  justice  of  the  peace,  to  em- 
and  such  other  persons  as  shall  be  duly  power  a  private  person  to  serve  pro- 
deputized.  Lazzarone  v.  Oishei,  (Buf-  cess,  is  limited  and  conditional  upon 
falo  Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  the  request  of  the  party  and  the  fitness 
200.  of  the  person,  both  of  which  conditions 

Case  Not  Within  Statute.  —  Where  an  must  be  shown  in  some    responsible 

application  for  the  appointment  of   a  way.     Gadsby  v,  Stimer,  79  Mich.  260. 

special  ofiicer  to  serve  the  process  in  See  also  Rasch  v.  Moore,  57  Mich.  54; 

attachment  did  not  show  that  the  court  Union  Mut.   F.   Ins.   Co  .  z/.   Page,  61 

was  not  in  session  in   the  county,  or  Mich.   72.     But  see  Buei  v.  Duke,  38 

that  the  judge  was  absent  therefrom,  Mich.  167. 

and  failed  to  show  that  the  sheriff  and  An  Affidavit  of  the  Plaintiff  is   not, 

his  deputy  were  interested  in  the  pro-  in  Wisconsin^  an   absolutely   essential 

ceeding  out  of   the  county  or  in  any  prerequisite    to   the    appointment    by 

way  disqualified  to  act,  but  contained  a  justice  of  the  peace,  of  a  person  to 

as  an  only  reason  that  the  plaintiff's  serve  a  summons  in  place  of  an  officer; 

attorney  had  looked  with  diligence  for  other    *'  credible  evidence  **    may    be 

the  sheriff  or  his  deputy,  but  in  vain,  sufficient  to  satisfy  the  justice  that  the 

and  that  it  was  of  importance  that  the  process  will  not  be  executed  for  '*  want 

paper  should  be  served  at  once,  it  was  of  an  officer  to  be  had  in  time."     Betts 

held  that  the  application  did  not  show  v.  Stevens,  6  Wis.  398. 

a  case  falling  within  sections  70X,  702,  Missouri  —  Indorsement    Evidence     of 

of  the  Kansas  Civil  Code,  and  that  the  Necessity.  —  Under  Rev.  Stat.  Mo.  1879, 

appointment  was  unauthorized.    Dolan  §  2862,  it  is  held  that  the  only  requisite 

V.  Topping,  51  Kan.  321.  is  that  the  mind  of  the  justice  shall  be 

Process  IHrected  to  Sheriff.  —  Where  satisfied   of   the   necessity  of  the  ap- 

process  is  directed  to  the  sheriff  of  a  pointment,  and  the  indorsement  of  the 

particular  county,  it  cannot  be  served  appointment  on  the  writ  is  record  evi- 

by  a  private  person  unless  deputized  dence   of   the   fact   that  the   justice's 

for  that  purpose  by  such  sheriff.     Re-  mind  was  satisfied.     Cooksey  v.  Kan- 

publican  Valley   R.    Co.  v.  Sayer,  13  sas  City,  etc.,  R.  Co.,  17  Mo.  App.  132. 

Neb.  280.  3.  Kyle  v.  Kyle,   55  Ind.  387;  Gor- 

Justice  of  the  Peace. —  In  North  Caro*  don  v.  Knapp,  2  111.  488. 

Una  a  justice  has  no  authority  to  de-  8.  C^difornia  —  Heed  Hot  Be  by  White 

pute  a  special  officer  to  serve  process  Male  Gitisen.  —  Under   the  Cal.   Code 

in  a  civil  action.     McKee  v.  Angel,  90  Civ.    Pro.,   §  4010,    providing   that  a 

N.  Car.  60.  summons     and     complaint    may    be 

Process  out  of  Supreme  Court.  —  Under  served  by  the  sheriff  or  any  other  per- 

the  Nebraska  statute,  a  justice  of  the  son  over  eighteen  years  of  age  and  not 

peace  has  no  authority  to  appoint  a  a  party,  they  need  not  be  served  by  a 

person  to  serve  a  summons  issued  out  white   male    citizen.      Williamson    v, 

of  the    Supreme    Court.      Republican  Cummings   Rock    Drill    Co.,  95   Cal. 

Valley  R.  Co.  v,  Sayer,  13  Neb.  280.  652. 
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specified  that  the  appointee  shall  be  a  competent  person/  and 
where  such  language  is  used,  there  must  be  some  determination 
before  the  writ  is  served  as  to  the  competency  of  such  person.* 
DUintereBted  Person. —  It  is  a  usual  requirement  that  the  person 
serving  process  should  be  a  disinterested  person,'  though  under 
some  statutes  the  disqualifying  interest  extends  only  to  parties 
to  the  suit.*  The  attorney  for  the  plaintiff  has  been  considered 
a  person  interested  in  the  suit  so  as  to  be  disqualified  from 
serving  process,*  except  where  the  prohibition   of   the   statute 

1.  Kost  Be  Tit  Person.  —  In  Gadsby  authority  signing  the  wriL  Walworth 
V.  Stimer,  79  Mich.  260,  the  court  in  v.  Farwell,  41  Vt.  312. 
considering  How.  Stat.  Mich.,  |  7074,  4.  PlaintiffCannotSenre.  — N.  Y.Code 
said  that  '*  the  power  for  mischief  Civ.  Pro.,  §  3156,  allows  a  justice  to 
which  may  come  from  a  false  return  authorize  any  proper  person  of  full 
makes  it  necessary  to  use  care  in  age,  not  a  party  to  the  action,  to  serve 
selecting  a  pioper  person,  who  will  the  process.  Under  this  statute  the 
be  responsible.  The  requirement  of  a  plaintiff  in  the  action  cannot  be  ap- 
request  from  the  party  is  also  essen-  pointed,  and  a  service  by  him  is  void, 
tial,  so  as  to  create  a  personal  responsi-  Warring  v.  Keeler,  (County  Ct.)  24  Civ, 
bility  against  mischief  No  one  can  Pro.  (N.  Y.)  427,  11  Misc.  (N.  Y.)  451. 
be  allowed  to  fill  the  room  of  a  public  But  see  Penfold  v,  Slyfidd,  no  Mich, 
officer  except  under  the  statutory  con-  343;  Munn  v,  Haynes,  46  Mich, 
diiions."  140. 

West  Virginia —  **  Credible  Person.'' —  Son  of  Plaintiff.— Under  Rev.  Stat. 

The  Code,   c.    124,   §    2,   authorizing  Wis.,  g  3608,  authorizing  a  justice  of 

service  by  a  *'  credible  person/'  means  the  peace  in  certain  cases  to  appoint  a 

a  person   worthy  of  belief  and  entitled  person  to  serve  process,  a  son  of  the 

10  credit.     Peck  v.  Chambers,  44  W.  plaintiff  may  be  appointed  as  a  '*  suit- 

Va.  270.  able  person,  not  being  a  party  to  the 

2.  Rasch  V.  Moore,  57  Mich.  54;  action,"  to  serve  a  warrant  of  arrest 
Union  Mut.  F.  Ins.  Co.  v.  Page.  61  against  the  defendant  in  a  civil  case. 
Mich.  72;  Gadsby  v,  Stimer,  79  Mich.  Mud  rock  v.  Killips,  65  Wis.  622. 

260.  Son-in-law  of  Plain tUF.  —  In   Vermont 

8.  Tallon   v,   Schempf,   67   III.   472.  it  is  not  matter  of  abatement  that  the 

Andsee/M/m,  II.  i.  d.  Disqualification  person  specially  authorized  to  serve 

by  Interest,  the  writ  was  the  plaintiff's  son-in-law. 

Hot  "Directly  Intoroited."  —  An  affi-  Miller  v,  Hayes.  Brayt.  (Vt.)  21. 

davit    by   a  private   person   specially  How  Defeot  Taken  Advantage  of.  *-  In 

authorized  by  a  justice  of  the  peace  New  y<7r>(  it  is  held  that  service  by  the 

to  serve  a  summons,  that  he   is  not  plaintiff  in  the  action  is  a  mere  irreg- 

"  directly  interested"  in  the  action,  ularitv,  which  may  be  taken  advantage 

does  not  clearly  show  that  such  person  of  by  motion  before  judgment,  but  not 

is  disinterested,  the  inference  arising  after.     Hunter  v,   Lester,  (Supm.  Ct. 

from   his  language  being    that  he  is  Spec.    T.)   18   How.    Pr.   (N.    Y.)  347; 

indirectly  interested,  and  disqualified  Myers  v.   Overton,  (C.   PI.  Gen.  T.)  2 

to  serve  the  summons  under  the  stat-  Abb.  Pr.  (N.  Y.)  344. 

ute.     Union  Mut.  F.  Ins.  Co.  v.  Page,  Waiver  by  Appaaranoe.  —  Where  one 

61  Mich.  72.  of  the  plaintiffs  served   notice  of  an 

A  Bondsman  for  Prosoontion  has  been  application   for  the  appointment  of  a 

held  to  be  indifferent.     Treat  v.  Car-  commission  of  surveyors  to  settle  and 

rington,  i  Root  (Conn.)  356.  establish  a  boundary  line  between  cer- 

Person    Who    Made  the  Writ. —  The  tain  lands,  it  was  held  that  a  general 

Vermont  stsituie  prohibiting  sheriffs  or  appearance  b^  the  defendant,  without 

deputy  sheriffs  from  making  a  writ,  objection,  waived  the  illegality.    Tal- 

except  in  their  own   cases,   does  not  Ion  v,  Schempf,  67  111.  472. 

prohibit  an  indifferent  person  who  has  6.  Rutherford  v.  Moody,  59  Ark.  328. 

made  the  writ  from  serving  the  same  See    also    Penrose    v,   McKinzie,    116 

when     specially     appointed     by     the  Ind.  35. 
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is  limited  to  parties  to  the  action.^ 

Age  of  Penon  Scrvlag.  —  The  statutes  of  some  states  prescribe  the 
age  of  such  person.*  In  the  absence  of  statutory  provision  it 
seems  that  he  must  not  be  under  twenty-one,*  though  the  con- 
trary is  held  in  some  states.^ 

r.  How  Authority  Conferrbd  —  (i)  /«  General.  —  Before 
an  unofficial  person  can  serve  process  he  must  be  duly  authorized 
for  that  purpose  by  the  proper  authority,  according  to  the  direc- 
tion of  the  statute.^  But  after  judgment  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  such  person 
was  duly  authorized.* 

By  Anthority  Signing  Writ.  —  The  appointment  is  usually  required 

1.  Attoraey  ITot  a  Party  to  the  Action,  at  the  time  of  the  service  thereof  as 
—  Geo.  Slat.  Minn.  1894,  §  5197,  which  a.foresaid,  a  minor,  within  the  age  of 
provides  that  "  the  summons  maybe  twenty-one  years,  and,  as  such,  incom- 
served  by  the  sheriff  pf  the  county  petent  by  law  to  make  service  or  re- 
where  the  defendant  is  found,  or  by  turn  thereof.  Wherefore  he  prays 
any  other  person  not  a  party  to  the  ac-  judgment  of  the  said  writ,  that  it  may 
lion,"  does  not  prohibit  the  plaintiff's  be  quashed,  and  fox  his  costs.*' 
attorney  from  serving  the  summons.  4.  Moore  v.  Graves,  3  N.  H.  408. 
Whitewater  First  Nat.  Bank  v.  Esten-  In  South  Carolina  a  minor  may  be 
son,  68  Minn.  28.  appointed  specially   to  serve  a  sum- 

2.  In  Califonia  such  person  must  be  mons  from  a  justice's  court  notwith- 
over  the  age  of  eighteen  years.  How-  standing  art.  7,  §  i,  of  the  constitution, 
ard  V,  Galloway,  Sd  Cal.  10;  Barney  v.  which  provides  that  no  person  shall  be 
Vigoureaux,  75  Cal.  376;  Peck  v,  appointed  to  any  office  unless'heisa 
Strauss,  33  Cai.  678;  Maynard  v.  Mac-  qualified  elector.  Bell  v.  Pruit,  51  S. 
Crellish,  57  Cal.  355:  Weil  v.  Bent,  60  Car.  344  See  also  McCopnell  v.  Ken- 
Cal.  604;  Horton  v.  Gallardo,  88  Cal.  nedy,  29  S.  Car.  180. 

581;    Doerfler    v,    Schmidt,    64    Cal.  5.  Polbear  v.  Hancock,  19  Vt.  388: 

265;   Lyons  v.  Cunningham    66  Cal.  Case  v.  Humphrey,  6  Conn.  130;  Cort 

42.  V,  Newman,  6  Colo.  App.   154;  Davis 

8.  Vail  V,  Rowell,  53  Vt.  109;  Harvey  v.  Hamilton,  53  ill.  App.  94:  Gadsby  v. 
V.  Hall,  22  Vt.  an;  Tyler  v,  Tyler,  2  Stimer,  79  Mich.  260.  And  see  John- 
Root  (Conn.)  51Q.  son  v,  MacCoy,  32  W.  Va.  552. 

A  Flea  in  Abatement  will  He  where  Ufider  the  MloUgan  Statute  regarding 

process  is  served  by  an  infant.     Vail  v.  proceedings  for  straightening,  widen- 

Rowell,  53  Vt.  109.  mg,  and  deepening  a  drain,  the  person 

jormolPlea.  —  In  Harvey  v.  Hall,  sa  serving    the    citation    need    not    oe 

Vt.  211,  the  following  plea  in  abate-  specially  appointed  for  that  purpose, 

ment  was  held  to  be  good:     "And  now  Wolpert  v,  Newcomb,  106  Mich.  357. 

comes  the  above  named  defendant,  by  Appointment  Kot  Appearing  of  Seoord. 

F.  &  H.,  his  attorneys,  and  prays  judg-  —  Where  process  from  a  j  ustice's  court 

ment  of  the  writ  in  the  above  entitled  was  served  by  a  person  styling  himself 

cause,  and  says  that  the  same  ought  to  deputy  constable,  but  the  record  dis- 

abate.   because  he  says  that  the  said  closed  no  appointment  of  such  deputy 

writ  was  served  upon  him  on  the  tenth  to  make  the  service,  it  was  held  that 

day  of  August.  1847,  by  J.  F»  K.,  Jr.,  a  the  service  was  invalid.     Prickett  v, 

person  authorized  to  serve  and  return  Cleek,  73  Oregon  415. 

the  same  by  F.  W.  H.  as  clerk  of  this  6.  Gilbert  v.  Brown,  9  Neb.  90;  Hess 

court,  and  the  authority  who  signed  v.  Smith,  (Supm.  Ct.  App.  T.)  16  Misc. 

said   writ,   by   delivering    to  this  de-  (N.  Y.)  55,  wherein  it   was  held  that 

fendant  an   attested  copy   thereof  —  under  N.  Y.  Code  Civ.  Pro.,  §  3208, 

without  this,  that  the  said   writ  was  where  a  justice  rendered  judgment  on 

served  by  any  other  person,  or  in  any  proof  of  service  by  a  person  other  than 

other  manner.     And  the  said  defend-  the   marshal,   it   would   be   presumed 

ant  farther  says  that  the  said  J.  F.  K.,  that  the  justice  gave  the  person  serv- 

Jr.,  so  authorized  as  aforesaid,  was,  ing  the  requisite  authority. 
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to  be  made  by  the  authority  signing  the  writ,*  and  such  appoint- 
ment, being  a  judicial  act,  cannot  be  made  by  proxy.* 

Must  Be  Hamad  in  Prooast.  —  Process  cannot  be  served  by  an  indif- 
ferent person  unless  he  is  named  therein.*  But  the  writ  is  not 
usually  required  to  be  directed  to  him;  it  is  sufficient  if  his 
appointment  be  indorsed  on  the  back  thereof.* 

(2)  Indorsing  Authority  on  Process.  —  Where  a  private  person  is 
appointed  to  make  service  of  process,  his  authority  must  be  prop- 
erly indorsed  on  the  process,  else  such  service  will  confer  no 
jurisdiction  upon  the  court.* 

1.  In  Vermont  an  appointment  by  a  such  service.  Davis  v.  Hamilton,  53 
justice  of  the  peace  will  not  authorize     111.  App.  94. 

the  appointee  to  serve  a  county  court  4.  Mudrock  v,  Killips,  65  Wis.  622; 

writ.    Service  by  such  person  is  fatally  Gordon  v.  Knapp,  2  111.  488;  Minott  v. 

defective,  and  the  defect  may  be  taken  Vineyard,  11  Iowa  90.     And  see  Fleu- 

advantage  of  by  motion  to  dismiss  or  gel  v.  Lards,  108  Mich.  682. 

by  plea  in  abatement.      Washburn  v,  5.  Union  Mut.   F.  Ins.  Co.  v.  Page, 

Hammond,   25   Vt.  648;     Howard    v.  61    Mich.    72;    Hamill    v.    Ferrier,    8 

Walker,  39  Vi.  163.    See  also  Edgerton  Colo.  App.  266;    Minott  r.  Vineyard, 

V,  Barrett,  21  Vt.  196.  11  Iowa  90. 

2.  If  an  Appointment  Be  Signed  in  Kew  York  Diatriot  Conrt«  —  Under  N. 
Blank  upon  a  writ  filled  up,  or  made  in  Y.  Laws  1886,  c.  758,  §  i,  the  authority 
full  upon  a  blank  writ,  and  such  blanks  of  the  person  appointed  to  serve  pro- 
are  afterwards  filled  by  a  person  other  cess  in  an  action  brought  for  a  penalty 
than  the  magistrate  signing  the  writ,  in  the  name  of  the  mayor,  aldermen, 
no  authority  is  conferred,  and  service  and  commonalty  of  the  city  of  New 
under  it  is  void.  Ex  p.  Kellogg,  6  Vt.  York,  in  a  District  Court  in  that  city, 
509;  Kelly  V.  Paris,  10  Vt.  261;  Ross  need  not  be  indorsed  thereon,  where 
V.  Fuller,  12  Vl.  265;  Bebee  v.  Steel,  2  there  is  filed  in  the  office  of  the  clerk 
Vt.  314.  of  the  District  Court  a  general  appoint- 

Blank  Filled  Up  by  Third  Person.  —  ment  by  the  corporation  attorney  for 

Where  a  justice  of  the  peace  signed  a  such  purpose  of  the  person  serving  the 

blank  writ,  and  a  deputation  on  the  summons.     New  York  v,    Millen,    13 

back  of  it  in  blank,  which  deputation  Daly  (N.  Y.)  458. 
was  afterwards  filled  up  by  a  third  per-        Mnst  Be  on  Back  of  ProoeM.  —  An  ap- 

son  without  the  direction  or  knowledge  pointment  by  a  justice  of  (he  peace,  of 

of  such  justice,  and  the  person  thus  a   person   to  serve   process,   must   be 

deputized  made  service  of  the  writ,  it  in  strict  conformity  with  the  statute; 

was  held  that  the  deputation  was  void,  and  where   the  statute  specifies   that 

Ross  r.  Fuller,  12  Vt.  265.  the  authority  must  be  indorsed  on  the 

8.  In   Vermont  a  direction   to  "  any  back  of  the  process,  such  indorsement 

indifferent    person  "  without  naming  is  necessary  in  order  for  the  service  to 

him  is  insufficient.     Moffat  v.  Moffat,  confer  jurisdiction  on  the  justice.    Cort 

10  Vt.  432;  Allynz/.  Davis,  10  Vt.  547;  v.  Newman,  6  Colo.  App.  154;  Edger- 

Spafford  v.  Spafford,  16  Vt.  511.  ton  v.  Barrett,  21  Vt.  196. 

As  to  the  effect  of  such  a  direction  in        Appointment   on  Separate  Paper   Not 

a  subpoena  to  a  witness,  see  Smith  v.  Snffident.  —  Where  the  statute  requires 

Wilbur,  35  Vt.  133;  West  v,  Walworth,  the  authority  of  the  person  appointed 

33  Vt.  167;  Mattock  V.  Wheaton,  10  Vt.  to  serve  process  to  be  indorsed  on  the 

493.  back  of  the  process,  an  appointmenf 

Omission  of  Name  from  Appointment.  —  upon  a  separate  piece  of  paper  is  not  a 

Where   the   name  of    the   person   ap-  compliance  with  the  act.     Gordon   v. 

pointed     to    serve     process    was    not  Knapp,  2  111.  488. 
inserted  in   the   blank  space   for  ap-        Certlflcate  Conolnsiye.  —  Where  a  jus- 

pointees  in  the  formal  written  appoint-  tice  addresses  a  writ  to  an  indifferent 

ment  preceding  the  return,  and  signed  person  because  no  proper  oflScer  can 

by  the  proper  officer,  it  was  held  that  be  had  without   expense   and   incon- 

the  court  acquired  no  jurisdiction  by  venience,  his  certificate  is  conclusive, 
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(3)  What  Indorsement  Must  Contain.  —  The  indorsement  of 
authority  to  an  unofficial  person  to  serve  process  must  comply 
with  the  statutory  requirements/  and  should  show  all  the  facts 
necessary  to  authorize  the  appointment  of  such  person.*  But  in 
some  states  it  has  been  held  that  the  necessity  for  the  appoint- 
ment need  not  be  set  forth  in  the  indorsement.' 

and  the  coart  cannot  inquire  into  its  to  be  directed   in  the  usual  manner, 

truth.     Lawrence  v,  Kingman,  Kirby  had  on  its  back  a  certificate  of   the 

(Conn.)  6.  magistrate    who    signed    it    that    the 

1.  In  Connecticut^  when  a  writ  is  di-  plaintiff'  s  agent  appeared  and  made 
rected  to  an  indifferent  person,  the  cer-  affidavit  respecting  the  writ  in  the 
tificate  of  the  magistrate  of  the  affidavit  words  prescribed  by  the  statute,  add- 
of  the  plaintiff  must  be  made  in  the  ing.  *'  Therefore  this  writ  is  directed 
words  of  the  statute.  Eno  v,  Frisbie,  to  U.  T..  an  indifferent  person,  to  serve 
5  Day  (Conn.)  122.  and  return,'*  it  was  held  that  it  suffi- 

Objeotion  Heed  Hot  Be  Pleaded  in  Abftte-  ciently  appeared   that  the  magistrate 

ment.  —  Where  the  indorsement  on  the  administered  the  oath  according  to  the 

writ  fails   to  comply  with  the  statu-  requirements  of  the  statute,  that  the 

tory  prerequisites,  the  defendant  is  not  writ    was    directed   to  an   indifferent 

obliged,  in  order  to  take  advantage  of  person  and  that  the  name  of  such  per- 

the  objection,  to  plead  it  in  abatement,  son  was  inserted  in  the  writ,  and  that 

but  the  court  shall  ex  officio  dismiss  the  be  was  consequently  duly  authorized 

writ.     Case  t'.  Humphrey,  6 Conn.  130.  to    serve    the    process.       Kellogg    v. 

Omitiioii  of  Word  *'Wrlt.'*  —  An  Wadhams,  q  Conn.  201. 
authorization  to  serve  process,  in  the  S.  In  Hebraska,  under  §  1094  of  the 
form:  *'  I  authorize  A  B  to  serve  and  Code  authorizing  a  justice  of  the  peace 
return  this  according  to  law,"  omitting  in  certain  cases  to  appoint  a  person  to 
the  word  **  writ "  after  the  word  serve  process,  it  is  not  necessary  in 
*'  this  "  as  in  the  statute  formula,  was  making  the  appointment  to  state  there- 
held  sufficient  on  a  plea  in  abatement,  in  that  the  justice  was  requested  to 
Fullerton  v.  Briggs,  20  Vt.  542.  make  it,  nor  that  it  was  expedient  to 

A  Failure  to  Date  tiie  Appointment  will  do  so,  as  these  facts  will  be  presumed 

not  invalidate  the  service.     Forbes  v.  from  the  appointment  itself.      All  that 

Bringe,  32  Neb.  757.  the  statute  requires  is  that  the  writ  it- 

2.  Case  v,  Humphrey,  6  Conn.  130;  self  show  a  deputation,  and  this  may 
Beard  v.  Smith,  9  Iowa  50;  Currens  v.  be  shown  by  addressing:  the  writ  to  a 
Ratcliffe,  9  Iowa  309;  Simonds  v.  particular  person.  Morse  v.  Carpen- 
Parker,  i  Met.  (Mass.)  508;  Gadsby  ter,  31  Neb.  2:4;  Haskins  v.  Citizens 
V.  Stimer,  79  Mich.  260.  Bank,  12  Neb.  39. 

Oregon  —  Snffieient  Indonement.  —  An  appointment  in  the  words:  "  The 
Under  Hill's  Annot.  Laws  Oregon,  state  of  Nebraska  to  J.  H.  of  said 
g  2173.  an  indorsement  on  the  back  of  county,  specially  deputized  to  serve 
a  summons  signed  by  the  justice  and  these  papers.  Greeting,"  indorsed  on 
reciting  that  "  the  constable  of  said  the  summons,  is  sufficient.  Haskins 
district  being  unable  to  act  herein,  and  v.  Citizens  Bank,  12  Neb.  39. 
it  appearing  that  the  within  process  In  Vermont  it  is  not  necessary  to  the 
will  not  be  served  for  want  of  an  validity  of  the  authorization  of  an  in- 
officer,  I  hereby  appoint  W.  to  make  different  person  to  serve  a  writ  return- 
service,"  is  sufficient.  North  Pacific  able  to  the  County  Court,  that  it  should 
Cycle  Co.  v.  Thomas,  26  Oregon  381.  be  stated  in  the  authorization  that  a 

Conneotieut  —  Administration  of  Oath,  known  public  officer  could  not  season- 

—  Under  the  Conn.  Revision  of  1821,  ably  be  had  to  serve  the  writ;  nothing 

all  that  was  necessary  in  the  direction  more  is  necessary  to  be  inserted  in  the 

of  a  writ  to  an  indifferent  person  was  writ    than    the    name  of    the   person 

that  it  should  be  so  expressed  as  to  authorized,  and  that  he  is  an  indiffer- 

show  that  the  prescribed  oath  was  ad-  ent  person.     Culver  v.  Balch,  23  Vt. 

ministered.    Augur  v.  Augur,  14  Conn.  618;  Bliss  v.  Smith,  42  Vt.  198.     See 

82.     And   see  Case  z\    Humphrey,   6  also  Bell  v.  Chipman,  2  Tyler(Vt.)423. 

Conn.  130.  But  see   Dolbear  v,  Hancock,  19  Vt. 

Where  a  writ,  purporting  on  its  face  388. 

^^  Volume  XIX. 


By  Wliom  Senrad.  SERVICE  OF  PROCESS  Itutieet'  G«mrli. 

Competency  of  Fenon.  —  It  will  not  be  presumed  that  the  authority 
appointing  a  person  to  serve  process  will  select  an  incompetent 
person,  and  usually  the  authorization  need  not  state  that  the 
appointee  is  a  proper  person  to  serve  the  writ.  ^ 

d.  Extent  of  Authority.  —  A  person  specially  authorized 
to  serve  process  has  all  the  powers  of  a  regular  officer  in  relation 
to  the  process  in  hand  and  is  subject  to  the  same  obligations.' 
But  he  must  make  his  authority  known  to  the  person  served,  else 
he  can  claim  no  consideration  or  obedience  and  may  be  resisted 
as  a  trespasser.*  His  powers  are  usually  limited  to  the  county 
in  which  he  is  appointed,*^  and  are  exhausted  at  the  expiration 
of  the  time  of  service.* 

e.  Proof  of  Service.  —  Where  process  is  served  by  a  person 
other  than  a  regular  officer,  the  correctness  of  the  return  is 
usually  required  to  be  verified  by  the  oath  of  the  party  making 
the  same.* 

8.  Prooeas  from  Justices'  Courts.  —  In  justices'  courts,  process  is 
usually  served  by  a  constable,  he  being  the  ministerial  officer  of 
such  courts,'^  but  sometimes  service  by  other  officers  is  allowed.* 

In  MisBOiiri  under  Rev.  Stat.  1879,  Cannot  Serve  AUm  Snmmone.  —  After 
§  2862,  providing  that  a  justice  of  the  a  return  of  *'  not  found  '*  by  a  person 
peace  may  appoint  an  unofficial  person  specially  authorized  to  execute  a  sum- 
to  execute  process  at  the  request  and  mons,  his  power  was  exhausted,  and  a 
risk  of  the  plaintiff,  the  only  requisite  new  power  in  writing  was  necessary  to 
is  that  the  mind  of  the  justice  shall  be  authorize  him  to  serve  an  alias  sum- 
saiisfied  of  the  necessity  of  this  depu-  mons.  Thompson  v.  Moore,  91  Ky.  80. 
(ation,  and  the  indorsement  of  the  6.  See  the  article  Returns,  vol.  18, 
appointment  on  the  writ  is  record  evi-  p.  901. 

dence  of   the   fact   that  the   justice's  7.  See  jw/rtf,  II.  5.  Constable 

mind  was  satisfied.     Cooksey  r.  Kan-  8.  flherilf.  —  Under  Ga.  Act  1885,  p. 

sas  City,  etc.,  R.  Co.,  17  Mo.  App.  132.  68,  the  sheriff  is  empowered  to  serve 

1.  Buel  V.  Duke,  38  Mich.  167;  Cow-  a  summons  commencing  a  suit  in  a 
dery  v.  Johnson,  60  Vt.  595.  But  justice's  coart.  Early  County  v. 
compare  Gadsby   v.   Stimer,  79  Mich.  Powell,  94  Ca.  680. 

260;  Union  Mut.  F.  Ins.  Co.  v.  Page,        In  Miller  v.  Lampson,  66  Conn.  439, 

61  Mich.  72.  it    was    held    that    summary  process 

2.  Mudrock  v.  Killip,  65  Wis.  622;  might  be  served  by  a  city  sheriff  of 
Burton  v.  Wilkinson,  18  Vt.  186;  Nor-  Waterbury  where  the  parties  to  the 
veil  V,  McHenry,  I  Mich.  234.  See  action,  and  the  justice  to  whom  the 
also  Jackson  v,  Sherwood,  50  Barb.  (N.  process  was  returnable,  resided,  and 
Y.)  356.  the  premises  in  question  were  located, 

MlMonri  —  Power  Extends  Only  to  Snm-  in  that  town, 

mone.  —  Under   Rev.    Stat.    Mo.    1889,  But  in   Colorado  there  is  no  statute 

§  6149,  an  unofficial  person  appointed  authorizing  the  execution  of   process 

by  a  justice  of  the  peace  to  execute  issuing  from  justices'  courts  in  civil 

process  is  not  authorized  to  serve  any-  actions  by  sheriffs  or  their  deputies  as 

thing  but  a  summons,  and  his  execu-  such.     Porter  v.  Siapp,  6  Colo.  32. 

tion  of  a  replevin  writ  is  a  trespass.  Ooroner. —  Under  How.  Staf.  Mich., 

Mitchell  V,  Shaw,  53  Mo.  App.  652.  §  606,  providing  that  any  coroner  shall 

S.  Leach    v.    Francis.   41    Vt.    670;  serve  process  of  every  kind  when  the 

Burton  v,  Wilkinson,  18  Vt.  186.  sheriff  is  a  party  or  interested,  and 

4.  Lillard  v.  Brannin,  91  Ky.  511;  ^  596,  authorizing  the  sheriff  and  the 
Miller  v.  Edwards,  75  Miss.  739.  See  deputies  to  serve  process  from  a  jus- 
also  Dolbear  v.  Hancock,  19  Vt.  388.  tice's  court,  a  coroner  may  serve  pro- 
But  see  Clark  v,  Washburn,  9  Vt.  302.  cess  from  a  justice's  court  where  the 

5.  Carr  v,  Tyler,  28  Vt,  783.  sheriff  and  his  deputies  are  disqnali- 
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In  many  of  the  states  there  are  statutes  allowing  justices  to  depu- 
tize unofficial  persons  to  serve  process.* 

9.  Process  from  Federal  Ooitrts.  —  The  proper  officers  to  serve 
process  from  United  States  courts  are  marshals  and  their  depu- 
ties.* The  marshal  may  specially  deputize  any  competent  per- 
son to  serve  the  process.^ 

IIL  TiMB  OF  SEXVXOB  —  1.  In  GFeneral  —  Certain  Vnmber  Of  Days 
Before  Xetmrn  Day.  —  Of  course  there  must  be  a  sufficient  period 
between  the  service  of  process  and  the  trial  of  the  cause  to  allow 
the  defendaiat  to  prepare  his  defense  and  make  his  appearance. 
Therefore  there  is,  in  most  of  the  states,  a  statutory  require- 
ment that  the  process  shall  be  served  at  least  a  specified  number 
of  days  before  the  return  day."^ 

fied.     Hubel  v,  Rorison,  Si  Mich.  41.  the  sheriff  of  the  county  as  well  as  by 

But   this  is   not   the  case    where  the  the     United    States    marshal    or    his 

sheriff  is  not  authorized   by  statute  to  deputy.     Parker  v,   Dacres,  i   Wash, 

ser^e  process  from  such  courts.     Hay-  190. 

den  V,  Atlanta  Sav.  Bank,  66  Ga.  150;  Appointment     of    ProooM    Seryen.  — 

Cron  V.  Krones,  17  Wis.  401.  Under  U.  S.  Rev.  Stat.,  §§  1983,  1984, 

Arkansas  —  Any  Officer  Authoriied. —  election   commissioners  may  appdint 

A    justice's    sammoQS,    although    di-  suitable  persons  to  serve  process  issued 

rected  to  a  constable,  may  be  served  by  by  them.     In  re  Upchurch,  38    Fed. 

any  officer  authorized  to  serve  process.  Rep.  25. 

McCabe  v.  Payne,  37  Ark.  450.  8.  The  Tug  E.  W.  Gorgas,  10  Ben. 

1.  See  supra,     II.    7.    By   Unofficial  (U,  S.)  460. 

Persons,  Appointaent   in   Blank.  —  Where    a 

2.  U.  S.  Rev.  StaL,  §  787;  U.  .S.  v,  marshal  delivered  to  the  plaintiff's  at- 
Montgomery,  2  Dall.  (U.  S.)  335.  See  torney  a  blank  form  for  the  appoint- 
also  Martin  v.  Gray,  142  U.  S.  236.  ment  of  a  special  deputy  marshal,  and 

BnmmonB  Directed  to  Marshal.  —  Where  the  plaintiff's  attorney  inserted  his  own 

the  summons  is  directed  to  the  mar-  nam«  therein  as  such  deputy,  it  was 

shal,  it  must  be  served  by  him  or  by  held   that  service .  by  him  was  valid, 

his  deputy  and  cannot  be  served  by  a  Jewett  v.  Garrett,  47  Fed.  Rep.  62$. 

private  person.  Schwabacker  v.  Reilly,  4.  See  the  statutes  of  the   various 

2  Dill.  (U.  S.)  127.  states;  and  see  generally  the  following 

Distriet  of  Columbia.  —  A  service  of  cases: 

subpoena  issued  by  the  Supreme  Court  Connecticut,  —  Central    Mfg.    Co.   v, 

of  the  District  of  Columb  a  must  be  Hartshorne,  3  Conn.  199. 

made  by  a  marshal,  or  under  his  order  Illinois,  —  French  v.   Regan,  58  III. 

by  a  deputy.      In  re  Spencer,   Mac-  App.  261. 

Arthur  &  M.  (D.  C.)  433.  Indiana,  —  New  Albany,  etc.,  R.  Co, 

Territorial     Ckrarts.  —  In     Black     v.  v,  Welsh,  9  Ind.  479:  Michigan  South- 

Clendsnin.  3  Mont.  44  i(  was  held  that  ern,  etc.,  R.  Co.  v.  Shannon,  13  Ind. 

the  United  States  marshal  had  no  au-  171;  Ohio,  etc.,  R.  Co.  v,  Boyd,  16  Ind. 

thority  to  serve  process  issuing  from  438;  Ohio,  etc.,   R.  Co.  v.  Quier,   16 

the  territorial  courts,  and  that  the  offi-  Ind.  440;  Toledo,  etc.,  R.  Co.  v.  Tal- 

cers  created  by  the  legislative  assembly  bert,  23  Ind.  438;  Toledo,  etc.,  R.  Co. 

of  the  territory  had  the  sole  right  (o  v.   Shively,    26    Ind.    181;    Axtell    v, 

execute  the    process.     {Citing  Clinton  Workman,  17  Ind.  App.  152. 

V.  Englebrecht,  13  Wall.  {U.  S.)  434.)  Kansas,  —  Foster  v,    Markland,   37 

But  see  Gallegos  v,  Pino,  x   N.  Mex.  Kan.  32. 

410.  Kentucky,  —  Johnson  v,   Deason,   3 

Territory  —  Senrioe  by  Sh«riff  of  County.  Bibb  (Ky .)  259. 

—  Under  Wash.  Tcr.  Civ.  Prac.  Act,  as  Maine,  —  Dow  v.  March,  80  Me.  408. 

amended   by  Wash.   Ter.   Laws  1S71,  Massachusetts,  —  BuUard     v,     Nan- 

§§  2,  66,  it  was  held  that  a  subpcena  to  tucket  Bank,  5  Mass.  99. 

bring  in  a  defendant  to  answer  a  com-  Mississippi,  —  Rainey     v.    Planters 

plaint  in  ejectment  might  be  served  by  Bank,  26  Miss.  177. 
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EiENt  of  Iniafloloney  in  Point  of  Timo.  —  Where  the  process  has  not 
been  served  the  requisite  number  of  days  before  the  return  day, 
a  judgment  by  default  rendered  at  the  return  term  cannot  be 
sustained.^     But  in  some  states  it  is  provided  by  statute  that 

Nebraska,  —  Leake   v,   Gallogly,   34  cess   in   the    original  suit  shoold   be 

Neb.  857.  served   before  a  supplemental  bill   is 

New  Jersey,  —  McNeal  v,  Gloucester  filed.      Outwater    v.    Berry,  6   N.  J. 

City,  51  N.  J.  L.  444.  Eq.  63. 

New  York.  —  Kernochan  v.  Bland,        California  —  Strrioe     WitUn     Throe 

(Marine  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Tears.  ^  Under  Code  Qv.   Pro.  Cal., 

Y.)  97.  ^  581,  summons  must  be  served  within 

Oregon,  —  Rochester  v,  Rochester,  I  three  years  after  the  commencement  of 

Oregon  307.  the  action.     For  decisions  construing 

Texas,  —  Trevino  v,  Garza,  i  Tex.  this  statute,  see   Kreiss  v,  Hotaling, 

App.  Civ.  Cas.,  §  821.  99  Cal.  383;  Fanning  v,  Foley,  99  Cal. 

Vermont,  —  Butler  v,   Lowry,  3  Vt.  336;  Murray  v,  Gieeson,  100  Cal.  511; 

T4;    Johnson    v.    Rice,    14    Vt.    391;  Cast ro  f^.  San  Francisco,  (Cal.  1894)  35 

Peacham  v.  Weeks,  48  Vt.  73.  Pac.  Rep.  1035;  Diggins  v,  Thornton, 

Virginia.  —  Robinson    v.   Mays,   76  96  Cal.  417;  Linden  Gravel  Min.  Co.  v, 

Va.  708:  Virginia  F.  &  M.  Ins.  Co.  v,  Sheplar,  53  Cal.  245;  Eidridge  v.  Kay, 

Vaughan,  88  Va.  832;  Raub  v.  Otter-  45  Cal.  49;  Dupuy  v.  Shear,  29  Cal. 

back.  89  Va.  645;  Hanks  v,  Lyons,  92  238. 
Va  30.  1.  French  v.  Regan,  58  111.  App.  261; 

United  States,  —  Dobynes  v,  U,  S.,  3  Helphensline  f/.  Vincennes  Nat.  Bank, 

Cranch  (U.  S.)  241.  65  Ind.  582;  Durham  Fertilizer  Co.  v, 

A  SnbpoBna  in  Equity  Against  a  State  Marshburn.  122  N.  Car.  411;  Wallace 

from  the  Supreme  Court  of  the  United  v.  Crow,  i  Tex.  App.  Civ.  Cas.,  §  41. 
States  must  be  served  sixty  days  before        Court  May  Befiue  to  Allow  Judgment, 

return   day.     Grayson    v,   Virginia,   3  —  Where  process  is  served  a  less  time 

Dall.  (U.  S.)  320;  New  York  v.  Connect-  before  the  return  day  than  required  by 

icut,  4  Dall.  (U.  S.)  6;  New  Jersey  v,  law,  the  court  may  properly  refuse  to 

New   York,   3  Pet.  (U.  S.)  461;  New  allow  judgment.     Dow  v.  March,  80 

Jersey  v.  New  York,  5  Pet.  (U.  S.)  284.  Me.  408. 

Summons    Betnmable     ForthwiUi.  —        The  Senrioe  Is  Void  if  not  made  the 

Where  by  statute  a  justice  is  allowed  proper  length  of  time  before  the  return 

to  issue  a  summons  returnable  forth-  day,  and  further   proceedings  cannot 

with,  the  day  after  such  summons  was  be  had  unless  the  defect  is  waived  by 

issued  is  a  reasonable  time  in  which  appearance  or  otherwise.     Nichols  v, 

to  serve  it.     Hunter  v.  Roach,  (Del.  Fanning,  (County  Ct.)  20  Misc.  (N.  Y.) 

1898)40  Atl.  Rep.  192.  73;  Western,  etc.,   R.  Co.  v.  Pitts,  79 

Additional  Time  fbr  Trayel.  —  Under  Ga.  532. 
a  statute  requiring  service  to  be  five        Judgment  Xeyersible  but  Hot  Void. — 

days  '*  if  the  person  to  be  served  re-  A  judgment  rendered  upon  a  service 

side   within   fifty   miles  of  the   place  insufficient  in  point  of  time  is  reversi- 

where  the  hearing  is  to  be  had,  and  ble  but  not  void,  and  the  defect  may 

for  every  additional  fifty  miles,   one  be  cured  by  a  release  of  errors  and 

day  shall  be  added,"  it  was  held  that  waiver  of  irregularities.    Helphenstine 

one  who  lived  more  than  fifty  and  less  v,  Vincennes  Nat.  Bank,  65  Ind.  582; 

than  one  hundred  miles  was  entitled  Michigan   Southern,   etc.,    R.    Co.   v. 

to  only  five  days.     Hovey  v,  M'Crea,  4  Shannon,  13  Ind.  171;  Shea  v,  Quintin, 

How.  Pr.  (N.  Y.)  31.  30    Iowa    58.       But    see    Richter    v. 

In  Chanoery  the  Filing  of  the  Bill  is  Thornton,  8  OhioCir.  Dec.  369, 16  Ohio 

the  commencement   of   the  suit,  and  Cir.  Ct.  637;    Reese  v.  Shepherd,   27 

service  of  process,  whether  by  sum-  Ga.  226. 

monsorby  publication  of  notice,  before        Diimisaal    of    Aetion,  —  Where     the 

the  filing  of  the  bill,  is  a  nullity,  and  summons  was  not  served  the  required 

gives  the  court  no  jurisdiction  of  the  number  of  days  before  the  return  day, 

person.      Hodgen  v,  Gultery,  58  111.  it  was  held  that  the  action  might  be 

431.  dismissed  for  want  of  service.     West- 

Before  Filing  Supplemental  Bill. —  Pro-  ern,  etc.,  R.  Co.  v,  Piits,  79  Ga.  532. 
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such  service  shall  be  good  for  the  next  term.  • 

After  Filing  Petition  or  Complaint.  —  In  some  states  the  statutes 
require  the  filing  of  the  complaint  or  petition  before  service  of 
process,  and  a  service  before  such  filing  will  be  set  aside.* 

2.  On  Betnm  Day.  —  Under  the  statutes  of  some  states  pro- 
cess may  properly  be  served  on  the  return  day ;  •  and  even 
where  the  statute  requires  the  service  to  be  made  "  before  " 
the  return  day,  a  judgment  rendered  upon  service  made  on 
that  day  is  valid  and  binding  until  vacated  or  set  aside  by 
a    proper   proceeding  brought    for  that   purpose;*    and    such 

But  see  Lemonds  v,  French,  4  Greene  Shannon.  13  Ind.  171.    See  also  Brat- 

(lowa)  123.  ton  V.  Bratton,  79  Ind.  588. 

How  Objeotion  Taken.  —  Where  il  is  8.  Houlton  v.  Gallow,  55  Minn.  443; 

sought  to  raise  the  objection  that  the  Texas  State  Fair,  etc.,  Exposition  v. 

service  was  not  made  in  time,  it  should  Lyon,  5  Tex.  Civ.  App.  382.     Bui  see 

be  by  motion  to  set  the  service  aside,  Keith  v.  Quinney,  i  Oregon  364.     See 

not  to  dismiss  the  action.     Foster  v.  generally  the  article  Filing  Pleadings 

Markland,  37  Kan.  32.  and  Papers,  vol.  8.  p.  922. 

Hot  Available  for  Fint  Time  on  Appeal.  In  Michigan  service  before  the  filing 

—  The  objection  should  be  raised   in  of  the  declaration  is  void,  and  the  pro- 

the  trial  court,  and  is  not  available  for  ceedings  cannot  be  amended  so  as  to 

the   first  time  on   appeal.     Moore   v,  save  the  jurisdiction.    Ellis  t/.  Fletcher, 

Fiquett,   tq  Ala.  236.     See  infra^  XI.  40    Mich.    321;    South    Bend   Chilled 

2.  d.  When  Objection  Taken,  Plow  Co.   v,  Manahan,  62   Mich.    143. 

Where  a  default  is  rendered  after  in-  See  also   Blanck    v,    Ingham    Circuit 

sufficient   notice    the    defendant   may  Judge,  44  Mich.  98. 

have  it  opened  or  vacated  in  direct  pro-  Pennsylvania  —  Senriee  of  Statement  of 

ceedings,   or  may  appeal.     But  such  Claim.  —  In    Pennsylvania   tiie   service 

defect  in  service  is  not  ground  for  dis-  of  the  statement  of  claim   before  the 

missal  on  appeal.      Michigan   South-  service  of  the  summons  will  not  invali- 

ern,  etc.,  R.  Co.  v.  Shannon,  13  Ind.  171.  date  the  service.    Gorman  v,  Hibernian 

Waiver  of  Objeotion.  —  By  filing  an  Bldg.,  etc.,  Assoc,  154  Pa.  St.  133. 

answer  the  defendant  waives  an   in-  Iowa  —  IHite  of  Filing  Fixed  in  Hotiee, 

sufficiency  in  the  time  of  service.   Com.  — Under    the     Iowa    Code    of    1897, 

V,  Helms,  8  Pa.  Co.  Ct.  410.     And  see  §§  3514,  3515,  the  notice  fixes  the  date 

generally  the  article  Appearances,  vol.  on  which  the  petition  is  to  be  filed, 

2,  p.'  644.  and  if  the  petition  is  not  filed  at  that 

1.  Padgett  V,  Ducktown,  etc.,  Iron  time  the  defendant  may  have  the  action 

Co.,  97  Tenn.  690;  Hyfield  v.  Sims^  87  dismissed.     See  Hudson  v,  Blanfus,  22 

Ga.  280;  Walters  v,   Blake,  100  Iowa  Iowa  323;  Brown  v,  Mallory,  26  Iowa 

521.  469;  Morgan  v.   Small,  33   Iowa   118; 

Merely  Oronnd  for  Oontinnance.  —  In  Duffy  v.  Dale,  42  Iowa  215;  Cibula  c. 

Indiana^  where  a  process  from  a  jus-  Pitt's  Sons'   Mfg.  Co.,  48    Iowa   528; 

tice's  court  was  served  on  the  defend-  Smith  v,  Shaw,  49  Iowa  294;  Webster 

ant  too   late   to   allow    the    statutory  v.  Hunter,  50  Iowa  215;  Clark  v.  Ste- 

period  to  intervene  before  ihe  day  set  vens,  55  Iowa  361;  Nickson  v.  Blair,  59 

for  trial,  it  was  held  that  the  want  of  Iowa   531;     Hildreth    v.    Harney,    62 

sufficient  time  not  having  been  waived,  Iowa  420;   Conklin  v.   Marshalltown. 

it  was  the  duty  of  the  justice  to  con-  66  Iowa  122;  Conley   v,   Dugan,    105 

tinue  the  cause  for  a  future  day  not  l6wa  205. 

unreasonably    distant.      And    though  8.  Aumock  v,  Jamison,  I  Neb.  432; 

judgment    by  default    could    not    be  Heberton   v.  Stockton,  2   Miles  (Pa.) 

rendered    upon   such   service   till    the  164;  Boyd  v,  Serrill,  2  Clark  (Pa.)  327, 

statutory  time  of  notice  had  expired,  4   Pa.    L.    J.    114;    Spragins  v.   West 

still  the  service  operated  to  inform  the  Virginia  Cent.,  etc.,  R.  Co.,  35  W.  Va. 

party  of  the  pendency  of  the  suit,  and  139. 

he  was  bound  to  take  notice  of  the  sub-  4.  Armstrong  v.  Grant.  7  Kan.  285; 

sequent   action  of   the   court   therein.  Dutton  v,  Hobson,  7  Kan.  196;  Meipee 

Michigan   Southern,    etc.,    R.   Co.   v.  v.  McCoy,  17  Ohio  St.  225. 
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irregularity  may  be  Nvaived  by  ap(>earihg»  ^ 

3»  After  BetUrft  Daj.  —  After  the  return  day  a  writ  loses  its 
Vitality,  and  Bervice  made  thereafter  is  a  nullity^  conferring  no 
jurisdiction  over  the  person  t6  served** 

4.  On  Bimdayi  and  Legid  HoUAftyi  —  aundaji.  -^  At  common  law 
and  by  statute  in  nearly  every  state  Sunday  is  ^i€s  non  juridicuSj^ 
and   thefefote   process  cannot  usually  be  served  on  that  day..' 

Jndgfflent  &eY6ni)>leoilSHror.— Uildef  N'eW  Kd^/*i  —  SlihglsrUhd  t/.  Swart, 

K^n.  Civ.  Code.  §  164,  Urtihittg  stftvldft  kj  Johflft.  (^.  Y.)  455. 

tb  "  tin^  time  befotn  the  return  day/'  Trtcas^  —  Harrington  v.  Harrington, 

service  on  the  return  day  is  a  defect  (Tex.  App.  1890)  16  S.  W.   Rep.  538; 

frhlch   Will   r%nd«r  lh<  judgment  te-  Cobb  k^.  BA>wii,  3  Tet.  App.  Civ.  Cas.. 

verslble  on  «fror  at  ttiib  instanct  of  tlie  §  314. 

judgment  debCDT  if  he  scck6  relief  in  Vermtririn  —  Biod^tt  #.  Brattleboro, 

prot^er  tlm^.      Dutton   v,   Hobson,    ^  st  Vt.  695. 

Kan.    196;  SImcoek  v.  Emporia  Firdt  Vir^iniat  -^  Cr^ws    v.    Garland,    2 

Nat.  Batik,  14  KaA.  599.  Munf.  (Va.)  491. 

SOW  aid  lif  WltMa  AttnMb.  ^  The  imgUlarity  ITot  Cured  by  luteadmaDt. 
judgment  debtor  or  his  lej^al  r«pre-  — Where  there  was  no  3et  vice  (ill  after 
tentative  is  th^  onl^r  person  who  6an  th«  f%turn  dty,  it  wiit  held  that,  the 
attack  a  default  jud^gment  on  the  prbceedinga  Were  irregular  upon  their 
grbund  that  th«  process  was  served  on  fatce«  and  not  to  be  cured  by  intend- 
the  tisturn  day,  and  such  attack  can  iie  menc,  artd  that  a  motion  10  dismiss  the 
made  only  In  direct  pmeeediAgs  Insti-  ptiocess  for  this  irregularity  was  no 
tured  for  that  purpose.  Armstrong  «.  waiver  thereof.  Blodgett  v,  Brattle- 
Grant,  7  Kan.  I85.  boros  b8  Vt.  695. 

1.  Schaeffer  v.  Waldo,  7  Ohio  St.  309.  iCotion  te  Diitaiiiw  ^  Though  acquies- 

ik  tpiMat  AMWarawie  of  the  defendant  cence  in  a  service  made  after  the  return 

by   hi^   attorneys  for  the  purpose  of  day  might  bind  the  defendant,  no  ac- 

moving  to  set  asidn  the  summon^  ahd  quiescence  can  be  implied  wtiere  the 

to    dismiss    the    attioit,    betAuse  the  Objection  ifl  promptly  taken  by  motion 

g^rvfre  Was  made  dn  the  return  day.  to  dismiss,  and  so  where  the  defendant 

will  tiot  hav«  the  effect  to  waive  servite  is  served  after  the  appearance  term, 

1M-  to  cilt-e  the  irreHruUr  service  aireiidy  and  appeats  at  the  first  term  after  the 

ftiade.     SiMcotk  vx  Emporia  First  Nat.  actual  service,  and  without  pleading 

Bank)  k4  Kan.  geo.  to  the  action    fhoves  to  dismiss  ihe 

Waiter  by  Kot  OD|wting.  -^  SerVke  of  Same  for  want  of  due  service^  the  mo- 

SUftitnons  oD  the  recurn  day  is  not  a  tion  should  be  granted.     Peck  t/.  La 

defeet  that  makes  the  judgment  void;  Roche,  86  Ga,.  314. 

and  if  a  party  permits  it  to  go  anchal-  SaalttOM    Iteetus     Of&oia. —  In    an 

ttnged  till  by  V-eason  of  the  lapse  of  Action  in  a  jUStice^s  court  it  appeared 

time  he  has  lost  the  right  to  colrtect  it,  from  the  record  that  the  original  sum- 

the  judgment  will  bt  bidding  on  hiM.  ihons  was  not  served  before  the  retura 

button  t/.  Hobson,  7  Kan.  196.  day,  but  thai  after  a  continuance  of 

fi.  Arkansas.  -^  Fetguson  v,   Ross,  5  Ihe  case  a  summons  was  served^  the 

Ark.  517.  return  on   which  did  not  show  that  it 

Dehivate.  —  Lofland  v.  Jefferson,  4  was  an  aliae^  nor  was  that  fact  shown 

Harr.  (Del.)  303.  by  an  entry  on  the  docket  or  recital  in 

Georgia,  <^  Peek  v*  La  Roche^  86  Ga.  the  record.     It  was  held  that  a  judg- 

314.  ment   founded  on    such    service  was 

Illinois.  —  Hitchcock    v,    Haight,   7  void,  the  presumption  being  that  the 

111.  603:    O'Brien    if.  Haynes,  61   111.  original  summons  was  executed  after 

494;  Draper  v.  Draper,  59  IH<  T19.  it    was   functus    officio,       Raiford    v. 

Mississippi,  -^  Foley    v.    McDonald,  Weefns,  68  Miss.  138. 

46  Miss.  '238;  Raiford  v,  Weem^  68  B.  Swinney  v.  Johnson,  18  Ark.  534; 

Miss.  138.  ScammoU  c^.  Chicago,  40  111.  146;  Morris 

New  Jersey.  —  Matthews  v.   Wame,  i».  Shfcw,  09  Kan.  661;  Moore  v,  Hagan. 

It  Ni.  r  L.  B95',  Btate  v.  Kennedy,  i»  fi  DuV.  (Ky.)  438;    Foy  v.   Harper,  3 

N.  j.   L.  22.     6ut  see  MtCracken  v.  ^a.  Ann.  875;  Shaw  v.  Dodge^  5  N.  H. 

Richardsoui  46  N.  Jt  L*  50.  462;    Vabderpoel   v.    Wright,    i   Cow. 
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The  rule  against  Sunday  service  is,  however,  relaxed  in  some 
states  by  statute,  in  cases  where  delay  in  making  such  service  will 
result  injuriously  to  the  {ylaintiff.^  In  some  states  it  is  held  that 
service  of  process  on  Sunday  is  merely  an  irregularity  which  may 
be  grouild  for  a  plea  in  abatement  or  a  motion  to  set  the  service 
aside,  but  will  not  render  a  judgment  by  default  either  void  or 
reversible.* 

LegAl  HolulnyB.  —  It  seems  that  service  of  process  upon  days  set 
apart  by  statute  as  legal  holidays  is  not  invalid  unless  expressly 
made  so  by  statute;^  but  it  has  been  held  to  bean  irregularity 

(N.  Y.)  209;  Van  Vechten  v.  Paddock,  or  some  other  person  makes  affidavit  to 

12  Johns.  (N.  Y.)  178;  Field  i/.  Park,  20  that  effect.      Paul   v,  Bruce,  o  Bush 

Johns.  (N.  Y.)  140;  Wood  v.  Brooklyn,  (Ky.)  317;  V0I2  ».  Tuit,  12  Ky.  L.  Rep. 

14  Barb.  (N,  Y.)425;  People  v,  Dewey,  506. 

(Supm.  Ct.  Spec.  T.)  23  Misc.  (K.  Y.)  Defendant  About  to  Leave  County.  —  In 

267;  Devries  v.  Summit,   86   N.    Car.  Arkansas,   if  a   writ  be  executed  on 

126;  Com.  V.  t)e  Puyter,  16  Pa.  Co.  Ct*  Sunday,  the  return  of  the  officer  must 

589.  show  thai  the  required  statutory  affi- 

But  see  Hastings  v.  Columbus,  42  davit  that  the  defendant  was  about  to 
Ohio  St.  585,  a  leading  case  on  the  sub-  leave  the  county  was  made  and  de- 
ject of  Sunday  laws,  wherein  it  is  held  livered  to  him.  Swinney  v.  Johnson, 
that  service  of  a  summons  or  notice  16  Ark.  5jj4. 

may,  in  OAiot  be  legally  made  on  Sun-  PlaintiPs  Claim  likely  to  Be  Loet.  — 
day  b/ a  sheriff,  constable^  or  coroner.  Code  Iowa,  g  2952,  allows  service  of 
See  also  Matthews  &.  Ansley,  31  attachment  on  Sunday  where  the  plain- 
Ala.  20.  tiff's    claim    will    otherwise    be  lost. 

As  to  Sunday  laws  in  general,  see  This   statute  does    not  limit  Sunday 

Am.   and   £ng.    Encyc.   of    Law,   tit.  service  to  a  writ  issued  on  that  day; 

Sunday,  but  a  writ  issued  on  Saturday  which 

As  to  service    by  publication  in   a  cannot  be  served  on  that  day  may  be 

Sunday    newspaper,    see     the    article  served  on  Sunday.    Richards  s'.  Schrei- 

PuBLiCATiON,  vol.  17,  p.  I02.  ber,  etc.,  Co.,  98  Iowa  422. 

la  Vermont  service  of  a  writ  cannot  2.  Comer  v,  Jackson,   50  Ala.  384. 

be   made   after  sunset    on    Saturday.  But  see  People  v.  Dewey,  (Supm.  Ct. 

Selectmen  v,  Weathersfield  Turnpike  Spec.  T.)  23  Misc.  (K.  Y.)  267. 

Co.,  2  Vt.  531;  Fifield  v.  Wooster,  21  Otjeotione  Most  Be  Timely.  — The  ob- 

Vt*  215.  jection  that  notice  of  the  proceedings 

But  if  the  service  be  beirun  before  was  served  on  Sunday  must  be  made 

the  setting  of  the  sun  on  Saturday  it  before  answer  or  the  hearing  on  the 

may  be  covnpleted  afterwards,     fifield  merits,  else  it  will  be  deemed  waived, 

r.   Wooster,   21   Vt,   215;    Pearson   v.  Grider  v.  Apperson,  38  Ark.  388. 

French.  9  Vt.  349.  3.  Glenn  v.   Eddy,  51  N.  J.  L.  255; 

Saturday  Observed  as  Holy  Day*  —  Pen.  Didsbury  v.  Van  Tassell,  56  Hun  (N. 

Code  N.  Y.,  %  27i»  forbids  the  service  Y.)423. 

of  process  in  a  civil  action  on  Saturday  Fourth  of  Jnly.  —  The  IVesi  Virginia 

upon. any  person  who  observes  that  as  statute  does  not  prohibit  the  service  of 

a    holy    day.      Martin .  v.    Goldstein,  legal   process    on   the   fourth   day  of 

(Rochester  Municipal   Ct.)    39    N.  Y.  July.     Horn  v.  Perry,  11  W.  Va,  694. 

Supp.  254,  20  N.  Y.  App.  Div.  203.  Lincoln's    Birthday.  —  In   Neio    York 

But  service  inadvertently  made  on  service  of  legal  process  upon  Lincoln's 

Saturday  will  not  render  the  judgment  birthday  (February  12)  is  not  invali- 

void.     Martin  v.   Goldstein,  20  N.  Y.  dated   by   the    fact   that  such   dav  is 

App.   Div.  203;  Marks  v.  Wilson>  (N.  designated  b3' statute  as  a  legal  noli- 

V.  Super.  Ct.)  II  Abb.  Pr.  (M.  Y.)  87.  day.     Matter  of  Bornemann,  6  N.  Y.* 

L  In  Xentacky  process  may  be  served  App.  Div.  524. 

on  a  legal  holiday  where  the  officer  niankigivin^    Day.  —  In    Connecticut 

having  tae  process  believes  that  service  service  of  civil  process  on  a  day  ap- 

oaanot  be  made  later,  or  the  plaintiff  pointed   by   the  governor  for    public 
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furnishing  ground  for  a  plea  in  abatement  or  a  motion  to  set  the 
service  aside.  * 

5.  Compnting  Time.  —  It  is  the  general  rule  that  in  computing 
time  in  respect  to  service  of  process  the  date  of  service  is  to  be 
excluded  and  the  return  day  included,  or  vice  versa;  in  other 
words,  that  one  of  the  days  is  to  be  counted,  but  not  both.*  It 
has  been  sometimes  held  that  both  of  the  terminal  days  must  he 
excluded,  leaving  the  specified  number  of  whole  days  between.' 

thanksgiving  is  prohibited  by  statute,  Massachusetts, — Butler  v.  Fessenden, 

and  such  service  is  void.    Gladwin  r.  12  Cush.  (Mass.)  78. 

Lewis,  6  Conn.  49.  Michigan.  —  Chaddock  v.   Barry.  93 

Election  Days.  —  In  New    York  pro-  Mich.  542. 

cess  cannot  be  served  upon  an  elector  Minnesota,  —  Smith    v.    Force,    31 

on   election   day.      Meeks  v,   Noxon,  Minn.  119. 

(Supm.  Ct.  Spec.  T.)  i  Abb-  Pr.  (N.  Y.)  Mississippi,  —  Morrison  v,  Gaillard, 

280;  Bierce  v.  Smith,  (Supm.  Ct.  Spec.  25  Miss.  194. 

T.)  2  Abb.  Pr.  (N.  Y.)4ii.  Missouri,  —  Sappington  v,  Lenz,  53 

But  it  seems  that  the  prohibition  ex-  Mo.  App.  44. 

tends  only  to  process  causing  duress  Nebraska,  —  Messick  v,  Wigent,  37 

and  not  to  an  injunction  or  subpoena.  Neb.  692;  White  v,  German  Ins.  Co., 

Wheeler  v.   Bartlett,   i    Edw.  (N.  Y.)  15  Neb.  660. 

323.    Nor  to  a  declaration  commencing  New  Jersey,  —  Den  v.  Fen,  8  N.  J.  L. 

suit.     Corlies  v.    Holmes,   20  Wend.  303;  Day  v.  Hall,  12  N.  J.  L.  203. 

(N.  Y.)68i.  North  Carolina, --TsLylor  v.  Harris, 

1.  Whitney  v.  Blackburn,  17  Oregon  82  N.  Car.  25. 

564.  Ohio,  —  Barto    v.     Abbe,    16    Ohio 

In  Paul  V,  Bruce,  9  Bush  (Ky.)  317,  408. 

it  was  held    that  where   service   was  Pennsylvania,  —  Harlan  v,  Tripp,  7 

made  on  July  4,  a  judgment  rendered  Pa.  Dist.  382. 

thereon  was  erroneous  unless  the  case  South  Carolina,  —  Buist  v.  Mitchell, 

was  one  in  which  the  statute  expressly^  3  Brev.  (S.  Car.)  485. 

allowed  process  10  be  served  on  a  legal  Tennessee,  —  Dickinson    v.    Lee,    2 

holiday.     See  also  Swinney  v.  John-  Coldw.  (Tenn.)  615. 

son,  18  Ark.  534.  Virginia,  —  Turnbull  v,  Thompson, 

2.  Alabama,  — Thrower  v,  Brandon,  27  Gratt.  (Va.)  306. 

89  Ala.  406.  Wisconsin,  —  Young  v,  Krueger,  92 

Illinois,  —  Bowman  v.  Wood,  41  III.  Wis.  361. 

203.  See  generally  Am.  and  Eng.  Encyc. 

Indiana,  —  Krohn  v.  Templin,  2  Ind.  of  Law  (2d  ed.),  titles  Service  of  Pro- 

146;    Martin  v,   Howell,  8    Ind.   501;  cess;   Time, 

Dugdale  v,  Ryan,  8  Ind.  529;  Womack  Three  Days  Before  Time  for  Appearanoe. 

V.  McAhren,  9  Ind.  6;  Martin  v.  Reed,  —  In   Foster  v.  Markland,  37  Kan.  32. 

9  Ind.  180;  Blair  v,  Davis,  9  Ind.  236;  it   was  held   that  a  summons  in   an 

Blair  r.  Manson,9  Ind.  357;  Kortepeter  action  before  a  justice  of  the  peace, 

V.  Wright,  15  Ind.  456;  Moffitt  v.  Bin-  issued  and  served  on  October  31,  to 

inger,  17  Ind.  195;  Monroe  v.  Paddock,  appear  at  two  o'clock  P.  M.  of  Novem- 

75  Ind.  422;  Reigelsberger  v,  Stapp,  91  ber  3,  was  served  three  days  before  the 

Ind.  311;  Kerr  z/.  Haverstick,  94  Ind.  time  for  appearance. 

178;  Baltimore,  etc.,  R.  Co.  z\  Flinn,  In  Leap  Tear  the  29th  of  February  is 

2  Ind.  App.  55.  counted   in   computing   the    lime    for 

Iowa,  —  Dilts  r.   Zeigler,   i  Greene  service  of  process.     Helphensiine  v, 

(Iowa)    164;    Temple    v,   Carstens,    i  Vincennes  Nat.  Bank,  65  Ind.  582. 

Greene  (Iowa)  492.  S.  O'Connor  v.  Towns,  i  Tex.  107; 

.    Kansas,  —  Foster    v.    Markland,    37  Jackson  v.  Dowdy,  (Tex.  Civ.    App. 

Kan.   32;    Schullz   v,   Hine,   39   Kan.  1895)  29  S.  W.   Rep.  693;  Trevino  v, 

334.  Garza,   i  Tex.  App.  Civ.  Cas.,  §  821; 

Kentucky,  —  Pollard  v,  Yoder,  2  A,  Ad  kins  z/.  Moore,  43  S.  Car.  173;  War- 

K.  Marsh.  (Ky.)  267;  Ogden  v.   Red-  ringion  v.  Tull.    5    Harr.   (Del.)   107; 

man,  3  A.  K.  Marsh.  (Ky.)  235.  Robinson  v.  Collins,  i  Harr.  (Del.)  498; 
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Whether  Saaday  Inolnded  in  OompaUtioii.  —  In  computing  the  time  for 
service,  intervening  Sundays  are  usually  counted,^  unless  the  last 
day  falls  on  Sunday,  in  which  case  it  is  not  counted.* 

6.  CoxLtinnaEoe  to  Perfect  Serviee.  —  In  cases  against  several 
defendants  in  which  judgment  must  be  against  all  or  none,  the 
court  will  grant  necessary  continuances  to  bring  in  defendants 
who  have  not  been  served ;  and  in  some  states  continuances  are 
allowed  by  statute  in  other  cases  for  the  purpose  of  perfecting 
service.' 

IV.  Plage  of  Ssbyicb  —  1.  Within  Territorial  JurifldiotioiL  of 
Court  —  a.  In  General  —  Necessity  for.  —  In  a  judicial  pro- 
ceeding to  enforce  a  personal  liability,  unless  the  defendant  has 
waived  service  of  process  by  appearance  or  otherwise,  he  must  be 
served  with  process  within  the  territorial  jurisdiction  of  the  court 
from  which  such  process  issued.* 

Dousman     v.     O'Malley,     i     Dough  on   the  defendant,  and  that  he   was 

(Mich.)  450;  Isabelle  z'.  Iron  Cliffs  Co.,  misled  by  this  information,   else   he 

57  Mich.   120;  Snell  v,  Scott,  2  Mich,  would  have  moved  for  an  order  giving 

N.  P.  io8.    But  see  Chaddock  v,  Barry,  further  time  to  perfect  service  at  the 

93  Mich.  542.  first  term  of  court  after  the  declaration 

Where  a  Homber  of  Entire  Bays  are  was  filed,   it  was  held    not  error  to 

required,  both  the  day  of  service  and  grant  such  order  at  the  second  term, 

the  day  of  appearance  are  to  be  ex-  giving  until  the  next  term  to  perfect 

eluded.     Den  v.  Fen,  8  N.  J.  L.  303.  service.     Allen  v.  Mutual  Loan,  etc., 

Oertain  Kvmber  of   Days  ** Between"  Co.,  86  Ga.  74. 

Two  Dates.  —  Where    the    statute    re-  4.  Pennoyes  v,  Neff,  95  U.  S.  714; 

quired  the  space  of  "  at  least  ten  days  Mexican  Cent.  R.  Co.  v,  Pinkney,  149 

betnreen  the  day  of  service  and   the  U.  S.   194;  Wilson   v,   Seligman,    144 

first  day  of  (he  next  term,"  it  was  U.S.  41;  Freeman  tf.  Alderson,  119  U. 

held  that  both  the  day  of  service  and  S.   185;  Ableman  v.  Booth,  21  How. 

the  first  day  of  the  term  must  be  ex-  (U.  S.)  506;  Kendall  v.  U.  S.,  12  Pet. 


(U. 
(U. 


eluded.     Robinson  v,  Foster,  12  Iowa  (U.  S.)  524;  Harris  v,   Hardeman,   14 

186.  How.  (U.  S.)  334;  U.  S.  V,  American 

1.  Womack  v.  McAhren,  9  Ind.  6;  Lumber  Co.,  85  Fed.  Rep.  827;  An- 
King  V,  Dowdall,  2  Sandf.  (N.  Y.)  131;  heuser-Busch  Brewing  Assoc,  v,  Peter- 
Ormsby  v,  Louisville,  79  Ky.  197.  son,  41  Neb.  897;  Auditor  v.  Davies,  2 
Compare  Snell  v,  Scott,  2  Mich.  N.  P.  Ark.  494;  Hiles  v.  Rule,  121  Mo.  248; 
108.  Melhop  V.  Doane,  31  Iowa  397.     And 

2.  Womack  v,  McAhren,  9  Ind.  6;  see  Baker  v.  Baker,  20  Pa.  Co.  Ct.  330, 
Turner  v.  Thompson,  23  Ga.  49:  28  Pittsb.  Leg.  J.  (Pa.)  298;  Yost  v, 
Baxley  v.  Bennett,  33  Ga.  146;  Ferris  Burns,  48  N.  J.  L.  356;  D'Arcy  v, 
V.  Plummer,  46  Hun  (N.  Y.)  515.  Ketrhum,  11  How.  (U.  S.)  165. 

Where  Both  Days  Ezoluded.  —  Under  The  Prooeis  of  a  Federal  Court  cannot, 
a  statute  requiring  the  space  of  ten  in  the  absence  of  express  authority 
days  to  elapse  between  the  day  of  serv-  conferred  by  Congress,  be  served  out- 
ice  and  the  first  day  of  the  term,  if  the  side  of  the  district  of  such  court.  U. 
intervening  time  expires  on  Sunday  S.  v.  Crawford,  47  Fed.  Rep.  561. 
that  day  will  not  be  excluded  from  the  Indian  Besenration.  —  In  Harkness  v. 
count.  Robinson  v.  Foster,  12  Iowa  Hyife,  98  U.  S.  476,  reversing  i  Idaho 
186.  See  also  Wood  v,  Galveston,  76  536,  it  was  held  that  a  defendant  on  an 
Tex.  126.  Indian  reservation  could  not  be  served 

8.  See  the  article  Continuances,  vol.  with  process  from  an   Idaho  district 

4,  p.  832.  court. 

Extending  Time  of  Serviee.  —  Where  Jnstioe's  Court*  —  Civil  process  from 

the  plaintiff's  counsel  testified  that  on  the  court  of  a  justice  of  the  peace  may 

his  inquiry  the  sheriff  informed  him  usually  be  served  at  any  place  within 

that  the  declaration  had  been  served  the  county.     Beach  v.  Baker,  25  N.  Y. 
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i.  Service  in  What  County.  —  Thus  it  is  the  general  rule 
that  the  process  of  the  court  of  one  county  cannot  be  served  in 
another  county  unless  authorized  by  statute.*  But  the  legisla- 
ture may  authorize  the  execution  in  one  county  of  process  from 
another**  and  in  most  of  the  states  there  are  statutes  authorizing 
service  of  process  in  certain  cases  in  any  county  in  the  state.' 

App.    Div.   9;  Taylor  v,   Jenkins.    11  writ  and  return,  and  dismiss  the  suit 

Oregon  274.  on  motion.     McCuUoch  v.  Ellis,  28  111. 

Prooett  from  District  of  Colnmbia. —  App.  439;  Safford  v.  Sangamo  Ins.  Co.. 

The  process  of  sabpcsena  and  execution  88  ill.  296.     See  generally  the  article 

at  the  instance  of  the  United  Stales  Venue. 

may  run  from  the  District  of  Columbia  8.  Tucker  v.  Real  Estate  Bank,  4  Ark. 

into  any  of  the  districts  of  the  United  431;  Elliott  v.  State  Bank,  4  Ark.  437. 

States.     In  re  Spencer,  MacArthur  &  See  also  Cochran  v.  Pyle,  10  Pa.  Co. 

M.  (D.  C.)  433.  Ci.  198. 

Service  on  Foreis^  Vesiel.  —  In  Pea-  By     Wh»t     Statute     Determined.  — 

body  V.   Hamilton,   106  Mass.  217,  it  Whether  the   process  may  be   served 

was  held  that  process  might  be  served  in  a  foreign  county  is  to  be  determined 

on  board  a  foreign  mail  vessel  from  a  by  the  statute  in  force  when  the  suit  is 

foreign  port,  even  though  such  vessel  brought.     Funk  v.  Ironmonger,  76  III. 

were  not  yet  moored  at  her  dock.  506. 

1.  Arkansas.  —  Auditor  v.  Da  vies,  2  OottHiied  to  Omos  Spedfled  in  Statute.  — 

Ark.  494.  The  power  to  serve  process  in  a  foreign 

Florida, — Sanchez    v,    Haynes,    35  county    Is    confined    to    the   cases   in 

Fla.  619.  which  the  statute  allows  it.     Wirtz  v. 

Illinois.  —  Safford  v,  Sangamo  Ins.  Henry,  59  III.  109;  Mahony  v,  Davis, 

Co.,  88  III.  296;  Mahony  v.  Davis,  44  44  III.  288;  Aspern  v.  Lamar  Ins.  Co., 

111.  288:  Wirtz  V,   Henry,  59  111.  109;  6  III.  App.   235:  Gaynor  ».  Wilde,  38 

Aspern  r.  Lamar  Ins.  Co.,  6  111.  App.  Pa.  St.  300. 

235;  Callender  v.  Gates,  45  III.  App.  Certified  Copy  of  Petitioa. —  In  Texas^ 

374.  where  service  of  citation  is  made  upon 

Michigan.  —  Baxter    v.    Grove,    92  a  defendant  outside  of  the  county  in 

Mich.  291;  Dewey  v.  Central  Car,  etc.,  which  the  action  is  pending,  he  must 

Co.,  42  Mich.  399:  Hartford  F.  Ins.  Co.  also  be  served  with  a  certified  copy  of 

«r.    Owen,   30    Mich.    441;    Tnrriil    v.  the    petition.     Sanders    v.    City   Nat. 

Walker,  4   Mich.   177:    Hannah,   etc..  Bank,  (Tex.  1889)  ^2  S.  W.  Rep.  110; 

Mercantile  Co.  v.  Mosser,  105  Mich.  18,  Crawford  v.  Wilcox,  68  Tex.  109;  Laz- 

2  Det.  Leg.  N.  37.  arus  v.  Barrett,  5  Tex.  Civ.  App,  5. 

Nebraska.  —  Bo  wen  v.  School  Dist.  S.  In  niinois,  where  it  is  alleged  in 

No.  3,  10  Neb.  265;  Walker  v.  Stevens,  the  declaration  that  the  cause  of  action 

52  Neb.  653.  arose  in  the  county  from    which    the 

Oregon.  —  Brown     v.      Deschuttes  process  issued,  and  that  the  plaintiff 

Bridge  Co.,  23  Oregon  7.  resides  in  such  county,  process  may  be 

See  also  Belknap  v.  Hayden,  i  Ky.  served  on  the  defendant  in  any  county 

L.  Rep.  119;  Barbour  v.  Newkirk,  83  wherein   he  may  be  found.     Linton  v. 

Ky.  529.  Anglin,  12  111.  284. 

Preeumptioii  as  to  Residence.  —  It  will  Kansas  —  Kotice  of  Motion.  —  Notice 

be  presumed  that  the  defendant  was  of  a   motion    under    Gen.  Stat.   Kan. 

a   resident  of  the  county   where  ser-  1889,  §   1192,  for  execution  against  a 

vice  was  made,  if  the  affidavit  of  service  stockholder  of  a  corporation,  may  be 

states  the  county  in  which  the  service  served  in  any  county  in  the  state.    Mc- 

was  made,  and  the  defendant  makes  Clelland  v.  Cragun,  54  Kan.  599. 

default.    Calderwood    v.    Brooks,    28  Kentnoky  —  Eaforeement  of  Mortgage 

Cal.  151.  Lien. —  In  Kentucky  the  summons  in 

Service  in  Wrong  County.  —  Where  a  an  action  to  enforce  a  mortgage  Hen 

defendant  was  sued  and  process  served  maybe  served  in  any  county  in  the 

upon  him  In  a  county  other  than  the  state,  and  the  plaintiff  will  be  entitled 

one  of  his  residence,  it  was  held  that  to  a  personal  judgment  as  well  as  a 

the  coun    might  properly   quash  the  judgment  for  the  enforcement  of  the 
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Whtfe  There  Are  Sereral  Defeadaiito  it  is  generally  provided  that  if 
one  of  them  is  served  In  the  county  in  which  the  action  is 
brought,  the  others  may  be  served  in  any  county  within  the 
state.  ^ 

2.  Service  on  Vonreudenta  WitkiB  Jnrifldietion  —  a.  Parties 
Voluntarily  Present.  —  If  a  nonresident,  not  exempt  from 
service  of  process,  comes  voluntarily  within  the  territorial  juris- 
diction of  the  trial  court,*  he  may  while  there  be  served  with 
process  in  a  civil  action,  and  such  service  will  give  the  court 
jurisdiction  to  render  a  personal  judgment  against  him.' 

lien.     Mitchell  v.  Fidelity  Trust,  etc.,  tit.  Service  of  Process;  and  as  to  the 

Co.,  20  Ky.  L.  Rep.    713,  (Ky.  1898)  47  methods  of  asserting  this  privilege,  sec 

S.  W.  Rep.  446.  this    woric,   toI.    16,    p.    968,    article 

Water  C&raft  Law  —  Xiehigan. —  Under  Privilege. 

he  Michigan   Water  Craft  Act,  process  8.  Reed  v.  Browning,  130  Ind.  575; 

may  be  served  outside  of  the  county.  Alley  v,  Caspari,  80  Me.  234;  Thomp- 

but  not  away  from  the  water.     Balcer  son  v,  Co  well,  148  Mass.  552;  Peabody 

V,  Casey,  19  Mich.  220.  v.  Hamilton,  106  Mass.  217;  Reeder  v. 

Xinneiota  —  Mnnlelpal    Court   of  8t,  Holcomb,    105   Mass.  93;    Baisley    v, 

Paul.  —  Where  the  amount  claimed  in  Baisley,  113  Mo.  544;  Fratt  v,  Wilson, 

an  action  in  the  municipal  court  of  the  30  Oregon  542;  Jewetc  v.  Garrett,  47 

city  of  St.    Paul   for  the  recovery  of  Fed,    Rep.   625.     And  see   Beckett  v. 

money  only  is  more  than  one  hundred  State,  10  Ind.  App.  408;  Union  Sugar 

dollars,  and  not  more  than  two  hun-  Refinery  v,  Mathiesson,  2  Cliff.  (U.  S.) 

dred  dollars,    the   summons    may   be  304;  Matter  of  Washburn,  (Surrogate 

served    in    any   county    in   the   state.  Ct.)  12  Misc.  (N.  Y.)  242,  disapproving 

Gould  V.  Johnston^  24  Minn.  188.  Matter  of    Porter,   (Surrogate   Ct.)    i 

Sommons  from  JTUtice*!  Court.  —  Under  Misc.  (N.  Y.)  489. 
the  Minn.  Laws  1870,  c.  79,  a  summons  Berdee  npon  Tniaeient  —  Plea  to  Jnris- 
issued  by  a  ju<;tice  may  be  served  in  diction. —  In  Smith  v.  Gibson,  83  Ala. 
an  adjoining  county  though  neither  284,  the  defendant  pleaded  to  the 
party  resides  in  the  county  where  it  is-  jurisdiction  that  at  the  time  the  pro- 
sued.     Tyrrell  v.  Jones,  18  Minn.  312.  cess  was  served  he  was  a  citizen  of 

Vehraaka  —  Attaehment    Agalnit  Ab«  another  state,   but  the   plea  did   not 

ioonding  Debtor.  ^  Where  an  action  is  deny  his  presence  within  the  jurisdic- 

instituted    by  attachment   against  an  tion,  nor  allege  that  he  was  fraud u- 

absconding  debtor  in  the  county  from  lently  induced  to  come  therein.     The 

which  he  absconded,  process  may  be  court  held  that  a  demurrer  to  the  plea 

served  upon  him  in  any  other  county  was  properly  sustained,  saying:  **  The 

of  the   state,   and    a    judgment    ren-  general  rule  is  that  every  country  has 

dered  on  such  service  will  te  valid  un-  jurisdiction  over    all    persons    found 

less  he  appears  and  contests  the  right  within  its  teriitorial  limits  for  the  pur- 

to  maintain  the  action  there.     Gandy  poses  of  actions  in  their  nature  tran- 

V,  Jolly,  35  Neb.  7x1.  sltory.     It  is  not  a  debatable  question 

Divoroe.  —  Where  an  action  for  dl-  that  such  actions  may  be  maintained  in 
vorce  is  commenced  in  the  county  any  jurisdiction  in  which  the  defend- 
where  the  plaintiff  resides,  the  sum-  ant  may  be  found  and  is  legally  served 
mons  may  be  served  on  the  defendant  with  process.  However  transiently  the 
in  any  other  county  in  tbe  state,  defendant  may  have  been  in  the  state, 
Brown  v.  Brown,  to  Neb.  349.  the    summons    having    been    legally 

A  Writ  Iseued  by  the  Supreme  Court  of  served  upon  him,  the  jurisdiction  of 
Nehraaka,  or  under  its  authority,  may  his  person  was  complete,  in  the  ab- 
be legally  served  in  any  county  in  the  sence  of  a  fraudulent  inducement  to 
state.     State  v.  Frazler,  28  Neb.  438,  come." 

1.  See  infra,  V.  4.  r.  Defendants  Re-  Pereon  Paftlng  through  State.  —  Where 
siding  in  Different  Counties,  service  was  made  on  a  defendant  within 

2.  As  to  what  Persons  Are  Privileged  the  jurisdiction  while  he  was  passing 
from  the  service  of  civil  process,  see  from  a  ferryboat  to  a  train,  en  route  to 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  another  state  and  with  no  intention  of 
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Pnienoe  EqniTalent  to  Beiidenoe.  —  For  the  purpose  of  serving  pro- 
cess, the  bodily  presence  of  a  person  within  the  jurisdiction  is 
regarded  as  equivalent  to  residence.^ 

b.  Parties  Decoyed  —  sorrioe  set  Aiide.  —  It  is  a  well-settled 
doctrine  that  where  a  person  is,  by  false  representation,  induced 
to  come  within  the  territorial  jurisdiction  of  the  court  so  that 
process  may  be  served  oni  him,  it  will  be  regarded  as  an  abuse  of 
process  conferring  no  jurisdiction  on  the  court,  and  such  service 
will  be  set  aside  upon  a  proper  application  for  that  purpose.* 

remaining  within  the   jurisdiction,   it  sq  Hun  (N.  Y.)  622.  20  Civ.  Pro.  (N. 

was  held  that  such  service  was  good.  Y.)  121;    Dunham  v.  Cressy,  (Supm. 

Jewett  V,  Garrett,  47  Fed.  Rep.  625.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  13;  Baker 

MasiaohoMtts  —  "  Farther   Votioe."  —  v.  Wales,  (N.  Y.  Super.  Ct.  Gen.  T.)  14 

Under  Gen.  Stat.  Mass..  c.  123,  S  28,  Abb.  Pr.  N.  S.  (N.  Y.)  331;  Metcalf  v, 

providing  for  the  continuance  of  the  Clark,  41  Barb.  (N.  Y.)45:  Carpenter 

action    in    certain   cases   and   further  v.    Spooner,    z    Sandf.    (N.    Y.)    717; 

notice  of  its  pendency,  a  nonresident  Steiger  v.    Bonn,   (U.  S.  Cir.    Ct.)  59 

defendant  personally  served  within  the  How.    Pr.    (N.   Y.)  496;     Higgins    v, 

jurisdiction  is  not  entitled  to  further  Dewey,  (N.  Y.  City  Ct.  Gen.  T.)  13  N. 

notice.       Reeder     v,     Holcomb,     105  Y.  Supp.  570,  affirmed  (C.  PI.  Gen.  T.) 

Mass.  93.  27  Abb.  N.  Cas.  (N.  Y.)  81;  Goupil  v. 

1,  Alley  V,  Caspari,  80  Me.  234,  Simonson,  (Supm.  Ct.  Spec.  T.)  3  Abb. 
Presumption  of  Beiidenoe. —  In  Glass  Pr.  (N.  Y.)  474.     See  also  Bulkley  r. 

V.  Doane,  15  HI.  App.  66,  it  was  said  Bulkley,  (Supm.  Ct.  Spec.  T.)  6  Abb. 

that  where  a  person   was  found  and  Pr.  (N.  Y.)  307. 

served   with  process  within  the  juris-         Ohio,  —  Miami  Powder  Co.  v.  Gris- 

diction,  he  might  be  presumed,  nothing  wold,  6  Am.  L.   Rec.  464,  5  Ohio  Dec. 

further  appearing,  to  be  a  resident.  (Reprint)  532.     See  also  Exp.  Everts, 

2.  Connecticut,  —  Hill  v,  Goodrich,  32  2  Disney  (Ohio)  33. 

Conn.  588.  Pennsylvania^  —  Hevener  v.  Heist,  9 

Indiana,  —  Duringer  v.  Moschino,  93  Phila.  (Pa.)  274,  30  Leg.  Int.  (Pa.)  46; 

Ind.  495.  Sloan  v.  Green,  7  W.  N.  C.  (Pa.)  408; 

Iowa,  —  Toof  V.   Foley,  87  Iowa  8;  Hostetter  v.   Hirsch,  14  Lane.  L.  Rev. 

Dunlap  V.  Cody,  31  Iowa  260.  (Pa.)  no;  Fry  v.  Gheen,   14  Lane.  L. 

Kansas,  —  Van  Horn  v.  Great  West-  Rev.  (Pa.)  112.     Compare  Luckenbach 

cm   Mfg.   Co.,  37  Kan.   523;  Stale  v,  v.  Anderson,  47  Pa.  St.  123;  Fearl  v, 

Simmons,  39  Kan.  265.     See  also  Wells  Hanna,  129  Pa.  St.  588. 

V,  Patton,  50  Kan.  732.     But  sec  Car-  Vermont,  —  Steele   v.    Bates,  2  Aik. 

ney  v,  Taylor,  4  Kan.  178.  (Vt.)  338.  16  Am.  Dec.  720. 

Kentucky,  —  Wood  v.  Wood,  78  Ky.  Wisconsin,  —  Townsend  s/.  Smith,  47 

624.  Wis.  623.. 

Afichigan,  —  Copas  v,  Anglo-Ameri-  United    States.  —  Fitzgerald,     etc., 

can  Provision  Co.,  73  Mich.  541.  Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98: 

Minnesota,  —  Columbia  Placer  Co.  v,  Blair  v.  Turtle,  t  McCrary  (U.  S.)  372: 

Bucyrus  Steam   Shovel,  etc..  Co  ,  60  Union  Sugar  Refinery  v,  Mathiesson, 

Minn.  142;  Chubbuck  v.  Cleveland,  37  2  Cliff.  (U.  S.)  304. 

Minn.  466,  5  Am.  St.  Rep.  864.  Senrioe  Set  Aside  but  Hot  SammonB. — 

Missouri,  —  Vastine  v.  Bast,  41  Mo.  Where  a  person  is  inveigled  within  the 

493;     Byler    v.    Tones,    79    Mo.    261;  state  for  the  purpose  of  serving  civil 

Christian  v,  Williams,  ^11  Mo.  429.  process  upon  him,  this  is  ground  for  an 

New  Jersey,  —  Williams  v.  Reed,  29  order  setting  aside  the  service  of  the 

N.  J.  L.  385;  Heston  v.  Heston,  52  N.  summons,  but  not  the  summons  itself. 

J.  Eq.  91.  Metcalf  v.  Clark,  41  Barb.  (N.  Y.)  45. 

New    K^r>(.  —  Wyckoff  r.    Packard,  False  Xepretentatioiui  Made  to  Third 

(N.  Y.  City  Ct.  Spec.  T.)  20  Abb.  N.  Person.  —  Where  the  fraudulent  repre- 

Cas.  (N.  Y.)  420;  Graves  v.  Graham,  sentations  are  made  to  a  third  person 

(N.  Y.  City  Ct.  Gen.  T.)  43  N.  Y.  Supp.  with  the  expectation  and  purpose  that 

510,  affirmed  (Supm.  Ct.  App.   T.)   19  they  should  be  acted  upon  by  the  de- 

Misc.  (N.  Y.)  618;  AlleQ  V,  Wharton  fendaut,  who  does  act  upon  them  and 
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What  If  ftandiilMit  B«pnmtetloa.  —  What  constitutes  a  fraudulent 
representation  within  the  purview  of  these  decisions  is  a  question 

depending  somewhat  upon  the  facts  of  the  particular  case ;  but 
it  seems  that  any  representation  made  by  the  plaintiff  or  his 
agent,  whether  true  or  false,  is  fraudulent  if  made  with  a  fraudu- 
lent intent,  and  if  the  defendant  is  thereby  decoyed  within  the 
jurisdiction.* 

thereby  comes  within  the  jurisdiction  settling  a  claim,  but  such  request  was 

of  the  court,  service  of  process  upon  made  with  the  undisclosed  intent  that, 

him   will  be  invalid.      Chubbuck    v.  if  the  debtor  did  not  come  to  terms,  he 

Cleveland,   37   Minn.  466,  5  Am.   St.  shoud  be  served  with  process,  it  was 

Rep.  864.  held  that  service  under  such  circum- 

Deooying  with   Intont   to    Amst   on  stances    was  effected    by  deceit    and 

Criminal    Ohargo.  —  In    Townsend    v.  would  be  set  aside  on  motion.     Balcer 

Smith,  47  Wis.  623,  it  was  held  that  v.  Wales,  (N.  Y.  Super.  Ct.  Gen.  T.)  14 

where  the  defendant  in  a  civil  action  Abb.  Pr.  N.  S.  (N.  Y.)  331. 
had   been  induced   by  the  plaintiff's        Divoroo  —  Husband's  Boquest  to  Wife  to 

fraudulent    representations    to    come  Hoot  Him.  —  Where  the  petitioner  in  a 

within   the   jurisdiction   of  the  court,  divorce   suit   wrote   to  his  wife,   who 

the  service  of  civil  process  upon  him  resided  In  another  state,  asking  her  to 

would  be  set  aside,  although  the  de-  meet  him  at  a  certain  place  within  the 

sign  of    the    representations    was    to  jurisdiction,  and,    instead  of  himself 

obtain    his    arrest    upon    a    criminal  meeting  her  at  the  appointed  place,  had 

change,   and   the   introduction  of   the  the  sheriff  there,  who  served  citation 

civil  action  was  an  afterthought.  on   her,  it   was  held  that  the  service 

IMschargo  on  Haboas  Corpus.  —  In  Hill  should  be  set  aside  as  fraudulent.    Hcs- 

V.  Goodrich,  32  Conn.   588,   a  debtor  ton  v,  Heston.  52  N.  J.  Eq.  91. 
was  decoyed  by  false  pretenses  from        Forged  Telogram.  —  Where  by  means 

the  state  of  Massachusetts  where  he  re-  of  a  forged  telegram  a  defendant  was 

sided,  into  Connecticut,  for  the  purpose  enticed  within  the  jurisdiction,  and  on 

of  being  sued  in  the  latter  state,  and  his  arrival   was  served   by  a  United 

upon  his  arrival  his  body  was  attached  States  deputy  marshal,  who  had  been 

in  the  suit.     It  was  held  that  such  pro-  engaged  by  the  plaintiff  to  make  such 

ceeding  was  a  fraud  upon  the  debtor,  service,  it  was  held  that,  notwithstand- 

and  he  was  discharged  on  a  writ  of  ing  a  lack  of  knowledge  on  the  deputy 

habeas  corpus.  marshal's  part  as  to  the  forged  tele- 

Dwnageo  Also  BoooTorablo.  —  In  Steele  gram,  yet  the  undisputed  facts  raised 
V,  Bates,  2  Aik.  (Vt.)  338,  it  was  held  so  strong  a  presumption  against  the 
that  a  party  decoyed  into  the  jurisdic-  plaintiff  or  his  agent,  who  accompanied 
tion  by  a  promise  not  to  sue  him  could  the  oflSrer,  that  it  was  upon  him  to  offer 
not  only  avoid  the  service  of  process,  in  rebuttal  proof  that  he  was  not  a 
but  could  recover  damages  for  the  party  to  the  deception  whereby  the  de- 
breach  of  such  promise.  fendant  was  brought  within  the  juris- 

Judgmont  ConeloiiTe  imtil  Sot  Aiido, —  diction.    Steiger  v.  Bonn,  (U.  S.  Cir. 

A  judgment  recovered  against  a  pary  Ct )  59  How.  Pr.  (N.  Y.)496 
decoyed  into  the  jurisdiction  for  the        Promiio  to  Waive  Jnry  Trial.  —  Where 

purpose  of  serving  process  is  conclu-  the  defendant,  who  resided  outside  of 

sive  until  reversed  or  set  aside,     Steele  the  state,  was  induced  to  come  within 

V.  Bates,  2  Aik.  (Vt.)  338.  the  jurisdiction  of  the  court   by  the 

1.  Wood  V,  Wood,  78  Ky.  624.  promise  of  the  plaintiff  to  waive  a  jury 

In  Duringer  v.    Moschino.   93   Ind.  trial  and  try  the  case  on  a  speci^ed 

495,  it  was  held  that  a  request  to  come  day,  and   thereafter  the   plaintiff  de- 

within  the  jurisdiction  and  defend  an  manded  a  jury  trial,  it  was  held  that 

attachment  suit  actually  pending  there  the  service  and  all  proceedings  thereon 

was  not  a  fraudulent  device.  would   be  set  aside.     Graves  v,  Gra- 

Invitad  to  tho  FlaintUTs  Offloo  far  Pur-  ham,  (N.  Y,  City  Ct.  Gen.  T.)  43  N.  Y. 

poio  of  Bottling  Claim.  —  Where  a  debtor  Supp.  510,  affirmed {^^^m,  Ct.  App.  T.) 

was  enticed  to  come  within  the  juris-  19  Misc.  (N.  Y.)  618. 
diction  by  a   request  that  he  come  to        RoprMontation     Xado    by    PlaintliPi 

the  plaintiff's  office  for  the  purpose  of  Agont.  —  Where  an  agent  of  the  plaiq^ 
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VsMstlty  fw  Sktwiay  FMad.  —  In  order  to  avoid  service  it  must  be 
dearly  shown  that  the  defendant's  presence  within  the  jurisdic- 
tion was  procured  by  fraudulent  representations ;  ^  and  where 
one  has  come  within  the  jurisdiction  voluntarily,  the  fact  that 
the  process  server  afterwards  resorts  to  stratagem  to  effect  service 
upon  him  will  furnish  no  ground  for  setting  the  service  aside.' 

Property  Deooyed  Within  JnriBdiotion.  —  Where  property  is  fraudu- 
lently decoyed  within  the  jurisdiction  and  seized^  such  an  abuse 
of  process  will  give  the  court  no  jurisdiction,  and  the  property 
must  be  discharged.' 

tiff  enticed  the  defeqdant  into  the  juris-  morq,  etc.,  11.  Co,,  46  N,  Y.  Super.  Ct. 

diction  with  the  ostensible  purpose  of  377. 

negotiating  with   him   regarding  em-  jp^ondant  Coming  Within  Jorisdiotioi^ 

ployment,  but  really  for  the  purpose  of  on  Hii  Own  BosinoH.  —  Where  an  officer 

obtaining  an  adjustment  of  a  contro-  sent  a  message  to  a  defendant  residing 

versy  between  the  plaintiff  and  a  third  outside  of  the    jurisdiction,    that    he 

party,  with  which  controversy  the  de-  wished  to  see  him  on  important  busi- 

lendant  was  connected,  and  failing  to  ness,   and    thereafter    the    defendant 

obtain   such  adjustment   the   plaintiff  came  within   the  jurisdiction,   not  in 

caused  the  defendant  to  be  served  with  response  to  the  message,  but  on  busi- 

process,  it  was  held   that  the  service  ness  of  his  own,  it  was  held  that  service 

should  be  vacated  on  motion.     Alle^i  upon  him  by  the  officer  was  not  in- 

V.   Wharton,  59  Hun  (N.  Y.)  622,   20  valid.     Volz  v.   Tutt,   12  Ky.  L.  Rep. 

Civ.  Pro.  (N,  Y.)  121.  506. 

Bequest     for    BTisinQ89    Interview.  —  Where  Ko  lAJnry  Arises  from  Deception. 

Where  9  defendant  residing  outside  of  — A  deception  practiced  upon  the  de- 

the  jurisdiction  c^me  into  the  slate  in  fendant  by  the  plaintiff,  by  which  the 

response  to  a  letter  froip  a  clerk  of  the  former   was   induced   to  come  within 

plaintiff's  attorney,  by  which  he  was  the  county  where  the  suit  was  begun 

{ed  to  believe  that  some  one  desired  a  ^nd  process  served  upon  him,  where 

business  interview  with  him,  a  service  no  injury  wt^s  occasioned  thereby,  is 

procured  by  such  means  was  set  aside,  not  such  fraud   as  to  amount  to  an 

Wyckoff  V,  Packard,  (N.  Y.   City  Ct.  abuse  of  the  process  of  the  court  for 

Spec.  Tj  20  Abb.  N.  Cas.  (N.  Y.)42o,  which   relief   will  be  granted.  .  Com- 

See  also  Dunham  z/.  Cressy,  (Supm.  Ct,  mercial   Nat.    Bank   v,    Davidson,    18 

Gen.  T.)  4  N.  Y,  Supp,  13.  Oregon  57. 

X,  Gilbert    v.    Burg,   gi    Wis.    358,  SOTipe  at  Cattle  Garden.  —  An  imm|- 

wherein  it  was  held  that  personal  serv-  grant  into   the    United    States   being 

ice  upon  a  nonresident  within  the  juris*  obliged   by  the  federal   laws   to  land 

diction  would  not  be  set  aside  on  the  at  Castle  Garden,  New  York,  on   his 

ground  that  he  was  decoyed  within  the  arrival  in  this  country,  a  service  upon 

state  for  the  pprpose  of  obtaining  serv-  him  there  was  not  a  service  obtained  by 

ice,  where  the  evidence  failed  to  estab-.  fraud  or  duress  so  as  to  justify  setting 

lish  a  fraudulent  contrivance,  or  that  it  ^side.       Ziporkes    v,    Chmelniker, 

his  presence  in  the  state  was  procured  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  St.  Rep. 

thereby,  215, 

?acte  Set  TTp  by  Answer.  —  The  facts  8.  Moynahaa  v.  Wilson,  2  Flipp.  (U. 

disclosing  the  fraud  may  be  set  up  by  S.)   130;    Chubbuck  v.   Cleveland,   37 

answer;  and  an  answer  by  a  defend-  Minn.  466. 

ant   nierely  setting    up   that   he    was  In   Copas  v,  Anglo-American   Pro- 

fraudulently   decoyed  into   the  juris-  vision  Co.,  73  Mich.  541,  the  plaintiff 

diction  in  order  to  obtain  service  upou  induced  the  defendant  to  ship  goods 

him,  and  protesting  against  the  exer-  into  the  state  for  the  sole  purpose  of 

cise  of  jurisdiction,  is  not  such  an  ap-  attaching  them    and    thus    obtaining 

pearance   as   to   waive    the   objection  jurisdiction  of  the  defendant,  a  non- 

that  the  service  was  obtained  by  fraud,  resident.     It  was  held  that  jurisdiction 

Chubbuck  v,  Cleveland,  37  Minn.  466.  over  the  defendant  could  not  be  ac- 

S.  Atlantic,  etc.,  Jcl.  Co,  v,  Balti-  quired  by  such  means, 
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c.  Parties    Brought    In   on   Criminal    Process.  —The 

fraudulent  arrest  of  a  person  on  criminal  process,  in  order  to 
bring  him  within  the  jurisdiction  of  the  court  for  the  purpose  of 
serving  him  with  civil  process,  is  an  abuse  of  process,  and  on 
proper  application  the  service  will  be  set  aside.*  But  where  a 
fugitive  from  justice  is  brought  into  the  state  on  a  bona  fide 
criminal  charge,  and  not  as  a  mere  pretext,  he  may  be  served 
with  civil  process.* 

3.  Service  Outside  of  Jurisdiction  —  a.  In  General.  —  It  is  well 
settled  that  a  state  may,  by  statute,  prescribe  methods  for  bring- 

Troperty  Seited  in  Anothtr  County. —  judicial  process,  either  civil  or  crimi- 

Where  a  sheriff  wenc  out  of  his  county  nal,  where  the  service  of  such  process 

and  seized  property  under  pretense  of  was  obtained  only  by  the  infraction  of 

acting  by   virtue  of  a  writ  of  attach-  some  law,  or  in  violation  of  some  well- 

ment,  and  after  getting  it  inside  of  his  recognized    rule    of    honesty    or    fair 

own  county  made  a  formal  levy  under  dealing,  as  by  force  or  fraud.     Such  a 

a  writ  in  his  possession  when  the  prop-  service   would   not  only  be  a   special 

eriy  was  seized,  it  was  held  that  such  wrong   against    the    individual    upon 

levy    was    illegal    and    the    property  whom   the  service  was  made,   but  it 

should    be    discharged.       Pomroy    v,  would  also  be  a  general  wrong  against 

Parmlee,  9  Iowa  144.  society   itself  —  a   violation    of    those 

Set  Aside  After  Bemoval    to  Federal  fundamental  principles  of  mutual  trust 

Coort. — Where  property  was  fraudu-  and  confidence  which  lie  at  the  very 

lently  decoyed  within  the  jurisdiction  foundation  of    all   organized   society, 

of  a  state  court,  and   replevied,   and  and   which  are  necessary  in  the  very 

the  defendant  obtained  a  removal  to  nature   of  things   to   hold   society  to- 

the  federal  court,  it  was  held  that  a  gether." 

motion  to  set  aside  the  service  of  the  A  Person  Cannot  Be  Said  to  Be  "  Found  " 

writ  did  not  come  too  late  after  the  re-  in  a  county  other  than  that  of  his  resi- 

moval.     Moynahan  v.  Wilson,  2  Flipp.  dence,    within    the    meaning    of    the 

(U.  S.)  130.  statute  governing  service  of  process, 

1.  McNab  V,  Bennett,  66  111.  157;  where  he' is  taken  there  under  arrest 
State  7'.  Simmons,  39  Kan.  262;  Byler  on  a  false  charge  of  crime  merely  to 
V,  Jones,  79  Mo.  261;  Christian  v.  get  service  of  process  there.  McNab 
Williams,  in  Mo.  429  {overruling  r.  Bennett,  66  111,  T57. 
Byler  v.  Jones,  22  Mo.  App.  623);  Ben-  Plea  to  Jurisdiction.  —Where  a  pris- 
ninghoff  v.  Oswell,  (Supm.  Ct.  Spec,  oner  is  brought  within  the  jurisdiction 
T.)37  How.  Pr.  (N.  Y.)235:  Lagrave's  by  an  abuse  of  criminal  process,  he 
Case,  (Supm.  Ct.  Spec.  T.)  14  Abb.  may  set  forth  the  facts  in  an  answer  in 
Pr.  N.  S.  (N.  Y.)  333,  note;  Underwood  the  nature  of  a  plea  to  the  jurisdiction, 
z\  Fetter,  6  N.  Y.  Leg.  Obs.  66;  Comp-  and  it  will  be  considered  a  good  de- 
ton  t/.  Wilder,  40  Ohio  St.  130;  Addicks  fense.  Byler  v.  Jones,  79  Mo.  261. 
V.  Bush,  I  Phila.  (Pa.)  19,  7  Leg.  Int.  And  see  generally  the  article  Privi- 
(Pa.)  7.  See  also  Nichols  v.  Good-  lege,  vol.  16,  p.  968. 
heart,  5  III.  App.  574;  Com.  v.  Dan-  Habeas  Corpus  and  Certiorari.  —  A  per- 
iel,  4  Clark  (Pa.)  49,  6  Pa.  L.  J.  son  brought  within  the  jurisdiction  on 
330.  a  criminal  charge  may  resort  to  habeas 

Fraudulent  Arrest  in  Another  State.  —  corpus  and  certiorari  to  avoid  civil  pro- 

In  State  v.  Simmons,  39  Kan.  262,  the  cess  served  upon  him  by  such  means, 

court   said:  "It  would  not  be  proper  And  notwithstanding  theorderof  arrest 

for  the  courts  of  this  state  to  favor,  or  be  valid  on  its  face,  the  prisoner  may 

even  to  tolerate,  breaches  of  the  peace  show  these  extrinsic  facts  which  entitle 

committed  by  their  own  officers  in  a  him  to  a  discharge.     Lagraves'  Case, 

sister  state,  by  sustaining  a  service  of  (Supm.  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S. 

judicial  process  procured  only  by  such  (N.  Y.)  333,  note. 

a    breach   of    the    peace.     Indeed,    it  3.  Williams  v.  Bacon,  10  Wend.  (N. 

would  not  be  proper  for  any  court  in  Y.)  636;  Nichols  r.  Goodheart,  5   111. 

any  state  to  sustain  a  service  of  any  App.  574. 
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ing  into  court  parties  upon  whom  personal  service  within  the 
jurisdiction  cannot  be  had.* 

b.  How  Made  —  irsaaiiy  by  Publication.  —  The  Statutes  usually 
provide  that  service  of  process  upon  persons  who  cannot  be  per- 
sonally served  within  the  jurisdiction  after  the  exercise  of  due 
diligencjc  shall  be  made  by  publication;  *  and  where  any  other 

mode  is  provided  by  statute  it  is  equivalent  only  to  service  by 
publication,  and  can  have  no  greater  effect.* 

1.  See  the  article  Pubucation,  vol.  Ecddenoe  Temporarily  Oat  of  State.  — 

17,  p.  26;  and  see  generally  the  fol-  In  some  cases  it  has  been  held  that  the 

lowing  cases:    £«'ans  v.  Scribner,   58  temporary  absence  from  the  state  of  a 

Fed.  Rep.  303;  Crawford  v.  Foster,  84  resident    defendant    will    not    justify 

Fed.    Rep.   939,   56   U.   S.   App.    231;  service  outside  the  state.     Spinney  c. 

Salisbury  v.  Sands,  2  Dill.  (U.  S.)  270;  Spinney,  87  Me.  484;  Lark  i.  Chappell, 

Fuller  V.  Foote,  56  Conn.  341;  Young  i  McCord  L.  (S.  Car.)  566. 

V,  Bullen,   19  Ky.  L.  Rep.  1561,  (Ky.  2.  See  the  article  Publication,  vol, 

1897)  43   S.   W.   Rep.  687;   Gilbert  v.  17.  p.  26. 

Gilbert.  13  OhioCir.  Ct.  29,  7  Ohio  Cir.  8.  California,  —  Hahn  v.   Kelly,  34 

Dec.  58;   Jones  v.  Dillihanty,  68  Vr.  Cal.  391;  La  Fetra  v.  Gleason,  loi  Cal. 

490.  246;  McBlain  i:  McBlain,  77  Cal.  507. 

Inlknt     Defendants.  —  The     Illinois  Colorado.  —  Denny     v.    Ashley,    12 

statute  authorizing  service  upon  **  any  Colo.  165. 

defendant   residing  or  being   without  /070a.  —  Mooney  v.  Union  Pac.   R. 

this  state"  applies   10  infant  defend-  Co.,  60  Iowa  346. 

ants.     Hale  v.  Hale,  146  111.  227.  Kansas.  —  Marion  County  v.  Welch, 

In    jQitiee*8    Court. —  The    Vermont  40  Kan.   767;  Adams  v.  Baldwin,  49 

statutes  providing  for  ser<^ice  outside  Kan.  781. 

of  the  state  are  applicable  to  actions  Nebraska,  —  Anheuser-Busch  Brew- 
before  a  justice  of  the  peace.     Hogle  ing  Assoc,  v.  Peterson,  41  Neb.  897. 
V.  Mott,  62  Vt.  255.  New    York,  —  Fiske    v.    Anderson, 

A  Party  !■  "Ont  of  the  State,"  with  (Supm.  Ct.  Gen.  T.)  12  Abb.   Pr.  (N. 

respect  to  notice  of  process  served  by  Y.)  8;  Brooklyn  Trusi  Co.  v.  Bulmer, 

copy  at  his  last  and   usual'  place  of  49  N.  Y.  84;  Waffle  v.  Coble,  53  Barb, 

abode,   where   he   has    commenced   a  (N.  Y.)  517;  Crouter  v.  Crouter,  (Supm. 

journey  leading  out  of  the  stale,  and  Ct.  Gen.   T.)  17  N.   Y.  Supp.  758,63 

has  progressed  so  far,  although  not  be-  Hun  (N.  Y.)  630;  Matthews  v.  Gilleran, 

yond  the  state  limits,  as  that  notice  of  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp.  74, 

the  suit  conid  not  probably  overtake  58  Hun  (N.  Y.)  607;  Fetes  v.  Volmer, 

him.     Marvin  v,  Wilkins,  i  Aik.  (Vt.)  (Supm.   Ct.  Gen.   T.)  8   N.   Y.  Supp. 

107.  294. 

Puty  Doeoyed  Out  of  State.  —  Where  North  Carolina,  —  Long  v.  Home 
the  officer  charged  with  the  service  of  Ins.  Co.,  114  N.  Car.  465;  Mullen  v, 
a  writ,  in  an  action  upon  a  note,  Norfolk,  etc.,  Canal  Co.,  114  N.  Car.  8. 
**  watched  the  defendant  at  work  in  Pennsylvania.  —  Snyder  v.  Snyder, 
his  field,  and  waited  till  the  plaintiff's  10  Phila.  (Pa.)  306,  32  Leg.  Int.  (Pa.)40. 
agent  and  the  real  owner  of  the  note  South  Carolina.  —  Armstrong  v, 
enticed  the  defendant  out  of  the  state,  Brant,  44  S.  Car.  177. 
and  neglected  to  make  service  of  said  Wisconsin.  —  Wilmot  v.  Smith,  86 
writ,  thoajjh  he  had  fair  opportunity  Wis.  209;  Pier  v.  Amory,  40  Wis.  571. 
for  so  doing,**  and  after  the  defendant  Mailing  Copy  of  Summons — PubUca 
had  left  the  state,  made  service  of  the  tion.  —  Act  1891  N.  Car.,  c.  120,  pro- 
writ  by  attaching  his  real  estate,  it  was  viding  that  in  attachments  against 
he)d|  upon  a  plea  in  abatement  to  said  nonresidents  it  would  be  sufficient  to 
writ,  that  the  service  thereof  was  void,  mail  a  copy  of  the  summons  '*  to  the 
and  the  return  of  the  officer,  setting  sheriff  or  other  process  officer  of  the 
forth  a  valid  service,  might  be  con-  county  and  state  where  the  defendant 
tradicted  by  evidence  of  these  facts  in  resides,'*  in  lieu  of  publication,  was 
the  snit  between  the  parties  to  the  held  not  to  substitute  the  new  method 
writ.     Nason  v,  Esten,  2  R.  I.  337.  for  service  by  publication,  but  merely 
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SututM  Must  Be  Followed.  —  Whatever  method  the  statutes  provide 
is  in  derogation  of  the  common-law  requirement  of  personal 
service  within  the  jurisdiction,  and  consequently  the  directions 
of  the  statute  must  be  followed  in  order  for  the  service  to  have 
any  validity.^ 

c.  Effect  in  Proceedings  in  Personam.  —  The  courts  of 
one  state  cannot,  by  service  of  process  in  another  state,  acquire 
jurisdiction  to  render  a  personal  judgment  against  a  nonresident 
defendant  so  served,*  unless  he  makes  a  voluntary  appearance  to 

to  add  another  mode  of  service.     Mul-  (Mass.)    198;     Leonard    v.    Bryant,   2 

len  V.  Norfolk,  etc..  Canal  Co.,  114  N.  Cush.  (Mass.)  32;  Morrison  v.  Under- 

Car.  8.  wood,  5  Cush.  (Mass.)  52;    Smith   v, 

1.  Adams «/.  Heckscher,  80  Fed.  Rep.  Paige,   4  Allen  (Mass.)  94;    Clark  v. 

742;  Murdock  v.  Hillyer,  45  Mo.  App.  Fowler,    5   Allen  (Mass.)  45;    Downs 

287;  Hay  ward  7/.   Hartshorn,  3  N.  H.  v.  Fuller,  2  Met.  (Mass.)  135;  Leonard 

igS;  Armstrong  v.  Brant,  44  S.  Car.  177;  v.  Bryant,   11  Met.  (Mass.)  370;  Bul- 

Woldert  v.  Durst,  15  Tex.  Civ.  App.  lard  v,  Brackett.  2  Pick.  (Mass.)  85; 

8t;    Washbnrn    v.    New    York,    etc.,  Blanchard  v.  Wild,  i  Mass.  342;  Smith 

Min.  Co.,  41   Vt.   50;  Raub  v.  Otter-  v.    Rice,    11     Mass.    507.      See    also 

back,  89  Va.  645.     And  see  Higgins  v.  Picquet,  Appellant,  5  Pick.  (Mass.)  65; 

Beck  with.    102    Mo.    456;    Fisher    v.  Arnold  v.  Tourtellot,  13  Pick.  (Mass.) 

Fredericks,  33  Mo.  612:  Adams  f.  Bald'  172;  Rand  v,   Hanson,  154  Mass.  87; 

win,  49  Kan.  781:  Bell  v.  Good,  (N.  Y.  Graves  v.  Cushman,  131  Mass.  359. 

City  Ci.)  22  Civ.  Pro  (N.  Y.)  317,  356;  8.  Arkansat,  —  Ford   v,   Adams,    54 

Hale  V.   Hale,  146  III.  227.     And  see  Ark.  137. 

also  the  article  Publication,  vol.  17,  Colorado,  —  Denny    v,    Ashley,    12 

p.  45-  Colo.  165. 

Judgment  Voidable.  —  Under  a  statute  Illinois,  —  Isett  v,  Stuart,  80  III.  404; 

requiring  the  time  of  service  of  notice  Cloyd  v.  Trotter,  118  III.  391. 

outside  the  state  to  be  twenty  days  Indiana, — Sturgls   v.  Fay,   16  Ind. 

before  the  appearance  day,  a  judgment  429. 

rendered  at  a  term  commencing  less  Iowa,  —  Kelly  v,  Norwich  F.  Ins. 
than  twenty  davs  after  service  will  not  Co.,  82  Iowa  137;  Gary  v.  North- 
be  void,  but  voidable  only,  provided  it  western  Mot.  Aid  Assoc.,  87  Iowa  25; 
is  such  judgment  as  might  be  rendered  Luiz  v.  Kelly,  47  Iowa  307. 
on  service  outside  the  state.  Griffith  Massachusetts,  —  Lawrence  ?'.  Smith, 
V.  Milwaukee  Harvester  Co.,  92  Iowa  5  Mass.  362;  Gardner  v.  Barker,  12 
634.  Mass.  36;  Jacobs  v.  Mellen,  14  Mass. 

Barriee  by  Sharlff  Onttide  of  State. —  132. 

The  Kansas  statute  authorizing   per-  Michigan,  —  Pratt  v,  Windsor  Bank, 

sonal  service  outside    the  state  pro-  Harr.  (Mich.)  254;  Howard  v.  Coon, 

vides   that  it  shall  be   made   by   the  93  Mich.  442. 

sheriff  of  the  county  wherein  the  de-  Mississippi,  —  Cudabac  v.  Strong,  67 

fendant  is  served.     Under  this  statute  Miss.  705. 

service  by  any  other  person  than  the  Missouri.  —  Wilson  «•.  St.  Louis,  etc., 

sherifif  of  such  cDunty  is  unauthorized  R.  Co.,  108  Mo.  588;  Daniels  v.  Atchi- 

and  void.    Flint  v.  Noyes,  27  Kan.  351 ;  son,  etc.,  R.  Co.,  58  Mo.  App.  202. 

Kincaid  v.  Frog,  49  Kan.  766.  Nebraska.  —  Anheuser-Busch   Brew* 

Tnrther  Notleo.  —  Provision  is  made  ing  Assoc,  v,  Peterson,  41  Neb  897. 

in    the   Massachusetts    statutes    (Pub.  New  York,  —  Litchfield  v.   Bnrwell, 

Stat.,  c.  164),  for  service  upon  absent  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 

defendants.    And  it  is  provided  thai  Y.)34i;  Shepard  v.  Wright,  113  N.  Y. 

where  a  defendant  is  out  of  the  juris-  582;  Market  Nat.  Bank  v.  Pacific  Nat. 

diction,  and  has  no  known   place  of  Bank,   (Snpm.  Ct.  Spec.  T.)  64   How. 

residence  therein,  he  shall  be  entitled  Pr.  (N.  Y.)  i. 

to  further  notice  of  the  proceedings.  Ohio,  —  Williams  v.  Welton,  28  Ohio 

Packard  v,  Matthews,  9  Gray  (Mass.)  St.  451;  Daniels  v.  Stevens,  19  Ohio 

311;  Thayer  v.  Tyler,  10  Gray  (Mass  )  222. 

164;    fohoson    V.    Tbaxter,    12    Gray  Pennsylvania,  —  Ralston's    Appeal, 
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the  action.^  In  other  words,  it  is  beyond  the  power  of  a  state 
legislature  to  make  a  service  outside  of  the  state  a  sufficient  basis 
for  a  personal  judgment,  since  the  tribunals  of  one  state  have  no 
jurisdiction  over  the  persons  of  residents  of  other  states,  unless 
found  within  the  territorial  limits.* 

Process  Itself  Kot  Bet  Aside.  —  But  while  the  court  will  set  aside  a 
service  made  outside  the  jurisdiction  in  a  personal  proceeding,  yet 
it  will  not  set  aside  the  process  itself,  since  it  may  be  that  the 
defendant  will  voluntarily  submit  himself  to  the  jurisdiction  of 
the  court.* 

d.  Effect  in  Proceedings  in  Rem.  —  Every  state  has  juris- 
diction over  propert}'  situated  within  its  limits,  even  though 
owned  by  a  nonresident;  and  in  proceedings  against  such  prop- 
erty jurisdiction  to  render  a  valid  judgment  in  rem  may  be 
acquired  by  service  outside  of  the  state.* 

93  Pa.  St.  133;  Keen  v.  Keen,  2  W.  N.  without  prescribing  how  it  should  be 

C.  (Pa.)  492.  served,  it  was  construed  as  meaning 

South    Carolina,  —  Toms    v.    Rich*  personal  service  within  the  state;  and 

mond,  etc.,  R.  Co.,  40  S.  Car.  520.  service  without  the  state  was  held  not  to 

Texas,  —  Masterson    v.    Little,    75  confer  jurisdiction  over  an  absent  and 

Tex.  682;  Ki m marie  z'.  Houston,  etc.,  nonresidentclaimant  or  assignee  of  the 

R.  Co.,  76  Tex.  686;  Franz  Falk  Brew-  debt.     Levy  v.  Miller,  38  Minn.  526. 

ing  Co.  V.  Hirsch,  78  Tex.  192;  Maddox  An  Admission  of  Service  by  the  defend- 

V.  Craig,  80  Tex.  600;  Bartley  v.  Conn,  ant  will  not  give  the  court  jurisdiction 

4  Tex.  Civ.  App.  299;  Roller  v,  Holley,  to  render  a  personal  judgment  against 

13  Tex.   Civ.  App.  636;  Porter  v.  Hill  a  nonresident  defendant  who  has  not 

County,  (Tex.  Civ.   App.    1895)  33  S.  been  served  within  the  state  and  makes 

W.  Rep.  383;  Schmidt  v.  Stern,  2  Tex.  no  appearance.     Litchfield  v,  Burweil, 

App.  f  iv.  Cas.,  §  92.  (Supm.  Ct.   Spec.  T.)  5  How.  Pr.  (N. 

Vermont,  —  Davis  v,  Richmond,  35  Y.)    341.       And    see    Weatherbee    v, 

Vt  419.  Weatherbee,   20   Wis.    499;    Riker    v. 

Virginia,  —  Raub  v,   OtterDack,  89  Vaughan,   23   S.    Car.    189.     But    see 

Va.  645.  Dunn   v,  Dunn,  4  Paige  (N.  Y.)  425; 

United  States,  —  Pennoyer   v,    Neff,  Richardson  v.  Smith,  11  Allen  (Mass.) 

95  U.  S.   714;  Dull  V,  Blackman,   169  134. 

U.  S.  243;  Mexican   Cent.    R.  Co.   v,  1.  An    Appearance    by  a  Konreiident 

Pinkney,   T49  U.  S.  194;  Harkness  v.  Defendant  is  a  waiver  of  the  objection 

Hyde,  98  U.  S.  476;  Ableman  v.  Booth,  that   the  process  was  served   outside 

21  How.  (U.  S.)  506;  Wilson  v.  Selip-  the  jurisdiction.     Pcnfield  v.  Harris,  7 

man,  36  Fed.  Rep.  154.  Tex.  Civ.  App.  659;  Bartlsy  v.  Conn. 

See    also    the  article   Publication.  4  Tex.  Civ.  App.  299;  Dunn  v.  Dunn, 

vol.  17,  p.   It6  et  seq.     And  for  a  full  4Paige<N.  Y.)425;  Iretont/.  Baltimore, 

discussion  see  Am.  and  Eng.  Encyc.  61   Md.    432.     And  see  generally   the 

of  Law  (2d  ed.),  tit   Service  of  Process,  article  Appearances,  vol.  2,  p.  644. 

Where  Jarisdiction  Kot  Dependent  on  3.  State  v,  Seibert,  130  Mo.  202;  Wil- 

Service.  —  Where  the  court  would  have  son  v.  St.  Louis,  etc.,  R.  Co.,  108  Mo. 

jurisdiction  over  the  defendant  with-  588;  36  Am.  &  Eng.  Corp.  Cas.  290; 

out  service  of  process,  the  fact  that  the  Isett  v.  Stuart,  80  III.  404. 

process  is  served  outside  of  the  juris-  3.  Mason  v.  New  York  Steam-Power 

diction  will   not  invalidate  the  judg-  Co.,  87  Fed.   Rep.  241;  Feibleman  v. 

ment  or  decree.  •  Moore  v.  Fields,  42  Edmonds.  69  Tex.  334. 

Pa.  St.  467;  In  re  Appley,  (Supm.  Ct.  4.  Cloyd    v.   Trotter,    118    III.    391; 

Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  386.  Mason  v,  Benedict,  43  La.  Ann.  397; 

Order  Kot  Prescribing  Manner  of  Serv-  Anheuser-Busch    Brewing    Assoc,    v. 

ice.  —  Where    the   court  ordered   that  Peterson,  41  Neb.  897;  Long  z^.  Home 

alleged  claimants  "  be  made  parties,  Ins.  Co.,  114  N.  Car.  465;  Harrisburg 

and  that  notice  be  served  on  them/'  Nat.  Bank  v,  Hiester,  2  Pearson  (Pa.) 
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Judgment  Binds  Only  Property  Seised.  —  But  the  judgment  or  decree 
binds  nothing  except  the  property  within  the  jurisdiction  of  the 
court.^ 

Divoree.  —  A  suit  for  divorce  is  considered  a  ^;/^j/ proceeding 
/;/  rem^  the  marriage  status  being  the  res,  and  a  decree  may 
properly  be  rendered  in  such  suit  on  service  outside  of  the 
jurisdiction.* 

y.  Sebyice  ok  Pbivate  Pebsoks  —  Eesidekts  —  1.  Personal 
Service — a.  What  Constitutes.  —  The  term  **  personal  serv- 
ice "  is  frequently  used  loosely  in  contradistinction  to  service  by 
publication  or  other  constructive  service,  and  in  this  sense 
includes  service  by  leaving  a  copy  at  the  defendant's  residence.* 
Hut  strictly  speaking,  service  by  reading  and  delivering  a  copy  to 
the  defendant  in  person,  or  by  taking  a  written  acknowledgment 
from  him,  is  the  only  personal  service.* 

255;    Roller  V.    Holley,  13  Tex.   Civ.  real   property  held  as  security  for  a 

App.  636;  American  Bldg.,  etc.,  Assoc,  debt.     Roller  v,  Holley,  13  Tex.  Civ. 

V.   Mathews,    13  Tex.  Civ.  App.  425;  App.  636. 

Pennoyer  v,  Nefif,  95  U.  S.  714;  Evans  Snit  Kot  Frooeeding  in  Rem.  —  Under 
V.  Scribncr,  58  Fed.  Rep.  303;  Oswald  Rev,  Stat.  U.  S.,  §  738,  which  provides 
V.  Kampmann,  28  Fed.  Rep.  36.  See  for  service  upon  nonresident  defend- 
also  article  PrBLiCATiON,  vol.  17,  p.  40.  ants  in  suits  to  enforce  a  lien,  remove 

Property  under  Control  of  Court.  —  In  a  cloud,  etc.,  it  was  held  that  a  suit  for 
Pennoyer  v.  Neff.  95  U.  S.  714,  the  an  account  of  lumber  taken  from  de- 
court, /^r  Field,  J.,  said:  "  Substi-  raised  premises,  for  damages  for  breach 
tuted  service  by  publication,  or  in  any  of  covenant^  and  for  the  appointment 
other  authorized  form,  may  be  suffi-  of  a  receiver,  was  not  a  proceeding  in 
cient  to  inform  parties  of  the  object  of  rem  wherein  jurisdiction  could  be 
proceedings  taken  where  property  is  obtained  by  service  outside  the  district, 
once  brought  under  the  control  of  the  Ellis  v.  Reynolds,  35  Fed.  Rep.  394. 
court  by  seizure  or  some  equivalent  act.  1.  Lawrence  z'.  Smith,  5  Mass.  362; 
The  law  assumes  that  property  is  Cooper  v,  Reynolds,  10  Wall.  (U.  S.) 
always  in  the  possession  of  its  owner,  308.  See  also  Cudabac  v.  Strong,  67 
in  person  or  by  agent;  and  it  proceeds  Miss.  705;  Toms  v.  Richmond,  etc.,  R. 
upon  the  theory  that  its  seizure  will  in-  Co.,  40  S.  Car.  520;  Scott  v,  Streepy, 
form  him.  not  only  that  it  is  taken  into  73  Tex.  547. 

the  custody  of  the  court,  but  that  he  Setting  Aside  Attaohment  Vacates  Jndg- 

must  look  to  any  proceedings  author-  ment.  —  Where  summons  was  served 

ized  by  law  upon  such-  seizure  for  its  outside   the    state,   and    property    at- 

condemnation  and  sale."  tached,  and  the  case  proceeded  to  judg- 

A  Proceeding  to  Quiet  or  Bemove  a  Cloud  ment,     it    was    held    that    after    the 

from  the  Title  to  real  property  within  attachment   had    been  set  aside    the 

the  jurisdiction  of  the  court  is  a  pro-  judgment  could  not  stand   but  must 

ceeding  in  which  process  may  properly  also  be  vacated.     Market  Nat.  Bank  v, 

be  served  outside  the  state.     American  Pacific  Nat.  Bank,  (Supm.  Ct.  Spec.  T.) 

Bldg.,  etc.,  Assoc,  v,  Mathews,  13  Tex.  64  How.  Pr.  (N.  Y.)  i. 

Civ.  App.  425;    Mason  v,  Benedict,  43  2.  See  the  article  Divorce,  vol.  7,  p. 

La.  Ann.  397.  107. 

Suit  to  Cancel  Deed. — In  a  suit  brought  8.  Dunkle  v.  Elston.  71  Ind.  585. 

fo  cancel  for  fraud  a  deed  of  lands  sit-  In  Johnston  v.  Robins,  3  Johns.  (N. 

uated  within  the  district,  service  may  Y.)  440,  it  was  held  that  service  by 

be  made  outside  the  district  under  Rev.  leaving  a  copy  at  the  dwelling  house 

Stat.  U.  S.,  §  738.     Evans  v.  Scribner,  of  the  defendant  should  be  considered 

58  Fed.  Rep.  303.  as  a  personal  service,  and  was  permis- 

Snit  to  Foreclose  Lien  on  Land.  —  Juris-  sible  in  every  case  of  service  on  the 

diction   may   be   obtained   by   service  party,  except  to  bring  in  contempt, 

outside  the  state  on  a  nonresident  de-  4.  Journey    v,    Dickerson,   21    Iowa 

fendant  in  a  suit  to  foreclose  a  lien  on  308. 
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b.  When  Required.  —  The  general  rule  in  regard  to  the 
service  of  process  or  legal  notice  is  that  it  must  be  served  per- 
sonally on  the  party  or  the  individual  in  question,  unless  some 
other  mode  is  specially  provided  for  that  purpose  by  statute,  or 
has  been  otherwise  established  by  long  and  recognized  practice 
to  the  contrary.*  This  rule,  however,  applies  only  where  it  is 
desired  to  bring  a  party  into  contempt,  or  to  subject  him  to  the 
jurisdiction  of  a  court;  not  where  the  object  of  the  notice  is  to 
give  him  an  opportunity  to  exercise  a  right,* 

e.  Method  of  Makh^'g  Regulated  by  Statute. — The 

method  by  which  a  resident  defendant  shall  be  notified  of  the 
suit  instituted  against  him  so  as  to  confer  on  the  court  jurisdic- 
tion over  his  person  is  a  matter  over  which  the  law-making  power 
of  the  state  has  absolute  control.'     In  most  if  not  all  of  the 

Leaving  Copy  Kot  Personal  Senriee.  —  T.)  66  How.  Pr.  (N.  Y.)  205,  it  was  held 

Under  a  staiute  providing  for  service  that  where  an  order  to  show  cause  pro- 

bv  a  delivery  to  the  defendant  person-  vided  for  service  of  a  copy  on  the  plain** 

ally  or  by  leaving  a  copy  at  his  place  tiff's  attorney,  without  specifying  how 

of  abode,  it  was  held  that  the  former  such  service  should  be  made,  personal 

method  only    was    personal    service,  service  was  required,  and  a  notice  by 

Moycr  v.  Cook,  12  Wis.  335.  mail  was  irregular. 

Where  Personal  Senriee  Is  Beqnired  it  Attempts  to  Evade  Seryice.  —  Where 

must  be  made  by  delivering  the  paper  personal  service  is  absolutely  required, 

to  the  defendant,  or  offering  it  to  him,  with     no     provision     for    any    other 

or  laying  it  down  within   his  reach,  method,  the  necessity  therefor  will  not 

Van  Rensselaer  v,  Petrie,  (Supm.  Ct.  be  dispensed  with  by  attempts  to  evade 

Spec.  T.)  2  How.  Pr.  (N.  Y.)  94.  service.     Van  Rensselaer  v.  Palmatter, 

Sabstituted  Bervioe.  —  Service  by  lea V-  (Supm.  Ct.  Spec.  T.)  2  How,  Pr.  (N. 

ing  a  copy  at  the  defendant's  usual  place  Y.)  24. 

of  residence,  etc.,  is  properly  termed  In  Suits  Against  Attorneys,  the  service 

-  substituted  service.     It  will  be  found  upon  them  must  be  personal.     Brown 

treated  under  its    appropriate    head,  v,  Childs,  17  Johns.  (N.  Y.)  i;  Backus 

See  infra^  V.  2.  Substituted  Service,  v.  Rogers,  8  Johns.  (N.  Y.)  346, 

1.  Lewis  V.  Woodall,  4  Houst.  (Del.)  2.  People  v.  Walker,  23  Barb.  (N,  Y.) 

543;  Romain   v.  Muscatine  County,  i  304,  wherein  it  was  held  that  under  a 

Morr.  (Iowa)  357;  Hannah,  etc.,  Mer-  statute  requiring  notice  to  officers  to 

can  tile  Co.  v,  NIosser,   105   Mich.  j8;  meet  to  appoint  an  officer,   personal 

Doyle  V.  Kansas  City,  etc,  R,  Co.,  113  service  was  not  necessary. 

Mo.    280;     McDermoit    v.    Board    of  8.  Pope  v.   Terre   Haute  Car,  etc., 

Police,  (Supm.  Ct.  Spec.  T.)5  Abb.  Pr.  Co.,  87  N.  Y.  137;  Hillert^.  Burlington, 

(N.    Y.)    422;    Marcele    v.    Saltzman,  etc.,  R.  Co.,  70  N,  Y.  223;  Mutual  L. 

(Supm.  Ct.  Spec.  T.)  66  How.  Pr.  (N.  Ins.  Co.  v.   Pinner,  43  N.  J.  Eq.  52; 

Y.)  205;  Van   Patten  v.  Volt,  g  Wend.  Griffith  v.  Vertner,  5  How.  (Miss.)  736. 

(N.   Y.)  497;    Rathbun    v.    Acker,    18  And  see  Campbell  v.  Evans,  54  Barb. 

Barb.  (N.  Y.)  393;  People  v,  Hulburt,  (N.  Y.)  566. 

(Supm.  Ct.  Gen.  T.)  5  How.  Pr.  (N.  Y.)  See  also  the  article  Publication,  vol. 
446;  Brokaw  v.  Culver,  (Supm.  Ct.)  23  17,  p.  31;  and  Am.  and  Eng,  Encyc.  of 
Abb.  N.  Cas.  (N.  Y.)  224;  Jones  v.  Law  (2d  ed.),  lit.  Service  of  Process, 
Mason,  Term.  (N.  Car.)  125;  Beck  Judgment  Entitled  to  Full  Faith  and 
V,  Ashkeitle,  18  R.  I.  374.  See  also  Credit.  —  The  courts  of  one  state  will 
Palmer  v.  Cowdrey,  2  Colo,  i;  Wright  not  refuse  to  give  full  faith  and  credit 
V.  Douglass,  3  Barb.  (N.  Y.)  554;  Wil-  to  the  judgment  of  a  sister  state  merely 
son  V.  Seligman,  144  U.  S.  41;  Allen  v.  because  of  a  difference  in  the  statutes 
Strickland,  100  N.  Car.  225.  But  see  regulating  the  mode  of  service,  pro- 
People  V,  Walker,  (Supm.  Ct.  Spec.  T.)  vided  actual  service  in  compliance  with 
2  Abb.  Pr.  (N.  Y.)  421.  the  law  of  that  state  be  shown.     Corby 

Serviee   on    Attorney   by    Mail.  —  In  ?'.  Wright,  4  Mo.  App.  443. 

Marcele  z/.  Saltzman,  (Supm.  Ct.  Spec.  In  Biesenthall  v.  Williams,    I   Duv. 
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United  States  the  manner  in  which  personal  service  of  process 
or  other  papers  shall  be  made  is  prescribed  by  statute.* 

Stetnta  Most  Be  Complied  with.  —  Where  the  statute  prescribes  the 
method  of  making  service,  its  provisions  must  be  substantially 
observed  in  order  to  render  the  service  valid. ^ 


(Ky.)  329,  it  was  held  thai  a  law  of  fourth  Monday  in  March.  Before 
Ohio  authorizing  a  personal  judgment  the  act  was  passed,  a  writ  was  issued 
against  a  defendant  upon  whom  pro-  and  served,  requiring  appearance  ac- 
cess hid  been  servred  by  a  copy  left  at  cording  to  the  law  then  in  force,  and 


bis  dwelling,  he  having  absented  him 
self  to  avoid  service,  could  not  be  held 
invalid  in  Kentucky,  as  between  citi- 
zens of  Ohio. 

In  Cassidy  v.  Leitch,  (C.  PI.  Tr.  T.) 
2    Abb.    N.    Cas.    (N.     Y.)    315,    the 


(he  legislature  made  no  provision  for 
such  a  case.  It  was  held  that  the  serv- 
ice of  the  writ  was  valid.  Barnes  v. 
Bell,  10  Rich.  L.  (S.  Car.)  376. 

Manner  Not  Speoifled  —  Proper  Berviee. 
—  In  Smith  v.  Kerr,  49  H  un  (N.  Y.)  39, 


court  said:    '*  The  manner  of  serving     it  was  held  that  where  the  manner  of 


process  must  necessarily  be  regulated 
by  every  country  for  itself;  and  if  a 
state  permits  process  to  be  served  upon 
one  of  its  own  citizens  by  the  leaving 
of  it  in  his  absence  at  his  domlcil  with 
an  adult  member  of  his  household, 
that  method  of  service  is  not  so  repug- 
nant ro  the  principles  of  natural  justice 
that  a  foreign  tribunal  should  refuse 
to  recognize  it  and  treat  a  sentence 
founded  on  it  as  a  nullity.*' 

1.  Maher  v.  Bull,  26  111.  348;  Griffith 
V.  Vertner,  5  How.  (Miss.)  736;  Dun- 
schen  v.  Higgins,  2  Mont.  302;  Mc- 
Dermott  v.  Board  of  Police,  (Supm. 
Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  422; 
Brewer  v.  Story,  2  Vt.  281.  And  see 
People  V.  Bernal,  43  Cal.  385;  Wood- 
ward V.  Peabody,  39  N.  H.  189 

Service  in  Equity  Suite.  —  In  Minne- 
sota^  by  statute,  the  manner  of  service 
of  process  in  equity  actions,  as  well  as 
its  form,  has  been  made  to  conform  to 
that  in  other  civil  causes.  Crombie  v. 
Little,  47  Minn.  581. 

Snfficient  Service.  —  In  Massachusetts 
where  the  original  writ  in  a  civil  action 
is  framed  to  attach  the  goods  or  estate 
of  the  defendant,  and  for  want  thereof 
to  take  his  body,  it  is  a  sufficient  serv- 
ice for  the  officer  to  attach  a  chip  as 


making  service  is  not  specified  by  any 
statute,  a  service  by  delivering  a  copy 
to  the  defendant,  and  showing  him,  if 
he  desires  it,  the  original,  is  a  proper 
method  of  making  personal  service. 

2.  California.  —  People  v.  Bernal,  43 
Cal.  385. 

Illinois,  —  Noleman  v.  Weil,  72  111. 
502. 

Maine,  —  Mason  v,  Hutchings,  20 
Me.  77;  Hodge  v.  Swasey,  30  Me.  162; 
Blanchard  v.  Day,  31  Me.  494;  State 
Bank  v,  Hervey,  21  Me.  38. 

Massachusetts,  —  Wilbur  v,  Ripley, 
124  Mass.  468;  Kent  v,  Lee,  9  Gray 
(Mass.)  45. 

Mississippi,  —  Hammond  v,  Olive,  44 
Miss.  543. 

Montana,  —  Sanford  v,  Edwards,  19 
Mont.  56. 

New  Hampshire,  —  Farley  v.  Day,  26 
N.  H.  527. 

New  Jersey, —  Rogers  v,  Jarman,  3 
N.  J.  L.  117;  Lay  ton  v.  Cooper,  2  N. 
J.  L.  59. 

New  York,  —  Wright  v,  Douglass,  3 
Barb.  (N.  Y.)  554. 

North  Carolina,  —  Charlotte  First 
Nat.  Bank  v,  Wilson,  80  N.  Car. 
200. 

Orejion.  —  Trullenger  v.  Todd,  5  Ore- 


the  property  of  the  defendant  and  give  gon  36. 

him  in  hand  a  separate  summons.    Pea-  Pennsylvania,  —  Delaware,   etc.,    R. 

body  V.  Hamilton,  106  Mass   217.  Co.  v,  Plymouth,  6  Kulp  (Pa.)  91. 

Statute  Enacted  After  Isiaanoe  of  Writ.  J^hode    Island.  —  Sheldon    v.    Com- 

—  Where  the  law  regarding  service  of  slock,  3  R.  I.  84. 

process  is  changed  after  the  issuing  of  Texas,  —  International,  etc.,  R.  Co. 

the  writ,  the  service  must  be  made  as  if.  Pape,  i  Tex.  App.  Civ.  Cas.,  g  242; 

required    by    the     law    as    changed.  Graves  v.  Le  Geirse,  i  Tex.  App.  Civ. 

Jenkins   v.    Sherburne,    56  N.   H.  17;  Cas.,  §  812. 

Brown  v.  Roberts,  24  N.  H.  131.  Vermont,  — Society,  etc.,  v.  Ballard, 

By  act  of  the  legislature,  the  time  of  4  Vt.  119. 

the  silting  of  a  court  was  altered  from  IVisconsin.  —  Watertown   v,    Robin- 

tlic  third  to  the  second  Monday  after  the  son,  69  Wis.  230. 
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d.  By  Reading  and  Leaving  Copy  — (i)  Generally. —TYit 
usual  manner  of  making  personal  service  upon  private  persons 
is  by  reading  the  process  to  the  defendant  and  leaving  with  him  a 
copy  thereof.  * 

Sabetantial  Complianoe  with  statute. —  with  the  statutes  in  force,  according 
In  Maher  v.  Bull,  26  111.  348.  the  court  to  general  understanding  and  usage, 
said:  "  If  the  particular  mode  of  serv-  notwithstanding  a  conflict  in  the  stat- 
ice  required  by  the  statute  can  in  any  utes  as  to  whether  or  not  such  copy  of 
case  be  dispensed  with,  it  can  only  be  the  complaint  must  be  certified.  Dun- 
where  the  court  can  see  that  the  in-  schen  v.  Higgins,  2  Mont.  302. 
formation  conveyed  to  the  defendant  Service  on  Township.  —  In  Indiana  it 
was  quite  as  full  and  beneficial  as  if  has  been  held  under  Rev.  Stat.  1881, 
the  service  had  been  in  strict  conform-  §  6003,  providing  that  in  suits  against 
ity  to  the  statute."  townships  service  shall  be  made  upon 

Statute  Presorihing  Personal  Seryioe. —  the    township    trustee,    and    that  the 

Where  a  statute  has  prescribed  a  per-  manner  of  service  shall  be  by  deliver- 

sonal  service  of  process  as  the  cum-  ing  a  certified  copy  thereof  to  him,  thai 

mencement  of  any  legal   proceeding,  a  service  upon  the  trustee  by  reading 

the  directions  of  the  statute  must  be  instead  of  by  a  certified  copy  of  the 

obeyed,  if  a  personal  service  is  possi-  summons,  there  being  enough  in  the 

ble;  otherwise,  the  court  or  office  will  summons  and  service  to  inform  the  de- 

not  acquire  jurisdiction  over  the  person  fendant  that  an  action  had  been  insti- 

of  the  defendant.     Wright  v.  Douglass,  tuted  against  it  in   the  court  at  which 

3  Barb.  (N.  Y.)  554.  it  would  stand  for  trial,  and  who  were 

Alternative        Methods  —  Election.  —  the  plaintiffs,  was,  at  most,  only  irreg- 

Where   the   statute    provides   for  per-  ular.     Cicero  Tp.  v.   Shirk,    122   Ind. 

sonal  service  in  two  methods,  one  by  572. 

reading  the  petition  and  writ,  and  the  1.  Noleman  v.  Weil,  72  III.  502;  Mc- 

otber  by  delivering  copies  of  them,  it  Coy  v.  Lockwood,  71  Ind.   319;  Gros- 

was  held  that  though  the  officer  might  venor  v,  Henry,  27  Iowa  269;  Journey 

pursue  either    method,   yet  he   must  v,   Dickerson,  21   Iowa  308.     See  also 

complete  the  service  fully  in  one  way  Embra  v,  Silliman,  i  Root  (Conn.)  128; 

or   the  other,  and   that  a  service   by  Young  v.  Krueger.  92  Wis.  361. 

delivering  a  copy  of  the  petition  and  Variance    of    Copy    from    Original.  — 

reading  the  writ  was  not  good.     Wad-  Where  the  copy  delivered   to  the  de- 

dingham  v.  St.  Louis,  14  Mo.  190.  fendant  varied    from    the  original   in 

Leaving  Sommons  in  Berth  of  Vessel. —  being  tested  on  October  31,   1840,  in- 

Where  the  only  service  was  by  leaving  stead    of    1843,    the    service     of     the 

the  summons  in  the  berth  of  a  defend*  subpoena  was  set  aside  as  irregular, 

ant  in  a  vessel  in  which  he  had  taken  Gould   v,  Tryon,   Walk.  (Mich.)    339. 

passage  and  lay  concealed,  it  was  held  As  to  the  form  of  the  process  in  gen- 

that  such  service  was  not  made  fn  a  eral,  see  article  Summons  and  Process, 

manner  authorized   by  law,  and  was  post. 

invalid.     Craig  v.  Gisborne,   13  Gray  Blank  Return.  —  Where  the  copy  of 

(Mass.)  270.  the  subpoena  delivered  was  in  blank  as 

Insufficient  Compliance  with  Statute.  —  to  the  return,  it  was  held  that  notwith- 

Under  a  North  Carolina  statute  requir^  standing  the  original   was   in   proper 

ing  personal  service  of  a  copy  of  the  form,  the  service  might  be  treated  as 

summons  on  a  defendant,  or  his  writ-  a  nullity,  for  the  defendant  was  to  be 

ten  admission  thereof,  it  was  held  that  guided  by  the  copy.     Arden  v.  Wal* 

leaving  a  copy  with  the   defendant's  den,  i  Edw.  (N.  Y.)  631. 

wife  was  not  a  legal  service,  and  proof  Beading   Petition.  —  Under  an  early 

of  its  delivery  to  him  by  her,  or  of  his  Missouri  statute,  lo  constitute  a  good 

recognition  of  or  verbal  assent  thereto,  service  of  a    writ,  the  declaration  or 

would   not  make  it  sufficient.     Char-  petition  as  well   as   the  writ  was  re- 

lotte  First  Nat.  Bank  v.  Wilson,  80  N.  quired  to  be  read  to  the  defendant  by 

Car.  200.  the  officer.     Hickman  v.  Barnes,  i  Mo. 

Sufficient  Service.  —  In  Montana  it  has  156. 

been  held  that  a  service  of  a  summons  Leaving  Original  instead  of  Copies.  — 

with  a  true  but  uncertified  copy  of  the  Where  service  was  made  on  a  party  by 

complaint  was  a  sufficient  compliance  leaving  at  his  place  of  abode  an  orig- 
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What  Is  Suffidont  Beading.  —  To  constitute  a  good  service  of  a  pro- 
cess by  reading  it  to  the  defendant,  it  is  not  sufficient  for  the 
officer  to  state  the  material  parts;  the  whole  of  it  must  be  cor- 
rectly read.*  The  officer  need  not,  in  reading,  address  himself 
directly  to  the  defendant,  and  it  is  enough  if  the  reading  be  in 
his  presence  and  hearing. » 

The  Defendant  May  Waive  the  Beading  of  the  summons,  and  having 
done  so,  he  will  not  afterwards  be  permitted  to  object  to  the 
sufficiency  of  the  service  on  the  ground  that  the  process  was  not 
read.* 

Delivery  of  Copy  —  Beftieal  to  Aooept.  —  The  copy  should,  if  possible, 
be  delivered  and  left  in  the  defendant's  hands.'*     After  the  officer 

inal  probate  petition  and  order  of  no-  by  the  defendant  for  a  copy  of  the  pro- 

tice,  by  mistake,  instead  of  copies,  it  cess  will  remedy  the  same.     Anderson 

was  held  not  tu  be  sufficient  ground  v.  Kerr,  lo  Iowa  233.     See  also  Gros- 

for  dismissing  the  petition.     Adams  v.  venor  v.  Henry,  27  Iowa  269. 

Adams,  64  N.  H.  224.     And  see  Blanch-  Wrong  Person  Addreesed  by  Mistake, 

ard  V.  Day,  31  Me.  494.  —  Where,   in    reading,    the   officer  by 

Exhibition  of  Original.  —  In  serving  mistake  addressed  himself  to  the  de- 
process  by  delivering  a  copy,  the  fendant's  clerk  instead  of  the  defend- 
sheriff  need  not  exhibit  or  even  have  ant,  but  the  latter  was  present  and 
the  original  writ.  Wallace  v.  Prince,  heard  the  reading,  it  was  held  that 
3  Rich.  L.  (S.  Car.)  177.  But  see  what  was  read  in  the  presence  of  sev- 
Howard  v.  Palmer,  Walk.  (Mich.)  391.  eral  persons  might  be  considered  as 

1.  Crary  v.  Barber,  i  Colo.  172.  read  toallof  them,  although  the  reader 

Ineorreet  Beading  by  Oi&cer.  —  A  jus-  addressed  himself  specifically  to  one; 

tice  of  the  peace  having  two  offices  in  and   therefore   the   service    was   suffi- 

his  town  at  which  courts  were  held  and  cient.     Metzger  v.  Huntington,  51  111. 

summons  made  returnable,alternately,  App.  377. 

issued  a  summons  returnable  at   one  8.  Gregory  z^.  Harmon,  10  Iowa  445; 

of  these  offices  on  a  day  named.     The  Casteei  v.  Hiday,  13  Ind.  536. 

constable  in  serving  the  summons  pre-  Refusal  of  Defendant  to  Listen.  —  Un- 

tended   to  read   it   to   the   defendant;  der  a  statute  requiring  service  by  read- 

and,  according  to  his  reading,  the  pro-  ing  and  by  giving  a  copy  if  required, 

cess  was  made  returnable  at  the  other  if  the  defendant  will  not  stay  to  hear 

office.      The  summons   was   returned  the  reading  the  offer  of  the  officer  to 

"  personally    served."       It   was   held  read  the  writ  to  him  will   be  a  Rfood 

that  the  process  was  not  duly  served  service.     Slaght  v.  Robbins,  13  N.  J. 

and  the  justice  never  acquired  jurisdic-  L.  340. 

tion  of  the  defendant.     Waring  v.  Mc-  4.  Correll  v.  Granget,  (N.  Y.  Super. 

Kinley,  62  Barb.  (N.  Y.)  612.  Cl.    Spec.    T.)   12   Misc.   (N.    Y.)   209, 

Informing    Defendant    of    Contents. —  wherein  it  was  held  that,  under  a  stat- 

Under  a  statute  requiring  service  by  uie  providing  for  service  by  delivering 

reading  or  by  copy,  service  '*  by  in-  a  copy  to  the  defendant,  placing  the 

forming  him  of  the  contents  "  of  the  summons  on  a  chair  in  the  room  in 

writ,  and  **  he  accepting  service,"  is  which  the  defendant  was  present,  with- 

not  sufficient.     Maher  z/.  Bull,  26  111.  out  asking  for  him  by  name,  or  stating 

348.  the  nature  of  the  paper,  or  offering  10 

Only  Part  Sead  by  Oi&oer.  —  Where  it  deliver  it  into  the  defendant's  hands, 

is  required  that  the  process  shall  be  was  not  a  good  service, 

read  to  the  defendant,  it  is  not  suffi-  Should  Be  Left  as  Well  as  Delivered.  -- 

cient  if  part  is  read  by  the  officer  and  In  Wilkinson  v.  Bayley,  71  Wis.  131,  it 

part  by  rhe  person  served.     Drainage  was  held  that  under  Rev.  Stat.   Wis., 

Com'rs  V.  People,  26  111.  App.  276.  §  2642,   requiring  a  copy  of  the  sum- 

3.  Beading  a  Writ  in  the  **  Presence  and  mons  to  be  left  with  the  defendant,  the 
Hearing'*  of  a  defendant  is  practicallv  proof  of  service  must  show  that  the 
the  same  as  reading  it  to  the  defeirl-  copy  was  not  only  delivered  to  the  de- 
ant;  and  if  such  be  a  defect,  a  deman^l  fendant,  but  was  left  with  him. 
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has  tendered  the  defendant  the  copy  in  a  civil  and  proper  man- 
ner, at  the  same  time  informing  him  what  the  paper  is,  if  the 
defendant  refuses  to  accept  it  service  may  be  made  by  depositing 
the  process  in  some  appropriate  place  in  the  presence  of  the 
party,  if  possible,  or  where  it  will  be  likely  to  come  into  his 
possession.^ 

(2)  Where  Both  Reading  and  Leaving  Copy  Required.  —  If  the 
statute  calls  for  both  reading  and  leaving  a  copy,  the  service  is 
not  complete  without  both.  Thus,  where  reading  is  required,  a 
mere  delivery  of  a  copy  without  reading  the  same  to  the  defend- 
ant  is   not   a  sufficient  service.*    And    so  where   the   statute 

Service  on  Person  Kot  Capable  of  Un-  the  officer  hai  not  explained  its  char- 

dentanding.  —  Service  of    process    by  acter.    "  She  should  have  received  it 

merely  layings  it  on  the  body  of  a  man  and  examined  it  herself,  or,  if  unable 

too  sick  to  understand  it,  is  invalid,  to  read,  sought  an  explanation  of  its 

Midler  v.  Judge,  38  Mich.  310.  purport  from  those  who  could.     Had 

And  the  same  is  true  of  service  on  she  desired  it,   the  officer  would  have 

a    person    too   drunk   to  understand,  given  her  the  necessary  information." 

Murphy  z/.  Loos,  104  111.  514.  Service    by    Force    Improper.  —  Even 

1.  Norton  v,  Meader,  4  Sawy.  (U.  S.)  though  the  defendant  refuse  to  accept 

603;  Borden  v.   Borden,  63  Wis.  374.  the  copy,   service  cannot  be  made  by 

See  also  Fuller  z'.  Kenney,  32  Me.  334.  violently   thrusting  it  upon  him.     In 

Befosal  to  Permit  Service.  —  In  Davi-  other  words,  the  officer  has  no  right  to 
son  V,  Baker,  (Supm.  Ct.  Spec.  T.)  24  commit  an  assault  and  battery  upon 
How.  Pr.  (N.  Y.)  42,  the  court  said:  an  individual  in  trying  to  serve  a  paper 
"  It  may  be  asked,  what  shall  be  done  upon  him.  Davison  v.  Baker,  (Supm. 
in  case  a  party  will  not  accept  papers  Ct.  Spec.  T.)  24  How.  Pr.  (N.  Y.)  39. 
offered  him  with  a  view  to  their  service  In  Mason  v,  Libbey,  (Supm.  Ct. 
upon  him?  Suppose  he  reject  them  Spec.  T.)  51  How.  Pr.  (N.  Y.)  436,  the 
and  turn  away,  how  is  service  to  be  plaintiff,  having  obtained  possession  of 
effected?  The  answer  is  ready  and  the  defendant's  front  door  key,  entered 
plain.  The  officer  will  inform  him  of  the  defendant's  house  without  permis- 
their  nature  and  of  his  purpose  to  sion  from  the  latter,  who  was  in  the 
make  service  of  them,  and  lay  them  house  alone,  and  thereupon  threw  the 
down  at  any  appropriate  place  in  his  summons  and  the  order  against  or  upon 
presence.  This  would  be  good  serv-  the  person  of  the  defenoant,  in  a  vio- 
ice,  undoubtedly,  in  case  the  party  to  lent  and  excited  manner.  It  was  held 
be  served  refuses  to  receive  them.  It  that  the  service  was  irregular  and 
cannot  be  that  the  officer  or  person  should  be  set  aside, 
seeking  to  make  service  of  a  summons  Time  to  Decline  Acceptance.  —  In  New 
must  seize  the  party  to  be  served,  and  York  it  has  been  held  that  a  party  wish- 
compel  him  to  take  it;  nor  can  he  ing  to  decline  receiving  a  paper  has 
justify  himself  for  any  personal  vio-  at  least  the  whole  of  the  same  day  to 
lence  in  order  to  make  service."  return  it.     McGown  v,  Leavenworth,  2 

Laying     Summons     on     Defendant's  E.  D.  Smith  (N.  Y.)  24. 

Shoulder.  —  Under  a  statute  providing  2.  Law  v.  Grommes,  158  111.  492,  re- 

for  service  by  leaving  a  copy  with  the  versing  55  111.   App.  312;  Ball  v,  Shat- 

defendant,  it  was  held  that  where  the  tuck,  16  111.  29Q;  rloitt  v.  Skinner,  99 

defendant  refused  to  accept  it,  service  Iowa    360;     Sanford   v.    Edwards,    Jq 

by  laying  it  upon   his  shoulder  and  Mont.  56. 

leaving    it  with    him    was  sufficient.  Arrest  on  Capias.  —  In  Illinois  where 

Martin  t/.  Raffin,  (N.  Y.  City  Ct.  Gen.  a  person  was  arrested  on  a  capias,  the 

T.)  23  Civ.  Pro.  (N.  Y.)  59.  writ  was  required  to  be  read  to  him  in 

Necessity  of  Explaining    Nature    of  order  to  constitute  service  of  the  pro- 
Paper.  —  In  Norton  f.  Meader,  4  Sawy.  cess.     McNab  v.  Bennett,  66  111.  157. 
(U.  S.)  6iq,  it  was  held  that  the  defend-  Waiver  of  Beading.  —  The  defendant 
ant,   having    refused   to    receive    the  may  waive  the   reading   of   the  sum- 
paper,  could  not  be  heard  to  object  that  mons,  and  where  he  does  so  with  an 
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requires  a  copy  of  the  process  to  be  delivered  to  the  defendant, 
a  mere  reading  of  the  writ  is  not  suflficient.* 

(3)  Where  Reading  Alone  Sufficient.  —  Under  some  statutes, 
both  reading  and  leaving  the  copy  are  not  required,  and  a  valid 
service  may  be  made  by  reading  alone.* 

(4)  W/tere  Leaving  Copy  Alone  Sufficient. — And  so  under 
some  statutes  reading  is  not  a  requisite  for  a  valid  service,  and  a 
delivery  of  a  copy  of  the  paper  in  person  is  sufficient.'  But 
where  the  statute  requires  only  the  leaving  of  a  copy,  the  fact 

undsrstandingof  the  nature  and  object  "  Leaving  "  Equivalent  to  "DeUvering." 

of  the  writ,  the  service  is  good  without  — A  statute  requiring   process  to  be 

reading.     Casteel   v,    Hiday,    13   Ind.  served  by  delivering  a  copy  to  the  de- 

536;  Gregory  v,  Harmon,  10  Iowa  445.  fendant  is  substantially  complied  with 

And  see  Slaght  v,  Robbins,  13  N.  J.  L.  by  leaving  a  copy  with  the  defendant. 

340.  Buck  V.  Buck.  60  111.  105;  Whitman  v, 

1.  Welch  r.  Welch,  16  Ark.  537;  Bal-  Fiiher,  74  111.  147. 

lard  V.  Bancroft,  31  Ga.  503;  Noleman  What  Eqtiiyalent  to  Delivery  to   De- 

(/.  Weil,  72  III.  502;  Case  v.  Colston,  i  fendant  Personally.  —  Under  a  statute 

Mel.  (Ky.)   145;    Blake   ?/.  Smith,   67  requiring  service  to  be  made  by  deliver- 

N.  H.  x82;  Robbins  v.  Clemmens,  41  ing  a  copy  to  the  defendant  personally, 

Ohio  Si.  285 ;  Chase  v,  Davis,  7  Vt.  476.  it  was  held  that  a  delivery  of  a  copy  to 

d.  Hadley  v.  Gutridge,  $8  Ind.  302;  the  defendant,  in  the  presence  of  the 

Oettinger  v,  Specht»  162  III.  179;  Wad-  officer,   by  the  hand  of  a  third  party, 

dingham   z/.   St.   Louis,    14  Mo.    190;  was  sufficient.     Palmer  v.  Belcher,  21 

Merchants'  Mut.  Ins.  Co.  z/.  Hill,  17  Neb.  58. 

Mo.  App.  590.  One    Copy  to    Several   Defendants.  — 

Jnftioe's  Conrt.  —  In  North  Carolina  it  Under    the   Illinois  statute   requiring 

is  not  necessary,  in  serving  civil  pro-  service   in  chancery  causes  to   be   by 

cess  from  a  justice's  court,  to  leave  a  delivering  a  copy  to  the  defendant,  it 

copy  with  the  defendant.     Kirkland  v.  was  held  that  service  by  delivering  one 

Hogan,  65  N.  Car.  144.  copy  to  several  defendants  was  suffi- 

Where  Copy  Hot  Demanded.  —  Under  cient.    Greenman  v,   Harvey,   53  111. 

Code  lowa,^  1723,  requiring  the  officer  3S6. 

to  give  the  defendant  a  copy  if  he  de«  Leaving  Copy  of  Attachment  Writ.  —  In 
mands  it,  a  service  by  reading  alone  is  Verfuo/it  service  of  a  writ  of  attachment 
good  unless  the  defendant  demands  a  by  leaving  a  copy  thereof  wiih  the  de- 
copy.     Watts  V,  White,  12  Iowa  330.  fendant   will  operate  as  a  service  of 

Notioe  of  Election    Contest.  —  Where  summons  so  as  to  give  the  court  juris- 

notice  in  proceedings  for  the  contest  of  diction  of  the  defendant.     Brewer  v. 

an  election  before  the  board  of  com-  Story,  2  Vt.  281. 

missioners  was  served  personally  on  Attestation  Kecessary.  —  It   has  been 

the  coniestee    "by  reading,"  it  was  held  that  the /'^//«jy/va«w  Act  of  June 

held   that   the  service    was  sufficient.  8,    1893,    providing   that  writs   in  the 

Hadley  v.  Gutridge,  58  Ind.  302.  over^  alternative   form   **  may  "    be    served 

ruling  State  v.  Hudson,  37  Ind.  198.  **  by  giving  the  defendant  personally  a 

Proceeding  to  Sell  Lands  of  Intestate.  —  copy  thereof  attested  by  the  prothono- 

In  a  proceeding  by  an  administrator  to  tary  of  the  couri  awarding  the  writ," 

sell  lands  of  the  intestate  for  payment  is  mandatory,  and  that  the  delivery  of 

of  debts,   unier  Rev.   Stat.   III.   1874,  an  unattested  copy  is  not  sufficient  serv- 

c.  3.  p.  122,  §  loi,  summons  may  be  ice    thereunder.      Boyle    v.   Lansford 

served  by  reading,  without  leaving  a  School  Dist.,  7  Pa.  Dist.  709.     See  also 

copy,  even  where  the  petition  also  asks  Mill  Co.  v.  Brown,  i  Kulp(Pa.)40. 

that  homestead  and  dower  be  assigned  Copy  Keed  Hot  Be  Certified. —  Under 

to  the    widow.     Oettinger  v,   Spccht,  Gen.  Stat.  Kan.,  c.  95,  §  63  (Civ.  Code, 

162  III.  179.  §64),  providing  for  personal  service  "by 

S.Carter  v,    Daizy,   42   Miss.    501;  deliveringacopy  of  the  summons  to  the 

Waddingham  v.  St.  Louis,  14  Mo.  190;  defendant  personally,"  if  the  said  copy 

Aultman,  etc.,  Co.  v.  Siciaan,  8  Neb.  contain   everything   put  in   the  sum- 

109;  Hill  V.  Warren,  54  Vt.  73.  mons  or  on  it  by  the  clerk  it  need  not 
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that  the  officer  reads  the  process  to  the  defendant  will  not  invali- 
date the  service.* 

2.  Subrtituted  Service  — a.  When  Permissible  —  (i^  Only 
Where  Authorized  by  Statute,  —  As  stated  hitherto,  it  is  tne  gen- 
eral rule  that,  in  the  absence  of  any  statutory  authority  to  the 
contrary,  personal  service  upon  the  party  is  always  necessary.* 
Hence  it  follows  that  substituted  service  may  be  relied  upon  to 
give  jurisdiction  over  the  person  of  a  defendant  only  in  cases 
where  that  mode  of  serving  process  is  expressly  authorized  by 
statute ; '  and  where  not  so  authorized,  the  service  will,  in  the 

be  certified  or  contain  any  indorsement  (Miss.)  515;    Foster  v.   Simmons,    40 

put  on  the  summons   by   the  sheriff.  Miss.  585;  Mullins  v.  Sparks,  43  Miss. 

Dresser  T'.  Wood,  15  Kan.  344.  129;    Glenn  v.  Wragg,  41   Miss.  654; 

Mere  Manual  Dolivery  Kot  SvAoieiit. —  Bustamente  v.  Bescher,  43  Miss.  172: 

Where   the  summons  and  complaint  Knox  v.  Miller,  18  Wis.  397.     And  see 

were  delivered  to  the  defendant  with-  generally -the  article  Returns,  vol.  18, 

out  informing  him  that  he  was  entitled  p.  901. 

to  keep  them,  and  the  defendant  re-  Federal  Conrt  —  Will  Contest.  —  Act  of 

turned  them,  it  was  held  that  the  serv-  Congress  of  1875,  §  8>  allows  substi- 

ice   was   not    sufficient.     Beekman   v.  tuted   service  of   process  in   suits   in 

Cutler,  (Supm.  Ct.  Spec.  T.)  2  Code  federal   courts  where  it  is  sought  to 

Rep.  (N.  Y.)  51;  Niles  v.  Vanderzee,  enforce  a  lien  upon  or  remove  an  in- 

(Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N.  cumbrance  from  the  title  to  real  or  per- 

Y.)  549.  sonal  estate.     A  suit  to  enjoin  trustees 

Explanation   of   Nature  of  Papers. —  under  a  will  from  carrying  out  the  pro- 

Where  the  defendant,  an  illiterate  man,  visions  of  the  will  as  being  in  contra- 

was  served  with  a  declaration  and  no-  vention  of  the  rights  of  next  of  kin 

tice  in  ejectment,  and  the  only  reading  does  not  come  within  the  meaning  of 

or  explanation  was  to  inform  him  that  such  statute.     Fayerweather  v,  Ritch, 

the  papers  were  a  declaration  in  eject-  89  Fed.  Rep.  385. 

mcnt,  but  it  appeared  from  the  other  Defendant  Hot  Sued  by  Beal  K ame. — 

circumstances  that  he  must  have  un-  Under  Code  Neb.,  §  148,  a  defendant 

derslood  the  nature  of  the  papers,  it  sued  by  other  than  his  real  name  must 

was   held   that   the   service  was  suffi-  bepersonallyserved  with  the  summons, 

cient.    Jackson  v.  Stiles,  i  Cow.  (N.  Under   this  statute   it    was   held  that 

Y.)  222.     See  also  Norton  z/.  Meader,  4  service  on  a  defendant  designated  as 

Savvy.  (U.  S.)6o3.  **  F.  Olsen  (full  name  unknown),"  by 

1.  Bozarth  v.  Largent,  128  111.  95.  leaving  a  copy  of  the  summons  at  the 

2.  See  x«/ra,  V.  i.  ^.  When  Requi fed,  defendant's  usual   place  of  residence, 

3.  Hyslop  V,  Hoppock,  5  Ben.  (U.  S.)  was  insufficient.     Enewold  v.  Olsen,  39 
533;    Snyder  r.  Snyder,  25  Ind.  399;  Neb.  59. 

Journey  v.  Dickerson,  21  Iowa  308;  Petition  to  Appoint  BeoeiYer.  —  Pub. 
Doyle  V.  Kansas  Citjr,  etc.,  R.  Co.,  113  Stat.  R.  I.,  c.  237,  §  13,  provides  for  a 
Mo.  280;  Cloud  V.  Pierce  City,  86  Mo.  petition  in  equity  for  the  appointment 
357;  Wilson  V,  St.  Louis,  etc.,  R.  Co.,  of  a  receiver  and  "  notice  to  the 
108  Mo.  588.  See  also  Betts  v,  Baxter,  debtor,*'  but  is  silent  as  to  the  method 
58  Miss.  329.  of  giving  such  notice.  It  was  held 
Conditions  Must  Be  Shown  to  Exist. —  that  personal  service  was  necessary. 
Substituted  service  of  process  can  be  and  that  service  by  leaving  a  copy  at 
sustained  only  where  the  conditions  the  last  and  usual  place  of  abode  of  the 
authorizing  service  in  that  mode  are  debtor,  who  had  absconded,  was  in- 
shown  to  exist.  Settlemierv.  Sullivan,  sufficient.  Beck  v.  Ashkettle,  18  R.  I. 
97  U.  S.  444;  Adams  v.  Heckscher,  80  374. 

Fed.  Rep.  742;  Le  Grand  v.  Fairall,  86  Suit  for  Abandonment  of  Bailroad. — 

Iowa  211;  Townsend  v.  Griggs,  3  111.  Under  Pub.  Acts  Mich.  1891,  No.  125, 

365;  Eskridge  v,  Jones,  i  Smed.  &  M.  providing  for  the  abandonment  of  a 

(Miss.)  595;  Smith  v.  Cohea,  3  How.  railroad,  notice  to  the  contributors  to 

(Miss.)  35:  Ford  v.  Coleman,  41  Miss,  such  railroad  to  present  their  claims 

651;  Tomlinson  z/.  Hoyt,  i  Smed.  &  M.  may  be  given  by  substituted  service 
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absence  of  an  appearance  by  the  defendant,  confer  no  jurisdic- 
tion upon  the  court  to  render  judgment  against  him.* 

In  Hew  York,  when  substituted  service  is  necessary  to  be  made, 
an  order  of  the  court  is  required,*  which  order  issues  from  the 
court  where  the  action  is  triable,  upon  satisfactory  proof  either 
by  the  affidavit  of  a  person  not  a  party  to  the  action,  or  by  the 
return  of  the  sheriff  of  the  county  where  the  defendant  resides, 
that  proper  and  diligent  effort  has  been  made  to  serve  the  pro- 
cess upon  the  defendant,  and  that  the  place  of  his  sojourn  can- 
not be  ascertained ; '  or,  if  he  is  within  the  state,  that  he  avoids 
service  so  that  personal  service  cannot  be  made  on  him.*     Under 

in  a  suit  to  ascertain  (he  rights  of  the  time  an  order  for  substituted  service 

contributors  and  for  a  decree  allowing  was  granted,   the    plaintiff   knew   the 

lh=  abandonment.     Williams  v.  Flint,  precise  whereabouts  of  the  defendant, 

etc.,  R.  Co.,  ii6  Mich.  392.  and  that  he  was  without  the  state,  it 

JnBtioe's    Conrt. —  In     IVisconsin  the  was  held  that  an  order  for  substituted 

service  of  summons  by  leaving  a  copy  service  was  improper.    Smith  v.   ¥0- 

at  the   usual  place  of  abode  of  the  de-  garty,  (N.  Y.  City  Ci.  Spec.  T.)  6  Civ. 

fendant,  with  one  of  his  family  of  suit-  Pro.  (N.  Y.)  366;  Collins  v.  Campfield, 

able  age  and  discretion,  is  sufficient  to  (Supm.  Ct.  Spec.  T.)  q  How.  Pr.  (M. 

give  a  justice  jurisdiction.     Frederick  Y.)  519:   Jones  v,  Derby,  (Supm.  Ct. 

-V.  Clark,  5  Wis.  191.  Gen.  T.)  i  Abb.  Pr.  (N.  Y.)  458. 

1.  Hobby  V,  Bunch,  83  Ga.  i.  In  Foot  v.  Harris,  (Supm.  Ct.  Spec. 
At  Common  Law  substituted  service'  T.)  2  Abb.  Pr.  (M.  Y.)  454.,  it  was  held 

by  leaving  a  copy  at  the  residence  of  that  the  provisions  of  the  l^ew  York 

the  defendant  could  give  no  jurisdi'c-  statute   allowing    substituted    service 

tion.     Snyder  V.  Snyder,  25  Ind.  399.  applied  only  to  cases  where  the  defend- 

2.  Code  Civ.  Pro.  N.  Y.,  §§  435-437.  ant  could  not  be  found  either  in  or  out 
Infant   Defendants.  —  The  New  York  of  the  state,  or  where,  being  found,  he 

statutes  relating  to  substituted  service  avoided  or  evaded  service;    and  that 

apply  to  infants  as  well  as  to  other  de-  where  the  papers  showed  where  the 

fendants.    Sleinhardt  z/.  Baker,  (Supra,  defendant  might  be  found,  the  plaintiff 

Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  470.  was  not  entitled  to  an  order  for  substi- 

The  Order  Directing  Snbititnted  Service  tuted  service, 
must  not  direct  a  mode  of  service  Defendant  Traveling  as  Theatrical  Man- 
different  from  that  prescribed  by  the  ager. —  Where  it  appeared  from  the 
statute.  Foot  v.  Harris,  (Supm.  Ct.  a.'fidavit  for  substituted  service  that 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  454;  Col-  the  defendant  was  traveling  from  city 
tins  V,  Camptield.  (Supm.  Ct.  Spec.  T.)  to  city  in  the  coarse  of  his  business  as 
9  How.  Pr.  (N.  Y.)  519.  a  theatrical  manager,  without  seeking 

In  Fisk  V,  Bennett,  69  Hun  (N.  Y.)  to  avoid  service  of  process,  it  was  held 

272,  it  was  held  that  an  order  for  sub-  that  the  order  for  substituted  service 

stituted  service,  which  directs  service  would  be  set  aside  on  motion,  notwith- 

to  be  made  at  a  place  other  than  the  standing    the    statute  of    limitations 

residence  of  the  defendant,  is  fatally  might  bar  the  claim  during  the  defend- 

defective.  ant's  absence.     Ottman  z^.  Daly,  (N.  Y. 

Order  Appearing  to  Be  Made  on  Gronnd  City  Ct.  Spec.  T.)  17  Civ.  Pro.  (N.  Y.)  62. 

of  Evasion.  —  Where  the  proof  clearly  Defendant  Kot  Aooessible  on  Aooount  of 

showed  that  the  defendant  could  not  Illnoss.  —  Where  a  defendant  was  ill, 

be  found  after  due  diligence,  it  was  so  that  the  affiant  could  not  gain  access 

held  that  an  order  for  substituted  serv-  to  him  to  serve  a  summons,  it  was  held 

ice  was  not  irregular  nor  imprudently  that  an  order  for  substituted  service 

granted,  although  it  appeared  on  its  was  authorized,  although  the  defend- 

face  to  be  made  on  the  ground  of  eva-  ant  was  not  evading  service.     Carter 

sion  of  service.    Steinhardt  r.  Baker,  v.  Youngs,  42  N.  Y.  Super.   Ct.  169; 

(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  McCarthy  v.   McCarthy,   16  Hun  (N. 

470.  Y.)  546. 

8.  Order  Improper  Where  Defendant's  4.  Molloy  v.  Lennon,  (N.  Y.  City  C(, 

Whereabonts  Known.  —  Where,  at   the  Gen.  T.)  22  Misc.  (N.  Y.)  542. 
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this  statute,  the  proof  must  be  such  as  to  satisfy  the  mind  of  the 
judge  that  a  state  of  facts  exists  authorizing  him  to  make  the 
order.* 

(2)   Where    Personal     Service  Impossible,  —  Personal     service 
ought  always  to  be  effected  when  possible ;  and  the  statutory 

substitute  by  leaving  a  copy  at  the  defendant's  place  of  abode  is 
authorized  only  where  it  is  impossible  to  obtain  personal  service.* 

Mother  Sefdiing  Aooess  to  Infant  De-  sheriff  of  the  county  wherein  the  de- 

fendantf.  —  Where  the  mother  of  infant  fendant  resided,  that  he  had  made  dili- 

delendants,  residing  with  her,  refused  gent  and   proper  efforts   to  serve  the 

access  to  them  for  the  purpose  of  serv-  summons  upon  the  defendant  by  going 

ing  process  upon    them,   it  was  held  to  his  residence  and  place  of  business, 

that  her  act  must  in  law  be  deemed  the  but  that  he  could  not  be  found  within 

act  of  the  defendants,  and  that  an  order  the  state,  was  sufficient  to  authorize  an 

for  substituted  service  upon  them  was  order  for  substituted  set  vice, 

justified  on  the  ground  that  they  were  In  Molloy  v.  Lennon,  (N.  Y.  City  Ct. 

evading  service.     Steinhardt  v.  Baker,  Gen.  T.)  22  Misc.  (N.  Y.)  542,  it  was 

(Supm.  Ct.   Spec.T.)  20  Misc.  (N.  Y.)  held  thai  the  affidavits  of  two  process 

470.  servers    and     the    certificate    of     the 

1.  If  the  Judge  Is  Satisfied  by  the  evi-  sheriff,  showing  the  defendani.'s  resi- 
dence presented,  and  such  evidence  dence,  and  thai,  after  diligent  efforts 
tends  to  prove  the  facts  authorizing  to  serve  the  summons  by  calling  at  the 
substituted  service,  he  may  properly  residence  personally,  service  could  not 
make  the  order.  McCarthy  v,  Mc-  be  made  on  the  defendant,  and  no  in- 
Carthy,  16  Hun  (N,  Y.)  546;  Collins  v.  formation  could  be  had  as  to  her 
Ryan,  32  Barb.  (N.  Y.)  647-  See  also  whereabouts,  were  sufficient  to  war- 
Haswell  v.  Lincks,  87  N,  Y.  637;  Gere  rant  an  order  for  substituted  service. 
V.  Gundlach,  57  Barb.  (N.  Y.)  13.  2.  Castleton   v.   Weybridge.   46   Vt. 

Attacks  upon  Order. —  If  he  decides  474;    Knox    v.    Miller,    18    Wis.   397; 

erroneously,  the  order  may  be  set  aside  Northrup   z/.  Shephard,    23    Wis.    513; 

on    proper    application.        Collins    v.  Matteson  v.  Smith,  37  Wis.  333. 

Ryan,  32  Barb.  (N.  Y.)  647.  Defendant    in    County,    but    IlL  ~  In 

But  it  cannot  be  questioned  coUat-  Iowa  substituted  service   by  leaving  a 

erally.    Baker  v.  Stephens,  (C.  PI.  Gen.  copy  of  the  notice  at  the  defendant's 

T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  1.  usual  place  of  residence  is  authorized 

Affldayits  Not  Conelosive.  —  The  affi-  only  when  the  defendant  is  not  found 

davits  upon  which  an  order  for  substi-  ivithin    the  county   of  his   residence; 

tuted  service  is  based,  though  sufficient  where  he  is  in  the  county,  but  sick,  so 

to  justify  the  order,  are  not  conclusive  that  the  officer  cannot  see  him,  service 

in   a  suit    to  enforce    the   judgment,  by  that  method  is  not  sufficient.     Le 

Buswell  V.  Lincks,  8  Daly  (N.  Y.)  518.  Grand  v,  Faiiall,  86  Iowa  211.     Ccm- 

Bufflcient    Showing. —  Where    it   ap-  pare  Carter  r.  Youngs,  42  N.  Y.  Super, 

peared  by  the  sheriff's  return  that  he  Ct.    169;    McCarthy   r.    McCarthy,    16 

had,  after  repeated  calls  at  the  defend-  Hun  (N.  Y.)  546. 

ant's  residence,  been  unable  to  find  her  Absence  of    Defendant  firom.  Home. — 

or    make    personal    service,   and   the  Where  a  resident  defendant  is  absent 

plaintiff's  attorney,  on  calling  at  the  from  home,  service  of  a  trial  justice's 

defendant's  residence,    was  told   that  summons  by   leaving  a  copy  at  his 

the  defendant  had  been  away,  but  had  most  notorious  place  of  residence  is 

returned   for  a    few   hours   and   gone  sufficient.     Henneman  v,  Thomson,  8 

away  again  to  stay  for  an   indefinite  S.  Car.  115. 

time  at  a  place  which  the  informant  re-  Under  the  Georgia  statute  allowing 

fused  to  mention,  at  which  place  she  substituted  service  by  leaving  a  copy  at 

would  receive  all  mail  matter  sent  to  the  defendant's  most  notorious  place 

her,  it  was  held  that  an  order  for  sub-  of  abode,  it  was  held  that  service  in 

stiluted  service  was  properly  granted,  that  mode  during  the  temporary  ab- 

Phillips  V,  Winne.  (Supm.  Ct.  Gen.  T.)  sence  of  the  defendant  with  his  family 

20  N.  Y.  Supp.  49.  gave  the  court  jurisdiction.     Burbage 

In  Simpson  v.  Burch,  4  Hun  (M.  Y.)  v,   American    Nat.  Bank,  95  Ga.  503; 

315,  it  was  held  that  an  affidavit  by  the  Moye  v.  Walker,  96  Ga.  769. 
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(3)  Where  Defendant  Absent  from  State.  —  Where  a  resident 
goes  out  of  the  state,  but  with  the  intention  of  returning,  he  is 
regarded  as  still  a  resident  of  that  state,  and  the  fact  of  his 
absence  therefrom  will  not  prevent  substituted  service  of  process 
upon  him.*  But  if  the  defendant  be  a  nonresident  of  the  state 
and  is  not  found  therein,  he  can  be  served  constructively  only, 
and  no  substituted  service  can  give  jurisdiction  over  his  person.* 

(4)  In  Ancillary  Proceedings  in  Federal  Courts.  —  In  the  federal 
courts  substituted  service  is  allowed  in  an  ancillary  proceeding 
to  bring  in  parties  to  the  principal  suit.'  But  this  rule  does  not 
apply  to  the  case  of  a  new  party  brought  in  for  the  first  time  in 
such  ancillary  suit.'* 

1.  Giles  V.  Hicks,  45  Ark.  271;  Dn  service  on  which  a  personal  jadgment 
Val  V.  Johnson,  39  Ark.  182;  Hurlbut  may  be  rendered,  and  consequently 
V.  Thomas,  55  Conn.  181;  Orcutt  v.  applies  only  to  parties  resident  within 
Ranney,  10  Cush.  (Mass.)  183;  Mor-  the  slate.  See  Journey  v.  Dickerson, 
risen  C'.  Underwood,  5  Cash.  (Mass.)  52:  21  Iowa  308;  Armstrong  v.  Brant,  44 
Wright  V.  Oakley.  5  Met.  (Mass.)  400;  .  S.  Car.  177;  Beard  v.  Beard,  21  Ind. 
Sc^te  Bank  v.  Simpson,  2  McMuII.  L.  (S.  321. 

Car.)  352;  Southern  Sieara  Packet  Co.        8.  Oglesby  v.  Attrili,  14  Fed.  Rep. 

V.    Roger,   Cheves   Eq.   (S.   Car.)  48;  214;    Shainwald    v.    David.«,   69   Fed. 

Frean  v.  Cruikshanks,  3  McCord  L.  Rep.  701;  Bowen  v.  Christian,  16  Fed. 

(S.  Car.)  84:  Lark  v.  Chappeli,   i   Mc-  Rep.   729;    Providence  Rubber  Co.  v. 

Cord  L.  (S.  Car.)  566.     See  also  Botna  Goodyear,  9  Wall.  (U.  S.)  807;  Kamm 

Valley  State  Bank  v.  Silver  City  Bank,  v.  Stark,  i  Sawy.  (U.  S.)  547;  Segee  v, 

87  Iowa  479;  Splegelberg  r.  Sullivan,  Thomas,  3  Blatchf.  (U.  S.)  11;  Bartlett 

I  N.  Mex.   575;  Conwell  v.  At  wood,  2  r.  Sultan  of  Turkey,  19  Fed.  Rep.  346; 

Ind.  289;  Guarantee  Trust,  etc.,  Co.  v.  Abraham  v.  North  German  F.  Ins.  Co., 

Buddington.  23  Fla.  514.  37  Fed.  Rep.  731.     See  also  Eckert  v. 

Ho  Intention  of  Changing  Besidenoe. —  Bauert,  4  Wash.  (U.  S.)  370;  Ward  v. 

In  Arkansas  it  was  held  that  service  on  Seabry,  4  Wash.  (U.  S.)  426;  Gregory 

a  defendant  by  leaving  a  copy  at  his  v.  Pike,  79  Fed.  Rep.  520. 
residence  with  a  white  person  of  the        BUI  to  Obtain  Hew  Trial  at  Lav.— 

proper  age,  was  good,  though  he  had  On  a  bill  in  equity  in  a  federal  court  to 

been  absent  in  another  state  for  sev*  obtain  a  new  trial  of  a  cause  at  law 

eral   years,  but  without   intention   of  in  the  same  court,  substituted  service 

changing  his  residence.     Du   Val    v.  is  proper.     Oglesby  v.  Attrili,  14  Fed. 

Johnson,  39  Ark.  182.     And  %tt  infra.  Rep.  214. 

V.  2.  c.  (3)  (b)  What  Is  Last  or  Usual       Knat    Be  Ancillary    Prooeodln^.  —  In 

Place  of  Abode,  order  to  justify  substituted  service,  the 

Hot  Sofflcient  to  Set  Aside  Beryice. —  bill  must  be  auxiliary  to  the  original 

In  South  Carolina  an  affidavit  by  the  suit,  or  in  continuance  of  it;  otherwise 

defendant,   only  stating  that,  at   the  the  case  is  not  a  proper  one  for  substi- 

time  of  leaving  the  copy  of  the  writ  at  tuted  service.     Providence  Rubber  Co. 

his  house,  he  **  was  without  the  limits  v.  Goodyear,  9  Wall.  (U.  S.)  807. 
of  the  state."  is   not  sufficieni   to  set       Bill   Host    Show  Xerit.  —  A  federal 

aside  the  service  of  the  writ.     Lark  i\  court   will    not   allow    a   party   to   be 

Chappeli,  I  McCord  L.  (S.  Car  )  566.  brought  before  it  on  substituted  service 

2.  The  Terms  **  GonstrnotlTe  *'  and  unless  the  bill  on  its  face  shows  some 
"  Snbititated "  have  sometimes  been  legal  or  equitable  merit.  Mohlenburg 
confused.  Of  course,  any  service  ex-  County  v.  Citizens'  Nat.  Bank,  65  Fed. 
cept  strictly  personal  service  is  in  a  Rep.  537. 

sense  constructive,  but  by  limiting  the  4.  Shainwald  v.  Davids,  69  Fed.  Rep. 

use  of  that  term  to  cases  of  service  on  701. 

nonresidenu  not  found  within  the  state  Parties  Hot  Connected  with  Plaintiif  in 

much  confusion  will  be  avoided.    The  Original  9nit.  —  Where  a  receiver,  ap- 

term  "  substituted    service  "  as  used  pointed  to  wind  up  a  partnership,  filed 

here  signifies  a  substitute  for  personal  a  bill  to  set  aside  certain  mortgages,  it 
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b.  Effect  of  Substituted  Service.  —  It  is  the  general  rule 
that  substituted  service  of  process  upon  a  resident  defendant  is 
equivalent  to  personal  service,  and  warrants  a  personal  judgment 
against  such  defendant.*  But  there  are  cases  to  the  opposite 
effect.^ 

c.  How  Made  —  (l)  ///  Genera/ —  BtaXvLtory  Proviilom.  —  The 
statutes  providing  for  substituted  service  designate  the  manner 
in  which  it  shall  be  made.  These  statutes  vary  to  some  extent 
in  minor  details,  but  are  practically  unanimous  in  requiring  that 
the  process,  or  a  copy,  be  left  at  the  defendant's  last  or  usual 
place  of  abode  with  some  suitable  person  there  resident.' 

was  held  that  as  this  suit  included  new  8.  In  Journey  v.  Dickerson,  21  Iowa 

parties  in   no  way  connected  with  the  308,  it  was  held  that  substituted  service 

plaintiff  in  the  suit  to  wind  up  the  part-  by  leaving  a  copy  at  the  place  of  resi- 

nership,  an  order  for  substituted  serv-  dence    was   not  actual  service.      The 

ice   could    not   properly    be    granted,  court  said:     "  The   statute,  however, 

Bowen  v.  Christian,  16  Fed.  Rep.  729.  allows  this  substituted  service,  regard- 

1.  People    V.    House,  4    Utah    382.  ,  ing  the  presumption  or  inference  fair 

And  see  Cassidy  v.  Leitch,  (C.  PI.  Tr.  and  legitimate,  that  a  copy  thus  left  will 

T.)  2  Abb.  N.  Cas.  (N.  Y.)  315.  come  to  ihe  actual  knowledge  of  the 

Judgpnent    by  Defanlt.  —  Where   suit  parly  sought  to  be  charged.      And  yet 

was  brought  in  a  justice's  court,  and  this  certainty  is  not  actual  service;  for 

the  summons  was  duly  served  by  leav-  actual  service  means  personal,  either 

ing  a  copy  thereof  at  the  residence  of  by  reading  to  defendant  or  delivering 

the  defendant,  a  judgment  by  default  to  him  a  copy  of  the  process.     When 

thereafter  rendered  against  him   was  left  at  the  residence,  or  the  substituted 

legal   and    valid,  although,  when   the  mode  is  adopted  for  actual  or  personal, 

service  of  the  summons  was  made  as  there  is  no  more  than  a  legal  presump- 

above  stated,  the  defendant  was  tem-  tion   that  notice  thereof  does  actually 

porarily  absent  from  his  home,  in  at-  come  to  the  defendant.*' 

tendance  upon  a  sick  wife,  and  never  Defendant  Absent  from  State. —  InCur- 

in  fact  received  or  saw  the  summons,  rier  v.  Gilman,   55   N.   H.  364,  it  was 

Moye  v.  Walker,  96  Ga.  769.  held  that  under  Gen.  Stat.   N.  H.,  c. 

Bervioe  Begarded  as  Actual. —  In  In-  207,  g  3,  construed  in  connection  with 
dinna^  where  service  is  regularly  made  previous  statutes,  the  leaving  of  a  sum- 
by  leaving  a  copy  at  the  place  of  abode  mons  at  the  defendant's  usual  place  of 
of  a  resident  defendant,  the  person  so  abode  within  the  state  was  not  a  per- 
notified  is  deemed  to  be  actually,  and  sonal  service  on  him,  where  he  was  in 
not  constructively,  summoned  to  ap-  fact  absent  from  the  state,  did  not  re- 
pear.     Sturgis  V.  Fay,  16  Ind.  429.  turn  until  after  judgment,  and  had  no 

Failnre  to  Beoeive  Actnal    Notice. —  knowledge  of  the  proceedings. 

Where  substituted  service  was  allowed  Chancery  Practice.  —  Under    the  old 

by  statute,  the  fact  of  the  defendant's  New   York    chancery    practice    a    bill 

absence  in  another  state,  and  failure  to  could  not   be  taken   as  confessed  on 

receive  actual  notice  of  the  suit  until  substituted  service.     Sawyer  v.  Saw- 

ihe  first  day  of  the  term  to  which  sum-  yer,  3  Paige  (N.  Y.)  263. 

mons    was    returnable,    was    held    to  8.  See   generally   the   statutes;  and 

afford  no  reason  for  setting  aside  the  see  Harmon  v.  See,  6  Iowa  171;  Jor- 

relurn.    Conwell  z/.  Atwood,  2  Ind.  289.  dan  «/.  Wapello  County,  69  Iowa  177; 

When  Equivalent  to  Publication.  —  In  Mayer  v.  Griffin,  7  Wis.  82. 
iVr?f' Kt^r/^  substituted  service  is  equiv-  Heoeesity  for  Stating  Contents.  —  In 
alent  to  service  by  publication  so  far  loiva  \i  has  been  held  that  where  pro- 
as relates  to  the  delivery  of  the  sum-  cess  is  served  by  leaving  a  copy  at  the 
mons  to  the  sheriff  before  the  case  has  residence  of  the  defendant  with  a  per- 
been  barred  by  the  statute  of  limita-  son  over  fifteen  years  of  age,  the  con- 
tions.  Clare  v.  Lockard,  (Brooklyn  tents  of  the  writ  must  be  stated  to  such 
City  Ct.  Gen.  T.)  21  Abb.  N,  Cas.  (N.  person.  Diltz  v.  Chambers,  2  Greene 
Y.)  173.  (Iowa)  479- 
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(2)  Compliance  with  Statute,  —  Substituted  service  in  actions 
^purely  in  personam  being  a  departure  from  the  common-law  rule 
'requiring  personal  service,  a  strict  compliance  with  the  statute 
•authorizing  such  substituted  service  is  essential  to  a  valid  service 
«by  that  method.* 

(3)  Where  Copy  Left  —  (a)  At  Place  Speoiiled  in  Statute.  —  The  stat- 
*utes  and  rules  of  the  court  regulating  substituted  service  specify 
the  place  where  the  process  shall  be  left  —  usually  the  residence 
or  usual  place  of  abode  of  the  person  to  be  served  —  and  in  order 
to  have  a  valid  service,  the  process  must  be  left  at  the  place  speci- 

Leaving  One  Copy  for  Several  Defend-  Oregon,  —  Ilass  v,  Sedlak,  9  Oregon 

ants.  —  The  fact  that  several  defend-  462;  TruUenger  t/.  Todd,  5  Oregon  36. 

ants  have  the  same  place  of  abode  will  Pennsylvania,  —  Bailey   v.  Jefferson 

not  render  valid  an  attempted  service  Tp.,  21  Pa.  Co.  Ct.  20. 

by  leaving  one  copy  for  all.     A  sep-  United  St.ites.  —  Settlemier  v.  SuUi- 

arate  copy  must  be  left  for  each  of  the  van,  97  U.  S.  444;  Harris  v.  Hardeman, 

defendants,  else  a  judgment  rendered  14  How.  (U.  S.)  334. 

on  such  service  cannot  be  sustained.  See  also  the  article  Publication,  vol. 

Stewart  v.  Stringer,  41   Mo.  400;   St.  17,  p.  45. 

Louis  V,  Flynn,  128  Mo.  413;  Hutchens  Appeal  —  Bevenible    Error.  —  Where 

V.    Laiimer,    5    Ind.    67;^    Bugbee  v,  the  requirements  of  the  statute  as  to 

Thompson,  41  N.  H.  183;  Versepuy  v,  service  by  copy  are  not  observed,  the 

Watson,  12  R.  I.  342.  defendant  is   not  in   court,   and   any 

Leaving  Originals  Instead  of  Copies.  —  judgment  against  him  is  erroneous  and 

Where  service  was  made  on  a  defend-  will  be  reversed  on  appeal.     Harmon 

ant  by   leaving  an    original    probate  v.  See,  6  Iowa  171. 

petition  and  order  of  notice  at  his  place  Hebraeka  Statute.  —  A  summons  was 

of  abode,  by  mistake,  instead  of  copies,  issued  by  a  justice  of  the  peace,  and 

it  was  held  not  to  be  sufficient  ground  delivered  to  the  sheriff  of  the  county 

for  dismissing  the  petition.     Adams  v.  for  service,    who   returned   the   same 

Adams,  64  N.  H.  224.     And  see  Blanch-  with  the  manner  of  service  indorsed 

ard  V.  Day,  31  Me.  494.  thereon  as  follows:     "August  23, 1884. 

1,  Illinois,  —  Townsend  v,  Griggs,  3  Received  this  writ,  and  on  the  twenty- 
Ill.  365;  Cost  V.  Rose.  17  111.  276;  Boy-  third  day  of  August,  1884, 1  served  the 
land  V.  Boyland,  18  111.  551;  Green-  same  on  the  within- named  defendant, 
wood  V.  Murphy,  131  111.  604;  Hessler  H.  J.  Palmer,  by  leaving  a  copy  of  the 
V.  Wright,  8  111.  App.  229.  within  summons  with  George  Palmer, 

Iowa.  —  Romain      v.       Muscatine  and  by  him,  the  said  George  Palmer. 

County,  I  Morr.  (Iowa)  357;  Clark  v.  in  my  presence  at  the  time  of  said  serv- 

Little.  41  Iowa  497;    Harmon  v.  See,  ice,  delivered  the  same,  being  a  true 

6  Iowa  171;  Journey  v.  Dickerson,  21  copy   cf    the   within    summons,    with 

Iowa   308;    Priestman   v.    Priestman,  all  indorsements  thereon  certified  by 

103  Iowa  320.  me   to    be    a   true    copy,    to  said    H. 

Kentucky.  —  Brownfield   v.   Dyer,   7  J.    Palmer "    (properly  signed   by  the 

Bush  (Ky.) 505.  officer).     It  was  held  that  this  was  a 

Louisiana.  —  Marin   v.    Thierry,    29  compliance  with  the  requirements  of 

La.  Ann.  362.  section  911  of  the  Nebraska  Civil  Code, 

Maine,  —  Matthews  v.  Blossom,    15  and  that  the  service  gave  jurisdiction. 

Me.  400.  Palmer  v.  Belcher,  21  Neb.  58. 

Missouri. — Stewart  z/.  Stringer.  41  Plea  in  Abatement  or  Writ  of  Error. — 

Mo.  400;  "State  7/.  Staley,  76  Mo.   158;  Under    the   Massachusetts  statutes  an 

Quigley  v.  Mexico  Southern  Bank,  80  absent   defendant   having  a   last  and 

Mo.  297;  Charles  v.  Morrow,  99  Mo.  usual  place  of  abode  in  the  common- 

638;  Myers  v.  McRay,    114   Mo.   377;  wealth   must  be  served  by  leaving  a 

Corrigan    v.    Schmidt,    126   Mo.    304:  copy  there;  and  such  defendant  may 

Harness  v.  Cravens,  126  Mo.  233:  St.  take  advantage  of  service  in  any  other 

Louis  V.  Flynn,  128  Mo.  413;  Stare  v.  mode   by    plea  in   abatement  or  writ 

Horine,  63  Mo.  App.   i;  Tourville  v.  of  error.     Tilden  v.  Johnson,  6  Cush. 

Wabash  R.  Co.,  61  Mo.  App.  527.  (Mass.)  354. 
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'fied,  and  no  other.*  But  it  has  been  held  that  where  the 
defendant  himself  directs  the  summons  to  be  left  elsewhere,  he 
csmnot  be  heard  to  object  that  it  was  not  left  at  his  jila^e  of 
abode.* 

Leaying  at  "  Place  of  BasineiB."  —  Where  the  statute  requires  the 
copy  to  be  left  at  the  defendant's  usual  or  last  place  of  abode,  it 
is  not  a  sufficient  service  to  leave  it  at  his  place  of  business* 

;X.  Perry  y.     Perry,    103    Ga.    706;  defendant  in  a  certain  county  is  not 

Ames  V,  Winsor,  iq  Pick.  (Mass.)  247;  necessarily  his  last  and  usual  place  of 

Laney  v,  Garbee,  105  "Mo.  355;  Laney  abode  in  the  state;  and  where  thescai- 

V,  Sweeney,   105  Mo.  360;    Hewitt  v.  ute   requires   service   at   the  last  and 

«W€atherby,  57  Mo.  276;  Aultman,  etc.,  usual  place  of  abode  in  the  state,  serv- 

Co.   V,  Steinan,   8  Neb.   109;    Fisic  v.  ice  at  the  last  and  usual  place  of  abode 

'Bemiett,  69  Hun(N.  Y.)272;"McConkey  in  ihe  county  is  not  sufficient.     Swift 

V,  McCraney,  71  Wis.  576;  Hyslop  v.  v.  Meyers.  37  Fed.  Rep.  37;  Sadbom 

Hoppock,  5  Ben.  (U.  S.)  447.  v.  Stickney,  69  Me.  343. 

At  'Boit-iii-law'f  Plaee  of  3tisi>es8. —  Copy  L«ft  at  Wrong  Ylaoe — ^^Kotionto 

Civ.   Code  Ga.,  §  4985,  allows  process  'Set  Ajiide  Judgment.  — On  a  motion  to 

•to 'be  served  by  leaving  it  at  the  de-  set  aside  a  judgment  on  the  ground 

fend.ant's  residence.     Under  this  stat-  that   the  copy   was  left  at  the  wrong 

■ute  it  was  held  that  service  by  leaving  place,   the  defendant  may  prove  that 

the  process  with  the  defendant's  son-  the  place  at  Whidh   the  officer  left  th« 

in-law  at  the  latter's  place  of  business  copy  was  not  his  usual  place  of  abode, 

was  insufficient,  although  the  defend-  Wotton  v.   Parsons,  4  McCord  L.  (S. 

ant    resided    with    his    son-in-law    in  Car.)  368. 

•the  same  building  but  on  a  different  2.  Taylor  r..  Cook,  i  N.  J.  L.  65. 
floor  from  said  place  of  business  and  en-  Defendant  Betopped  to  Deny  Servioe.  — 
tirely  unconnected  therewith.  Perry  In 'Johnson  v.  Johnson,  52  Ga.  449.  an 
V.  Perry,  103  Ga.  706.  officer  having  a  writ  against  A.  left 
Leavii^  Elsewhere  at  Tlaintttfs  Direc-  the  copy  by  mistake  at  the  residence 
tion. —  In  Boyland  v.  Boyland,  r8  111.  of  A.'s  brother,  but  meeting  A.  the 
55tt  it  was  h^ld  that  where,  at  -the  di-  same  evening  informed  him  of  the  fact, 
rection  of  the  plaintiff,  the  service  was  and  the  latter  replied  that  he  would 
made  byieaving  a  copy  at  the  house  get  the  copy  and  accept  the  service 
of  a  person  other  than  the  one  on  whom  without  putting  the  officer  to  the 
•service  was  to  'be  made,  it  was  not  a  trouble  of  serving  it  again.  It  was 
valid  service.  held  that  A.  was  estopped  from  after- 
Older  Directing  Bervioe  Elsewhere. — In  wards  denying  the  service. 
New  York  underCodeCiv.  Pro.  N.  Y.,  8.  Aultman,  etc.,  Co.  v.  Steinan,  8 
8§  435»  436,  providing  for  substituted  Neb.  109;  Winchester  z/.  Cox,  3  Greene 
service  of  summons  in  certain  cases  by  (Iowa)  575;  Lambert  v.  Sample,  25  Ohio 
leaving  copies  at  ihe  defendant's  resi-  St.  336;  Hays  v,  U.  S.  Bank,  Wright 
dence,  an  order  directing  service  at  a  (Ohio)  563;  Sweeney  v.  Girolo,  154  Pa. 
place  other  than  the  defendant's  resi-  St.  609;  Bumpusz/.  Hardenburg,  3  Pa. 
denre  is  erroneous.  Fisk  v.  Bennett,  Dist.  27;  Stehman  v,  Wehrly,  11 
69  Hun  (N.  Y.)  272.  Pa    Co.    Ct.  437;  Mayer  v.  Griffin,  7 

Under  llnited  Qtates  Equity  Bale  18,  Wis.  82. 

providing  (or  service  by  leaving  a  copy  In  Stout   v,   Harlem,  20  Tnd.   App. 

•thereof    "  at    the    dwelling-house    or  200,  it   was  held  that  a  personal  judg- 

usual  .place  of  abode  "  of  the  defend-  ment  was  invalid  where  it  appeared 

ant,  it  was  held  that  a  subpoena  to  i^p-  that  the  defendant  was  served  by  leav- 

.pear  and  answer  a  bill  in  equity  could  ing  a  copy  at  his  *'  last  and  usual  place 

not  be  served  at  the  last  usual  place  of  of  business."  instead  of  at  his  **  usual 

abode,  but  must  be  left  at  the  existing  or  last  place  of  residence,"  the  defend^ 

present  dwelling-house,  or  the  exist-  ant's  residence  and  place  of  business 

Ing  present  usual,  customary  place  of  being  about  a  mile  apart  in  the  same 

abode,   of  the  defendant.     Hyslop  v.  city. 

Hoppock.  5  Ben.  (U.  S.)  447.  In  Wew  ToA,  however,  it  was   for- 

XiMt  Setldenoe  in  State,  Hot  County.  —  merly  held  that  if  a  defendant  was  ab- 

The  last  and  usual  place  of  abode  of  a  sent,  and  no  person  could  be  found  at 
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unless  that  is  also  his  tisuai  piace  of  abode  within  the  meaning 
of  the  statute.* 

Wbatr  Is  '*  At "  Pltfe<9  o7  Beideleiftie.  —  It  has  been  held  that  a  statute 
feqKiiving  the  delivery  of  a  copy  at  the  dwelliing'  house  is  not  comi' 
plied  with  by  a'  delivery  at  a  distant  corner  ol  the  yai^d  of  such- 
dwelling;  *  but  this  seems  to  be  a  very  narrow  conistructionv  am-di 
the  weight  of  authority  ts  to  the  contrary.' 

(b)  Wkat  iA  l^ast  or  XTinal  Place  of  Abode.  —  It  has  been  held  that  the 
term  *'  usual  or  last  place  of  residence,"  as  used  in  the  statutes 
regulating  substituted  service,  means  the  residence  into  which  the 
person,  still  a  resident  of  tfte  state,  has  moved,  in  that  state*,  last 
before  the  service  of  process.'*     In  other  words,  the  expression 

hi^  pl«ce  of  abode,  a  subpoena  mighC  took  to  leave  and  did  leave  the  same 

be  served  by  delivering  it  to  his*  clerk-  in  the  dwelling  house,  it  was  held  t>ha<t 

or  servant  at  his  store  or  place  of  busi-  since  it  was  reasonably  certain  that  th« 

ness'.     Smith  9.  Parke,  2  Paige  (N.  Y.)  person    for    whom    it    was    intended 

298.  would  get  t^he  notice,  audi  in  fact  upoiv 

Oop^Left  a(V  B«fendant^S' Oi&oeb — Under  his  retiilrn  he  ditf  get  it,  the  service 

the    Delaware    statute     requiring   the  was  sufficient.     Broaddusz^.  Mason,  95 

copy  to   be    left    at    the    defendant's  Ky.  421. 

usual  place  of  abode  in  the  presence  of  SerVioe  ibijrwkere  dn  VlaAta(ltion.> —  lit 

some  person,  it  was  held  that  the  leav-  McCalop^s    Succession,    K>  La.   Ann. 

ing  of  a  copy  "  at  the  defendant's  office  2*34,  it  wa^  held  that  the  whole  of  the 

in'  L.   with  his  clerk  "  was   not  suffiu  defendant's- plantation  was  his  dom<icil<, 

cient.     Hitch   v.  Gray,  i  Marv.  (Del.)  aiid  that  service  within  the  inclosnre 

400.     See   also   Gibbons   v.   Mason,   i  of  such  plantation  upon  a  suitable  per-* 

Harr.  (Del.)  452;  Corning  v.   Pray,  i  Son   redidihg  at  the  tim-i  on  the  said 

Wend.  (N.  Y.)  626.  plantation,  though-  not  in  the  d-efcBd- 

1.  See  infra,  V.  2.-  e.  (3)  (^)   IVhat  Is  ant's  dwelii'»g  house,  was-  a  SDfficien>8 

Usual  or  Last  Place  0/  Abode.  service.     See  also  Maxwell  v.  Collier, 

%,  Kibbe  v.  Bensow,  17  Wall.  (U.  S.)  6  Rob.  (La.)  86. 
624.  In  this  case  the  paf»er  was  de-  "  Heine "  and  **  Plade  <tf  Besidenee." -« 
Hvered  to  the  fathei'  of  the  defendant  In  State  v.  Toland,  36  S.  Car.  515,  the 
at  a  distance  of  one  hundred  and  statute  requiring  servrce  '*  at  hi«  place 
twenty-five  feet  fr6m  the  dwelling,  but  of  abode,"  k  was  heM  that  a  retttrn 
wkhin  the  ya^d  of  the  satne.  The  that  service  was  made  "  at  hrs  house 
court  said:  "  Both  the  person  [**  some  of  usual  piace  of  residence  "  was  good 
white  person  of  the  family,  of  the  because  '*  these  expressions  are  «o 
age  of  ten  years  or  upwards"]  upon  manifestly  substantially  the  same,  that 
whom,  and  the  place  where,  service  it  would  be  theexlieme  of  technicahty 
may  thus  be  made,  are  intended  to  se-  to  hold  that  one  could  niot  be  substi- 
cure  a  delivery  to  the  party"  interested,  tuted  for  the  other."  And  see  gener- 
ic i^  ifct  unreasonable  to  require  that  it  ally,  in  support  of  the  proposition  that 
shoTuld  be  delivered  on  the  steps  or  on  the  word  **  house  "  embraces  the  land 
a  portico  or  in  some  outhouse  adjoin-  on  which  the  house  \%  built,  and  the 
ing  to  or  immediately  connected  with  subjacent  land,  McMillan  v.  Soiomon, 
the  family  mansion,  where,  if  dropped  42  Ala.  356;  Richmond  v.  State,  5  Ind. 
or  left,  it  ivould  t>e  Wkely  to  reach  its  3^4;  Brown  v.  Turner,  113  Mo.  27; 
destination.  A  distance  of  one  hu/i-  and  the  authorities  therein  cited. 
dred  and  twenty-five  feet  and  in  a  4.  Sturgis  v.  Fay,  16  Ind.  429. 
earned  of  the  yard  is  not  a  compliance  The  Usual  Abode  of  a  Married  Kan  is 
with  this  requirefnent."  prima  facie  \Mt  house  where  his   wife 

3.  DlstaBoe    of  Sovoral  Handred  Fo^t  and    family    reside.      Missouri,    etc., 

fSrofll    SwcUiiig'  —  Wh^re   service    fvas  Trust   Co.    v.    Norris,   6t    Minn.    256. 

effected   by  leaving  the   notice  with  a  And  see  Collins  v.  Camp,  94  Ga.  460. 

proper  person   at  a  distance  of  from  In  Grant  v.  Dalliber,  ii  Conn.  238, 

hfty  to  two  hundred   yards  from  the  the  court  said:  "  The  place  in  which  a 

place  of  abode^  arid  such  person  Under-  married  man's  family  resides  with  hit 
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<  t 


usual  place  of  abode  "  as  used  in  the  statutes  means  the  usual 
place  of  abode  at  the  time  of  the  service  of  the  writ.* 

Temporary  Residenoe.  —  But  it  has  been  held  that  leaving  a  sum- 
mons at  the  defendant's  last  and  usual  place  of  abode  in  the 
town  of  his  temporary  residence,  and  not  in  the  place  of  his 
domicil,  was  not  sufficient.* 

consent,  and  where  he  has  voluntarily  1.  Capehart  v.  Cunningham,  12  W. 

resided  with  them  as  his  home,  and  Va.  750;  Gadsden  v.  Johnson,    i   Nott 

which  he  has  never  abandoned,  may  &  M.  (S.  Car.)  89;  Blodgell  v.  Uiley,  4 

well  be  considered  as  the  place  of  his  Neb.  29;  Seymour  u.  Si  reel,  5  Neb.  88. 

abode,  unless  such  residence  has  been.  In  MassachuMtts,  huwever,  it  was  held 

and  was  intended  to  be,  temporary  and  that  a  person  who  owned    real  estate 

for  transient  purposes."  in  that  state,  on  which  he  lived  and 

Defendant  Living  in  Family  of  Another,  carried  on  business  until   1841,  wtien 

—  Where  a  defendant  had  no  family  he  removed  10  another  state,  where  he 
of  his  own,  but  boarded  and  made  his  continued  to  reside,  had  a  last  and 
actual  home  in  the  family  of  another,  usual  place  of  abode  in  Massachusetts 
it  was  held  that  service  of  the  subpoena  in  1843.  Tilden  v.  Johnson,  6  Cush. 
on  either  of  the  heads  of  that  family  (Mass.)  354. 

at  such  place  of  abode  was  good.    Peo-  8.  Ames  v,  Winsor,  19  Pick.  (Mass.) 

pie  V,  Craft,  7  Paige  (N.  Y.)325.  247. 

In  Bujac  v,  Morgan,  3  Yeates  (Pa.)  In  Blythe  r.  Hinckley,  84  Fed.  Rep. 

258,  it  was  held  that  where  a  defend-  228,   it    was    held    that    service   of    a 

ant  was  temporarily  abroad  on  a  trad-  subpoena  by  delivering  a  copy  to  a  per- 

ing  trip,  service  on  his  partner,  with  son  in  a  house  where  the  defendant 

whom  the  defendant  had  lived  before  was  temporarily  residing  was  insuffi> 

going  away  and  with  whom  his  chil-  cient. 

dren  were  still  living,  was  good.  Snmmer  Besidenee.  —  In   Harrison  v. 

Not  Equivalent  to   "Domioil"  in  All  Farrington,  35  N.  J.  Eq.  4,  the  defend- 

Particulars. —  The  term  "  the  house  of  ant  resided   with    his    family    in    his 

his  usual  abode,"  as  used  in  Minn,  mother's  house  in  New  Jersey  during 

Gen.  Stat.  1894.  §  5199,  subd.  4,  means  the  summer,  though  his  own  house  in 

a  person's  customary  dwelling  place  New  York  was  open  in  charge  of  a 

or  residence.     It  is  not  the  equivalent  servant  and  he  returned  thither  in  Oc- 

of  **  domicil  "  in  all    particulars,   for  tober.    It  was  held  that  leaving  a  copy 

one's  place  of  abode  or  home  once  ac-  of  subpoena  ad  respondendum  for  him  at 

quired  does  not  necessarily  continue  his  mother's  house,  before  he  returned 

until  another  one  is  obtained.      Mis-  to   New   York  to  reside,   was  a  good 

sour!,   etc..   Trust    Co.    v.   Norris,   61  service. 

Minn.  256.     But  compare  Wood  v.  Roe-  Temporary    Besidenoe    in  Jail.  —  W., 

der,  45  Neb.  311.  a  single  man,  having  a  legal  home  and 

A  party  may  have  more  than  one  domicil  in  F.  county,  was  arrested  at 

residence,   though   but    one    domicil.  his  said   residence  for  a  felony  com- 

Love  V.  Cherry,  24  Iowa  204.    See  also  mitted  in  D.  county,  to  which  county 

Walke  V.    Circleville  Bank,    15   Ohio  he  was  conveyed,   and  committed  to 

288.  the  jail  thereof  pending  trial.     While 

** Besidenoe "  Same  as  "Usnal  Flaee  of  thus   imprisoned    he   was  sued   in  F. 

Beeidenoe."  —  Leaving    a  copy   of  the  county,  and  the  summons  was  served 

summons  **  at  the  residence  "  of  the  by  leaving  a  copy  at  his  usual  place  of 

party  is  substantially  the  same  as  lea  v.  residence  in  said  county.     It  was  held 

ing   it   af    his  "  usual    place   of   resi-  that  the  court  thereby  acquired  juris- 

dcnce."      Walke  v.  Circleville   Bank,  diction  over  the  person  of  the  defend- 

15  Ohio  288.  ant.     Walker  ?/.  Stevens,  52  Neb.  653. 

Presumption  that  Beeidenoe  as  Alleged.  Prisoner  Ifavintf  A^o  Other  Place  of 

—  Where  the  summons  is  required  to  Residence.  — Where  it  appeared  that  a 
be  left  at  the  defendant's  last  and  person  confined  in  jail  had  no  other 
usual  place  of  abode  in  the  state,  the  place  of  residence  at  the  time  than  the 
presumption  is  that  his  residence  is  place  where  he  was  confined,  it  was 
as  alleged  in  the  ivrit.  Sanborn  v.  held  that  the  jail  was  to  be  deemed  his 
Stickney,  69  Me.  343.  usual  place  of  abode,  and  service  by 
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A  Hotel  or  Boarding-home  where  a  person  is  sojourning  for  a  short 
time  is  not  such  person's  usual  place  of  abode  within  the  mean- 
ing of  the  statutes.*  But  where  the  defendant  makes  such  hotel 
or  boarding-house  his  residence  with  no  intention  of  going  else- 
where, it  may  be  regarded  as  his  '*  usual  place  of  abode."  * 

Leaving  with  Intention  to  Betorn.  —  Where  a  person  has  departed 
from  his  home,  but  it  appears  that  he  intends  returning  thereto, 
such  residence  will  continue  to  be  his  usual  place  of  abode,  and 
service  by  leaving  a  copy  there  with  a  proper  person  is  valid 
under  a  statute  authorizing  substituted  service.' 

leaving  a  copy  there  was  a  sufficient  Absence  from  State  on  Business.  —  In 

compliance  with  the  statute.     Dunn's  Pendleton  v,  Vanausdal,  2  Ind.  54,,  the 

Appeal,  35  Conn.  82.  defendant  left  the  state  on  a  peddling 

1.  White  «/.  Primm,  36  111.  416;  Cald-  tour,  leaving  behind  him  his  family, 
well  V.  Miller,  2  Harr.  (Del.)  146.  See  who  continued  to  live  on  his  property, 
also  Fitzgerald  v.  Salentine,  10  Met.  He  had  been  a  resident  of  the  state  for 
(Mass,)  436.  six   or  seven   years,   and   it   was  not 

2.  In  Lee  v.  Macfee,  45  Minn.  33,  a  known  that  he  had  any  intention  of 
debtor  having  a  permanent  residence  changing  his  residence.  It  was  held 
in  a  city  within  the  state,  and  having  that  service  by  leaving  a  copy  at  his 
no  home  or  usual  place  of  abode  last  place  of  residence  six  months  after 
excepting  a  boarding-house,  was  tem-  his  departure  was  a  good  service, 
porarily  absent  in  a  foreign  country  on  Temporary  Besidence  in  Foreign  State, 
business,  when  summons  was  served  — A  person  who  customarily  resided  at 
by  leaving  a  copy  at  such  boarding-  M.  in  the  state  of  Iowa  went  into  Texas 
house  with  a  person  of  suitable  age  for  the  purpose  of  transacting  some 
and  discretion  there  residing.  It  ap-  business  there,  and  in  pursuance  of 
peared  from  the  evidence  that  certain  that  object  took  up  a  residence  in 
articles  of  personalty  were  left  there  by  Texas.  She,  however,  never  aban- 
him,  and  that  he  expected  to  return  to  doned  her  residence  in  Iowa,  and 
such  boarding-house  when  he  came  always  intended  to  return  there,  and 
back  to  the  city,  and  this  was  held  in  fact  did  return  as  soon  as  possible, 
sufficient  to  warrant  the  court  in  ref  us-  During  her  temporary  residence  in 
ing  to  set  aside  the  judgment  for  want  Texas,  process  from  an  Iowa  court 
of  jurisdiction.  was  served  on  her  by  leaving  a  copy 

Sesidenoeat  Hotel.  —  Where  a  person,  at  the  place  where  she  usually  resided 

having  lost  his  home  by  fire,  lived  for  at  M.  with  her  daughter.     It  was  held 

ten   weeks  at  a  hotel,  and  on  leaving  that  M.  was  to  be  deemed  her  usual 

for    another    state     asserted    that    he  place  of  residence  in   Iowa,  and  that 

would    return,    it    was   held    that    the  the   service   was   sufficient.      Love   v. 

hotel  was  his  usual  place  of  residence.  Cherry,  24  Iowa  204. 

McFaddin  7^.  Garrett,  49  La.  Ann.  1319.  Disappearanoe  Without   Expression  of 

3.  Wood  v.  Roeder,  45  Neb.  311;  Du  Intention.  —  Where  a  defendant  left 
Val  V.  Johnson,  39  Ark.  182;  McEwen  home  without  expressing  any  intention 
V.  Horton,  i  Pa.  Co.  Ct.  498.  of  remaining  away  permanently,  and 

Where  Intention  to  Betorn  Evident.  —  there  was  00  evidence  to  show  such 

Two  months  after  a  tenant  had  gone  to  intent,  it  was  held  that  service   upon 

another  state,  leaving  his  house  and  him  by  leaving  a  copy  with  his  wife  at 

furniture  in  charge  of  a  servant,  sum-  his   usual    place  of   abode  nine   days 

mons  was  served    by  leaving  a  copy  after  his  disappearance  therefrom,  was 

with  such  servant.     The  tenant  at  the  sufficient    under    a    statute    allowing 

time  of  his  departure  intended  to  re-  service    by     leaving    a    copy    at    the 

turn.     He  paid  rent  up  to  and  after  the  "  usual  place  of  abode."     Botna  Val- 

time  of  the  service,  and  gave  no  inti  ley  Slate  Bank  v.  Silver  City  Bank,  87 

mation  of  an   intention  to  reside  per-  Iowa  479;    Hershey  v.   Botna   Valley 

nianently   in    another   state  until  two  State  Bank,  89  Iowa  740. 

months  after  the  service.     It  was  held  Where   a   defendant    had    departed 

that  the  service  was  sufficient.     Wood  from  his  home,  leaving  his  family  there 

V,  Roeder,  45  Neb.  311.  and  without  expressing  any  intention 
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^iMa^Ting  ^tb  Jntjention  JTat  tp  ^tum.  —  Where  a  person  departs  f rpm 
lus  place  of  resiidence  with  intent  to  remain  away  an  indefinite 
time,  such  residence  is  no  longer  his  usual  place  of  abo(?e,  and 
process  cannot  be  served  by  leaving  a  copy  there.* 

(4)  With  IV/iom  Copy  Left  —  (a)  In  Oeneral  —  Heguliited  by  Statute. 
—  The  statutes  ordinarily  designate  the  persons  with  whom  the 
copy  may  be  ieft  in  making  substituted  service  of  process,  and 
the  statutory  directions  in  this  regard  must  be  complied  with.* 

tfiyit  B(ft  qf  Sufflqieat  Age  and  Understafiding.  —  The  statutes  usually 
prescribe  an  age  limit  for  the  person  with  whom  the  copy  may 
be  left,  but  in  the  absence  of  any  provision  on  the  subject  it 
must -be  left  with  a  person  of  sufficient  age  and  understanding  to 
comprehend  the  meaning  of  the  act.' 

of  <not  returning,  and  the  only  evidence  "usual    place  .of    abode."      Earle   c. 

of -suoh  intention  was  an  expression  of  McVeigh,  91  U.  S.  503. 

belief  on  the  part  of  the  wife,  who  ad-  2.  Pollard  v.  Wegener,  13  Wis.  569, 

mitted  she  had   heard    nothing   from  wherein  it  was  held  that  merely  leav- 

him,  it  was  held  that  service  by  leav-  ing  the  copy,  but  not  with  any  one  au- 

ing  a  copy  at  the  dwelling-house  with  thorized  .to    receive   it,   cpnferred  no 

an  adult  member  of  the  family   was  jurisdiction  of  the  defendant.    See  also 

good.     Altoona  Second   Nat.  Bank  v.  Von  Roy  v^  Blackman,  3  Woods  (U. 

Gardner,  171  Pa.  St.  267.  S.)  98;  Tovvnsend  v,  Griggs,  3  III.  365. 

1.  Hervey  v.   Hervey,   56  N.  J.  £q.  Leaving  with  iGomplaimuit  ]fot  Buffi- 

166,  424.     But  see   Collins  v.  Camp,  dant.  —  A  service  of  proce&s  by  deli ver- 

94  Ga.  460.  ing  a  copy  to  the  roipplainant  in  the 

EftabliafaingBesidence  in Anotliar State,  action  is  not  sufficient,  notwithstand- 
«-^  When  a  man  went  into  another  state  ing  the  complainant  be  a  member  of 
with  the  intention  of  making  his  home  the  defendant's  family  and  the  defend- 
there,  and  there  engaged  in  business,  ant  a  minor.  Hemmer  v.  Wolfer,  124 
built  a  house,  voted,  and  discharged  111.  43s. 

other  duties  of  a  citizen,  but  did  not  With  'White  FesBon.  —  Under  $ome 
remove  his  family  there  -for  several  early  statutes,  where  service  was  made 
years,  though  continually  intending  to  by  leaving  a  copy  at  the  residence  of 
do  so,  it  was  held  that  he  had  aban-  the  defendant  it  was  required  to  be 
doned  his  former  residence,  and  serv.  left  with  a  white  person.  .Dobbins  v. 
ice  by  leaving  a  copy  there  with  his  Thompsqn.  4  Mo.  n8;  Boyer  z'.  Robin- 
wife  was  not  sufficient  to  give  the  court  sun,  6  Ark.  552;  Patrick  v.  Johnson,  6 
jurisdiction.  Schlawig  v,  De  Peysier,  Ark.  380;  Ex  p.  Cross,  7  Ark.  44. 
S3  Iowa  323.  8.  Jl  Fereon  Fourteen  Tean. Old  \%prima 

Fugitive  from  Justice. —  Where  a  man  facie  a  person  of  **  suitable  ^age    and 

left  his  home  as  a  fugitive  from  justice  discretion,"    within    the    meaning    of 

and  was  absent  for  a  year  or  more,  it  Gen.    Stat.    Minn.    1878,    c.    66,  §  59, 

was  held  that  his  former  home,  where  subd.  4,  regulating   the  service  of  a 

his   wife  still    resided,   could   not  be  summons  in  a  civil  action.     Temple  v. 

deemed  his  usual  place  of  abode  so  as  Norris,  53  Minn.  286.     But  see  Kimbel 

to  allow  service  upon  him  to  be  made  %>.  Villella,  20  Pa.  Co.  Ct.  18,  in  which 

by  leaving  a  copy  at  such  place  with  it  was  held  that  a  child  of  fourteen  was 

'his   wife.     Wolf   v,  Shenandoah  Nai.  not  of  sufficient  age  or  understanding 

■Bank,  84  Iowa  138.  to  understand  the  nature  of  the  act. 

IMendant  Residing  Within  Confadecate  Leaving  with  Son  Sixteen  or  Seventeen 

'Lines. —  Where   a  defendant  had  de-  Years  Old.  —  In  Conrad  z/.  Johnson,  25 

parted  from  his  former  home,  upon  its  Tid.  487,  it  was  held  that  delivery  to 

occpationity  Federal  troops,  taking  his  the  defendant's  son,  who  was  a  boy 

family  with  him,   and   had   been    for  sixteen  or  seventeen  years  of  age,  was 

seven  months  residing  within  the  Con-  sufficient. 

federate  lines,  it  was  held  that  such  Compliance  with  Statute  Xnft  Appear, 

former  home   did  'Uot  constitute   his  —  In  Arkansas  the  copy  must  be  de- 
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(b)  With  Vemb^  of  ]]jofe9daat>  IPaa^y.  —  It  is  usually  provided  in 
the  statutes  that  the  person  with  whom  the  pppy  is  l6ft  niust  Se 
s^  memfci^r  Qf  or  resilient  in  the  defenda^^t's  family,  ^nd  where 
this  is  required  it  is  nq\  sufficient  to  leave  the  copy  with  any 
ptl^er  person.* 

Th^  T^rxn  "  Faxnily  "  is  not  confined  to  persons  under  the  control 
or  in  the  employment  of  the  defendant.* 

Qeryioe  on  Wife  of  Def^n^ant.  —  In  order  to  make  a  Vc^Iid  service  by 
leaving  a  copy  with  fhe  defendant's  wife,  she  mqst  be  at  the 
residence  of  the  defendant  when  the  copy  is  delivprec^.^ 

If  tlie  Oefa^44Qt  Hi^  9o  Fanufy  of  His  Ow^,  the  writ  may  be  served  on 
any  person  of  the  requisite  age  who  is  a  meniber  ot  the  family 
jn  )vhich  he  resides.* 

(5)  Leqving  Copy  in  Conspicuous  Place  at  Residence,  —  Some- 
times it  is  provided  by  statute  that  in  case  the  defendant  has  no 
family,  or  there  is  no  suitable  person  to  receive  the  copy,  service 

livered  to  a  ipetnber  of  the  defendant's  ant.     Blythe  v,  Hifickley,  84  Fed.  Rep. 

family  over  fifteen  years  of  age.   Under  228. 

(his  statute  a  showing  of  service  on  8.  EUiogton  v.  Mopre,  17  Mo.  424, 
a  member  of  the  defendant's  family  wherein  it  was  heH  L)iat  a  widowed 
*'  over  fourteen  years  of  age  "  has  mother  residing  with  her  son  was  a 
been  held  insufpcient.  Hudspeth  v,  member  of  his  family  within  the  mean- 
Gray,  5  Ark.  157;  Bruce  v,  Arrington,  ing  of  the  statute. 
22  Ark.  362.  A  Sifter  Keeping  House  fpr  Her  Broker 

Defendant's  Wife  an  Illiterate  Berson.  is  a  member  of  his  family  ppon  whom 
—  Iq  Lucas  v.  Wilson,  67  Ga.  356,  it  process  may  be  seryed.  Ellington  v, 
was  held  that  service  of  process  by  IVfoore,  X7  Mo.  424. 
leaving  a  copy  at  the  most  notorious  Boarder  in  Family.  —  In  foy^lef  v. 
place  of  defendant's  abode,  was  good,  Mosher,  85  Va.  421,  it  was  held  that 
though  he  was  absent  at  the  time,  under  a  statute  requiring  the  copy  to 
and  his  wife,  being  illiterate,  could  not  be  delivered  to  a  member  of  the  de- 
read,  so  that  he  had  no  actual  notice  fendant's  family,  delivery  to  ft  merp 
till  after  judgment.  boarder,    a   stranger    to    the    defend- 

1.  McConkey  v,  &(cCraney,  71  Wis.  ant's  blood,  was   not  sufficient.      But 

576;  Mayer?/.  Griffin,  7  Wis.  82;  Gould  see  Dobbins  v.  Thompson,  4  Mo.  iij, 

V,  Saunders.   13   W.   N.   C.  (Pa.)  517;  wherein  the  court  was  of  the  opipipn 

Townsend  z/.  Griggs,  3  111.  365;  Cost  v.  that  a  person  who  had  been  for  several 

Rose,  17  111.  276.  years  a  boarder  in  the  family  was,  for 

Leaving  with  Clerk  Not  a  Eesident.  —  the  purpose  of  service,  a  member  of 

Where  summons  was  served  during  the  the  family. 

defendant's  absence  from  the  state,  by  As    lo    the    meaning    of    the   tertn 

delivering  a  copy  at  the  house  which  **  family  "  in  general,  seethe  Aip.  an0 

was   his  usual  place  of  abode,  to  his  Eng.    Encyc.    of    Law  (2d   ed.),   title 

clerk  who  was  not  a  resident  of  such  Family,  vol.  12,  p.  366. 

house,    it   was   held    that   the   service  8.  Vigers  v,  Mooney,  3  N.  J.  L.  468; 

was  not  sufficient.     Heiiner  v,  Gunz,  Rogers   v.   Jarman,    3   N.   J.    L.    117; 

29  Minn.  108.     See  also  Winchester  v.  Cobb  v.  Decker,  4  N.  J.  L.  133.     And 

Cox,  3  Greene  (Iowa)  575.  see    infra,    V.    5.     On    Husband   and 

United  States  Eqidty  Bale  13  provides  IVi/g, 

for  substituted  service   by  leaving  a  Showing  that  Person  Is  Hot  Defendant's 

copy  '*  with  some  adult  person  who  is  Wife.  —  Affidavits  may  be  read  to  prove 

a  member  or  resident  in  the  family."  that  the  person  on  whom  summons  is 

Under  this  rule  it  was  held  insufficient  served  is  not  the  wife  of  the  defendant, 

to  show  that  a  copy  was  delivered  to  and  that  she  did  not  live  in  the  fapily. 

'*  an  adult  person  who  is  a  resident  in  Vigers  v,  Mooney,  3  N.  J.  L.  468. 

the  place  of  the  abode  "  of  the  defend-  4.  Pyles  v.  Beall,  37  Fla.  557. 
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may  be  made  by  leaving  a  copy  in  some  conspicuous  place  at  the 
defendant's  place  of  residence.* 

3.  Constrnctiye  Service.  —  As  has  been  pointed  out  heretofore, 
constructive  as  distinguished  from  substituted  service  applies  only 
to  methods  provided  by  statute  for  obtaining  jurisdiction  in  rem 
in  cases  where  it  is  impossible  to  obtain  jurisdiction  of  the  [  i:r- 
son.*     Service  of  this  kind  has  been  fully  treated  elsewhere.' 

4,  Service  on  Several  Defendants  —  a.  Necessity  for  Service 
ON  All  —  (i)  In  General.  — Where  an  action  is  brought  against 
several  defendants  jointly  they  must  all  be  served  with  process, 
in  the  absence  of  any  statutory  authority  to  the  contrary,  before 
any  proceedings  can  be  had.** 

Ho  Personal  Judgment  Against  Defendants  Hot  Served.  —  The  mere  fact 
that  a  defendant  is  joined   in  an  action  with  others  who  have 

1.  Posting   on    Door  of   Residenoe.  —  that  time  publicly  living  in  the  county. 

Under   the  Mississippi  statute,   where  fifty  miles  distant.     Vigil  v.  Pradt,  4 

there  is  no  proper  person  with  whom  N.  Mex.  375. 

the  copy  may  be  left  in  making  sub-  8.  See  supra,  V.  2.  a,  (3)  Where  De- 

stituted   service   the    process   may    be  fendant  Absent  from  State, 

served  by  leaving  a  copy  in  some  con-  In  Actions  In  Personam,  proceeding 

spicuous  place  at  the  defendant's  resi-  according  to  the  course  of  the  common 

dence.     This  statute  is  complied  with  law,  constructive  service  upon  resident 

by  posting  the  process  on  the  door  of  defendants  who  are  personally  within 

the  residence.     Ramsey  v.  Barbaro,  12  the  slate  and  can   be  found   therein, 

Smed.  &  M.  (Miss.)  293.  is  not  *'   due  process  of  law/'  and  a 

Mast  Be  in  Case  Anthorised  by  Statute,  statute  allowing  it  is  unconstitutional. 

—  Under  a  statute  authorizing  service  Bardwell  v,  Collins,  44  Minn.  97;  Mc- 

by  leaving  a  copy  in  a  conspicuous  Namara    v.   Casserly,   61    Minn.    335; 

place  in  cases  where  there  is  no  occu-  Brown  v.  Levee  Com'rs,  50  Miss.  468. 

pant  of  the  premises,  in  order  for  a  See  also  Pomeroy  v.  Betts,  31  Mo.  419. 

service   made   in   that   manner  to   be  '^mx  compare  QofSin  v,   Lesster,  36  Hun 

valid  it  must  appear  that  there  was  no  (N.  Y.)  347. 

occupant  on  the  premises.     Mickey  v,  8.  See  supra,  IV.    3.  Service  Outside 

Straiton,  5  Sawy.  (U.  S.)  475.  of  the  Jurisdiction;  and  as  to  service 

What  Is  Leaving  at  ObVions  Part  of  of  publication,  see  article  Publication, 

House. —  Under  a  statute  providing  for  vol.  17,  p.  26. 

service  by  leaving  a  copycat  some  4.  Draper  z^.  Moriarty,  45  Conn.  476; 

obvious  part  of  the  house,"  it  was  held  Butts  v,  Francis,  4  Conn.  424;  Mills  v. 

that  giving  a  copy  of  the  writ  to  one  Bishop,    Kirby    (Conn.)  4;    Grider  v. 

of  the  defendant's  negro  servants,  on  Payne,   9  Dana   (Ky.)    1B8;  Anderson 

the  piazza  of  his  dwelling-house,  was  v.  Brown,  16  Tex.  554.     See  also  Tay 

a  good  service.     Alston  v.  Bowers,  i  v.  Hawley,  39Cal.  95;  Barton  v.  Petit, 

Nott  &  M.  (S.  Car.)  458.  7  Cranch  (U.  S.)  194. 

Posting  on   Door  of  Wrong  House.  —  As  to  Service  of  the  Complaint  in  suits 

Where   the  statute  directs  service   of  against  several,   see  supra,   I.  2.  Dec- 

process  by  postint^  it  on  the  door  of  the  laration^  Petition,  or  Complaint, 

defendant's  dwelling-house,  posting  on  As  to  Senrioe  on  Partners,  see  the  arti- 

a  house  not  at  the  time  the  usual  place  cle  Partnership,  vol.   15,  p.  847. 

where   the    defendant    or    his   family  Parties  to  Appeal.  —  In  Davenport  z/. 

reside  is  not  a  sufficient  service.    Eaiie  Kleinschmidt,  6  Mont.  502,  it  was  held 

r.  McVeigh,  91  U.  S.  503.  that  a  defendant  who  had    not    been 

House  Vacated  by  Dtfendant.  —  Under  served  with   summons  and   had  made 

a  statute  allowing  service  by  posting  no  appearance  in   the  action  was  not 

in  the  most  '*  public  part  of  defend-  before  the  court  on  an  appeal  by  his 

ant's  premises,"  it  is  not  sufficient  to  codefendanls. 

post  the  process  on  a  house  once  occu-  Recital  that  "Defendants"    Appeared, 

pied  by  the  defendant  but  vacated  by  —  Where  only  a  pan  of  the  defendants 

him  before  the  posting,  he  being  at  had  been  served  with  process,  a  recital 
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been  served  will  not  deprive  him  of  his  constitutional  right  to 
service  of  the  process;  and  no  personal  judgment  can  be  rendered 
against  a  defendant  not  served,  no  matter  if  service  has  been 

made  on  the  other  defendants.*  A  judgment  in  such  case  is  not 

in  the  writ  that  **  came  the  defendants  McEwen,   i6  Hun  (N.   Y.)  625.     See 

and   moved  to  quash   the  writ/*  was  also  Kernochan  v.  Bland,  (Marine  Ct. 

held  to  refer  to  those  defendants  only  Spec.  T.)  59  How.  Pr.  (N.  Y.)  97. 

who   had    been   served    with    process.  1.  Alabama.  —  Parker  v.   Parker,  39 

Harrison  ^.Agricultural  Bank,  2  Smed.  Ala.   347;  Smith   v.   VVinthrop,    Minor 

&  M.  (Miss.)  307.  (Ala.)  425;    Faver  v.   Briggs,   18  Ala. 

Servioe  of  Alias  Writ.  —  A  writ  was  478;  Lucy  v.  Beck,  5  Port.  (Ala.)  166. 

issued  against  three,  served  upon  one  California,  —  Tay  v.  Hawley,  39Cal. 

and  returned  not  found  as  to  the  other  95;  Treat  v,  McCall,  10  Cal.  511. 

two.     Thereupon  an  alias  writ  was  is-  Colorado,  —  Langley     v.     Grill,     i 

sued  against  all,  without  entering  the  Colo.  71. 

partial  service  and  return  executed  as  Illinois,  —  Brockman   v.   McDonald, 

to  the  latter  two  and  not  found  as  to  16  111.  112. 

the  defendant  previously  served.      It  Indiana.  —  Allen  v,  Chadsey,  I  Ind. 

was  held  that  the  service  of  the  origi-  399. 

nal  was  not  vacated  by  the  alias  and  Iowa.  —  Jamison  v.  Weaver,  84  Iowa 

proceedings  thereon,  and  that  a  judg-  611. 

ment  by  default  against  all  parties  was  Kentucky, — Johnson  v.  Vaughan,  9 

not  erroneous.     McBeath  v.  Spann,  7  B.  Mon.  (Ky.)  217. 

Ala.  201.  Massachusetts, —  Phelps  v.    Brewer, 

Redelivery  to  Plaintiflf  for  Farther  Serv-  9  Cush.  (Mass.)  390. 

ice.  —  In  California^  if,  after  the  service  New  York.  —  McDoel  v.  Cook,  2  N, 

and  return  of  the  summons  on  some  of  Y.  no. 

several  defendants,  it  becomes  neces-  South  Carolina,  —  Roberts  v,  Pawley, 

sary  or  proper  that  other  defendants  50  S.  Car.  491. 

should  be  served,  the  court  may  order  Texas,  —  Filman  v.  Johnson,  4  Tex. 

the  summons  to  be  delivered  to  the  App.  Civ.   Cas.,  g  152;  Rutherford   v, 

plaintiff    for  further  service.      A   re-  Davenport,   4  Tex.   App.    Civ.    Cas., 

delivery  without  an  order  of  the  court  §  244. 

is  an  irregularity,  but  it  will  not  render  Vermont.  — Whitney   v.   Silver,   22 

the  summons  void   on  a  collateral  at-  Vt.  634. 

tack;  and  on  such  attack  it  will  be  pre-  United  States.  —  Hall  v.  Lanning,  91 

sumed,  in  the  absence  of  a  showing  to  U.  S.  160;   Board  of  Public  Works  v. 

the  contrary,  that  the  court  made  the  Columbia  College,  17  Wall.  (U.  S.)  521; 

necessary  order.     Hancock  v.  Preuss,  Mason  v.  Eldred,  6  Wall.  (U.  S.)  239. 

40  Cal.  572.  Bevereal    on    Error.  —  A    judgment 

Jnetioe'e  Coort  —  Service  Pending  Ap-  against  two  defendants,  one  of  whom 

peal.  —  Where  a  suit   was  brought  in  — an  inhabitant  of  another  state  —  was 

a  justice's  court  on  a   joint  demand  not  served   with   process,  nor  had  any 

against    three     defendanis,    and    the  property   attached,   and    did    not   an- 

plaintiff  was  not  able  to  obtain  service  thorizc  any  appearance  in  his  behalf, 

on  one  of  them   while  the  action  was  may  be  reversed  on   error  as  to  him, 

pending  in  that  court,  it  was  held  that  notwithstanding  a  recital  in  the  recqrd 

he  might  serve  such  defendant  during  that  at  the  time  when  the  action  was 

the  pendency  of  an  appeal  in  the  dis-  entered  the  **  defendants  came  by  their 

trict  court.      Houston   v.    Pepperl.   32  attorney."     Bodurtha   v.    Goodrich,  3 

Neb.  828.  Gray  (Mass.)  508. 

BnlNititnted  Servioe  on  One  Defendant.  Both  Defendants  Most  Join  in  Writ  of 

—  In  a  case   where  there  are  two  de-  Error. —  Where  judgment   is  rendered 

fendants,  and  upon  one  personal  serv-  against    two     defendants    on    service 

ice  has  been  made  and  upon  the  other  upon   one  only,   both  must  join  in  a 

substituted  service,  the  plaintiff  cannot  writ  of  error  to  reverse  the  judgment, 

proceed  to  judgment  until  the  time  al-  Gay  v.    Richardson,    18   Pick.  (Mass.) 

lowed  for  the  substituted  service  has  417. 

expired,  when  he  must  enter  judgment  Hot  Void  as  to  Those  Served.  —  Failure 

against  both  at  the  same  time.     Orr  v.  to  serve  some  of  the  defendants  with 
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Cpnclusive  of  th^  liability  of  those  \vho  were  not  personally, 
served;  as  to  them  it  creates  po  debt  of  record,*  aqd  the  original 
claim  is  not  n^erged  in  the  judgn^ent  as  to  suph  defendant^.' 

(2)  Judg^n^ent  Against  T/^s^  Served-  —  It  js  provided  by  stat- 
ute in  most  of  the  states  that  in  an  action  against  several  joint 
contractors,  if  it  he  impossible  to  obtain  sefvice  on  some  of  the 
defendants,  the  plaintiff  may  discontinue  ^s  to  ih^Tf\  ^nd  proceed 
to  judgment  against  those  served.' 

process  will  render  the  judgment  in-  Mississippi.  —  Harrison  v.  Agri- 
operative  only  so  far  as  concerns  those  cultural  Bank,  2  Smed.  ii  M.  (Miss.) 
not  served  and  will  not  make  it  void  307;  Wise  v.  Hyatt,  68  Miss.  714. 
as  to  thpse  served.  Wickliffe  z/.Dorsey,  New  yi?r/'. —  McKenzie  z'.  Hackstafif, 
1  Dana  (Ky.)463;  Wise  7,,  Hyatt,  68  2  E.  D.  Smith  (N.  Y.)  75;  McPoel  r. 
Miss.  714.  Cook,  2  N.  Y.  110. 

\,  Wood  7f.  Watkinson,  17  Conn.  500;  Pennsylvania,  —  Craig  z/.  Cummings, 

Oakley  v,  Aspinwall.  4  N.  Y.  521.  2  Wash.  (U.  S.)  505  (staling  the  Penn- 

Jildgm^nt  OA    Appeal    AffftuiBt    Party  sylvania  practice). 

Served.  —  VVhere    judgment    was   ren-  Tennessee, —  Moon    v,    Ffarqion,    4 

dered  against    (wo  defendants,   only  Yerg.  (Tenn.)  21. 

one  of  whom  was  served  with  process  Virginia.  —  Moss  v.  Moss,  4  Hen.  & 

and  declared  against,  it  was  held  (hat  M.  (Va.)  293. 

such  judgment  would  be  reversed,  and  In  an  Action  for  ^Bsanlt  and  Battery 

rendered  in  the  appellate  court  against  against   three  defendants,   where  one 

the    party   served.     Lucy  v.    Beck,    5  of    the   defendapts   was  served    with 

Por(.  (Ala.)  166.  process   but  the  others  could   not  be 

8.  Mason  v.  Eldred,  6  Wall.  (U.  S.)  reached,  it  was  held  that  the  plaintifl 

239;  Wood  z'.  Watkinson,  17  Conn.  500;  might    discontinue    as    to    those    not 

Bonesteel  v,  Todd,  9  Miph.  371.     But  served,  and  proceed  against  the  one  on 

see  Carman    v.   Townsend,   6   Wend,  whom  service  had  been  obtained.    Mc- 

(N.  Y.)  206.  Kenzie  v.  HackstaflF,  2  E.  D.  Smith  (N. 

Po^  Ifot  Stop  Bniining  of  Statute  pf  Y.)  75. 

Limitations.  —  Where  joint  debtors  are  Formal  piscontinuanoe  Hot  Heoessary. 

sued,  some  of  whom  are  not  served  —  VVhere  one  of  two  joint  contractors 

with  process,  and  judgment  is  obtained  was   not   served    with   process  it  was 

against  all,  such  judgment   does   not  held  that  the  plaintiff  need  not  en t^r  a 

prevent  the  runnjng  of  the  statute  of  discontinuance  on   the  record  in  order 

limitations  in  respect  to  the  defendants  to  obtain   judgment  against   the  one 

not  served.     Bruen  v.  Bokee,  4  Den.  served.     The  fact   that  the  judgment 

(N.  Y.)  56.  was  against  the  defendant  befpre  the 

8.  Alabama. —  Oliver    v.    Hutto,    5  court  alone  was  in  legal  efTpct  a  dis- 

Ala.  211;   Curtis   v.   Gaines,   46   Ala.  continuance  as  to  the  other.     Oliver  r. 

455.     And   see  Griffin   v.    Wilson,    ig  Hutio,  5  Ala.  211. 

Ala.  27.  niinoiB  —  ProQf  Against  All  Beqnired. 

Arkansas. —  Burnett   v.    Menifee,   4  — Where    in   a    suit    against    several 

Ark.  140,  joint  contractors  the  plamtiff  proceeds 

California.  —  Ingraham    v.    Gilder-  against    those    only    who    have    been 

mtsler,  2  Cal.  88;  Tay  v.  Hawley,  39  served  with  process,  he  must  prove  his 

Cal.  93.     See  also  People  v.  Fiisbie,  18  case  against  all,  the  same  as  if  all  had 

Cal.   402;    Lewis   v.  Clarkin,   18   Cal.  been  served.     [OV/w^  Fpnder  z/.  Stiles, 

399.  31  111.  460;  Cassady  v.  School  Trustees, 

Illinois.  —  Green    v.    Shaw,    66   111.  105   111.   560].     Green  v.  Shaw,  66  111. 

App.  74.  App.  74. 

Indiana.  —  Root    v.    Dill,    38     Ind.  "Defendants"  Befen  to  Thoee  Served. 

169.  — In  case  of  a  discontinuance  as  to 

Kentucky.  —  Wickliflfe   v.    Dorsey,   i  certain. defendants  who  have  not  been 

Dana  (Ky.)  463.  served,  a  judgment  against  **  the  de- 

Afassachusetis.  —  Call   v.    Hagger,    8  fendants  "   in   general   terms  must  be 

Mass.  423;  Russell  v.  Allen,  8  Mass.  understood  as  against  those  only  who 

425  note.  appeared.     Moss  v.   Moss,  4  Hen.  & 
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s^TTifp  ofi  IHIifld^^  ibund  ^ithix^  St^tf.  —  Thus,  in  some  states, 
therp  arp  statutes  providing  that  in  an  action  agajnst  several 
joint  cpntf^c^qrs  service  upqn  suph  ^s  can  be  found  wjthin  the 
statp  will  authpfize  proceedings  to  be  had  against  those  so 
served.  • 

Cop^^ai)^  with  SUtateu  —  Ifo  epabje  a  plaintiff  to  proceed  ^igainst 
those  served  in  actions  against  several  defendants,  on  some  of 
whqnfi  sjprvice  cannot  be  had,  there  must  be  a  compliance  with 
the  statute  allowing  such  ^  cpur^e.^  Thus,  where  the  statute 
allows  the  pl?iintiflf  eithpr  to  dispontiniie  as  to  those  not  se^-ved 
^nd  proceed  tq  judgnient  against  the  others,  or  to  continue  the 
cause  for  the  purpose  of  perfecting  service  on  all,  it  is  not  permis- 
sible for  him  to  pontjnue  the  c^qse  as  to  the  defencjants  not  served 
and  take  judgment  against  the  others.' 

M.  (Vs^.)  393.      6h(  se^   Lan^^ey    v,  essential  to  the   niaintenapce  of  (he 

Qrill,  I  Colo.  71.  accipp,  even  thp^gh  he  should  become 

And  9,  recital  in  the  recprd  of  an  ap-  an  inhabitant  pf  the  state  before  the 

f:tearance  by  the   "said   defendants"  return  day  of  itie  writ.    Bishop  7/.  Bull, 

was  held  to  show  an  appearance  only  i  Pay  (Cpnn.)  14X. 

for  i()e  c^efendevnts  upon  whom  service  2.  Morris  7'.  Knight,  i  Blackf-  (Ind.) 

h^(i  t>sen  m^de*     Hubbard  v.  Dubois,  106,  wl^erein  it  was  held  that  undej:  a 

37  Vt.  9|4.  statute  requiring  a  relurp  of"  np  in- 

1.  Ga^    V.     Richardson,     18     Pick,  habitaniof  the  county  "  as  to  a  defend- 

(Mass.)  417;  Tappan  z'.  Bruen,  5  Mass.  ^nt  not  served,  before  proceeding  to 

}93;  Parker  v.  Danforth,  16  Mass.  209;  judgment  against  those  served,  a  mere 

Hdynes  v.  Bradley,  5  Dane  Abr.  690;  return  ot      not  found  "  was  not  suffi- 

Norcroft   V,    Hallowell,    5   Dane  Abr.  cient  to  authorize  judgment.     See  ^Iso 

690:  Southqiayd   v.   Backus,  3  Conn.  Craig  v.  Cumn^ings,  2  Wash.  (U.  S.) 

474;  Bishop  V.  Vose,  27  Conn,  i ;  Bishop  505. 

V.  Pull,  I   Day  (Con^.)  14^.     And  see  ^^4    Bett^x|    Bequired.  —  In    A^'ew 

Ainswortf)  v.  Dyer,  2  Root  (Conn.)  202.  Yorkixx^  plaintiff  may  proceed  against 

peifendant  Tofapoirarily  Within  9.tato.  such  as  have  been  served,  but  only 
—  Unjzr  a  s^at\i(e  providing  that  "  in  after  a  legal  return  has  been  made  as 
action  on  joint  contracts,  if  all  the  de-  to  all.  McDoel  v.  Cook,  2  N.  Y.  no. 
fendants  are  not  inhabitants  of  this  8.  Curtis  v.  Gaines,  46  Ala.  455, 
atate,  the  service  of  the  process  uppn  wherein  it  was  held  that  such  a  pro- 
such  as  are  inhabiiants  of  Ihis  state  ceeding  \vrould  operate  as  a  discontinue 
shall  be  sufficient  notice  to  ^laintain  ance  of  the  entire  case.  See  also 
the  suit  against  all  the  defendants,"  it  Kennedy  v.  Russell,  Minor  (Ala.)  77. 
is  not  necessary  that  the  defendant  on  Im  Justice's  Cport. — Under  xh^  Indiana 
whom  service  is  made  should  be  an  in-  staiuie,  where  a  plaintiff  in  a  justice's 
habitant  of  the  state,  but  it  is  sufficient  court  has  a  joint  ca^se  of  action 
if  he  U  temporarily  within  the  state  at  against  several  persons,  l^e  must  issue 
the  time  when  service  is  made  upon  process  against  all  of  them,  ;^nd  if  part 
him.     Bishop  v.  Vose,  27  Conn.  i.  are  not  founc)  he  may  fake  either  of 

Tftnpprary  4^91190 firopi  8.t^ta.— Where  two  cpurses:  first,   he   may  continue 

several  defendants  are  described  in  the  the  cause  for  an  alias  process  in  order 

process  as   inhabitants   of    the   state,  to  get  service  on  those  not  previously 

there  must  be  service  upon  all,  though  found;  or,  second,  he  may  suggest  a 

s^t  the  time  of   service  some  of  them  return  of  *'  not  found  "  on  the  record 

may   be  out    of   ttie  slate.      Mills   v.  and  dismiss  his  action  against  those 

pishop,  Kirby  (Conn-)  4-  not  found   and  proceed  against  those 

^endai^t  Beooming  Ixihabitaut  Before  served.     In  the  latter  event  he  may  at 

Betnrn  bay.  —  Where   one   of   the  de-  any  time  afterwards   proceed  against 

fendants  was  flescribed  in  the  writ  as  those  not  found.     Root  v.  Dill,  38  Ir^d. 

not  an  inhabiitani  of  the  state,  it  w^s  169. 

held  that  service  upon  him  was  not  Under  the  Flciridf  Qtittate  ^  plaintiff 
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(3)  Judgment  in  Form  Against  AIL  —  Under  the  statutes  of 
some  states,  where  service  can  be  had  on  part  only  of  several 
defendants,  judgment  may  go  against  them  all  to  be  enforced 
upon  the  joint  property  of  all  and  the  individual  property  of 
those  served.*  But  in  no  case  will  a  judgment  against  all  of 
several  defendants  bind  personally  any  one  of  them  who  has  not 
been  served  with  process.* 

(4)  Objection  for  Want  of  Service  —  When  Objection  Available.  — 
A  defendant  who  is  severally  liable  for  an  injury  to  the  full  extent 
of  the  damages,  without  right  of  contribution  from  the  other 
defendants,  cannot  object  that  there  has  been  no  service  on 
them.' 

Hew  Objection  Taken.  —  Where  such  an  objection  will  He  it  must 

may  either  dismiss  as  to  those  not  their  being  out  of  the  reach  of  process 
served  and  proceed  to  judgment  and  not  to  the  negligence  of  the  officer 
against  the  others,  or  continue  the  or  the  connivance  of  the  plaintiff, 
cause  for  the  purpose  of  perfecting  Ford  v,  Munson,  4  N.  J.  L.  103. 
service  against  all.  But  it  is  not  per-  But  in  New  York  it  has  been  held 
missible  to  take  judgment  against  under  a  similar  statute  that  a  return 
those  served  and  then  procure  an  alias  showing  proper  service  upon  one  de- 
writ  against  the  others.  Doggett  v,  fendant  was  sufficient,  without  any  ex- 
Jordan,  3  Fla.  215.  planation   as   to   why   there    was    no 

1.  Johnson  v.  Lough,  22  Minn.  203;  service    upon   the    others.      Fogg    v, 

Tay  t'.   Hawley,  39  Cal.  93;  Lahey  v.  Child,  13  Barb.  (N.  Y.)  246. 

Kingon,  (Supm.  Ct.  Spec.  T.)  13  Abb.  Utah  —  Defendants  Sned  by  Individual 

Pr.  (N.  Y.)  192;  Guimond  r.   Nast,  44  Hamee.  —  Comp.    Laws     Utah     1888, 

Tex.   114.     See  also  Bowen  v.  May,  12  §  3191,  provides  that  in  a  suit  against 

Cal.   348;  People  v,   Frisbie,    18   Cal.  several  defendants    transacting    busi- 

402;  Lewises.  Clarkin,  18 Cal.  399;  Fogg  ness  under  a  common  name,  service 

V.  Child,  13  Barb.  (N.  Y.)  246;  Kidd  v.  on  one  or  more  of  them  will  authorize 

Brown,  (Supm.  Ct.  Spec.  T.)  2  How.  a  judgment  binding  the  joint  property 

Pr.  (N.  Y.)  20;    Kaliske  v,  Weil,  (C.  of  all.     In  a  suit  against  several  de- 

Pl.    Spec.    T.)  24  Civ.    Pro.   (N.   Y.)  fendants    by    their  individual   names 

248.  this  section  does  not  apply,  and  service 

Judgment    Binds    What    Property.  —  on  one  or  more  will  not  give  jurisdic- 

Under  the  Connecticut  siSLiMit  providing  tion  to  render  judgment  against  those 

that  in   actions  on  joint  contract,    if  not  served.     Blyth,  etc.,  Co.  ».  Swen- 

some   of  the  defendants  are   not  in-  son,  15  Utah  345. 

habitants  of  the  state,  service  on  such  2.  Hall  v,  Lanning,  91  U.  S.  160. 

as  are  inhabitants  will  authorize  judg-  Ko  General  Judgpnent  Against  These 

ment  against  all,  a  judgment  against  Hot    Served.  —  Code    S.    Car.,   §    157, 

all  the  defendants  is  conclusive  upon  subd.    i,    provides   that   in   an  action 

the  defendants  on  whom  service  was  against  defendants  jointly  indebted  on 

made,  and  holds  for  the  purposes  of  a  contract  the  plaintiff  may  proceed 

the  execution  the  property  of  any  of  against  the  defendant  served,  and  a 

the  other  defendants  that  may  have  judgment  recovered  thereon  may  be 

been  attached  in  the  suit.     Bishop  v.  entered    against    all     the    defendants 

Vose,  27  Conn.  i.  jointly    indebted.     This    statute  does 

Veoessity  for  Setum  of  Hot  Found.  —  not  authorize  a  general  judgment 
Under  a  New  Jersey  statute  allowing  against  defendants  not  served,  but 
judgment  against  all  of  several  joint  only  a  judgment  against  the  joint 
debtors  after  service  upon  one  or  more  property  of  all  and  the  separate  prop- 
of  them,  it  was  held  that  proceedings  erty  of  those  served.  Roberts  v.  Paw- 
could  not  be  had  against  all  until  a  re-  ley,  50  S.  Car.  491. 
iwTTi  oi  non  est  inventus  s^s  to  those  not  8.  McKenzie  v.  Hackstaff,  2  E.  D. 
served,  so  that  it  might  appear  of  Smith  (N.  Y.)  75.  See  also  Harker  v, 
record  that  their  absence  was  due  to  Brink.  24  N.  J.  L.  333. 
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be  raised  by  plea  in  abatement,*  or  by  motion,*  and  cannot  be 
taken  advantage  of  after  pleading  to  the  merits.* 

b.  Necessity  for  Separate  Service  on  Each.  —  It  is  a 

usual  requirement  that  in  suits  against  several  defendants  each  of 
them  must  be  separately  served  with  process,*  even  when  they 
all  reside  in  the  same  house.* 

c.  Defendants  Residing  in  Different  Counties.  —  In 

some  states  there  are  statutes  providing  that  where  some  of  the 
defendants  have  been  served  within  the  jurisdiction  of  the  court, 
process  may  be  served  on  the  others  in  other  counties  of  the 
state.*     Under  such  statutes  it  is  usually  held  that  in  order  to 

1.  Bartlett  v.  Robbins,  5  Met.  Separate  Write  or  One  for  All. —  In 
(Mass.)  184;  Daniels  v,  Patterson,  3  N.  Burnett  v,  Menifee,  4  Ark.  140,  in 
Y.  47.  See  also  Draper  z/.  Moriarty,  45  which  case  (he  defendants  resided 
Conn.  477.  in  different  counties,  it  was  held  that 

Qnashal  of  Writ.  —  A  resident  defend-  the  plaintiff  might  issue  separate  writs 

ant  cannot  have  a   writ  quashed   be-  to  the  different  counties  against   the 

cause  of  want  of  service  upon  a  non-  defendants  residing  in  each,  or  might 

resident  codefendant.     The  plaintiff  is  issue  one  writ  to  the  county  wherein 

in   such   case  entitled  to  an  order  of  the  suit  was  brought  against  all  of  the 

court  to  enable  him  to  make  service  defendants. 

upon  or  give  notice  to  the  absent  de-        Arrest  of  One,  Attachment  of  Other's 

fendant.     Comins  v,  Jones,  54  Vt.  560.  Goods.  —  In  Connor  v.  Madden,  57  Me. 

Defect  in  Service  on  One  Defendant.  —  410,  it  was  held  that  on  a  writ  against 

In  a  suit  against  several  defendants  a  two  defendants,  the  body  of  one  might 

defect  of  service   as   to  one   may  be  be  arrested,  and  the  property  of  the 

jointly   pleaded   in  abatement  by  all.  other  attached. 
Butts  V.  Francis,  4  Conn.  424.  5.  Butts  v.    Francis,  4    Conn.   426; 

2.  Morris  v.  Crawford,  (Supm.  Ct.  Rogers  z/.  Buchanan.  58  N.  H.  47.  See 
Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  124.  also  Stewart  v.  Stringer,  41  Mo.  400. 

8.  Bartlett  v.  Robbins,  5  Met.  (Mass.)        Seeidents  of  Same  Honse.  —  In  Bugbee 

184.     See  also  Daniels  v.  Patterson,  3  v.  Thompson,  41  N.  H.  183,  it  was  held 

N.  Y.  47.  that  where  two  defendants  both  resided 

4.  Bugbee  v,  Thompson,  41   N.  H.  in  the  same  house  it  was  not  a  sufli- 

183;  Rogers  v.  Buchanan,  58  N.  H.  47;  cient  service  of  a  writ  upon  them  to 

Butts  V,  Francis,  4  Conn.  426;  Stewart  leave  a  single  copy  or  summons  at  the 

v.  Stringer,  41  Mo.  400.     And  see  Con-  common   residence,   or    to  give  such 

nor  V,  Madden,  57  Me.  410.  single  copy  or  summons  to  one  of  them 

In  Texas,  where  there  are  several  de-  there, 
fendants  it  is  proper  to  issue  one  orig-  6.  Mudge  v.  Hull,  56  Kan.  314; 
iaal  citation  for  all,  a  copy  of  which  Wells  v,  Patton,  50  Kan.  732;  Hendrix 
together  with  a  copy  of  the  petition  v.  Fuller,  7  Kan.  331;  Hosie  v.  Judge, 
must  be  delivered  to  each  of  the  de-  22  Mich.  493;  Clark  v.  Lichtenberg,  33 
fendants.  Fulton  v.  Stale,  i4.Tex.  App.  Mich.  307;  Denison  v.  Smith,  33  Mich. 
32;  Anderson  v.  Brown,  16  Tex.  554;  155;  Munn  v.  Haynes,  46  Mich.  140; 
Covington  v.  Burleson,  28  Tex.  368;  Baxter  7'.  Grove,  92  Mich.  291;  Allison 
Carson  z/.  Dalton.  59 Tex.  500;  Schramm  v.  Kinne,  104  Mich.  141;  Belcher  v, 
v.  Gentry,  64  Tex.  143.  AndseeThomp-  Palmer,  35  Keb.  449;  Hanna  z^.  Emer- 
son V.  Gritlis,  19  Tex.  115.  son,  45  Neb.  708;  Miller  v.  Meeker,  54 

Effect  of  Issuing*  Separate  Citations.  —  Neb.  452;  Allen  v.  Miller,  11  Ohio  St. 
While  the  procuring  of  a  separate  cita-  374;  North  Carolina  University  v, 
lion  for  each  of  several  defendants  re-  Cambreling,  6  Yerg.  (Tenn.)  79;  Sand- 
siding  in  the  same  county,  under  a  ers  v.  City  Nat.  Bank,  (Tex.  1889)  12 
statute  directing  that  one  citation  shall  S.  W.  Rep.  no.  And  see  Porter  v. 
issue  for  all  the  defendants,  might  ren-  Lord,  (N.  Y.  Super.  Ct.  Spec.  T.)  4 
der  the  plaimif!  liable  for  unnecessary  Abb.  Pr.  (N.  Y.)  43,  13  How.  Pr.  (N. 
costs,  yet  it  could  not  vitiate  the  serv-  Y.)  254;  Lindley  v.  Kregelo,  121  Ind. 
ice.  Central,  etc.,  R.  Co.  r.  Morris,  176;  Christian  v.  Williams,  in  Mo« 
68  Tex.  49.  429. 
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jstuthorize  service  outside  of  the  county,  the  pers^on  served  with 
the  summons  in  the  county  in  which  the  action  is  brought  must 
have  a  real  and  substantial  interest  in  the  subject  of  the  action 
adverse  to  the  plaintiff.* 

Proof  of  Seryioe  Within  Jnrisdiotion.  —  the  return  failed  to  show  that  the  prot> 

Utider  How.  Stat.   Mich.,  ^  7316,  be-  erty  attached  in  the  county  where  the 

fofe  service  can  be  made  on  a  joint  de-  suit  was  commenced  was  in  possession 

feVida'ni  in  another  coutaty  there  must  of  or  belonged  10  either  of  the  deftnd- 

be  proof  of  service  upon  one  or  more  ants,  it  was  held  that  service  in  another 

of  the  defendants  within  the  county  county  was  not  authorized  under  the 

wherein  the  action  is  brought.     Clark  statute.     Baxter  v.   Grove,   92   Mich. 


V.  Lichtenberg,  33  Mich.  307;  Deniso'n 
V.  Smith,  33  Mich.  155;  Allison  ,v. 
Kinne,  104  Mich.  14.1. 

Whete  the  Uifftarn  Shoved  that  service 
on  the  other  defendants  was  made  be- 
fore the  date  of  return,  and  that  the 
service  beyond  the  jurisdiction  was 
made  on  the  date  of  the  return,  it  was 
held  sufficient.  Munn  v.  Haynes,  46 
Mich.  140. 

Makers  and  tndoreers  of  Promissory 
ITotes.  —  In  Nebraska  where  the  in- 
dorsero^  a  promissory  note  issued  and 
served  wiln  process  in  the  county 
of  his  residence,  the  makers  may  be 
served  in  other  counties  of  the  state. 
Belcher  v.  Palkner,  35  Neb.  449.  But 
see  Church  v.  Edson,  39  Mich.  113; 
Ludington  First  Nat.  Bank  v.  Dwight, 
85  Mich.  509. 

^esenee  in  Connty  Kot  Keeessary.  —  tn 
Arkansas  all  of  the  defendants  may  be 
served  in  other  counties  than  that  in 
which  the  action  is  brought,  provided 
one  of  them  resided  therein  at  the  time 
of  its  commencement.  Fowler  «/.  Mc- 
Kennon,  45  Ark.  94. 

Residence  Not  Necessary.  —  In  AV- 
traska  where  one  of  the  defendants 
was  present  within  the  county  at  the 
time  the  suit  was  instituted  it  was  held 
that  the  service  was  sufficient  though 


29t. 

Form  of  Writ.  —  Under  the  Alabama 
statute  authorizing  writs  issued  upon 
a  joint  cause  of  action  to  be  executed 
in  different  counties  in  ^hich  the  par- 
ties against  whom  they  issue  re» 
spectively  reside,  the  corriecl  practice 
is  to  make  the  writ  s'eht  to  another 
county  for  service  a  counterpart  of 
that  which  is  to  be  executed  in  the 
county  where  it  i?  returnable,  indors- 
ing thereon  the  identity  of  the  cause  of 
action.     Mayo  v.  Stoneum,  2  Ala.  390. 

1.  Wells  ?/.  Paiton,  50  Kan.  732;  Rull- 
man  v.  Hulse,  32  Kan.  598;  Brenner 
«/.  Egly,  23  Kan.  123;  Dunn  v.  Haines, 
17  Neb.  560;  Miller  v.  Meekei",  54  Net. 
452:  Alen  V.  Miller,  it  Ohio  St.  374. 

Defendants  Impropiftrly  Joined.  —  Serv- 
ice of  process  on  one  improperly  joined 
as  a  defendant  gives  the  court  no  juris- 
diction to  render  judgment  agairtst  a 
defendant  served  in  a  county  other 
than  that  in  which  the  action  is  pend- 
ing.    Basye  v.  Brown,  78  Ky.  553. 

Not  Joint  Coti tractors.  —  In  Dunn  v. 
Hazleil,  4  Ohio  St.  435,  it  was  held 
that  where  the  person  served  in  the 
connty  wherein  the  suit  Was  brought 
was  nol  in  fact  a  joint  contractor,  the 
court  could  not  render  judgment 
against  the  defendant  served    mi   the 


neither  of  the  defendants  was  a  resi-    foreign   county.     In   such   case    it    is 


dent  of  that  county.     Hanna  v.  Emer- 
son, 45  Neb.  708. 

Michigan  —  Attached  Property  in  Pos- 
session of  Defendant.  —  How.  Stat. 
Mich.,  §  7316,  provides  that  where  in 
an  action  rx  contractu,  brought  against 


error  for  the  court,  after  nonsuiting  the 
plaintiff,  to  Set  aside  the  nonsuit  with 
leave  to  the  plaintilf  to  strike  out  the 
name  of  the  person  residing  in  the 
county,  and  proceed  against  the  one 
residing  in  the  foreign  county;  and  it 


several  joint  defendants,  one  or  more  is  error  for  the  court,  after  granting 

of  them  shall  be  Served  with  process  such  leave,   to  refuse  to  dismiss  the 

in   the  county  where   the  suit  is  com-  action   on   the   ground   that  no  service 

menced   or   property   in    his   or    their  was  made  in   the  county  in  which  the 

possession   shall   be  attached   in    said  suit  was  brought. 
county,  the  plaintiff  may  obtain  service        Eifeet^  of  Voluntary  Dismiteal  by  Plilib- 


upon  the  other  joint  defendants  in 
other  rounfcies  of  the  state.  Where  in 
attachment  there  was  no  personal  serv- 
ice upon  any  of  the  defendants,  and 


tiff.  —  Where,  after  service  of  process 
upon  one  defendant  in  the  county 
wherein  the  suit  was  pending  and  upon 
another  in  another  county,  the  plaiii- 
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On  Husband  and  Wife. 


6.  On  ttuBband  and  Wife  — ^.  At  Common  Law.  —  In  an 
action  against  husband  and  wife  at  common  law,  service  of  the 
process  on  the  husband  alone  was  sufficient  to  give  the  court 
jurisdiction  over  both,*  except  where  the  controversy  related  to 


tiff  voluntarily  dismissed  the  case  as  to 
the  former,  it  Was  held  that  the  court 
thereby  lost  jutisdictibn  of  the  other 
defendant.  Cobbey  v.  Wrightf  23  N^b. 
250. 

Presumption  that  Defendant  Not 
Proptr  /rtr(y.  — Where  the  plaintiff 
▼olutitarily  dismissed  his  action  as  to 
the  defftndani  who  was  served  in  the 


(Supm.  Ct.  Spec.  T.)  11  How.  t»r.  (N 
Y.)  42;  Watson  v.  Church,  3  Hurt  (N 
Y.)  80;  Nagle  tf.  "Tag^al-t,  (SUprti.  Cl 
Spec.  T.)4  Abb.  N.  Cas.  (N.  Y.)  144. 

South     Carolina,  —  McCullough 
Boyce,  t  Bailey  L.  (S.  Car.)  521. 

United  States,  —  Rbblnsoti   v.   Cath- 
can,  2  Cranch  (C.  C.)  590. 

In  Lonitiana  where  the  husband  and 


V, 


county  where  the  action  was  brought,  wife  are  codefendants,  they  may  be 
it  was  held  that  it  must  be  presumed  legally  served  by  a  citation  to  each, 
ihat  such  defendant  was  not  a  real  or     Jordan  v.  Anderson,  29  La.  Ann.  749; 


proper  party  to  the  action,  but  that  he 
was  made  0  party  merely  for  the  pur- 
pose of  suing  the  other  and  the  real 
party  in  a  county  in  which  he  did  not 
reside  nor  could  be  summoned.  And 
in  such  a  case  no  judgment  should  be 
rendered  against  the  real  party;  for 
presumedly  the  service  of  summons 
upon  htm  was  wrongfully  procured 
and  in  violation  of  the  spirit  of  the 
statute.  In  such  case  the  action 
should  be  dismissed  as  to  the  real 
party.     Brenner  v.  Egly.  23  Kan.  123. 

I>6feadants  Hot  Jointly  tiable. — 
Where  a  defendant  is  improperly  joined 
in  a  cause  in  which  he  is  not  jointly 
liable  with  the  other  defendant^  serv- 
ice on  him  in  a  county  other  than 
that  wherein  the  action  is  brought  will 
not  confer  jurisdiction;  and  the  objec- 
tion may  be  raided  after  judgment. 
Church  V.  Edson,  39  Mich.  113;  Lud- 
ington  First  Nat.  Bank  v.  Dwight,  85 
Mich.  509;  Graham  v.  Ringo,  67  Mo. 
324.  See  also  Christian  v,  Williams, 
35  Mo.  App.  297. 

1.  Alabama.  —  Wynn  v.  Williams, 
Minor  (Ala.)  136;  Hollinger  «/.  Branch 
Banks  8  Ala.  605;  Gladden  ik  Ameri- 
can Mortg.  Co.,  80  Ala.  270.  And  see 
Boykin  v.  Rain,  28  Ala.  332; 
V,  Smith,  28  Ala.  569. 

Illinois,  —  Piggott  v.  Snell,  59  111. 
106. 

Indiana,  —  King  v.  McCampbell,  6 
Blackf.  (Ind.)  435. 

New    York.  —  Ferguson  v.  Smith,  2 


Johns.  Ch.  (N.  Y.)  139;  Leavitt  v,  Cru-     Y.)  183. 


or  to  the  husband  alone,  Jordan  v.  An- 
derson, 29  La.  Ann.  749;  Francis  v. 
Martin,  28  La.  Ann.  404;  but  a  citation 
served  on  the  husband  must,  in  order 
to  be  binding  upon  the  wife,  be  ad- 
dressed to  both,  Marrionneaux  v. 
Downs,  19  La.  Ann.  208. 

Service  at  Husband* s  Domicil,  —  In 
Louisiana  a  citation  in  chancery  against 
a  married  woman  not  legally  separated 
from  her  husband  may  be  served  at 
bis  domicil,  although  she  has  been  liv- 
ing in  a  foreign  country  for  many 
years.  Oglesby  v,  Sillom,  4  Woods 
(U.  S.)  72. 

Hnsband  Bound  to  Answer  for  Both.  — 
Where,  in  an  action  against  husband 
and  wife  not  relating  10  the  separate 
property  of  the  wife,  service  was  made 
on  the  husband  alone,  he  was  bound 
to  enter  a  joint  appearance  and  put  in 
a  joint  answer  for  both.  Eckerson  %t. 
Vollmer,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  42;  Watson  v.  Church,  3 
Hun  (N.  Y.)  80. 

Foreoloenre  —  Hnsband  Appearing  for 
Both. —  iVhere  suit  was  brought 
against  husband  and  wife  to  foreclose 
a  mortgage  executed  by  them  jointly, 
and  an  attorney  appeared  for  both,  on 
Walker  the  retainer  of  the  husband,  and  judg- 
ment o(  foreclosure  was  entered,  it  was 
held  that  the  Tcife  could  not^  after  her 
husband's  death,  avoid  the  judgment 
on  the  ground  that  she  was  not  served 
with  process  and  did  not  appear  in  the 
action.     Foote  v.  Lathrop,  53  Barb.  (N. 


gcr,  I  Paige  (N.  Y.)  421;  Feitner  v. 
Lewis,  119  N.  Y.  131;  Feitner  v, 
Hoeger,  121  N.  Y.  660,  30  N.  Y.  St. 
Rep.  772;  Foote  v.  Lathrop.  53  Barb. 
(N.  Y.)  183;  Lathrop  v.  Heacock,  4 
Lans.  (N.  Y.)  i;  Eckerson  v,  Vollmer, 


Servioe  on  Wife  Alone  Intafflcient. — 
In  Hass  v.  Sedlak,  9  Oregon  462,  the 
court  said:  "According  to  the  com- 
mon law  service  of  process  upon  the 
wife,  without  the  husband^  had  no  legal 
validity;  for,  in  contemplation  of  law, 
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the  separate  property  of  the  wife,  in  which  event  service  upon 
her  was  necessary.* 

Torti  of  Wife.  —  In  some  cases,  however,  it  has  been  held  that  in 
suits  against  husband  and  wife  for  torts  committed  by  the  wife, 
service  upon  her  was  necessary.* 

b.  Under  Married  Women's  Acts.  —  Under  statutes  in 
most  of  the  states  doing  away  with  the  common-law  fiction  of 
the  unity  of  husband  and  wife,  and  allowing  the  wife  to  sue  and 
be  sued,'  the  wife  must  be  served  with  process  just  as  in  the 
case  of  any  other  defendant.* 

c.  Service  by  Leaving  Copy.  —  Under  a  statute  allowing 
substituted  service,  the  wife  may  properly  be  served  by  leaving  a 
copy  for  her  with  the  husband  at  their  usual  place  of  abode.* 

she  had   no  legal   individual^  person-  against  husband  and  virife  for  a  con- 

ality.**     See  also  Heatherly  v.  Hadley,  version  by  the  wife,  the  husband  being 

2  Oregon  269;  Hess  «/.  Cole,  23  N.  J.  L.  outside  of  the  state,   it  was  held  that 

116.  the   plaintiff   was    not  entitled  to  an 

Leaving  One  Copy  for  Both.  —  In  Lord  order  of  service  against  1  he  husband 

V.  Strong,  I  Root  (Conn.)  475,  it  was  under   the  statutes    allowing    service 

held  that  service  by  leaving  one  copy  outside  of  the  state.     Kelly  v.  Dennis- 

of  the  citation  on  a  petition  in  equity  ton,  13  R.  I.  128. 

at  the  usual  place  of  abode  of  the  hus-  Wife  Outside  of  State.  —  In  Louisiana 

band  and  wife  was  a  sufficient  service  in  an  action  against  husband  and  wife 

upon  them  both.  for  a  joint  tort,  it  was  held  that  service 

Preenmed  to  Be  Living  Together. — The  on  the  husband  within  (he  jurisdiction 

presumption   will  be  indulged,   when  was  not  service  on  the  wife  who  was 

the  contrary  is  not  affirmatively  shown,  without   the    jurisdiction.       Crow    v. 

that  the  husband  and  wife  are  living  Manning,  45  La.  Ann.  1221. 

together.    Gladden  v.  American  Mortg.  3.  See  the  statutes,  and  see  generally 

Co..  80  Ala.  270.  the  article  Husband  and  Wife,  vol.  10. 

1.  Ferguson  v.  Smith,  2  Johns.  Ch.  p.  191. 

(N.  Y.)  139;  Foote  «/.  Lalhrop,  53  Barb.  4,  Piggott  r.  Snell,  59III.  106;  Verse- 

(N.    Y.)    183;    Eckerson    v.    Vollmer,  puy  v.  Watson.  12  R.  I.  342;  Rowland 

(Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N.  v.  Perry,  64  N.  Car.  578;  Holliday  v. 

Y.)  42:    Lathrop  v.  Heacock,  4  Lans.  Brown,  33  Neb.  657,  34  Neb.  232;  Car- 

(N.   Y.)  I;    Watson  v.  Church,  3  Hun  per  v.   Woodford,  24  Neb.    135;  Chil- 

(N.   Y.)  80.      And    see    Hollinger    v.  dress  v.  Taylor,  33  Ala.  185. 

Branch  Bank,  8  Ala.  605;  Gladden  v.  Under  the  Texas  Statntei  each  defend- 

American  Mortg.  Co.,  80  Ala.  270.  ant,  even  if  husband  and  wife  are  sued 

Husband  Nominal  Party. —  Where  the  together,    must  be   separately    served 

suit    concerned    the   wife's  equitable  with  a  copy  of  the  petition  and  citation, 

separate  estate,  the  husband  was  only  Covington  v.   Burleson,   28  Tex.  368; 

a   nominal    party,   and    consequently  Shelby  ?/.  Perrin,  18  Tex.  515. 

service    upon    the    wife    was    neces-  Directed  to  Both  but  Delivered  to  Hns- 

sary.     Leaviit  v.  Cruger,  i  Paige  (N.  band  Alone.  —  In  an  action   which  in- 

Y.)  421.  volved  the  question  whether  a  convcy- 

2.  Curry  v,  Allen,  14  R.  I.  343;  ance  of  land  to  a  wife  was  not  based 
Smith  V.  Taylor,  11  Ga.  20.  upon  a  consideration  paid   by  her  hus- 

Heoessity  to  Serve  Husband.  —  In  an  band,  and  was  not  therefore  to  be  sub- 
action  against  husband  and  wife  for  a  jected  to  claims  by  his  creditors,  the 
tort  of  the  wife,  if  process  is  served  on  summons  was  directed  10  both  husband 
the  wife  only  she  will  be  entitled  to  a  and  wife,  but  the  copy  was  delivered 
stay  of  proceedings  until  the  husband  to  the  husband  alone.  It  was  held 
has  been  served  or  brought  in  as  a  that  the  judgment  rendered  therein 
party  defendant  with  her.  Horton  v.  against  the  wife  by  default  must  be 
Payne,  (Supm.  Ct.  Spec.  T.)  27  How.  vacated.  Rowland  v.  Perry,  64  N. 
Pr.  (N.  Y.)  374.  Car.  578. 

Husband  Outside  of  State.  —  In  a  suit  6.  Johnson  v.  Richmond  Beach  Imp. 
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d.  Acknowledgment  of  Service.  —  Husband  and  wife  may 

acknowledge  service  and  enter  their  appearance/  but  if  the  hus- 
band  without  authority  from  his  wife  acknowledges  service  for 
her,  such  acknowledgment  is  void,  and  gives  the  court  no  jurisdic- 
tion of  the  wife.' 

6.  On  Infanta  —  The  practice  relating  to  the  service  of  process 
on  infants  has  already  received  full  treatment  in  a  previous  vol- 
ume of  this  work.* 

7.  On  Persons  in  Confinement  —  in  General.  —  A  person  in  confine- 
ment on  a  criminal  charge  may  be  served  with  civil  process.* 

Co.,  63  Fed.  Rep.  493;  Phoenix  Mut.  ice  and  waiver  of  process  appears  to 

L.    Ins.   Co.  V,   Wulf,  9  Biss.  (U.  S.)  have  been  signed  by  the  husband  and 

285;    McLane  v.   Piaggio,  24   Fla.  71.  wife,   the  court  will  not  presume  that 

As  to  substituted  service,  generally,  it  was  the  unauthorized  aci  of  the  hus- 

see  supra^  V.  2.  Substituted  Service.  band.     Russell  v.  Baptist  Theological 

One    Copy  Not  Saffldent  for  Both.—  Union,  73  111.  337;  Laird  z/.  Thomas, 

Under  a  statute  providing  for  substi-  22  Tex.  276. 

tuted  service  "  by  leaving  an  attested  8.  See  the  article  Infants,  vol.  10, 

copy  thereof  "  with  the  defendant  *'  at  p.  599. 

his  last  and  usual  place  of  abode,*'  a  4.  Smith     v,     McGlasson,     7    J.    J. 

writ  cannot  be  served  on  husband  and  Marsh.  (Ky.)  154;    Slade  v.  Joseph,  5 

wife  by  leaving  one  attested  copy  for  Daly  (N.  V.)  187. 

both  at  their  usual  place  of  abode.  tarvioe  Before  Time  of  Con^iotion. — 

Versepuy  v.  Watson,  12  R.  I.  342.  Where  civil  process  was  served  on  a 

I>eliYei^  of  Copy  to  Husband  Not  Per-  defendant  on  the  day  on  which  he  was 

tonal    tovioe    on    Wife. —  In    a    suit  convicted  of  a  felony,  but  before  the 

against  husband  and  wife,  it  was  held  time  when  the  conviction   took  place, 

that  delivery   by   the  sheriff    of    two  it  was  held  that  such  service  was  not 

copies  of  the  summons  to  the  husband  void  and  the  judgment  thereon  could 

alone,  and  a  delivery  by  him  to  the  not  be  collaterally  assailed.     Neale  v. 

wife   of  one  of  them,  though  in  the  Utz,  75  Va.  480. 

sight  of  the  sherifif,  did  not  constitute  In  Jail  of  Another  Pariih.  —  In  Louisv. 

personal  service  on  the  wife.     Holiiday  ana  it  has  been  held  th»U  a  prisoner 

V.   Brown,  33  Neb.  657,  34  Neb.  232,  who,   for  want  of  a   safe  jail  in  the 

<w^rr«/m^  Morse  t/.  Engle,  28  Neb.  534.  parish,  is  confined  in   the  jail   of  an 

See  also  Shelby  v,  Perrin,  18  Tex.  515.  adjoining  parish,  remains  in  the  legal 

Where  Husband  and  Wife  Hot  Befiding  custody  of  the   sheriff  of  the  parish 

Together.  —  In  Amsbaugh  z/.  Exchange  where  he  is  under  prosecution,  and 

Bank,    33   Kan.    100.   the  court  said:  that  officer  may  properly  serve  him 

"  Probably   neither  the   residence    of  with  the  notice  of  trial   and   list    of 

the  husband  nor  that  of  the  wife  could  jurors.     State  c/.  Washington,  37  La. 

be  so  controlled  by  the  place  of  resi-  Ann.  828. 

dence  of  the  other  that  a  good  service  Hew  Tork — Execution  Againit  Body, 
of  summons  could  be  made  upon  one  — N.  Y.  Code  Civ.  Pro.,  §  131,  pro- 
of them  by  leaving  a  copy  of  the  sum-  vides  that  '*  a  sheriff  or  jailer  upon 
mons  at  the  place  of  residence  of  the  whom  a  paper  in  an  action  or  special 
other,  when  the  one  intended  to  be  proceeding,  directed  to  a  prisoner  in 
served  did  not  in  fact  reside  at  such  his  custody,  is  lawfully  served,  or  to 
place."  whom  such  a  paper  is  delivered  for  a 

I.  Nicholson  v.  Cox,  83  N.  Car.  44;  prisoner,  must,  within  two  days  there- 
Ward  V,  West,  (Tenn.  Ch.  1895)  35  S.  after,  deliver  the  same  to  the  prisoner 
W.  Rep.  563,  wherein  the  acknowl-  with  a  note  thereon  of  the  lime  of  the 
edgment  was  allowed  although  the  service  thereof  upon  or  the  receipt 
wife  was  a  minor.  But  see  contra^  thereof  by  him."  It  has  been  held 
Gaylord  v,  Payne,  3  Conn.  259.  that  an  execution  against  the  body  is 

8.  Moore  v.  Wade,  8  Kan.  380.  not  a  paper  within  the  meaning  of  this 

Presumption  as  to  Husbuid't  Authority,  section.     Matter  of  Johnson.  (Supm. 

—  Where  an  acknowledgment  of  serv-  Ct.)  21  Abb.  N.  Cas.  (N.  Y.)  172. 

19  Encyc.  PI.  &  Pr.  —  41  641  Volume  XIX. 


On  Private  Pmoni.        SERVICE  OF  PROCESS     On  Attorn^  at  I*w. 

How  Servioe  Made.  —  It  has  sometimes  been  held  that  personal 
service  upon  a  prisoner  is  proper,*  though  the  more  usual  method 
is  by  leaving  a  copy  at  his  last  and  usual  place  of  abode.*  In  a 
case  where  the  wife  was  the  petitioner,  it  was  held  that  the  serv- 
ice might  be  made  upon  the  keeper  of  the  prison.' 

Insane  Personi.  —  In  the  case  of  an  insane  person  in  confinement 
it  is  usuall}'  required  that  the  service  be  made  on  the  custodian 
or  committee  of  such  insane  person.* 

8.  On  Attorney  at  Law—  a.  In  General.  —  It  is  the  general 
rule  that  notice  to  the  attorney  is  notice  to  the  client  so  far  as 
regards  notices  arising  in  the  progress  of  the  cause  wherein  the 
relationship  exists.*  As  a  consequence  of  this  rule  it  has  been 
held  that,  except  in  case  of  the  original  summons  or  subpoena 
against  a  defendant,  an  attorney  has  power  to  acknowledge  serv- 
ice of  process  in  the  cause  for  which  he  has  been  retained,  and 
his  written  admission  of  service  is  binding  on  his  client.^ 

1.  Phelps  V,  Phelps,  7  Paige  (N.  Y.)  8.  Johnson      v,      Johnson,      Walk. 

150;  Davis  V,  Duffie,  (Ct.  App.)  4  Abb.  (Mich.)  309,   wherein  it  was  held  that 

Pr.  N.  S.  (N.  Y.)478,  affirming  8  Bosw.  as  the  service  could  not  be  made  on  the 

(M.  Y.)  617.  wife,  she  being  the  petitioner  thereof, 

8.  Walker  v.  Stevens,  52  Neb.  653;  service  on  the  keeper  of  the  prison  was 

Smith  V,  Hooton,  3  Pa.  Dist.  250.  the  only  service  practicable. 

In  Grant  v.  Dalliber,  11  Conn.  234,  4.  See  the  article  Insane  Persons, 

the  defendant   was  sentenced  ,to  the  vol.  10,  p.  1228. 

state's  prison  for  four  years;  during  6.  See   3   Am.  and  Eng.  Encyc.  of 

that   time   his   family   resided   in   the  Law  (2d  ed.),  ^.  ^20^  \\t\t  Attorney  and 

dwelling  house  which  he  had  occupied  Client, 

previously  to  his  sentence.     The  court  6.  Sullivan    v.    Snsong,  40  S.   Car. 

held   that  service  in  such  a  case  by  154.     And   see   Buddicum   v.  Kirk,  3 

leaving  a  copy  of  the  writ  of  attach-  Cranch  (U.  S.)  293;  Merritt  v.  Aonan, 

ment  at  such  dwelling  house  was  a  7  Paige  (N.  Y.)  151. 

legal  service.  Nonresident  Defendant   in  Beriew.  *- 

Prisoner  in  Jail  of  Another  Coonty. — A  Where  the  defendant  in  review  lived 

single  man  was  arrested  in- the  county  outside  of  the  state,  it  was  held  that 

of  his  residence  for  a  felony  committed  service   upon    the  attorney  of   record 

in  another  county,  to  which  county  he  who  appeared  for  him  in  the  original 

was  conveyed,  and  committed  to  the  suit  was  sufficient.     Smith  v.  Hill.  45 

jail  thereof  pending  trial.     A  civil  suit  N.  H.  403. 

being  brought  against  him  during  his  Enjoining  Prooeedings  at  Lav.  —  Serv- 

imprisonment  in   the  county    of    his  ice  of  a  bill  to  enjoin  the  respondent 

residence,  it  was  held  that  service  by  from  further  prosecuting  an  action  at 

leaving  a  copy  at  his  usual  place  of  law  may   properly  be  made  upon  the 

residence  in  that  county  was  sufficient,  person  who  appears  for  the  respondent 

Walker  v.  Stevens,  52  Neb.  653.  m  the  action  at  law.     Marco  v.  Low, 

Jail  "Usual  Place  of  Abode."  — Where,  55  Me.  549.  Compare  Death  v.  Pitts- 
on  an  application  for  the  appointment  burg  Bank,  i  Iowa  382. 
of  a  conservator  over  a  person  im-  Federal  Conrts — Ancillary  Proceedings, 
prisoned  in  jail,  it  appeared  that  the  —  In  the  federal  courts  where  service 
former  dwelling  house  of  such  prisoner  is  required  in  a  proceeding  auxiliary  to 
had  been  sold  and  was  occupied  by  the  the  original  suit,  if  the  defendant  can- 
purchaser,  it  was  held  that  to  prevent  a  not  be  found  in  the  district,  service 
failure  of  justice  the  jail  must  be  held  may  be  made  on  his  attorney.  Kamm 
to  be  his*'  usual  place  of  abode,"  and  v.  Stark,  i  Sawy.  (U.  S.)  547;  Segee 
that  service  by  leaving  a  copy  there  v.  Thomas,  3  Blatchf.  (U.  S.)  11;  Bart- 
was  sufficient.  Dunn's  Appeal,  35  left  v.  Sultan  of  Turkey,  19  Fed.  Rep. 
Conn.  82.  346;    Abraham   v.   North   German   F. 
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Senrice  of  the  Original  Snmmoni  or  Sabpona,  however,  must  be  personal 
upon  the  party,  unless  otherwise  provided  by  statute,*  and  there 
must  be  specific  authority  in  order  to  authorize  the  attorney  to 

acknowledge  such  service  or  to  waive  it  by  entering  an  appear- 
ance for  the  defendant.* 

Ins.  Co.,  37  Fed.  Rep.  731;  Gasquet  v,  service  by  the  company,  and  a  consent 

Fidelity  Trust,  etc.,  Co.,  57  Fed.  Rep.  by  the  attorney  to  appear  voluntarily 

80.  in   the  cause  for  the  garnishee;  the 

But  it  seems  that  the  service  of  a  authority    of    the    attorney   to  waive 

subpoena  on  the  defendant's  attorney  service  and  give  such  consent  will  be 

is  confined  to  cross-suits  and  injunc-  presumed.     Northern  Cent.  R.  Co.  v, 

tions     to     stay    proceedings    at    law.  Rider,  45  Md.  24. 

Eckert  v.  Bauert,  4  Wash.  (U.  S.)  370;  Partnership  —  Authority       Sni&oientlj 

Ward  z;.  Seabry,4  Wash.  (U.  S.)  426.  Shown.  —  In  the  case  of  a  summons 

Service  on   an   attorney  cannot  be  against  a   firm   of  partners,   some  of 

sustained  in  the  absence  of  any  allega-  whom  are  nonresidents  of  the  state, 

tion  appearing  of  record  or  any  order  the  authority  of  their  attorney  to  ac- 

of  court  supporting  the  substitution,  cept  service  of  process  is  sufficiently 

Gregory  v.  Pike,  79  Fed.  Rep.  520.  shown  by  their  signing  the  bond  pre- 

A  party  as  to  whom  the  proceeding  pared  by  the  attorney  to  be  used  in  the 
is  original,  and  who  is  a  nonresident  case,  and  by  the  fact  that  all  the  part- 
having  no  general  agent  or  represent-  ners  had  recognized  the  attorney  as 
ative  in  the  district  cannot  be  brought  their  attorney  for  some  years  during 
in  by  service  on  a  law  firm  retained  to  the  protracted  litigation.  Sullivan  v, 
represent  him  in  case  it  should  become  Susong,  40  S.  Car.  154. 
necessary  lo  make  a  voluntary  appear-  The  Servioe  of  a  Scire  Facias  to  hear 
ance.  Shainwald  v,  Davids,  69  Fed.  errors  cannot  be  made  on  the  attorney 
Rep.  701.  for  the  defendant  in  error  where  it  ap- 

Authority  Not  Liberally  Ck>nstmed.  —  pears  that  such  defendant  was  in  the 

Special  authority  as  to  acceptance  of  state  at  the  time,  and  was  a  resident  of 

service    is   not    to   be  construed    too  the  state.  Christopher  z/.  Newnham,  34 

liberally.      Thus,   a  letter    from    the  Fla.  370.     Compare  Fisher  v.  Battaile, 

defendants  in  a  suit,  addressed  to  the  31    Miss.    471,    holding    that  a  scire 

clerk  of  the  court  in  which  such  suit  facias  issued  to  obtain  execution  for  a 

is    pending,    stating    that    a    person  sum  found  to  be  due  to  the  defendant 

named  is  authorized  "  to  acknowledge  on  a  plea  of  set-o9  may  be  served  on 

service  "  of  the  declaration  for  them,  the  attorney  who  managed  the  case  for 

without  more,   gives  such  person  no  the  plaintiff  in  court,  although  he  may 

authority  to   waive  the  original  pro-  not  have  been  the  attorney  of  record, 

cess,  and  if  no  process  issues  the  pro-  Showing  Propriety  of  Servioe  on  At- 

ceedings  are  void.     Clark  v,  Morrison,  tomey.  —  Under  Pasc.  Dig.  Tex.,  art. 

85  Ga.  229.  I4Q5.  before  citation  can  be  served  on 

Duration  of  Authority.  —  The  law  pre-  an    attorney  of    record,    the   petition 

sumes  that  the  relation  between  an  at-  therefor  should,  disclose  that  the  de- 

tomey  and  his  client  ceases  with  the  fendant  is  a  nonresident  or  cannot  be 

termination  of  the  litigation  for  which  found.     McLamore  v.  Heffner,  31  Tex. 

the  attorney  was  retained,  and  after  189. 

such  termination  the  client  cannot  be  1.  See  supra^  V.  i.^.  When  Required, 

bound  by  service  on  the  attorney  in  N.  Y.  Code  Civ.  Pro.,  title  vi.,  art. 

another  original   proceeding.      Franz  3,  relating  to  service  of  papers,  does 

Falk  Brewing  Co.  c.  Hirsch,  78  Tex.  not  apply  to  the  service  of  a  summons 

192.     And  see  3  Am.  and  Eng.  Encyc.  or  other  process.    §  802. 

of  Law  (2d  ed.),   p.  322,  title  Attorney  8.  Clark  v,    Morrison,   85   Ga.    229; 

and  Client,  Atchison,  etc.,   R.  Co.  v.   Benton,  42 

Bailroad  —  Attorney's   Authority   Pre-  Kan.  707:    Masterson  v.  Le  Claire,  4 

sumed.  —  An  admission  of  service  of  a  Minn.  163;  Starr  z/.   Hall,  87  N.  Car. 

summons  in  a  garnishment  proceed-  381;    Reed  v.  Reed,    19  S.   Car.   548. 

ing,  signed  by  the  attorney  of  a  rail-  Compare  Hendrix  z/.  Cawlhorn,  71  Ga. 

road  company  and  returned  with  the  742;  Buice  v.  Lowman  Gold,  etc.,  Min. 

writ,  must  be  taken  as  a  waiver  of  Co.,  64  Ga.  769,  holding  that  in  attach- 
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Statutory  ProTiBioni.  —  The  Statutes  of  some  states  make  provision 
for  service  upon  the  party's  attorney  in  certain  cases.* 

Motions  and  Ordort.  —  In   some  states  service  upon  the  party's 

attorney  is  allowed  in  the  case  of  notices  of  motions,'  and  of 
orders  in  the  cause.* 

ment  cases    a  judgment  in  personam  but  did  not  contain  the  name  of  such 

may   be  rendered  upon  the  basis  of  a  attorney,  it  was  held  that  there  was  no 

service  on  the  defendant's  attorney.  sufficient  proof  of  service  to  authorize 

In  Kimball  v.  Sweet,  170  Mass.  538,  judgment    by    default.      Graham    v. 

it  was   held   that  where   service  was  Powers,  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 

made  upon  the  party's  attorney  on  the  Supp.  899. 

ground  that  the  proceeding  was  a  cross  8.  Motion  to  Sot  Asido  Attaohment.  — 

action  to  one  in  which  the  defendant  Where    the    papers    for  a   motion   to 

was  plaintiff,  but  one  of  the  plaintiffs  set  aside  an  attachment  and  an  order 

was  not  a  party  to  the  original  action,  of  publication  were  served    upon  the 

the  service  conferred   no  jurisdiction  plaintiff's    attorney  some   four  years 

on  the  court.  after  entry  of  judgment,  it  was  held  to 

Party  Must  Bo  Sonred.  —  Service    of  be  sufficient.    Drury  v.  Russell,  (Supm. 

any  notice  connected  with  the  action  Ct.  Gen.   T.)  27  How.  Pr.  (N.  Y.)  130. 

or    suit    pending  is   not   valid   when  See  also  Miller  v.  Miller,  (Supm.  Ct. 

made  on  the  defendant's  attorney  be-  Spec.  T.)  37  How.  Pr.  (N.  Y.)  i. 

fore  the  defendant  has  himself  been  To  SotAiddo  Jndgmont.  —  A  notice  of 

served  with  the  original  process  in  the  a  motion  to  set  aside  a  judgment  may 

cause  or  has   entered  an  appearance  properly  be  served  on  the  attorney  of 

for  himself.     Atchison,  etc.,  R.  Co.  v,  record  of  the  opposing  party.     Branch 

Benton,  42  Kan.  707.  v.  Walker,  q2  N.  Car.  87. 

Long'Oontinnod  Belationship. — A  party  8.  To  Show  Canso  for  Contempt.  —  An 
who  has  allowed  an  attorney  to  repre-  order  to  show  cause  why  a  party 
sent  him  in  a  suit  for  five  years  or  should  not  be  punished  as  for  a  con- 
more  cannot,  at  the  expiration  of  that  tempt  may  properly  be  served  upon 
length  of  time,  object  to  the  attorney's  the  attorney  for  such  party.  Mahon 
acceptance  of  the  original  process,  the  v.  Mahon,  50  N.  Y.  Super.  Ct.  92. 
suit  having  been  begun  by  attachment.  Where  Defendant  Conceals  Himself. 
Sullivan  v,  Susong,  40  S.  Car.  154.  —  In  Foley  v.  Foley,   120  Cal.  33,  it 

1.  Nelson  v.  Omaley,  6  Me.  218.  was  held  that  an  order  to  show  cause 

Sonrioe  on  Defendant  Personally  Irreg-  why  the  defendant  should  not  be  pun- 

nlar.  —  In   Mercier  v.  Pearlstone,  (N.  ished  for  disobedience  of  an  order  of 

Y.  Super.  Ct.  Spec.  T.)  7  App.  Pr.  (N,  court  requiring  him  to  pay  alimony, 

Y.)  325,  it  was  held  that  under  a  stat-  might  be  served  upon  his  attorneys  of 

ute  directing  service  of  a  paper  on  the  record,  the  court  so  directing,  and  the 

party's  attorney,  service  on  the  party  defendant  having  concealed  himself, 

himself  was  irregular.  Why  Answer  Shonld  Kot  Be  Stmok  Out. 

Pennsylvania  —  Writ  of  Venditioni  Ex-  — Orders  to  show  cause  why  the  de- 

ponas. —  Under  Act  Pa.,  Jan.  24,  1849,  fendant's  answer  should  not  be  struck 

a  notice  to  a  life  tenant  of  an  applica-  out  for  disobedience  to  an  order  of  the 

tion  for  a  writ  of  venditioni  exponas  to  court,  and  why  a  reference  should  not 

sell  his  life  estate  may  be  served  on  be  awarded  to  take  proof  of  the  facts 

his    attorney    of    record   in   the  suit,  alleged    in    the    complaint,    may    be 

Goodell  V.  Ehresman,  11  Pa.  Co.  Ct.  served  on  the  attorney  for  the  defend- 

400.  ant.     Walker  v.  Walker.  20  Hun  (N. 

No  Attorney  Employed.  —  Where  the  Y.)  400. 

defendant  had  employed  no  attorney.  Order  Made  Long  After  Jndgment. — 

it  was  held  that  the  papers  should  be  An  order  made  in  18 lo  to  show  cause 

served  on  the  defendant  personally,  or  why   a    judgment    obtained    in    1803 

left  at  his  usual  place  of  abode.     Dole  should  not  be  satisfied  on  the  record 

V.  Young,  II  Johns.  (N.  Y.)  90.  was  directed  to  be  served  on  the  at- 

Lunf&oient  Affidavit  of  Servioe  on  At-  torney  of  record.     Lee  v.   Brown,   6 

tomey.  —  Where  an  affidavit  of  the  serv-  Johns.  (N.  Y.)i32. 

ice  of  a  paper  merely  stated  that  service  To  Set   Aside   Judgment.  —  In  Flynn 

was  upon  the  "  defendant's  attorney,"  v,  Bailey,   50  Barb.  (N.  Y.)  73,  it  was 
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On  Attorner  ef  BeeorcL  —  The  notice  or  other  paper  authorized  by 
statute  to  be  served  on  the  attorney  of  a  party  to  a  pending  suit 

must  be  served  on  the  attorney  of  record ;  *  and  service  so  made 
is  valid,  although  the  client  may  have  discharged  the  attorney 
upon  whom  service  is  made  and  employed  a  new  one,  since  the 

other  party  is  not  charged  with  notice  of  the  change  unless  it  is 
properly  noted  of  record.*      But  all  the   attorneys  of  certain 

held,  under  an  order  requiring  that  if  tion  of  the  property  affected  by  the 

the  defendant  refused  to  refund  certain  suit,   was  not  a  sufficient  service   to 

moneys  within  twenty  days  after  serv-  bind  the  principal, 

ice  of  a  copy,  the  judgment  should  be  Attorney  Employed  Too  Late  to  Plead. 

set  aside  and  vacated,  but  not  in  terms  —  Where  an  attorney  was  employed 

requiring  personal  service,  that  a  serv-  too  late  to  plead,  it  was  held  that  he 

ice  on  his  attorney  was  sufficient.  was  entitled  to  notice  of  subsequent 

Order  for  Defendant  to  Answer.  —  An  proceedings.      Driggs  v.   Van   Loon, 

order  for  the  defendant  to  answer  or  Col.  &  C.  Cas.  (N.  Y.)  56. 

be  attached  may  properly  be  served  on  Appearanoe  for  Different  Defendants.  — 

his  solicitor  in  the  cause.    Stafford  v.  In  People  v.  Boyd,  2  Edw.  (N.  Y.)  516, 

Brown,  4  Paige  (M.  Y.)  360.  it  was  held  that  where  a  solicitor  ap- 

1.  Powers    7.    Braly.   75    Cal.*    237.  peared  at  different  times  for  different 

Compare  Fisher  v.   Battaile,  31  Miss,  defendants  in  the  cause,  a  copy  of  the 

47 T.  bill  should  be  served  on  each  appear- 

Authority    Must    Appear. —  The    at-  ance. 

torney  whose  acceptance  of  service  is  Notloe  to  Attorney's  Administrator. — 

relied  on  must  be  the  party's  attorney  Where,  ten  years  afier  the  death  of  an 

of  record,  and  the  record  must  show  attorney,  notice  of  a  motion  was  given 

his  authority  to  accept  or  acknowledge  to  his  administrator,  it  was  held  to  be 

service.     Segars  v,  Segars,  76  Me.  96.  insufficient.     Waddle  v.  Dayton,  8  N. 

Compare  Marling  v,  Robrecht,  13  W.  J.  L.  174. 

Va.  440.  New  Tork  —  Agents  of  Solioitors.  —  As 

Employment  Prior  to   Institution  of  to  the  former  New  York  practice  con- 

Suit,  —  The    attorney's    authority   to  cerning  the  appointment  of  agents  for 

accept  service  Is  not  to  be  presumed  solicitors  upon  whom  notice  might  be 

from  the  fact  that  he  was  employed  to  served,   see  Sinclair  v,    Sandford,    7 

conduct  negotiations  undertaken  with  Paige  (N.  Y.)432;  Freeland  v.  Nolt,  8 

a  view  to  averting  the  suit.     Reed  v.  Paige(N.  Y.)43i;  Waffle  t/.  Van derhey- 

Reed,  19  S.  Car.  548.  den,   8    Paige    (N.   Y.)  45;    Hunt    ». 

Attorney  for  Hominal  Plaintiff.  —  The  Onderdonk,  3  Johns.  (N.  Y.)  149;  Chap- 
notice  to  the  attorney  binds  the  party  man  v,  Raymond,  8  Johns.  (N.  Y.)  360; 
plaintiff  when  served  on  the  attorney  Caines  v.  Gardner,  11  Johns.  (N.  Y.)  89; 
of  record  for  the  plaintiff,  although  that  Backus  v,  Rogers,  8  Johns.  (N.  Y.)  346; 
attorney  may  be  the  attorney  for  the  Brown  z^.  Childs,  17  Johns.  (N.  Y.)  i; 
nominal  plaintiff  only,  and  not  for  the  Lawrence  v.  Warner,  i  Cow.  (N.  Y.) 
real  plaintiff.  Simington  v,  Kent,  8  198;  Jackson  v.  Stiles,  11  Johns.  (M. 
Ala.  691.  Y.)  195;  ChampUn  v.  Fonda,  4  Johns. 

"Attorney  in  Pact"  Hot  Included.  —  Ch.  (N.   Y.)   62;    Russel    v.    Ball,    i 

The  word  **  attorney,"  as  used  in  the  Cai.     (N.     Y.)    252;     Hausenfrats    v. 

statutes  regarding  service  of  papers,  Graves,  Col.  &  C.  Cas.  (N.  Y.)  loi; 

has  been  held  to  refer  to  attorneys  at  Lock  wood  v,  McLean,  18  Wend.  (N.  Y.) 

law,  and  not  to  include  "  attorneys  in  656;  James  v.  Berry,  i  Paige  (N.  Y.) 

fact."     Weir  z\  Slocum,  (Supm.  Ct.)  3  647;  Billings  v.  Rattoon,  5  Johns.  Ch. 

How.  Pr.  (N.  Y.)397;  Ingram  v.  Rich-  (N.  Y.)  189;  Johnson  v.  Quackenbush, 

ardson,   2   La.    Ann.    839;     Drake   v,  i  Barb.  Ch.  (N.  Y.)  292. 

Duvenick,  45Cal.455.     But  see  Fisher  2.  In   Grant   v.    White,    6    Cal.    55, 

V.  Battaile,  31  Miss.  471.  judgment   was  rendered  against   W., 

Special  Attorney. —  In  Blake  v.  who  moved  for  a  new  trial  an  J  em- 
Baker,  I  R.  I.  285.  it  was  held  that  ployed  new  attorneys.  No  substitu- 
service  of  a  subpoena  upon  a  special  tion  of  attorneys  was  filed,  and  no 
attorney  with  power  over  only  a  por-  notice  thereof  given   to  G.     The  at- 
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respondents  need  not  be  served  if  attorneys  representing  all  the 
respondents  have  been  properly  served.* 

6.  Manner  of  Service  —  (i)  In  General.  —  Where  the 
statute  provides  for  service  upon  the  party's  attorney,  the  paper 
must  be  served  in  the  manner  provided  by  such  statute.* 

(2)  Where  Made.  —  The  statutes  usually  provide  for  substituted 
service  where  the  attorney  is  not  personally  served,  and  where 
this  is  the  case  the  paper  must  be  left  at  the  place  specified  in 
the  statute.* 

LMTing  ftt  Attorney's  Oi&oe.  —  In  some  jurisdictions  it  is  provided 

torneys  for  G.  served  some  papers  on  LeaTing  Copy  with  Attorn^'s  Wllo.  — 

W.*s  attorney  of  record,  who  informed  In  Campbell  v.  Smith,  9  Wis.  305,  it 

them  at  the  time  that  he  was  no  longer  was  held  that  after  four  attempts  to 

W.'s  attorney.     It  was  held  that  the  find  the  plaintiff's  attorney  at  his  office 

service  was  nevertheless  valid  under  to  serve  him  with  an  order  staying  pro- 

the  statute.  ceedings  in  a  foreclosure  case,  it  was 

AttomoT  OraUy  Sabotitnted.  —  Where  a  sufficient  service  to  leave  a  cooy  of 

the  attorney  of  record  had  orally  con-  the  order  and  the  affidavit  on  wh^!ch  it 

sented  to  substitute  for  himself  another  was  founded  with  the  attorney'?  ivife, 

attorney,  but  no  order  of  substitution  where  followed  by  service  of  cop}  is  on 

was  entered,  it  was  held  that  service  the  plaintiff  and  the  sheriff  before  the 

of  a  notice  upon  the  latter  attorney  day  of  sale. 

was  irregular.     Wood  v.  Holmes,   19  Califonda  —  Notioo    of    AppeaL  —In 

N.  Y.  Wkly.  Dig.  I2T.  Nathan  v.  Sulphen,  68  Cal.  267,  r  mo- 

1.  Walsh  V.  Mueller,  14  Mont.  76.  tion   was  made  to  dismiss  the  a  >peal 
Attorneys    in    Partnership.  —  Where  on  the  ground  that  a  copy  of  the  Totice 

two  attorneys  are  in  partnership,  serv-  of  appeal  was  not  served.  It  appf:ared 
ice  may  be  made  on  either  of  them,  that  after  filing  the  notice  of  arpeal, 
Lansing  v.  M'Killup,  7  Cow.  (N.  Y.)  and  on  the  same  day,  a  copy  01:  the 
416.  But  see  Diefendorf  v.  House,  notice  was  taken  by  a  competent  per- 
(Supm.  Ct.  Gen.  T.)  9  How.  Pi.  (N.  Y.)  son  to  the  office  of  the  attornev  for  the 
243,  in  which  it  was  said  that  where  respondent,  and  there  handea  him  in 
the  attorney  of  record  dissolved  his  person.  The  respondent's  attorney  re- 
partnership  and  left  the  state,  but  fused  to  take  the  notice,  whereupon 
did  not  become  a  nonresident,  service  the  person  making  the  service  in  the 
must  still  be  made  on  him  and  not  on  presence  of  the  attorney,  and  in  his 
his  former  partner.  office,  laid  the  copy  on  the  table  in  front 

2.  Personal  Service  nnless  Otherwise  of  which  the  attorney  was  standing, 
Specified.  —  As  has  been  stated  hereto-  and  there  left  it.  The  service  was  held 
fore,    personal   service   is  always   re-  to  be  sufficient. 

quired   where    no    other    method     is  Service   by    Mail.  —  Sometimes    the 

provided  for  by  statute.     See  j«/r«,  V.  statutes  provide  for  service  upon  the 

I.  b.  When  Required,  attorneys  by  mail.     See  N.   Y.   Code 

Proceedings  for  Diisolation  of  Attach-  Civ.  Pro.,  §  797,  subdiv.  i.     See  also 

ment. —  Under    the   Michigan    statute  in/ra^  IX.  Service  by  Mai/. 

providing  that  the  citation  in  proceed-  8.  See   the   statutes  of  the   various 

ings  for  the  dissolution  of  an  attach-  states. 

ment  may  be  made  by  reading  it  to  Where  Service  in  Time  Impossible.  — 

the   plaintifif  in   attachment  if  ifound  Where  it  is  impossible  to  serve  a  paper 

within  the  county,  and  if  the  plaintifif  on   an   attorney   because   of    the   fact 

be   not  found   within  the  county  the  that  access  cannot  be  had  to  him,  and 

service  may  be  made  upon  his  agent  the  paper  cannot  be  left  at  the  place 

or  attorney,  it  was  held  that  service  specified,   on  account  of    such    place 

upon  the  plaintiff's  attorney  in  such  being  closed,  a  regular  service  on  the 

case  must  be  made  by  reading,  in  the  next  day,   though  after  the  due  time 

same  manner  as  if  the  service  were  on  has  passed,   with  notice  of  the  facts, 

the  plaintifif.     Cleland   v,   Clark,    iii  will  be  deemed  regular.     Falconers. 

Mich.  336.  Ucoppell,  (Supm.  Ct.  Spec.  T.)  2  Code 
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that  where  the  attorney  is  absent  from  his  office,  the  paper  may 
be  served  by  leaving  it  with  some  specified  person  at  such  office.* 
Service  at  the  office  should  of  course  be  made  during  office  hours.' 

LMTing  in  Gonipienoiu  Place  in  Office.  —  It  is  further  provided  in  some 
states  that  where  no  one  is  in  charge  of  the  office,  and  service  is 
made  during  office  hours,  the  paper  may  be  served  by  leaving 

it  in  a  conspicuous  place  in  the  office,  or  by  depositing  it  in  the 
office  letter-box.* 

Rep.  (N.  Y.)  71.      See  also  Lord  v,  the  office,  and  took  the  answer  in  with 

Vandenburgh,  (Super.  Ct.  Gen.  T.)  15  him,  it  was  held  that  it  was  a  good 

How.  Pr.  (N.  Y.)  363.  service.     Quincy  v.  Foot,  i  Barb.  Ch. 

1.  Service  at  Office  Charges  Attorney  (N.  Y.)  496. 

with  Notice.  —  Service  of  an  order  con-  Service  on  a  Person  of  the  Attorney's 

taining  a  stay  of  proceedings  at  an  at-  Pamily  in  his  office  is  not  sufficient, 

torney's  office  charges  such  attorney  especially  where  the  receipt  of  the  no- 

with  notice  of  the  stay,  notwithstand-  tice  is  denied,  and  no  reason  is  shown 

ing  he  may   not  actually    receive   it  for    the    want    of    a    better    service, 

until  after  having  taken  further  pro-  Salter  v,  Bridgen,  i  Johns.  Cas.  (N. 

ceedings.      Troy   Carriage   Works  v.  Y.)  244. 

Muxlow,  (Supm.  Ct.  App.  T.)  16  Misc.  But  in  Wardell   v.   Eden,  2  Johns. 

(N.  Y.)  561.  Cas.   (N.   Y.)   121,   service  on  the  at- 

Attomey  Present  in  Adjacent  Boom. —  torney's  brother,  who  happened  to  be 

Where,  at  the  time  a  copy  of  an  order  in  the  office,  was  held  sufficient  where 

was  served,  the  attorney  did  not  ap-  the  party  also  had  notice, 

pear  to  be  in  his  office,  and  the  person  Where  Two  Attorneys  Had  Offices  with 

employed  to  make  the  service  accord-  a  Common  Entrance,  it  was  held  that  one 

ingly  delivered  the  copy  to  the  indi-  of  them  had  "  charge  of  the  office  "  of 

vidual  found  in  charge  of  the  office,  it  the  other  when  present  therein,  so  as 

was  held  th^t  the  fact  that  the  attorney  to  justify  service  of  papers  upon  him. 

was  at  the  time  in  an  adjacent  room  Crook  v.  Crook,  14  Daly  (N.  Y.)  298. 

and   easily  accessible  did  not  render  Person  Having  Desk  Boom  in  Office.  — 

the  service  irregular,  especially  in  view  In  Treftz  v,  Stahl.  46  111.  App.  462,  it 

of  the   fact  that  the  copy  order  soon  was  held  that  service  of  a  notice  of  a 

came  into  his  hands.     Gross  v.  Clark,  motion   by  leaving  a  copy  with  one 

(Supm.  Ct.  Gen.  T.)  i  Civ.  Pro.  (N.  Y.)  who  merely  had  desk  room  in  an  at- 

17.  torney's  office  was  not  sufficient.     But 

Most  Be  on  Proper  Person.  —  Where  a  it  was  further  held  that  such  attorney, 

paper  is  served   by  leaving  it  with  a  having    knowledge  of   the  attempted 

person  in  the  attorney's  ofBce,  it  must  service  and  suffering  the  case   to  be 

be  shown  that  such  person  bears  to  the  tried   without  objection,   waived    the 

attorney  the  relation  contemplated  by  irregularity. 

the  statute.     Rathbone  v.   Blackford,  2.  Oshiel   v,   De  Graw,  6  Cow.  (N. 

I  Cai.  (N.  Y.)  343;  Gelsion  z/.  Swart-  Y.)  63. 

wout,  I  Johns.  Cas.  (N.  Y.)  136;  Anony-  In  Asinari  v,  Volkening,  (Supm.  Ct.) 

mous,  Col.  &  C.  Cas.  (N.  Y.)  176.  2  Abb.  N.  Cas.  (N.  Y.)  454.  it  was  held 

Sorvioe    on    Clerk.  —  In    New   York,  that  service  of  a  paper  by  leaving  it  in 

service  on  the  attorney's  clerk  while  the  office  of  the  plaintiff's  attorney  on 

in  the  office  is  sufficient  whether  the  the  last  day  to  answer,  after  the  office 

attorney  is  there  or  not.     Jackson  v.  was  closed  and  all  had   left   for   the 

Yale.    I   Cow.   (N.   Y.)  215;  Power  v,  day,  was  not  sufficient. 

Kent.  I  Cow.  (N.  Y.)  211.  Attorney  Present  in  Office  at  Late  Honr. 

Clerk  Abont  to  Enter  Office.  —  Where,  — Where   an   attorney  or  his  clerk  is 

during  the  absence  of  the  complain-  present    in   the  office  of  the  attorney, 

ant's  solicitor  from  his  office,  an  an-  even  at  a  late  hour  at  night,  service  on 

swer   was  served    by    delivering    the  him  is  good.     Cooper  «/.  Carr,  8  Johns, 

same  to  the  clerk  at  the  door  of  the  (N.    Y.)  360;    Miller   t^.   Slocking,   22 

office  as  he  was  about  to  open  and  en-  Wend.  (N.  Y.)  623. 

ter  the  office,  and  such  clerk  immedi-  8.  N.    Y.    Code   Civ.    Pro.,    g    797, 

ately  afterwards  opened  and  entered  subdiv.  3;  Corn  Exch.  Bank  v.  Blye, 
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OfEUse  Clofed — Berrioe  at  Baiidenoe.  —  Some  statutes  provide  that 
where  the  attorney's  office  is  closed  and  there  is  no  letter-box, 
the  paper  may  be  served  by  leaving  it  at  the  attorney's  residence 
within  the  state  with  a  person  of  suitable  age  and  discretion.^ 

Improper  Servioe  at  Office.  —  Where  the  attorney  is  absent  from  his 
office,  and  no  one  is  present  therein,  and  the  door  is  locked,  a 
paper  cannot  be  properly  served  by  throwing  it  through  the 
transom,*  by  pushing  it  under  the  door,*  or  by  getting  some 
one  to  unlock  the  door  and  leaving  the  paper  in  a  conspicuous 
place.* 

(Supra.  Ct.  Gen.  T.)  9  N.  Y,  St.  Rep.  provides  for  service  during  the  absence 

67.  of  an  attorney  from  his  office,  by  leav- 

Only  Where  No  One  to  Eeeeiye  Paper,  ing  the  paper  in  a  conspicuous  place 
—  In  order  for  a  service  by  leaving  the  in  such  office,  or  by  depositing  it  en- 
paper  in  a  conspicuous  place  to  be  closed  in  a  Sealed  wrapper  directed  to 
valid,  it  must  appear  that  no  one  him  in  his  office  letter-box.  It  was 
authorized  to  receive  the  paper  was  held  that  dropping  the  paper  into  such 
present.  Jackson  v,  Gardner,  Col.  &  box  was  a  sufficient  service,  although 
C.  Cas.  (N.  Y.)  359.  such   paper  was    not    enclosed    in    a 

Office  Mast  Be  Open.  —  Where  service  sealed   wrapper,  the   letter-box   being 

of  a  paper  is  made  by  leaving  it  in  a  deemed  a  **  conspicuous  place  "  in  the 

conspicuous  place  during  office  hours  office.     Duval  v,  Busch,  (N.  Y.   City 

when  no  one  is  present  in  the  office,  Ct.  Spec.  T.)2i  Abb.  N.Cas.  (N.  Y.)2I4. 

the  affidavit  should  show  that  the  office  1.  N.  Y.  Code  Civ.  Pro.,  §  797,  sub* 

door  was  open  or  unlocked.     Haight  div.  3;  Lathrop  e/.  Judivini,  2C0W.  (N. 

V.  Moore,  36  N.  Y.  Super.  Ct.  294.  Y.)  484,  wherein  it  was  held  that  where 

In   Anonymous,    18   Wend.  (N.   Y.)  an  attorney  boarded  at  one  dwelling- 

578,  Bronson,  J.,  said:     '*  The  service  house,   and   had   his  office  at  another 

was  not  sufficient.     The  nth  rule  of  dwelling-house,  and  was  absent  leav- 

this  court  authorizing    papers   to  be  ing  no  one  in  his  office,  the  service  of 

left  in  some  suitable  and  conspicuous  papers  should  be  by  delivery  to  some 

place  in  the  office  clearly  contemplates  person  belonging  to  the  house  where 

a  case  where  the  office  is  open.     When  he  boarded,  rather  than  to  one  belong- 

the  office  is  left  in  such  a  condition  that  ing  to  the  house  where  his  office  was 

third  persons  can  enter,  it  may  reason-  kept.     See  also  Gelston  v.  Swartwout, 

ably  be  presumed  that  the  owner  is  i  Johns.  Cas.  (N.  Y.)  136. 

only  absent  for  a  short  period,  and  that  2.  Claflin  v.    Du   Bois,   (Supm.   Ct. 

papers  left  on  his  desk  or  table  will  Spec.   T.)    13  Civ.    Pro.  (N.    Y.)  234; 

come  to  his  hands  on  the  same  day.  Haight  v,  Moore,  36  N.  Y.  Super.  Ct. 

But  when  the  office  is  shut  and  locked,  294. 

there  is  no  foundation  for  such  a  pre-  8.  Haight  v.  Moore,  36  N.  Y.  Super, 

sumption,  and   the  service  should  be  Ct.  294;  Corning  v.  Pray,  2  Wend.  (N. 

made  at  his  residence.     It  is  enough,  Y.)  626;  Anonymous,  18  Wend.  (N.  Y.) 

however,  that  the  rule  is  explicit,  '  if  578.     But  see  Anonymous    Col.  &  C. 

the  office  be  not  open  so  as  to  admit  of  Cas.  (N.  Y.)  426. 

service  therein,'  then  service  is  to  be  Dropping    through    Slit    in    Door. — 

made  at  the  attorney's  residence."  Where  an  attorney   was  absent   from 

Letter-box  a  Contpionons  Plaoe.  —  Un-  his  office  and  the  door  was  locked,  and 

derastatuteallowingserviceof  a  paper  there  was  no  letter-box  in  the  office,  it 

during  the  absence  of  an  attorney  from  was  held  that  dropping  a  copy  of  the 

his  office,  by  placing  the  same  in  a  order  containing  a  stay  of  proceedings 

"  conspicuous  place"  in  the  office,  de-  through  a  slit  in  the  door  of  the  office 

positing  the  paper  through  the  door  of  was  not  sufficient  to  give  effect  to  the 

the  office  in  a  letter-box  placed  there  stay.     Timolat  v.  S.  J.  Held  Co.,  (N. 

for  the  reception  of  documents  is  put-  Y.  City  Ct.   Gen.  T.)  15  Misc.  (N.  Y.) 

ting  it  in  a  conspicuous  place  within  630;    Livingston  v.   New  York  El.  R. 

the  meaning  of  the  statute.     January  Co.,  58   Hun  (N.  Y.)  131,  19  Civ.  Pro. 

V,  Superior  Court,  73  Cal.  537.  (N.  \.)  258. 

The  N.  Y.  Code  Civ.   Pro.,  §  797,  4.  Haight  v,  Moore,  36  N.  Y.  Super. 
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c.  Returning  Papers.  —  In  New  Yorky  where  the  attorney 
upon  whom  a  paper  is  served  objects  to  the  sufficiency  thereof, 
he  should  return  the  same  immediately,^  stating  the  ground  of 

his  objection.*     Retaining  and  acting  on  a   paper  improperly 

served  is  deemed  a  waiver  of  the  objection.* 

9.  On  Agent.  —  It  is  provided  by  statute  in  some  states  that 
where  a  defendant  cannot  be  personally  served,**  service  may,  in 

Ct.     294;     Livingston     v.    Mclntyre,  New  York,  (Supm.    Ct.  Spec.  T.)   11 

(Supm.  Ct.   Spec.  T.)  i  How.  Pr.  (N.  Abb.  Pr.  (N.  Y.)  255. 

Y.)  253;  Campbell  v,  Spencer.  (Supm.  8.  Chemung  Canal  Bank  v,  Judson, 

Ct.  Spec.  T.)  I  How.  Pr.  (N.  Y.)  199;  (Supm.   Ct.  Spec.  X.)  10  How.  Pr.  (N. 

Vail  V.  Lane,  4  Hun  (N.  Y.)  653.  Y.)  133,  wherein  the  court  was  of  the 

Lmyo  Chrantad  by  Proper  Person.  —  It  opinion  that  a  mere  statement  that  the 
seems,  however,  thai  where  leave  to  service  was  irregular  and  not  in  corn- 
unlock  the  door  and  make  service  of  a  pliance  with  a  cerlain  section  of  the 
paper  is  granted  by  a  proper  person  Code,  was  not  enough.  See  also  Ehle 
having  authority  to  grant  such  leave,  v.  Haller,  6  Bosw.  (N.  Y.)  661;  White 
the  service  is  good.  Livingston  v,  v,  Cummings,  3  Sandf.  (N.  Y.)  716. 
Mclniyre,  (Supm.  Ct.  Spec.  T.)  i  How.  8.  Georgia  Lumber  Co.  v.  Strong, 
Pr.  (N.  Y.)  253.  (Supm.  Ct.  Spec.  T.)  3  How.   Pr.  (N. 

1,  Wright    V.    Forbes,    (Supm.    Ct.  Y.)  246;  Wright  v,  Forbes,  (Supm.  Ct. 

Spec.    T.)   I    How.    Pr.   (N.    Y.)   240,  Spec.   T.)   i    How.    Pr.    (N.    Y.)    240; 

wherein  it  was  held  that  a  delay  of  two  Travis  v.  Hill,  (Supm.  Ct.  Spec.  T.)  2 

months    was    too   long;    Stillman    v.  How.    Pr.   (N.   Y.)   246;    McGown    v, 

Whitney,  (Supm.  Ct.  Spec.  T.)  i  How.  Leavenworth,  2  E.  D.  Smith  (N.  Y.)  24. 

Pr.  (N.   Y.)  243,  wherein  it  was  held  See  also  Rogers  v,  Rockwood,  (Supm. 

that  a  delay  of  a  week  was  too  long.  Ct.  Gen.  T.)  20  Civ.   Pro.  (N.  Y.)  212; 

What  a  "  Beasonable  Time."  —  In  Mc-  Meislahn  v,  Hanken,  (C.  PI.  Gen.  T.) 

Gown  V.  Leavenworth,  2  E.  D.  Smith  18  N.  Y.  Supp.  361. 

(N.  Y.)  24,  it  was  held  that  a  paper  re-  Not  Applicable  Where  Paper  Filed. — 

turned  within  twenty-four  hours  after  By  retaining  a  plea  in  abatement,  the 

its    receipt     was    returned    within    a  original   affidavit    to    which   must    be 

"  reasonable  time.'*  filed,  the  attorney  does  not  waive  his 

Printed  Case    Bubeeqaently   Senred. —  right  to  have  the  plea  set  aside  for 

Where  an  attorney  promptly  returned  want  of  the  affidavit.     A  party  always 

a  notice  of  appeal  served  too  late,  with  has  the   right  to  move  to  set  aside  a 

an  indorsement  thereon  of  the  reason  paper  improperly  put  on  file.     Davis 

for  its  return,  it  was  held  that  an  omis-  v.  Fitzmanville,  (Supm.  Ct.  Spec.  T.)  3 

sion  thereafter  to  return  the  printed  How.  Pr.  (N.  Y.)  108. 

case  subsequently   served   was  not  a  Service  on  Party  Instead  of  Attorney. — 

waiver  of  the  objection,  if  its  printing  Neglect  to  return  a  notice  improperly 

or  service  was  not  induced  by  any  act  served  on  the  parly  instead  of  on  his 

of   his,    and    notice  of  argument  was  attorney,  will  not  estop  the  party  from 

also    promptly    returned.      Marsh    v.  objecting    that   the   service    was    not 

Pierce,  no  N.  Y.  639.  made  in  the  manner  prescribed  by  the 

Second  Betnm  Kot  Keeessary.  —  After  statute.     Purvis  v.  Gray,  (Supmi  Ct. 

the    plaintiff's   attorney   has  once   re-  Gen.  T.)  39  How.  Pr.  (N.  Y.)  i. 

turned  an   answer  because  of  the  ex-  What  Kot  Waived  by  Failure  to  Be- 

piration  of  the  time  to  answer,  if  it  is  {nm.  —  Failure    to   return   an   answer 

again  served  him  he  is  not  bound  to  setting  up  a  tender  and  payment  into 

return   it   a   second   time.     Jacobs   v,  court  will  not  waive  the  right  to  insist 

Marshall,  6  Duer  (N .  Y.)  689.  on  the  trial  that  the  payment  into  court 

Where  Ko  Attorney's  Kame  on  Papers,  did  not  constitute  a  good  tender  after 

—  Papers  returned  on  account  of  irreg-  suit  brought  because  the  statutory  no- 

ularity  which  have  no  attorney's  name  lice  was  not  given.     Wilson  v.  Doran, 

on    them   should    be    returned   to   the  no  N.   Y.   loi,   reversing  39   Hun  (N. 

party   himself;    or   if   the   party   is   a  Y.)  88. 

municipal  corporation,  having  a  coun-  4.  In  Noyes  v.  Hillier,  65  Mich.  636, 

sel  under  statute,   they  should   be  re-  it  was  held   that  the  service  of  a  writ 

turned   to  such   counsel.       Taylor  v.  upon  an  agent,  without  any  showing 
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certain  cases,  be  made  upon  his  agent.* 

Only  Where  Antheriied  by  Statute.  —  But  such  a  substituted  service 
upon  the  defendant's  agent  is  permissible  only  where  expressly 
authorized  by  statute,*  and  is  usually  confined  to  actions  grow- 
in  i  he  officer's  return  that  the  principal  PfnnsylTania — Ag^nt  in  diarge  of 
could  not  be  found  within  his  jurisdic-  Bealty. —  Under  the  Pa.  Act  of  April 
tion,  was  insufficient.  i8,  1853,  providing  for  service  in  eject- 
1.  Rev.  Stat.  Ind.  1881,  §  309;  Rev.  ment  against  a  nonresident  on  any  per- 
Stac.  Iowa,  g  2613;  Pub.  Stat.  Mass.,  son  within  the  county  having  charge 
c.  161,  §  31.  of  the  land,  provided  i(  appear  that  de- 
Agents  of  Corporations.  —  Questions  fendant  had  notice  of  the  suit  in  time 
regarding  the  service  of  process  on  to  appear  and  defend  it,  service  upon 
agents  usually  arise  in  suits  against  such  agent  is  necessary  before  the 
corporations.  The  practice  in  this  re-  plaintiff  can  prove  that  nonresident  de- 
spect  is  discussed  elsewhere.  See  fendants,  not  served  or  appearing,  had 
infra^  VIII.  Service  on  a  Corporation.  actual  notice  of  the  action,  in  order  to 
New  York  —  Person  Designated  to  Be-  maice  the  verdict  binding  on  them, 
ceive  Service.  —  N.  Y.  Code  Civ.  Pro.,  Page  v.  Simpson,  172  Pa.  St.  288. 
§  430,  provides  that  an  adult  resident  (hirator  ad  Hoe. —  In  Louisiana^  in  an 
of  the  state  may  designate  In  writing  action  in  rem  to  subject  property  with- 
another  resident  as  a  person  upon  in  the  jurisdiction  of  the  court,  service 
whom  civil  summons  against  the  may  be  made  on  k  curator  ad  hoc  z,^ 
former  may  be  served  during  his  ab-  pointed  by  the  court  to  represent  a 
sence  from  the  United  States,  and  may  nonresident  defendant.  Young  v. 
file  the  same,  with  the  written  consent  Upshur,  42  La.  Ann.  362;  Duruty  v, 
of  the  person  designated,  in  the  office  Musacchia,  42  La.  Ann.  357;  Cooper 
of  the  county  clerk.  An  attempted  v.  Polk,  2  La.  Ann.  158. 
designation  under  this  section  is  in-  Manner  of  Serving  Agent.  —  Under  a 
valid  where  neither  it  nor  the  written  Alichigan  statute  providing  for  service 
consent  has  ever  been  filed,  especially  in  certain  cases  upon  the  plaintiff's 
if  the  person  making  the  designation  agent  or  attorney,  such  service  must  be 
has  not  gone  beyond  the  limits  of  the  made  by  reading,  in  the  same  manner 
United  States  when  the  process  is  as  when  service  is  made  on  the  plain- 
served.  Ly^tcr  V.  Pearson,  (C.  PI.  tiff  personally.  Cleland  v.  Clark,  ill 
Gen.   T.)  7   Misc.  (N.  Y.)  98,  reversing  Mich.  336. 

(M.   Y.   City  Ct.   Gen.   T.)  26  N.   Y.  Collateral     Attack     npon     Servioe.— 

Supp.  77.  After  the  trial  court  has   decided   in 

An  attempted  designation  under  this  favor  of  the  sufficiency  of  a  service  on 

section  of  a  person  to  receive  service,  an  agent,  such  service  cannot  be  at- 

if  not  in  compliance  with  the  terms  of  tacked     in     a    collateral    proceeding, 

the  statute,  cannot  be  effective  as  a  Schneitman  v.  Noble,  75  Iowa  120. 

power  ot  attorney  to  receive  service.  2.  Holmes  v.  Fox,  19  Me.  107;  Peck 

Lyster  v.   Pearson,  (C.    PI.  Gen.  T.)  7  v.  Warren,  8  Pick.  (Mass.)  163;  Fall 

Misc.  (N.  Y.)  98,  reversing  (N.  Y.  City  River  v,  Riley,  140  Mass.  488;  David- 

Ct.  Gen.  T.)  26  N.  Y.  Supp.  77.  son  v,  Clark,  7  Mont.  100;  Lanahan  v. 

Indiana  —  Sufficient    Service.  —  To    a  Collins,  6  W.  N.  C.  (Pa.)  253;  Wheelan 

plea  in  abatement  alleging  that  the  de-  v,  Stedman,  7  W.  N.  C.  (Pa.)  17.     See 

fendants  were   nonresidents   and   not  also  Brown  v.  Newman,  13  Iowa  546. 

served  with  process,  the  plaintiffs  an-  Temporary   Absence    of   Defendant. — 

swered  that  the  defendants  had  a  store*  Under  a  statute    authorizing    service 

in  the  said  county,  that  the  cause  of  upon  an  agent  where  the  defendant  is 

action   grew  out  of  their  business  in  not  an   inhabitant  of  the  state,  such 

said   county,   and    that    process    was  service  cannot  be  allowed  in  the  case 

served    in    said     county    upon     their  of  a  defendant  temporarily  absent  from 

agent   in   charge  of  said  store.     This  the  state  of  his  residence.     Holmes  v. 

was  held  to  be  a  good  answer  under  Fox,  19  Me.  107;  Lanahan  v.  Colhns, 

Rev.  Stat.   Ind.   1881   §  309,  allowing  6  W.  N.  C.  (Pa.)  253. 

service  on  an  agent  in  actions  growing  Massachnsetts  —  Intnffieient  Service. — 

out  of  the   business   of    the    agency.  Mass.  Pub.  Stat.,  c.  161,  §  31,  provides 

Rauberz/.  Whitney,  125  Ind.  216;  Behn  for  service  in  attachment  on  an  agent 

V.  Whitney,  125  Ind.  599.  only  where  there  cannot  be  personal 
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ing  out  of  or  connected  with  the  business  of  such  agents.* 

Belntion  Mnft  Appear.  —  In  order  to  sustain  a  service  upon  the 
defendant's  agent,  the  fact  of  the  agency  must  be  shown;* 
a  defendant  cannot  be  bound  by  service  upon  a  person  with  whom 
there  is  no  evidence  to  connect  him.* 

VL  Sebvice  oh  a  State.  —  Under  the  federal  practice,  where 
suit  is  brought  against  a  state,  service  must  be  made  on  both  the 
governor,  or  other  chief  executive  magistrate,  and  on  the  attorney- 
general  ;  *  but  where  no  special  mode  of  service  is  provided  by 
law,  it  would  seem  that  service  on  either  of  these  officers  is 
sufficient.* 

service  on  the  defendant,  and  when  he  the  agent  to  stand  in  judgment  and  re- 
has  no  known  last  and  usual  place  of  ceive  citation  for  his  principal,  it  was 
abode.  Under  this  statute  a  return  held  that  a  judgment  against  the  prin- 
stating  that  the  officer,  *'  being  unable  cipal  could  not  be  sustained  on  service 
to  find  the  defendant  at  his  last  and  upon  the  alleged  agent.  Aldige  v, 
usual  place  of  abode,"  summoned  him  Knox,  i6  La.  Ann.  i8o. 
by  serving  his  agent,  who  accepted  8.  Adams  v.  Town,  3  Cal.  247. 
the  summons  as  agent,  does  not  show  4.  Grayson  v,  Virginia,  3  Dall.  (U. 
a  valid  service.  Fall  River  v,  Riley,  S.)  320;  Chisholm  v.  Georgia,  2  Dall. 
140  Mass.  488.  See  also  Peck  v.  War-  (U.  S.)  419;  New  Jersey  v.  New  York, 
ren,  8  Pick.  (Mass.)  163.  3  Pet.  (U.  S.)  461,  5  Pet.  (U.  S.)  284. 

1.  Rauber  zr.  Whitney,  125  Ind.  216;  Sabstitated     Servioe    on    GoTernor. — 

Bellows    V.    Litchfield,    83    Iowa    36;  Where  a  subpoena  in  an  equity  suit 

Tyack  v.  Grove,  i  Woodw.  (Pa.)  99.  against  a  state  was  served  upon  the 

Partner  Agent  (hily  as  to  Partnership  attorney-general  by  delivery  of  a  copy. 

Business.  —  Where,  in  a  suit  not  con-  and  upon  the  governor  by  leaving  a 

cerning   the    partnership   business,    a  copy  at  his  house  and  there  showing 

nonresident  defendant  was  served  by  the  original  to  the  secretary  of  state,  it 

leaving  a  copy  with  his  partner,  it  was  was  held  that  the  service  was  sufficient 

held  that  the  latter  was  not  the  agent  and   the  complainant  was  entitled  to 

of  the  defendant  except  so  far  as  re-  proceed    ex    parte,     Huger    v.    South 

laied  to  partnership  business,  and  that  Carolina,  3  Dall.  (U.  S.)  339. 

the  service  was  insufficient.     Bumpus  Scdt  by  State  —  Cross-BilL  —  Where  in 

V.  Hardenburg,  3  Pa.  Dist.  27.  a  suit  instituted  by  a  state,  the  defend- 

8.  Ward  v,  Boyce,  152  N.  Y.  191,  ant  files  a  cross-bill,  process  may  be 
wherein  it  was  held  that  service  under  served  upon  the  state  by  making  sub- 
a  Vermont  statute,  upon  a  person  de-  stituted  service  upon  the  attorney- 
scribed  as  the  trustee  of  a  nonresident  general  by  whom  the  bill  was  filed, 
defendant,  was  not  sufficient  where  Port  Royal,  etc.,  R.  Co.  v.  South  Caro- 
there  was  nothing  to  show  that  such  lina,  60  Fed.  Rep.  552. 
person  was  in  fact  trustee  for  him,  or  Servioe  on  the  United  States  as  Defend- 
was  in  possession  of  any  of  his  prop-  ant  in  Error  in  a  criminal  case  in  a  ter- 
erty.  ritorial  court  must  be  made  by  serving 

Mnst    Be    Agent    of  Defendant   Indi-  the  United  States  attorney.      Service 

▼idnally.  —  Under  a  statute    allowing  upon   his    assistant   is   not  sufficient, 

service  on  an  agent  where  the  defend-  Bennet   v.    U.    S.,    2  Wash.  Ter.  179. 

ant  was  not  an  inhabitant  of  the  state.  And  it  is  not  sufficient  to  leave  a  copy 

it  was  held  that  service  upon  the  agent  of  the  writ  at  the  house  of  the  United 

of  a  stage  company,  of  which  the  de-  States    attorney    and   with   his    wife, 

fendant  was  a  member,  would  not  give  Conway  v,  U.  S.,  2  Wash.  Ter.  336. 

the   court    jurisdiction   in    an    action  Writ  Bnns   Against  State.  —  Process 

against    the    defendant    individually,  against  a  state  should  issue  against 

Frink  v.  Sly.  4  Wis.  310.  **  the    state    of    ."        Florida    v. 

Petition  IntTLfficient  to  Admit  Proof  of  Georgia,  11  How.  (U.  S.)  293. 

Ag^enoy.  —  Where    the    allegations    of  6.  State  r.  Cook,  57  Tex.  205,  where- 

the  petition  were  insufficient  to  admit  in  it  was  held  that  in  the  absence  of 

proof  of  the  agency  with  the  right  of  statutory  provision  process  in  a  suit 
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ProoeedingB  in  Hame  of  Officer.  —  The  rule  as  to  service  of  process 
against  a  state  applies  only  in  cases  where  the  state  is  a  party  to 
the  record ;  when  the  suit  is  prosecuted  by  an  officer,  conducting 
the  proceedings  in  his  own  name  or  that  of  his  office,  but  acting 
in  behalf  of  the  state,  a  citation  in  error  must  be  served  on  him, 
and  service  as  against  the  state  will  be,  in  such  case,  insufficient.* 

VUL  Sebyice  ok  a  PABTKEB8HIP.  —  The  service  of  process  in 
actions  against  partnerships  has  already  been  discussed  in  a  pre- 
vious volume  of  this  work.* 

ym  Sebyice  ok  a  Cobpobatiok  —  1.  Domestic  Corporations  — 
a.  Service  on  Whom  —  (i)  In  Absence  of  Statutory  Provisions, 

—  At  common  law  process  against  a  corporation  was  required  to 
be  served  on  the  maj'or,  or  other  head  officer,  and  if  the  defend- 
ant did  not  appear  it  was  proceeded  against  by  writ  of  dis- 
tringas.' And  so,  in  the  absence  of  any  statute  prescribing  the 
manner  of  serving  process  on  a  corporation,  service  on  the  head 
officer  is  sufficient  to  bind  the  corporation.* 

Where  Seirice  Cannot  Be  Had  on  the  Chief  Offioer,  it  would  seem  that 
service  on  any  officer  whose  official  relation  to  the  governing 
board  or  chief  officer  of  the  corporation  makes  it  his  duty  to 
communicate  such  notice  to  such  body  or  officer,  is  sufficient.* 

against  tne  state  might  be  served  on  Person  Whose  Knowledge  Deemed  That 

the  governor  or  attorney-general.     See  of  Corporation.  —  The  common-law  rule 

also  State  v,  Steele,  57  Tex.  200.  regarding  service  upon  corporations  is 

Service  on  Governor. —  In  Massachu-  that  the  process  must  be  served  upon 

setts  it  has  been  held  that  where  the  some  officer  whose  knowledge  can  be 

commonwealth   is    a    party,    and    no  deemed  to  be  the  knowledge  of  the 

other  special  mode  of  summons  is  pro-  corporation.     Dinzy    v.   Illinois  Cent, 

vided  by  law,  notice  to  the  governor  R.  Co.,  61  Fed.  Rep.  49. 

as  the  chief  executive  officer  is  suffi-  4.  De  Wolf  v.  Mallett,  3  Dana  (Ky.) 

cient.     Com.   v.  Boston,   etc.,  R.  Co.,  214;  Cloud  v.  Pierce  City,  86  Mo.  357. 

3  Cush.  (Mass.)  25.  On  President  and  Cashier  of  Bank.  — 

1.  Poydras  de  la  Lande  v.  Treasurer,  Where  there  was  no  statutory  direction 

17  How.  (U.  S.)  I.  it  was  held  that  service  on  the  presi- 

8.  See  the  article  Partnership,  vol.  dent  and  cashier  of  a  bank  was  suffi- 

15.  p.  829.  cienr  to  make  the  bank  a  party.     Meri- 

8.  Tidd's    Prac.    121;     Wartrace    v.  wether  v.  Hamburg  Bank,  Dudley  L. 

Wartrace,  etc..  Turnpike  Co.,  2  Coldw.  (S.  Car.)  36. 

(Tenn.)5i5;  Kennedys.  HiberniaSav.,  6.  Heltzell  r.  Chicago,  etc..  R.  Co., 

etc.,  Soc,  38  Cal.  151;  Glaize  z/.  South  77    Mo.    315.     But  see   Bernhardt  v. 

Carolina  R.  Co.,  i  Strobh.  L.  (S.  Car.)  Brown.  118  N.  Car.  700,  wherein  it  was 

70;    Slate  V.  Western  North  Carolina  held  that,  in  the  absence  of  statute, 

R.  Co.,  89  N.  Car.  584.  substituted  service  on    a  corporation 

In    Kansas    City,    etc.,    R.   Co.    v,  would  not  sustain  a  judgment. 

Daughtry,  138  U.  S.  298,  Fuller,  C.  J.,  Proper  Offioen  hy  Statnte  or  Nature 

said:     ''At  common  law  service  was  of  Functions.  —  Every  corporation  has 

made  on  such  head  officer  of  a  corpora-  officers  who  speak  and  act   for  it  by 

tton  as  secured  knowledge  of  the  pro-  authority   of   law;    and   some   one  or 

cess  to  the  corporation."  more  of  these  officers,  either  by  an  ex- 

"MostVisihle  Part  of  the  Corporation.'*  press    statutory   provision   or   by  the 

—  At  common  law  process  was  served  nature  of  their  functions,  are  proper 
on  a  corporation  through  its  mayor  or  persons  on  whom  process  against  the 
other  head  officer,  as  being  the  '*  most  corporation  may  be  served.  Alexan- 
visible  part  of  the  corporation."    Cloud  dria  v.  Fairfax,  95  U.  S.  774. 

V,  Pierce  City,  86  Mo.  357.  Beligions  Corporation  Having  No  Chief 
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(2)  Officer  or  Agent  Designated  by  Statute,  —  In  probably  all 
jurisdictions  there  are  now  statutes  pointing  out  the  proper  per- 
sons on  whom  to  serve  process  against  corporations.* 

Offloor.  —  In  a  suit  against  a  religious  Virginia  —  Direotor  and  Caihier  of  Ez- 

corporation    which   had   no   presiding  proMCompany.  — Under  Code  Va.  1873, 

officer  or  treasurer,  and  the  secretary  c.  166,  §  7.  process  against  an  express 

of  which  had  left  the  state,  service  of  company  may  properly  be  served  upon 

summons  on  a  trustee   was  declared  the  director  and  a  cashier  of  the  cor- 

sufficient   by   special    rule.       Tom    v,  poration.     Lewis  v.  Glenn,  84  Va.  947. 

Methodist  Episcopal  Church,  19 Wend.  West    Virginia.—- Under    Code     W. 

(N.  Y.)  25.  Va.,  c.   124,  §  7,  process  against  a  cor- 

(inasi-Pablic  Corporation    Having    Ko  poration  may  be  served  on  any  person 

Hoad  Oi&cer.  —  Where  the  act  creating  appointed    to    accept    service    for    it. 

a  quasi-public    corporation   does    not  Frazier  v.   Kanawha,  etc.,  R.  Co.,  40 

provide  for  organization  with  any  head  W.  Va.  224. 

officer,  service  upon  all  the  members  Statutes  Bemedial.  —  In  King  v.  Har- 
will  be  sufficient  in  the  absence  of  bor  Board,  57  Ala.  135,  the  court  said: 
proof  of  organization;  and  it  would  '*  Sections  2568  and  2569  of  the  Re- 
seem  that  service  upon  a  majority  of  vised  Code,  authorizing  a  corporation 
the  members  would  be  equivalent  to  to  be  sued  by  service  of  a  summons  on 
service  on  an  inferior  officer.  King  v,  the  *  president,  or  other  head  thereof. 
Harbor  Boaid,  57  Ala.  T35.  secretary,  cashier,  or  other  managing 

1.  Alabama. —  Under  Rev.  Code  Ala.,  agent,' or  — upon  affidavit  that  they 
§  2568,  a  summons  to  a  corporation  are  unknown,  or  reside  out  of  the  state 
may  be  executed  by  the  delivery  of  a  —  upon  '  any  white  person  in  the  em- 
copy  of  the  summons  and  complaint  ploy  of  or  doing  business  for  such  cor- 
to  the  president,  or  other  head  officer  poration,'  were  adopted  with  reference 
thereof,  secretary,  cashier,  or  manag-  more  particularly  to  organized  private 
ing  agent  thereof.  Talladega  Ins.  Co.  corporations  aggregate,  though  not  lim- 
V,  Woodward,  44  Ala.  287.  ited  to  them.     The  service  of  a  sum- 

Kentacky.  —  Under  Code  Ky.,  §  73,  mons  on  the  president,  or  other  head 

the  summons  in  an  action  against  a  of  a  corporation,  was  good,   prior  to 

common  carrier  may  be  served  in  the  these  enactments  (Ang.  &  A.  on  Corp., 

county   where   the   action   is   brought  §  637),  and  they  were  designed  to  ren- 

upon  the  defendant's  chief  officer  or  der  proceedings  against  such  a  body 

agent   who   resides  therein.      Adams  less  difficult,  by  making  service  on  a 

Express  Co.  v,  Crenshaw,  78  Ky.  136.  person  not  its  president  or  head  officer 

Kebraika.  —  Under  the  Civil  Code,  as  sufficient  as  if  he  were,  and  so  were 

§  912,  a  summons  against  a  corpora-  designed  to  be  remedial  in  their  char- 

tion   may    be  served    upon    its    chief  acter." 

officer,  if  he  be  found  in  the  county;  if  FaHnre  of  Agent  to  Inform  Corporation. 
not  so  found,  then  upon  its  cashier,  — Where  process  against  a  corporation 
treasurer,  secretary,  clerk,  or  manag-  is  served  upon  an  agent  on  whom  serv- 
ing agent;  or  if  none  of  these  can  ice  is  legally  authorized,  the  fact  that 
be  found,  by  copy  left  at  the  office  the  agent  neglects  to  inform  the  cor- 
or  usual  place  of  business  of  such  poration  of  such  service  will  not  pre- 
corporation,  with  the  person  having  vent  its  being  bound  thereby.  Combs 
charge  thereof.  Chicago,  etc.,  R.  Co.  v.  Hamin  Wizard  Oil  Co.,  58  III.  App. 
V,  Manning,  23  Neb.  552.  123. 

Texas.  —  Where  a  writ  commanding  Besidenoe  of  Offloer  at  Plaoe  of  Service, 

the  marshal  to  summon  a  corporation,  —  In   Oregon  where  process  against  a 

without  naming  the  officer  on  whom  it  corporation   is  served  on  one   of   the 

was   to  be   served,    was    returned   as  principal   officers  enumerated   in   the 

served  on  the  president,  secretary,  and  statute,  at  the  principal  office  or  place 

local  agent,  it  was  held  that  this  was  a  of  business  of   the    corporation,    the 

valid  service  under  Rev.  Stat.  Tex.,  court  thereby  acquires  jurisdiction  of 

art.    1223,    providing    for    service    on  the  person  without  any  showing  thai 

the  president,  secretary,  treasurer,  or  the  officer  upon  whom  the  process  was 

local  agent.     Illinois  Steel  Co.  v,  San  served  resided  in  or  had  an  office  at 

Antonio,  etc.,  R.  Co.,  67  Fed.  Rep.  561.  such  place.     Weaver  v.  Southern  Ore- 
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Xut  Be  Hade  upon  Penons  Speoifled.  —  Where  the  statute  designates 
particular  persons,  or  classes  of  persons,  on  whom  the  process 
may  be  served,  the  service  must  be  made  upon  one  of  the  speci- 
fied persons,  else  the  corporation  will  not  be  bound  thereby.* 

gon  Co.,  30  Oregon  348.     See  also  The  Aseiftant  Treasurer  of  a  Corpora* 

Farrell  v,  Oregon  Gold  Min.  Co.,  31  tion  not  being  one  of  the  officers  desig- 

Oregon  463.  nated  in  the  statute  on  whom  process 

1.  California,  —  Kennedy  v,   Hiber-  against  a  corporation  may  be  served, 

nia  Sav.,  etc.,  Soc,  38  Cal.  151 ;  O'Brien  the  fact  that  the  treasurer  is  a  nonresi- 

V.  Shaw's  Flat,  etc..  Canal  Co.,  10  Cal.  dent  will  not  authorize  service  upon 

343;  Aiken  v.  Quartz  Rock  Min.  Co.,  the  assistant   treasurer  so  as  to  bind 

6  Cal.  187.  the  corporation.     Winslow   v.   Staten 

Colorado.  —  Great     West     Mariposa  Island  Rapid  Transit  R.  Co.,  51  Hun 

Gold  Min.  Co.  v,  Woodmas  of  Alston  (N.  Y.)  298. 

Min.  Co.,  12  Colo.  46.  Service  on  *' Agent"  Kot  SaAoient  — 

Georgia, — Hargis  v.  East  Tennessee,  Under  a  Georgia  statute  providing  that 

etc.,  R.  Co.,  90  Ga.  42.  process    against   a   corporation    other 

Illinois, — Hinmanz/.  Andrews  Opera  than  a  railroad  or  telegraph  company 

Co.,  49  111.  App.  135.     See  also  Grand  must  be  served  on    the  president  or 

Tower  Min.,  etc..  Co.  v,  Schirmer,  64  presiding  officer,  the  cashier,  secretary, 

III.  106.  or  treasurer,  and  if  no  such  person  be 

Kansas,  —  Chambers  v.  King  found  notice  may  be  posted  at  the  door 
Wrought  Iron  Bridge  Manufactory,  16  of  the  place  of  business  of  the  corpora- 
Kan.  270.  tion,  or  may  be  served  in  such  other 

Louisiana,  —  Collier      v.     Morgan's  manner  as  the  court  may  direct,  it  was 

Louisiana,  etc.,  K.  Co.,  41  La.  Ann.  37.  held  that  service  on  an  "  agent"  of 

Mississippi,  —  Southern  Express  Co.  the     corporation    was    not    sufficient. 

V,  Craft,  43  Miss.  508.  Southern    Express    Co.    v.    Craft,  43 

Missouri.  —  Weil  v,  Greene  County,  Miss.  508. 

69  Mo.  281.  "Xanager"    Kot    Speoifled.  —  Under 

Nevada,  —  Scorpion  Silver  Min.  Co.  Sayles's    Civ.    Stat.    Tex.,    art.    1223, 

V.  Marsano,  10  Nev.  370.  requiring  process  against  a  corporation 

New  Jersey,  —  Pennsylvania  R.  Co.  to  be  served  upon  a  president,  secre- 
te. Bennett,  47  N.  J.  L.  275.  tary,    treasurer,    or   local  agent,    the 

New     York,  —  Winslow     v,    Staten  "manager"  of  a  corporation  is  not  a 

Island  Rapid  Transit  R.  Co.,  51  Hun  person  on  whom  service  can  be  made. 

(N.  Y.)  298.  Tompkins  Mach.,  etc.,  Co.  v.  Schmidt, 

South  Dakota.  —  Mars  v,   Oro  Pino  (Tex.  App.  1890)  16  S.  W.  Rep.  174. 

Min.  Co.,  7  S.  Dak.  605.  Person  Not  Agent  of   Corporation.  — 

Tennessee,  —  Bache      v,      Nashville  Where  process  against  a  corporation  is 

Horticultural  Soc,  10  Lea  (Tenn.)  436.  served  on  a  person  as  agent  of  the  cor- 

Texas.  —  Jones  v.  Jefferson,  66  Tex.  poration,  but  such  person  is  not  in  fact 

576.  Its  agent,  the  corporation  will  not  be 

IVisconsin.  —  Watertown    v,    Robin-  bound,  although  such  person  mails  it 

son,  69  Wis.  230.  a  copy  of  the  summons  without  the 

United  States.  —  Amy  v,  Watertown,  officer's  return   thereon,    with    notice 

130  U.  S.  301.  that  the  suit   has    been   commenced. 

Objections   to    Service.  —  As    to    the  Kingman  v.  Mann,  36  III.  App.  338. 

effect  of  serving  process  on  a  person  Borvioe   Before  Election  of   Officer. — 

on  whom  such  service  is  not  authorized  Where  it  was  shown   that  the  person 

by  law,  see  infra^  VIII.  i.  e.  Objections  on  whom   the  process  was  served  was 

to  Service,  not  elected  an  officer  of  the  corporation 

The  General  Solicitor  of  a  Corporation  until  three  days  after  the  time  of  the 

not  being  named  in  the  suit  as  a  per-  service,  it  was  held  that  such  service 

son  on  whom  process  against  the  cor-  was    not    valid.     Harrell    v.    Mexico 

poration  may  be  served,  service  upon  Cattle  Co.,  73  Tex.  612. 

him   without  showing  that  be  is  an  Order  to  Show  Came  Served  on  Defend- 

agent  within  the  meaning  of  the  stat-  ant's  Attorney.  —  An  order  upon  a  de- 

ute  is  not  sufficient.     Illinois  Cent.  R.  fendant  corporation  to  show  cause  why 

Co.  V,  Pairpoint  Mfg.  Co.,  55  111.  App.  an  answer  should  not  be  stricken  out 

231.  for  failure  to  comply  with  a  previous 
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(3)  Shoiuing  Agency  of  Person  Served.  —  It  is  a  general  rule 
that  in  a  suit  against  a  corporation  it  must  appear  of  record  that 
the  person  on  whom  the  process  was  served  was  at  that  time 
occupying  such  a  relation  to  the  corporation  that  the  service 
could  legally  be  made  upon  him.*     In  some  jurisdictions  it  is 

order  of  the  court  may  be  served  on  Wisconsin,  —  Sturtevant     v,     Mil- 

the  attorney  for  the  corporation  with-  waukee,  etc.,  R.  Co.,  11  Wis.  61. 

out  service  on  its  officers.     Rossner  v.  Return  as  Evidenoe  of  Ageney.  —  As 

New  York  Museum  Assoc,  20  Hun  (N.  to  the  effect  of  the  officer's  return  as 

Y.)  182.  evidence  of  the  fact  of  the  agency  of 

Person  Acting  Oratnitonsly.  —  Where  the  person  served,  see  the  article  Re- 

the  person  on  whom  process  against  a  turns,  vol.  18,  p.  901. 

corporation  is  served  occupies  a  rela-  Failure  to  Show  Agenqr  at  Time  of 

tion  to  the  corporation  such  as  is  con-  Service.  —  Where  a  corporation  moved 

templated  by  the  statute,  the  fact  that  to  set  aside  the  service  of  process  on 

he  acts  gratuitously  will  not  prevent  the  ground  that  the  person  served  was 

the  corporation  from   being  bound  by  not  at  the  time  of  service  its  '*  manag- 

the   service.       State   v.  Northwestern  ing  agent,"  and  produced  testimony  to 

Endowment,  etc.,  Assoc,  62  Wis.  174.  that  effect,  it  was  held  that  the  service 

Service    upon     Trustee.  —  In     Texas^  should  be  set  aside,  as  the  plaintiff's 

under  a  statute  requiring  the  service  to  testimony,  while  tending  to  show  that 

be  made  on  the  president,  treasurer,  such  person  had  been  at  certain  times 

principal  officer,  or  agent  of  the  cor-  the  agent  of  the   defendant,    did   not 

poration,  or  on  the   agent  or  person  contradict  the  evidence  that  he  was  not 

representing  such  corporation  in   the  such  agent  at  the  time  the  summons 

county  in  which  the   cause  of  action  was  served.      Boynton   v,   Keeseville 

arose,  it  was   held   that   service  upon  Electric   Light,  etc,  Co.,  (County  Ct.) 

a  trustee  of  the  corporation  was  not  5  Misc.  (N.  Y.)  118,  «^r/w^<af(Supm.  Ct. 

sufficient  unless  such  trustee  was  also  Gen.  T.)  28  N.  Y.  Supp.  1117. 

one  of  the  designated  officers.     Waco  Sufficient  Proof  of  Agency.  —  Where  it 

Lodge  No.  70  V.  Wheeler,  59  Tex.  554..  appears   from  the  recotds  of  the  cor- 

1.  Alabama.  —  Talladega  Ins.  Co.  v,  poration   that  the  person  on  whom  the 

Woodward,  44  Ala.  287;  Montgomery,  process   was  served   was  elected  a  di- 

etc,  R.  Co.  V,  Hartwell,  43  Ala.  508;  rector  of  the  corporation,  it  is  sufficient 

Alabama,    etc.,    R.    Co.    v.  Burns,  43  evidence   of   that  fact    to   sustain   an 

Ala.   169:    Talladega  Ins.   Co.   z/.  Mc-  order  denying  a  motion  by  the  corpora- 

Cullough,  42  Ala.  667;  Southern  Ex-  tion  to  set  the  service  aside.     Childs  :>'. 

press   Co.    v,    Carroll,    42    Ala.    437;  Harris  Mfg.  Co  ,  104  N.  Y.  477. 

Oxford  Iron  Co.  z/.  Spradley,  42  Ala.  Finding  by  Eeferee  as  to  Agency. — 

24;  Wetumpka,  etc.,  R.  Co.  v.  Cole,  6  Where,  on   motion  to  set  aside  service 

Ala.  655;  Lyon  v.  Lorant,  3  Ala.  151;  upon  a  corporation  on  the  ground  that 

Walker  v,  Hallett,  i  Ala.  379;  Plant-  the  person  served  was  not  an  officer  of 

ers*.    etc,    Bank    v.    Walker,    Minor  the   corporation,  an  investigation  was 

(.Ma.)  391.  had  by  a  referee,  who  found  that  such 

Colorado.  —  Great  West  Min.  Co.  v,  person  was  an  officer,  it  was  held  that 

Woodmas    of    Alston     Min.    Co.,    12  an  order  denying  the   motion   would 

Colo.  46.  not  be  considered  on  appeal.     Timolat 

Georgia. — Hargis  r.  East  Tennessee,  v.  S.  J.  Held  Co.,  (N.  Y.  City  Ct.  Gen. 

etc.  R.  Co.,  90  Ga.  42.  T.)  37  N.   Y.   Supp.   217,   appeal   dis- 

/Centucky,  —  Barbourville    Real   Es-  missed  in  (Supm.  Ct.  App.  T.)  17  Misc. 

tale  Co.  V.  Matthews,   14  Ky.  L.  Rep.  N.  Y.)  556. 

767  Allegation  in  Petition  Sufficient.  —  In 

Louisiana.  —  First    Municipality    v,  Texas  where  it  was  alleged  in  the  peti- 

Christ  Church.  3  La.  Ann.  453.  tion  that  the  defendant  corporation  bad 

Mississippi. — Southern  Express  Co.  an   office   "for  the   transaction  of  its 

r.  Craft,  43  Miss.  508.  business  as  a  common  carrier  in  the 

Missouri.  —  Cloud  r.  Pierce  City,  86  city  of  A.,  T.  county,  Texas,  at  which 

Mo.  357.  place   the   agent  of  said    company  is 

South  Dakota.  —  MsiTS   v,   Oro  Fino  Robert  S.  Collins,'*  it  was  held  that  the 

Min.  Co.,  7  S.  Dak.  605.  suit  being  brought  in  T.  county,  scrv- 
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held  that  the  failure  of  the  record  to  show  a  judicial  ascertain- 
ment of  the  fact  of  agency  will  necessitate  the  reversal  of  a  judg- 
ment by  default;  ^  but  in  others  it  has  been  held  that  on  appeal 
the  court  will  presume,  until  the  contrary  appears,  that  there  was 
sufficient  proof  in  the  lower  court  that  the  person  on  whom  the 
service  was  made  sustained  a  relation  to  the  corporation  authoriz- 
ing such  service.* 

(4)  Substituted  Service  Where  Principal  Officers  Not  Found,  — 
It  is  customary  for  the  statutes  to  provide  that  if  the  principal 
officers,  designated  as  the  proper  persons  on  whom  to  serve  pro- 
cess against  the  corporation,  cannot  be  found  for  the  purpose  of 
service,  then  the  service  may  be  made  upon  some  other  specified 
persons  or  classes  of  persons; '  and  such  statutes  must  be  strictly 
complied  with.* 

ice  on  Robert  S.  Collins  was  sufScient  8.  Chicago  Sectional  Electric  Under- 
to  bind  the  corporation  without  any  ground  Co.  v.  Congdon  Brake  Shoe 
further  judicial  ascertainment  of  the  Mfg.  Co.,  11 1  111.  309;  Merrill  v.  Mont- 
agency  of  the  said  Collins.  Houston,  gomery,  25  Mich.  73;  Southern  Ex- 
cic,  R.  Co.  V.  Burke,  55  Tex.  323.  press  Co.  v.  Hunt,  54  Miss.  664;  Story 
ierrlM  Set  Afide  on  Xotion.  —  Where  v.  American  Cent.  Ins.  Co.,  61  Mo. 
it  was  shown  that  the  person  on  whom  App.  535 ;  McMurtry  v.  Tuttle,  13  Neb. 
service  was  made  was  not  the  agent  of  232;  Fee  v.  Big  Sand  Iron  Co.,  13 
the  corporation,  the  service  was  set  Ohio  St.  563.  And  see  generally  the 
aside  on  motion.  American  Bell  Tele-  statutes  of  the  various  slates 
phone  Co.  v.  Pan  Electric  Telephone  Colorado.  —  Under  Rev.  Stat.  Colo., 
Co.,  28  Fed.  Rep.  625.  p.  501,  §  4,  if  process  against  a  cor- 
1.  In  Montgomery,  etc.,  R.  Co.  v.  poration  cannot  be  served  on  the  presi- 
Hartwell,  43  Ala.  508,  the  court  said:  dent  owing  to  the  inability  of  the 
'*  This  omission  to  show  in  the  judg-  sheriff  to  find  the  president,  it  may 
ment  below  that  it  was  proven  to  the  be  served  upon  any  ofScer  or  agent  of 
satisfaction  of  the  court  that  said  the  corporation.  Golden  Paper  Co.  v. 
Lewis  Owen  was  the  president  of  said  Clark,  3  Colo.  321. 
railroad  company  at  the  time  of  the  Bnbfltitnted  Service  on  Defunct  Corpora- 
service  of  said  garnishment  and  sci.  tion.  —  In  7)/iV^t^/z»  substituted  service 
fa.  upon  him,  is  a  fatal  defect  for  may  be  made  upon  a  corporation  after 
which  the  judgment  must  be  reversed,  the  expiration  of  its  charter,  and  the 
This  practice  has  been  so  long  sane-  inability  to  find  the  last  officers  of  such 
tioned  by  this  court  that  it  is  not  now  corporation  will  authorize  the  same 
open  to  dispute."  See  also  Southern  proceedings  to  obtain  service  as  in  case 
Express  Co.  f .  Carroll,  42  Ala.  437;  of  inability  to  find  the  proper  officers 
Wetumpka,  etc.,  R.  Co.  v.  Cole,  6  Ala.  of  an  active  corporation.  Merrill  v. 
655.  Montgomery,  25  Mich.  73. 

AXereBedtalintlieEntryof  the  Jndg-  President  Present  in  Connty,  bnt  Kot 
ment  by  default  of  the  sheriff's  return.  Found. —  Under  Rev.  Stat.  111.,  c.  no, 
that  he  had  executed  process  against  §  5,  providing  for  service  on  other 
the  corporation  **  by  delivering  a  copy  officers  of  a  corporation  in  case  the 
to  G.  R.,  managing  agent  for  the  de-  president  cannot  be  found  in  the 
fendant,"  is  not  sufficient  to  sustain  county,  the  fact  that  the  president  is 
the  judgment;  such  recital  not  being  actually  present  in  the  county  at  the 
equivalent  to  a  judicial  ascertainment  time  of  service  will  not  render  service 
that  the  person  served  bore  the  proper  on  another  officer  void  if  the  president 
relationship  to  the  corporation.  Ox-  could  not  be  found.  Chicago  Sectional 
ford  Iron  Co.  v.  Spradley,  42  Ala.  24.  Electric  Underground  Co.  v,  Cong- 
S.San  Antonio,  etc.,  R.  Co.  v.  Wells,  don  Brake  Shoe  Mfg.  Co.,  in  111. 
3  Tex.   Civ.   App.   307;    Wart  race  v,  309. 

Wartrace,  etc..  Turnpike  Co.,  a  Cold w.  4.  Merrill  v,  Montgomery,  25  Mich. 

(T^nn.)  515,      »  73. 
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Inability  to  Find  Principal  Offioers  Matt  Appear.  —  Where  process  against 
a  corporation  is  served  upon  a  subordinate  officer  or  agent 
through  inability  to  find  the  principal  officers  designated  in  the 
statute,  the  fact  that  such  principal  officers  could  not  be  found 
must  be  made  to  appear  affirmatively  of  record.* 

(5)  Officer  lie  Facto.  —  It  is  not  necessary,  in  order  to  bind  a 
corporation  by  service  on  one  of  its  officers,  that  such  officer 
should  be  such  de  jure ;  it  is  sufficient  if  he  be  such  de  facto. "^ 

Where  No  Higher  Officer  Fonnd.  —  had  upon  those  persons  embraced  in 
Under  2  Rev.  Stat.  Ind.  1876,  p.  48,  pro-  the  first  class,  on  account  of  the  exist- 
viding  that  process  against  a  corpora-  ence  of  the  causes  for  which  the  stat- 
tion  might  be  served  on  the  president,  uie  authorizes  service  upon  the  persons 
presiding  officer,  etc.,  or  if  its  chief  embraced  in  the  second  class."  St. 
officer  was  not  found  in  the  county,  Louis,  etc.,  R.  Co.  v.  Dawson,  3  111. 
then  upon  its  cashJLT,  treasurer,  secre-  App.  120.  See  also  Peoria,  etc.,  R. 
tary,  clerk,  general  or  special  agent,  Co.  v.  Duggan,  32  III.  App.  351. 
etc.,  it  was  held  that  service  on  an  Chief  Officer  Not  Found  in  Connty. — 
"agent"  of  the  corporation,  "no  Where  the  statute  provides  that  pro- 
higher  officer  "  being  found  within  the  cess  against  a  corporation  may  be 
jurisdiction,  was  sufficient.  Western  served  on  "  the  president,  chairman  of 
Union  Tel.  Co.  v.  Lindley,  67  Ind.  371.  the  board  of  trustees,  or  other  chief 

1.  Arkansas  Coal,  etc.,  Co.  v.  Haley,  officer;    or  if   its  chief  officer  is   not 

63  Ark.    144;    Cairo,    etci,    R.    Co.  v.  found  in  the  county,  upon  its  cashier. 

Trout,  32  Ark.   17;  St.  Louis,  etc.,  R.  treasurer,   secretary,  clerk,  or  manag- 

Co.    V,    Dawson,  3  111.  App.   118;   Eel  ing  agent,"  etc.,  if  the  service  is  not 

River   R.  Co.   v.  State,  143  Ind.  231;  upon  the  chief  officer  it  must  appear  of 

Toledo,  etc.,  R.  Co.  v.  Owen,  43  Ind.  record  that  he  could  not  be  found  in 

405;  Merrill  v.  Montgomery,  25  Mich,  the  county,  and  also  upon  whom  the 

73;  Southern  £.\press  Co.  v.  Hunt,  54  summons  was  served.     Cairo,  etc.,  R. 

Miss.  664;  Sloryz/.  American  Cent.  Ins.  Co.  v.  Trout,  32  Ark.  17. 
Co..  61  Mo.  App.  535;  Hoen  z/.  Atlantic,        Mere  EQiowing  that  Officer  Was  *'Ab- 

etc,   R.  Co.,  64  Mo.  561;  Feez/.  Big  sent"  Not  Sufficient.  —  Where   process 

Sand  Iron  Co.,  13  Ohio  St.  563;  Weaver  against   a    corporation    is    served    by 

z\   Southern   Oregon    Co.,  30   Oregon  leaving  a  copy  at  the  business  office  of 

348;  Caro  V.  Oregon,  etc.,  R.  Co.,  10  the  company  with  the  person  in  charge 

Oregon  510.  thereof,  it  must  expressly  appear  that 

Beturn.  —  As  to  the  necessity  for  the  the  chief  officer  was  absent  from  the 

return    to    show    that    the     principal  county,  or  could  not  be  found  therein; 

officers   could    not   be  found,  see  the  a  mere  showing  that  he  was"  absent  " 

article  Returns,  vol.  18,  p.  goi.  is  not  sufficient,  as  this  may  merely 

Illinois  Statute. —  Rev.  Stat.  III.  1874,  mean  absent  from  the  office.     Hoen  v, 

c.  79,  §  21,  provides  that  incorporated  Atlantic,  etc.,  R.  Co.,  64  Mo.  561. 
companies  may  be  served  by  leaving  a        2.  Stillman      v.     Associated      Lace 

copy  of  the  summons  with  the  presi-  Makers'  Co.,  (C.  PI.  Gen.  T.)  14  Misc. 

dent,  secretary,  etc.,   if  either  can  be  (N.  Y.)  503;  Berrian  z/.  Methodist  Soc, 

found  in  the  county  in  which  the  suit  (N.    Y.  Super.   Ct.    Spec.   T.)  4  Abb. 

is  brought.     If  neither  shall  be  found  Pr.  (N.  Y.)  424;  Ft.  Scott  v.  Schulen- 

in  the  county,  then  by  leaving  a  copy  berg,  22  Kan.  648;  McCall  z/.  Byram 

of   the   summons   with    any   director,  Mfg.  Co.,  6  Conn.  428. 
clerk,   etc.     In   a   case   arising  under        Subsequent    Abjudication  that  Person 

this  statute.  Tanner,  P.  J.,  said:    "  The  Served  Not  Officer  de  Jure.  —  In  Stillman 

statute  has  divided  the  officers,  agents,  v.  Associated  Lace  Makers'  Co.,  (C. 

and  employees  of   incorporated   com-  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  503,  it 

panies   into  two  classes,  and   service  was   held   that  a   subsequent  adjudi- 

upon  one  class  is  primary  to  service  cation,    in  a  pro  eeding  to  which  the 

upon  the  other;  and  before  service  had  plaintiff  was  not  a  party,  thai  the  per- 

upon  those  of  the  second  class  can  give  son  served  was  not  president  de  jure  of 

the  courts  jurisdiction,  it  must  appear  the  r orp  :r:ition,  was  inefifectual  to  di- 

affirmatively  that  service  could  not  be  vest  or  defeat  jurisdiction. 
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(6)  Officer  or  Agent  After  Termination  of  Relation.  —  Where 
the  person  on  whom  process  against  a  corporation  is  served  has 
ceased  to  sustain  such  relation  to  the  corporation  as  will  authorize 
service  on  him,  of  which  fact  the  plaintiff  has  notice,  and  there 

are  other  persons  on  whom  the  process  can  properly  be  served, 
such  service  is  insufficient;*  but  if  the  officer  has  continued  to 

Penon  Acting  as  Secretary.  —  Where  corporation.     Ft.  Scott  z*.  Schulenbcrg. 

ii  is  shown  thai  the  person  served  had  22  Kan.  648. 

been  acting  as  secretary  of  the  corpora-  1.  Combs  v,  Hamlin  Wizard  Oil  Co., 

lion  with  the  knowledge  of  ihe  other  58  111.  App.    123-  Equitable   Produce, 

officers,  and  had  been  appointed  by  the  etc.,  Exch.  v.  Keyes,  67  111.  App.  460; 

directors  to  fill  a  vacancy  in  that  office  Campbell  Priming  Press,  etc.,  Co.  v. 

prior  to  the  service,  it  was  held   that  Marder,  50  Neb.  283;  Cherry  v.  North, 

this  was  suflficient  to  sustain   the  serv-  etc.,  R.  Co.,  59  Ga.  446. 

ice.     Perry   Dist.  Fair  Soc.  v.  Zenor,  Plaintiff  Having  Knowledge  of  Reilg- 

95  Iowa  515.  nation.  —  Where  process  against  a  cor- 

PerBon  Held  Ont  as  President. —  Where  poraiion  was  served  on  a  person  who 
process  was  served  on  a  member  of  a  had  ceased  to  belts  president, of  which 
corporation  as  its  president,  but  he  and  fact  the  plaintiff's  attorney  had  notice, 
also  another  member  of  the  corpora-  it  was  held  that  the  service  was  insuffi- 
tion,  who  was  its  secretary,  treasurer,  cient  notwithstanding  a  statement  by 
and  manager,  told  the  officer  that  a  the  plaintiff's  attorney  that  he  did  not 
third  person  was  president,  upon  whom  believe  in  yXi^  bona  fides  oi  the  presi- 
service  was  accordingly  made,  it  was  dent's  resignation.  Buchanan  v.  Pros- 
held  that  the  corporation  could  not,  in  pect  Park  Hotel  Co..  (N.  Y.  City  Ct. 
order  to  negative  service,  show  that  Gen.  T.)  14  Misc.  (N.  Y.)  435. 
such  third  person  was  not  its  president.  Before  Acceptance  of  Besignation. — 
Wilson  V.  California  Wine  Co.,  95  Where  process  was  served  on  a  director 
Mich.  117.  of  a  corpoiaiion   who  had  sent  in  his 

Person  Allowed  to  Hold  Himself  Ont  as  resignation,   and   at   the   time  of  the 

Agent.  —  A  person   who  is  allowed  by  service  such  person  gave  notice  to  the 

the   corporation   to   hold   himself   out  server  of  the  fact  of  his  resignation, 

as  an  agent  of  such  corporation  is  a  and  stated  that  he  was  not  a  proper 

proper  person  on  whom  to  serve  pro-  person  on  whom  to  serve  the  process, 

cess  against  the  corporation,  although  it  was  held  that  as  there  were  other 

he  be  not  in  fact  an  agent.     Combs  v,  officers   on    whom    the    process  could 

Hamlin   Wizard  Oil  Co.,  58   111.  App.  have  been  served,    such   service   was 

123.  not  sufficient,  although  the  resignation 

Oi&cers  Elected  in  Conformity  with  Stat-  had   not   been    accepted.      Wilson    v. 

nte.  —  Where  the  trustees  of  a  religious  Brentwood  Hotel  Co.,  (Supm.  Ct.  App. 

corporation  and  the  officers  appointed  T.)  16  Misc.  (N.  Y.)  48. 

by   them   had   been   elected   and    ap-  Expiration  of  Corporate  Existence  by 

pointed  in  conformity  with  the  statute,  Time  Limitation. —  Where  process  was 

and  had  acted  and  were  continuing  to  served    upon    the   cashier  of   a    bank 

act    as   such,    it   was  held   that   they  whose  corporate  existence  had  expired 

might  be  regarded,  at  least,  as  officers  by  the   lime  limitation   prescribed   by 

de  facto^  and  that  the  process  against  the  certificate  issued  by  the  comptroller 

the  corporation    could   be   served   on  of  the  currency,  it  was  held  that  such 

them    alone.       Berrian    v,    Methodist  service   would   be    set   aside,    as    the 

Soc,  (N.   Y.  Super.   Ct.   Spec.    T.)    4  agency  of  the  cashier  expired  with  the 

Abb.  P'.  (N.  Y.)  424.  termination  of  the  corporate  existence 

Failure  to  Elect  Snooessor.— Under  the  of   the   bank.      Hayden    v.    Syracuse 

Kansas  Incorooration   Law  of  1866,  it  Bank,  (Supm.   Ct.   Gen.  T.)  15   N.  Y. 

was  held  that  a  failure  to  elect  a  sue-  Supp.  48. 

cessor  did  not.  in  the  absence  of  some  Fact  of  Agency  Pat  in  Issae.  —  Where 

restrictive   provision   in   the    by-laws,  process    against    a    corporation    was 

vacate  the  office  of   president,  but  the  served    upon  a  person   whose  agency 

incumbent  at  the  time    continued    as  had   terminated,   it  was  held  that  the 

president  dr  facto,  so  that  service  upon  fact  of  agency   might  be  put  in  issue, 

him  would  give  jurisdiction  over  the  and    if   found   against    the    company, 
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act  for  the  corporation,  giving  no  indication  that  his  relations 
thereto  have  been  changed  or  terminated,  service  on  him  will  be 
sufficient  notwithstanding  an  affidavit  by  him  that  he  has  ceased 
to  be  an  officer  of  the  corporation.^ 

Where  Ho  Hew  Oi&oen  Have  Been  Elected  or  Appointed,  service  on  those 
last  in  office  will  bind  the  corporation  although  their  term  of 
office  may  have  expired.* 

(7)  Person  Who  Is  Plaintiff  in  Suit.  —  In  an  action  by  certain 
officers  of  a  corporation  against  the  corporation  itself,  service  is 
not  valid  if  made  upon  one  of  the  officers  who  is  himself  a 
plaintiff.' 

leave   should    be    given   to    plead   to  ProoeM  Against  a  Defonct  Corporation 

the  merits.     Equitable  Produce,    etc.,  may  properly  be  served  upon  the  last 

Exch.  V,  Keyes,  67  III.  App.  460.  elected    officers    of    the    corporation. 

1.  Persons  z/.  Buffalo  City  Mills,  29  Parker  v.   Bethel  Hotel  Co.,  96  Tenn. 

N.  Y.  App.  Div.  45.     And  see  supra^  252;  Warner  v.  Callender,  20  Ohio  St. 

VIH.   I.    a.  (5)  Officer  de  Facto.      But  190. 

compare  Equitable  Produce,  etc.,  Exch.  Service  of  process  on  the  last  elected 
V.  Keyes,  67  III.  App.  460,  wherein  it  president  of  a  defunct  corporation  is 
was  said  that  the  corporation  was  not  sufficient  notwithstanding  service  in 
obliged  to  give  notice  of  the  termina-  such  case  might  have  been  by  publica- 
tion  of  the  relationship  to  persons  tion  under  Code  Va.,  §  1103.  Rich- 
transacting  business  with  its  agent.  mond  Union  Pass.  R.  Co.  v.  New  York, 

Denial  of  Motion  to  Set  Aiide  Be&nlt.  etc.,  R.  Co.,  95  Va.  386. 
—  A  motion  was  made  by  a  corpora-  In  Carnaghan  v.  Exporters,  etc., 
tion  to  set  aside  a  default  on  the  Oil  Co..  (Supm.  Ct.  Gen.  T.)  11  N.  Y. 
ground  that  the  person  on  whom  pro-  Supp.  172,  the  directors  of  a  domestic 
cess  was  served  had  ceased  to  be  its  corporation  held  a  meeting  and  passed 
president  at  the  time  of  service.  The  a  resolution  transferring  all  the  prop- 
only  evidence  that  he  was  not  presi-  erty  of  the  corporation  to  its  stock- 
dent  was  his  affidavit  that  he  had  holders,  who  thereupon  surrendered 
previously  resigned,  and  there  was  their  stock.  There  were  no  formal 
evidence  of  statements  by  him  to  the  resignations  on  the  part  of  the  direC' 
contrary.  Moreover,  it  was  shown  tors,  but  at  the  close  of  the  meeting 
that  no  one  else  was  elected  president,  the  president  declared  the  corporation 
and  that  after  the  time  when  he  to  be  forever  dissolved.  It  was  held 
claimed  10  have  resigned  he  was  acting  that  the  directors  still  continued  in 
for  the  corporation  as  usual  and  in-  their  official  capacity,  and  that  process 
dorsing  notes  made  to  the  corporation  against  the  corporation  might  be  prop- 
as  its  president.  On  appeal  from  a  erly  served  on  them, 
denial  of  this  motion,  it  was  held  that .  8.  St.  Louis,  etc..  Coal,  etc.,  Co.  v, 
the  action  of  the  lower  court  would  not  Edwards,  103  111.  472;  St.  Louis,  etc., 
be  disturbed.  J.  L.  Mott  Iron  Works  Coal,  etc.,  Co.  v.  Sandoval  Coal,  etc., 
V,  West  Coast  Plumbing  Supply  Co.,  Co.,  iii  111.  32;  Rehm  v.  German 
113  Cal.  341.  Ins.,  etc.,  Inst..  125  Ind.  135;  Buck  v, 

9.  Bache  v.  Nashville   Horticultural  Ashuelot  Mfg.  Co.,  4  Allen  (Mass.)  357. 

Soc.,  10  Lea  (Tenn.)  436.  Where  Also  Berred  on  Another  Officer. 

Where  Ho  Saooeesor  Appointed. — Where  —  In  a  suit  against  a  corporation  by  its 
the  by-laws  of  the  corporation  provided  president,  it  was  held  that  the  vice- 
that  a  director  of  the  corporation  president  being  dead,  service  upon 
should  serve  for  one  year,  and  until  both  the  president  and  secretary  of  the 
such  time  as  his  successor  should  company  was  sufficient,  there  being 
be  chosen,  it  was  held  that  process  no  appearance  of  fraud  or  bad  faith 
against  the  corporation  might  be  served  in  the  service.  Schaeffer  r.  Phcenix 
upon  a  director  who  had  sent  in  his  Brewery  Co.,  4  Mo.  App.  115. 
resignation,  but  whose  successor  had  On  Officer  Benefited  by  PlaintifTs  Be- 
not  been  appointed.  Timolat  v.  S.  J.  covery,  —  Where  service  was  made 
Held  Co.,  (Supm.  Ct.  App.  T.)  17  Misc.  upon  an  officer  of  a  religious  corpora- 
(N.  Y.)  556.  tion,  who  failed  10  inform  any  other 
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(8)  Officer  Temporarily  in  Jurisdiction.  —  It  is  usually  held 
that  an  officer  temporarily  within  the  jurisdiction  on  his  own 
private  business  and  not  on  that  of  the  corporation  cannot  be 
served  with  process  against  the  corporation.* 

(9)  President  or  Other  Chief  Officer.  —  The  president,  being 
the  chief  executive  officer  of  a  corporation,  is  specified  in  proba- 
bly every  statute  on  the  subject  as  a  proper  person  on  whom  to 
serve  process  against  the  corporation ;  *  and  in  the  absence  of 
any  statutory  provision  service  on  him  is  proper  under  the  princi- 
ple of  the  common  law.' 

(10)  Vice-President. — In  the  absence  of  the  president  the 
vice-president  is  the  chief  officer  of  a  corporation,  and  under 
statutes  providing  for  service  on  the  president  **  or  other  chief 
officer/'  service  on  the  vice-president  is  sufficient.* 

member  of  the  corporation  of  the  serv-  Pa.,  June  13, 1836,  providing  for  service 

ice,  and  it  was  shown  that  such  officer  upon  corporations,  it  was  held  that  the 

would  be  personally  benefited  by  the  words  "  president  or  other  principal 

plaintiff's  recovery,   it   was   held  that  officer  "  referred  to  the  chief  executive 

the   default    against    the    corporation  officer  of     the    corporation,    whether 

might  be  opened  in  the  discretion  of  the  called  president,  chairman,  or  by  any 

court.     Bray  v,  St.  Brandon  Church,  other  title;  and  that  a '*  general  man- 

39  Minn.  390.  ager  "  was  not  prima  facie  such  officer. 

1.  Silsbee  v,  Quincy  Hotel  Co.,  30  Dale  v.  Blue  Mountain  Mfg.  Co.,  167 
III.  App.  204.     But  see  Dick  v.  Mead-  Pa.  St.  402. 

ville  St.  R.  Co.,  7  Pa.  Dist.  350;  Rey-  8.  Newport,  etc.,  Bridge  Co.  v.  Doug- 

nolds  V.  Lochiel   Iron,   etc..  Works,  i  lass,    12    Bush   (Ky.)  711.      And   see 

Pa.  Dist.  409.  supra,   VIII.    i.    a.    (i)   In  Absence  of 

This  question  usually  arises  in  con-  Statutory  Provisions. 

nection   with  service   on    foreign  cor-  4.  Ball  v.  Warrington,  87  Fed.  Rep. 

porations.      See  infra,  VIII.  2.  d.  (5)  695;    Pond   v.   National   Mortg.,   etc., 

Officer  or  Agent     Temporarily    Within  Co.,  6  Kan.  App.  718. 

Jurisdiction.  Vice-Pretident    Also  a   Director.  —  In 

2.  Farrell  v.  Oregon  Gold  Min.  Co.,  People  v.  Central  City  Bank,  53  Barb. 
31  Oregon  475;  Southern  Express  Co.  (N.  Y.)  412,  it  was  held  that  an  order 
V.  Skipper,  85  Ga.  565;  Golden  Paper  for  a  bank  to  show  cause  why  a  re- 
Co.  V.  Clark,  3  Colo.  321.  See  also  ceiver  should  not  be  appointed  was 
Peters  v.  Neely,  16  Lea  (Tenn.)  275.  properly  served  upon  the  vtce-prcsident 

Beligions  Corporation.  —  In  Louisiana  of  the  bank,  especially  where  he  was 

process  against  a  religious  corporation  also  a  director. 

must  be  served  on  its  president  in  per-  Abflence   of    President   Keed   Hot   Be 

son.  or  at  its  office,  if  it  holds  such  in  Shown.  —  Under    a    statute  providing 

permanence,  by  delivery  to  some  of  its  that  service  upon  corporations  "  shall 

agents.     First   Municipality  v.  Christ  be  made  by  delivering  a  copy  of  the 

Church,  3  La.  Ann.  453.  summons   to  the   president  or   other 

Service  on  EzproM  Company.  — Under  head  of  the  corporation,  or  to  the  sec- 
Code  Ga..  §§  3411,  3412,  providing  for  retary,  cashier,  treasurer,  or  general 
service  on  express  companies,  process  agent  thereof."  etc.,  service  of  sum- 
must  be  served  upon  the  president  of  mons  on  the  vice-president  is  sufficient, 
the  company  as  well  as  its  local  agent,  although  it  be  not  shown  that  the 
where  the  former  resides  within  the  president  is  not  within  the  county,  the 
state.  But  where  the  president  resides  vice-president  being  considered  as  em- 
without  the  state,  service  on  the  local  braced  under  the  words  **  other  head 
agent  alone  is  sufficient,  regardless  of  of  the  corporation.**  Comet  Consol. 
whether  the  president's  name  is  posted  Min.  Co.  v.  Frost,  15  Colo.  310. 
in  the  office  of  such  agent.  Southern  Vice-President  an  Agent  of  Corporation. 
Express  Co.  v.  Skipper,  85  Ga.  565.  — Under  Rev.   Stat.   III.  1874,  c.  no, 

Who  Is  Principal  Officer.  —  Under  Act  §  5,  providing  that  if  the  president  of 
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(i  i)  Secretary  or  Treasurer.  —  Sometimes  the  statutes  provide 
for  service  upon  the  secretary,  or  secretary  and  treasurer;  *  and 
even  where  there  is  no  statutory  provision  for  service  on  such 
officer,  he  is  a  proper  "chief  officer  **  on  whom  the  process  may 
be  served  in  the  absence  of  the  president.* 

(12)  Directors,  —  In  some  states  the  statutes  provide  for  service 
on  individual  directors  of  the  corporation ;  •  but  in  the  absence 

a  corporation  shall  not  be  found  in  the  dent  cannot  be  found  in  the  county. 

C3unty,  process  against  1  he  corporation  See  St.  Louis,  etc.,  Coai,  etc.,  Co.  v. 

may  be  sensed  *'  by  leaving  a  copy  of  Edwards,  103  111.  472;  St.  Louis,  etc.. 

the  process  with  any  clerk,  secretary.  Coal,  etc.,  Co.  v,  Sandoval  Coal,  etc., 

superintendent,*'   eic,  "  or  any  agent  Co.,    iii    III.   32;    Silsbee    v,   Quincy 

of  said  company  found  in  the  county,"  Hotel  Co.,  30  111.  App.  204. 

the  vice-president  is  an  agent  of  the  In  Marylaiid  where  service  was  made 

corporation  within  the  meaning  of  the  upon  two  directors  it  was  held  suffi- 

statute.     Cook  V.  Imperial  Bldg.  Co.,  cient,  although  the  fact  of  such  service 

152  III.  638,  reversing  46  111.  App.  279.  was  never  communicated   to  the  cor- 

Chrand  Foreman  of  Fntemal  Corporation,  poration.     Boyd   v,  Chesapeake,  etc., 

—  Where  the  duties  of  the  grand  fore-  Canal  Co.,  17  Md.  195. 

man   of  a  fraternal  corporation  were  Pennsylvania.  —  Under  Act  Pa.  March 

practically  those  of  a  vice-president,  it  17,  1856,  process  against  a  corporation 

was  held   that  service  upon  him  was  may   properly   be   served   upon   a  di- 

sufficient  under  Code  Civ.  Pro.  N.  Y.,  rector,  where  none  of  the  officers  reside 

§  431,  subdiv.  3.     Balmford  v.  Grand  in  the  county,  and  part  of  the  property 

Lodge,  etc.,  (Supm.  ^Ct.    App.  T.)  16  of  the  corporation  is  in  the  county,  and 

Misc.  (N.  Y.)  4.            '  the  articles  of   association    designate 

1.  Talladega  Ins.  Co.  v.  Woodward,  the  county  as  the  place  of  its  principal 
44  Ala.  287;  Gillig  z/.  Independent  office.  Grubb  v,  Lancaster  Mfg.  Co., 
Gold,  etc.,  Min.  Co.,  i  Nev.  247.  10  Phila.  (Pa.)  316,  32  Leg.  Int.  (Pa.) 

Suit    for   DiBpossession    of    Tenant. —  98.      See   also   Com.  v.   Wilmington, 

Under  the  New  Jersey  statute  relating  etc.,  R.  Co.,  2  Pearson  (Pa.)  408. 

to  the  service  of  process  in  suits  for  the  Director  Presumed  to    Have  Accepted 

dispossession  of  tenants,  service  may  Appointment.  —  A  person  who  is  noti- 

be  made  in  such  a  proceeding  on  the  fied  of  his  appointment  as  a  director  of 

secretary  and  treasurer  of  a  defendant  a  corporation,  and   without  declining 

corporation.    Facts  Pub.  Co.  v.  Felton,  the  appointment   afterwards   receives 

52  N.  J.  L.  161.  process  for    the  corporation,   may   be 

2.  Heltzell  v,  Chicago,  etc.,  R.  Co.,  presumed  to  have  accepted,  and  his 
77  Mo.  315.  failure  to  deliver  the  summons  to  the 

Chief   Oi&oer  Abeent    firom  County.  —  corporation   will  be  no  defense  in  the 

Where  the  president  or  chief  officer  of  absence  of  collusion.     Danville,  etc., 

a  corporation  is  absent  from  the  county,  R.  Co.  v.  Brown,  90  Va.  340. 

service  maybe  made  upon  the  treas-  Applies  Only  to  Principal  Directors. — 

urer.     McMurtry   v.   Tuttle,    13   Neb.  Under  a  North  Carolina  statute  allow- 

232.  ing  service  to  be   made  on  a  director, 

Suit  by  President  —  No  Vice-President,  it  was  held  that  this  applied  only  to 

—  In  a  suit  against  a  corporation  by  the  principal  directors  of  the  corpora- 
its  president,  it  was  held  that  there  tion,  and  not  directors  appointed  for  its 
being  no  vice-president  the  secretary  branches  or  agencies.  Webb  v.  Cape 
was  a  proper'*  chief  officer  "  on  whom  Fear  Bank,  5  Jones  L.  (N.  Car.)  288. 
to  serve  process.  Schaeffer  z/.  Phoenix  "Manager"  Sometimes  Synonymous 
Brewery  Co.,  4  Mo.  App.  115.  with  "  Director."  —  Under  a  statute  pro- 

8.  Washington,     etc.,      R.     Co.     v,  viding  that  in  a  suit  against  a  corpo- 

Brown,  17  Wall.  (U.  S.)  445,  in  which  ration    service   shall   be   made  on  the 

case  ser/ice   was  made  in  conformity  president,  treasurer,  cashier,  clerk,  or 

to  TO  U.  S.  Stat,  at  L.  810,  §  3.  manager,   it  was  held   that   the  term 

Illinoii.  —  Under  2  Starr  &  C.  Annot.  '*  manager  "  was  used  in  the  statute 

Stat.  III.,  c.  no,  §  5,  the  process  may  as  synonymous  with  '*  director,"  and 

be  served  on  a  director  when  the  presi-  indicated  an  officer  exercising  the  same 
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of  any  statutory  provision  to  that  eflfect  the  directors  can  be 
served  only  as  a  body  when. assembled  as  such.* 

(13)  Managing  Agent — (a)  In  OeneraL  —  In  most  jurisdictions 
the  statutes  provide  that  process  against  a  corporation  may  be 
served  upon  its  "managing  agent.**  • 

(b)  Who  Is  iCanaging  Agent.  —  Who  is  a  "  managing  agent "  within 
the  purview  of  the  statutes  is  a  question  not  always  easy  of 
determination.  The  authorities  are  unanimous,  however,  in 
holding  that  the  statutes  contemplate  a  person  invested  with 
general  powers,  involving  the  exercise  of  judgment  and  discre- 
tion, and  having  some  general  control  of  the  affairs  of  the  cor- 
poration in  the  locality  where  his  duties  are  performed.'     No 

f  uncdoDS  as  those  which  belonged  to  tended    to    extend,   not   to  diminish, 

the  office  of  director.      Pennsylvania  the  facilities  for  serving  corporations. 

R.  Co.  V,  Bennett,  47  N.  J.  L.  275.  Therefore,  service  upon  a  managing 

Under  a  statute  providing  for  serv.  agent   under  section   72    is    sufficient 

ice  on  a  **  manager  or  director,"  it  was  without    showing    that'  the   principal 

held  that  the  words  **  manager  or  di-  officers  enumerated  in  section  75  could 

rector  "  meant  one  of  the  body  of  per-  not    be    found.       Congdon    v.    Butte 

sons  appointed  pursuant  to  the  charter  Consol.  R.  Co.,  17  Mont.  481. 

or  by-laws  of  the  corporation  to  man-  8.  Barrett  v.  American  Telephone, 

age  its  affairs;  and  therefore  service  etc.,  Co.,  56   Hun  (N.  V.)  430,  18  Civ. 

on  a  *'  general  manager  "  was  not  au-  Pro.  (N.  Y.)  363,  138  N.  V.  491;  Ruland 

thorized  by  such  statute.    Dale  v.  Blue  v.  Canfield  Pub.  Co.,  (N.  Y.  City.  Ct. 

Mountain  Mfg.  Co..  167  Pa.  St.  402.  Spec.   T.)   18  Civ.    Pro.   (N.  Y.)  282; 

1.  Carnaghan  v.  Exporters',  etc..  Oil  Emerson  v.  Auburn,  etc.,  R.  Co.,  13 
Co.,  (Supm.  Ct.  Gen.  T.)  11  N.  Y.  Hun  (N.  Y.)  150;  Porter  v.  Chicago, 
Supp.  172.  etc.,  R.  Co.,  I   Neb.   14;  Mars  v.  Oro 

In  Alabama,  etc.,  R.  Co.  v.  Burns,  Fino  Min.  Co.,  7  S.  Dak.  605. 
43  Ala.  169,  the  court  said :  '*  A  director  Of  Foreign  Corporation.  —  As  to  who 
of  a  railroad  company  is  not  such  a  is  a  managing  agent  of  a  foreign  cor- 
head  or  managing  agent  thereof  as  is  poration,  see  in/ra^  VHI.  2.  d,  (4)  (b) 
intended  by  section  2568  of  the  Revised  IV ho  Is  Managing  Agent, 
Code.  He  can  attend  to  no  business  OfBailroad  Company.  —  As  to  who  is 
of  the  company  himself.  There  must  a  managing  agent  of  a  railroad  com- 
be enough  of  the  directory  present  to  pany,  see  infra,  VIII.  4,  b,  (i)  In 
constitute  a  quorum,  and  they  must  General. 

meet  at  a  time  and    place  at   which  Kot  Ordinary  Agont  or  Senrant. —  In 

every  6ther  director  may  attend.     It  is  Reddington   v.    Mariposa    Land,  etc.. 

only  in  such  a  meeting  that  he  is  an  Co.,  19  Hun(N.  Y.)  405,  the  court  said: 

officer  of  the  company."  '*  It  is  quite  clear  that  the  legislature 

2.  Scorpion  Silver  Min.  Co.  v.  Mar-  attached  importance  to  the  term  *man- 
sano,  10  Nev.  370;  Jepson  v.  Postal  aging  agent,' and  employed  it  to  dis- 
Tel.  Cable  Co.,  (County  Ct.)  22  Civ.  tinguish  a  person  who  should  be 
Pro.  (N.  Y.)  434:  Mars  v,  Oro  Fino  invested  with  general  power,  involving 
Min.  Co.  7  S.  Dak.  605.  And  see  the  exercise  of  judgment  and  discre- 
generally  the  statutes.  tion,  from  an  ordinary  agent  or  em- 
Montana  —  Statutes    CnmnlatiTe.  —  ployee,   who  acted  in  an  inferior  ca- 

Comp.   Stat.  Mont.,    §  72,  subdiv.  i,  pacity,  and   under  the  direction    and 

providing  for  service  of  process  against  control  of  superior  authority,  both  in 

a  corporation  upon  the  president,  sec-  regard  to  the  extent  of  the  work  and 

retary,   cashier,  or   managing    agent,  the  manner  of  executing  the  same." 

was  not  repealed  by  section  75,  pro-  Powers  Analogous  to  Those  of  EzecntiTO 

viding  for  service  upon  the  president,  Offloers.  —  In  Atlas  Glass  Co.  v.   Ball 

secretary,   treasurer,  or  other  officer,  Bros.   Glass  Mfg.  Co.,   87  F-rd.   Rep. 

and  if  such  officers  cannot  be  found,  418,  Coxe,  J.,  in  considering  Code  Civ. 

then    upon     certain     designated    em-  Pro.  N.  Y.,  §  431,  said:  *'  The  term 

ployees.     The  second  statute  was  in-  '  managing  agent '  is  found  associated 
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matter  how  extensive  an  employee's  duties  may  be,  so  long  as 
they  are  performed  under  the  eyes  of  the  officers  of  the  corpora- 
tion and  pursuant  to  their  instructions,  he  cannot  be  regarded  as 
the  **  managing  agent  "  of  the  corporation.* 

with  *  president/  *  secretary,'  *  clerk/  can  be  served  under  Code  Civ.  Pro.  N. 

*  cashier/  *  treasurer,'  and  *  director/  Y..  §  431,  subdiv.  3.     Brayton  v.  New 

and  it  is  to  be  presumed  that  the  law-  York,  etc.,  R.  Co.,  72  Hun  (N.  Y.)  602. 

makers  intended  to  describe  an  agent  Burden  on  Corporation  to  Show  Character 

possessing  powers  analogous  to  those  of  Agent  Served.  —  Where  a  motion  was 

of  the  executive  officers  of  the  corpora-  made   by  a  corporation   to   vacate    a 

tion.     He  must  be  an  agent  employed  judgment  on  the  ground  that  the  agent 

by  the  corporation,  representing  it  in  on  whom  the  service  was  made  was 

some  capacity,  and  acting  for  it  to  a  not   its    *'  managing    agent/*   it    was 

limited  extent  at  least."  held  that,  as  it  was  within  the  power 

Only  Person  Having  (General  Sapervi-  of  the  corporation  to  show  the  precise 
■ion.  —  A  person  engaged  in  winding  relation  existing  between  it  and  such 
up  the  aflfairs  of  a  bank,  who  makes  agent,  the  burden  was  upon  the  cor- 
its  semi-annual  report  to  the  comp-  poration  to  establish  ciearly  that  the 
troller,  employs  attorneys  to  attend  agent  served  was  one  on  whom  service 
to  i(s  business,  and  is  the  only  per-  was  authorized  by  the  statute.  Do- 
son  exercising  a  general  supervision  nadi  v.  New  York  State  Mut.  Ins.  Co., 
over  its  affairs,  may  be  considered  its  2  E.  D.  Smith  (N.  Y.)  519. 
**  managing  agent "  for  the  purpose  of  1.  Ruland  v,  Canfield  Pub.  Co., 
service,  notwithstanding  an  affidavit  (N.  Y.  City  Ct.  Spec.  T.)  18  Civ.  Pro. 
by  him  that  he  is  not  such  managing  (N.  Y.)  282. 

agent.     Carr  v.  Commercial  Bank,  19  Agent    with  Limited    Authority.  —  A 

Wis.  272.  person  employed  by  a  steam  railroad 

Agent  with  General  Sapervisory  An-  company  to  superintend  the  running 
thority.  —  Where  a  domestic  corpora-  of  horse-cars  on  an  uncompleted  por- 
tion kept  its  principal  office  and  books  tion  of  the  company's  road,  which 
outside  of  the  state,  and  its  principal  person  had  no  authority  to  make  con- 
managing  officer  also  resided  outside  tracts  for  the  company  except  to  pur- 
of  the  state,  it  was  held  that  the  only  chase  the  horses  and  feed,  and  had  no 
agent  of  the  corporation  within  the  control  over  or  knowledge  of  the  affairs 
state  who,  in  the  absence  of  the  prin-  of  the  corporation  or  its  books,  was 
cipal  officer,  had  general  supervision  held  not  10  be  a  managing  agent  on 
of  the  affairs  of  the  corporation  in  the  whom  process  against  the  corporation 
state,  must  necessarily  be  regarded  as  could  be  served.  Emerson  v.  Auburn, 
its  managing  agent,  upon  whom  pro-  etc.,  R.  Co.,  13  Hun  (N.  Y.)  150. 
cess  against  the  corporation  might  Selling  Agent.  —  A  person  appointed 
be  served.  Wickham  z/.  South  Shore  by  a  corporation  to  sell  at  a  fixed  price 
Lumber  Co.,  89  Wis.  23.  and  for  a  fixed  commission   a  single 

The  Oeneral  Superintendent  of  a  Tele-  class  of  goods  manufactured  by   the 

phone  and    Telegraph  Company   having  corporation,  and  having  no  authority 

charge  of  one  of  the  departmenis  of  outside  of  such  sales,  is  not  a  "  man- 

the  corporation  is  a  "managing agent,"  aging  agent  "  upon  whom  process  may 

within  the  meaning  of  Code  Civ.  Pro.  be  served  under  Code  Civ.  Pro.  N.  Y., 

N.  Y.,  §  431,  providing  for  service  on  g  431.     Atlas  Glass  Co.  v.  Ball  Bros, 

the  president  or  other  head  of  the  cor-  Glass  Mfg.  Co.,  87  Fed.  Rep.  418. 

poration.  the  secretary  or  clerk  to  the  An    Attorney   in    Fact,    whose    only 

corporation,  the  cashier,  the  treasurer,  authority  from  a  private  corporation  is 

or    a    director    or    managing    agent,  to  apply  for  a  patent  to  mining  ground 

Barrett  v,  American  Telephone,  etc.,  claimed   by  the    corporation,   and    to 

Co.,  138  N.  Y.  491,  affirming  56  Hun  execute  such  papers  as  may  be  neces- 

(N.  Y.)  430,  18  Civ.  Pro.  (N.  Y.)  363.  sary  for  that  purpose,  is  not  a  '*  man- 

The  Bivision  Superintendent  of  a  large  aging  agent  *'  of  the  corporation  within 

and  important  division  of  a  railroad,  the  meaning  of  Comp.  Laws  S.  Dak., 

remote  from  the  general  office  of   the  §  4898.     Mars  v.  Oro  Fino  Min.  Co., 

company,    is    a    managing    agent  on  7  S.  Dak.  605. 

whom   process  against  the    company  Teller  of   Bank.  —  Under    a    statute 

663  Volume  XIX. 


On  a  Corporation.  SERVICE  OF  PROCESS  Domoitlo  Corporations. 

Heed  Not  Have  Entire  Control.  —  It  is  not  essential  that  he  should 
have  charge  of  the  whole  business  of  the  corporation.  Every 
object  of  the  service  is  attained  when  the  agent  is  of  sufficient 
character  and  rank  to  make  it  reasonably  certain  that  the  defend- 
ant will  be  apprised  of  the  service.^  And  an  agent  charged  with 
the  general  conduct  and  control  of  the  business  at  a  particular 
place  falls  within  the  meaning  of  the  statute.* 

(14)  Agent  for  Business  Out  of  Which  Action  Grew.  —  In  Iowa 
it  is  provided  that  process  may  be  served  on  any  agent  or  clerk 
employed  in  an  office  or  agency  of  a  corporation,  in  all  actions 
growing  out  of  or  connected  with  the  business  of  such  office  or 
agency.* 

requiring  service  on  the  president  or  Civ.  Pro.  (N.  Y.)  363,  affirmed  138  N, 
other  head  of  the  corporation,  or  on  Y.  491.  Dykman,  J.,  said:  **  In  this 
the  secretary,  cashier,  or  other  man-  case  the  service  was  made  personally 
a^ing  agent,  service  on  the  teller  of  a  upon  the  general  superintendent  of  the 
bank  whose  only  duties  are  to  receive  company,  an  officer  having  the  general 
and  pay  out  money  will  not  bind  the  charge  of  one  of  the  departments  of 
bank.  Kennedy  v.  Hibernia  Sav.,  etc.,  the  corporation,  the  same  as  (he  treas- 
Soc,  38  Cal.  151.  urer  has  the  general  charge  of  his  de- 
Clerk  Acting  as  Assietant  Treasurer.  —  partment,  and  the  secretary  has  the 
A  clerk  who  in  addition  to  his  ordinary  general  charge  of  another.  The  serv- 
duties  is  in  the  habit,  as  assistant  ice  so  made  was  as  certain  to  come  to 
treasurer,  of  drawing  checks  payable  the  knowledge  of  the  corporation  as  if 
to  the  order  of  another  clerk  of  the  made  upon  the  secretary  or  treasurer, 
corporation,  is  not  a  maliaging  agent  and  service  on  cither  of  those  officers 
if  there  is  no  evidence  that  he  has  any  would  have  been  valid,  beyond  doubt." 
part  in  the  managemeht  of  the  busi-  2.  Porter  v.  Chicago,  etc.,  R.  Co.,  i 
ness  of  the  corporation,  or  exercises  Neb.  14.  Compare  Emerson  v.  Auburn, 
any  authority  as  a  managing  agent,  etc..  R.  Co.,  13  Hun  (N.  Y.)  150. 
Winslow  V.  Staten  Island  Rapid  In  Mars  v.  Oro  Fino  Min.  Co.,  7  S. 
Transit  R.  Co.,  51  Hun  (N.  Y.)  298.  Dak.  605,  the  court  said  that  **  the 
Bnsinefls  Manager. —  Under  a  statute  term  ["  managing  agent*']  was  evi- 
requiring  service  on  the  '*  managing  dently  intended  to  include  only  such 
agent,"  it  is  not  sufficient  to  show  an  agent  as  should  have  the  charge 
service  upon  the  "  business  manager."  and  management  of  the  ordinary 
Scorpion  Silver  Min.  Co.  v,  Marsano,  business  of  the  corpoiation  within  the 
10  Nev.  370.  particular  locality,  and  an  agent  in- 
A  Telegraph  Operator  in  charge  of  the  vested  with  general  powers,  involving 
local  office  of  a  telegraph  company  is  the  exercise  of  judgment  and  discre- 
not  a  managing  agent  within  the  tion  in  the  management  of  its  ordinary 
meaning  of  Code  Ci*r.  Pro.  N.  Y.,  business  transacted,  at  least,  within 
§  431-  Jepson  v.  Postal  Tel.  Cable  that  locality." 
Co.,  (County  Ct.)  22  Civ.  Pro.  (N.  Y  )  8.  Code  Iowa,  §  2613. 
434.  Not  Applicable  to  Proceeding  Not  Con- 
An  Agent  in  Charge  of  a  Branch  Store  nected  with  Agency.  —  A  statute  allow- 
of  a  domestic  corporation,  which  is  ing  process  against  a  corporation  upon 
under  the  general  control  of  another,  an  agent,  in  a  suit  growing  out  of  or 
i-;  not  a  **  managing  agent "  within  the  connected  with  the  agency,  does  not 
meaning  of  Laws  Wash.  1893,  p.  409,  require  the  corporation  to  respond  to 
§  7,  subdiv.  8.  Osborne  v.  Columbia  service  upon  an  agent  of  a  notice  of 
<Jounty  Farmers*  Alliance  Corp.,  9  garnishment  of  the  corporation  in  a 
Wash.  666.  proceeding  for  the  collection  of  a  debt 
1.  Palmer  v.  Pennsylvania  Co.,  35  from  the  agent,  which  proceeding  is  in 
Hun  (N.  Y.)  369.  no  manner  connected  with  the  agency. 
Officer  Having  Charge  of  One  Depart-  Upton  Mfg.  Co.  v,  Stewart,  61  Iowa 
ment.  —  In  Barrett  v.  .'\merican  Tele-  209.  See  also  Slate  Ins.  Co.  v.  Water- 
phone,  etc.,  Co.,  56  Hun(N.  Y.)43q,  18  house,  78  Iowa  674. 
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(15)  Other  Agents  —  Statutory  ProviBions.  —  Some  of  the  statutes 
contain  provisions  for  service  in  certain  contingencies  upon  a 
"  general  or  special  agent,"  or  upon  **  any  agent,"  etc.* 

Constraotion  of  Statutes.  —  It  is  generally  held  that  the  word 
**  agent  "  as  used  in  such  statutes  applies  only  to  such  agents  as 
have  some  sort  of  controlling  authority,  and  not  to  every  person 
employed  or  intrusted  with  a  commission  by  the  corporation.* 

Cannot  Be  Made  npon  Another  Agent,  other  principal  officer."   In  considering 

—  Under  such  salute  the  service  can-  the  meaning  of  the  words  ''general 
not  be  made  upon  another  agent  of  the  or  special  agent,'*  Cooley,  J.,  said: 
corporation  than  the  one  who  transacts  "  The  terms  *  general  or  special  agent ' 
the  business  out  of  which  the  action  are  very  indefinite,  but  employed  as 
arose;  and  if  made  upon  an  agent  not  they  are  here  in  association  with  terms 
connected  with  such  business,  it  is  not  designating  the  principal  officers  of  the 
a  case  of  defective  service,  but  one  of  corporation,  they  evidently  intend 
entire  want  of  service.  State  Ins.  Co.  agents  who  either  generally  or  in  re- 
V.  Granger,  62  Iowa  272.  spect  to  some  particular  department  of 

But  see  Centennial  Mut.  L.  Assoc,  the  corporate  business  have  a  control- 
V.  Walker,  50  Iowa  75,  wherein  it  was  ling  authority,  either  general  or  special, 
held  that  such  statute  did  not  forbid  They  do  not  mean  every  man  who  is 
service  in  such  case  upon  an  agent  em-  intrusted  with  a  commission  or  an  em- 
ployed in  the  general  management  of  ployment.  It  could  hardly  be  pre- 
the  business  of  the  corporation  as  pro-  tended  that  the  legislature  had  the 
vided  by  section  2612.  power  to  make  every  inferior  agent  the 

After  Revooation  of  Agent's  Authority,  agent  of  the  company  for  such  a  pur- 

—  Where  the  agency  for  the  business  pose;  if  it  had,  it  would  be  a  power 
out  of  which  the  suit  arose  had  been  which  a  prudent  legislature  would  be 
discontinued,  and  the  agent's  authority  careful  not  to  exercise,  and  which  we 
revoked,  it  was  held  that  service  of  are  confident  there  has  been  no  in- 
process  could  not  be  made  upon  such  tention  to  exercise  in  this  statute.*' 
agent  notwithstanding  the  corporation  Lake  Shore,  etc.,  R.  Co.  v.  Hunt,  39 
kept  an  agent  in  the  same  place  for  Mich.  469. 

the  transaction  of  different   business.  Agent  in  Foreign  State.  —  A   person 

Winney  ?/.  Sandwich  Mfg.  Co.,  86  Iowa  whose  only  connection   with  the  cor- 

608.  poration  is  to  act  for  it  in  certain  mat- 

1.  See  the  statutes  of  the  various  ters  outside  of  the  state,  and  who  has 
states.  no  authority  to  act  within  the  state,  is 

As    to    Who    Is    an  Agent,    the   dis-  not   such  an  agent  of  the  corporation 

tinctions  between  general  and  special  that  service  upon  him   will  bind  the 

agents,  and  other  substantive  matters  corporation.     Philp  v.  Covenant  Mut. 

relating  to  agency,  see  Am.  and  Eng.  Ben.  Assoc,  62  Iowa  633. 

Encyc.  of  Law  (2d  ed.),  tit.  Agency,  An  Independent  Contraotor  with  a  cor- 

Virginia  Statute. —  Under  Code  Va.,  poration  is  not  an  agent  of  such 
1S87,  §  3225,  where  the  officers  speci-  corporation  within  the  meaning  of  a 
tied  in  the  statute  cannot  be  found,  statute  providing  for  service  on  the 
process  against  any  private  corpora-  corporation.  Combs  v,  Hamlin  Wiz- 
tion  except  a  bank  of  circulation  may  ard  Oil  Co.,  58  111.  App.  123. 
be  served  on  any  agent  thereof  in  the  A  foreman  of  a  mine,  who  keeps  no 
county  or  corporation  in  which  he  re-  books,  has  no  office,  and  is  not  en- 
sides,  or  in  which  the  principal  office  gaged  in  any  manner  with  the  general 
of  the  company  is  located,  whatever  management  and  supervision  of  the 
may  be  the  employment  of  such  agent,  affairs  of  the  corporation  by  whom 
Norfolk,  etc.,  R.  Co.  v.  Cotlrell,  83  he  is  employed,  and  who  is  under  the 
Va.  512.  orders  of  and  makes  his  reports  to  the 

2.  "  Oeneral  or  Special  Agent.'' —  corporation's  general  agent,  is  not  a 
Comp.  Laws  Mich.,  §  6463,  permits  the  general  agent  of  the  corporation  on 
summons  on  a  corporation  garnishee  whom  service  of  process  can  be  made 
to  be  served  on  **  the  president,  under  Code  Civ.  Pro.  Colo.,  §40,  pro- 
cashier,  secretary,  treasurer,  general  viding  that  in  a  suit  against  a  corpora- 
or  special  agent,  superintendent,    or  tion  service  shall  be  made  on  the  presi- 
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(i6)  Cashier.  —  Some  statutes  specify  the  "  cashier  "  as  one  of 
the  officers  on  whom  process  against  a  corporation  may  be  served.* 

(17)  Clerk  or  Bookkeeper.  —  A  mere  clerk  or  bookkeeper  in  the 
employ  of  a  corporation  is  not,  except  where  specially  designated 

by  the  statute,  such  an  agent  of  the  corporation  that  process 
against  the  latter  may  be  served  on  him,*  unless  it  also  appears 
that  he  is  vested  with  general  powers  and  discretion.' 

dent,   cashier,   treasurer,    or    general  place  the  secretary  spent  his  days  and 

agent.     Great  West  Min.  Co.  v.  Wood-  transacted   his  official    duties,    would 

mas  of  Alston  Min.  Co.,  12  Colo.  46.  not  invalidate  service  at  W.  upon  the 

AsslBtant  Manager.  —  Under  a  statute  tlerk  who  kept  the  accounts  and  paid 

allowing  service  on  any  ageni  incase  the  employees  there.     Adams  z'.  Willi- 

the  president  cannot  be  found  in  the  mantic  Linen  Co.,  46  Conn.  320. 

county,  process  may  be  served  upon  1.  Planters',  etc..   Bank  v.  Walker, 

an  assistant  manager  of  the  corpora-  Minor  (Ala.)  391. 

tion,  he  being  ex  necessitate  an  agent.  In  the  Distriot  of  Columbia  it  has  been 

Tennent-Stribbling  Shoe  Co.   v.  liar-  held  that  a  sei  vice  upon  the  cashier  of 

gardine-McKittrick  Dry  Goods  Co.,  58  a  bank  of  process  of  garnishment  in 

111.  A  pp.  368.  the  name,  although  not  the  full  name, 

Indiana  —  Berrice  on   Local  Agent. —  of  the  bank,  upon  which  the  bank  ap- 

Rev.  Stat.   Ind.  1894,  §  318.  provides  peared  by  its  full  name  and  answered, 

that  process  against  a  domestic  cor-  constituted  a  sufficient  service.     Rey- 

poration  may  be  served  upon  a  general  nolds  v.  Smith,  (D.  C.)  17  Wash.  L. 

or  special  agent  if  the  officers  of  the  Rep.  117,  18  D.  C.  27. 

corporation    cannot    be    found.     Civ.  Employee  in  Exprem  Office. —  A  mere 

Code   1852,   §   796,  provides  that  any  employee  in  the  office  of  a  local  agent 

action  against  a  corporation  may  be  of    an    e.vpress     company     is    not    a 

brought  in  any  county  where  it  has  an  *'  cashier"    within  the   meaning  of  a 

office  for  the  transaction  of  business,  statuteallowingserviceon  the  "cashier 

Under  these  provisions  it  was  held  that  or  treasurer."     Fearing  v.  Glenn,  73 

service  on  a  local  agent  was  sufficient  Fed.  Rep.  116. 

to  bind  a  domestic  corporation  having  2.  Chambers  v.  King  Wrought  Iron 

its  home  office  in  another  county,  al-  Bridge    Manufactory,    16    Kan.    270; 

though  the  action  did  not  grow  out  of  Pettit  v.   Muskegon  Booming  Co.,  74 

and  was  not  connected  with  the  busi-  Mich.  214;  Winslow  v.  Staten   Island 

ness  of  the  office  where  the  suit  was  Rapid  Transit  R.  Co.,  51  Hun  (N.  Y.) 

brought.    Globe  Ace.  Ins.  Co.  v.  Rcid,  298.     See  also  Ruland  v.  Canfield  Pub. 

19  Ind.  App.  203.  Co.,  (N.  Y.  City  Ct.  Spec.  T.)  18  Civ. 

Connectient  —  Foreign  Attachment  on  Pro.  (N.  Y.)  282. 
Corporation.  —  Under  a  statute  pro v id-  The  Secretary  and  Stenographer  of  the 
ing  that  when  a  corporation  transacts  President  of  a  corporation  is  not  a  per- 
business  in  any  town  other  than  that  in  son  on  whom  process  can  beseived. 
which  the  secretary  resides,  service  of  Collier  v.  Morgan's  Louisiana,  etc.,  R., 
foreign  attachment  may  be  made  upon  etc.,  Co.,  41  La.  Ann.  37. 
the  corporation  by  leaving  a  copy  with  8.  Bookkeeper  Also  Managing  Agent, 
or  at  the  usual  place  of  abode  of  any  —  Where  it  appeared  that  the  book- 
agent  or  clerk  employed  by  the  cor-  keeper  of  a  bank  was  its  managing 
poration  to  keep  the  accounts  or  pay  agent,  and  no  other  officers  of  the  bank 
the  employees  in  the  town  where  the  were  present,  it  was  held  that  service 
garnishee  transacts  business,  it  was  upon  him  was  sufficient.  Blue  Hill 
held  that  the  expression  "  the  town  in  First  Nat.  Bank  v.  Turner,  30  Neb.  80. 
which  the  secretary  or  clerk  of  such  Bookkeeper  in  Charge  of  Office. —  Under 
corporation  resides  "  should  properly  a  statute  authorizing  service  by  leav- 
be  regarded  as  meaning  an  official  ing  a  copy  of  the  writ  "  at  any  busi- 
residence,  or  the  town  where  he  per-  ness  office  of  said  company,  with  the 
formed  his  duties  as  secretary  or  clerk;  person  having  charge  thereof,"  it  was 
and  that  the  residence  in  W.  of  the  held  that  service  on  *'  the  bookkeeper 
secretary  of  the  corporation  having  its  and  agent  of  the  within  named  de- 
principal  office  in  H.,  in  which  latter  fendant,    *    *    *    in  charge  of  defend* 
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(i8)  Stockliolder,  —  A  stockholder  is  not,  in  that  capacity,  an 
agent  of  the  corporation,  and  service  on  him  will  not  bring  the 
corporation  into  court.* 

(19)  Receiver,  —  The  service  of  process  on  receivers  of  corpora- 
tions will  be  found  treated  elsewhere.* 

b.  Manner  of  Service  —  (i)  In  Absence  of  Statute.  —  Where 
there  is  no  statutory  direction  as  to  the  manner  in  which  process 
against  a  corporation  shall  be  served,  it  seems  that  a  service  in 
accordance  with  the  rules  of  the  common  law  will  be  sufficient.* 

Serrioe  in  Aocordance  with  General  Provisions.  —  Where  there  is  no 
statute  providing  for  service  on  a  corporation  in  a  special  pro- 
ceeding, the  process  may  be  served  in  accordance  with  a  general 
statute  regulating  service.*  Thus  it  has  been  held  that,  in  the 
absence  of  a  statute  providing  for  service  on  corporations  in 
criminal  cases,  a  service  in  the  manner  prescribed  for  civil  actions 
is  sufficient.* 

(2)  Under  Statutes.  —  The  manner  of  making  service  on  cor- 
porations is  in  nearly  all  states  regulated  and  controlled  by 
statutes,*  which  frequently  specify  with  particularity  the  method 

ant's  said  office/'  was  sufficient.  Hill  5.  State  v.  Western  North  Carolina 
V.  St.  Louis  Ore.  etc  ,  Co.,  90  Mo.  103.  R.  Co.,  89  N.  Car.  584;  U.  S.  v.  John 
Clerk  of  Manufacturing  Corporation. —  Kelso  Co.,  86  Fed.  Rep.  304,  wherein 
In  Maine  a  manufacturing  corporation  it  was  said  that  in  the  absence  of  any 
may  be  served  by  leaving  an  attested  statutory  provision  for  serving  process 
copy  of  the  writ  with  the  clerk  of  upon  a  corporation  in  a  criminal  pro- 
such  corporation.  Hinckley  v.  Bluehill  ceeding,  the  court  may  resort  to  any 
Granite  Co.,  16  Me.  370.  appropriate  means  for  that  purpose. 

1.  De  Wolf  V.  Mallett,  3  Dana  (Ky.)  In  State  v.  Western  North  Carolina 
214:  Bache  v.  Nashville  Horticultural  R.  Co.,  89  N.  Car.  584,  the  court  said: 
Soc,  10  Lea  (Tenn.)  436.  See  also  **A  corporation  having  existence  only 
Lillard  v.  Porter,  2  Head  (Tenn.)  177.  as  a  legal  conception,  and  incapable  of 

2.  See  infra^  VIII.  4.  b,  (2)  Where  being  present  in  court  except  as  repre- 
Railroad  in  Hands  of  Receiver;  and  sented  by  attorney,  would  seem,  from 
see  the  article  Receivers,  vol.  17,  pp.  its  nature,  to  be  subject  to  the  same 
770,  771.  process  in  criminal  and  civil  actions, 

8.  See  supra^  VIII.  i.  a.  (i)  In  Ab-  and  we  see  no  reason  why  it  should 

sence    of    Statutory    Provisions,      And  not  be."     See  also  Boston,  etc.,  R.  Co. 

see  Glaize  v.  South  Carolina  R.  Co.,  v.  State,  32  N.  H.  215. 

I   Strobh.   L.  (S.  Car.)  70;  De  Wolf  v,  8.  See  generally  the  statutes.     And 

Mallett,  3  Dana  (Ky.)  214;  Heltzell  v.  see  Southern  Express  Co.  v.  Craft,  43 

Chicago,  etc.,  R.  Co.,  77  Mo.  315;  State  Miss.   508;    Cloud   v.    Pierce   City,  86 

V.  Western  North  Carolina  R.  Co.,  89  Mo.  357;  Fee  v.  Big  Sand  Iron  Co.,  13 

N.  Car.  584.  Ohio  St.  563;  Little  Bobtail  Gold  Min. 

4.  In  Forcible  Entry  and  Detainer.  —  Co.  v.  Lightbourne,  10  Colo.  429. 
In  Missouri,  etc.,  R.  Co.  i^.  Hoereth,  " Kotioe "  and  *' Process."  —  Act  Miss. 
144  Mo.  136,  which  was  an  action  of  1872,  providing  that  in  suits  to  subject 
forcible  entry  and  detainer  against  a  the  equity  of  redemption  "corpora- 
corporation,  it  was  held  that  as  Rev.  tions  shall  have  the  same  notice  now 
Stat.  Mo.  1889,  §  5094*  providing  for  provided  for  natural  persons,"  did  not 
service  of  process  in  actions  of  forcible  modify  or  repeal  Code  Miss.  1871,  g  703 
entry  and  detainer,  contained  no  pro-  providing  a  mode  for  serving  process 
vision  for  service  on  the  corporation,  on  corporations;  the  term  "notice" 
the  service  must  be  made  in  accord-  being  held  not  to  apply  to  the  service 
ance  with  section  2527,  providing  for  of  process.  Vicksburg,  etc.,  R.  Co.  v. 
service  on  corporations  generally.  McCutchen,  52  Miss.  G45. 
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to  be  followed  by  the  person  making  the  service.* 

Keoetsity  to  Comply  with   Stotute.  —  Where   a    particular   mode   is 

pointed  out  by  the  statute  for  serving  process  on  a  corporation, 

that   method   must    be    followed   in   order   to   give   the    court 

jurisdiction.* 

ProTliioxui  of  General    Statnte  and  Charter.  —  It    has    been    held    that 

1.  Personal  Servioe  on  Offioer.  —  In  Leaving  Copy  at  Officer* s  Residence.  — 
^^<?r^i/i  a  garnishment  on  a  corporation  In  Maine,  where  a  corporation  is  sum- 
must  be  personally  served  on  the  moned  as  trustee,  service  of  the  writ 
proper  officer.  Southern  Express  Co.  by  leaving  a  copy  at  the  last  and  usual 
V.  Skipper,  85  Ga.  565.  place  of  abode  of  the  proper  officer  is 

Kotiee  of  Xotion  Served  Like  Sammons.  sufficient.     Harris    v.   Somerset*   etc., 

—  In  North  Carotina  noiicc  of  a  motion  R.  Co.,  47  Me.  298. 
for  leave  to  issue  execution  on  a  dor-        Necessity  to  Read  Original,  —  In  Ne- 

mant  judgment  may  be  served  upon  v^dfa  service  of  summons  on  a  corpora- 

a  corporation  defendant   in   the  same  tion  may  be  made  by  serving  a  copy  of 

manner  as  a  summons.     Rush  v.  Hal-  the  same  on  the  proper  officer  of  the 

cyon  Steamboat  Co.,  84  N.  Car.  702.  company,  and  it   is  not  necessary  to 

8.  Hinman  v.  Andrews  Opera  Co.,  read  the  original  to  him.     Gillig  v,  In- 

49   III.   App.    135;    Dewey   v.  Central  dependent  Gold,  etc.,  Min.  Co.,  i  Nev. 

Car,  etc.,  Co.,  42  Mich.  399;  Southern  247. 

Express  Co.   v.  Craft,   43   Miss.    508;        New  Hampshire,  —  Under  Gen.  Stat. 

Missouri,  etc.,  R.  Co.  v.  Hoereth,  144  N.  H.,  c.  204,  g§  12,  14,  service  upon  a 

Mo.    136;  Cosgrove  v,   Tebo,  etc.,  R.  corporation  by  the  leaving  of  a  sum- 

Co.,  54  Mo.  495;  Sleeper  v.  Free  Bap-  mons  as  in  the  case  of  an  individual  is 

tist  Assoc.,  58  N.  H.  27;  Winslow  v.  insufficient;  the  service  must  be  made 

Staten  Island  Rapid  Transit  R.  Co.,  51  by   copy.      Sleeper    v.    Free    Baptist 

Hun  (N.   Y.)  298:    Aaron   v.  Pioneer  Assoc,  58  N.  H.  27. 
Lumber  Co.,  112  N.  Car.  189;  Com.  v.        North    Carolina,  —  Under    Code   N. 

Wilmington,  etc.,  R.  Co.,   2   Pearson  Car.,  §  217,  service  on  a  corporation 

(Pa.)  408;  Amy  v,  Watertown,  130  U.  must  be  made  by  leaving  a  copy  with 

S.  301.  the    proper    officer,    and    service    by 

Kecessity  Kot  Obyiated  by  Aotnal  Ko-  handing  the  original  to  an  officer,  who 

tice.  —  The  necessity  for  process  to  be  after   reading   returns   it,  is  not  suffi- 

served  upon  a  corporation  in  accord-  cient.     Aaron  v.  Pioneer  Lumber  Co., 

ance  with  the  statutory  directions  will  112  N.  Car.  189. 

not    be    obviated     by    the    fact    that        Under  Code  N.  Car.,  §217,  requiring 

such  corporation  has  knowledge  of  the  service  on  a  corporation  to  be  made 

pendency  of  the  action.     Osborne  v,  by  delivering  a  copy,  and  se>.tion  840 

Columbia    County  Farmers'  Alliance  making  section  217  applicable  to  jus- 

Corp.,  9  Wash.  666.  tice's  courts,  process  from  a  justice's 

Deliyery  of  Copy  —  Required  Reading  court  against  a  corporation   must  be 

Insufficient.  —  Under  a  statute  requir-  served  in  the  manner  specified  or  the 

ing  a  corporation  to  be  served  by  leaving  justice    will   acquire   no  jurisdiction, 

a  copy  with  the  proper  officer  or  agent,  Aaron  v.  Pioneer  Lumber  Co.,  112  N. 

a  service    by   reading  is   insufficient.  Car.  189. 

Grand  Tower  Min.,  etc.,  Co.  v,  Schir-        Pennsylvania,  —  Service    of    process 

mer,  64  III.  106.  against  a  corporation  upop  its  presi- 

Under  Rev.    Stat.  111.,  c.    79,   §  21,  dent   must  be   made  by  leaving  with 

providing  that  process  against  a  cor-  him  *'  a  true  and  attested  "  copy,  and 

poration   may  be  served  by  leaving  a  a  mere  showing  that  the  sheriff  gave 

copy   with   some   one   of   its    officers,  him  "  a  copy  "  is  not  sufficient.     Com. 

agents,  or  employees,  and  c.  11,  §  51,  v.  Wilmington,  etc.,  R.  Co.,  2  Pearson 

providing   for  the   posting  of  notices  (Pa.)  408. 

and  the  mailing  of  copies  to  the  de-         Texas,  —  Under    Rev.    Stat.    Tex., 

fendant,  it  is  not  a  sufficient  service  of  §  1225.  service  upon  the  local  agent  of 

a  process  from  a  justice's  court  against  a  corporation  in  the  county  where  the 

a    corporation    to    read    the    writ    to  suit  is  brought  must  be  made  by  de 

certain   persons  who  are  members  of  livering  to  him  a  true  copy  of  the  cita- 

such  corporation.    Hinman  v,  Andrews  tion.     Continental  Ins.  Co.  v,  Milliken, 

Opera  Co.,  49  111.  App.  135.  64  Tex.  46. 
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where  there  is  a  general  statute  regulating  the  manner  of  serving 
corporations,  a  service  not  in  accordance  therewith  is  insufficient 
although  made  in  conformity  with  the  provisions  of  a  charter  of 
incorporation  granted  previous  to  the  passage  of  the  statute.* 

(3)  In  Federal  Courts  —  Following  State  Fraotioe.  —  The  manner  of 
serving  process  on  corporations  in  actions  in  the  federal  courts 
is  governed  by  the  statutes  of  the  state  in  which  the  action  is 
brought ;  *  and  the  federal  courts  will  usually  follow  the  deci*=ions 
of  the  state  courts  in  construing  such  statutes.' 

c.  Place  of  Service.  —  The  locality  of  suits  against  corpora- 
tions is  usually  provided  for  by  statutes,*  which  also  specify 
where  the  service  shall  be  made.  The  provisions  in  this  regard 
variously  direct  service  in  the  county  where  the  corporation  has 
its  chief  office  *  or  in  which  the  plaintiff  resides,*  or  in  which  the 

1.  Cairo,  etc.,    R.  Co.  v,  Hecht,  29  a  justice's  court  against  a  corporation 

Ark.  66x.  shall    be   served   upon  ''some  officer,. 

8.  Lung  Chung  v.  Northern  Pac.  R.  agent,  or  clerk  "  of  the  corporation,  to 

Co..  19  Fed.  Rep.  254;  Amy  v.  Water-  the  extent  that  such  service  must  be  in 

town,  130  U.   S.  301;  Van   Dresser  v,  the  county  where  the  corporation  has 

Oregon    R.,   etc.,   Co.,   48   Fed.    Rep.  its  principal  office  or  business.    Western 

202,  in  which  last  case  the  court  died  Union  Tel.  Co.  t/.  Conant,  11  Colo.  ill. 
Ex  p,   SchoUenberger,   96  U.  S.  369;        Officer  Keed  Hot  Baeide  in  Suoh  County. 

New    England    Mut.    L.    Ins.    Co.    v.  — In    Oregon   service   on   one   of    the 

Woodworth,  III  U.S.   146,  and  In  re  principal  officers  of  a  corporation,  at  its 

Louisville  Underwriters,  134  U.  S.  493.  principal  office  or  place  of  business,  is 

And  see  generally  upon  the  subject  of  sufficient    regardless  of  whether  such 

following  state  practice,  article  United  officer  resided  in  or  had   an   office   at 

States  Courts.  such  place.     Weaver  v.  Southern  Ore- 

In  a  Criminal  Prosecntlon  against  a  gon  Co.,  30  Oregon  348. 
corporation  in  a  federal  court,  there  But  in  ^-fj/ KiV^iWa  where  a  domes- 
being  no  federal  statute  providing  for  tic  railroad  is  sued  in  a  justice's  court, 
service  of  process  in  such  case,  it  was  the  president  must  be  served  in  the 
held  that  jurisdiction  might  be  ob-  county  in  which  he  resides.  Taylor 
tained  by  serving  a  summons  upon  its  v.  Ohio  River  R.  Co.,  35  W.  Va.  328. 
president  in  accordance  with  the  crim-  Seryioe  in  Kext  Boom  to  Chief  Office.  — 
inal  code  of  the  state  in  which  the  Where  the  corporation  had  its  place  of 
action  was  brought.  U.  S.  v,  John  business  in  the  same  building  as,  and 
Kelso  Co.,  86  Fed.  Rep.  304.  in  a  room  adjoining  that  of,  a  banking 

**  County "  Xeans  "  IHftriot "  in  Federal  institution,   it   was   held   that  service 

Coorti.  —  Under  a  state  statute  proVid  made  at  the  paying  teller's  desk  in  the 

ing  for  service  upon  certain  officers  if  bank   was  not  a  valid  service  at   the 

found    within    the   county,    the   word  principal  office  of  the  defendant  com- 

'*  county "    must    be   taken   to    mean  pany.     Harrell  v,  Mexico  Cattle  Co., 

**  district"  in  applying  the  statute  to  73  Tex.  612. 

actions  in  the  federal  courts.  Lung  Coanty  Designated  by  Charter  as  Place 
Chung  V,  Northern  Pac.  R.  Co.,  19  of  Chief  Office.  —  Where  suit  was  prop- 
Fed.  Rep.  254;  Miller  v,  Norfolk,  etc.,  erly  brought  against  a  corporation  in 
R.  Co.,  41  Fed.  Rep.  431.  the  county   which    its    charter  desig- 

8.  Ball  z^.  Warrington, 87  Fed.  Rep.695.  nated  as  the  location  of  its  principal 

4.  See  the  article  Venue.  office,  but  such  corporation  in  fact  did 

5.  Colorado  —  Jnatioe's  Cotirt.  —  Gen.  not  have  any  office  in  that  county,  it 
Stat.  Colo.,  §  267,  providing  that  a  was  held  that  process  might  be  served 
summons  against  a  corporation  "  shall  in  the  county  wherein  the  principal 
be  served  in  that  county  where  the  office  was  located.  Snow  Fork,  etc., 
principal  office  of  the  corporation  is  Coal  Co.  v.  Hocking  Coal,  etc.,  Co.,  6 
kept,  or  its  principal  business  carried  Ohio  Dec.  178. 

on,"  etc.,  repeals  Gen.  Stat.  Colo.,  6.  Glaize  v.  South  Carolina  R.  Co., 
§  1936,  providing  that  summons  from     i  Strobh.  L.  (S.  Car.)  70. 
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cause  of  action  arose.*  And  in  many  jurisdictions  the  statutes 
allow  service  in  a  county  other  than  that  in  which  the  action  is 
brought.*     But  the  service  must  be  made  inside  the  state.* 

d.  Acceptance  of  Service.  —  In  a  suit  against  a  corpora- 
tion, any  officer,  agent,  or  other  person  on  whom  process  against 
a  corporation  may  legally  be  served,  is  competent  to  accept 
service  for  the  corporation.*     But  the  authority  of  such  person 

MiGhigan. —  Under  the  earlier  Michi-  ration   be  whoUy  or  in   part  situated 

gan  statutes  process  against  a  corpora-  in  the  county  of  the  venue  at  the  lime 

tion  could  be  served  only  in  the  county  the  action  was  commenced.     Hawn  v. 

in  which  it  had  its  principal  place  of  Pennsylvania  Canal  Co.,   154  Pa.  St. 

business.     Dewey  v.  Central  Car,  etc.,  455.'    See  also  Edelstein  v.  Delaware 

Co.,  42  Mich.  399;    Detroit  F.  &  M.  County,  etc.,    Electric   R.   Co.,  6  Pa. 

Ins.  Co.  V,  Judge,  23  Mich.  492.     But  Dist.  72;  Reynolds  v.  Lochiel  Iron,  etc., 

since  the  passage  of  Act  No.  242,  Laws  Works,  i   Pa.  Dist.  409;  Com.  v.  Wil- 

of  1887,  the  service  may  be  pade  in  the  mington,  etc.,  R.  Co.,  2  Pearson  (Pa.) 

county    where     the    plaintiff    resides.  408;  Hughart,  etc.,  R.  Co.  v.  Bedford, 

Potter  V.    Hutchinson    Mfg.    Co.,    79  etc.,  R.  Co.,  2  Pearson  (Pa.)  116. 

Mich.  207.  Virginia  —  Servioe  Xnit  Be  Ten  Daya 

West     Virginia.  —  Where     process  Before  Betom  Day. —  Under  Code  Va. 

against  a  corporation  is  served  under  1887,   §  3227,    where   process   against 

Code  W.  Va.,  c.  124,  §  7,  upon  a  person  a   corporation  is  served  in  a  county 

appointed  to  accept  service  for  the  cor-  other  than   that   in  which   the  action 

poration,  the  ser**ice  must  be  made  in  is    brought,   a    judgment    by   default 

the  county  of  such  person's  residence,  founded  on  such  service  is  void  unless 

Frazler  v,  Kanawha,  etc.,  R.  Co.,  40  the  service  was  made  more  than  ten 

W.  Va.  224.  days  before  the  return  day.     Staunton 

1.  Farreil  v.  Oregon  Gold  Min.  Co.,  Perpetual  Bldg.,  etc.,  Co.  v.  Haden,  92 

31  Oregon  475;  Glaize  v.  South  Caro-  Va.  2oi. 

lina  R.  Co.,  i  Strobh.  L.  (S.  Car.)  70.  Presumption  that  Service  Properly  Made 

Officer  Keed  Hot  Beside  in  County. —  in  Foreign  County.  —  Where,  in  an 
Service  on  the  proper  officer  in  the  action  against  a  corporation,  the  pro- 
county  where  the  cause  of  action  arose  cess  is  issued  to  and  served  in  another 
IS  sufficient  regardless  of  whether  such  county,  it  will  be  presumed  in  the  ab- 
officer  resided  or  had  an  office  in  that  sence  of  a  showing  to  the  contrary  that 
county.  Farreil  w.  Oregon  Gold  Min.  this  was  properly  done  under  Rev. 
Co.,  31  Oregon  475;  Dick  v.  Mead»ille  Stat.  Ind.  1881,  §  316,  allowing  the 
St.  R.  Co.,  7  Pa.  Dist.  350.  process  to  be  sent  to  any  other  county 

8.  Colorado.  —  Under    Practice    Act,  of  the  state,  where  no  person  can  be 

§§  2,  4,  process  against  a  corporation  found  in  the  county  of  the   venue  on 

may  be  served  in  a  foreign   county,  whom  the  service  may  be  legally  made. 

Western  Union  Tel.  Co.  v.  Claymore,  Rochester,  etc.,  R.  Co.  v.  Jewell,  107 

2  Colo.  32.  Ind.  332. 

In    Kentucky,   where    the    code  has  8.  Under  the  Virginia  statute  regu- 

localized  an  action  against  a  corpora-  iating    service    on    corporations,    the 

tlon  or  given  the  claimant  the  right  to  service  must  be  made  within  the  state 

do  so,  summons  may  be  served  on  the  upon  an  officer  or  agent  there  resident; 

chief  officer  or  agent  of  the  company  and  where  process  against  a  domestic 

wherever    found  in   the    state.     Ken-  corporation  was  served  upon  the  presi- 

tucky    Mut.    Security     Fund    Co.   v.  dent  of  the  corporation  at  his  residence 

Logan,  90   Ky.   364;    Louisville,    eic,  in    Philadelphia,    it   was   held  insuffi- 

R.  Co.  V.  Coleman,  7  Ky.  L.  Rep.  229.  cient  to  give  the    court    jurisdiction. 

Pennsylvania  —  County  Where  Property  Dillard  v.  Central  Virginia  Iron  Co. ,  82 

Located.  —  Under  Act  March  17,  1856,  Va.  734. 

providing  for  service   in   certain    in-  4.  Talladega  Ins.  Co.  v.  Woodward, 

stances  outside  of  the  county  in  which  44  Ala.  287. 

the  suit  is  brought,  service  upon  an  Insufficient  Acceptance.  —  Where  the 

officer  in  a  county  other  than  that  in  only  service  of  a  bill  in  equity  upon 

which  the  suit  is  brought  is  not  author-  (he  defendant,  a  corporation,  was  by 

ized  unless  the  property  of  the  corpo-  the  acceptance  of  service  by  an  attor* 
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to  accept  the  service  must  be  made  to  appear.^ 

e.  Objections  to  Service  —  Fatal  irre^iarities.  —  Where  pro- 
cess against  a  corporation  is  served  upon  a  person  on  whom  such 
service  is  not  authorized  by  law,  the  service  is  regarded  not  as 
merely  defective,  but  as  void,*  and  the  court  may  properly  refuse 
to  proceed  with  the  case  whenever  such  jurisdictional  defect 
comes  to  its  knowledge  from  any  source.* 

Objeotions  Waiyed.  —  But  where  the  service  is  made  upon  the 
proper  person,  and  is  simply  irregular  or  defective,  the  objection 
must  be  promptly  taken,  else  it  will  not  be  available.* 

2.  Foreign  Corporations  —  a.  Necessity  for  Statutory  Au- 
thority. —  Under  the  common  law  there  was  no  way  in  which 

ney,  who  was  requested  by  the  presi-  process  against  a  corporalion  is  served 

dent  of  the  corporation  to  make  such  upon  a  person  on  whom  such  service 

acceptance  as  attorney  for  the  corpora-  cannot  be  legally  made,  the  corpora- 

tion»  but  the  corporation  had  not  au-  tion  may  appear  and  quash  the  citation 

thorized  the  president  to  accept  service  by  showing  that  fact.     Jones  v,  Jeffer- 

of  legal  process  or  to  appoint  attor-  son,  66  Tex.  576. 

neys.  and  the  corporation  was  accus-  Chronnd  for  Setting  Aside  Befinnlt.  —  A 

tomed  to  appoint  its  attorneys  only  by  corporation  can  either  by  motion  or  by 

vote  of  the  directors,  it  was  held  that  original  suit  have  a  default  set  aside, 

the    service     was     not    a    legal    one.  on  showing  that  the  person  on  whom 

Bridgeport  Sav.  Bank  v,  Eldredge,  28  the  citation  was  served  was  not  one  on 

Conn.  563.  whom  service  against  it  could  legally 

1.  Talladega  Ins.  Co.  if.  Woodward,  be  made.    Jones  v.  Jeflferson,  66  Tex. 

44    Ala.   287;    Bridgeport  Sav.    Bank  576. 

V,  Eldredge,  28  Conn.  556.    See  also  Granting  of  Xotion  to  Set  Aside  Sendee 

Hebel  v,  Amazon  Ins.  Co.,  33  Mich.  Diaoretionary.  —  The  granting  of  a  mo- 

400;  Jones  V.  U.   S.  Slate  Co.,  (Supm.  tion  to  set  aside  the  service  of  process 

Ct.   Spec.   T.)    16    How.    Pr.   (N.    Y.)  on  a  corporation  on  the  ground  that 

129.  the  person  served  was  not  an  officer  of 

An  Acoeptanoe  of  Service  by  One  as  the  corporation  is  a  matter  within  the 
Seoretary  of  the  corporation  is  not  of  discretion  of  the  trial  court.  Timolat 
itself  sufficient  evidence  that  he  bears  r.  S.  J.  Held  Co.,  (Supm.  Ct.  App.  T.) 
that  relation  to  the  corporation.  But  17  Misc.  (N.  Y.)  556. 
a  judgment  recital  that  service  was  3.  Reddington  v,  Mariposa  Land, 
*'  proven  to  the  satisfaction  of  the  etc.,  Co  ,  19  Hun  (N.  Y.)  405. 
court**  will,  to  sustain  the  judgment,  Refusal  to  Bender  Judgment  by  Defiinlt. 
be  taken  to  mean  that  one  who  ac-  —  In  Jones  v.  Jefferson,  66  Tex.  576, 
cepted  service  as  secretary  of  a  cor-  the  court  was  of  the  opinion  that 
poration  was  shown  by  the  proof  to  where  process  against  a  corporation 
have  been  such  officer.  Talladega  Ins.  was  served  upon  a  person  not  author- 
Co.  z/.  Woodward,  44  Ala.  287.  ized  by  law  for  such  service,  and  such 

8.  Bervioe  on  Plaintiff  in  Salt.  —  Where  person  by  affidavit  brought  that  fact  to 

process  against  a  corporation  is  served  the  attention  of  the  court,   the  court 

on  an  officer  who  is  a  plaintiff  in  the  would  have  the  power  to  inquire  into 

suit,  it  is  not  a  case  of  mere  defective  the  matter  before  proceeding  to  render 

service,  but  such  service  is  void,  and  judgment  by  default, 

advantage  may  be  taken  of  it  on  error  4.  Harris  v.  Somerset,  etc.,  R.  Co., 

as  well  as  in  the  trial  court.     St.  Louis,  47  Me.  298;  Jones  v.   U.  S.  Slate  Co., 

etc..  Coal,  etc.,  Co.  v,  Edwards,  103  111.  (Supm.  Ct.  Spec.  T.)  16  How.  Pr.  (N. 

472;  St,  Louis,  etc..  Coal,  etc.,  Co.  v.  Y.)  129;  Cairo,  etc.,   R.  Co.  w.  Trout, 

Sandoval  Coal,  etc.,  Co.,  in   III.  32.  32  Ark.  17;  Shenandoah  Valley  R.  Co. 

And  judgment  thereon  may  be  collat-  v.  Griffith,  76  Va.  913. 

erally  attacked.     St.  Louis,  etc.,  Coal,  For  a  general  discussion  of  defective 

etc.,  Co.  V.  Sandoval  Coal,  etc.,  Co.,  service  and  the  methods  of  taking  ad- 

nr  111.  32.  vantage   thereof,   see   infra^   XI.    De^ 

Chroond  for  (^mailing  Citation.  —  Where  fectiifc  Service. 
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process  could  be  served  on  a  foreign  corporation  in  an  action  at 
law,  and  consequently  it  is  only  by  virtue  of  statutory  authority 
that  such  service  can  be  made.*  Therefore,  in  order  to  bind  the 
corporation,  process  must  be  served  in  the  manner  pointed  out 
by  the  statute.* 

Power  of  State  to  Pass  Statntee.  —  It  is  well  settled  that  a  state  has 
the  power  to  pass  laws  providing  for  service  upon  foreign  cor- 
porations doing  business  therein,  and  authorizing  the  rendition 
of  a  personal  judgment  on  such  service.' 

b.  What  Statutes  Apply  to  Foreign  Corporations.  — 

In  the  absence  of  any  special  statutory  provisions  regulating 
service  on  foreign  corporations,  it  is  generally  held  that  service 
in  the  manner  prescribed  for  domestic  corporations  will  give 
jurisdiction.^     But  in  some  instances  the   statutes   relating  to 

1.  Clarke  v.  New  Jersey  Steam  Nav.  a  state  to  subject  foreign  corporations 
Co.,  I  Story  (U.  S.)  531;  Desper  v.  to  the  jurisdiction  of  its  courts,  see 
Continental  Water  Meier  Co.,  137  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
Mass.  252;  Lewis  v.  Northern  R.  Co.,  vol.  13,  p.  834,  title  Foreign  Corpora- 
139  Mass.  294;  Sullivan  v.  La  Crosse,  tions. 

etc..  Steam  Packet  Co.,  10  Minn.  386.  Conditions  Imposed  on  Foreign  Corpora- 
Where  Ko  Statnte  Providing  for  Per-  tions. —  In  Van  Dresser  z/.  Oregon  R., 
sonal  Service.  —  In  Minnesota^  where  etc.,  Co.,  48  Fed.  Rep.  202,  it  is  said 
there  was  no  statute  allowing  process  that  by  numerous  decisions  it  is  estab- 
against  a  foreign  corporation  to  be  lished  as  part  of  the  common  law  of 
served  upon  an  officer  or  agent  within  this  country,  that  where  a  stale  makes 
the  state,  it  was  held  that  service  conditions  upon  which  foreign  corpora- 
could  be  had  only  by  publication  tions  may  do  business,  and  provides  a 
under  the  Comp.  'Stat.  Minn.,  c.  60,  method  whereby  the  courts  of  the 
§  54.  Sullivan  v.  La  Crosse,  etc.,  state  may  acquire  jurisdiction  over 
Steam  Packet  Co.,  to  Minn.  386.  them  by  service  of  process  upon  desig- 
Xiohigan  —  Ko  Provision  for  Senrioe  in  nated  agents  within  the  state,  a  foreign 
Oamisliment.  —  Prior  to  the  enactment  corporation  subsequently  doing  busi- 
of  Act  No.  266,  Mich.  Laws  1889,  there  ness  in  the  state  is  deemed  to  consent 
was  no  statute  in  the  state  providing  to  the  conditions  and  to  be  bound  by 
for  the  service  of  a  writ  of  garnish-  the  service  of  process  in  the  manner 
ment  upon  a  foreign  corporation;  and  specified  by  the  statute.  Citing  Gihbs 
it  was  accordingly  held  that  garnishee  v.  Queen  Ins.  Co.,  63  N.  Y.  114;  Mc- 
proceedings  against  such  corporation  Nichol  v.  U.  S.  Mercantile  Reporting 
must  be  quashed.  Milwaukee  Bridge,  Agency,  74  Mo.  457;  National  Bank  of 
etc.,  Works  v.  Brevoort,  73  Mich.  155.  Commerce  v.   Huntington,  129  Mass. 

2.  American  Express  Co.  v.  Conant,  444;  Ehrman  v.  Teutonia  Ins.  Co.,  i 
45  Mich.  642;  Hebel  v.  Amazon  Ins.  McCrary  (U.  S.)  123,  i  Fed.  Rep.  471; 
Co.,  33  Mich.  400;  Hajek  v.  Bohemian-  Lafayette  Ins.  Co.  v.  French,  18  How. 
Slavonian  Benev.  Soc.,  66  Mo.  App.  568.  (U.  S.l  404;  Baltimore,  etc.,  R.  Co.  v, 

Xiohigan  —  Omission  to  Notify  Home  Harris,    12   Wall.   (U.   S.)  81;    Ex  p. 

Oi&oe  of  Snit.  —  In    Michigan    it    was  SchoUenberger,  96  U.  S.  369;  St.  Clair 

held   that    where    process    against    a  v.  Cox,  106  U.  S.  350;  Pembina  Consol. 

foreign  corporation  was  served  upon  Silver  Min.,  etc.,  Co.  v.  Pennsylvania, 

the  proper  officer,  an  omission  to  notify  125  U.  S.  181. 

the  home  office  of  the  suit  as  provided  4.  Fairell  v.  Oregon  Gold  Min.  Co., 

by  law  wa!«  a  mere  irregularity  and  31  Oregon  475;  Midland   Pac.  R.  Co., 

not  a  jurisdictional  delect.     Emerson  v.  McDermid,  91    111.  170.      See  also 

V,  McCormick  Harvesting  Mach.  Co.,  Gravely  v.  Southern  Ice  Mach.  Co.,  47 

51  Mich.  5.  La.  Ann.  389. 

8.  McNichol  v.  U.  S.  Mercantile  Re-  Iowa.  —  Code  Iowa,  §  2613,  providing 

porting  Agency,  74  Mo.  457.  for  service  upon  the  agents  of  corpo- 

For  a  full  discussion  of  the  power  of  rations,  applies  to  foreign  as  well  as 
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domestic  corporations  have  been  held  not  to  apply  to  foreign 
corporations.^ 

Special  Proyisioni  Ezclnsiye.  —  Where  a  special  mode  of  serving  pro- 
cess on  foreign  corporations  is  provided  by  statute,  such  mode 
must  be  followed.* 

c.  Application  of  State  Statutes  in  Federal  Courts. — 

The  statutes  of  the  state  in  which  a  federal  court  sits,  regulating 

the  method  of  serving  process  on  foreign  corporations,  will  be 

followed  by  the  federal  court  in  cases  at  law,'  but  not  in  equity.* 

to  domesiic  corporations.       Gross  v.  foreign  corporations.     It  could  only  be 

Nichols.  72  Iowa  239.  made  to  do  so  by  interpolating  various 

MlMonri. —  Under    Rev.    Stat.    Mj.  clauses  and  qualifications,   which  are 

1889,   §   2017,    a   foreign   corpoiation,  not  in  any  way  referred  to  by  ihe  law, 

having  an  office  or  doing  business  in  and  which  could  only  be  ascertained 

the  stale,  is  summoned   to  appear  in  by  decisions  from  time  to  time,  upon 

the  same  manner  as  domestic  corpora-  peculiar  circumstances.     The  statute 

tions.     Smith  v.  Pilot  Min.  Co.,  47  Mo.  needs  no  such  niodificailon  if  confined 

App.  409.  to  our  own  corporations;  and  we  must 

Kebrai&ca.  —  Civ.  Code  Neb.,  §§  912,  assume  that  as  to  foreign  corporations, 

9x4,   providing  for   service   upon  cor-  except  as  to  cases  where  special  pro- 

porations  generally,  applies  to  foreign  vision   has  been  made  otherwise,  the 

corporations   except   where   there   are  remedy  must  be  sought  as  at  common 

special  provisions  regarding  the  latter,  law."      See    also    Reath    v.    Western 

Chicago,  etc.,  R.  Co.   v.   Manning,  23  Union  Tel.  Co.,  89  Mich.  22. 

Neb.  552.  2.  Rehm  v,  German  Ins.,  etc.,  Inst,, 

Oregon  —  Service  on  President.— Under  125  Ind.  135,  wherein  it  was  held  that 

Hill's  Annot.   Laws  Oreg.,  §  55,  pro-  where  there  were  special  statutes  regu- 

viding  that  process  against  a  domestic  laiing   service    on    certain   classes   of 

corporation  may  be   served    upon   its  foreign  corporations,  as  insurance  com- 

president,  service   upon  the  president  panics,  the  statutes  relating  ta  service 

of  a  foreign  corporation  is /r^'wrt /ariV  on  foreign  corporations  generally  did 

sufficient,  there  being  no  special  pro-  not  apply.  See  also  Guernsey  z/.  Ameri« 

vision  relating  to  service  upon  foreign  can  Ins.  Co.,  13  Minn.  278;  Broome  v. 

corporations.     Farrell  v.  Oregon  Gold  Galena,  etc.,  Packet  Co.,  9  Minn.  239; 

Min.  Co.,  31  Oregon  475.  Sullivan    v.   La    Crosse,   etc..   Steam 

A  Foreign  Joint  Stock  Company  having  Packet  Co.,  lo  Minn.  386;    Thayer  v, 

all  the  attributes  and  powers  of  a  cor-  Tyler,  10  Gray  (Mass.)  164. 

poration,  except  that  the  stockholders  Michigan  —  Statutes  Hot  Applicable  to 

are  each  liable  for  its  debts,  maybe  Jnsticee'  Gonrts. —  How.  Slat.,  g§  8145, 

served  with  process  in  the  same  man-  8146,  authorizing  and  regiilaiing  suits 

ner  as  a  corporation,  the  Ohio  statutes  against  foreign  corporations,  does  not 

containing  no  specific  provisions   for  apply  to  justice's  courts.      Reath   v. 

service  on  such  company.    Adams  Ex-  Western  Union  Tel.  Co.,  89  Mich.  22. 

press  Co   v.  State,  55  Ohio  St.  69.  3.  Weslinghouse   Air-Brake   Co.   v. 

1.  Minneeota.  —  Comp.  Stat.    Minn.,  Great  Northern   R.  Co.,  88  Fed.  Rep. 

c.   60,  §§  52,   53,  which  provides  for  258;  Union  Associated  Press  v.  Times 

service  against  corporations,  does  not  Printing  Co.,  83  Fed.  Rep.  822;  Dinzy 

apply  to  foreign  corporations.     SuUi-  v,  Illinois  Cent.  R.  Co.,  61  Fed.  Rep. 

van  V.  La  Crosse,  etc.,  Steam  Packet  49;  Van  Dresser  v.  Oregon   R.,   etc., 

Co.,  10  Mirn.  386.  Co.,  48  Fed.  Rep.  202.     See  also  Ex  p. 

Michigan.  —  In   Watson    v.    Wayne  Schollenberger,  96  U.  S.  369. 

Circuit  Judge,  24  Mich.  38,  it  was  held  Decisions  of  State  Courts  FoUowed.  —  In 

that  Comp.  Laws   Mich.,  §  4835,  pro-  construing    state     statutes    regarding 

viding  for  service  on  corporations,  did  service  upon  foreign  corporations,  the 

not    apply    to     foreign     corporations,  federal  courts  will  usually  follow  the 

The  court  said:  *' We  think  the  statute  decisions  of  the  state  courts.     Union 

(Comp.  L.  4835),  providing  for  service  Associated    Press   v.   Times   Printing 

of  process  on  various  named  corpora-  Co.,  83  Fed.  Rep.  822. 

lion  officers,  was  not  designed  to  reach  4.  In  Equity  Cases  the  practice  of  the 
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d.  On  Whom  Service  Made  —  (i)  In  Genera/ —  rmon  ntotAjM 

in  Stotnte.  —  Service   of   process  on   foreign   corporations   being 

wholly  governed  by  statutes,  it  follows  that  the  service  must  be 
made  upon  some  person  or  persons  specified  in  the  statutes.* 

On  President  or  Principal  Oi&oer.  —  Frequently  the  statutes  provide 
that  process  against  a  corporation  may  be  served  on  its  president 
or  other  principal  officer.* 

federal  courts  as  to  serving  process  on  Union  Pac.  R.  Co.  v.  Novak,  6i  Fed. 

foreign  corporations  is  not  regulated  Rep.  573. 

by  the  state  statutes,  but  by  the  ju-  Where  a  Person  Is  the  Common  Agent 

diciary  acts  and  the  rules  of  equity  of  Two    Foreign    Corporations,    process 

practice.       U.    S.    v,    American    Bell  against     one    of     such     corporations 

Telephone  Co.,  29  Fed.  Rep.  17.  served  on  him  is  not  the  commence- 

1.  Reddington    v.    Mariposa    Land,  ment  of  a  suit  against  the  other,  the 

etc.,  Co.,  19  Hun  (N.  Y.)  405;  Ameri-  two  corporations  being  distinct.    Peno- 

can  Express  Co.  v.  Conant,  45  Mich,  sylvania  Co.  v.  Sloan,  i  111.  App.  364. 

642;    Desper    z/.     Continental    Water  2.  Peters   v.  Neely,  16   Lea  (Tenn.) 

Meter  Co.,   137  Mass.  252;    Lewis  v.  275. 

Northern  R.  Co.,  139  Mass.  294.  Serviee  on  President.—  In  Oregon 
In  North  Carolina  process  against  a  service  on  the  president  of  a  foreign 
foreign  corporation  may  be  served  corporation  in  the  county  where  the 
upon  either  a  local  or  general  agent,  cause  of  action  arose,  under  Hill's 
Jones  V.  Hartford  Ins.  Co.,  88  N.  Car.  Annot.  Laws,  g  55,  subdiv.  i,  is  suffi- 
499.  cient  regardless  of  whether  the  presi- 
Under  Code  Civ.  Pro.  N.  Car.,  §  82,  dent  resided  or  had  an  office  within 
where  the  plaintiff  in  an  action  against  such  county.  Farrell  v.  Oregon  Gold 
a  foreign  corporation  resides  in  the  Min.  Co.,  31  Oregon  475. 
state,  or  where  the  corporation  has  Acknowledgment  of  Servioe  by  Pred- 
property  in  the  state,  or  where  the  dent.  —  In  a  collateral  proceeding  a 
cause  o^  action  arose  therein,  process  foreign  corporation  attacked  the  valid- 
may  properly  be  served  upon  the  gen-  ity  of  a  judgment  rendered  against  it 
eral  or  managing  agent  of  the  defend-  by  a  state  court  on  the  ground  that 
ant;  but  where  neither  one  of  the  there  was  no  service.  The  sheriflf  had 
above  conditions  exists,  service  may  be  returned  that  the  defendant  could  not 
made  upon  some  one  of  the  principal  be  found  in  the  county,  but  on  the 
officers.  Cunningham  v.  Southern  Ex-  back  of  the  process,  bearing  date  of  the 
press  Co.,  67  N.  Car.  425.  day  after  the  return,  was  indorsed: 
In  SonUi  Carolina,  where  a  foreign  '*  Service  acknowledged.  Copy  and 
corporation  has  no  property  within  the  process  and  all  further  service  waived, 
state,  process  can  be  served  on  it  only  12  —  23  —  91.  The  Chattanooga  Con- 
by  delivering  a  copy  of  the  summons  struction  Company  of  West  Virginia, 
to  the  president  or  a  resident  agent  By  B.  J.  Robertson,  president."  It 
within  the  state.  Hester  v.  Rasin  further  appeared  from  the  record  that 
Fertilizer  Co.,  33  S.  Car.  609.  the  defendant  had  recently  built  a  rail- 
In  Hiohigan,  under  Comp.  Laws  road  through  .the  county,  and  there 
Mich.,  g  1624,  process  against  a  foreign  was  nothing  to  show  any  failure  or 
express  company  could  not  be  served  fault  in  respect  to  the  defendant's  hav- 
upon  its  "  agent."  but  had  to  be  upon  ing  been  properly  brought  into  court, 
a  person  authorized  by  power  of  attor-  It  was  held  that  regularity  in  the  pro- 
ney  to  receive  it.  American  Express  ceedings  in  the  state  court  to  obtain 
Co.  V.  Conant,  45  Mich.  642.  jurisdiction  would  be  presumed.  Mer- 
Serviee through  Third  Person.  —  Where  chants'  Nat.  Bank  v.  Chattanooga 
the  marshal  left  a  summons  against  a  Constr.  Co..  53  Fed.  Rep.  314. 
corporation  with  a  person  in  charge  of  Foreign  Benefit  Society.  —  Service  of 
the  agent's  office,  who  on  the  follow-  process  on  the  president,  secretary, 
ing  day  handed  it  to  the  agent  and  and  treasurer  of  a  branch  council  of  a 
such  agent  thereafter  verbally  ad-  benefit  society  incorporated  under  the 
mitted  service  to  the  marshal,  it  was  laws  of  another  state,  is  sufficient  to 
held  that  while  the  service  was  irregu-  give  jurisdiction  over  the  supreme 
lar,  it  would  not  be  set  aside  on  motion,  lodge  where  no  other  or  higher  officers 
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On  Agont  Condneting  BnainoM  Out  of  Wliioh  Action  Grew.  —  Under  the 
statutes  of  some  states  service  may  properly  be  made  upon  an 
agent  for  a  foreign  corporation  who  is  conducting  the  business 
out  of  which  the  cause  of  action  arose.* 

On  Looal  Agent. —  Under  a  statute  allowing  service  on  a  ''  local 
agent  "  of  a  foreign  corporation,  such  agent  must  be  one  residing 
in  the  state,  either  permanently  or  temporarily,  and  not  a  mere 
transient  agent.* 

On  Beeeiyer.  —  It  has  been  held  that  the  appointment  by  a  foreign 
court  of  a  receiver  for  a  foreign  corporation  will  not  prevent 
service  on  the  corporation  through  its  agents  in  the  state,  as  if 
no  receiver  had  been  appointed.' 

of  the  sapreme  counctl  can  be  found  foreign  corporation  which  has  no  resi- 

in  the  county.   Catholic  Benev.  Legion  dence  nor  office  in  the  state  is  not  suffi- 

V.  Boyle,  15  Ind.  App.  342.  cient  to  bind  the  corporation  under  a 

Persons  Sorved  Kot  Prindpal  Offioors. —  statute  providing  that  *'  when  a  cor- 

Where    garnishee    process    against    a  poration,  company,  or  individual  has 

foreign  corporation  to  show  cause  why  an  office  or  agency  in  any  county  other 

judgment    should     not    be    rendered  than  thai   in  which  the  principal   re- 

against  it  is  served  on  officers  of  the  sides,  the  service  of  process  may  be 

corporation,   who  malce  affidavit  that  on     any    agent    or    clerk     employed 

they  are  not  principal  officers,  it  is  not  therein  in  all  actions  growing  out  of  or 

sufficient    under    How.    Stat.    Mich.,  connected   with   the    business  of    the 

§  8055,  requiring  service  on  a  *'  princi-  office  or  agency."     Chicago,  etc.,  R. 

pal  officer.**     Detroit  First  Nat.  Bank  Co.  v.  Walker,  9  Lea  (Tenn.)  475. 

V,  Burch,  76  Mich.  608.  8.  Moore  v.  Freeman's  Nat.  Bank, 

Who  Hot  a  Prineipal  OilLoor.  —  Where  92  N.  Car.  590. 

a  foreign  corporation  held  in  trust  a  Servioe  on  General  Agent  Saffioient.  — 

railroad  within  the  state,  it  was  held  Under  Rev.  Stat.  Tex.  1879,  art.  1223, 

that  the  person  having  charge  of  such  providing  for  service  on  the  local  agent 

railroad  was  not  a  "  principal  officer  '*  of  a  corporation  in  the  county  in  which 

of  the  corporation  on   whom   process  the  suit  is  brought,  service  on  its  gen- 

might   be  served.     Farmers'  L.  &  T.  eral   agent  for  the  state  of  Texas  is 

Co.  V,  Warring,  20  Wis.  290.  sufficient.      Societe  Fonciere,  etc.,   v, 

Babotitntion  Where  COiief  OilLoer  Hot  Milliken,  135  U.  S.  304. 

Found.  —  Under  Rev.  Stat.  Ind.  1881,  Attorney   for    Corporation   Hot   Looal 

^    316,   where   the  chief    officer  of  a  Agent.  —  An  attorney  for  a  foreign  cor- 

toreign  corporation  cannot  be  found  in  poratlon  who  has  claims  to  collect  for 


the  county  m  which  the  suit  is  brought,  the  corporation  within  the  state  is  not 

the  process  may  be  served  on  an  agent,  a  local  agent  on  whom  process  can  be 

Debs  V,  Dalton,  7  Ind.  App.  84.  served.       Moore    v.    Freeman's    Nat. 

1.  Estes   V,    Belford,  22   Fed.    Rep.  Bank,  92  N.  Car.  590. 
275;  St.  Clair  V,  Cox,  106  U.  S.  350.  Texas  —  Who   Hot   Looal   Agent.  — 

Action  Hot  Connected  with  Bniineos  of  Under  Sayles*s  Rev.  Civ.  Stat.  Tex., 

Agency. — Code  Ind.,  §  30,  allows  the  art.  1223/1,  allowing  process  against  a 

process  in  an  action  against  a  foreign  foreign  corporation   to  be  served   on 

corporation    to    be    served    upon    its  "  any  local  agent  wiihin  this  state,'*  it 

agent  in  the  county  where  it  has  an  was  held  thai  the  person  in  charge  of 

office  when  the  cause  of  action  is  con-  a    joint     warehouse    maintained    by 

nected  with  the  business  of  such  office,  several  corporations,  one  of  which  was 

Under  this  statute  service  upon   the  the  defendant,  was  not  a  local  agent 

agent  in   the  county  where  the  action  of    the    defendant,   his  only   relation 

is  brought  is  not  sufficient  if  the  cause  thereto  being  the  fact  that  the  defend- 

of  action  arose  elsewhere,  and  is  not  ant  paid  part  of  the  expenses  of  the 

connected    with   the  business  of  that  warehouse.     Mexican  Cent.  R.  Co.  v, 

agency.     iEtna  Ins.  Co.  v.  Black,  80  Pinkney,  149  U.  S.  194. 
Ind.  513.  8.  Pollock     v.     Carolina    Interstate 

terioo  on  a  TrayoUng   Agent  of    a  Bldg.,  etc.,  Assoc,  48  S.  Car.  65. 
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(2)  Who  Is  Agent  Within  Meaning  of  Statute,  —  The  question 
whether  or  no  the  person  served  is  an  agent  of  the  foreign  cor- 
poration within  the  meaning  of  a  statute  regulating  service,  is  one 
depending  largely  upon  the  wording  of  the  statute  and  the  cir- 
cumstances surrounding  the  particular  case.*  However,  such 
statutes  are  generally  construed  to  include  only  agents  vested 
with  some  general  authority  and  discretion,  and  not  to  extend  to 
mere  employees  having  no  independent  powers.* 

But  see  Ganebin  v,  Phelan,  5  Colo.  Penon  Employed  to  Solidt  Bntineoa. — 
83,  wherein  ii  was  held  that  where  a  Rev.  Stat.  111.  1891,  c.  no,  §  5,  pro- 
receiver  was  appointed  for  a  foreign  vides  that  process  against  a  corporation 
corporation,  such  appointment  dis-  may,  in  the  absence  of  the  president, 
placed  the  ordinary  officers  of  the  cor-  be  served  on  any  agent  of  the  company 
poration;  and  the  receiver  was  regarded  found  in  the  county.  Under  this  stat- 
as  a  foreign  receiver,  and  process  ute,  service  is  not  justified  upon  a  per- 
against  the  corporation  might  propeily  son  employed  by  a  foreign  corporation 
be  served  on  his  agent  under  Code  whose  only  duty  and  authority  is  to 
Colo.,  g  37.  solicit  business.     Fairbank  v.  Cincin- 

Eeoelyen  of  Bailroads.  —  As  to  service  nati,  etc.,  R.  Co.,  54  Fed.  Rep.  420. 

on   receivers  of   railroads,  see  infra,  A  Mere  Clerk  in  a  Store  Belonging  to  a 

VIII.     4.    b.    (2)     Where    Railroad  in  Foreign  Corporation  is  not  the '*  cashier'* 

Hands  0/ Receiver,  of  the  corporation  within  the  meaning 

1.  The    Compensation   of  the    Penon  of  Code  Civ.  Pro.  Cal.,  §  542.  notwiih- 

Serred,  whether  by  salary  or  commis-  standing  he  has  the  custody  of  money 

sion,  can  have  but  little  if  anything  to  belonging  to  (he  corporation,  and  it  is 

do  in  determining  whether  or  not  he  a  part  of  his  duty  to  keep  the  accounts 

was  an  agent  of  a  foreign  corporation  of  the  men  employed  in  the  mine,  and 

on   whom  process  might  properly  be  to  pay  them.     The  word  "  cashier  "  in 

served.     Brewer  v.    Knapp,   82   Fed.  that  section    refers   to    an    executive 

Rep.  6q4*  officer  of  the  corporation,  and  not  to  a 

8.  Adyertiaing  Agent  of  Hewipaper.  —  simple  employee.    Blanc  v.  Paymaster 

A  person  employed  by  a  foreign  news-  Min.  Co.,  95  Cal.  524.     But  see  McCul> 

paper  corporation  only  for  the  purpose  loh  v.   Paillard  Non>magnelic  Watch 

of  receiving  advertisements  at  the  pub  Co.,  (Supm.  Ct.  Gen.  T.)  20  Civ.  Pro. 

lished  rates,  forwarding  the  same  to  (N.  Y.)  386. 

the  home  office,  receiving  thence  bills  The  General  Xanager  of  a Domeetio  Tel- 
for  the  same  and  collecting  them  upon  egraph  Company  from  which  a  foreign 
commission,  is  not  an  agent  of  the  cor-  corpoiation  leases  the  use  of  its  wires 
poration  upon  whom  service  can  be  for  the  transmission  of  news  is  not  a 
made  under  New  Jersey  Corporation  general  or  special  agent  of  the  corpora- 
Act,  §  88.  Mulhearn  v.  Press  Pub.  tion  within  the  meaning  of  Burns's 
Co.,  53  N.  J.  L.  150.  See  also  Union  Annot.  Stat.  I nd.  (1894).  ^318.  Evans- 
Associated  Press  V.   Times-Star    Co.,  ville  Courier  Co.  j.   United  Press,  74 

84  Fed.  Rep.  419.     But  see  Brewer  v.  Fed.  Rep.  918. 

Knapp,  82  Fed.  Rep.  694;  Palmer  v.  Agent  of  an  Agent.  —  Service  of  pro- 
Chicago  Herald  Co.,  70  Fed.  Rep.  886;  cess  against  a  foreign  corporation  hav- 
Palmer  v.  Chicago  Evening  Post  Co.,  ing  no  office  or  place  of  business  in  the 

85  Hun  (N.  Y.)  403,  2  N.  Y.  Annot.  state,  upon  a  person  appointed  by  the 
Cas.  69.  land  commissioner  of  the  corporation, 

Kewepaper  Correepondent.  —  A  person  whose  business  is  merely  to  assist  in 

employed  by  a  foreign  newspaper  cor-  making  sales,  will  not  bind  the  corpo- 

poration  to  gather  and  transmit  im-  ration,  such  person  being  merely  an 

portant  news  items  at  so  much  a  word,  agent  of  an  agent.     Union  Pac.  R.  Co. 

and  having  no  other  connection  with  v.  Miller,  87  HI.  45. 
the  corporation,   is   not  a  general  or        Agent   with  Liinited  Authority.  —  In 

special  agent  of  the  corporation  within  Louisiana  process  against  a  foreign  cor- 

the  meaning  of   Burns's  Annot.  Stat,  puration    represented    by    a    general 

Ind.  (1894),  I  318.     Evansville  Courier  agent  and  local  board  of  directors  in 

Co.  V.  United  Press,  74  Fed.  Rep.  918.  New  Orleans  cannot  be  served  on  a 
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The  Extent  of  the  Agent*a  Authority  is  the  chief  criterion  by  which  the 
courts  are  guided  in  considering  the  propriety  of  service  on  him ; 
and  where  it  appears  that  he  does  in  fact  sustain  a  representative 
capacity,  service  on  him  will  usually  be  upheld.  * 

local  agent  in  one  of  the  country  towns  poralion  within  the  state,  it  was  held 

of  the  state,  whose  authority  is  limited  that  service  was  sufficient  if  made  on 

to  one  particular  line  of  work,  and  who  a  person  in  the  state  who  received  the 

has  not  exercised,  or  represented  that  money  of  the  corporation   for  goods 

he    possessed,   any    other    authority,  sold  in  the  state,   such  person  being 

Weight  V.  Liverpool,  etc.,  Ins.  Co.,  30  considered  the  **  cashier  "  of  the  cor- 

La.  Ann.  1186.  poration.     McCuIioh  v,  Paillard  Non- 

1.  Appointment  by  President  or  Direct-  magnetic  Watch  Co..  (Supm.  Ct.  Gen. 

on.  —  A  person  appointed  by  the  pres-  T.)  20  Civ.  Pro.  (N.  Y.)  386.     But  see 

idenc  of  a  foreign  corporation  to  attend  Blanc  v.  Paymaster  Min.  Co.,  95  Cal. 

to  its  affairs   within    the  state,    who  524. 

transacted   business  for  such  corpora-  Captain  of  Steamboat. —  In  an  action 

tion  and  looked  after  its  interests  gen-  against  a    foreign  corporation   to   re- 

erally,    was   held   to  be  an  agent  on  cover  for  an  injury  done  by  a  boat  be- 

whom  process  against  the  corporation  longing  to  the  defendant,  it  was  held 

might  be  served  under  Pa.  Act  March  that  the  captain  of  such  boat  was  a 

21,  1849,  §  3,  although  such  person  was  proper    person  upon  whom   to  serve 

not  appointed  agent  by  a  regular  reso-  process,  the  defendant  having  no  officer 

lution     of     the    board    of    directors,  or  agent  within  the  state  other  than 

Hagerman  v.  Empire  Slate  Co.,  97  Pa.  those  employed  in  running  the  boat. 

St.  534.  L.  Dodge  Lumber  Co.  v,  Macquithy,  14 

Agent  in  Control  of  Bniinets  in  State.  —  Ky.  L.  Rep.  142. 

When  a  foreign  corporation  enters  a  Wharfmaster  of  Steamboat  Company. — 

state  for  the  transaction  of  business  Under  Rev.  Stat.   Ind.   i8di,  §  316,  a 

the   person   to   whom  it  commits  the  wharfmaster  of  a  foreign    steamboat 

management   and  control  of  its  busi-  company,  who  is  authorized  to  receive 

ness  there  becomes  the  agent  of  the  and  discharge  freight,  and  to  transact 

corporation  for  the  purpose  of  receiving  business  in  the  name  of  the  company, 

service  of  process  in  all  actions  arising  is  a  proper  person  on  whom  to  serve 

in  the  state    out  of    the    conduct    of  process  where  the  chief  officer  of  the 

the   business.     Norton  v.  Berlin   Iron  corporation    cannot   be   found   in    the 

Bridge  Co.,  51  N.  J.  L.  442.  county.     Memphis,  etc..  Packet  Co.  v. 

Sab-agent  with  Goneral  Powers.  —  Rev.  Pi  key,  142  Ind.  304. 

Stat.  Wis..  §  2637,  subdiv.  11,  author-  Financial  Agent.  —  Where  a  foreign 

izes  process  against  a  foreign  corpora-  corporation  had  within  the  district  in 

tion  to  be  served  on  "  any  agent  having  which   the  suit   was    commenced    no 

charge    of  or  conducting    any    busi-  officer  and  no  agent  expressly  author- 

ness  "  for  the  corporation  within  the  ized  to  accept  service,  it  was  held  that 

state.     Where  the  general  agents  of  a  service   upon   the   head    of    the    firm 

foreign  corporation  appointed  a  sub-  which  was  the  corporation's  financial 

agent  S.  to  sell  machinery  and  settle  agent  within  the  district,  at  his  office 

accounts    for     the    corporation,    with  which  had  been  advertised  by  the  cor- 

authority  to  sign  all  papers  of  impor-  poration  as  its  own  office,  was  suffi- 

tance  in  the  name  of  the  corporation,  cient.     fn  re  Hohorst,  150  U.  S.  653. 

*^  per  W.  G.  and  W.  B.,  general  agents,  Utah  —  Attorney  Haying  Property  in 

by  S.,*' and  the  corporation  recognized  Charge. —  Under    Comp.   Laws    Utah, 

tile  settlements  of  such  sub-agent  and  g  3208,  providing   that  process  against 

received   the  benefit  of  his  services,  it  a  foreign  corporation  might  be  served 

was  held  that  he  was  an  agent  of  the  upon  its  acknowledged  agent  within 

corporation   on    whom   process    might  the  territory,  or,  if  no  such  agent  were 

be  served  under  the  statute.     Burgess  found,  on  any  person  in  its  employ  or 

V.  Aultman,    80    Wis.    292.      Compare  having  any  of  its   propi^rty  in  charge. 

Union  Pnc.  R.  Co.  ?/.  Miller.  87  III.  45.  it  was  held   that  service   upon  the  al- 

Gaihier  of  Corporation.  —  Under  Code  lorney  of   the   corporation,    who  also 

Civ.  Pro.  N.  Y.,  §432,  where  there  were  had  some  of  its  properly  in  his  charge, 

no  principal  officers  of  a  foreign  cor-  was  sufficient,  no  general  agent  being 
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Whert  Senrice  Wu  Made  upon  the  fleoretazy  of  a  foreign  corporation 
who  was  in  permanent  charge  of  an  office  of  the  corporation  in 
which  an  important  part  of  the  corporate  business  was  transacted, 
it  was  held  sufficient  to  bind  the  corporation.* 

Xnst  in  Fact  Bepreient  Corporation.  —  The  person  upon  whom  process 
against  a  foreign  corporation  is  served  as  agent  must,  in  fact, 
have  been  appointed  by  the  corporation  and  be  actually  repre- 
senting it ;  and  service  cannot  properly  be  had  on  a  person  who 
is  an  agent  merely  by  implication  or  construction  contrary  to 
the  intention  of  the  parties.* 

(3)  Person  Designated  to  Receive  Service,  —  Under  the  statutes 
of  many  of  the  states,  foreign  corporations  doing  business  in 
the  state  are  required  to  designate  some  agent,  state  officer, 
or  other  person  on  whom  process  may  be  served.'  Where 
this  is  the  case,  process  against  a  foreign  corporation  may 
properly   be   served   on   the   person   designated,*  and   will    be 

found.  Saunders  tr.  Sioux  City  Nursery,  8.  See  the  statutes. 

6  Utah  431.  Xaisaohnsetts — Commissioner  of  Cor^ 

Michigan  —  Hot   Confined    to  General  porations.  —  Under  Mass.  Act  1884,0. 

Agent. —  Under     How.    Stat.     Mich.,  330.  §  1,  every  foreign  corporation  be- 

§  8086,  as  amended  by  Acts  1889,  No.  fore  doing  business  in  the  state  is  re- 

266«  providing  that  a  writ  of  garnish-  quired  to  appoint  the  commissioner  of 

ment  against  a  foreign  corporation  may  corporations  its  attorney  upon  whom 

be  served  upon  any  officer  or  agent  in  process  may  be  served.     Youmans  v. 

the  service  of  the  corporation  within  Minnesota  Title  Ins.,  etc.,  Co.,  67  Fed. 

the  state,  it  was  held  that   the  term  Rep.  282. 

*'  agent"  as  used  in  the  statute  was  Agent  Deeeribed  by  Hame  of  Office. — 

not  confined  to  a  general  agent,  and  Under  a  state  statute  requiring  foreign 

that    service    upon  an   agent  having  corporations  to  appoint  agents  within 

custody  of  the  property  of  the  foreign  the  state  on  whom    process  may  be 

corporation  in  the  state,  and  acting  as  served,  it  is  sufficient  if  the  agent  be 

inspector  of  the  work  of  contractors  in  described  by  the  name  of  his  office,  as. 

its  mines,  was  sufficient.    Shafer  Iron  for  instance,  general  manager,  without 

Co.  V.  Stone,  88  Mich.  464.  giving  the  name  of  such  agent.    Good- 

1.  Westinghouse  Air-Bralce   Co.    v,  win  v.  Colorado  Mortg.   Invest.  Co., 

Great  Northern  R.  Co.,  88  Fed.  Rep.  no  U.  S.  i. 

258.  Authority  Must  Be  Shown.  —  Under  a 

8.  U.  S.  V,  American  Bell  Telephone  statute  providing  for  the  designation 

Co.,  29  Fed.  Rep.   17;  Texas,  etc.,  R.  by  a  foreign  corporation  of  an  agent  on 

Co.  V.   Neal,  (Tex.  Civ.  App.  1895)  33  whom  process  may  be  served,  a  return 

S.  W.  Rep.  693.  upon  a  summons  against  the  foreign 

Person  Hot  Beally  Agent  of  Corporation,  corporation  reciting  that  it  was  served 

—  A  person  to  whom  a  foreign  corpora-  upon  a  state  agent  of  the  defendant, 

tion  gives  exclusive  right  to  sell  its  without  showing  that  such  agent  had 

goods  and  who  is  entitled  to  a  rebate  been  designated  to  receive  service,  will 

on  his  retail  sales,  and  has  power  to  not  support  a  judgment  by  default, 

issue  certificates  to  his  customers  en-  Southern  Bldg.,  etc.,  Assoc,  s/.  Hallum, 

titling  them  to  a  rebate  from  the  cor-  59  Ark.  583. 

poration  under  certain  conditions,  is  4.  Thayer  v.  Tyler,  10  Gray  (Mass.) 

not  an  agent  upon  whom  service  may  1^4;  American  Express  Co.  v.  Conanr, 

be   made   under  Md.   Code,    art.    23,  45  Mich.  642;  Hebel  v.  Amazon   Ins. 

§§    295,   296,   his    relation   not  being  Co.,  33  Mich.  400;  Sattler  v.  Aultman, 

really  that  of   an  agent   although   he  etc..  Machinery  Co.,  6  Pa.  Dist.  419; 

is  styled  in  the  circulars  of  the  cor-  Potts  v.   Prudential   Ins.   Co.,   6  Pa. 

poration     its    '*  distributing    agent."  Dist.  520. 

Gottschalk  Co.   v.   Illinois  Distilling,  Xay  Be  Senred  in  Any  County  of  State, 

etc.,  Co.,  50  Fed.  Rep.  681.  —  In  Pennsylvania  a  person  designated 
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binding  on  the  corporation.* 

Hot  EzolnBiye  of  Other  Xethode.  —  Sometimes  service  is  required  to  be 
made  upon  the  person  designated,  to  the  exclusion  of  all  other 
methods  of  service;*  but  in  some  jurisdictions  such  statutes  are 
held  to  be  permissive  merely,  and  not  to  exclude  service  upon 
any  other  persons  authorized  by  statute  to  receive  it.' 

Failure  to  Hake  Deeignation.  —  Where  a  foreign  corporation    has 

failed  to  comply  with  the  statutory  requirement,  in  designating 

• 

by  a  foreign  corporation  to  receive  power,  in  terms,  merely  authorizes 
service  is  regarded  as  a  resident  of  the  agent  to  accept  and  acknowledge 
each  and  every  county  of  the  state,  and  the  service  of  process  and  does  not  ex- 
service  may  be  made  upon  him  in  any  pressly  authorize  service  to  be  made 
county  of  the  state.  Sattler  v.  Ault-  upon  him  without  his  acceptance, 
man,  etc..  Machinery  Co.,  6  Pa.  Dist.  Green  v.  Equitable  Mut.  L.,  etc., 
419.  Assoc,  105  Iowa  628. 

Penon  Hot  Authorised  Aooording   to  Prooeeding  in  Admiralty.  —  Service  of 

Corporate  By-Lawa.  —  Process  against  a  process  against  a  foreign  corporation, 

foreign  corporation   may   properly  be  upon  its  agent  appointed  in  compli- 

served  upon  a  person  designated  by  it  ance  with  the  state  law,  is  sufficient  to 

as  its  local  secretary,  notwithstanding  bind  the  corporation  in  a  proceeding  in 

such  person  was  not  duly  authorized  admiralty.      In  re   Louisville  Under- 

in   the   mode   prescribed   by   the  cor-  writers,  134  U.  S.  488. 

porate  by-laws,  where,  under  the  local  2.  Oland  v.  Agricultural   Ins.   Co.. 

statutes,  he  is  deemed  its  authorized  69    Md.   248;    Baile    v.   Equitable   F. 

agent  for  the  purpose  of  service  by  Ins.  Co.,  68   Mo.  617.      And  see  the 

reason  of  his  having  transacted  busi-  article    Insurance,    vol.  11,    pp.   404, 

ness    for    the  corporation.     Reyer  v.  405. 

Odd  Fellows*  Fraternal  Ace.  Assoc,  157  8.  Pollock    v.    Carolina    Interstate 

Mass.  367.  Bldg.,  etc.,  Assoc,  48  S.  Car.  65;  Sil- 

Hot  Applioable  to  Qamishment. —  Un-  ver  v.   Western   Assui.  Co.,  3  N.  Y. 

der  Comp.  Stat.  Mont.,  §442,  requiring  App.  Div.  572. 

foreign  corporations  to  appoint  agents  Servioe  on  Xanaging  Agent.  —  Where, 
within  the  state,  upon  wliom  process  in  compliance  with  the  statutory  re- 
may  be  served,  service  of  a  notice  to  quirement,  a  foreign  corporation  has 
the  corporation  to  answer  as  garnishee  appointed  as  its  attorney  a  person 
cannot  be  made  on  such  an  agent,  as  upon  whom  process  can  be  served,  this 
it  is  not  to  be  presumed  that  such  does  not  exclude  service  upon  other 
agent  will  know  enough  of  the  busi-  persons  where  allowed  by  statute;  and 
ness  of  the  corporation  to  answer  as  to  service  on  the  managing  agent  of  a 
its  indebtedness  to  individuals.  Brisco  foreign  corporation  is  sufficient  not- 
V.  Minah  Consol.  Min.  Co.,  82  Fed.  withstanding  the  appointment  of  such 
Rep.  952.  See  also  Moore  v.  Speed,  55  attorney.  Howard  v.  Prudential  Ins. 
Mich.  84.  Co.,  I  N.  Y.  App.  Div.  135. 

1.  Swallow  V.  Duncan,  18  Mo.  App.  Aooeptance  of  Serylee  by  Attorney  of 

622.  Beoord.  —  Where,    in   accordance  with 

Aooeptanoe  of  Servioe  Hot  Neoeesary. —  the  Mass.  Stat.  1884,  c.  330,  §  i,  a 
A  power  of  attorney  executed  by  a  foreign  corporation  had  appointed  the 
foreign  corporation  in  attempted  com-  commissioner  of  the  corporation  to  be 
pliance  with  North  Dakota  Compiled  its  attorney  on  whom  process  might  be 
Laws,  §  3192,  requiring  every  foreign  served,  it  was  held  that  an  acceptance 
corporation  to  appoint  an  agent  resid-  of  service  by  the  attorney  for  the  cor- 
ing at  some  accessible  point,  duly  poration  in  a  suit  ag^ainst  it,  "  to  the 
authorized  to  accept  service  of  process,  same  extent  that  the  plaintiff  would 
and  upon  whom  service  of  process  may  have  obtained  service  by  leaving  a 
be  made  with  the  same  effect  as  upon  copy  of  this  writ  with  the  commissioner 
the  corporation,  is  sufficient  to  render  of  corporations,"  was  sufficient  to  bind 
service  upon  the  agent  named  therein  the  corporation.  Wilson  v,  Martin- 
binding  upon  the  corporation  without  Wilson  Automatic  F.  Alarm  Co.,  149 
his  acceptance  thereof,  although  the  Mass.  24. 
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no  person  to  receive  service,  process  against  it  may  be  served 
upon  some  other  proper  agent  or  officer.* 

(4)  Managing  Agent  —  \k)  In  General.  —  The  statutes  frequently 
provide  that  process  against  a  foreign  corporation  may  be  served 
on  its  '*  managing  agent."  * 

(b)  Who  Is  Managing  Agent.  —  The  term  **  managing  agent,"  as 
used  in  such  statute,  has  been  held  to  mean  some  person  invested 
by  the  foreign  corporation  with  general  powers  involving  the 
exercise  of  judgment  and  discretion,  as  distinguished  from  an 
ordinary  agent  or  attorney,  who  acts  in  an  inferior  capacity  and 
under  the  direction  and  control  of  superior  authority,  both  in 
regard  to  the  extent  of  his  duty  and  the  manner  of  exercising  it.' 

1.  Service  on  Managing  Agent.  —  The  son.  —  In  California  service  upon  a 
failure  of  a  foreign  corporation  to  ap-  managing  agent  of  a  foreign  corpora- 
point  a  person  on  whom  process  against  tion  is  sufficient  where  the  corporation 
it  may  be  served  cannot  be  taken  ad-  has  designated  no  person  to  receive 
vantage  of  by  such  corporation  to  avoid  service.  Thomas  v.  PlacerviUe  Gold 
service:  and  in  such  case  service  upon  Quartz  Min.  Co..  65  Cal.  600. 
its  managing  agent  within  the  state  On  Managing  Agent  through  Third 
will  be  valid.  Foster  v.  Charles  Party.  —  Where  the  papers  in  an  at- 
Betcher  Lumber  Co.,  5  S.  Dak.  57;  tachmenr  proceeding  against  a  foreign 
Thomas  v.  PlacerviUe  Gold  Quartz  corporation  were  served  upon  a  person 
Min.  Co.,  65  Cal.  600.  alleged  to   have  in  his  hands  property 

On  Agent,  SoUcitor,  or  Connsel. —  belonging  to  the  corporation,  and  such 
Where  a  foreign  corporation  had  failed  person  delivered  the  papers  to  ihe 
to  designate  any  person  in  the  state  on  managing  agent  of  the  corporation 
whom  process  might  be  served,  it  was  within  the  state,  who  sent  them  to  the 
held  that  service  on  its  agent,  solicitor,  corporation  recommending  that  some 
or  counsel  was  sufficient.  Clews  v,  action  be  taken  thereon,  there  was  held 
Rockford,  etc.,  R,  Co.,  (Supm.  Ct.  to  be  a  sufficient  service  upon  the  man- 
Spec.  T.)  49  How.  Pr.  (N.  Y.)  117.  aging  agent.     Kieley  v.  Central  Com- 

On    Attorney    of   Becord.  —  Where  a  plete    Combusiion   Mfg.  Co.,   (C.   PI. 

foreign  corporation    which  has   failed  Gen.   T.)  25   Civ.    Pro.  (N.   Y.)  48,  13 

to  appoint  a  person   on  whom  service  Misc.  (N.  Y.)  85. 

may  be  made  as  required  by  law,  ap-  Agent  Served  Not  Managing  Agent. — 

pears  by  attorney  in  an  action,  service  WHiere  the  officer  returned  that  he  had 

of  a  notice  of  the  appointment  of  a  re-  served  process  upon  *'  H.,  agent  for  " 

cciver  upon  such  attorney  is  proper,  a  foreign  corporation,  but  on  motion  10 

De  Bemer  r.   Drew,  57   Barb.  (N.  Y.)  quash  the  service  the  corporation  made 

438.  an   affidavit,    which    was    not   contro- 

Serviee  on  Deputy  Secretary  of  State. —  verted,  that  one  L.  was  its  managing 

Where   the    statute    provided   that  on  agent  in  the  siate,  it  was  held  that  the 

failure  of  a  foreign  corporation  to  ap-  service  was  not  sufficient  to  bind  the 

point  an  agent  on  whom  process  could  corporation  under  Cal.  Code  Civ.  Pro., 

be  served,  the  service  might  be  made  §  411,  subdiv.  2,  which  provides  that 

**  by  delivering  a  copy  to  the  secretary  where  a  foreign  corporation  has  a  man- 

of  state,"  it  was  held   that  service  on  aging  or  business  agent,   cashier,  or 

the  deputy  secretary  of  state,  the  secre-  secretary  within  the  state,  service  shall 

tary   being  out   of  the  state,  was  not  be   m.ide  by  delivering  a  copy  of  the 

authorized  by  the  statute.     Lonkey  v.  process  to  such  agent,  cashier,  or  sec- 

Keyes  Silver  Min,  Co.,  21  Nev.  312.  relary.     Sobrio  v.   Manhattan   L.  Ins. 

8.  Hat-Sweat     Mfg.     Co.    z/.    Davis  Co.,  72  Fed.  Rep.  566. 

Sewing-Mach.  Co.,  31  Fed.   Rep.  294;  8.  Tavlor  v.  Granite  Slate  Provident 

Council  Bluffs  Canning  Co.  v.  Omaha  Assoc,  136   N.  Y.  343.     See  also  cases 

Tinware  Mfg,  Co.,49  Neb.  537;  Foster  cited  supra,  VIII.  i.  a,  (13)  {b)  Who  Is 

V.   Charles  Betcher  Lumber  Co.,  5  S.  AfaNnQirtii  Ai^efff, 

Dak.  57.  Need    Not   Be  Preoiiely  Beaorlbed  as 

Falltire  of  Corporation  to  Designate  Per-  ''  Managing  Agent."  —  In  Coler  v.  Pitis- 
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Agents  with  Limited  Powers.  —  Where  an  agent  has  such  general 

authority  and  discretion  he  may  be  deemed  a  **  managing  agent  " 
although  his  powers  extend  over  only  a  particular  district,'  or  a 
particular  department  of  the  corporation's  business;*  but  it  has 

burgh  Bridge  Co.,  146  N.  Y.  281,  the  of    the    corporation,    and,    with     the 

court  said;    "  It  is  not  necessary  that  knowledge  and  under  the  instructions 

the  office  of  the  person  to  whom  the  of  the  corporation,  holds  himself  out 

summons  is  delivered,  in  a  suit  against  and   advertises  in   the  newspaper  as 

a  foreign  corpoiation,  should  be  pre-  manager,    is,    within   the  meaning  of 

cisely  described  as  that  of  '  a  managing  Comp.    Laws    S.    Dak.,    §    4898,    the 

agent;'  because,  as  we  think,  from  the  "managing  agent"  of  such    foreign 

language  of  section  432  of  the  Code  of  corporation.    Foster  v,  Charles  Betcher 

Civil  Procedure,  it  was  intended  that  Lumber  Co.,  5  S.  Dak.  57. 

any  person  holding  some  responsible  2.  Tuchband   v,    Chicago,   etc.,    R. 

and  representative  relation  to  the  com-  Co.,  115  N.  Y.  437.     But  see  Biewster 

pany,   such   as   the   term   *  managing  v.  Michigan  Cent.  R.  Co.,  (Supm.  Ct. 

agent '  would  include,  might  be  served  Spec.  T.)  5  How.  Pr.  (N.  Y.)  183. 

with  the  summons."  Adyertising  Agent  for  Foreign  Kewi- 

Need  Not  Be  Managing  Agent  Within  paper.  —  In  Union  Associated  Press  z/. 

State. —  Under  N.   Y.  Code  Civ.  Pro.,  Times-Star  Co.,  84  Fed.   Rep.  419,  it 

g  432,  providing  that  process  against  a  was  held  that  a  person  employed  by  a 

foreign  corporation  may  be  served  on  foreign  newspaper  corporation,  whose 

a  managing  agent,  the  person  served  duties  were  limited  to  soliciting  ad ver- 

need  not  be  the  managing  agent  within  tisemenis,  making  contracts  therefor, 

the  state.     Coler  v.  Pittsburgh  Bridge  receiving    payments    and   forwarding 

Co.,  84  Hun(N.  Y.)  285, 1  N.  Y.  Annoi.  the  same  to  the  newspaper,  and  who 

Cas.  232.  had  the  name  of  the  newspaper  on  the 

Local  Agent  of  Express  Company. —  winJows  of  his  office,  was  not  a  "  man- 
Where  a  foreign  corporation  had  a  aj^ing  agent "  of  the  corporation.  To 
general  "superintendent"  for  the  the  same  effect  see  Mulhearn  v.  Press 
state,  and  two  or  more  "  local  agents  "  Pub.  Co.,  53  N.  J.  L.  150. 
in  the  county  wherein  the  suit  was  However,  on  an  exactly  similar  state 
brought,  one  of  whom  kept  an  office  in  of  facts  the  contrary  view  was  taken  in 
said  county  where  he  received  and  for-  Brewer  v,  Knapp,  82  Fed.  Rep.  694: 
warded  packages  for  the  company  and  Palmer  v.  Chicago  Herald  Co.,  70  Fed. 
did  all  the  business  of  the  company  Kep.  886;  Palmer  v,  Chicago  Evening 
usually  transacted  in  such  receiving  Post  Co.,  85  Hun  (N.  Y.)  403,  2  N.  Y. 
and  forwarding  offices,  it  was  held  that  Annot.  Cas.  69. 

such  person   was   a   managing  agent  An  Assistant  Secretary  of  a  Foreign  Cor- 

within  the  meaning  of  section  68  of  the  poration,  whose  duties  consist  only  in 

Ohio  Codz.     American  Express  Co.  v.  writing   and   recording  under  express 

Johnson,  17  Ohio  St.  641.  direction,    is   not  a    managing  agent 

1.  Hat-Sweat    Mfg.    Co.    v.    Davis  upon  whom  process  against  a  corpora- 

Sewing-Mach.  Co.,  31  Fed.  Rep.  294.  tion  may  be  served  under  N.  Y.  Code 

Person  in  Fnll  Charge  at  Particular  Civ.  Pro.,  §  432,  subdiv.  3.     Sterett  v. 

Place.  —  A  person  who  has  full  charge  Denver,   etc..   R.   Co.,  17   Hun  (N.  Y.) 

of  the  business  of  a  foreign  corporation  316. 

dealing  in  lumber  and  merchandise  at  Person  in  Charge  of  Branch  Office.  —  A 
a  particular  place  within  the  state,  and  person  employed  by  a  foreign  corpora- 
subject  to  no  authority  from  any  other  tion  to  take  charge  of  a  branch  office, 
person  or  agent  within  the  state,  but  and  to  transfer  stock  and  receive  and 
who  corresponds  with,  accounts  to,  transmit  assessments  as  directed  by 
and  receives  instructions  from  the  the  officers  of  the  foreign  corporation, 
main  office  of  such  foreign  corporation  but  who  had  nothing  to  do  with  the 
in  the  foreign  state,  receives  and  dis-  general  business  of  the  company  or 
burses  monevs,  pays  freight,  makes  wiih  its  books,  was  held  not  to  be  a 
contracts  with  customers  as  to  terms  managing  agent  on  whom  process 
of  payment  of  accounts,  issues  receipts  could  be  served.  Reddingion  v.  Mari- 
for  moneys,  employs  all  necessary  posa  Land,  etc.,  Co.,  19  Hun  (N.  Y.) 
temporary  assistance  for  and  in  behalf  405. 
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been  held  that  a  person  whose  authority  is  limited  to  the  per- 
formance of  some  particular  act  is  not  a  *'  managing  agent."  * 

(5)  Officer  or  Agent  Temporarily  Wit hiji  Jurisdiction  — In  Federal 
Gonrtf.  —  By  a  long  and  unbroken  line  of  decisions  in  the  federal 
courts  it  has  been  held  that,  where  a  foreign  corporation  does  no 
business  in  the  state  and  has  appointed  no  person  therein  to 
receive  service  for  it,  service  upon  an  officer  or  agent  of  such  cor- 
poration, temporarily  within  the  jurisdiction  upon  private  business 
of  his  own  and  not  on  that  of  the  corporation,  will  not  bind  the 
corporation.*     But  where  an  officer  of  a  foreign  corporation  goes 

Olerk  in  Store  of  Corporation.  —  One  8.  Fitzgerald,  etc.,  Constr.  Co.  v. 
employed  by  a  foreign  corporation  Fitzgerald.  137  U.  S.  98;  Goldey  v. 
merely  in  the  capacity  of  a  clerk  in  a  Morning  News,  156  U.  S.  518;  Good 
store  belonging  to  it  cannot  be  consid-  Hope  Co.  v.  Railway  Barb  Fencing 
ered  a  **  managing  agent "  of  the  cor-  Co..  22  Fed.  Rep.  635;  St.  Louis  Wire- 
poration,  so  as  to  justify  service  upon  Mill  Co.  v.  Consolidated  Barb-Wire 
him  under  Cal.  Code  Civ.  Pro.,  §  542.  Co.,  32  Fed.  Rep.  802:  Golden  v.  Mom- 
Blanc  V,  Paymaster  Min.  Co.,  95  Cal.  ing  News,  42  Fed.  Rep.  II3;  Bentlif 
524.  V.  London,  etc.,  Finance  Corp.,  44  Fed. 

The  Captain  of  a  Steamboat  belonging  Rep.  667;    Clews  v.    Woodstock   Iron 

to  a  foreign  corporation  is  not  a  man-  Co.,   44  Fed.    Rep.  31;    Reifsnider  v, 

aging  agent  on  whom  process  against  American  Imp.  Pub.  Co.,  45  Fed.  Rep. 

the  corporation  may  be  served,  he  not  433;  Fidelity  Trust,  etc.,  Co.  v.  Mobile 

being  an  agent  having  a  general  super-  St.  R.  Co.,  53  Fed.  Rep.  850;  American 

vision  over  the  affairs  of  the  corpora-  Wooden-Ware   Co.   t*.  Stem,  63    Fed. 

tlon.     Upper  Mississippi  Transp.  Co.  Rep.  676;  U.  S.  Graphite  Co.  jf.  Pacific 

V,  Whittaker,  16  Wis.  220.  Graphite  Co.,  68  Fed.  Rep.  442;  Rust 

The  Attorney  of  Beoerd  for  a  foreign  v.  United    Waterworks  Co.,   70  Fed. 

corporation  in  an  action  to  which  the  Rep.  129;  Mecke  v.  Valley  Town  Min- 

corporation  is  a  party  is  not  a  ma  nag-  eral  Co.,  89  Fed.   Rep.  114.     And  see 

ing  agent  on    whom   process  may  be  cases  cited  in  13  Am.  and  Eag.  Encyc. 

served  so  as  to  bind  the  corporation,  of  Law  (2d  ed.),  p.  893,  tit.  Foreign  Car- 

Taylor     v.    Granite    State    Provident  porations. 

Assoc,  136  N.  Y.  343.  Declaration  of  U.  8.  Sapreme  Conrt. — 

Official  Capacity  Not  Sufficiently  Shown.  In  Goldey  v.  Morning  News,  156  U.  S. 
—  A  foreign  corporation  moved  to  set  518,  the  court  said:  **  A  judgment  ren- 
aside  service  on  the  ground  that  the  dered  in  a  court  of  one  state,  against 
person  served  was  not  its  agent  within  a  corporation  neither  incorporated  nor 
the  state,  but  was  the*' representative"  doing  business  within  the  state,  must 
of  the  company  in  another  state,  be  regarded  as  of  no  validity  in  the 
which  was  also  his  residence,  and  that  courts  of  another  state  or  of  the  United 
he  was  only  temporarily  in  the  state  States,  unless  service  of  process  was 
where  the  service  was  made.  In  oppo-  made  in  the  first  state  upon  an  agent 
sition  to  the  motion,  affidavits  were  appointed  to  act  there  for  the  corpora- 
read  to  the  effect  that  such  person  was  tion,  and  not  merely  upon  an  officer  or 
at  the  time  of  service  within  the  state  agent  residing  in  another  state,  and 
on  business  for  the  corporation,  and  only  casually  within  the  state,  and  not 
that  he  had  stated  that  he  represented  charged  with  any  business  of  the  cor- 
the  defendant,  and  that  his  name  ap-  poration  there."  Ci/ii»^  Lafayette  Ins. 
peared  in  the  city  directory  of  the  city  Co.  v.  French,  18  How.  (U.  S.)  404;  Si. 
of  his  residence  as  '*  manager  *'  of  the  Clair  v.  Cox,  106  U.  S.  350;  Fitzgerald, 
defendant.  It  was  held  that  there  was  etc.,  Constr.  Co.  v.  Fitzgerald,  137  U. 
not  sufficient  evidence  to  justify  a  find-  S.  98;  Mexican  Cent.  R.  Co.  v.  Pink- 
ing that  such  person  was  managing  ney,  149  U.  S.  194;  In  re  Hohorst,  150 
agent    of    the   defendant    within    the  U.  S.  653. 

meaning    of    the    statute.      Coler    v.  General  Manager  in  State  on  Flearare 

Pittsburgh  Bridge  Co.,  146  N.  Y.  281.  Trip.  —  Where  the  general  manager  of 

1.  Mars  V,  Oro  Fino  Min.  Co..  7  S.  a  foreign    corporation   which   had   no 

Dak.  605.  place  of  business  in  the  state,  though 
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Into  another  state  on  business  for  the  corporation,  service  made 
upon  him  there  is  sufficient  to  bind  the  corporation  in  a  suit  con- 
nected with  such  business.* 

In  State  Conrti.  —  In  most  of  the  state  courts  the  federal  doctrine 
is  upheld,  and  service  upon  an  officer  temporarily  present  in  the 
state  will  confer  no  jurisdiction  over  a  foreign  corporation  which 
has  never  done  any  business  in  the  state,  nor  maintained  an  offi- 
cer for  that  purpose,  nor  appointed  any  officer  or  agent  in  the 
state.*    In   some  states,   however,  a  different  view  has  been 

it  occasionally  made  purchases  there  maiatained;  but  the  general  manager 

through  an  agent,  was  lemporarily  in  was  for  the  time  being,  in  ihe  matter 

the  state  on  a  pleasure  trip,  it  was  held  in  which  he  was  sent,  the  corporation, 

that  service  on  him  would  noi  confer  and  I  roughi  to  this  county  and  district 

jurisdiction  over  the  corporation.     St.  the  {Tesence   of    the    corporation    as 

Louis  Wire-Mill  Co.  v.   Consolidated  effectually  as  that  could  be  done.     The 

Barb-Wire  Co.,  32  Fed.  Rep.  802.  corpc  ration  sending  him  to  transact  the 

Offioer  in  State  as  Witness.  —  Where  a  corpc  rate   business    was,    within    the 

foreign  corporation  had  done  business  limicu  of  that  business,  itself  present." 

in  the  state  only  in  selling  a  stock  of  Oorporation  Doing  Business  in  State.  — 

goods  through  a  special  agent  and  in  Where  a  foreign  corporation   made  a 

taking    orders    through    a    traveling  practice  of  selling  its  goods  in  another 

agent,  it  was  held  that  service  upon  state  through  a  selling  agent,  it  was 

its  treasurer    temporarily   within   the  held  that  it  would  be   considered  as 

state  as  a  witness  in  a  lawsuit  would  doing*  business  within  such  state,  and 

not  bind   the  corporation.     American  that  ricrvice  of  process  on  its  president, 

WooJen-Ware   Co.    v.  Stem,    63  Fed.  who  ivas  in  the  state  temporarily  and 

Rep.  676.  not  en  business  for  the  corporation, 

Oilloer  Inveigled  Within  Jurisdiction. —  would   not  be  set  aside  where  such 

Where  the  president  of  a  foreign  cor-  service  was  sufficient  under  the  btate 

poration  was,  for  the  purpose  of  ob-  law.     Cone  v.  Tuscaloosa  Mfg.  Co.,  76 

taining    service,    inveigled    into    the  Fed.  Rep.  891. 

state,  but  was  not  there  on  the  busi-  As  to  suits  against  foreign  corpora* 

ness  of  the  corporation,   it  was  held  tions  doing  business  within  the  state, 

that    service     upon     him    would    not  see  13  Am.  and  Eng.  Encyc.  of  Law 

bind  the  corporation.     Fitzgerald,  etc.,  (2d   ed.),  p.  893,  tit.  Foreign   Corpora* 

Consir.  Co.  v.  Fitzgerald,  137  U.  S.  98.  tions, 

I.Houston    V,   Filer,   etc.,   Co.,   85  2.  Fox  v.  Hale,  etc..  Silver  Min.  Co., 

Fed.  Rep.  757,  wherein  the  court  said:  108  Cal.  369;  Midland  Pac.  R.  Co.  v. 

"A  corporation  is  not  necessarily  found  McDermid,  91  111.  170;  Galveston  City 

in  the  county  or  district  merely  be-  R.    Co.    v.    Hook,   40  111.    App.   547; 

cause  one  of  its  general  officers  may  Crook  v.  Girard  Iron,  etc.,  Co.,  87  Md. 

be  there,  though  the  officer  be  its  gen-  138;  Latimer  v.  Union  Pac.  R.  Co.,  43 

eral  manager.     Bui  when  he  is  in  the  Mo.  105;  Phillips  z/.  Burlington  Library 

county  or  district,  under  charge  of  the  Co.,  141  Pa.  St.  462;  Aldrich  v.  Anchor 

corporation,  to  do  something  with  re-  Coal  Co.,  24  Oregon  32;  Carstens  v, 

spect  to  the  business  upon  which  the  Leidigh,  eic.   Lumber  Co.,  18  Wash, 

suit  is  brought,  and  when  his  being  450.     And  see  Mulhearn  z/.  Press  Pub. 

there  is  not  the  result  of  fraudulent  Co.,  53  N.  J.   L.    150;  Barney  v.  New 

enticement,  I  can  see  no  reason  why  Albany,  etc.,   R.  Co.,  i   Handy  (Ohio) 

service  on  him  is  not  service  upon  the  571.     See   also  cases  cited  in  13  Am. 

corporation,  or  why  the  corporation  is  and    Eng.    Encyc.   of    Law   (2d    ed.), 

not,  in  his  person  and  during  the  time  p.  893,  tit.  Foreign  Corporations. 

covered  by  his  presence  for  such  a  pur-  Officers  Present  on  Private  Business. — 

pose,  itself  present  in  the  county  or  Under     a     statute     allowing    process 

district.     Had    the    matter    been    the  against  a    corporation   to    be    served 

manager's  individually,  and   the  suit  under  certain  conditions  by  leaving  a 

been  against  him  Individually,  there  copy  with  any  director  found  in  the 

can   be   no  doubt  the   service,  under  county  where  the  suit  is  brought,  a 

the  circumstances  stated,  ought  to  be  foreign  corporation  cannot  be  bound 
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entertained.^  Thus  in  New  Fi^r^^  it  is  held  that  process  against 
a  foreign  corporation  may  be  served  upon  an  officer  temporarily 
within  the  state  in  pursuit  of  his  own  business,  where  the  cause 
of  action  arose  in  the  state,  although  the  corporation  has  no 
property  therein.* 

(6)  Plaintiff  in  Suit.  —  Process  against  a  foreign  corporation 
cannot  be  legally  served  on  a  person  who  is  a  plaintiff  in  the 
suit ;  ^  and  such  service  is  void,  regardless  of  whether  or  not  the 

by  a  service  on  one  of  its  directors  who  held  that  service  upon  the  president  of 

is  in  the  county  on  private  business  of  a  foreign  corporation  temporarily  pres- 

his  own,  and  not  on  that  of  the  cor-  ent  within  the  state  is  sufficient  to  bind 

poration.     Silsbee  ».  Quincy  Hotel  Co.,  the  corporation.     Gravely  t'.  Southern 

30  III.  App.  204.  Ice  Mach.  Co.,  47  La.  Ann.  389. 

Officer  Attending  Trial  of  Lawsnit.  —  2.  Hiller  v.  Burlington,  etc.,  R.  Co., 

The  superintendent  of  a  foreign  cor-  70   N.    Y.    223;    Pope  v.  Terre  Haute 

poration,    temporarily    present   in  the  Car,   etc.,  Co.,  87   N.   Y.  137,  24  Hun 

state  attending  the  trial  of  a  lawsuit,  (N.   Y.)  238;    Porter  v.  Sewall  Safety 

and  not  engaged   in  transacting  any  Car  Heating  Co..  (Supm.  Ct.)  23  Abb. 

corporate  business,  cannot  be  ser^^ed  N.  Cas.  (N.  Y.)  233. 

with  process  so  as  to  bind  the  corpora-  In   Pope  v.  Terre  Haute  Car,  etc., 

tion.     Fox  V.  Hale,  etc.,  Silver  Min.  Co.,    87    N.    Y.    137,   in   speaking  of 

Co.,  ro8  Cal.  369.  actions  against    foieign  corporations, 

1.  Micliigan.  —  In  Newell  v.  Great  Earl,  J.,  said:  *' The  manner  in  which 
Western  R.  Co.,  19  Mich.  336,  it  was  such  an  action  may  be  commenced  is 
held  that,  under  the  existing  statutes,  specially  provided  in  section 432  of  the 
service  upon  an  officer  temporarily  Code.  That  provides  that  personal 
present  in  the  slate  would  not  bind  the  seivice  of  the  summons  upon  a  foreign 
corporation.  But  in  later  cases,  de-  corporation  may  be  made  by  delivering 
cided  under  How.  Slat.  Mich.,  g  8145,  a  copy  thereof  within  the  state  to  the 
it  was  held  that  where  a  cause  of  president,  secretary,  or  treasurer  there- 
action  against  a  foreign  corporation  of.  In  order  to  make  such  service 
arose  within  the  state,  service  upon  effectual,  it  is  not  needful  that  the  ofli* 
any  officer  or  agent  found  in  the  state  cer  served  should  be  here  in  his  official 
was  sufficient,  although  he  was  not  capacity,  or  engaged  in  the  busi- 
there  upon  official  business  for  the  cnr-  ness  of  the  corporation,  or  that  the 
poration  and  was  not  specially  author-  corporation  should  have  any  property 
ized  for  such  service.  Shickle,  etc.,  within  this  state,  or  that  the  cause  of 
Iron  Co.  V.  S.  L.  Wiley  Cotistr.  Co.,  61  action  should  have  arisen  within  this 
Mich.  226:  Detroit  First  Nat.  Bank  v.  state." 
Burch,  80  Mich.  242.  Jurisdiotion  to  Bender  Personal  Jndg- 

Minnesota.  —  Under  Act  February  28,  ment. —  In  Hulbert  t/.  Hope  Mut.  Ins. 

1866,  authorizing  process  against  a  cor-  Co.,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr. 

poration   to   be   served  on  its  general  (N.    Y.)  275,   it  was  said  that  service 

agent,    it    was    held    that,    where    a  upon   the   president  of  a  foreign  cor- 

foreign    corporation    had    no    agency  poration  temporarily  in   the  state  did 

within  the  state,  service  on>its  general  not,  in  the  absence  of  a  voluntary  ap- 

agent    temporarily    in    the    state   was  pearance  by  the  corporation,  give  the 

sufficient.     (Wilson,  C.  J.,  dissenting,)  court  jurisdiction    to   render  personal 

Guernsey    v.    American    Ins.    Co.,    13  judgment  against  the  defendant.    Such 

Minn.   278.     But  see  State  v.  District  a   service   must   be    regarded    for    all 

Ct.,  26  Minn.  234.  practical   purposes  as  simply  a  statu- 

Nebraska.  —  Where  a  foreign  corpora-  tory  notice  that  proceedings  are  about 

tion  contracted  a  debt  in  Nebraska  for  to  be  instituted  against  the  defendant's 

labor  and   materials,  it   was  held  that  property.     See  also  Brewster  v.  Michi- 

service    therein    upon    the    managing  gan  Cent.  R.  Co.,  (Supm.  Ct.  Spec.  T.) 

agent  was  sufficient,  although   he  was  5  How.   F*r.  (N.  Y.^  183;  Bates  v.  New 

but     temporarily     within     the     state.  Orleans,  etc..  R.  Co  ,  (Supm.  Ct.  Gen. 

Klopp     V.    Creston     Citv     Guarantee  T.)  4  Abb.  Pr.  (N.  Y.)  72. 

Waterworks  Co.,  34  Neb.  808.  3.  Rehm  v.  German  Ins.,  etc.,  Inst., 

Looiaiana. —  In  Louisiana  it  has  been  125  Ind.  135.     And  see  supra^  VIII.  i. 
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statute  contains  a  provision  forbidding  such  service.^ 

(7)  Service  After  Termination  of  Agency.  —  Ordinarily  service 
upon  a  person  whose  connection  with  the  foreign  corporation  has 
terminated  will  not  bind  the  corporation;*  but  where  the  agency 
has  continued  to  exist  in  fact,  although  nominally  terminated, 
service  on  such  agent  will  be  sufficient.' 

(8)  Showing  Agency  of  Person  Served.  —  A  foreign  corporation 
is  not  bound  by  service  on  an  officer,  agent,  or  other  person, 
unless  it  is  made  to  appear  that  such  person  sustains  a  relation 
to  the  corporation  authorizing  service  on  him.*    Whether  or  not 

a.  (7)  Person  Who  Is  Plaintiff  in  poration  was  served  made  an  affidavit 
Suit,  that  he  was  not  at  the  time  of  service 
Officer  Attorney  in  Fact  for  Plaintiff.  —  an  officer  of  the  corporation,  but  ad- 
Process  against  a  foreign  corporation  mitted  that  he  was  the  principal  stock- 
cannot  be  served  on  an  officer  of  the  holder  and  had  been  chief  officer  a  few 
corporation  who  is  also  attorney  in  fact  months  before  the  time  of  service, 
for  the  plaintiff  in  the  suit.  George  v.  without  stating  the  facts  which  brought 
American  Ginning  Co.,  46  S.  Car.  i.  about  the  change  of  relation,  it  was 

1.  Rehm  v.  German  Ins.,  etc.,  Inst.,  held  that  a  motion  to  set  aside  the 
125  Ind.  135.  service  on  the  ground  that  it  was  not 

2.  Winney  v.  Sandwich  Mfg.  Co.,  86  made  on  a  proper  officer  would  be  de- 
Iowa  608;  Hass  V.  Security  Ins.  Co.,  nied.  Wamsley  v.  Horton,  68  Hun 
57  N.  J.  L.  388.     See  also  supra,  VIII.  (N.  Y.)  549. 

1 .  a.  (6)   Officer  or  Agent  After  Ter^  On  Stockholder  After  Tranifor  of  Stoek. 

mination  of  Relation.  —Under  Colo.   Code  Civ.  Pro.,  §  40, 

Service  on  President  After  Seiignation.  authorizing  process  against  a  foreign 

—  Where  the  person  served  as  presi-  corporation    which   has   no   officer  or 

dent  of  a  foreign  corporation  had,  pre-  agent   within  the  state,  to  be  served 

vious  to  that  time,  resigned  his  office  upon  a  stockholder,  service  upon  one 

and  ceased  to  have  official  connection  who  has  gratuitously  transferred  his 

with  the    corporation,   which    fact  he  stock  10  trustees,  whose  names  he  does 

communicated  at  the  time  of  the  serv-  not  know,  for  some  unknown  purpose, 

ice,  it  was  held  that  the  service  was  and    at    the    same   time    contributes 

not  sufficient.    Sturgis  v.  Crescent  Jute  money  to  cover  the  expenses  of   the 

Mfg.   Co.,  (Supm.   Ct.  Gen.  T.)  lo  N.  transfer,  is  sufficient  to  bind  the  cor- 

Y«  Supp.  470.  poration.      Colorado    Iron    Works    v. 

On  Discharged  Agent. —  Where  the  Sierra  Grande  Min.  Co.,  15  Colo.  499. 
agent  of  a  foreign  corporation  on  whom  Iowa  —  Where  Corporation  Ceosee  to  Bo 
process  was  served  had  been  dis-  Bnainesi  in  State.  —  Where  a  foreign 
charged  from  the  employ  of  the  cor-  corporation  doing  business  in  the  state 
poration,  a  fact  of  which  the  plaintiff  has  appointed  an  agent,  it  is  conclu- 
was  aware,  it  was  held  that  a  judg-  sively  presumed  to  have  assented  to  a 
ment  by  default  against  the  corporation  statute  providing  that  when  such  com- 
rendered  on  such  service  should  be  pany  shall  cease  to  do  business  in  the 
set  aside.  San  Pedro  Cattle  Co.  v.  state  the  agent  last  designated  by  it  to 
Williams,  (Ariz.  1894)  36  Pac.  Rep.  34.  receive  service  shall  be  deemed  to  con- 
See  also  Winney  v.  Sandwich  Mfg.  Co.,  tinue  as  its  attorney  for  such  purpose. 
86  Iowa  608.  Green  V.  Equitable  Mut.L.,  etc.,  Assoc, 

8.  Gross   V.   Nichols,   72   Iowa  239,  105  Iowa  628. 

wherein  the  time  named  in  the  contract  4.  Southern    BIdg.,   etc.,   Assoc,   v. 

of  agency  between   the  defendant,  a  Hallum,  59  Ark.  583. 

foreign  corporation,  and  the  agent  on  Insufficient  Showing  of  Agency.  —  An 

whom  the  original  notice  was  served,  indorsement  of  acceptance  of  service 

had  expired  prior  to  the  service,  but  on  behalf  of  a  foreigq  corporation,  by 

the  agency  still  continued  to  exist  in  patties   who    therein    describe    them- 

fact.  selves  as  agents  of  the  corporation,  has 

Termination  of  Connection  Not  Snffi-  no  legal  force  by  itself  as  evidence  of 

ciently  Shown.  —  Where  the  person  on  the  fact  of  such  agency,  or  as  proof  of 

whom  process  against  a  foreign  cor-  such  service,  as  the  law  contemplates. 
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the  person  served  bears  the  required  relation  to  the  corporation, 
is  a  matter  of  fact  for  the  trial  court.  ^ 

3.  Mnnioipal  Corporations.  —  A  treatment  of  the  service  of  pro- 
cess on  municipal  corporations  will  be  found  in  a  previous  volume 
of  this  work.^ 

4.  Bailroad  Companies  —  a.  Service  Regulated  by  Statute. 

—  The  service  of  process  on  railroad  companies  is  usually  regu- 
lated by  statute,  and  where  such  is  the  case,  the  service  must  be 
made  in  accordance  with  the  direction  of  the  statute.*  Some- 
times statutes  providing  special  methods  for  service  on  railroads 
have  been  held  to  be  supplementary  to  other  statutory  methods 
formerly  provided.* 

Hebel  v,  Amazon  Ins.  Co.,  33  Mich,  etc.,   R.    Co.    v.   Thompson,   62  Ind. 

400.  87. 

Beoords  of  Corporation  Soffioient  EyI-  Foreign  Bailroad  Allowed  to  Enter  State, 

denoe.  —  In  Childs  v.  Harris  Mfg.  Co.,  —  Where  a  foreign  railroad  is  author- 

104  N.  Y.  477,  it  was  held  that  for  the  ized  by  statute  to  extend  its  lines  into 

purpose  of  denying  a  motion  to  set  another  state  on  condition  that  it  shall 

aside  service  the  records  of  the  defend-  be  liable  to  suit  in  the  latter  state  in 

ant  corporation,  showing  the  election  the  same  manner  as  domestic  corpora- 

of  the  person  on  whom  service  was  tions,  this  does  not  authorize  service 

made,  as  a  director  of  the  company,  upon  it  in  the  manner  prescribed  for 

were  sufficient  evidence  of  that  fact.  domestic  corporations,  but  the  service 

Certifloate  of  Seryice  Prima  Facie  Evi-  must  be    made   in    the   manner  pre- 

denoe.  —  A  certificate  of  service  by  the  scribed   by   the  statute    allowing  the 

officer  making  the  service,  that  the  per-  road  to  come  into  the  state.     Quade  v. 

son  served  was  the  agent  of  a  foreign  New  York,  etc.,  R.  Co.,  59  N.  Y.  Super, 

corporation  transacting  business  within  Ct.  479. 

the  state,  \s  prima  facie  sufficient  evi-  Statutory  Method  Exolndve.  —  In  an 
dence  that  the  agent  represented  the  action  brought  against  a  railroad  corn- 
corporation  in  the  business.  St.  Clair  pany  before  a  justice  of  the  peace,  the 
V,  Cox,  106  U.  S.  350.  mode  of  service  of  summons  prescribed 

Preenmption  of  I^per  Service.  —  In  by  Ohio  Act  of  March  21,  1850.  was 

King  V.   National   Min.,  etc.,  Co.,   4  held  to  be  exclusive  of  any   and  ail 

Mont.  I,  ii  was  held  that  where  there  other  methods,  and  the  method  pre- 

was  no  showing  in  the  record  as  to  scribed   by  section  15  of  the  Act  of 

whether  a  summons  had  been  served,  March  14,  1853,  ^^s  held  not  to  apply 

or  the  manner  of  service,  upon  a  foreign  in  suits  against  railroads.     North   v, 

corporation,  it  would  be  presumed  that  Cleveland,  etc.,  R.  Co..   10  Ohio  St. 

due  service  had  been  made  upon  an  548. 

authorized  agent.  Kiohigan  —  Statute  Hot  Applicable  to 

1.  Pollock  V.  Carolina  Interstate  Foreign  Bailroad. —  How.  Annot.  Stat. 
Bldg.,  etc.,  Assoc,  48  S.  Car.  65.  See  Mich.,  §  8147,  providing  that  process 
also  Hester  v.  Rasin  Fertilizer  Co.,  33  against  a  railroad  company  in  the  state 
S.  Car.  609.  may  be  served  upon  a  conductor  or 

2.  See  the  article  Municipal  Cor-  weigh-master,is  merely  supplementary 
poRATiONS,  vol.  14,  p.  231.  to  sectiou  8137,  applying  only  to  do- 

8.  Union  Pac.  R.  C.  v,  Pillsbury,  29  mestic  corporations,  and  a  foreign  rail- 
Kan.  652.  Matters  of  practice  relating  road  company  cannot  be  served  under 
to  railroad  companies  in  common  with  such  statute.  Grand  Trunk  R.  Co.  v. 
other  corporations  will  be  found  treated  Wayne  Circuit  Judge,  106  Mich.  248. 
under  the  appropriate  heads  in  the  4.  Kichigan.  —  How.  Stat.  Mich., 
foregoing  seciionjs.  §  8137,  providing  that  process  against 

Action  for  Killing  Stock.  —  In  Indiana  a  corporation  may  be  served  on  any 

the  process  in  an  action  against  a  rail-  officer  or  agent,  applies  to  railroads, 

road  company  for  killing  live  stock  notwithstanding    section    8147,  which 

must  be  served  as  prescribed  in  i  Ind.  provides  for   the    service  of    process 

Rev.  Stat.,  p.  752,   ^  3.      Louisville,  against    railroads    upon    any    station 
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b.  Service  on  Whom  —  (i)  In  General.  —  The  service  of  pro- 
cess on  railroad  companies  being  a  matter  regulated  by  statute, 
it  follows  that  the  service,  to  be  valid,  must  be  made  upon  the 

person   or  persons   designated  in   the  statute.^     And   it  must 

agent  or  ticket  agent,  the  latter  being  Detroit  v.   Wabash,   etc..   R.   Co.,  63 

intended  to  extend  raiber  than  to  re-  Mich.  712. 

strict  the  facilities  for  serving  railroad  The  Attorney  of  a  Bailroad  Company  is 
companies.  Turner  v,  St.  Clair  Tun-  not  a  proper  person  on  whom  to  serve 
nel  Co.,  102  Mich.  574.  process  against  the  company  in  pro- 
Mich.  Act  1855,  §  49,  relating  to  jus-  ceedings  to  open  a  street  across  its 
tices'  courts,  did  not  repeal  Mich,  premises,  he  not  being  one  of  the  per- 
Comp.  Laws,  §  4849,  authorizing  the  sons  specified  by  statute.  Detroit,  etc., 
service  of  process  against  railroad  com-  R.  Co.  v.  Detroit,  49  Mich.  47. 
panics  upon  conductors,  etc.  Fowler  A  Traok  Master  of  a  railroad  company 
V.  Detroit,  etc.,  R.  Co.,  7  Mich.  79.  is  not  an  agent  on  whom  process  can  be 

Texas.  —  In  Houston,  etc.,  R.  Co.  v.  served  under  the  Iowa  statute,  he  being 

Willie,  53  Tex.  318.  it  was  held  ihat  the  neither  an  officer  nor  a  clerk  engaged 

Texas  Act  of  March  21,  1874,  §  ^i  and  in  the  active  management  of  the  busi- 

the  Act  of  April  17,  1874,  were  not  in-  ness  of  the  corporation.    Richardson  tf. 

tended  to  repeal  the  Act  of  February  7,  Burlington,  etc.,  R.  Co..  8  Iowa  260. 

1854,  relating  to  service  upon  railroads.  Solicitor  of  BnidneM.  —  A  person  em- 

and  thai  service  under  the  last  men-  ployed  by  a  foreign  railroad  for  the 

tioned   Act    was    sufficient,    although  sole  purpose  of  soliciting  business,  and 

made  after  the  passage  of  the  Acts  of  having  no  authority  to  sell  tickets  or 

1874.  make  contracts,   is   not  an   officer  or 

1.  Union  Pac.  R.  Co.  v.  Pillsbury,  29  agent  on  whom  process  against  such 

Kan.  652.  company  may  be  served,  under  ///inois 

Hissonri— Hearest  Station  or  Freight  Rev.  Stat.  1891,  c.  no,  g  5,  providing 

Agent.  —  Under  Mo.  Rev.  Stat.,  §  2521,  for  service,  in  the  absence  of  the  presi- 

notice   in  a    garnishment  proceeding  dent,  on  any  agent  found  in  the  county, 

against  a  railroad  must  be  served  on  although  such  person  is  supplied  by 

the  nearest  station  or  freight  agent  of  the  company   with   desk   room  in  an 

the  company.     Mangold  v.  Dooley,  89  office  partly  occupied  by  other  com- 

Mo.   Ill;    Dunn  v.   Missouri  Pac.    R.  panics  and    having    the    defendant's 

Co  ,  45  Mo.  App.  29.  name  on   its  windows.     Fairbank   v, 

A  Section  Foreman  of  a  railroad  com-  Cincinnati,  etc.,  R.  Co.,  54  Fed.  Rep. 

pany  may  properly  be  served  with  pro-  420.     See  also   Maxwell  v.  Atchison, 

cess  against  the  company  under  section  etc.,  R.  Co.,  34  Fed.  Rep.  286. 

68/1  of  the  Kansas  Civil  Code,  allow-  Railroad  System  —  Agent  of  Domettio 

ing  service  upon  *' a  local  superintend-  Member.  —  Where     several     railroad 

ent  of  repairs,"  where  it  appears  that  companies,    which    are    separate  and 

the  company  has  designated  no  person  distinct  corporations,  form  a  **system," 

or  officer  upon  whom  service  may  be  running  trains  and  doing  business  in 

made.     St.   Louis,  etc.,   R.  Co.  v.   De  the  state,  service    against    a    foreign 

Ford,  38  Kan.  299.  member  of  the  system  may  be  served 

Locomotive  Engineer.  —  Under  New  upon  the  general  manager  of  a  do- 
Jersey  Corporation  Act,  §  88,  allowing  mestic  member  who  solicits  and  ob- 
process  against  a  foreign  corporation  tains  freight  and  passenger  business 
to  be  served  upon  "  any  officer,  di-  for  the  system,  such  officer  being  con- 
rector,  agent,  clerk,  or  engineer,"  sidered  the  "  managing  and  business 
service  upon  a  locomotive  engineer  of  agent  "  in  the  state  of  such  foreign  cor- 
a  foreign  railroad  is  sufficient.  Devere  poration,  under  California  Code  Civ. 
V.  Delaware,  etc.,  R.  Co.,  60  Fed.  Rep.  Pro.,  §  411;  and  the  fact  that  the 
886.  foreign  railroad  has  never  designated 

A  Commercial  Agent  of  a  railroad  com-  him  as  its  agent  will  not  affect  the 
pany  is  not  a  proper  person  upon  validity  of  the  service.  Norton  v, 
whom  to  serve  process  against  ihe  Atchison,  etc.,  R.  Co.,  6t  Fed.  Rep. 
company  under  the  Michigan  statute  618,  reversing  97  Cal.  388. 
(How.  Stat.  Mich.,  §  8147,  as  amended  After  the  Dissolntion  of  a  Bailroad  Cor- 
by Laws  of  1885,  Act  207),  authorizing  poration  by  force  of  Mo.  Rev.  Stat., 
service  on  a  station  or  ticket  agent.  §  2664^  service  upon  the  president  o( 
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appear  of  record  that  the  person  on  whom  the  process  was  served 
bore  at  that  time  a  relation  to  the  corporation  authorizing  such 
service  on  him.* 

On  Proiident  or  Othor  Chief  OfBoor.  —  It  is  usually  sufficient  to  serve 
process  against  a  railroad  on  its  president  or  other  head  officer.* 

On  Managing  Agent.  —  The  statutes  frequently  provide  that  the 
process  may  be  served  on  a  managing  agent  of  the  railroad.^ 

On  Tieket  Agent.  — In  some  jurisdictions  service  upon  a  ticket 
agent  of  a  railroad  company  is  sufficient  to  bring  the  company 
into  court ;  *  but  under  the  statutes  of  some  states  such  agent 

managing  officer  will  confer  no  juris-  ice  can  be  made  under  N.  Y.  Code  Civ. 
diction  over  the  defunct  corporation.  Pro.,  §  432,  subdiv.  3.     Sterett  v,  Den- 
Ford  V,   Kansas  City,  etc.,  R.  Co.,  52  ver,  etc.,  R.  Co.,  17  Hun  (N.  Y.)  316. 
Mo.  A  pp.  439.  A  baggage-master  of  a  railroad  com- 

1.  Montgomery,  etc.,  R.  Co.  v.  Hart-  pany  is  not  a  '*  managing  agent"  on 
well,  43  Ala.  508.  And  see  cases  cited  whom  service  can  be  made  under  the 
supra^  VIII.  I.  a,  (3)  Shottfing  Agency  New  York  statute.  Flynn  v.  Hudson 
of  Person  Served,  River  R.  Co.,  (Supm.  Ct.  Spec.  T.)  6 

2.  Branham  v.   Ft.  Wayne,  etc.,  R.  How.  Pr.  (N.  Y.)  308. 

Co.,  7  Ind.  524:  Glaize  v.  South  Caro-  New    Jersey  —  Saperintendent    Hot   a 

lina  R.  Co.,  i  Sirobh.   L.  (S.  Car.)  70.  "Manager."  —  Under  a  statute  provid- 

See  also  Mitchell  v.  Southwestern  R.  ing  ihat  in  suits  against  a  corporation 

Co.,  75  Ga.  398.  service  shall  be  made  on  the  president. 

Texas  —  Preeident,  Seoretaryi  and  Local  treasurer,  cashier,  or  clerk,  or,  if  none 

Agent.  —  Service  of  process  against  a  of  such  officers  can  te  found,  on  any 

railroad  on  the   president,    secretary,  of  the  directors  or  managers,  it  was 

and  local  ageni,  is  sufficient  under  Tex.  held  that  service  on  the  superintendent 

Rev.    Stat.,   art.    1223.     Illinois    Steel  of  a  railroad  company  was  not  suffi- 

Co.   V,  San  Antonio,  etc.,  R.  Co.,  67  cient,  he  not  being  a  "  manager  "  of 

Fed.  Rep.  561.  the  corporation  within  the  meaning  of 

Virginia — Vioe-Preiident  and  General  the  statute.  Pennsylvania  R.  Co.  v. 
Superintendent. —  Under  the  Va.  Acts  Bennett,  47  N.  J.  L.  275. 
1883-84,  p.  701,  service  upon  a  vice-  Missoari  —  Materials  Fomiihed  to  Sab- 
president  and  the  general  superintend-  Contractor.  —  Under  Rev.  Slat.  Mo. 
ent  of  a  railroad  company  is  sufficient  1889,  §  2565,  providing  that  in  proceed- 
to  give  jurisdiction.  Norfolk,  etc.,  R.  ings  to  charge  a  railway  company  with 
Co.  V.  Cottrell,  83  Va.  512.  personal    liability  for    materials    fur- 

3.  Bank  of  Commerce  v.  Rutland,  nished  to  a  subcontractor  for  the  con- 
ctc,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  10  siruction  of  its  road,  service  shall  be 
How.  Pr.  (N.  Y.)  I.  As  to  who  is  a  upon  an  engineer,  agent,  or  other  per- 
managing  agent,  see  j»/ra,  VIII.  i.  a.  son  employed  by  the  company,  having 

S13)  ip)  Who  Is  Managing  Agent;  2.  d,  charge  of  the  section  of  the  road  on 

4)  (^)  Who  Is  Managing  Agent,  which  such  materials  were  furnished, 

A  Division  Superintendent  in  charge  of  it  was  held  that  service  upon  the  gen- 
that  part  of  the  railroad  where  the  eral  manager  of  the  railroad  was  in- 
cause  of  action  arose,  and  under  whose  sufficient,  where  it  did  not  appear  that 
orders  the  servants  and  agents  of  the  such  manager  had  immediate  super- 
company  located  wiihin  that  division  vision  of  the  section  of  the  road  on 
perform  the.'r  duties,  is  a  managing  which  the  materials  were  used.  Ra- 
agent  on  whom  process  may  be  served  pauno  Chemical  Co.  v.  Greenfield,  etc., 
under  N.  Y.  Code  Civ.  Pro.,  §  431.  R.  Co.,  59  Mo.  App.  6. 
Rochester,  etc.,  R.  Co.  v.  New  York,  4.  Xentnckj.  —  Under  the  Code,  §  51, 
etc.,  R.  Co.,  48  Hun(N.  Y.)  190;  Bray-  subdiv.  3,  allowing  process  against  a 
ton  V.  New  York,  etc.,  R.  Co.,  72  Hun  corporation  to  be  served  in  the  county 
(N.  Y.)  602.  wherein  the  action  was  brought,  upon 

An  Assistant  Secretary  of  a  Foreign  the  defendant's  chief  officer  or  agent 

Bailroad  whose  duty  is  limited  and  who  who  may  be  found  therein,  it  was  held 

acts  only  under  express  direction,  is  that  service  on  a  local  ticket  a^ent  of 

Dot  a  managing  agent  on  whom  serv-  a  railroad  in  the  county  in  which  the 
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is  not  a  proper  person  on  whom  to  make  service.* 

On  sution  Agent.  —  In  many  of  the  states  the  statutes  allow  pro- 
cess against  a  railroad  company  to  be  served  on  a  station  agent 
of  the  company.* 

suit  was  brought,   he  bein^;   its  only     against    the    company,    under    N.  J. 
agent  in  the  county,  and  the  chief  and     Justice's  Court  Act.  §   i8,    providing 
managing  agent  of  the  deparimeni  of 
which  he  had  control,  was  sufficient. 
Chesapeake,  etc.,  R.  Co.   v.   Cowherd, 
96  Ky.  113. 

Ticket  Agent  of  Union  Depot.  —  A  per- 
son on  ivh«>m  process  was  served  as  a 
ticket  a^enl  of  the  defendant  railroad 
made  affidavit  that  he  was  not  an 
agent  of  the  railroad,  but  an  agent  of 
a  union   depot   company,  and   in  that 


for  service  on  the  president,  treasurer, 
cashier,  or  clerk  of  the  corporation,  and 
if  not  found,  on  any  of  the  directors 
or  managers  thereof.  Pennsylvania 
R.  Co.  V.  Kreitzman,  57  N   J.  L.  60. 

2.  Hudson  v,  St.  Louis,  etc.,  R.  Co.. 
53  Mo.  525;  State  v.  Hannibal,  etc.,  R. 
Co.,  51  Mo.  532;  Talbot  z/.  Minneapolis, 
etc.,  R.  Co.,  82  Mich.  66;  Dinzy  v. 
Illinois  Cent.   R.  Co.,  61   Fed.  Rep.  49 


capacity  sold  the  tickets  of  the  defend-  (decided  under  Iowa  Code,  §  261 1). 

ant  furnished  him  by  his  employer.    It  Alabama,  —  Under  Code,  §  1714,  pro' 

was  held  that  as  he  sold   the  tickets  of  cess   in  an  action  against  a   railroad 

the  defendant  furnishei  him   for  that  company  for  injuries  to  stock  may  be 

purpose,  he   might   properly    be   con-  served  upon  a  "  depot  agent "  without 


sidered  as  its  ticket  agent  upon  whom 
the  service  might  be  made.  Union 
Pac.    R.  Co    V.   Novak,  6r   Fed.   Rep. 

573. 
A  person  in  the  employ  of  a  union 

depot  company  to  sell  the  tickets  of  the 

several  roads  using  the  depot  under 

contract   with  the  depot  company,  is 

an  "  acting  ticket  agent  "  of  the  several 

railroads  within  the   meaning  of  Gen. 

Stat.  Minn.  1894,  §  5202,  and  service 

upon  him  will  give  jurisdiction  in  an 

action    against    one   of    those    roads. 

Hillary   v.   Great   Northern  R.  Co.,  64 

Minn.  361. 

Person  Served  ai  "  Agent "  of  Company. 

—  A  justice  does  not  acquire  jurisdic- 


the  affidavit  required  by  section  2935 
in  other  actions  against  corporations, 
where  service  is  not  made  on  one  of 
the  chief  officers.  East  Tennessee,  etc.. 
R.  Co.  V.  Bayliss,  74  Ala.  150. 

In  Arkansas,  process  against  a  rail- 
road company  may  be  served  upon  any 
station  agent  or  other  person  having 
control  of  any  of  the  company's  busi- 
ness, who  has  to  report  to  the  com- 
pany, or  upon  the  clerk  or  agent  of  any 
station  in  the  county  where  it  is  issued. 
Ex  /.  St.  Louis,  etc.,  R.  Co..  40  Ark. 

141. 

Georgia.  —  In  a  suit  against  a  rail- 
road company,  brought  in  the  county 
where  the  injury   complained  of  oc- 


tion   in   garnishment  over  a   railway  curred,  service  upon  a  station  agent  in 

company  on  return  of  set  vice  upon  a  that  county,  and  service  of  a  second 

specified  person,  described  merely  as  original  of  the  declaration  and  process 

"  agent  of  the   within  named  defend-  upon  the  president  of  the  company, 

ant,"  and  the  appearance  of  some  per-  was  held  sufficient  to  give  jurisdiction, 

son    of    a   different   name   describing  Mitchell    v.  Southwestern  R.  Co.,  75 

himself  as"  ticket ai^ent of  said  road."  Ga.  398.     See  also  Central   R.  Co.  v. 

Lake  Shore,  etc.,  K.  Co.   v.   Hunt,   39  Smith,  69  Ga.  268;  Atlanta,   etc.,   R. 

Mich.  469.                         ^  Co.  V,  Harrison,  76  Ga.  757. 

1.  Foreign  Bailroad  —  Nno    York.  —  In  Kansas,  process  against  a  railroad 

A  person  who  merely  sells  tickets  for  company  may  properly  be  served  on 

a  foreign  corporation   having  no  office  the  depot  and  ticket  agent  of  the  com- 

and  doing  no  business  within  the  state  pany,  where  no  person  has  been  desig- 

is   not  a   managing    agent   on    whom  nated  in  the  county  on  whom  service 


may  be  made.     Missouri,  etc.,  R.  Co. 
V.  Crowe,  9  Kan.  496. 
Mississippi'  —  Under     Code      1880, 
1529.   service   of   process  on  a  sia- 


process  can  be  served  under  the  New 
York  statutes.  Doty  v.  Michigan 
Cent.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec. 
T.)  8  Abb.  Pr.  (N.  Y.)  427. 

New  Jersey,  —  A  local  ticket  agent  lion  agent  will  give  jurisdiction  over 
of  a  foreign  railroad  company  doing  the  railroad  company,  regardless  of 
business  in  the  state  is  not  a  proper  whether  or  not  its  principal  place  of 
person    on    whom     to    serve    process     business  is  in  the  county  in  which  the 
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Os  Load  Agnt.  —  In  some  states  it  is  provided  that  process 
against  a  railroad  company  may  properly  be  served  upon  a  local 
agent  of  the  company  representing  it  in  the  county  in  which  the 
suit  is  brought.^ 

A  I^fight  m  Pajtangar  Agent  of  a  railroad  company  who  is  invested 
with  some  degree  of  independent  discretion  and  control  is,  as  a 
general  rule,  a  proper  person  on  whom  to  serve  process  against 
the  company.* 

salt   is    broagbl.    Alabama,  etc.,   R.  partment  of  a  foreign  railroad  company 

Co.  V,  Bolding,  69  Miss.  255.  is  a  '*  managing  agent  "  on  wbom  pro- 

In  South  CaioUaa,  process  against  a  cess  against  the  railroad  may  be  served, 

foreign  railroad  company  having  prop-  notwithstanding  the  railroad  also  has 

criy  in  the  state  may  be  served  on  a  another  agent  in  the  state  in  charge  of 

resident  station  agent,  in  a  cause  of  its  freight  department.     Tachband  v, 

action  arising  within  the  state.     Little-  Chicago,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 

John  V.  Southern  R.  Co.,  45  S.  Car.  96.  T.),  16  Civ.  Pro.  (N.  Y.)  241,  affirmed 

In  Watt  Virginia,  process  against  a  115  N.  V.  437. 

railroad  company,  in  a  suit  to  recover  Texas,  —  A  general  passenger  agent 

damages  for  the    killing  of  a  horse,  for  the  state,    having  an   office   in  a 

may  be  served  upon  a  depot  or  station  county  through  which  the  road  does 

agent  in  the  employ  of  the  company,  not  run,  is  an  agent  upon  wbom  serv- 

residing  in   the    county   or  township  ice  against  the  company  may  properly 

wherein  the  action  is  brought.     Doug-  be  made.     Si.   Louis,   etc.,  R.  Co.  p. 

lass  V,  Kanawha,  etc.,  R.  Co.,  44  W.  Traweek,  84  Tex.  65. 

Va.  267.  Missouri  —  City   Passenger  Agent.  — 

in  Wifconiin,  the  process  in  any  Where  process  against  a  foreign  rail- 
action  for  damages  against  a  railroad  road  corporation  was  served  on  a  city 
company  may  be  served  on  any  station  passenger  agent  of  the  defendant  at 
or  depot  agent  of  the  company;  and  his  business  office  in  St.  Louis,  such 
such  service  is  also  proper  in  an  action  agent  having  charge  of  the  office  at  the 
on  contract  for  labor  and  services,  time  and  no  chief  officer  of  the  defend- 
Ruthe  V.  Green  Bay,  etc.,  R.  Co.,  37  ant  being  found  in  the  city,  it  was  held 
Wis.  344.  sufficient  under  Rev.  Stat.  Mo.  1879, 

Who  If  a  Station  Agent.— In  Detroit  §3481.  New  York,  etc.,  R.  Co.  v. 
V,  Wabash,  etc.,  R.  Co.,  63  Mich.  712,  Estill,  147  U.  S.  591. 
the  court  said:  **  A  station  agent  Freight  Solicitor.  —  Under  Rev.  Stat, 
means  the  agent  locally  in  charge  of  Mo.  1889,  §  2017,  allowing  process 
the  station  or  depot,  and  generally  is  against  a  corporation  to  be  served  on 
not  at  the  end  of  the  road,  but  at  some  '*  an  officer  or  agent  of  such  corpora- 
intermediate  place.  Still  there  may,  tion,"  it  was  held  that  a  freight  solici- 
no  doubt,  be  a  station  agent  &t  the  tor  in  charge  of  a  railway  business 
terminus.  But  that  name  cannot  apply  office  was  a  proper  person  on  whom  to 
presumptively,  if  at  all,  to  any  but  one  serve  process.  Davis  c  Jacksonville 
who  has  general  charge  at  the  place  Southeastern  Line,  126  Mo.  69. 
where  he  acts.  In  large  railroads  there  Indiana  —  Local  Freight  Agent. — 
are  usually,  at  terminal  points,  dis-  Under  Act  March  4,  1853,  as  amended 
tinct  freight  and  passenger  agencies,  by  Acts  Special  Session  1861,  p.  78, 
and  frequently  several  others."  process   against   a    railroad    may    be 

1.  Katzenstein  v.  Raleigh,  etc.,  R.  served  on  a  local  freight  agent,  al- 
Co.,  78  N.  Car.  286:  Galveston,  etc.,  though  there  may  be  a  superintendent 
R.  Co   r*.  Gac^e,  63  Tex.  568.  and  director  of  the  road  residing  in  the 

A  Notioo  of   Taking   Deposition  may  county,  and  conductors  daily  passing 

properly    be    served    upon    the    local  through  the  county  on  the  trains  of  the 

agent  of  a  railroad  company.    Missouri  road.     Toledo,  etc.,   R.  Co.  v.  Owen, 

Pac,  etc.,   R.   Co.   v.  Collier,  6i  Tex.  43  Ind.  405. 

318.  Kentucky  —  Agent  at,  or  Hoarest  to, 

2.  Oonerai  Pawonger  Agent  for  State  County  Seat.—  Under  Civ.  Code,  §  73, 
—  New  York.  —  The  general  agent  in  an  action  against  a  connecting  car- 
within  the  state  for  the  passenger  de-  rier  on  a  contract  of  carriage,  process 
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A  TraveUng  Solioitor  of  Pawonger  BmineM  for  a  railroad  is  not  an  agent 
upon  whom  summons  can  be  served  in  an  action  against  the  com- 
pany, and  service  upon  him  will  be  set  aside  on  motion.* 

On  IHreotor.  —  Under  some  statutes,  service  on  a  director  of  a 
railroad  company  is  sufficient  to  give  jurisdiction  of  the  company.* 

On  Gondnetor.  —  Under  the  Indiana  statutes  the  summons  in  an 
action  against  a  railroad  for  killing  live  stock  may  be  served  on 
the  conductor  of  any  train  passing  into  or  through  the  county 
where  the  injury  to  the  animals  occurred.' 

On  Common  Agent  of  Several  Companiee.  —  It  has  been  held  that  a  per- 
son in  the  employ  of  a  combination  of  railroads  to  secure  freights 
for  the  combination  cannot  be  considered  as  an  agent  of  one  of 
such  roads,  on  whom  process  against  it  may  be  served.^ 

against   such    connecting    road    may  bama,  etc.,  R.  Co.  v.  Burns,  43  Ala. 

properly  be  served  on  the  defendant's  169. 

passenger    or    freight    agent    at    or  8.  Cincinnati,    etc.,  R.   Co.   v,   Mc- 

nearest  to  the  county  seat  of  ihe  county  Dougall,  108  Ind.  179;  LouisviHe,  etc., 

wherein  the  contract  was  made  and  R.  Co.  v.  Cauble,  46  Ind.  277;  Toledo, 

the  action   brought.     Nashville,   etc.,  etc.,  R.   Co.    v.   Owen,  43   Ind.  405; 

R.  Co.  V,  Carfico,  95  Ky.  489;  Nash-  Jefferson ville,  cic,  R.  Co.  v.  Dunlap, 

ville,  etc.,  R.  Co.  v.   Hamilton,  (Ky.  29  Ind.  426;  New  Albany,  etc.,  R.  Co. 

1894)  26  S.  W.  Rep.  537.  V.  Powell,   13  Ind.  373;  New  Albany, 

West  Virginia  —  Agent  in  County  of  etc.,  R.  Co.  v.  Tilton,  12  Ind.  3;  New 

Venue.  —  Under  Code,  c.  50,  §  34,  ihe  Albany,  etc.,  R.  Co.  v.  McNamara,  11 

summons    to    commence     an    action  Ind.  543;  New  Albany,  etc.,  R.  Co.  v, 

against  a  railroad  company  in  a  jus-  Grooms,  9  Ind.  243;  New  Albany,  etc., 

tice's  court    may  properly   be  served  R.   Co.   v.  Chamberlain,  8   Ind.   278. 

upon  the  freij^bt  and  passenger  agent  See  also  Ohio,  etc.,  R.  Co.  v,  Quier,  16 

of  the  company  in  the  county  where  Ind.  440. 

the  suit  is  brought   and  where  such  Statute  Confined  to  Corporations.  —  The 

agent  resides.     Harrow  r.  Ohio  River  statute  applies  only  to  actions  against 

R.  Co.,  38  W.  Va.  71T.  railroad  corporations,  and  service  on  a 

1.  Chicago,  etc.,  R.  Co.  v.  Walker,  9  conductor  will  not  authorize  a  judg- 
Lea  (Tenn.)  475:  Wilson  v.  Northern  ment  against  individuals,  although 
Pac.  R.  Co.,  16  Cine.  L.  Bui.  6,  9  Ohio  they  may  represent  themselves  to  be 
Dec.  (Reprint)  634.  the  lessees  of  the  railroad  and  to  have 

Solioitor   of   Passenger   Business.  —  A  charge  of  its  rolling  stock.     Wright  z/. 

passenger  agent  of  a  foreign  railroad  Gossett,  15  Ind.  119. 

whose  only  duty  consists  in  soliciting  May  Be  Served  on  Other  Agents.  —  Ind. 

travel  for  the  road  is  not  a  proper  per-  Act  1863,  p.  187,  allowing  service  upon 

son  on  whom  to  effect  service,  nocwiih-  a  conductor  in  an  action  against  a  rail- 

sranding  he  may  have  been  employed  foad  for  killing  stock,  is  not  exclusive, 

to  effect  a  compromise  of  the  plaintiff's  and  such  summons   may   be    served 

claim.     Maxwell  v.  Atchison,  etc.,  R.  upon  any  agent  of  the  corporation  as 

Co.,  34  Fed.    Rep.  286;    Fairbank   v,  authorized  by  Ind.  Code,  §  36,  or  by 

Cincinnati,  etc.,  R.  Co.,  54  Fed.  Rep.  the  Act  of  March  4,  1853.     Jefferson- 

420.  ville,  etc.,  R.  Co.  v.  Dunlap,  29  Ind. 

2.  Curtis  V,  Avon,  etc.,  R.  Co.,  49  ^2C>, 

Barb.  (N.   Y  )  148  [ciiing  Wheeler  v,  4.  Kingslev   v.   Great    Northern   R. 

New  York,  etc.,  R.  Co.,  24  Barb.  (N.  Y.)  Co.,  91  Wis.  380. 

414;  New- York,  etc.,  R.  Co.^z/.  Purdy,  A  Person  in  Charge  of  a  Joint  Ware- 

18  Barb.  (N.  Y.)  574].  house  inuniained  by  several  railroads, 

Alabama  —  Direetor  Not  Head  or  ICan-  one  of  which  is  the  defendant,  is  not  a 

aging  Agent.  —  A  director  of  a  railroad  local  agent  of   the   defendant   within 

company  is  not  a  head  or  managing  the   meaning   of    Sayles's  Rev.   Stat, 

agent  thereof  within   the  meaning  of  Tex.,  art.   1223a,  where  such  person's 

the  statute   providing   for  service  on  only  connection  with  the  railroad  exists 

such  head  or  managing  agent.     Ala-  in   the   fact  that    it   pays   part  of  the 
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(2)  Where  Railroad  in  Hands  of  Receiver  —  Senioe  on  Agents.  — 
The  agents  of  a  railroad  company  who  continue  to  perform  their 
duties /after  the  appointment  of  a  receiver  for  the  road  are  con- 
sidered agents  of  the  receiver,*  and  it  is  generally  held  that 
service  upon  the  receiver  through  such  agents  is  sufficient.*  But 
in  some  jurisdictions  it  has  been  held  that  where  the  action  is 
against  the  corporation  and  not  the  receiver,  service  upon  the 
agents  of  the  receiver  is  not  sufficient  to  bind  the  company.* 

running  expenses  of  the  warehouse,  of  the  receivers  of  a  foreign  railroad 

Mexican  Cent.  R.  Co.  v.  Pinlcney,  149  is   sufficient.      Ganebin    v.    Phelan,   5 

U.  S.  194.  Colo.  83. 

Ticket  Agent  of  Union  Depot  Company.  Bervioe  in  Any  Coonty  of  State.  —  In 
—  It  has  been  held  that  the  ticket  Pennsylvania  process  against  the  re- 
agent uf  a  union  depot  company  may  ceivers  of  a  railroad  company  in  an 
be  regarded  as  the  agent  of  the  roads  action  for  injuries  from  negligence 
using  the  depot  and  whose  tickets  he  may  be  served  upon  them  in  any 
sells.  Union  Pac.  R.  Co.  v.  Novak,  61  county  of  the  state  wherein  they  may 
Fed.  Rep.  573;  liillary  t/.  Great  North-  be  found.  Lewis  v,  Seifert,  116  Pa. 
ern  R.  Co.,  64  Minn.  361.  St.  628. 

Texas  —  Copy  Mnit  Be  Left  for  Each  Iowa  —  Doable  Damagjes  for  Iignry  to 
Defendant.  —  Where  process  in  a  suit  Btook.  —  Under  Iowa  Code,  ^  1289, 
against  two  railroad  companies  was  notice  of  a  claim  for  damages  for  in- 
served  upon  a  person  who  was  local  jury  to  stock,  served  upon  a  receiver 
agent  for  both  companies,  it  was  held  and  a  station  agent  in  the  county 
that  a  copy  of  the  citation  should  be  where  the  injury  occurred,  is  sufficient 
left  with  such  agent  for  each  defend-  for  a  recovery  of  double  damages  if 
ant.  Central,  etc.,  R.  Co.  v.  Morris,  the  claim  is  not  paid  within  thirty 
68  Tex.  49.  days.     Brockert  v.   Central    Iowa   R. 

1.  Proctor  V,  Missoari,  etc.,  R.  Co.,  Co..  82  Iowa  369. 

42  Mo.  App.  124;  Grady  v.  Richmond,  Alabama  Statute  Not  Applicable  to  Be- 

etc,  R.  Co.,  116  N.  Car.  952;  Simpson  oeivert.  —  The  Ala.  Code,  p.  592   pro- 

V.   East  Tennessee,   etc.,    R.   Co.,  89  viding  that  where  the  railroad  company 

Tenn.   304.     And   see  Am.  and  Eng.  has  permitted  its  road  to  be  used  or 

Encyc.  of  Law,  title  Receivers,  operated  by  any  other  person  or  cor- 

2.  State  V,  Port  Royal,  etc.,  R.  Co..  poration,  process  against  such  person 
84  Fed.  Rep.  67;  Grady  v.  Richmond,  or  corporation  may  be  served  on 
etc.,  R.  Co.,  116  N.  Car.  952;  Louisville,  certain  specified  agents,  does  not  apply 
etc.,  R.  Co.  v.  Cauble,  46  Ind.  277;  to  a  railroad  in  the  hands  of  a  receiver; 
Simpson  v.  East  Tennessee,  etc.,  R.  and  service  upon  such  agent  in  a  suit 
Co.,  89  Tenn.  304.  against  the  receiver  will  not  give  juris- 

Local  Station  Agent.  —  In   Farris   v.  diction.    Ex  p,  Charles,  106  Ala.  203. 

Richmond,  etc.,  R.  Co.,  115  N.  Car.  8.  Heath  v.   Missouri,  etc.,  R.  Co., 

600,  it  was  held  that  under  the  N.  Car.  83  Mo.  617. 

Code,  ^  213,  allowing  process  against  Bervioe  on  Ticket  Agent  of  Seoeiyer. — 

a  corporation  to  be  served  on  a  local  Under  the   Ohio  statutes  it  has   been 

ageni,  service  on  a  local  station  agent  held   that  service   on   a   ticket    agent 

of  a  railroad  company  in  the  hands  of  appointed  by  a  receiver  is  not  sufficient 

receivers  was  sufficient  service  on  the  to    bind    the     railroad    in    an    action 

receivers.  brought  against   the  railroad  and  not 

Beooiyer  Acting  Head  of  Corporation. —  against  the  receiver.  Cleveland,  etc.. 
Service  upon  a  receiver  of  a  railroad  is  R.  Co.  v  Orme,  i  Ohio  Cir.  Ct.  511, 
sufficient  under  a  statute  providing  for  i  Ohio  Cir.  Dec.  285;  Collins  v.  Haiti- 
service  upon  the  president  or  *'  other  more,  etc.,  R.  Co.,  7  Ohio  Dec.  445. 
head  of  the  corporation,'*  as  the  re-  Georgia.  —  An  agent  of  the  state 
ceiver  is  temporarily  acting  as  head  of  under  a  receiver,  who  has  possession 
the  corporation.  Grady  v.  Richmond,  of  the  road  in  consequence  of  a  seizure 
etc.,  R.  Co.,  ri6  N.  Car.  952.  by  the  governor  for   nonpayment  of 

Seoeivers  of  Foreign  SailrNUL.  —  Under  interest   on   bond  which  the  state  has 

Colo.  Code,  §37,  service  upon  the  agent  indorsed,  is  not  the  agent  of  the  cor- 
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Aetioni  Against  federal  Booeiverf.  —  In  an  action  against  a  railroad 
receiver  appointed  by  a  federal  court,  the  process  may  be  served 
on  any  officer  or  agent  on  whom  service  may  properly  be  made 
under  the  state  statute  in  an  action  against  the  corporation.^ 

(3)  Where  Railroad  Operating  Leased  Line,  —  The  lessee  of  a 
railroad  is  regarded  as  the  agent  of  the  lessor,  and  service  on  the 
former  will  give  jurisdiction  over  the  latter.* 

poration,  and  service  upon  him  in  an  with  railcvay  companies,  both  as  re- 
action against  the  corporation  is  not  spects  their  liability  to  be  sued  for  acts 
sufficient.  Cherry  v.  North,  etc..  R.  done  while  operating  a  railroad,  and 
Co.,  59  Ga.  446.  Bat  see  Georgia  as  respects  the  mode  of  obtaining 
Southern   R.  Co.   v.   Bigelow,  68  Ga.  service." 

219,  wherein  it  was  held  that  where  Indiana  —  ikotlon  for  XUllng  Stock. — 
the  receivers  of  a  foreign  railroad  Where  suit  was  brought  against  a  rail- 
operated  a  connecting  railroad  in  that  road  company  for  killing  stock  while 
state  as  part  of  a  through  line,  under  the  road  was  being  run,  operated,  and 
a  contract  by  which  ihey  were  to  controlled  by  a  receiver  appointed  by 
operate  the  Georgia  branch  under  the  a  federal  court,  it  was  held  that  service 
laws  of  Georgia,  furnishing  their  own  of  process  in  such  case  upon  a  con- 
rolling  stock,  for  "vhich  the  Georgia  ductor  of  a  train  passing  through  the 
road  should  pay  a  certain  amount,  each  county  where  the  animal  was  killed, 
road  contributing  its  proportion  of  the  was  sufficient  to  bind  the  company 
expenses,  and  the  net  proceeds  to  be  though  the  conductor  was  employed 
divided/r^  ra/tf,  a  depot  agent  on  the  andcontrolledby  such  receiver.  Louis- 
line  of  the  Georgia  corporation  was  ville,  etc.,  R.  Co.  v.  Cauble,  46  Ind. 
such  an  agent  of  that  company  as  could  277. 

be  served  with  process  against  it,  Officer  Intending  Bervloe  on  Agent  of 
though  he  might  have  been  employed  Company.  —  Where,  in  an  action  against 
by  the  receivers  and  made  remittances  the  receiver  of  a  railroad  company,  fhe 
to  them,  the  proceeds  being  afterwards  officer  served  process  upon  the  re- 
distributed by  them  under  the  contract,  ceivei's  agent,  it  was  held  to  be  suffi* 

Contra  In  Hew  York.  —  In  Faltiska  v.  cient  notwithstanding  the  officer  sup- 
New  York,  etc.,  R.  Co.,  (Buffalo  posed  he  was  serving  an  agent  of  the 
Super.  Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  company.  Proctor  v,  Missouri,  etc., 
478,  it  was  held  by  a  divided  court  R.  Co.,  42  Mo.  App.  124. 
that  service  upon  a  former  agent  of  2.  Van  Dresser  v.  Oregon  R.,  etc., 
the  railroad  company,  who  continued  Co.,  48  Fed.  Rep.  202. 
to  perform  his  duties  after  the  road  In  Georgia,  where  the  cause  of  action 
had  passed  into  the  hands  of  a  receiver,  arose  on  a  line  leased  and  operated  by 
was  sufficient  in  an  action  brought  the  defendant  company  the  service 
against  the  company  and  not  against  may  properly  be  made  upon  a  station 
the  receiver.  agent  of  the  lessee.     Central  R.  Co.  v, 

1.  ^ddy  V,  Lafayette,  49  Fed.  Rep.  Smith,  69  Ga.  268.     But  such  service 

807,  163  U.  S.  456;  Central  Trust  Co.  is  not  sufficient  in  the  case  of  an  indi- 

V.  St.  Louis,  etc.,  R.  Co.,  40  Fed.  Rep.  vidual  lessee.    Jones  v.  Georgia  Sou th- 

426;  Proctor  V.  Missouri,  etc.,  R.  Co.,  ern  R.  Co.,  66  Ga.  558. 

42  Mo.   App.    124;  Hill  V.  Baltimore,  Sufficient    Service.  —  Where   process 

etc.,  R.  Co.,  7  Pa.  Dist.  473.     See  also  against  a  garnishee  railroad  company 

Louisville,  etc.,   R.  Co.  v.  Cauble,  46  was  served   by  leaving  a  copy  at  the 

Ind.  277.  office  of    the    superintendent    in    the 

Jndldary  Act  ConBtmed.  —  In  Eddy  v.  county  wherein  the  principal  officers 
Lafayette,  49  Fed.  Rep.  807,  affirmed  of  the  lessor  and  lessee  were  situated, 
163  (j.  S.  456,  the  court  said:  **  The  it  was  held  sufficient  under  Ga.  Code, 
third  section  of  the  judiciary  act  of  §  3407,  providing  that  the  lessee  of  a 
March  3,  1887  (24  U.  S.  Stat.  554),  au-  railroad  company  shall  be  liable  to  suit 
thorizing  suits  to  be  brought  against  in  the  same  jurisdiction  as  was  the 
receivers  of  railroads,  without  special  lessor  before  the  lease.  Hills  v.  Rich- 
leave  of  the  court  by  which  they  are  mond,  etc.,  R.  Co.,  37  Fed.  Rep.  660. 
appointed,  was  intended,  as  we  think,  **  Leasing  Company"  Means  Lessor. — 
to  place  receivers  upon  the  same  plane  Under  Ga.  Code,  |   3369^,  providing 

888  Volume  XIX. 


SerWoe  hj  Mail.  SERVICE  OF  PROCESS  Wb«a  Allowed. 

c.  Place  of  Service  —  in  o«n«rai.  —  The  question  as  to  where 
the  process  may  be  served  is  one  depending  largely  upon  the 
statutes  of  the  particular  state.* 

Ontiideof  County  of  Venue.  —  In  many  of  the  states  there  are  statutes 
allowing  service  outside  the  county  of  the  venue;*  but  the 
service  cannot  be  made  in  another  state.' 

6.  Insurance  Companies.  —  The  service  of  process  on  insurance 
companies  has  already  been  treated  in  a  former  volume.* 

IX.  Sebvice  by  IIAIL— 1.  When  Allowed.  — In  some  states 
provision  is  made  by  statute  for  service  by  mail  in  certain  cases.* 
Usually  service  by  this  method  is  confined  to  notices  and  other 

for  perfecting  service  on   a  tailroad  which  the  contract  was  made,  process 

company  which  has  leased  its  line,  by  may  be  served  on  the  passenger  or 

sending  a  letter  "  to  the  president  of  freight  agent  of  the  company  nearest 

the  leasing  company/'  and  serving  the  to  the  county  seat,  although  such  agent 

depot  agent  of  the  lessee,  it  was  held  be  in  another  county.     Nashville,  etc., 

that  the  term  **  leasing  company  '*  re-  R.  Co.  v.  Mattingly,  (Ky.  1897)  40  S. 

ferred   to  the  lessor,    and   the  letter  W.  Rep.  673.     See  also  Louis «'ille,  etc., 

should  be  sent  to  its  president.     At-  R.  Co.  v.  Com.,  (Ky.  1S98)  46  S.  W. 

lanta,  etc.,  R.  Co.  v.  Harrison,  76  Ga.  Rep.  207. 

757.  In  Miiioiiri,  under  Rev.  Code  1855.  p. 

1.  Pennsylvania  —  Officer  Temporarily  376,  §  2,  process  against  a  railroad 
in  Connty.  —  In  Pennsylvania^  where  a  company  could  be  served  in  any 
railroad  has  no  office  or  agent  and  county  where  there  was  an  office  or 
transacts  no  business  in  the  county  of  place  of  business  of  the  company, 
the  venue,  service  upon  an  officer  tem-  although  the  president  or  other  chief 
porarily  within  the  county  will  not  give  officer  might  not  reside  or  be  found 
jurisdiction.  Bailey  v.  Williamsport,  therein.  Dixon  v,  Hannibal,  etc.,  R. 
etc.,  R.  Co.,  174  Pa.  St.  114.  Co.,  31  Mo.  409. 

Texas  —  Leaving    Copy   at    Principal  In  Ohio,  under  Rev.   Stat.,  §  5038, 

Office.  —  Under  Rev.  Stat.,  art.   1223,  where  a  railroad  is  made  codefendant 

process  cannot  be  served  upon  a  rail-  with  a  resident  of  the  county  in  which 

road  company  by  leaving  a  copy  of  the  the  suit  is  brought,   process  may   be 

citation  at  its  office    unless  it  be  at  served   upon   it  in   the  county  of  its 

the  principal  office  of  the  corporation,  legal  residence,   although   its  road  is 

Galveston,  etc.,   R.    Co.  v.  Gage,  63  not    operated    in    the  counter  of    the 

Tex.  568.  venue.     Baltimore,  etc.,  R.  (5o.  v.  Mc- 

County  of  Besidence.  —  Where  it  ap-  Peek.  8  Ohio  Cir.  Dec.  742,  16  Ohio 

peared  from  the  record  that  the  rail-  Cir.  Ct.  87. 

road  defendant  had  an  agent  in  a  cer-  8.  Eel  River  R.  Co.  v.  State,  143  Ind. 

tain  county,   and   there   was  nothing  231. 

else  to  show  the  domicil  of  the  rail-  4.  See  the  article  Insurance,  vol.  11, 

road,   it  was  held   that  such  county  p.  404. 

might  be  deemed  its  residence  for  the  5.  See  the  statutes, 

purpose  of  service  under  Tex.  Rev.  Hotloe*to  Honrecident*— Chaaeery  Prao- 

Stat.,  arts.  13Q3,  1394.     Hunt  v.  Atchi-  tice.  —  Upon  the  death  of  the  solicitor 

son,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1894)  of  the   plaintiffs,   who  were   nonresi- 

28  S.  W.  Rep.  460.  dents,  notice  of  an  order  for  the  ap- 

2.  In  Kansas,  where  an  action  for  in-  pointment  of  another  solicitor  was 
jury  to  property  is  brought  against  a  allowed  to  be  sent  by  mail  directed  to 
railroad  company  in  a  county  into  or  them  according  to  their  address  in  the 
through  which  the  road  passes,  process  bill.  Draper  v.  Holland,  3  Edw.  (N. 
may  be  served  in  any  other  county  of  Y.)  272. 

the'  state.      Newberry    v.    Arkansas,  Order  to  Defendant  to  Appear  and  Do- 

etc.,  R.  Co.,  52  Kan.  613.  fend.  —  In  Wilson  v.  Basket,  47  Miss. 

In  Kentucky,  where  an  action  against  637,  it  was  held  that  an  order  directing 

a  railroad  company  on  a  contract  of  a    defendant    to    appear    and   defend 

carriage  is  brought  in  the  county  in  might  be  served  by  mail  upon  a  non- 
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papers  in  the  cause,  and  is  not  allowed  in  the  case  of  original  sum- 
mons,* except  to  supplement  service  by  publication.^ 

Undar  Stetataf  Only.  —  Such  service,  being  unknown  to  the  common 
law,  is  permissible  only  where  expressly  authorized  by  statute.' 

2.  How  Hade  —  Complianoe  with  Stotate.  —  Service  by  mail,  being 
entirely  of  statutory  creation,  must  always  be  made  in  strict  com- 
pliance with  the  statute  authorizing  it.* 

What  Conatitntes  XaiUng.  —  Generally,  to  make  a  valid  service 
by  this  method,  the  paper  to  be  served  must  be  inclosed 
in  a  sealed  wrapper,*  properly  addressed  to  the  person  to  be 

resident   defendant,   as   weU   as   pub-  statute  authorizing  service  outside  the 

lished;   and   a  valid  decree   rendered  state  by  mail,  in  a  suit  on  an  insurance 

thereon  by  default.  policy  outstanding  in  the  hands  of  a 

Order  Enlarging   Time  to   Answer.  —  resident  of  the  state,  it  should  appear, 

On  a  motion   for  an  extension  of  the  in   order  to   warrant  service  in   that 

time  for  filing  an    answer,  the  order  manner,  that  the  policy  sued  on  was 

enlarging  the   time   may  properly  be  or  is  outstanding  in  the  hands  of  a  resi- 

served   by  mail.     Wallace  v.  Wallace,  dent  of  the  state.     Heart  v,  Lycoming 

13  Wis.  22 ;.  F.  Ins.  Co.,  26  Ohio  St.  594. 

Attomeyg  Besiding  in  Same  Town.  —  In  Hot   Personal    Service.  —  Service    by 

N^ew  York  an  answer  may  properly  be  mail  is  not  personal  service  within  the 

served    upon    an    attorney    by   mail,  meaning   of    Gen.    Stat.    Minn.   1878, 

although  the  attorney  making  the  serv-  c.  66,  §  66.      Bausman  v,  Tilley,  46 

ice,  and  the  attorney  served,  both  re-  Minn.  6is. 

side  in   the   same  town.     Whitney  v.  As  to  the  necessity  for  personal  serv- 

Haggerty,  (Supm.   Ct.   Spec.  T.)  7  N.  ice,  see  supra,  V.  i.  b.  When  Required. 

Y.  St   Rep.  766.  Hotloe  of  Motion  for  Leave  to  Appeal.  — 

1.  N.  Y.  Code  Civ.  Pro.,  §  802.  In   Michigan   notice   of  a   motion   for 
Minnesota  —  Summons  Mailed  by  Third  leave  to  appeal  cannot  be  served  by 

Person.  —  Under  Gen.  Stat.  Minn.  1878,  mail.     There  can  be  no  service  by  mail 

c.  66,  §  78,  providing  that  the  statute  on  parties  or  attorneys  who  have  not 

relating  to  service  by  mail  of  notices  appeared  generally  in  the  cause  before 

and  other  papers  shall  not  apply  to  the  the  lower  court,  and  are  not  already  in 

service  of  summons,  it  was  held  that  court.     McCaslin   v.   Camp,  26  Micu. 

service  of  summons  directed  to  the  de-  390. 

fendant,  upon  another  person,  and  the  4.  People  z/.  Alameda  Turnpike  Road 

mailing  by  him  of  such  summons  to  Co.,  30  Cal.  182;  Schenck  v.  McKie, 

the    defendant,   by   whom   it  was  re-  (Supm.  Ct.  Spec.  T  )  4  How.  Pr.  (N. 

celved.   was    not  a  sufficient  service.  Y.)  246;   Anonymous,   i    Hill  (N.  Y.) 

Savings  Bunk  v.  Authier,  52  Minn.  98.  217;  Crittenden  v,  Adams,  (Supm.  Ct. 

2.  See  article  Publication,  vol.  17,  Spec.  T.)  5  How.  Pr.  (N.  Y.)  310. 

p.  102.  5.  Anonymous,  i  Hill  (N.  Y.)  217. 

8.  Allen  v,   Harnett,    116   Mo.   278;  Ho  Part  of  Writing  on  Wrapper.  —  In 

Doyle  V,  Kansas  City,  etc.,  R.  Co.,  113  Birdsall  v,  Taylor,  (Supm.  Ct.  Spec. 

Mo.   280;    Hudson   v.    Henry,    i   Cai.  T.)  i  How.  Pr.  (N.  Y.)  89,  it  was  held 

(N.  Y.)  67;   Smith  v.    Smith,   119  N.  that  no  part  of  the  writing  of  the  paper 

Car.   314.     And   see  Clark  v,   M'Far-  must    be    on   the  wrapper.       But   in 

land.  10  Wend.  (N.   Y.)  634;  Green  z/.  Chautauque  County  Bank  v,  Risley,  6 

Charlotte,  etc.,   R.  Co.,  6  S.  Car  342;  Hill  (N.  Y.)  375,  it  was  held  that  where 

Riley  v.  Harris,  2  Pa.  Dist.  231.  a  notice  occupied  half  of  the  sheet,  the 

Conditions  Authorizing  Should  Be  other  half  might  be  used  as  a  wrapper. 
Shown.  —  Service  by  mail  is  valid  only  Indorsement  to  "Betnm  if  Hot  Called 
where  the  conditions  by  which  it  is  For,"  —  Service  of  papers  by  mail  is 
authorized  exist  and  are  made  to  ap-  not  vitiated  by  the  fact  that  the  en- 
pear.  Clark  V,  Adams,  33  Mich.  159:  velope  containing  them  bore  a  spec  ial 
Marcele  v.  Saltzman,  (Supm.  Ct.  Spec,  request:  "  If  not  called  for  in  five  days 
T.;  66  How.  Pr.  (N.  Y.)  205.  return  to,"  etc.,  unless  proof  is  made 

Salt  on  Isfuranoe  Polioy.  —  Under  a  that  in  consequence  of  the  papers  being 
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served,*  and  mailed  with  postage  fully  prepaid.* 

3.  Where  Mailed.  —  Statutes  usually  specify  the  place  where 
the  paper  shall  be  mailed,  and  the  service  is  not  good  unless  the 
mailing  is  done  at  the  place  designated.' 

4.  When  Complete.  —  Service  by  mail,  properly  made  in  com- 
pliance with  the  statute,  is  complete  from  the  time  the  notice,  or 
other  paper  to  be  served,  is  deposited  in  the  post-office,  and  the 
risk  of  the  failure  of  the  mail  is  upon  the  party  to  whom  it  is 
addressed.* 

Mailing  on  Lait  Day  for  Borvioe.  —  A  paper  is  regularly  served  by 
mail  if  duly  mailed  on  the  last  day  of  the  time  allowed  for 
service,  although  not  received  until  after  the  expiration  of  such 
time;*  and  the  time  to  answer  begins  to  run  from  the  day  the 

returned  as  directed,  the  person  to  be  post-office  at  the   attorney's   place  of 

served  failed  to  receive  them.     Gaffney  residence,  not  that  of  his  client  or  other 

t/.  Bigelow,  (Supm.  Ct.  Gen.  T.)  2  Abb.  person  by  whose  hand  the  mailing  is 

N.  Cas.  (N.  Y.)  311.  done.     Schenck  v,  McKie,  (Supm.  Ct. 

1.  Schenck  v.  McKie,  (Supm.  Ct.  Spec.  T.)4  How.  Pr.  (N.  Y.)  246;  Corn- 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  246;  Row-  ing  v.  Gillman,  i  Barb.  Ch.  (N.  Y.)  649. 
ell  V,  McCormick,  (Supm.  Ct.  Spec.  T.)  Good  Servioe  Only  When  Beceived.  — 
5  How.  Pr.  (N.  Y.)  337.  See  also  Foley  Mailing  at  another  place  is  not  a  good 
V.  Connelly,  9  Iowa  240;  Aldige  v.  service  except  from  the  time  it  is 
Knox,  16  La.  Ann.  180.  actually    received.       Hurd   v.    Davis, 

Meaning  of  "Place  of   Eoiideiiee.*' —  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

The  expression  "  place  of  residence,"  Y.)  57;  Peebles  v.  Rogers,  (Supm.  Ct. 

as  used  in  slalules  relating  to  service  Spec.    T.)   5    How.    Pr.    (N.    Y.)   208; 

by  mail,  refers  to  the  post-office,  and  Schenck  v.  McKie,  (Supm.  Ct.  Spec, 

not  to  any  particular  locality  in  a  town  T.)  4  How.  Pr.  (N.  Y.)  246. 

or  city;    and  a   failure  to   write   the  Persons    Sosidlng   in    Same   Town. — 

street  and  number  in  addressing  the  Under  a  statute  providing  for  service 

package   will   not  vitiate  the  service,  by  mail,   the  fact   that  the  person  to 

Oothout  V.  Rhinelander,  (Supm.    Ct.  be  served  resides  in  the  town  where 

Spec.   T.)    to   How.   Pr.  (N.   Y.)  460;  the  service  is  made  will  not  prevent  his 

Rowell  V.  McCormick,  (Supm.  Ct.  Spec,  being    served    by    mail.     Stanton    v. 

T.)  5   How.   Pr.  (N.  Y.)  337.     Compare  Kline,  11  N.  Y.  196,  reversing  16  Barb. 

Lord    V,     Vandenburgh,    (Super.    Ct.  (N.  Y.)  9;  O'Connell  v.  Sutherland,  (N. 

Spec.  T.)  15  How.  Pr.  (N.  Y.)  363.  Y.  Super.  Ct.  Tr.  T.)  16  Abb.  Pr.  (N. 

2.  Anonymous,   1   Hill  (N.  Y.)  217;  Y.)46o,  note. 

Bross  V.  Nickolson.  (Supm.  Ct.  Spec.        4.  Schenck    v.    McKie,   (Supm.   Ct. 

T.)  I  How.  Pr.(N.  Y.)  158;  Schenck  v.  Spec.  T.)  4H0W.  Pr.  (N.  Y.)  246;  Rad- 

McKie,  (Supm.   Ct.  Spec.  T.)  4  How.  cliff  v.  Van   Benthuysen,  (Supm.  Ct. 

Pr.  (N.  Y.)  246.  Spec.  T.)  3  How.  Pr.  (N.  Y.)  67;  Elliott 

Unpaid  Postage  —  Attorney  Not  Bonnd  v.  Kennedy,  (Supm.  Ct.  Spec.  T.)  26 

to  Beceive  Paper.  —  Unless  the  postage  How.   Pr.  (N.  Y.)  422;  Van  Home  ». 

is  fully  prepaid,  the  paper  need  not  be  Montgomery,  (Supm.  Ct.  Spec.  T.)  5 

taken  from   the  post-office.     Woods  v.  How.  Pr.  (N.  Y.)  238.     But  see  Morris 

Hartshorn,  (Supm.  Ct.  Spec. T.)  2  How.  v.   Morange,  (Supm.  Ct.  Gen.  T.)  17 

Pr.  (N.  Y.)  71.  Abb.     Pr.    (N.    Y.)  86;    Diedrichs  v. 

3.  Minnesota  —  Sosidence  of  Attorney  Stronach,  q  Wis.  548. 

or    Party.  —  Under    Gen.    Stat.    1878,  Bate  of  Service.  —  In  Lyon  County  «^. 

c.  66,  §  75,  the  mailing  must  be  at  the  Washoe  County,  8  Nev.   177,  wherein 

place  of  residence  of  the  attorney  or  a  copy  of  a  notice  of  appeal  was  depos 

party  making  the  service,  in  order  to  ited  in  the  post-office  at  D.,  directed  to 

constitute    proper    service    by    mail,  the  proper  person,  to  be  served  at  C. 

Van  Aerman  z/.  Winslow,  37  Minn.  514.  and  postage  paid,  it  was  held  that  the 

Hew  York  —  Besidence  of  Attorney.  —  service,  if  proved  at  all.  was  a  service 

Under  the  New   York  statute  a  paper  on  the  day  of  such  deposit, 

served  by  mail  must  be  posted  in  the  6.  Gibson  v.  Murdock,  i  Code  Rep. 
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paper  is  mailed,  not  from  the  day  of  its  receipt.* 

X.   ACCEPTAHCE     OB     ACXKOWLEDOIEEHT     OF    SEBVICE  —  1.   HoW 

Made  —  a.  In  General  —  compliance  with  statute.  —  An  acknowl- 
edgment of  service  must,  of  course,  be  made  in  conformity  with 

the  requirements  of  the  statute  authorizing  it.*     Thus,  under  a 

(M.  Y.)io3;  Lawler  z/.  Saratoga  County  (Supm.  Ct.  Spec.  T.)  5  How.   Pr.  (N 

Mut.  F.  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  Y.)  238. 

2  Code  Rep.  (N.  Y.)  114;    Brown  v,  Tiine   to  Aniwer   Usually    Longer. — 

^''i^gSt  (Supm.  Ct.  Spec.  T.)  i  How.  Where  service   is   by   mail,   a  longer 

Pr.  (N.  Y.)  152;  Radcliff  v.  Van  Ben-  time   to  answer  is    usually  allowed, 

thuysen,  (Supm.  Ct.  Spec.  T.)  3  How.  Thus  in  New  York  the  time  is  twice  as 

Pr.   (N.   Y.)  67;    Schenck    v.    McKie,  long.     Dorlon   v.    Lewis,   (Supm.   Ct. 

(Supm.  Ct.  Spec.   T.)  4  How.  Pr.  (N.  Gen.    T.)  7    How     Pr.    (N.    Y.)    132; 

Y.)  246;    Elliott   V.  Kennedy,  (Supm.  Washburn  v.  Hcrrick,  4  How.  Pr.  (N. 

Ct.  Spec.  T.)  26  How.  Pr.  (N.  Y.)  422;  Y.)  15;  Dresser  v.  Brooks,  i  Abb.  App. 

Johnson  v.  Anthony,  (Supm.  Ct.  Spec.  Dec.  (N.  Y.)  555.     But  see  Coddington 

T.)  I   How.  Pr.  (N.  Y.)   173.     And  see  v.  Comstock,  it  Paige  (N.  Y.)  235. 

Lyddy  v.  Long  Island  City,  102  N.  Y.  South  Carolina    Statute.  —  Under  the 

726.  Code,  §  427,  service  of  a  notice  of  trial 

In  Schuhardt  v.   Roth,   (Supm.   Ct.  by  mail  is  irregular  unless  sixteen  days 

Spec.  T.)  10  Abb.   Pr.  (N.  Y.)  203,  it  are  allowed  between  the  day  of  mailing 

was  held  that  posting  an  order  extend-  and  the  first  day  of  the  term.     Green 

ing  the  time  to  answer,  on  the  last  day  v.   Charlotte,  etc.,    R.  Co..  6  S.  Car. 

therefor,   would    supersede  judgment  342. 

taken  as  for  default  before  its  arrival.  2.  Godwin  v.    Monds,    106  N.   Car. 

After  Closing  of  Mail.  —  In  Maher  z^.  448. 

Comstock,  (Supm.  Ct.  Spec.  T.)  i  How.  Immaterial  Irregularity.  —  In  Maples 

Pr.  (N.  Y.)  87,  it  was  held  that  a  mail-  v.  Mackey,  15  Hun  (N.  Y.)  533,  it  was 

ing  on  the  last  day  for  service,  after  held  that  a  statement  in  an  admission 

the  mail  had  closed,  the  party  serving  of  service,  that  the  service  was  made 

knowing  well  the  time  ot  its  closing,  by  a  copy  instead  of  by  the  original, 

was  bad.      But  in   Noble   v.   Trotter,  was  immaterial. 

(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Waiver  of  Service  Equivalent  to  Ao- 
Y.)  322,  it  was  held  that  mailing  be-  knowledgment.  —  A  waiver  of  service 
tween  the  hours  of  six  a.  m.  and  nine  indorsed  on  the  notice  is  equivalent  to 
p.  M.  on  the  last  day  for  service  was  an  acknowledgment  of  service.  John- 
sufficient,  although  the  mail  had  son  v.  Monell,  13  Iowa  300. 
closed.  See  also  Johnson  z/.  Anthony.  Amending  Omission. —  Where,  in  an 
(Supm.  Ct.  Spec.  T.)  i  How.  Pr.  (N.  acknowledgment  of  service,  the  de- 
Y.)  173.  fendant  by  accident  or  mistake  omitted 

Presumption  of   Mailing  in    Time.  —  to  waive   process,   it    was  held    that 

Where  an  answer  served  by  mail  is  under  Ga.  Code,  §  3490,  the  acknowl- 

shown    to  have  been   deposited   in   a  edgment   might   be  amended  in   that 

mailbox  in  New  York  city  at  7.30  p.  m.  respect.     Scudder  v.  Massengill,  88  Ga. 

on  the  last  day  for  service,  the  court  245. 

will  presume  that  it  reached  the  post-  Sufficient     Acknowledgment.  —  Under 

office  before  midnight  so  as  to  prevent  Mansf.   Dig.   Ark.,  §  4978,    providing 

a  default.     Vernon  v,  Gillen  Printing  that    a  defendant    may  acknowledge 

Co.,  (N.  Y.  City  Ct.  Gen.  T.)  16  Misc.  service  by  an  indorsement  on  the  sum- 

(N.  Y.)507.  mons,  signed  and  dated  by  him,  and 

Motion    Papers    Mailed    Too  Late.  —  attested  by  a  witness,  it  was  held  that 

Motion   papers  are  sufficiently  served,  where  a  letter  was  written  to  the  de- 

though  mailed  too  late,  if,   after  they  fendant  informing  him  of  the  case,  and 

are  actually  received,  notice  of  the  mo<  requesting  him  to  accept  service,  which 

tion  is  personally  served,  and  the  party  he  did  over  his  signature  on  the  same 

served  is  notified  that  it  will  be  upon  sheet  of  paper,  this  was  a  sufficient  ac- 

those    papers.      Van    Benthuysen    v.  knowledgment  of  service.     Phillips  v. 

Stevens,  (Supm.  Ct.  Spec.  T.)  14  How.  Corey,   (Indian   Ter.    1898)  45   S.    W. 

Pr.  (N.  Y.)  70.  Rep.  119. 

1.  Van     Home      v.      Montgomery,  Texas  —  Filing    Aooeptanoe.  —  Under 
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statute  requiring  personal  service  to  authorize  a  judgment  by 
default,  an  admission  of  service  which  fails  to  state  that  the 
service  was  personal  is  insufficient.* 

itating  Time  and  Plaoe  of  Sorvioe.  —  In  some  jurisdictions  the  acknowl- 
edgment is  required  to  state  the  time  and  place  of  service;*  but 
in  others  this  is  not  required.* 

b.  Necessity  to  Be  in  Writing.  —  The  statutes  usually 
require  an  acknowledgment  of  service  to  be  in  writing,  and 
where  this  is  the  case  a  verbal  acknowledgment  is  insufficient.* 

c.  Proof  of  Genuineness  —  Keoowity  for  Proof.  —  The  mere 

a  statute  requiring  an  acceptance   of  1347a,  an  acceptance   of  service  and 

service  to  be  in  writinfz:,  signed  by  the  waiver  of  process  made  prior  to  the  io- 

party,  his  agent  or  attorney,  and  filed  stitution  of  the  suit  will  not  support  a 

among  the  papers  of  the  suit,  it  was  judgment  by   default.      McAnelly  v. 

held  that  an  acceptance  wriuen  upon  Ward,  72  Tex.  342;  Neill  v.  Baker,  28 

the  petition  and  signed  by  the  defend-  Tex.  345. 

am,  and  the  petition  filed,  was  a  suffi-  OmiMion  of  Plaoo  Kerolj  an  Irrogn- 

cient  filing  of  the  acceptance.    Jewett  laritj.  —  In  Maples  v,  Mackey,  15  Hun 

V.  Miller,  19  Tex.  290.  (N.  Y.)  533,  it  was  held  that  an  omis- 

1.  Read  v.  French,  28  N.  Y.  285.  sion  to  state,  in  an  admission  of  serv- 

S.  Heatherly  v.  Hadley,  4  Oregon  i;  ice,  the  place  of  service  was  only  an 

Trolan  v.  Fagan,  (Supm.  Ct.  Spec.  T.)  irregularity  which  would  not   render 

48  How.  Pr.  (N.  Y.)  240.  void  a  judgment  of  the  Supreme  Court. 

Bate  of  Adxnission  Boi&cient  Statement  8.  Alderson    v.    Bell,    9    Cal.    315; 

of  Time.  —  Where  an  admission  of  serv-  Nicholson  v.  Cox,  83  N.  Car.  44;  Siod- 

ice  bears  a  date,  there  is  no  necessity  dard  Mfg.  Co.  v.  Mattice,  10  S.  Dak. 

for  a  further  statement  of  the  date  of  253. 

the  service.     Maples   v.   Mackey,  .15  Date  of  Oppoeite  Betnrn  Sni&oient. — 

Hun  (N.  Y.)  533.  Where  the  defendant's  attorney  in  ac- 

Date  of  Adnduion  Hot  Gonclosiye. —  cepting  service  of  the  summons  at- 

The  date  in  an  admission  of  service  is  tached  no  date,  it  was  held  that  the 

prima  facie  correct,  but  is  not  conclu-  date  of  the  sheriff's  return  was   suflS- 

sive,  and  the  presumption  of  correct-  cient.     Crane  v.  Brannan,  3  Cal.  192. 

ness   may   be  overcome   by  evidence  4.  Montgomery  v.  Tult,  11  Cal.  307; 

showing  thai  the  service  was  actually  Maher  v.  Bull,  26  111.  348;  Vanmeterr/. 

made    at    a    later    date.      Rogers    v.  Durham,  31  111.  237;  Dunn  v,  Dunn,  4 

Schmersahl,   2  Thomp.    &  C.  (N.  Y.)  Paige  (N.  Y.)  425.     But  see  Chapman 

668.  V.  Allen,  i  Morr.  (Iowa)  23. 

Aoceptance  Antedated.  —  In  Trolan  v.  Konoompliance  with  Statute.  —  In  God- 

Fagan,  (Supm.  Ct.  Spec.  T.)  48  How.  win   v,  Monds,    106  N.  Car.  448,  the 

Pr.  (N.   Y.)  2^0^  followed  \n  Brown  v.  sheriff  served  a  summons  on  the  de- 

Marrigold,   (Supm.    Ct.   Spec.    T.)   50  fendants   while   they   were  out  of  his 

How.  Pr.  (N.  Y.)  251,  it  was  held  that  jurisdiction.     He  informed  them  of  the 

where  a  defendant  admitted  service  of  fact,  and  said  that  he  would  send  it  to 

the  summons  as  of  a  date  prior  to  the  the    proper    sheriff    to    serve.      They 

day  of  its  actual  service,   in  order  lo  then  told  him   not  to  do  that,  but  to 

give  the  plaintiff  preference  over  an-  mark  it  served,  and  that  they  would 

other  judgment  creditor  of  the  defend-  accept  service   in   that  way.     It   was 

ant,  the  subsequent  judgment  creditor  held  that  this  was  not  a  sufficient  com- 

might  have  the  first  judgment  set  aside  pliance    with     the    statute    requiring 

as  against  his  judgment.     But  in  Peck  a   "written"    admission    of    service. 

V.  Richardson,  9  Hun  (N.  Y.)  567,  the  Compare  Johnson  v,    Johnson,   52  Ga. 

court  refused  to  follow  those  decisions,  449. 

holding  that  a  judgment  entered  upon  In  Wade  v.  Wisenant,  86  Ga.  482, 
an  antedated  admission  of  service  was  wherein  the  constable  serving  the  sum- 
not  fraudulent  as  against  the  creditors  mons  returned  that  the  defendant  told 
of  the  defendant.  him  that  he  waived  all  jurisdictional 

Aooeptanoe  Prior  to  Inetltntlon  of  Suit,  questions,  it  was  held  that  this  was  not 

—  Under   Gen.   Laws  Tex.   885,    art.  sufficient  to  bind  the  defendant. 
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written  acknowledgment  of  service  by  a  defendant,  without  any 
proof  of  its  genuineness,  is  generally  held  to  be  insufficient  to 
authorize  a  judgment  by  default.* 

1.  Alabama,  —  Welch   v.    Walker.   4  ture  to  a   waiver  of  service   is  itself 

Port,  (Ala.)  120;  Norwood  v.   Riddle,  prima  facie  evidence   of   the   service, 

9  Port.  (Ala.)  426;  Garner  v,  Gantt,  7  being   regarded   in  the  same  light  as 

Port.  (Ala.)  452;    Driver  t/.  Spence,  3  the   signature  to  a  plea.     Johnson  r. 

Ala.   98;    O'Neal    v.    Garrett,    3   Ala.  Monell,  13   Iowa  300.     Compare  \A\.z\i- 

276.  field  V.  Burwell,  (Supm.  Ct.  Spec.  T.) 

Arkansas.  — Ex  p,  Gibson,  10  Ark.  5  How.  Pr.  (N.  Y.)  341. 

572.  PresnmptiOB    that  Affidavit  Kade    in 

Kentucky.  —  Brittenham      v.    Cum-  Open    Court. —  When     the     judgment 

mins,  T  BibD  (Ky.)  487:  Gatewood  v,  entry  recites  that  the  genuineness  of 

Rucker,  1  T.  B.  Mon.  (Ky.)  22;  Hack-  the  defendant's    signature  to  the  ac- 

with  V,  Damron,  I  T.   B.   Mon.  (Ky.)  knowledgment  of  service  was  shown  to 

239;  January  v.  Henry,  3  T.  B.  Mon.  the  court  by   the  affidavit  of   a  third 

(Ky.)8;  South  v.  Carr,  7  T.  B.   Mon.  person,  the  appellate  court  will  intend 

(Ky.)  419;   Jackson  v.  Speed,   3  J.  J.  that  the   affidavit   was   made  in  open 

Marsh.   (Ky.)  60;    Lytle   v,    Brecken-  court  and  that  the  witness  was  there 

ridge,  3  J.  J.   Marsh.  (Ky.)  665;  Ken-  examined.     Norwood  v.  Riddle,  i  Ala. 

drick  V.  iCendrick,  4  J.  J.  Marsh.  (Ky.)  195. 

241.  ArkaniaB — When  Affidavit  of  Witneis 

Maine.  —  Segars  v,  Segars,  76  Me.  96.  TJnneoeBsary.  —  Under      Alansf.     Dig., 

Minnesota,  —  Masterson  v.  Le  Claire,  §  4978,  requiring  an  acceptance  of  serv- 

4  Minn.  163.  ice  to  be  attested    by   a  witness,  the 

Mississippi.  —  Harvie    v.    Bostic,    i  affidavit  of  the  attesting  witness  is  not 

How.  (Miss.)   106;    Davis  v.  Jordon,  5  necessary  where  the  defendant  appears 

How.  (Miss.)  295;  Bozman  v.  Brower,  in   court  and   acknowledges  that   the 

6  How.  (Miss.)  43;    Byrne  v.  Jeffries,  service   was  accepted   by  him  in  his 

38  Miss.  533.  handwriting.     Phillips  v,  Corey,  (In- 

Neio   York.  —  Litchfield  v.  Burwell,  dian  Ter.  1898)45  S.  W.  Rep.  119. 

(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  SheriiPB  Betnrn  Buffieient  Proof.  —  A 

Y  )  341.  return  by  the  sheriff  ihat  service  was 

Pennsylvania.  —  Bittinger  v.   Bittin-  acknowledged    by    the    defendant    is 

ger,  4  Pa.  Dist.  441.  sufficient  proof  of  that  fact.     Roivan  v. 

niiutrations. — In  Matterof  Stepbani,  Wallace,  7  Port.  (Ala.)  171;  Boughton 

75  Hun  (N.  Y.)  188,   where  an  admis-  v.  Spear,  4  Ala.  257. 

sion  of  service,  purporting  to  bear  the  Insnfficient  Proof.  —  An  acknowledg- 

defendant's  signature  written  in   the  ment  of  the  service  of  process  indorsed 

presence  of  a   witness,    was   not  ac-  on  the  writ  is  not  proved  by  showing 

knowledged,  nor  was  the  genuineness  it  to  have   been  in  the  hands  of   the 

of  the  signature  of  either  the  defend-  officer  to  whom  it  was  directed;    such 

ant  or  the  witness  proved  in  any  way,  officer    should,    by    his   return,    have 

it  was  held  to  be  insufficient.  affirmed   the   genuineness   of   the   ac- 

In  O'Neal  v.  Garrett,  3  Ala.  276,  the  knowledgment.     Norwood    v.    Riddle, 

court  said:     '*  The  acknowledgment  of  9  Port.  (Ala.)  425. 

service  indorsed  on  the  summons  did  Tezai — Soffioient  Proof.  —  Under  the 

not  authorize    the  rendition  of  judg-  Texas   statute,    it   was  held   that  the 

ment  against  O'Neal;  but,  toauthorize  words,  "  I  acknowledge  service  this  3d 

the  court   to  consider   it  as   his  act,  November,   1853."  written  on  the  cita- 

should  have  been  proved  or  admitted  tion,  and  signed  with  the  name  of  the 

by  him  in  court  to  be  genuine."  defendant,  were  sufficient  proof  of  serv- 

Proof   of   Signature    Sufficient.  —  The  ice,  without  any  return  by  the  sheriff, 

service  of  process  is  sufficiently  shown  Metz  v.  Bremond,  13  Tex.  394. 

by  proving  that  the  signature  of  the  Judgment  Becital  of  Due  Service.  —  A 

defendant  to  an  acknowledgment   in-  recital  in  a  decree  that  it  appeared  to 

dorsed  upon  the  process  is  in  the  de-  the  court  that  the  defendant  had  been 

fendant's  own  handwriting.     Norwood  duly  served  with  process  is  sufficient 

V.  Riddle,  i  Ala.  195.  proof  of  the  genuineness  of  a  written 

Signature  Prima  Facie  Evidence.  —  In  acknowledgment  of  service.     Banks  s/. 

Iowa  it  has  been  held  that  the  signa-  Banks,  31  111.  162. 
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Ol^eetloni  —  A&iendmeiit.  —  But  a  failure  to  prove  the  genuineness 
of  the  acknowledgment  is  a  mere  irregularity  which  must  be  taken 

advantage  of  promptly,  and  at  the  first  opportunity;  *  and  such 
irregularity  may  be  cured  by  amendment.* 

2.  By  Whom  Made  —  a.  In  General.  —  An  acknowledgment 
of  service  if  not  made  by  the  defendant,  his  attorney  of  record, 

or  a  specially  authorized  agent,  is  of  no  effect.' 

1.  Jones  r.  U.  S.  Slate  Co.,  (Supm.  summons  in  his  presence/'  sufficient 
Ct.  Spec.  T.)  i6  How.  Pr.  (N.  Y.)  129.  to  authorize  the  amendment  in  either 
And  see  Maples  v.  Mackey,  15  Hun  mode.  Harris  z/.  Martin,  39  Ala.  556; 
(N.  Y.)533.     Compare  Exp.  Gibson,  10  Moore  v.  Horn,  5  Ala.  234. 

Ark.  572.  8.  Befe&dant*B  Son.  —  Where  the  de- 
Judgment  Hot  Void.  ~  In  Jilsun  v,  fendant's  son,  who  was  not  a  member 
Stebbins,  41  Wis.  235,  a  judgment  was  of  the  defendant's  family,  and  was  not 
attacked  on  the  ground  that  there  was  authorized  to  accept  service  for  him, 
no  proof  of  the  genuineness  of  the  ad-  acknowledged  "  legal  service  "  of  the 
mission  of  service.  The  court  refused  process,  it  was  held  that  the  defend- 
to  pass  upon  the  question  whether  ant,  having  never  been  informed  of 
further  proof  than  the  recorded  admis-  such  acceptance  or  given  his  consent 
sion  itself  was  necessary,  holding  that  thereto,  was  not  bound  thereby.  Fin- 
at  most  it  was  only  an  irregularity  not  ney  v.  Clark.  86  Va  354. 
affecting  the  jurisdiction  of  the  court,  Tnutee  in  Foreign  Attachment.  —  An 
and  that  the  judgment  was  not  void  acceptance  of  service  by  a  trustee  in 
for  lack  of  such  proof.  foreign  attachment  without  authority 
Party  Admitting  Aooeptance  at  8abee«  of  the  defendant  will  not  bind  the  lat- 
qnent  Term.--  A  party  whose  accept-  ter.  Nelson  v.  Sanborn,  64  N.  H.  3T0; 
ance  of  service  is  not  spread  on  the  Redington  v,  Dunn,  24  N.  H.  162. 
record  in  the  first  instance  may  cure  An  Infant  is  incapable  of  making 
the  defect  by  admitting  the  fact  at  a  himself  a  party  to  an  action  by  accept- 
subsequent  term,  although  there  are  ing  service  so  as  to  be  bound  by  a 
other  parties  to  the  suit.  Woodward  judgment  therein.  Bass  v.  Bass,  78 
V.  Clegge,  8  Ala.  317.  N.  Car.  374;  Riker  v.  Vaughan,  23  S. 

2.  Jones  v.  U.  S.  Slate  Co.,  (Supm.  Car.  187.  See  also  Ward  v.  West, 
Ct.  Spec.  T.)  16  How.  Pr.  (N.  Y.)  (Tenn.  Ch.  1895)  35  S.  W.  Rep.  563. 
129.  And  see  generally  the  article  Infants, 

Amendment  of  Judgment  to  Show  Ae-  vol.  10,  p.  612. 

knowledgment.  —  Where  service  of  the  By  Onardian  Holding  Advene  Intereeti. 

writ  is  acknowledged,  and  judgment  — Where  the  general  guardian  of  an 

by  default  is  taken,  but  the  judgment  infant  defendant  is  plaintiff  in  the  suit, 

entry  does  not  show  that  the  acknowl-  he  cannot  accept  service  for  such  in- 

edgment  of  service  was  proved,  there  fant  so  as  to  bind  the  latter.     Morgan 

are  two  modes  of  remedying  the  de-  v.  Morgan,  45  S.  Car.  323. 

feet:  1st,  by  proving  the  acknowledge  By  Auditor  of  County.  —  In  an  appeal 

ment  at  a   subsequent  term;    2d,   by  from  an  assessment  of  damages  for  the 

amending  the   judgment  at  a  subse-  location  of  a  highway,  an  acknowledg- 

quent   term,  nunc  pro  tunc,   so  as  to  ment  of  service  of  the  notice  of  appeal, 

maice   it  show   that  the   acknowledg-  signed  by  the  auditor  of  the  county,  is 

ment  was  in  fact  proved  at  the  former  sufficient  to  constitute  a  valid  service 

term.     But  the   word  "service,"   en-  upon  the  county.     Libbey  v.  Mcintosh, 

lered   on   the    docket    of    the   former  60  Iowa  329. 

term,  in  the  handwriting  of  the  pre-  By  One  of  Two  Befendants.  —  Where 

siding    judge,    is   not  of    itself    suffi-  one  of  two  defendants  in  the  county  in 

cient  to  authorize  an  amendment  nunc  which  suit    is  brought  acknowledges 

pro  tunc;  nor  is   the  affidavit  of   the  service  on  the  back  of  the  summons,  a 

plaintiff's  attorney,  to  the  effect  that,  summons  for  the  other  defendant  may 

at  the  former  term,  he  proved  the  serv-  issue  to  another  county.     Hendrix  v. 

ice  •'  in  the  usual  mode,  that  is,  by  Fuller,  7  Kan.  331.     See  supra^  V.  4, 

stating  as  attorney  in  the  case  that  the  c.    Defendants    Residing    in    Different 

defendant  acknowledged  service  of  the  Counties, 
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.  Hosband  and  Wife.  —  Service  of  process  may  properly  be  acknowl- 
edged by  husband  and  wife,*  and  it  has  been  held  that  where  the 
acknowledgment  is  in  the  handwriting  of  the  husband,  the  court 
will  presume  that  he  signed  it  by  authority  from  the  wife.* 

b.  By    Agent   or    Attorney  —  vaUdity  of   Aoceptanoe.  —  An 

acceptance  of  service  by  a  duly  authorized  agent  or  attorney  is 
binding  on  the  defendant.* 

SeqniBite  Authority.  —  In  order,  however,  for  the  defendant  to  be 
bound  by  such  acknowledgment,  the  agent  or  attorney  who 
accepts  service  must  be  duly  authorized  for  that  purpose;*  and 

1.  Ward  7.  West,  (Tenn.  Ch.  1895)  35  brought  against    her   until  execution 

S.  W.  Rep.  563.     Compare  Gay  lord  p.  was  issued,  that  the  attorney  who  had 

Payne,  3  Conn.  259.     As  to  service  on  accepted  service  was  not  her  attorney, 

husband  and  wife,  see  supra^  V.  5.  On  that  she  had  never  consulted  him  pro- 

Husband and  Wife ,  fessionally  in   respect  to  the  said  suit. 

By  Wife.  —  In  Nicholson  v.  Cox,  83  and  that  ht  had  no  authority  from  her 

N.  Car.  44,  it  was  held  that  the  accept-  to  accept  service  as  her  attorney,  it 

ance  of  service  of  summons  by  a  mar-  was  held  that  a  judgment  rendered  on 

ried  woman  gave  the  court  jurisdiction  such  acceptance  would  be  stricken  off. 

of  the  person,  and  authorized  further  Bryn  Mawr  Nat.  Bank  v.  James,  152 

proceedings  according  to    the   course  Pa.  St.  364. 

and  practice  of  the  court.  Sui&cient  Showing  of  Authority.  —  In 

8.  Russell    V,     Baptist    Theological  Fail  v.  Presley,  50  Ala.  342,  it  was  held 

Union,  73  111.  337.  that  an    acknowledgment  of    servic<^ 

8.  Sullivan   v,   Susong,   40  S.   Car.  made  in  the  defendant's  name  by  an 

154;    Day   V,   Mertlock,  87  Wis.    577.  attorney  would  not  be  set  aside  at  the 

See  also  Reed  v.  Reed,  19  S.  Car.  551;  instance  of  his  personal  representative 

Unger  v.  Bitser,  3  Lane.  L.  Rev.  (Pa.)  against  whom  the  acrion  had  been  re- 

369.  vived  on  the  defendant's   death,  the 

Aoceptanoe    Kade    through    Mifunder-  evidence  showing  that  it  was  made  in 

itanding.  —  Where,  by  reason  of  a  mis-  the    defendant's    presence,    with    his 

understanding  between  counsel  as  to  knowledge,  and  without  objection  from 

the   service  of    a  summons,    the  de-  him,  and  that  the  attorney's  name  was 

fendant's  attorneys  accepted  service  of  regularly  entered  on  the  trial  docket  as 

the  complaint,  it  was  held  that  such  attorney  for  the  defendant  for  several 

acceptance     would     be     disregarded,  consecutive  terms  before  and  up  to  the 

Rodgers  v.  Mutual  Endowment  Assess-  defendant's  death, 

ment  Assoc,  17  S   Car.  409.  Where  the  members  of  a  partnership 

Louisiana  —  Curator  Ad  Hoe.  —  A  writ-  signed  a  bond  prepared  by  an  attorney, 

ten  acknowledgment  by  a  curator  ad  and  one  of  them  in  an  affidavit  stated 

hoc^  of  service  of  petition  and  citation  their  knowledge  that  the  attorney  ap- 

addressed  to  him  as  such,  brings  the  peared  and  was  acting  for  them,  and 

defendant  into    court  and   interrupts  two  of  them  appeared  at  the  beginning 

prescription.     Bartlett  v.  Wheeler,  31  of    the    trial,    il    was    held   that   the 

La.  Ann.  540.  authority  of  such  attorney  to  accept 

Aoceptanoe  for   Partnership.  —  Where  service  for  the  partnership  was  suffi- 

an  attorney  accepts  service  of  summons  ciently  shown,  especially  in  view  of 

for  a  partnership  which  he  represents,  the  fact  that  he  had  been  retained  by 

he  need  not  do  so  in  the  firm  name  or  the  partners  during  hve  years  of  litiga- 

in  that  of  each  member  thereof  '*  per  "  tion.   Sullivan  v.  Susong,  40 S.  Car.  154. 

the  attorney.    Sullivan  v.  Susong,  40  Acknowledgment  Subject  to  Client's  Ap- 

S.  Car.  154.  proyal. —  Where  an  attorney  acknowl- 

4.  Reed    v.  Reed,   ig    S.   Car.    551;  edged  service  under  authority  from  his 

McPherson     v.    McPherson,    2     Leg.  client,  subject  to  the  approval  of  the 

Chron.  (Pa.)  342;  Lawrence  v.  Ruther-  latter,  it  was  held  that  the  acknowledg- 

ford,  I  Pearson  (Pa.)  555.  ment  couid  not  be  disavowed  after  the 

Judgments  Stricken  (Mf.  —  Where  a  de-  term  to  which  the  writ  was  returned, 

fendant    averred     that    she    had    no  Felder  v.  Johnson,  i  Bailey  L.  (S.  Car.) 

knowledge     that     a     suit    had    been  624. 
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it  is  usually  held  that  such  authority  must  expressly  appear.* 

PrMiunption  of  Attorney'B  Authority.  —  In  some  states,  however,  it 
has  been  held  that  in  the  absence  of  any  showing  to  the  contrary, 
an  attorney  at  law  acknowledging  service  on  the  back  of  a  sum- 
mons will  be  presumed  to  have  had  authority  for  so  doing.* 

3.  Acceptance  Outside  of  Jurudiction.  —  It  is  held  b}'  the  weight 
of  authority  that  an  express  written  acknowledgment  of  service 
and  waiver  of  further  notice,  in  a  jurisdiction  other  than  that 
from  which  the  process  issued,  will  authorize  the  court  to  render 
judgment  against  the  defendant  upon  his  default,  in  the  same 
manner  as  if  the  process  had  been  duly  served  upon  him  within 
the  jurisdiction.*     But  the  contrary  view  is  held  in  some  cases.* 

Batiflcation  of  Authority  by  Letter.  —  no  authority.     Edwards  v.  Moore,  99 

Where  a  defendant  after  the  acknowl-  N.  Car.  i. 

edgment  of  service  by  a  <hird  party        In  an  action  to  recover  possession  of 

wrote   to   the  clerk  stating  that  such  lands  bought  under  execution,  it  was 

party  was  authorized  and  empowered  held  that  the  defendant,  a  purchaser 

to  acknowledge  service,  it  was  held  to  from  the  judgment  debtor,  could  not, 

be    a     sufficient     ratification     of    his  in  defense  of  the  suit,  set  up  an  insufii- 

authority.     Clark  v.  Morrison,  80  Ga.  cient  service  of  process  on  the  judg- 

393.  ment    debtor    in     the    original    suit, 

But  a  letter  authorizing  one  to  accept  especially  as  he  had  himself  accepted 

service  of  the  declaration  gives  him  no  service  of  the  process  as  the  attorney 

authority  to  waive  process.     Clark  v,  in    fact   for  the   debtor  in    that  suit. 

Morrison,  85  Ga.  229.  Adickes  v,  Lowry,  12  S.  Car.  97. 

Aooeptanoe  by  Agent  of  Gorporatioii. —        2.  Marling  v,  Robrecht,  13  W.  Va. 

An  acceptance  of  service  by  an  agent  440;  Hendrix  v.  Cawthorn,  71  Ga.  742; 

of  a  corporation  has  legal  force  only  Buice  v.  Lowman  Gold,  etc.,  Min.  Co., 

where  the  fact  of  the  agency  is  estab-  64  Ga.   769;  Ingram  v,   Richardson,  2 

lished.     Hebel  v,  Amazon  Ins.  Co.,  33  La.  Ann,  839. 

Mich.  400.     See  also  Jones  v,  U.  S.        Failure  to  Dinyow  Attorney's  Aot.  — 

Slate  Co  .  (Supm.  Ct.  Spec.  T.)  16  How.  If  an  attorney,  at  the  instance  of  a  son, 

Pr.  (N.  Y.)  129.     And  see  injfra,  VIII.  accepts  service  for  father  and  son  as 

I.  d.  Acceptance  of  Service,  joint   defendants,   and   the   father  on 

Authority  of  Clerk  in  Attorney's  Offloe.  being  informed  does  not  disavow  the 

—  The  fact  that  a  clerk  in  an  attor-  act,  the  act  of  the  attorney  will  be 
ney's  office  is  authorized  to  accept  serv-  taken  as  authorized  of  record.  Unger 
ice  of  papers  in  cases  in  which  the  v,  Bitser,  3  Lane.  L.  Rev.  (Pa.)  369. 
attorney  has  been  retained  profession-  Befasal  to  Anthoriie  Attorney. — Where 
ally,  will  not  authorize  him  to  accept  a  defendant  expressly  refused  to  au- 
service  in  an  action  against  the  attor-  thorize  his  attorney  to  accept  service 
ney.     Lower  v.  Wilson,  9  S.  Dak.  252.  for  him,  it  was  held   that  the  court 

1.  Masterson  z/.   Le  Claire,  4  Minn,  could  not  imply  such  authority,  except 

163:  Segars  £>.  Segars,  76  Me.  96;  Phil-  perhaps  upon  a  principle  of  estoppel 

adelphia  v.  Jacobs,  22  W.  N.  C.  (Pa.)  in  proper  cases.     Reed  v.  Reed,  19  S. 

348.  Car.  551. 

Special    Authority  for  Attorney.  —  In  «   8.  Johnson  v.  Monell,  T3  Iowa  300; 

Whitly  V,  Barker,  I   Root  (Conn.)  406,  Richardson  v.  Smith,  11  Allen  (Mass.) 

it  was  held  that  an  acknowledgment  of  134;  Jones  v,  Merrill,  113  Mich.  433; 

service  indorsed  on  a  writ  by  an  at-  Allured    v.     Voller,    107    Mich.    476; 

torney  did  not  bind  the  party  unless  Cheney  v,  Harding,  21  Neb.  65;  Dunn 

such  attorney  had  special  authority.  v,  Dunn,  4  Paige  (N.  Y.)  425;  Keeler 

Beoord  Kot  Open  to  Collateral  Attack,  v,  Keeler,  24  Wis.  522;  Vermont  Farm 

—  Where  the  record  shows  that  the  de-  Mach.  Co.  v.  Marble,  20  Fed.  Rep.  117. 
fendants  accept  service  of  process,  it  See  also  Wright  v.  Maha£fey,  76  Iowa 
cannot  be  attacked  in  a  collateral  pro-  96;  Ex p,  Schollenberger,  96  U.  S.  369. 
ceeding  by  evidence  that  the  accept-  4.  Litchfield  v.  Burwell,  (Supm.  Ct. 
ance  of  service  was  made  by  one  having  Spec.  T.)  5  How.  Pr.  (N.  Y.)  341;  Riker 
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4.  Effect  of  Acceptance  —  a.  Equivalent  to  Service  and 
Return.  — An  acknowledgment  of  service  by  the  defendant  in 
due  form  is  equivalent  to  actual  legal  service  and  return  of  the 
process,  and  gives  the  court  jurisdiction  to  proceed  with  the 
cause  and  render  judgment  by  default  against  the  defendant.* 

AooeptaBoe  Prooured  by  Frftud.  —  But  where  such  acknowledgment  is 
procured  by  false  representations  and  frauds  a  judgment  rendered 
thereon  may  be  impeached  for  fraud.* 

6.  As  Waiver  of  Defects.  —  By  acknowledging  service  the 
defendant  is  deemed  to  have  waived  defects  in  the  process  or 
service.'  Thus,  where  a  defendant  indorses  upon  a  summons  an 
acknowledgment  of  due  and  legal  service  thereof,  he  is  estopped 

V.  Vaughan,  23  S.  Car.  187.     See  also  kaloosa  Wharf  Co.  v.  Tuskaloosa,  38 

Hulbert  v.  Hope  Mut.  Jns.  Co.,  (Supm.  Ala.  514. 

Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)275;  Penoxud  Judgment  In  Attaohment. — 

Godwin  v.  Monds,  106  N.  Car.  448.  In  Georgia  a  general  judgment  against 

WiBOonBin.  —  In     Weatherbee    v.  a  person  may  be  rendered  in  an  at- 

Weatherbee,  20  Wis.  499,  it  was  held  tachment  suit  on  an  acknowledgment 

that  a   written   admission   of   service  of  service.     Hendrix  v.  Cawthorn,  71 

signed  by   the    defendant  in   another  Ga.  742;  Buice  v.  Lowman  Gold,  etc., 

state  with  an  agreement  to  "  waive  any  Min.  Co.,  64  Ga.  769. 

other  service  "  was   not  sufficient   to  2.  Pfiffner  v,  Krapfel,  28  Iowa  27. 

give  the  court  jurisdicdon.     But  much  8.  Gay   v.   Grant,  loi   N.  Car.  206; 

of  the  force  of  this  decision  was  ^iV-  Ward  v.  Manly,  113  Ala.  631;  Struver 

tinguished  aiwSLy  in   the  later  case  of  v.   Ocean  Ins.  Co.,   (C.    PI.    Gen.  T.) 

Keeler  V,  Keeler,  24  Wis.  522,  wherein  9  Abb.    Pr.  (N.    Y.)  23;   Andrews   v. 

it  was  held  that  a  stipulation  signed  Townshend,  56  N.  Y.  Super.  Ct.  140; 

by  a  defendant  residing  without   the  Benson  v.  Carrier,  28  S.  Car.  iiq. 

slate,  acknowledging  service,  waiving  Waives  ProceeB.  —  By  indorsing  the 

further  notice,  and  stipulating  the  time  waiver  of  service  on  the  back  of  the 

and  place  for  the  trial  of  the  cause,  declaration,  a    defendant    is  estopped 

gave  the  court  jurisdiction.  from   afterwards    moving    to   dismiss 

1.  Cheney  v.   Harding,  21   Neb.  65;  the  case  for  the    want  of  a  summons 

Tuskaloosa  Wharf  Co.  «/.  Tuskaloosa,  formally  issued.     Humphreys  z'.  Hum- 

38  Ala.   514;  Earbee  v.  Ware,  9  Port,  phreys,   i   Morr.  (Iowa)  359.     But  see 

(Ala.)  291;    Lewis   v.   State    Bank,   4  Clary  i'.  Morehouse,  3  Ark.  261;  Falk- 

Ark.  443;  Sharp  v.  Brunnings,  35  Cal.  ner  v.  Guild,  10  Wis.  563. 

528:  Laramore  v.  Chastian,  25  Ga.  592;  Kotice  of  Appeal  Served  Too  Late. — 

Banks  v.  Banks,  31  III.  162;  Shaw  t/.  An  admission  of  due  service  of  a  notice 

National    State   Bank,   49    Iowa    179;  of   appeal  waives  the   objection    that 

Andrews    v.    Townshend,    56    N.    Y.  such  notice  was  not  served  within  the 

Super.  Ct.   140;  People's  Bldg.,   etc.,  time   for  appeal.      Struver  v.   Ocean 

Assoc.    V,    Mayfield,   42  S.    Car.   424;  Ins.  Co.,  (C.  PI.  Gen.  T.)  9  Abb.  Pr. 

Marling  v.   Robrecht,   13  W.  Va.  440.  (N.  Y.)  23. 

Compare  Clary  v.  Morehouse,  3  Ark.  Service    on    Privileged    Person.  —  An 

261;  Gaylord  v.  Payne,  3  Conn.  259;  acknowledgment  of  service  of  a  dec- 

Donlevy  v,  Coopc,  2  Nott  &  M.  (S.  laration  by  the  defendant's  attorney  is 

Car.)  548;  State  v.  Cohen,   13  S.  Car.  a  waiver  of  a  defect  in  the  service  of  a 

198.  sum  mons  on  him  while  attending  court 

Equivalent  to  SommonB  iBined  on  Bay  as  a  witness.     Anonymous,  9  N.  J.  L. 

of  Acknowledgment.  —  Where    the    de-  J.  166. 

fendant  acknowledged  service  of  the  Kotice    for    Ingnfflcient     Time.  —  A 

complain;  and  waived  a  summons,  it  written  admission  of  due  service  of  a 

was  hekd  that  the  cause  stood  in  court  notice  estops  the  party,  from  objecting 

as   if   it  had   been   commenced    by  a  that  the  notice  was  not  served  for  a 

summons  issued  on  the  day  when  the  sufficient  length  of  time.     Talman  v. 

service  of  the  complaint  was  acknowl-  Barnes,  12  Wend.  (N.  Y.)  227. 

edged  and  the  summons  waived.    Tus-  Want  of  Proof  of  Service. —  In   An- 
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afterwards  to  set  up  the  objection  that  the  service  upon  him  was 
made  on  a  legal  holiday.'  And  so  by  accepting  service  the  party 
is  precluded  from  afterwards  objecting  that  such  writ  was  not 
directed  to  the  proper  officer.* 

XL  Defective  Sebyice  —  1.  Distinction  Between  Lack  of  Service 
and  Defective  Service.  —  There  is  a  distinction  to  be  observed 
between  a  total  want  of  service,  where  the  defendant  receives  no 
notice  at  all,  and  a  service  which  is  irregular  or  defective  but 
actually  gives  the  defendant  notice  of  the  proceedings  against 
him. 

EffMt  of  Laok  of  Serrioe.  —  Where  there  is  a  total  want  of  service 
on  a  defendant  who  makes  no  appearance,  the  court  acquires  no 

drews  v.  Townshend,  56  N.  Y.  Super,  have  the  same  efifect  as  if  duly  served 

Ct.  140,  it  was  held  that  an  admission  on  me  by  a  proper  officer,"  it  was  held 

of  service  indorsed  on  the  summons  that  he  merely  admitted  thereby   the 

obviated  the  objection  of  want  of  proof  service  with  the  same  efifect  it  would 

of  service.  have  had  if  made  by  an  officer  in  the 

Expreis     Waiyer    of     Ptooom.  —  In  District  of  Columbia;  that  he  waived 

Georgia  a   mere    acknowledgment    of  no  objection  to  the   jurisdiction,   and 

service    upon    a    petition    without    a  gave  no  consent  to  be  sued  away  from 

waiver  of  process  will    not  authorize  his  residence  or  from  the  seat  of  gov- 

a  judgment  by  default  in  the  absence  ernment.     Buiterworth  v.  Hill,  114  U. 

of  process.     Seisel  v.  Wells,  99  Ga.  159;  S.  128. 

Ross  V.  Jones,  52  Ga.  22.  Waiyer  of  Irregularity  in  Time  of  De- 

But  where  on  the  back  of  the  dec-  Glaring.  —  A  written  admission  of  serv- 

laration  was  written,  "  I  acknowledge  ice  of  a  declaration  relates  only  to  the 

due  and  legal  service,  and  waive  copy,  mode  of  service,  and  does  not  amount 

process,  etc.,"  it  was  held  that  pro-  to  a  waiver  of  irregularity  in  the  time 

cess   was  thereby  waived.     Carter  v,  of  declaring.     Francis  v.  Sitts,  2  Hill 

Penn,  79  Ga.  747.  (N.  Y.)  362. 

Aooeptanoe  of  Inioi&cient  Summons.  —  Servioe  by  Mail  —  Bonble  Time  to  Plead. 

Where,  after  admitting  service  of  sum-  — Under  a  rule  entitling  a  defendant 

mons   which   laid    the   venue    in    the  to  double  time  to  plead  in  case  of  serv- 

wrong  county,  the  defendant's  attorney  ice  by  mail,  it  was  held  that  an  admis- 

returned    the  complaint   with   the  in-  sion  of  due  service  where  the  service 

dorsement    that  '*  any   admission    of  was  by  mail  did   not  affect  the   time 

service  thereof  was  unauthorized  and  allowed,  and  that  an  entry  of  a  default 

was  made  by  mistake;  we  have  never  before    the  expiration   of    the   double 

been  retained  in  the  action  entitled  in  time  was  not   authorized.     People  v. 

the  complaint,"  it   was  held  that,   as  Babcock,  (Supm.  Ct.  Spec.  T.)  i  How. 

the  error  was  merely  clerical,  and  the  Pr,  (N.  Y.)  5. 

defendant's  counsel  had   notice  of  it,  1.  McClellan   v.   Gaston,    18   Wash, 

and  failed  to  slate  it  as  the  ground  for  472.      In    this    case    the    court    said: 

returning  the  complaint,  and  the  de-  *'  While  it  is  probably   true   that  the 

fendant  had  ample  notice,   the  court  acceptance  of  service  ordinarily  goes 

would  not  set  aside  a  judgment  by  de-  only  to  the  proof  of  service,  yet  in  this 

fault.     Day  v.  Mertlock,  87  Wis.  577.  case  the  objection  is  not  that  the  sum- 

Boes  Kot  Affect  Question  of  Jurisdiction,  mons  was  not  a  proper  summons,  or 

—  An  acknowledgment  of  service  and  that  the  parties  were  not  proper  parlies 

waiver  of  process  does  not  afifect  the  to  be  summoned,  but  it  goes  simply  to 

queslionof  the  jurisdiction  of  the  court,  the  legality  of  the  service;  and.  the 

Washington  v.  Barnes,  41  Ga.  307.  legality  of  the  service  being  admitted, 

Where  the  commissioner  of  patents  the  appellant  cannot  now  be  heard  to 

at  Washington  gave  a  written  accept-  object  to  such  service." 

ance  of  the  service  of  subpoena  issued  2.  Ay  res  v.  Hill,  82  Ala.  401;  Aycock 

by  a  federal  circuit  court  for  the  dis-  v,  Leitner,  29  Ga.  197;  Battle  v.  Baird, 

trict  of  Vermont,  such  acceptance  **  to  118  N.  Car.  854. 
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jurisdiction  over  his  person,  and  a  judgment  rendered  against 
him  is  void  and  open  to  collateral  attack.* 

Kere  Defects  or  Irregularitiee  in  the  Serrioe  of  ProooM  do  not  go  to  the 
jurisdiction  of  the  court.  Where  there  is  an  actual  service  on 
the  defendant,  although  defective,  the  court  acquires  the  juris- 
diction of  his  person,  and  a  judgment  rendered  against  him  on 
such  service  is  voidable  only  and  not  void,  and  cannot  be  col- 
laterally attacked.* 


1.  Dozier  v.  Lamb,  59  Ga.  461;  Dob- 
bins V.  McNamara,  113  Ind.  54;  Ger- 
rish  V.  Seaton,  73  loiva  15;  Foreman  v. 
Car  er,  9  Kan.  674;  First  Manicipality 
V.  Christ  Church,  3  La.  Ann.  453;  Har- 
rington V.  Wofford,  46  Miss.  31;  Weeks 
V,  Merritt,  5  Robt.  (N.  Y.)  610;  Ameri- 
can Aquol,  etc..  Paint  Co.  v.  Smith, 
(Supra.  Ct.  Gen.  T.)  35  N.  Y.  Supp. 
723.  qo  Hun  (N.  Y.)  609;  Wyman  v. 
Hoover.  10  S.  Car.  135.  And  see  supra, 
L  Necessity  for  Service,  For  a  full  dis- 
cussion of  judgments  and  decrees  ren- 
dered void  for  lack  of  service,  and  the 


V,  Haskett,  iia  Ind.  515;  Marquis 
V,  Davis,  113  Ind.  219;  Hackett  v. 
State,  113  Ind.  532;  Prezinger  v.  Har- 
ness, 114  Ind.  491;  Wells  County  v, 
Gruver.  115  Ind.  224;  Jones  v.  Tones, 

115  Ind.  504;  Montgomery  v.  Wasem, 

116  Ind.  343;  Johnson  v.  State,  116  Ind. 
374;  Lake  Shore,  etc.,  R.  Co.  v,  Cincin- 
nati,etc.,  R.  Co.,  116  Ind.  578;  Essii^  v, 
Lofver,  120  Ind.  239:  Bass  v.  Ft.  Wayne. 
121  Ind.  389;  Cicero  Tp.  v.  Shirk.  123 
Ind.  572;  Hawkins  v,  McDougal,  126 
Ind.  539;  Goodell  v.  Starr,  127  Ind.  198; 
Bowen  t/.  Stewart,  128  Ind.  507;  Schis- 


procedure  in  attacking  and  avoiding  sel  v.  Dickson,  129  Ind.  139;  Moyer  v. 

them,   see  the  articles  Jurisdiction,  Bucks,  2  Ind.  App.  571. 

vol.  12,  p.  179;  Defaults,   vol,  6,   pp.  Iowa, — Cheever  v.  Lane,  3lowa296; 

38,  177;  Drcrees,  vol.  5,  p.  loio;  Judg-  Shawhan  c».  Loffer,  24  Iowa  226;  Shea 

MENTS,  vol.  II,  p.  796.  V,    Quintin,   30    Iowa    58;    Myers    r. 

A  Writ  of  Prohibition  Lies  where  there  Davis,  47  Iowa  325;  Bunce  v,  Bunce, 

has  been  no  service.     See  the  article  59  Iowa  533;  Irions  v.  Keystone  Mfg. 


Prohibition,  vol.  16,  p.  1113. 

2.  Arkansas,  —  St.  Louis,  etc.,  R,  Co. 
V.  State,  55  Ark.  200. 

California.  —  Peck  v.  Strauss,  33 
Cal.  678;  Drake  v.  Duvenick,  45  Cal. 

455. 

Georgia, — Frazer  v,  Sibley,  50  Ga.  96. 

Indiana,  —  Michigan  Southern,  etc., 

R.  Co.  V,  Shannon,  13  Ind.  171;  Mun- 

cey  V.  Joest,  74  Ind.  409;  McAlpine  v, 

Sweetser,   76  Ind.  78:  Hume  v.  Con- 

duitt,  76  Ind.  598;  Stout  V.  Woods,  79 

Ind.  108:  Cavanaugh  v.  Smith,  84  Ind. 

380;  Oppenheim   v.    Pittsburgh,    etc., 

R.    Co.,    85    Ind.   471;  McCormick  v, 

Webster,  89  Ind.  105;  Terre  Haute  v. 

Beach,  96  Ind.  143;  Brown  v.  Goble, 

97  Ind.  86;  Do  well  v.   Lahr,  97  Ind. 

146;    Quart  V.  Abbett,   102   Ind.   233; 


Co.,  61  Iowa  406;  Fanning  v.  Krapfl, 
68  Iowa  244;  Schee  v.  La  Grange,  78 
Iowa  loi. 

Kansas,  —  Friend  v.  Green,  43  Kan. 
167;  Dutton  V.  Hobson,  7  Kan.  196; 
Foreman  v.  Carter,  9  Kan.  674. 

Michigan, — Low  v. Mills,  61  Mich.  35. 

Mississippi. —  Harrington  v.  Woflford, 
46  Miss.  31. 

Missouri.  —  Skelton  v.  Sackett,  91 
Mo.  377. 

Minnesota,  —  Millette  v.  Mehmke,  26 
Minn.  306. 

Nebraska,  —  Gandy  v.  Jolly,  35  Neb, 
712. 

New  York,  —  Myers  v.  Overton,  (C. 
PI.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  344- 
Barnes  v,  Harris,  4  N.  Y.  374. 

Tennessee, —  State  v.   Hood,   16  Lea 


Hobbs  V.  Tipton  County,  103  Ind.  575;    (Tenn.)  235;  Harlan  v.  Harlan,  14  Lea 
Jackson  v.  State,   104  Ind.    516;    Mc-     (Tenn.)  107. 


Mullen  V,  Stale,  105  Ind.  334;  Freeman 
V.  Paul,  105  Ind.  451;  Pickering  v. 
State,  106  Ind.  228:  Brosemer  v,  Kel- 
sey,  106  Ind.  504;  HufI  v.  Lafayette, 
108  Ind.  14;  Peters  v.  Grifee,  108  Ind. 
121;  Laverty  v.  State,  109  Ind.  217; 
Kennedy  v.  State,  109  Ind   236;  Wish- 


Texas,  —  Cave  v,  Houston,  65  Tex. 
619. 

Vermont.  —  Ex  p.  Kellogg,  6  Vt.  509. 

As  to  Judgments  by  Be&iUt  rendered 
on  defective  service,  see  the  article 
Defaults,  vol.  6,  p.  39. 

Collateral  Attack.  —  In  Harrington  v. 


mier  v.  State,  no  Ind.  523;  Hollings-    Wofford,  46  Miss.   31,   Peyton,  C.  J., 
worth  V.  Slate,   iii  Ind.  289;  Kleyla    said:  '*  There  is  a  very  clear  and  obvi* 
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Oljeetione  Waived.  —  It  is  the  duty  of  a  defendant  so  served  to 
take  notice  of  the  subsequent  action  of  the  court,*  and  if  he  fails 
to  take  advantage  of  the  objection  in  due  season  *  he  will  be 
bound  by  the  judgment  against  him,' 

2.  How  Advantage  Taken  of  Defects  —  a.  In  General.  —  As  has 
been  stated  in  the  preceding  section,  mere  defects  and  irregulari- 
ties in  the  service  will  not  render  a  judgment  void.  Therefore, 
to  enable  a  defendant  to  take  advantage  of  such  defects  he  must 
object  to  them  in  due  season,*  by  plea  in  abatement  or  motion 
to  dismiss.* 

A  Writ  of  Proliibition  will  not  issue  upon  the  ground  of  the  insuffi- 

ous  distinction  between  a  total  want  of  2.  See  infra^  XI.  2.  d.  When  Objection 

service  of  process  and  a  defective  serv-  Taken, 

Ice  of  process  as  to  their  effect  in  ju-  8.  Harrington  v.  Wofford,  46  Miss.  31. 

dicial  proceedings.     In  the  one  case.  Waiver  by  Kot  Objeotixig. —  Where  a 

the  defendant  has  no  notice  at  all  of  service  is  insufficient  in  point  of  time, 

the  suit  or  proceeding  against  him.  it  is  not  a  defect  that  makes  the  judg- 

The  judgment  or  decree  in  such  case,  ment  void;  and  if  a  partv  permits  it  to 

it  is  conceded,  is  coram  nonjudice  and  go  unchallenged  till  by  reason  of  lapse 

void,  upon  the  principles  of  law  and  of  time  he  has  lost  the  right  to  correct 

justice.     In  the  other  case,  the  defec-  it,  the  judgment  will  be  binding  on 

tive  service  of  process  gives  the  defend-  him.       Dutton     v,    Hobson,    7    Kan. 

ant  actual  notice  of  the  suit  or  proceed-  196. 

ing  against  him.  and  the  judgment  or  Most  Be  Birectlj  Attacked.  —  A  judg- 

decree  in  such  case,  although  errone-  ment  by  default  rendered  upon  an  in- 

ous,  would  be  valid  until  reversed  by  formal  service  of  process  is   binding 

a  direct  proceeding  in   an    appellate  upon  the  defendant  until  sei  aside  in 

jurisdiction,  and  its  validity  cannot  be  direct  proceedings  instituted  for  that 

collaterally  called  in  question."  purpose.     Crizer  v.  Gorren,  41    Miss. 

1.  Michigan  Southern,  etc.,  R.  Co.  v.  563. 

Shannon,    13    Ind.    171;    Freeman    r.  4.  See /////'<?,  XI.  2.  ^.  When  Objection 

Paul,  105  Ind.  451.  Taken, 

Kiftake    in    Identity.  —  A     person  Special  Appearance. —  In  most  juris- 

served    with    process    containing    his  dictions,  where  a  defendant  desires  to 

name  as  that  of  the  defendant  should  take  advantage  of  defects  in  the  service 

appear,  although  he  believes  the  pro-  it  is  the  practice  to  enter  a  special  ap- 

cess  to  be  intended  for  another  person  pearance   for   that   purpose,  since  by 

of  the  same   name;  and  if  he   disre-  appearing  generally  he    waives  such 

gards  the  process,  relying  on  the  mis-  defects.     See  the  article  Appearances, 

take    in    identity,   and    judgment  by  vol.  2,  p.  620  r/ j<r^. 

default  is   recovered   against  him,  it  Hot  Available  on  Answer  or  Demurrer. 

will   be  binding  on   him.     Frazer  v,  —  Irregularities  in  the  service  of  pro- 

Sibley,  50  Ga.  g6.  cess  cannot  be  taken  advantage  of  by 

Party  Sued  by  Wrong  Kame.  —  If  a  answer  or  demurrer.     Nones  v.  Hope 

party  is  sued  by  a  wrong  name,  but  Mut.  L.  Ins.  Co.,  8  Barb.  (N.  Y.)  541; 

service  is  actually  made  on  him,  he  Ghiradelli  v.  Greene,  56  Cal.  629.  Com- 

must  appear  and  plead  in  abatement  pare  i£tna  Ins.  Co.  v.  Black,  80  Ind. 

else   the   judgment    rendered   against  513. 

him  will  be  binding  on  him  until  set  Bnrden  of  Proof  on  Befendant.  —  On  a 

aside  in  direct  proceedings.      Skelton  motion  in  a  justice's  court  to  set  aside 

V.  Sackett,  gi  Mo.  377.  the  service  of   process  upon  affidavit 

Bne  Process  of  Law.  —  Where  a  notice,  showing  the  grounds  of  the  motion,  the 

whatever  its  character,  secures  an  ap-  burden  of  proving  an  improper  service 

pearance  and  gives  an  adequate  oppor-  is  on  the  defendant  and  he  is  required 

tunity  to  the  defendant  to  be  heard,  to  present  a  clear  case.     History  Co. 

there  is  due  process  of  law,  and  ob-  c/.  Light,  97  Cal.  56. 

jections  are  unavailing.     Nysewander  6.  See  infra,  XI.  2.  b.  Plea  in  Abate* 

9.  Lowman,  124  Ind.  584.  ment;  2.  c.  Motion  to  Dismiss, 
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ciency  of  the  service,  that  being  a  question  upon  which  the  lower 
court  must  pass.^ 

Gollataral  Attack.  —  Defects  in  the  service  of  process  must  be 
taken  advantage  of  in  direct  proceedings,  and  will  not  furnish 
grounds  for  a  collateral  attack  on  the  judgment,*  especially 
where  it  appears  that  the  trial  court  has  determined  such  service 
to  be  sufficient.* 

b.  Plea  in  Abatement.  —  Defects  in  the  service  of  process 
may  be  taken  advantage  of  by  plea  in  abatement,*  and  it  seems 
to  be  the  general  rule  that  where  the  defect  in  the  service  does 
not  appear  upon  the  face  of  the  proceedings,  but  has  to  be 
shown  by  matters  outside  of  the  record,  the  objection  cannot  be 
made  by  motion  to  dismiss,  but  can  only  be  raised  by  plea  in  . 
abatement.* 


1.  See  the  article  Prohibition,  vol. 
i6.  p.  IH3. 

8.  Peck  V.  Strauss,  33  Cal.  678'. 
Shawhan  v,  Loffer,  24  Iowa  217;  Shea 
V,  Quintin,  30  Iowa  58;  Myers  v,  Davis, 
47  Iowa  325;  Bunce  v.  Bance,  59  Iowa 
533;  Fanning  v.  Krapfl,  68  Iowa  244; 
Schneitman  v.  Noble,  75  Iowa  120; 
Schee  v.  La  Grange,  78  Iowa  loi;  Arm- 
strong V.  Grant,  7  Kan.  285;  Harring. 
ton  V.  Wofford,  46  Miss.  31;  Ex  p, 
Kellogg,  6  Vt.  509.  And  see  cases 
cited  in  the  preceding  section. 

8.  Schneitman  v.  Noble,  75  Iowa  120; 
Peck  V.  Strauss,  33  Cal.  678. 

4.  Alabama.  —  Nabors  v,  Thomason, 
T  Ala.  590.  But  see  Jones  v.  Nelson, 
51  Aa.  471. 

Connecticut.  —  Butts  v,  Francis,  4 
Conn.  424;  Draper  v.  Moriarty,  45 
Conn.  476. 

Illinois,  —  Greer  v.  Young,  120  111. 
184. 

Massachusetts.  — Jacobs  v.  Mellen,  14 
Mass.  132;  Carlisle  v.  Weston,  21  Pick. 

iMass.)  535;  Simonds  v.  Parker,  i  Met. 
Mass.)  508:  Brigham  v.  Clark,  20 
Pick.  (Mass.)  43;  Tilden  v.  Johnson,  6 
Cush.  (Mass.)  354. 

Nfw  Hampshire,  —  Educational  Soc. 
V,  Varney,  54  N.  H.  376;  Curtis  v, 
Baldwin,  42  N.  H.  398. 

Ne7u  Jersey,  —  Pedrick  v,  Shaw,  2 
N.  J.  L.  54. 

New  York.  —  Daniels  v,  Patterson  3 
N.  Y.  47. 

North  Carolina,  —  Laverty  v.  Turner, 
4  Dev.  L.  (N.  Car.)  275. 

Vermont,  —  Washburn  v,  Hammond, 
25  Vt.  648;  Howard  v.  Walker,  39  Vt. 
163. 

Virginia,  —  Barksdale  v,  Neal,  i6 
Gratt.  (Va.)  314. 


West  Virginia,  —  Hinton  v,  Ballard, 
3  W.  Va.  582. 

United  States.  —  Rubel  v.  Beaver 
Falls  Cutlery  Co.,  22  Fed.  Rep.  283. 

And  see  generally  the  article  Abate- 
ment IN  Pleading,  vol.  i,  p.  i. 

Kot  ATailable  Whore  Ko  Service.  —  A 
plea  in  abatement  is  available  only  in 
case  of  defective  service,  and  not  where 
there  is  no  service  at  all.  Jones  v. 
Stokes,  I  Mart.  (N.  Car.;  36;  Worthing- 
ton  V.  Colhane,  2  Law  Repos.  (N. 
Car.)  68. 

An  Irregularity  in  the  Copy  of  the 
Writ  left  with  the  defendant  cannot  be 
pleaded  in  abatement,  and  can  be  taken 
advantage  of  only  by  motion  to  set 
aside  the  service  which  the  court  may 
grant  in  the  exercise  of  a  sound  discre- 
tion if  necessary  to  prevent  injury  to 
the  defendant  or  to  advance  the  cause 
of  justice.  Maverick  v.  Duffee,  i  Ala. 
433;  Jones  V.  Nelson,  51  Ala.  471. 

As  to  irregularities  in  the  process, 
see  the  article  Summons  and  Process. 

6.  Rubel  V.  Beaver  Falls  Cutlery  Co., 
22  Fed.  Rep.  282;  Educational  Soc.  v, 
Varney,  54  N.  H.  376;  Jacobs  v.  Mel- 
len, 14  Mass.  132. 

In  Greer  v.  Young,  120  111.  184,  the 
court  said:  '*  The  rule  as  recognized 
here  in  repeated  decisions,  and  which 
is  in  strict  accord  with  the  common-law 
practice,  is  that  any  defect  in  the  writ, 
its  service  or  return,  which  is  apparent 
from  an  inspection  of  the  record,  may 
properly  be  taken  advantage  of  by 
motion,  but  where  the  objection  is 
founded  upon  extrinsic  facts  the  matter 
must  be  pleaded  in  abatement  so  that 
an  issue  may  be  made  thereon  and 
tried,  if  desired,  by  a  jury,  like  any 
other  issue  of  fact." 
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Porm  and  Contents  of  Plea.  —  A  plea  in  abatement  for  defective 
service  should  clearly  and  distinctly  show  that  the  service  made 
was  defective,  and  that  the  process  was  not  served  in  any  other 

way.*     And  it  is  held  that  the  plea  should  exclude  all  matters 
which,  if   alleged   in  reply,  would   defeat   it,*   and   should   not 

Betnm  Showing  Actual  Bervloe.  —  A  service  which  alleges  that  the  oflScer  by 
return  "  executed  in  person  "  shows  whom  the  writ  was  served  "was,  after 
that  the  summons  was  actually  served,  his  appointment  as  a  deputy  sherifif, 
and  if  defective  the  defect  can  only  be  appointed  and  commissioned  as  a  jus- 
taken  advantage  of  by  plea  in  abate-  tice  of  the  peace,  whereby  the  former 
ment.  Barksdale  v.  Neal,  i6  Gratt.  office  became  vacant,"  is  bad  for  not 
(Va.)  314.  alleging  that  the  officer  both  took  and 

1.  Pearson    v.    French,    9  Vt.  349;  subscribed  the  oath  of  office  as  justice 

Morse  v,  Nash,  3c  Vt.  76;  Adams  v.  of   the   peace.     Chapman  v.  Shaw,  3 

Hodsdon,  33  Me.  225;  Tweed  v.  Lib-  Me.  372. 

bey,  37  Me.  49;  Colburn  v.  Tolles,  13  Should  Enable  Plaintiff  to  Make  Better 

Conn.  524.  Service. —  Where  the  defendant  pleads 

Sui&oient  Showing  of  Manner  of  Service,  in  abatement  to  the  service  of  a  writ  of 

—  An  averment  in  a  plea  in  abatement  error  that  the  plaintiff  ought  to  have 

that  the   writ  was  in  no  other  wise  served  it  "  by  leaving  a  true  and  ai- 

served   upon   the  defendant   than  by  tested  copy  thereof  with  A.,  who  was 

leaving  a  copy  at  his  last  and  usual  his  [defendant's]  attorney  at  the  time 

place  of  abode  within  the  state  was  of  said  pretended  service,  and  now  is 

held  to  be  equivalent  to  alleging  that  his  attorney,  and  who  was  his  attorney 

no  copy  was  left  with  the  defendant's  who  appeared  in  the  original  cause," 

attorney.     Colburn  v,  Tolles,  13  Conn,  it  is  sufficient  although  it  is  not  averred 

524.  that  A.  was  the  only  attorney  who  ap- 

Showing  Lack  of  Authority  in  Person  peared  for  the  defendant,  there  being 

Serving.  —  A  plea  in  abatement  on  the  enough  alleged  to  enable  the  plaintiff 

ground    that  the   person   had   no  au-  to  make  a  legal  service.     Colburn  v. 

thority  to  serve  the  process  is  sufficient  Tolles,  13  Conn.  524. 

in  form  if  it  avers  that  the  writ  was  Heed  Kot  Show  Proper  Person  to  Serve, 

served,    stating    the    mode    and    the  —  A   plea   in  abatement  for  defective 

time  and  place  of  service,  and  that  the  service  alleging    that    the    writ    was 

person  had  lio  authority,  and  refers  to  served     by     one     deputy    sheriff    on 

the   writ  for  verification.     Washburn  another  deputy  sheriff,  is  sufficient.    It 

V,  Hammond,  25  Vt.  648;  Howard  v.  need   not  allege    by  whom  the    writ 

Walker,  39  Vt.  163.  ought  to  have  been  served.     Guild  v. 

Alleging    Defendant's  Konresidenoe. —  Richardson,6Pick.  (Mass.)  369;  Brown 

Where  a   plea  in   abatement  alleged  v,  Gordon,  i  Me.  165. 

that  at  the  time  of  service  the  defend-  Service  on  Resident  of  State.  —  Where 

ant  was  not  a  resident  of  the  state,  but  a  writ  describes  a  defendant  as  a  resi- 

resided  in  the  state  of  M.,  it  was  held  dent  of  the  state,  a  plea  in  abatement 

this  was  sufficient  without  alleging  at  averring  facts  showing  the  service  de- 

what  place  in  the  state  of  M.  the  de-  fective  on  the  defendant  as  a  resident 

fendant   resided.     Colburn   v,   Tolles,  of  the  state   is  good    and    sufficient. 

13  Conn.  524.  The  defendant  is  not  required  to  nega- 

To  Abate  Service  Only.  —  A  plea  in  tive  proper  service  on  him  as  a  non- 
abatement  which  objects  to  the  service  resident.  Cady  v.  Gay,  31  Conn.  395. 
but  not  to  the  writ  is  good.  Willing-  Service  on  Agent  of  Corporation.  —  In 
ton  V.  Stearns,  i  Pick.  (Mass.)  497.  an  attachment  suit  in  Vermont  against 

Conclusion  of  Plea.  —  A  plea  in  abate-  a  foreign  corporation,  a  plea  in  abate- 
ment for  defective  service  of  a  writ  of  ment  by  the  corporation,  alleging  that 
error  properly  concludes  by  praying  the  person  on  whom  the  copy  of  the 
judgment  of  the  writ.  Colburn  v.  writ  was  served  was  not  a  clerk  or 
Tolles,  13  Conn.  524.  other  officer  or  stockholder  of  the  cor- 

8.  Tweed    v,    Libbey,    37    Me.    49;  poration,  is  insufficient  because  it  fails 

Adams  v.  Hodsdon,  33  Me.  225.  to  allege  that  he  was  not  an  agent  or 

Lack  of  Authority  in  Person  Serving.  —  attorney  or  that  the  copy  was  not  left 

A    plea    in    abatement    for  defective  with  him  at  the  place  of  attachment. 
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allege  and  rely  on  immaterial  matter.* 

c.  Motion  to  Dismiss.  —  Where  the  defects  in  the  service 
appear  on  the  face  of  the  record,  it  is  not  ordinarily  necessary  to 
plead  the  objection  in  abatement,  but  it  may  be  taken  advantage 
of  by  a  timely  motion  to  dismiss.* 

Shampeau  v.  Connecticat  River  Lum-  R.  Co.,  24.  Vt.  42S;  Washbarn  v.  Ham- 

ber  Co..  37  Fed.  Rep   771.  mond,  25  Vt.  648;  Blodgett  v.  Brattle- 

1.  Fhet  Trayened  Immaterial.— A  plea  boro,  28  Vt.  695;  Howard  v.  Walker, 
in  abatement  by  two  defendants  to  a  39  Vt.  163. 

writ  of  error  against  four  defendants  United  States,  —  Rubel  v.  Beaver 
(the  two  not  pleading  being  described  Falls  Cutlery  Co.,  22  Fed.  Rep.  282. 
in  the  writ  as  residents  of  another  See  also  American  Cereal  Co.  v.  Eli 
state),  to  the  effect  that  no  service  has  Pettijohn  Cereal  Co.,  70  Fed.  Rep.  276. 
been  made  on  the  defendants  not  Disoretion  of  Court.  —  It  is  a  matter 
pleading,  alleging  that  they  reside  in  within  the  discretion  of  the  trial  court 
the  same  state,  and  traversing  their  to  refuse  to  vacate  the  service  of  sum- 
residence  in  another  state,  is  bad  on  mons  on  motion.  Timolat  v.  S.  }. 
the  ground  that  the  fact  traversed  is  Held  Co.,  (Supm.  Ct.  App.  T.)  17  Misc. 
immaterial.     Denslow  v.  Moore,  i  Day  (N.  Y.)  556. 

(Conn  )  290.  Host  Be  Confined  to  Defects  of  Service. 
Service  at  Wrong  Time.  —  A  plea  in  — A  motion  to  quash  because  of  de- 
abatement,  that  it  does  not  appear  by  fective  service  must  be  confined  to 
the  writ  that  it  was  served  ten  days  the  defects  complained  of.  If  it  goes 
before  the  term,  is  frivolous  and  will  further  and  prays  for  a  dismissal  of 
be  set  aside.  Nelson  v.  Cummins,  i  the  case,  it  is  a  general  appearance 
Overt.  (Tenn.)  436.  to  the  merits,  as  it  invokes  the  power  of 

2.  Illinois.  —  Greer  v.  Young,  120  the  court  on  a  question  not  relating  to 
III.  184.  jurisdiction.     Bucklin  v,  Strickler,  32 

Kansas,  —  Foster  v,   Markland,   37  Neb.  602. 

Kan.  32.  Alabama  —  Kotion  Only  Proper  Remedy. 

Maine,  —  Shorey  v.  Hussey,  32  Me.  — In  Jones  v.  Nelson,  51  Ala.  471,  it  was 

579.  held  that  where  the  only  defect  com- 

Minnesota.  —  Millette  v.  Mehmke,  26  plained  of  was  in  the  service,  and  the 

Minn.  306;  Lee  v,  Clark,  53  Minn.  315.  writ  itself  was  correct  in  form,  a  plea  in 

New  Hampshire,  —  Tilton  v.  Parker,  abatement  would  not  lie,  but  that  the 

4  N.  H.  142;  Farley  v.   Day,  26  N.  H.  objection  must  be  taken  by  motion  to 

527;  Crawford  v.  Crawford,  44  N.  H.  set  aside  the  service.     But  see  Nabors 

428;  Educational   Soc.   v.   Varney,  54  v,  Nabors,  2  Port.  (Ala.)  162;  Roberts 

N.  H.  376;  Hibbard  v,  Clark,  54  N.  H.  v,  Beeson,  4  Port.  (Ala.)  164;  Nabors  v, 

521;  Jacobs  V.  Stevens.  57  N.  H.  610;  Thomason,  i  Ala.  590:  Sawyer  i'.  Price, 

Rogers  v,  Buchanan,  58  N.  H.  47.  6  Ala.  285. 

New  York,  —  Myers  v,  Overton,  (C.  Power  of  Jostice  to  Entertain  Motion. 

PI.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  344;  —  Where  summons  from   a  justice's 

Nones   v.  Hope   Mut.   L.   Ins.  Co.,  8  court  was  served  in  a  county  other  than 

Barb.  (N.  Y.)  541;  Daniels  v.   Patter-  that  in  which  the  action  was  pending, 

son,   3   N.    Y.  47;  Hunter  v.   Tester,  it  was  held  that  the  justice  had  juris- 

(Supm.  Cl.   Spec.  T.)  18  How.  Pr.  (N.  diction  to  entertain  a  motion  of  the 

Y.)  347;  Ahner  v.  New  York,  etc.,  R.  defendant  to  set  aside  the  service.    His- 

Co.,  (N.  Y.   City  Ct.  Gen.  T.)  20  Civ.  tory  Co.  v.  Light.  97  Cal.  56. 

Pro.  (N.   Y.]  318;  Mason  v.   Libbey,  Kotion  After  Plea  in  Abatement.  —  The 

(Supm.   Ct.  Spec.  T.)  i  Abb  N.  Cas.  court  will  not  entertain  a  motion  to 

(N.  Y.)  354.  quash   the  service   where   a    plea    in 

Pennsylvania,  —  Winrow     v,    Ray-  abatement  relying  on  substantially  the 

mond,  4  Pa.  St.  501.  same  grounds  has  already  been  over- 

Soutk  Carolina,  —  Green  t^.  Charlotte,  ruled.     Grand  Lodge,  etc.,  v,  Cramer, 

etc.,  R.  Co.,  6  S.  Car.  342.  60  111.  App.  212,  164  III.  9. 

Tennessee,  —  Padgett   v,   Ducktown,  Bemoval  to  Federal  Conrt  After  Kotion 

etc..   Iron   Co.,   97  Tenn.   690;    Arm-  Denied. —  Where  a  motion  to  set  aside 

strong  v.  Harrison,  I  Head  (Tenn.)  379.  a  service  of  process  is  denied  in  the 

Vermont, —  Bliss  v,  Connecticut,  etc.,  state  court,  and  the  cause  is  thereafter 
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Oljjaotion  Host  Appear  o&  Faee  of  Booord.  —  The  fact  of  the  defects 
being  apparent  on  the  face  of  the  proceedings  is  in  most  jurisdic- 
tions essential  to  the  raising  of  the  objection  by  motion  to  dis- 
miss/ for  if  it  does  not  so  appear,  the  objection  must  be  pleaded 
in  abatement.* 

When  to  Be  Made.  —  A  motion  to  dismiss  for  the  insufficiency  of 
the  service  must  be  made  within  the  time  prescribed  for  pleading 
in  abatement.* 

Deflniteneis  and  Certainty.  —  A  motion  to  set  aside  the  service  of 
process  on  the  ground  of  defects  therein  should  point  out  specifi- 
cally the  defects  complained  of.* 

removed  to  a  federal  court,  the  latter  35  Md.   169;    Com.  v.    Scha£fner,   146 

court  will  treat  the  adjudication  of  the  Mass.  512:  Simonds  v,  Parker,  i  Met. 

state  court  as  correct,  and  will  not  en-  (Mass.)  508;  Crawford  v.  Crawiford,  44 

tertain  a  motion  to  set  the  service  aside.  N.  H.  428;  Seaver  v,  Allen,  48  N.  H. 

AUmark   v,  Platte   Steamship  Co..  76  473;  Howard  v.  Crawford,  21  Tex.  399; 

Fed.   Rep.  615;    Bragdon  v.    Perkins-  Pollard  v.  Wilder,  17  Vt.  48. 
Campbell  Co.,  82  Fed.  Rep.  338.     See        As  to  when  objections  to  the  service 

generally  article  Removal  of  Causes,  must    be  raised,  see  infra^  XI.  2.  d, 

vol.  18,  p.  150.  When  Objection   Taken. 

1.  Greer  v.  Young,  120  III.  184;  Edu-  Not  Kore  Favored  than  Plea  in  Abate- 
cational  Soc.  v.  Varney,  54  N.  H.  376;  ment.  —  A  motion  to  dismiss  for  defects 
Hibbard  v.  Clark,  54  N.  H.  521;  in  the  service  of  process  should  be  no 
Jacobs  V,  Stevens,  57  N.  H.  610;  Bliss  more  favorably  regarded  than  a  plea 
V.  Connecticut,  etc.,  R.  Co.,  24  Vt.  428;  in  abatement  seeking  the  same  end. 
Rubel  V,  Beaver  Falls  Cutlery  Co.,  Grand  Lodge,  etc.,  v.  Cramer,  60  111. 
22  Fed.  Rep.  282.  App.  212. 

What  Considered  on  Kotion  to  Bismias.  4.  Bucklin  v,  Strlckler,  32  Neb.  602; 
—  On  a  motion  to  set  aside  the  service.  Brown  v,  Goodyear,  29  Neb  376;  New- 
nothing  but  the  legality  or  regularity  port  News,  etc.,  Co.  v,  Thomas,  q6  Ky. 
of  the  service  can  be  considered,  and  613. 

the  question  as  to  the  court's  jurisdic-  Statement  of  Beaeons.  —  In   Freeman 

tion  cannot  be  raised  on  such  motion,  v.  Burks,  16  Neb.  328.  the  court  said: 

but  should  be  raised  by  demurrer  or  *'A  party  who  appears  by  motion  to 

answer.      Mabon   v.   Ongley   Electric  object  to  the  jurisdiction  of  the  court 

Co.,  24  N.  Y.  App.  Div.  so.  over  his  person,  by  reason  of  a  defect 

ExtraneoQB  Evidence  Not  Begarded.  —  in  the  process  or  its  service,  must  point 

On  a  motion  to  dismiss  the  servi:e,  the  out    specifically    the    objection    com- 

court  will  consider  the  face  of  the  re-  plained  of.     It  is  not  sufficient  merely 

turn  alone,  and  will  not  regard  extra-  to  object  to  the  jurisdiction,   but  the 

neous    evidence.      Kennard    v.    New  reason   for    such   objection    must    be 

Jersey  R.,  etc.,  Co.,  i  Phila.  (Pa.)  41,  7  stated.**     But  see  Jordan  v.  Missouri. 

Leg.  Int.  (Pa.)  39;  Smith  v.  Hodton,  3  etc.,   R.  Co.,  61  Mo.  52,  wherein  the 

Pa.   Dist.  250.     See  also  Goodrich  v,  court  said:     "  It  is  the  duty  of  every 

Hamer,  8  Cine.  L.  Bui.  11,  8  Ohio  Dec.  court,  when  objection  is  made  to  the 

(Reprint)  441,  sufficiency  of   an    officer's  return    of 

2.  See    supra^    XI.    2.    b.    Plea    in  service  of  process,  to  ascertain  whether 
Abatement,  the  defendant  is  in  court,  before  it  pro- 
Discretion  of  Gonrt.  —  It  is  competent  ceeds  to  judgment   and  subjects  the 

to  the  court  in  its  discretion  to  quash  parties  to  the  payment  of  unnecessary 

the   writ  on   motion   for  a    defective  costs;    and  any  motion  which  brings 

service,   or  to   put  the  defendant  to  such  objection  to  the  attention  of  the 

plead  the  matter  in  abatement.    Tilton  court  will  be  sufficient,  even  though  it 

V,  Parker,  4  N.  H.  142.  fails  to  point  out  the  manner  in  which 

8.  Shorey  v.    Hussey,   32   Me.   579;  the    defendant     should     have     been 

Nickerson  v.  Nickerson,  36  Me.  417;  served." 

Mace  V,  Woodward,  38  Me.  426;  Smith  Failure  to  Point  Ont  Valid  Gronndi.  — 

v.  Davis.  38  Me.  459;  State  v,  Gittings,  A  motion  to  set  aside  the  process  and 
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Only  Bervioe  Quashed.  —  It  is  generally  held  that  defectis  in  the 
service  of  process  affect  only  the  service  itself,  and  do  not  furnish 
ground  for  dismissing  the  action  ^  or  quashing  the  writ;  *  but  in 
some  jurisdictions  it  seems  to  be  the  practice  to  quash  the  writ.* 

d.  When  Objection  Taken  —  Most  Be  Baited  in  Trial  court.  —  An 
objection  for  defects  in  the  service  of  process,  whether  taken  by 
plea  or  motion,*  must  always  be  raised  before  judgment  in  the 
trial  court,*  if  the  defendant  has  an  opportunity  for  so  doing.® 

Before  Trial  on  Merita.  —  It  is  a  general  rule  that  the  objection 
must  be  taken  at  the  earliest  opportunity;''  for  by  pleading  to 


service  thereof  on  the  ground  that  they  Adams,  26  Ind.  250;  Clegg  v.  Patter- 
are  "  irregular,  defective,  and  insuffi-  son,  32  Ind.  135;  Harris  v.  Somerset, 
cient,'*  is  too  vague  and  uncertain,  and  etc.,  R.  Co.,  47  Me.  298;  Millette  v, 
points  out  no  valid  grounds  of  objec-  Mehmke,  26  Minn.300;  Hunter  z/.  Les- 
tion.  Hadley  zr.  Guiridge,  58  Ind.  302.  ter,  (Supm.  Ct.  Spec.  T.)  18  How.  Pr. 
A  motion  to  dismiss  on  the  ground  (N.  Y.)  347:  Myers  v.  Overton,  (C.  PI. 
**  that  no  certified  copy  of  the  sum-  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  344.  See 
mons  (herein  has  been  served  on  the  also  Jones  v.  U.  S.  Slate  Co.,  (Supm. 


defendant  as  required  by  law,"  is  too 
general  to  be  available.  Brown  v. 
Goodyear,  29  Neb.  376. 

1.  East  Tennessee,  etc.,  R.  Co.  v. 
fiayliss,  74  Ala.  150;  Beard  v.  Smith, 
9  Iowa  50;  Cheever  v.  Lane,  3  Iowa 
296;  Sheldon  v.  San  Antonio.  25  Tex. 
Supp.  177.  But  see  Conlon  v.  Cassidy, 
17  R.  I.  518;  Western,  etc.,  R.  Co.  v. 
Pitts,  79  Ga.  532. 

Service  Not  Kade  in  Time.  —  In  Foster 
V.  Markland,  37  Kan.  32,  it  was  held 
that  where  it  is  sought  to  raise  the  ob- 
jection that  the  service  was  not  made 


Ct.  Spec.  T.)  16  How.  Pr.  (N.  Y.)  129; 
Cairo,  etc.,  K.  Co.  v.  Trout,  32  Ark.  17. 

Where  No  Service  on  Befendant.  —  Of 
course  where  there  has  been  no  ser7- 
ice  at  all  on  the  defendant,  and  no  ap- 
pearance by  him  to  waive  such  lack 
of  service,  the  court  acquires  no  juris- 
diction, and  any  judgment  rendered 
against  him  is  absolutely  void.  See 
supra y  I.  Necessity  for  Service,  And 
see  the  article  Dkij-aults,  vol.  6,  p.  27 
et  seq, 

6.  Setiing  Aside  Befaalt.  —  Where  the 
circumstances  of    the   case   are   such 


in  time,  it  should  be  by  motion  to  set    that  the  defendant  is  unable  to  object 


the  service  aside,  not  to  dismiss  the 
action. 

2.  Bennethum  v.  Bowers,  133  Pa. 
St.  333;  Street  v.  Keim,  4  Kulp  (Pa.) 
290;  Com.  V,  Getz,  4  Pa.  Dist.  391 ; 
Hopkins  v.  Baltimore,  etc.,  R.  Co.,  42 
W.  Va.  535.  And  see  Comins  v,  Jones, 
54  Vt.  560. 

8.  Shorey  v,  Hussey,  32  Me.  579; 
Nickerson  v.  Nickerson,  36  Me.  417; 

iordan  v,  Missouri,  etc.,  R.  Co.,  61 
lo.  52;  Tilton  V,  Parker,  4  N.  H.  142; 
Farley  v.  Day,  26 N.  H.  527;  Crawford 
V.  Crawford,  44  N.  H.  428;  Rogers  v, 
Buchanan,  58  N.  H.  47. 


to  the  irregularity  in  the  service  until 
after  judgment  has  gone  against  him 
by  default,  it  may  furnish  ground  for 
opening  or  vacating  the  judgment. 
See   the  article   Defaults,  vol.  6,  p. 

179. 
Frandnlent  Service  on  Pereon  Leaving 

State.  —  Where  the  defendant  in  a 
divorce  case,  when  about  to  depart 
from  the  state  on  a  long  voyage,  was 
handed  a  summons  enveloped  and  dis- 
guised so  that  she  could  not  suspect 
the  nature  of  its  contents,  and  she  did 
not  become  aware  of  its  nature  until 
some  time  thereafter,  it  was  held  that 


4.  01]fjection  by  Kotion  to  IMsmiflS.  —  on  her  return  to  the  state  after  judg- 

Wbere  an  objection  to  the  service  is  ment  had  been  rendered  against  her 

taken   by   motion   it    must  be   raised  she  could   have   the   proceedings  set 

within   the   time   in   which   a  plea  in  aside  on  motion.     Bulkley  v,  Bulkley, 

abatement  seeking  the  same  end  would  (Supm.  Ct.  Spec.  T.)  6  Abb.   Pr.  (N. 

have  to  be  filed.     See  cases  cited  supra,  Y.)  307. 
XI.  2.  r.  Motion  to  Dismiss,  7.  Hunter    v.    Lester,"    (Supm.     Ct. 

6.  Dew  7\  Cunningham,  28  Ala.  466;  Spec.   T.)   18   How.    Pr,   (N.   Y.)  347; 

Moore  v,  Fiquett,  19  Ala.  236;  Nabors  Cave  v,  Houston,  65  Tex.  619;  Exp, 

V,  Thomason,  i  Ala.  590;  Whiteside  v.  Kellogg,  6  Vt.  509. 
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the  merits  the  defendant  enters  his  appearance,  *  and  it  is  there- 
after too  late  for  him  to  object  to  the  sufficiency  of  the  service.' 

Vet  ATBilaU*  for  Ylnt  Tiat  ra  Agp— 1.  —  From  the  foregoing  propo- 
sition it  necessarily  follows  that  a  failure  to  take  an  objection  to 
the  service  in  due  season  in  the  trial  court  amounts  to  a  waiver 
thereof,  and  such  objection  cannot  be  raised  for  the  first  time  in 

an  appellate  proceeding; '  but,  of  course,  the  action  of  the  trial 
court  in  passing  upon  the  application  maybe  reviewed  on  appeal 
if  properly  presented."* 

e.  By  Whom  Objection  Taken.  —  It  is  the  general  rule  that 

At  Appainiiee  Term.  —  A  defendant  After  Grent   of    Two  Vow  TiuUb.  — 

must  take  bis  objection  to  the  service  After  several  pleas  had  been  filed,  two 
at  the  appearance  term,  and  cannot  verdicts  rendered,  and  new  trials 
raise  it  afterward.  Simonds  v.  Parker,  granted,  it  was  held  to  be  error  lo  set 
I  Met.  (Mass.)  508.  aside  the  service  of  the  wril  in  the  case 
At  First  Term  After  Actual  Serriee. —  on  motion,  and  give  a  final  judgment 
Though  acquiescence  in  a  defective  for  the  defendant.  Wooten  v,  Win- 
service  may  bind  the  defendant,  no  gate,  6  Smed.  &  M.  (Miss.)  271. 
acquiescence  can  be  implied  when  the  Jurtiee'i  Conrt.  —  Objections  to  the 
objection  is  properly  taken  by  motion  service  of  process  from  a  justice's 
to  dismiss.  And  so  where  the  defend-  court  cannot  be  taken  after  the  parties 
ant  is  served  after  the  appearance  have  appeared  and  gone  to  trial  on  the 
term,  and  appears  at  the  first  term  merits.  Galveston,  etc.,  R.  Co.  v. 
after  the  actual  fervice,  and  without  Oakes,  i  Tex.  App.  Civ.  Cas..  §  685. 
pleading  to  the  action  moves  to  dis-  See  also  Galveston,  etc.,  R.  Co.  v.  Mc- 
miss  the  same  for  want  of  due  service,  Tiegue,  i  Tex.  App.  Civ.  Cas.,  ^  459. 
the  motion  should  be  granted.  Peck  8.  Dew  v.  Cunningham,  28  Ala.  466: 
V.  La  Roche,  86  Ga.  314.  Moore  v.  Fiquett,  19  Ala.  236;  Nabors 

1.  See  article  Appearances,  vol.  2,  p.  v,  Thomason,  i  Ala.  590;  Whiteside  v. 
636.  Adams,  26  Ind.  250;  Clegg  v.  Patter- 

2.  Bartlett  v.  Robbins,  5  Met.  (Mass.)  son,  32  Ind.  135;  Milletie  r.  Mehmke, 
184;  Grand  Lodge,  etc.,  z'.  Cramer,  60  26  Minn.  306;  Exp,  Kellogg,  6  Vi.  509; 
111.  App.  212;  Frankfort  Bank  v.  An-  Shenandoah  Valley  R.  Co.  v.  Griffith, 
derson,  3  A.  K.  Marsh.  (Ky.)  i;  Davis  76  Va.  913.  Compare  Tilden  v.  John- 
r.  West,  5  Wend.  (N.  Y.)63;  Ahner  v.  son,  6  Cush.  (Mass.)  354.  And  see 
New  York,  etc.,  R.  Co.,  (N.  Y.  City  Ct,  generally  article  Exceptions  and  Ob- 
Gen.   T.)  20  Civ.    Pro.  (N.   Y.)    318;  jections,  vol.  8,  p.  180. 

Payne  z/.  Grim,  2  Munf.  (Va.)  297.  Justice's  Court.  —  Under  the  Arkansas 
Whore  Notioe  of  Trial  Is  Lrregiilarly  statute  concerning  appeals  from  jus- 
Served,  and  the  cause  is  placed  on  the  ticesof  the  peace,  if  the  original  process 
calendar,  the  defendant  waives  the  is  correct  any  irregularity  in  the  service 
irregularity  unless  he  takes  advantage  thereof  must  be  taken  advantage  of 
of  it  by  a  proper  motion  previous  to  before  the  justice  at  the  proper  time, 
the  hearing  on  the  merits.  Green  v.  else  the  objection  will  be  deemed 
Charlotte,  etc.,  R.  Co.,  6  S.  Car.  342.  waived  and  cannot  be  first  raised  on 
Before  Demurrer  or  Answer.  —  A  mo-  appeal.  McKeev.  Murphy,  i  Ark.  55. 
tton  to  dismiss  on  the  ground  of  de-  See  also  Smith  tf.  Stinnett,  i  Ark.  497. 
fccts  in  the  service  should  be  made  Pennsylvania.  —  A  motion  to  quash 
before  demurrer  or  answer.  Beard  v.  for  irregularity  in  the  service  of  pro- 
Smith,  9  Iowa  50.  cess  in  a  justice's  court  came  too  late 
Answer  Stathig  that  Olijeotion  Hot  after  a  writ  of  certiorari  had  been  taken 
Waived. —  An  objection  to  the  service  to  the  justice's  judgment,  a  general  ap- 
must  be  raised  before  the  filing  of  an  pearance  entered,  and  costs  incurred, 
answer  to  the  merits,  and  by  filing  Harlan  v,  Tripp,  7  Pa.  Dist.  382. 
such  answer  the  objection  is  waived  4.  As  to  the  proper  practice  after  the 
notwithstanding  a  statement  in  the  an-  overruling  of  an  objection  to  the  serv- 
swcr  that  such  objection  is  not  waived,  ice,  see  the  article  Appearances,  vol. 
Newport  News,  etc.,  Co.  v,  Thomas,  2,  p.  t2getseq. 
96  Ky.  613.  Under  the  V.  8.  Ber,  Stat.,  §  1011,  as 
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no  one  but  the  defendant  himself  or  his  legal  representative  can 

take  advantage  of  defects  in  the  service  on  him.^ 

In  a  8nit  Against  SeToral  Defendants  on  a  joint  liability,  a  defect  of 
service  as  to  one  may  generally  be  pleaded  in  abatement  by  all.* 
Want  of  service  on  one  defendant  in  such  case  is  pleadable  in 
abatement  by  those  served,'  but  a  defendant  who  is  severally 

amended  by  Act  of  Feb.  i8,  1875,  c.  80,  the  defendant.     Adickes  v.  Lowry,  12 

the  decisions  of  the  trial  court  on  the  S.  Car.  97. 

sufficiency  of  service  may  be  reviewed  A  Sabseqaent  Mortgagee  of  Attached 

on  appeal.     Goldey  r.  Morning  News,  Property  who  has  been  f^iven  leave  to 

156  IJ.  S.  518.  appear  in   the  attachment  suit  cannot 

Proper  Judgment  Bendered  on  Appeal,  move  to  dismiss  for  want  of   proper 

—  Where  the  trial   judge   improperly  service  on  the  defendant.     Martin  v. 

overrules  a  motion  to  quash  the  serv-  Wiggin,  67  N.  H.  196. 

ice,  and  requires  the  parties  to  plead,  Oarniihees  in  Attachment. —  Persons 

the  error,  it   apparent  on  the  record,  summoned  as  garnishees  in  an  attach- 

will  be  corrected  on  appeal,  and  the  ment   proceeding  cannot  take  advan- 

proper  judgment  rendered;  all  subse-  tage  of  an  irregularity  in  the  service 

quent  proceedings  being  treated  as  a  of  the  attachment  on   the  defendant 

nullity.     Willey  v,   Roirden,   2   Baxt.  therein.     Crizer  v.   Gorren,   41   Miss. 

(Tenn.)  227.  563. 

Appeal  from  Jnetice'i  Court.  —  Where  Forecloinre  —  Junior  Inoombrancer.  — 

process  from  a  justice's  court  has  been  An  objection  to  a  judgment  against 

defectively  served,  the  defendant  can-  the  mortgagor  in  a  foreclosure  suit,  on 

not  come  into  court  and  by  plea  or  an-  the  ground  of  insufficient  service,  can- 

swer  set  up  such  defect  to  defeat  the  not    be   raised   by  the   junior  incum- 

action;    but  he  may  come  in  and  by  brancer  who  is  a  codefendant  with  the 

affidavit  show  the  error  and  ask  a  dis-  mortgagor.     Semple  v.  Lee,    13   Iowa 

missal  of  the  proceedings;  and  if  the  304. 

justice  disregards    his  objection,    he  Plaintiff  in  Action  Cannot  Object.  —  A 

may  on   appeal   from    the    judgment  person  who  obtains  a  judgment  cannot 

have   a   review  of   the   question,   and  in  a  subsequent  action  claim  that  such 

thus  obtain   the  relief  denied  him  in  judgment  is  void  on  account  of  defects 

the  court  below.     Waring  z/.  McKinley,  in    the    service  of   process.      Having 

62  Barb.  (N.  Y.)  612.  himself  procured  such  service,   he  is 

Bin  of  Exceptions.  —  Before  answer-  estopped   to  set   up    its    irregularity. 

ing,  the  defendant  moved   upon   affi-  Hess  v.  Smith,  (Supm.  Ct.  App.  T.)  16 

davit  to  set  aside  the  service  for  irreg-  Misc.  (N.  Y.J  55;  Presstman  v.  Mason, 

ularity,  but  filed   no  exception  to  the  68  Md.  78. 

action   of  the  court  in  overruling  the  8.  Butts  v,  Francis,  4  Conn.  426. 

motion.     After  a  trial  on  (he  merits  it  8.  Draper  t^.  Moriarty,  45  Conn.  476. 

was  held  on  appeal  that  the  affidavit  See  also  the   article   Parties  to   Ac- 

and  copy  of  the  summons  were  no  part  tigns,  vol.  15,  p.  570  et  seq, 

of  the  record,  not  having  been  made  so  Fot  Ground  for  Quaihing  Writ.  —  A 

by  exception.     Taylor  v.  Fletcher,  15  resident  defendant  cannot  have  a  writ 

Ind.  80.     See  also  Cincinnati,  etc.,  R.  quashed   because  of   want  of  service 

Co.  V.  Street,  50  Ind.  225.  upon  a  nonresident  codefendant.     The 

1.  Armstrong  v.  Grant,  7  Kan.  285,  plaintiff  is,  in  such  case,  entitled  to  an 

wherein  it  was  held  that  the  judgment  order  of  court  to  enable  him  to  make 

debtor  or  his  legal  representative  was  service  upon  or  give  notice  to  the  ab- 

the  only  person  who  could  attack  a  de-  sent  defendant.     Comins  %>.  Jones,  54 

fault  judgment  on  the  ground  that  the  Vt.  560. 

process  was  irregularly  served.  Motion  to  Quaeh  Betum  by  Defendant 

A  Purchaser  from  a  Judgment  Debtor  Fot  Served.  —  Where  a  sheriff  returned 

cannot  object  to  the  service  of  the  pro-  a  writ  **  not  found  "  as  to  one  of  two 

cess  on  which  the  judgment  was  ren-  defendants  who  was    a    nonresident, 

dered,  where  it  appears  that  such  serv-  before  the  return  day,  and  afterwards 

ice   was  accepted    by    the    purchaser  such  defendant,  two  days  before  the 

himself  acting  as  attorney  in  fact  for  return  day,  presented  himself  to  the 
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liable  without  right  of  contribution  from  the  other  defendants 
cannot  object  that  there  has  been  no  service  on  them.* 

3.  Waiver  of  Irregularities  or  of  Service.  —  The  whole  object  of 
mesne  process  being  to  inform  the  defendant  of  the  action  to  be 
commenced  against  him,  in  order  to  prevent  his  being  taken  by 
surprise  or  being  proceeded  against  without  having  been  heard, 
it  is  manifest  that  a  defendant  may  waive  irregularities  in  the 
service,  or  the  service  itself,  by  entering  a  general  appearance 
and  contesting  the  merits  of  the  action.*  And  for  similar  rea- 
sons defects  in  the  service  may  be  waived  by  a  written  acknowl- 
edgment or  acceptance  of  service.' 

sheriff  and  demanded  service  on  him-  Smith  (N.  Y.)  75.    See  also  Harker  v, 

self,  which  was  refused,  the  court  re-  Brink,  24  N.  J.  L.  333. 

fused  to  quash  the  return  on  motion  of  8.  See   the  article  Appearances,  vol. 

such  defendant.    Smith  v,  Alexander,  2,  p.  588. 

6  B.  Mon.  (Ky.)  584.  8.  See  supra,   X.  4.  b.  As  fVaiv^  oj 

1.  McKenzie   v,  HacksUff,   2  E.  D.  Defects. 
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SET-OFF,  COUNTERCLAIM,  AND 

RECOUPMENT. 

L  EaviTT  JinasBicTioH,  718. 

1.  In  GenercU^  718. 

2.  Insolvency^  722. 

3.  Nonresidence^  724. 

4.  Mutual  Credit  and  Connected  Demands^  725. 

5.  Set-off  of  Judgments y  726. 

n.  JmuBDiCTioH  OF  Pabticulab  Coitrtb,  726. 

1.  Courts  of  Original  Jurisdiction^  726. 

2.  Appellate  Courts^  728. 

a.  When  Trial  Is  de  Noiw^  728. 

b.  Amount  in  Controversy y  728. 

m  EieHT  TO  Pleab,  730. 

ly.  BLECTIOV  to  PLEAB   OB    EEBEBYE   fob  CBO80-ACTIOV,    73 1. 

1 .  General  Rule^  731. 

2.  Exceptions  Created  by  Statute ^  733. 

3.  Conclusiveness  of  Election  when  madcy  734. 

a.  Pendency  of  Action  as  Bar  to  Cross-demand^  734. 

b.  Pendency  of  Cross- demand  as  Bar  to  Independent 

Action^  736. 

c.  Interposition  of  Same  Set-off  or  Counterclaim  in 

Different  Actions ^  736. 

d.  Former  Adjudication  as  Bar  to   Use  of  Cross* 

Demand^  736. 

e.  Effect  of  Partial  Satisfcution  of  Demand^  737. 
y.  VECS88ITT  TO  PLEAB,  738. 

1.  In  General^  738. 

2.  In  Trial  Court y  739. 

VL  Kavhbb  of  PLEABive,  739. 


I.   Set'Offyj^. 
li 

(2)  In  the  United  'States^  739. 


a.  At  LaWy  739. 

(i)  In  England,  739. 


(tf)  In  General,  739. 

(Jf)  Admissibility  of  Evidence  under  Gen* 

eral  Issue,  740. 
(/)  Denomination  of  Plea  or  Answer^  742. 
b.  In  Equity,  742. 
2.  Recoupment,  743. 

a.  In  General,  743. 
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b.  Admissibility  of  Evidence  under  General  Issue y  744. 
3.   C(mnier dainty  74c. 

a.  In  General  —  Admissibility  under  General  Issue, 

745-  . 

b.  Denomination  of  Answer,  745. 

YH  TntE  OF  Pleabikg,  748. 

Yin.  EEQTTISITE8  AFD  SUFEICIEKCT  OF  ALLEGATI0V8»  749. 

1.  Application  of  Ordinary  Rules  of  Pleading,  749. 

2.  Formal  Defects^  750. 

3.  Definiteness  and  Certainty^  751. 

4.  Averment  of  Facts  —  Legal  Conclusions y  752. 

5.  Nature  and  Origin  of  Defendant^ s  Claimy  753. 

6.  Averments  as  in  Declaration  or  Complaint,  753. 

a.  In  Generaly  753. 

b.  Cause  of  Action  Against  Plaintiff y  754. 

7.  As  to  Allowability  of  Defendant* s  Claimy  755. 

a.  In  Generaly  755. 

b.  Showing  as  to  Statutory  Right,  755. 


i\  In  Generaly  755. 


2)  7>4a/  Defendants  Claim  Is  Liquidated,  756. 

[3)  734a/  Counterclaims  Originated  Out  of  Same 
Transaction,  756. 

(4)  That  Counterclatms  Are  Mutualy  757. 
8,   That  Defendants  Claim  Is  Due  and  Subsisting,  760. 

a.  In  Generaly  760. 

b.  When  Defendant  Is  an  Assignee,  761. 

r.    That  Defendant s  Claim  Is  Unpaid,  761. 
d.   Objections  Waived,  761. 
9«    Where  Defendant s  Claim  Is  in  Contract,  761. 

a.  In  General^  761. 

b.  Implied  Contract  —  Waiver  of  Tort,  762. 

c.  Description  of  Contract,  763. 

d.  Description  of  Breach,  763. 

e.  Averment  of  Damages,  764. 

10.  Where  Defendant s  Claim  Is  in  Tort,  764. 

a.  In  General,  764. 

b.  Averment  of  Fraud,  764. 

11.  Equitable  Grounds  for  Set-off,  764. 

a.  In  General,  764. 

b.  Insolvency,  765. 

(i)  Necessity  to  Allege,  765. 
(2)  Requisite  Averments,  765. 

12.  Jurisdictional  Amount,  765. 

13.  Responsiveness  of  Answer  to  Whole  Cause  of  Action,  766. 

14.  joinder  of  Other  Defenses,  766. 

a.  Right  to  y^oiny  766. 

b.  Same  Facts  Pleaded  as  Defense  and  Counterclaim, 

768. 

c.  Necessity  to  Plead  Separately,  768. 

15.  Bill  of  Particulars,  768. 

a.  Necessity  For,  768. 
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b.  Effect  of  Failure  to  Furnish  Bill^  765^ 
r.   Sufficiency  of  Bill^  769. 

16.  Prayer  for  Reliefs  770. 

17.  Verification^  770. 

DL  Deitjbseb  OB  Other  Objectiov,  771. 

1.  When  Objection  to  Be  Taken^  771. 

2.  Demurrer^  772. 

a.  When  It  Lies,  772. 

b.  Effect  of  Demurrer^  775. 

c.  Form  of  Demurrer y  775. 

d.  Reply  and  Demurrer  at  Same  Time^  776. 

e.  Effect  of  Overruling  or  Sustaining  Demurrer^  776. 

3.  Motion  to  Strike  Out^  776. 

4.  Motion  to  Make  More  Definite  and  Certain^  777. 

Z.  Amekdmehts,  778. 

1.  In  General,  778. 

2.  Addition  of  Plea  of  Set-off  by  Amendment,  779. 

3.  Alteration  of  Counterclaim  from  Tort  to  Contract^  779. 

4.  Discretion  of  Court  —  Imposition  of  Terms ^  779. 

5.  On  Appeal  or  New  Trial ^  780. 

XI  Bepucatioh  OB  Beplt,  780. 

1.  Necessity  For,  780. 

a.  In  General,  780. 

b.  Statute  of  Limitations,  782. 

c.  When  Reply  Not  Necessary^  783. 

2.  Effect  of  Failure  to  Reply,  785. 

3.  Waiver  of  Failure  to  Reply,  ySy. 

4.  Effect  of  Reply,  jSj. 

5.  Form  and  Sufficiency,  788. 

a.  In  General,  788. 

b.  Denials  of  Allegations  of  Counterclaim^  790. 

c.  Setting  Up  New  Matter,  792. 


(i)  In  General,  792. 
yiS  Set-off  or  Counter 
(3)  Permissibility  of  Pleading  to  Reply,  795. 


Set-off  or  Counterclaim,  794. 


XU  Opebatioh  afd  Effect  of  Plea  —  Abmissiov  of  Plain- 
tiff's Claim,  795. 
xm  Withdrawal  of  Plea,  796. 
XIV.  Tbial,  798. 

1.  In  General,  708. 

2.  By  Court  or  yury,  798. 

3.  Reference,  799. 

4.  Burden  of  Proof,  800. 

5.  Order  of  Proof  ,  802. 

6.  Pleading  and  Proof —  Variance^  802. 

7.  Instructions,  804. 

XV.  Vebdict,  806. 
XVL  JuBexENT,  807. 

I.  In  General,  807. 

a.  For  Difference  Between  Claims^  807. 
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3.  For  Defendant  for  Excess,  808. 

4.  When  Plaintiff  Is  Defeated,  810. 

5.  For  Interest,  810. 

6.  When  Defendant  Recoups,  810. 

xvn.  C08T8, 811. 

1.  When  Allowed  to  Plaintiff,  811. 

a.  Recovery  Beloiv  Limited  Amount,  8ri. 

b.  Recovery  Below  Courfs  Jurisdiction^  812. 

c.  Necessity  to  Shmv  Cause  of  Reduction,  812. 

d.  In  Cases  of  Exclusive  Jurisdiction,  813. 

2.  When  Allowed  to  Defendant,  813. 

a.  When  Set-off  Equalizes  Claim,  813. 

b.  When  Set -off  Exceeds  Claim,  814. 

3.  Costs  of  Proving  Set-off,  814. 

4.  Where  Set-off  Is  Joined  with  Other  Defenses,  815. 

5.  Where  Cross- Demand  Is  Withdrawn  or  Dismissed,  815. 

6.  Where  Tender  Is  Made,  816. 

7.  Where  Suits  Have  Been  Consolidated,  816. 

8.  On  Writ  of  Review,  816. 
9.  In  Equity,  816. 

XVm.  Appeal,  816. 

I-  In  General,  816. 

2.  From  Ruling  on  Demurrer,  817. 

3.  Objections  Taken  for  First  Time  on  Appeal,  818. 

CROSS-REFERENCES. 

As  to  Setting  Off  Judgments,  see  article  SATISFACTION  AND 
DISCHARGE  OF  JUDGMENTS,  ante,  p.  117. 
Circumstances  under  Which  a  Set-off  or  Counterclaim  May  Be 
Allowed,  and  Other  Matters  of  Substantive  Law^  see  the 
title  SET--OFF,  RECOUPMENT,  AND  COUNTER- 
CLAIM,   Am.  and  Eng.  Encyc.  of  Law. 

L  EauiTT  JUBISDICTIOH  —  1.  In  OeneraL  —  The  doctrine  of  set- 
off had  its  origin  in  equity,  and  courts  of  equity  assumed  juris- 
diction to  grant  a  set-off  before  statutes  permitting  set-offs  were 
enacted.*  Although  courts  of  equity  will  usually  follow  the  law, 
in  the  absence  of  special  circumstances,*  yet  they  are  independent 
of  the  statutes  of  set-off,  and  are  accustomed  to  order  a  set-off 

1.    Whitehead    v.    Jessup,   7    Colo.  S.  Small  v.  Collins,  6  Houst.  (Del.) 

A  pp.  460;  Houston  7/.  Maddux,  179  111.  273;  Spaulding  v.  Backus,   122  Mass. 

377;  Jeffries  z/.  Evans,  6  B.  Mon.  (Ky.)  553;  Lockwood  v.   Beckwith,  6  Mich. 

119;  Merrill  v.  Cape  Ann  Granite  Co.,  168;  Becker  z^.  Northway,  44  Minn.  61; 

t6i  Mass.  212;  Barnes  v.  McMullins,  Condon  z/.  Shehan,  46  Miss.  710:  Reppy 

78  Mo.  260;  Bathgate  v.  Haskin,  59  N.  v.  Reppy,  46  Mo.  571 ;   Black  v.  Whitall, 

Y.  533;  Enteri'.  Quesse,  30S.  Car.  126;  9  N.  J.  Eq.  572;  Trotter  v.  Heckscher, 

Parker  v,  Britt,  4  Heisk.  (Tenn.)  243;  40  N.  J.  Eq.  612;   Armstrongs.  McKeU 

Duncan    v,    Magette,     25    Tex.    245;  vey,  39  Hun  (N.  Y.)  213;  Bathgate  f. 

Baldwin    v.    Roberts,    13    Tex.    Civ.  Haskin,  59  N.  Y.  533;  Lindsay  v.  Jack- 

App.    563;    McLaoe    v.    Johnson,    59  son,  2  Paige  (N.  Y.)  581;  Johnston  t^. 

Vt.  237;  Scott  V,  ArmfttroQg,  146  U.  S.  Humphrey,  91  Wis.  76;  Gray  v,  Rollo, 

499.  18  Wall.  (U.  S.)  629. 
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In  OenoraL 


when  reason  and  justice  require  it  in  cases  where  courts  of  law 
would  be  unable  to  grant  relief.* 

The  Mere  £zistenoe  of  Mutual  Demands,  distinct  and  independent  in 
character,  is  insufficient  to  give  to  equity  jurisdiction  to  compel 
a  set-off.^  Some  grounds  for  equitable  interposition  must  be 
alleged,  such  as  fraud,  agreement  to  set  oil  mutual  demands, 
embarrassment  in  enforcing  the  demand  at  law,or  special  circum- 
stances, such  as  insolvency  or  nonresidence,  which  render  it  prob- 
able that  one  party  will  lose  his  demand  and  be  compelled  to  pay 
the  demand  of  the  other.' 

1.  Illinois,  —  Hughes  v.  Trahern,  64  8  Dana  (Ky.)  164;  Bernard  v,  Gallatin 

111.  48.  Seminary,  3  J.  J.  Marsh.   (Kv.)  425; 

AV«/«r>ty.  —  Jeflfries  v.    Evans,  6  B.  Turpinv.  Turpin,7j.  J.  Marsh.  (Ky.)33. 

Mon.  (Ky.)  119.  Massachusetts. — Spauldingt/.  Backus, 

Maryland.  —  State  v.  Northern  Cent.  122  Mass.  553. 

R.  Co.,  18  Md.  193.  Minfiesota.  —  Laybourn  r.  Seymour, 

Massachusetts.  —  Merrill  v.  Cape  Ann  53  Minn.  105. 

Granite  Co.,  161  Mass.  212.  Mississippi,  —  Condon  v,  Shehan,  46 

Minnesota.  —  Laybourn  v.  Seymour,  Miss.  710. 

53  Minn.  105.  Missouri,  —  Field  v,  Oliver,  43  Mo. 

Missouri,  —  Fulkerson  v.  Davenport,  200;  Gemmellt'.  Hueben,  71  Mo.  App. 


70  Mo.  541. 

Nebraska.  —  Richardson  v.  Doty,  44 
Neb.  73. 

New  Jersey.  —  Brewer  v.  Norcross,  17 
N.  J.  Eq.  219. 

New  York,  — Smith  v,  Felton,  43  N. 
Y.  419;  Bathgate  v,  Haskin.  59  N.  Y. 
533:  Hughiti  V.  Hayes,  136  N.  Y.  163; 
Schermerhorn  v.  Anderson,  2  Barb.  (N. 
Y.)  584;  Lindsay  v.  Jackson,  2  Paige 
(N.  Y.)  581. 

Ohio, — Armstrong  v.  Warner,  49 
Ohio  St.  376;  Barbour  v.  National 
Exch.  Bank,  50  Ohio  St.  90. 

Tennessee,  —  Parker  v,  Britt,  4  Heisk. 
(Tcnn.)  243. 

Texas,  —  Duncan  v.  Magette,  25  Tex. 

245. 

Vermont.  —  Blake  v.  Langdon,  19  Vt. 

485;  Smith  V.  Wain w right,  24  Vt.  97; 

McLane  v.  Johnson,  59  Vt.  237. 

Wisconsin,  —  Spear  v.  Dey,  5  Wis. 
193;  Pendleton  v,  Beyer,  94  Wis.  31; 
Smith  V.  Dickinson,  100  Wis.  574. 

United  States.  —  Scott  v.  Armstrong, 
146  U.  S.  499. 

2.  Alabama,  —  Tate  v.  Evans,  54  Ala. 
16:  Gafford  v,  Proskauer,  59  Ala.  264; 
Knight  V.  Drane,  77  Ala.  371. 

California.  —  Naglee  v.  Palmer,  7 
Cal.  543. 

Connecticut.  —  Bowen  v,  Bowen,  20 
Conn.  127. 

Illinois.  —  Downs  v.  Jackson,  33  111. 
464;  Raleigh  v,  Raleigh,  35  111.  512. 

Iowa,  —  Davis  v,  Milburn,  3  Iowa 
163. 

Kentucky,  —  Wathen  v.  Chamberlin, 


291. 

New  Jersey, — Jackson  v.  Bell,  31 
N.  J.  Eq.  554. 

New  York,  —  Wolcott  v,  Sullivan,  i 
Edw.  (N.  Y.)399;  Schermerhorn  v.  An- 
derson, 2  Barb.  (N.  Y.)  584;  Pond  v, 
Harwood,  139  N.  Y.  iii. 

Texas.  —  Brady  v.  Hancock,  17  Tex. 
361. 

United  States.  —  Dade  v,  Irwin,  2 
How.  (U.  S.)  383. 

8.  Alabama,  —  Cave  v,  Webb,  22  Ala. 
583;  Simmons  v.  Williams,  27  Ala.  507; 
White  V.  Wiggins.  32  Ala.  424;  Tate 
V.  Evans,  54  Ala.  16;  Martin  v.  Mohr, 
56  A1&.  221;  Knight  v,  Drane,  77  Ala. 

371. 

California,  —  Lyon  v.  Petty,  65  Cal. 

322. 

Connecticut.  —  Bowen  w.  Bowen,  20 
Conn.  127. 

Delaware.  —  Small  v.  Collins,  6 
Houst.  (Del.)  273. 

Georgia,  —  Moody  v.  Ellerbie,  36  Ga. 
666. 

Illifufis,  —  Downs  v,  Jackson,  33  111. 
464;  Raleigh  v.  Raleigh.  35  111.  512: 
Harding  v  Shepard,  107  111.  264;  Smith 
V.  Billings,  170  111.  543:  Houston  v. 
Maddux,  179  111.  377. 

Indiana.  —  Keightley  v.  Walls,  24 
Ind.  205;  Hannon  v.  Hilliard,  83  Ind. 
362. 

Iowa.  —  Davis  v.  Milburn,  3  Iowa 
163. 

Kentucky.  —  Robbins  v.  Holley,  i  T. 
B.  Mon.  (Ky.)  191;  Lamme  v.  Saun- 
ders, I  T.  B.  Mon.  (Ky.)  263;  Beall  v. 
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Lftohw.  —  While  embarrassment  in  setting  up  a  demand  at  law  is 
a  ground  for  the  interference  of  equity  for  the  purpose  of  setting 
off  cross-demands,^  relief  in  equity  will  be  denied  to  a  party  who 
may  use  his  demand  as -a  set-off  in  a  pending  suit,  or  who  has 
failed  to  use  it  in  an  action  in  which  a  judgment  was  rendered 
against  him,  when  it  was  available  to  him  in  that  suit.*  An 
exception  to  this  rule  is  allowed  in  cases  where  the  party  has 
been  prevented  from  asserting  his  demand  by  unavoidable  acci- 
dent, mistake,  or  fraud.* 

2.  Insolvency.  —  The  insolvency  of  a  debtor  to  whom  a  demand 

114  III.  241;  Lamme  z/.  Saunders,  i  T.  defendant's  alleged  insolvency  pend- 

B.  Mon.  (Ky.)  263;  Garner  v.  Jones,  94  ing  the  first  suit  between  these  parties. 

Ky.  135;  Dungan  v.  Miller,  19  N.  J.  Eq.  Then,  as  he  had  a  defense,  and  might 

218;     Ragsdale   v.    Buford,   3    Hayw.  have  made  it,  and  the  motive  urged 

(Tenn.)  192;  Crafton  v.  Boon,  5  Heisk.  him   to  it  which  now  induces  him  to 

(Tenn.)  93.  seek  an  injunction,  and  he  failed  to  do 

1.  Wood  V,  Steele,  65  Ala.  436;  it,  he  cannot  now  profit  by  his  own 
Houston  V.  Maddux,  179  III.  377*.  Mc-  negligence  and  obtain  an  injunction  to 
Laren  v.  Pennington,  i  Paige  (N.  Y.)  prevent  the  collection  of  the  defend- 
102;  Ainslie  v.   Boynton,   2   Barb.  (N.  ant'B  demand.'* 

Y.)  258;    Ellis    V.   Kerr.   11  Tex.  Civ.  When  a  complainant  has  had  an  op- 

App.  349,  on  demurrer  (Tex.  Civ.  App.  portunity  to  use  his  claim  as  a  set-off 

1893)  23  S.  W.  Rep.  1050.  in   a  suit  at   law   in   which   judgment 

2.  Nelms  v.  Prewitt,  37  Ala.  389;  was  rendered  against  him,  nonresi- 
Mobile  Bank  v.  Poelnitz,  61  Ala.  147;  dence  and  insolvency  give  him  no 
Bulkeley  v.  Welch,  31  Conn.  339;  right  to  equitable  relief.  He  must  show 
Sanger  v.  Fincher,  27  111.  346;  Mc-  that  he  has  been  prevented  from  using 
Graw  V.  Pettibone,  10  Mich.  530;  TolH-  his  se!-oflf  by  fraud,  accident,  surprise, 
son  V.  West,  Harp.  Eq.  (S.  Car.)  93;  or  some  adventitious  circumstance 
Morgan  v.  Carson,  7  Leigh  (Va.)  238;  beyond  his  control.  Sayre  t'.  Harpold, 
George  v.  Strange,  10  Gralt.  (Va.)  499.  33  W.  Va.  553. 

Prior  Judgment  at  Law.  —  In  Carlyle  3.  Sanger   v.    Fincher,   27    III.    346: 

V.   Long,   5   Litt.  (Ky.)  167,  relief   was  Brazelion   v.   Brooks,   2  Head  (Tenn.) 

refused    where    judgment    had    been  194;  Sayrc  v.  Harpold,  33  W.  Va.  553. 

rendered   against  complainant  on  his  Ignorance  and  Mistake.  —  Where  judg- 

set-ofT  in  a  suit  at  law  because  he  had  ment  was  rendered  against  the  maker 

failed  to  rejoin  to  the  replication  to  his  of  a  note  in  favor  of  one  who  held  it  as 

plea  of  set-ofl.  collateral   for    a    debt  of    much    less 

Failure   to    Assert  Set-off  at  Law. —  amount,  and  this  fact  was  not  known 

Where  the  ground  of  jurisdiction  was  to  the   maker  until  after  the  trial,  a 

insolvency,  it  has  been  held  that  the  set-of!  of  a  debt  due  to  the  maker  from 

failure  to  assert  a  set-ofi  in  an  action  at  the    payee    was     allowed,    upon    the 

law  does  not  prevent  equity  from  set-  ground    of     the    payee's    insolvency, 

ting    off    the    complainant's    demand  Mitchell  v.  Holman,  30  Oregon  280. 

against     the     defendant's    judgment.  But  equity  will  not  interfere  where 

Jeffries  r.  Evans,  6  B.  Mon.  (Ky.)  119;  the  defense  of  set-oflf  has  been  lost  by 

Gregory  v.  Hasbrook,  i  Tenn.  Ch.  218;  the  ignorance  or  design  of  the  party's 

Brazelton  v.  Brooks,  2  Head  (Tenn.)  attorneys.       Burton     v.    Hynson.    14 

194;  Fitzhugh  V,   McKinney,  43  Fed.  Ark.  32. 

Rep.  461.  Sickness.  —  When    the    plaintiff    in 

In  Hall  V,  Clark,  21  Mo.  415,  the  whose  favor  a  judgment  has  been 
court  said:  "But  inasmuch  as  the  rendered  is  not  insolvent,  a  defendant 
plaintiff  failed  to  use  his  cause  of  cannot  resort  to  equity  to  obtain  a  set- 
action  by  way  of  recoupment,  he  has  off  which  he  has  been  prevented  from 
now  no  right  to  an  injunction  to  re-  setting  up  by  reason  of  his  sickness  at 
strain  the  collection  of  the  defendant's  the  lime  of  the  trial  and  the  refusal  of 
judgment.  It  does  noc  appear  but  the  court  to  continue  the  action.  Hud- 
that  the  plaintift  was  apprised  of  the  son  v,  Kline,  9  Gratt.  (Va.)  379. 
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is  due  is  generally  recognized  as  a  sufficient  ground  of  equitable 
jurisdiction  to  set  off  cross-demands.*  A  well-recognized  excep- 
tion to  this  rule,  however,  is  that  equity  will  not  grant  a  set-off 

1.  Alabama.  —  Simmons  v.  Williams,  Miss.  193;  Loci: wood  v,  Rainey,  (Miss. 

27  Ala.  507;  Wray  v.  Farniss,  27  Ala.  1896)  19  So.  Rep.  294. 

471;  Carroll  v,   Malone,  28  Ala.  521;  Missouri,  —  Field  v,  Oliver,  43  Mo. 

Betts  V.  Gunn,  31  Ala.  219;  White  v,  200;    Reppy  v,   Reppy,   46    Mo.   571; 

Wiggins,  32   Ala.  424;    Goldsmith  v,  Gemmell    v,    Hueben,   71    Mo.   App. 

Stetson,  39  Ala.   183;  Taie  v,  Evans,  291. 

54  Ala.  16;  Martin  v.  Mohr,  56  Ala.  Nebraska,  —  Thrall  v,  Omaha  Hotel 
221;  Goldthwaite  z/.  National  Bank,  67  Co.,  5  Neb.  295;  Richardson  v.  Doty, 
Ala.  549;  Watts  v.  Sayre,  76  Ala.  397;  44  Neb.  73. 

Campbell    v,    Conner,    78    Ala.    211;  New  Jersey, — Jackson    v.    Bell.  31 

Scholze  V.  Steiner,  100  Ala.  148.  N.  J.  Eq.  554;  Camden  Nat.   Bank  v, 

California.  -^  Russell  v.  Conway,  ii  Green,  45  N.  J.  Eq.  546. 

Cal.  93;  Hobbs  v.   Duflf,  23  Cal.  596;  New   York.  —  Mel    v,    Holbrook,    4 

Lyon  V,  Petty,  65  Cal.  322.  •  Edw.  (N.  Y.)  539;  Lindsay  v.  Jackson. 

Connecticut,  —  Bowen  v,  Bowen,  20  2    Paige    (N.    Y.)    581;     Holbrook    v. 

Conn.  127;  Spurr  v,  Snyder,  35  Conn.  American  F.   Ins.  Co.,  6  Paige  (N.  Y.) 

172.  220;  Barber  v,  Spencer,  11  Paige  (N. 

/^/•/awflr^.  —  Burton  V.  Willen,  6  Del.  Y.)  517;  Ainslie  v.   Boynton,  2  Barb. 

Ch.  429.  (N.   Y.)  258;    Smith  v.   Felton,  43  N. 

Illinois.  —  Downs  v,  Jackson.  33  111.  Y.  419;    Littlefield  v.  Albany  County 

464;    Favorite  v.   Lord,   35    lU.    142;  Bank,   97   N.   Y.   581;    Rothschild   v. 

Raleigh  v.  Raleigh,  35  lU.  512;  Phelps  Mack,  115  N.  Y.  i;  Hughitt  v.  Hayes, 

r.  Reeder,  39  111.  172:  Stone  v,  Fargo,  136  N.  Y.  163;  Matter  of  Hatch,  155  N. 

55  III.  71;  Hughes  V,  Trahern,  64  111.  Y.  401,  reversing  22  N.  Y.  App.  Div. 
48;  Chicago,  etc.,  R.  Co.  v.  Field,  86  16;  Clute  v,  Warner,  8  N.  Y.  App.  Div. 
lU.  270;  Quick  V,  Lemon,  105  III.  578;  40;  O'Connor  v.  Brandt,  12  N.  Y. 
Doane  v.  Walker,  loi  111.  628;  Walker  App.  Div.  596;  Davidson  v,  Alfaro,  16 
V,   Doane,    108    III.  236;    Houston    v.  Hun  (N.  Y.)  353. 

Maddux,  179  111.  377.  North  Carolina,  — IxtA^W  v,   Langs- 

Indiana,  —  Keightley    v.    Walls.   24  ton,  i  Dev.  Eq.  (N.  Car.)  396;  March 

Ind.  205;  Hannon  v,  Hilliard,  83  Ind.  v.  Thomas,  63  N.  Car.  87;  Raisin  v, 

362.  Thomas,  88  N   C«xr.  148. 

loioa,  —  Davis   v,    Milburn,   3  Iowa  Ohio,  —  Baker  v.  Kinsey,  41  Ohio  St. 

163;  Wikel  V.  Garrison,  82  Iowa  453;  403;  Barbour  v.  National  Exch.  Banic, 

Thomas  v.  Exchange  Bank,  99  Iowa  50  Ohio  St.  90;  King  t.  Armstrong,  50 

202.  Ohio  St.  222. 

Kentucky.  —  Collins    v,    Farquar,   4  Pennsvlvania.  —  Stewart  v.  Coulter. 

Litt.  (Ky.)  153;  Robbins  v.  Holley,  I  12  S.  &  R.  (Pa.)  252. 

T.  B.  Mon.  (Ky.)  191;  Tribble  v,  Taul,  South   Carolina.  —  Enter   v,  Quesse, 

7   T.    B.    Mon.    (Ky.)  456;    Miller    v,  30  S.  Car.  126. 

Malony,  3  B.  Mon.  (Ky.)  105;  Jones  v,  Tentiessee.  —  Gregory  v,  Hasbrook,  i 

Wdggoner,  7  J.  J.  Marsh.  (Ky.)  144;  Tcnn.  Ch.  218;  Brazleton  v.  Brooks,  2 

Chamberlin  v.  Siewart,  6  Dana  (Ky.)  Head  (Tenn.)  194;  Memphis,  etc.,  R. 

32;  Merrill  v.  Souther,  6   Dana  (Ky.)  Co.  r.  Greer,  87  Tenn.  698;  Nashville 

305;  Walhen  v,  Chamberlin,    8  Dana  Trusf;  Co.    v.  Nashville   Fourth   Nat. 

(Ky.)  164;  Forbes  v.  Cooper,  88  Ky.  Bank,  91  Tenn.  336;  Fields  v.  Carney, 

285;  Kentucky  Flour  Co.  v.  Merchants'  4  Baxt.  (Tenn.)  137;  Clift  v.  Martin,  4 

Nai.  Bank,  90  Ky.  225.  Baxt.  (Tenn.)  387- 

Maryland,  —  Levy   v,    Sleinbach,  43  Texas,  —  Duncan  v.  Magette,  23  Tex. 

Md.  212;  Marshall  v.  Cooper,  43  Md.  245. 

46:  Twigg  V,  Hopkins,  85  Md.  301.  Vermont, -~%mX\\i  v.   McDonald,  56 

Massachusetts. — Spaulding  v.  Backus,  Vt.  305. 

122  Mass.  553.  Virginia,  —  Gordon  v,  Rixey,  86  Va. 

Minnesota,  —  Becker    v.    North  way,  853;  Commercial  Bank  v.  Cabell,  96 

44  Minn.  61 ;  Laybourn  v,  Seymour,  Va.   552;    Feazle  v,    Dillard,    5    Leigh 

53  Minn.  105;  St.  Paul,  etc..  Trust  Co.  (Va.)  31;    M'Clellan    v.    Kinnaird,    6 

V,  Leek,  57  Minn.  87.  Gratt.   (Va.)  352;    Hupp   v.    Hupp,  6 

Mississippi.  —  Posey  v,  Maddox,  65  Gratt.  (Va.)  310. 
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where  a  claim  is  procured  with  knowledge  of  the  debtor's  insolv- 
ency,* and  another  exception  exists  where  the  rights  of  third 
parties  have  intervened.* 

3.  Honreaidence.  —  The  nonresidence  of  a  party  having  a  claim 
which  he  is  enforcing  or  about  to  enforce  against  one  having  a 
demand  against  him  is  frequently  mentioned  as  affording  occasion 
for  the  exercise  of  the  jurisdiction  of  a  court  of  chancery  to 
decree  a  set-off,*  and  in  some  cases  relief  has  been  granted  upon 
this  ground.*  It  has  been  held,  however,  that  nonresidence 
alone  furnishes  no  ground  for  equitable  interference.* 


West  Firptma,  —  Matlingly  p,  Sut- 
ton, 19  W.  Va.  19. 

Wisconsin.  —  Body  v,  Jewsen,  33 
Wis.  402;  Jones  v,  Piening,  85  Wis. 
264;  Pendleton  v,  Beyer,  94  Wis.  31; 
Smith  V.  Dickinson,  100  Wis.  574. 

United  States.  —  Central  Appalachian 
Co.  V,  Buchanan,  90  Fed.  Rep.  454; 
Carr  v,  Hamilton,  129  U.  S.  252;  Scott 
V,  Armstrong,  .146  IJ.  S.  499;  North 
Chicago  Roiling  Mill  Co.  v.  Sc.  Louis 
Ore,  etc..  Co.,  152  U.  S.  596. 

Mioihigan.  —  In  Lock  wood  r.  Beck- 
wiih,  6  Mich.  168.  and  Hale  v.  Holmes, 
8  Mich.  37,   insolvency  alone,   where 


T.  B.  Mon.  (Ky.)i9i;  Tribble  v,  Taul, 
7  T.  B.  Mon.  (Ky.)  456;  Dorsey  v. 
Reese,  14  B.  Mon.  (Ky.)  127;  Merrill 
V.  Souther,  6  Dana  (Ky.)  305;  Watheni^. 
Chamberlfn,  8  Dana  (Ky.)  164;  Taylor 
V.  Stowell,  4  Mci.  (Ky.)  175;  Kentucky 
Flour  Co.,  V.  Merchants*  Nat.  Bank, 
90  Ky.  225. 

Missouri.  —  Gemmell  r.  Hueben,  71 
Mo.  App.  291. 

Uniitd  States,  —  Blount  v.  WIndley, 
95  U.  S.  173;  North  Chicago  Rolling 
Mill  Co.  V.  St.  Louis  Ore,  etc  ,  Co.,  132 
U.  S   596. 

4.  Livingston   v.    Marshall,    82   Ga. 


there  was  no  mutual  credit,  was  held  281;    Quick   v.    Lemon,    105    111.    578; 

insufficient  ground  for  set-off  in  equity.  Aldridge  v.  Birney,  7T.  B.  Mon.  (Ky.) 

In  the  case  first  cited  it  was  said:  '*  The  344;  Smith  v.  Field,  6  Dana  (Ky.)  361; 

equity  must  attach    to    the    demand,  Forbes  r.  Cooper,  88  Ky.  285. 
and  not  to  the  person  of  the  debtor."  Fonresidenee  —  BemoTal  of  Property. — 

Oounty  Court. — In  Wethcrellv.  Thirty-  Where  the  judgment  creditor  of  the 

first  St.  Bldg..  etc.,  Assoc.,  153  111.  361,  complainant  has    removed    from   the 

it  was  held   that  a  C-^'inty  Court,  in  state,  leaving  no  property  out  of  which 

administering  upon  the  estate  of  a  de-  satisfaction  can  be  made,  equity  has 

cedent,  acts  upon  equitable  principles  jurisdiction   to  enjoin   the    judgment 

and  may  apply  the  principle  of  equita-  and  ascertain  the  complainant's  claim 


ble  set-off  on  the  ground  of  insolvency. 

1.  Condon  v.  Shehan,  46  Miss.  710; 
Desearn  v,  Babers,  62  Miss.  421;  Ellintl 
«r.  Smith,  77  Hun  (N.  Y.)  116. 

Claim  Brought  Pendento  lito.  —  Set- 
off on  the  ground  of  insolvency  will 
not  be  granted  where  it  appears  that 
the  claim  sought  to  be  set  off  was 
brought  after  the  commencement  of 
the  suit  in  which  it  is  set  up.  Enter 
V.  Quesse,  30  S.  Car.  126. 

2.  Markham  v.  Todd,  2  J.  J.  Marsh. 
(Ky.)364;  Pass  v.  McRea.  36  Miss.  143; 
Catron  v.  Cross,  3  Heisk.  (Tenn.)  584. 

8.  Georgia.  —  Bibb  Land- Lumber  Co. 
V.  Lima  Mach.  Works,  104  Ga.  116. 

Indiana,  —  Keightley  v.  Walls,  24 
Ind.  205;  Hannon  v,  Hilliard,  83  Ind. 
362. 

lowa^  —  Davis  v.  Milbum,  3  Iowa 
163. 

Kentucky,  —  Collins  v.  Farquar,  4 
Lilt.  (Ky.)  153;  Robbins  v,   Holley,  i 


against  him,  for  the  purpose  of  setting 
it  off  against  the  judgment.  Edmin- 
Bon  V.  Baxter,  4  Hayw.  (Tenn.)  it2 

Whon  tho  ComplainanVs  Debt  Has  Boon 
Assigned,  the  nonresidence  of  his  debtor 
must  have  existed  before  the  assign- 
ment. Robbins  v.  Holley,  i  T.  B. 
Mon.  (Ky.)  191. 

5.  Beall  v.  Brown,  7  Md.  393;  Smith 
V.  Washington  Gas  Light  Co.,  31  Md. 
12;  Birdsall  v,  Fischer,  17  Minn.  100; 
Tone  V.  Brace,  8  Paige  (N.  Y.)  597. 

In  Murray  v.  Toland,  3  Johns.  Ch. 
(N.  Y.)  569,  which  is  frequently  cited. 
Chancellor  Kent  said:  "  Such  a  princi- 
ple would  check  ail  suits  at  law  and 
extend  the  doctrine  of  set-off  to  every 
possible  case,  if  it  so  happened  that 
the  plaintiff  at  law  was  not  within  the 
jurisdiction  of  the  court.  The  incon- 
venience of  following  a  party  to  his 
place  of  residence  abroad  does  not  ap- 
pear to  me  to  be,  of  itself,  a  sufficient 
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4.  Mutual  Credit  and  Connected  Demands  —  Agreameiit  to  Set  M  Debts. 
—  Where  parties  have  agreed  that  mutual  demands  shall  satisfy 
each  other,  or  one  debt  has  been  contracted  on  the  faith  of,  or  as 
a  consideration  for,  a  debt  due  from  the  crediting  party,  equity 
has  jurisdiction  to  enforce  the  set-off.*  In  such  cases  the  agree- 
ment that  the  set-off  shall  be  made  need  not  be  express,  but  may 
be  inferred  from  the  conduct  or  course  of  dealing  of  the  parties.* 

Connected  Demande.  —  The  fact  that  mutual  claims  have  grown  out 
of  the  same  transaction,  although  probably  not  sufficient  alone  to 
give  to  equity  jurisdiction  to  set  them  off  against  each  other,  is 
an  equitable  circumstance  which  the  court  will  consider  and  by 
which  the  court  will  be  influenced,* 

ground  for  departicig  from  the  settled  Vermont,  —  Downer  v.  Dana,  17  Vt. 

doctrines  of  the  court.    The  court  can-  518. 

not  be  governed  by  the  mete  question  United  States,  —  U.   S.    Bung    Mfg. 

of  comparative  convenience."  Co.    v.    Armstrong,  34   Fed.  Rep.  94; 

1.  Alabama,  —  French   v.  Garner,   7  Dade   v.    Irwin,    2    How.  (U.  S.)  383; 

Port.  (Ala.)  549:  Simmons  v,  Williams,  Scott  v,  Armstrong,  146  U.  S.  499;  Carr 

27  Ala.  507;  Tate  v.  Evans,  54  Ala.  16.  v,  Hamilton,  12^  U.  S.  252. 

Delaware.  —  Small     r.     Collins,    6  Katual    Credit.  —  *'  Mutual    credit 

H oust.  (Del.)  273.  means  something  different  from   mu- 

Illinois,  —  Raleigh  v,  Raleigh,  35  III.  tual  debts.    Mutual  credit  such  as  will 

512.  give  rise  to  an  equitable  set-off  applies 

Iowa,  —  Davis  r.    Milbum,  3    Iowa  only  to  that  class  of  cases  where  there 

163.  has  been  a  mutaal  trust  or  understand- 

Kentucky, — Collins    v.    Farquar,   4  ing  that  an  existing  debt  should  be 

Litt.  (Ky.)  153*.  Caldwell  v,  Hawkins,  discharged  by  a  credit  given  upon  the 

1  Lilt,  (ky.)  212;  Pierson  v.  Meaux,  3  ground  of  such  debt.*'  U.  S.  Bung 
A.  K.  Marsh.  (Ky.)  4;  Tribble  v.  Taul,  Mfg.  Co.  v.  Arm  strong,  34  Fed.  Rep.  94. 
7  T.  B.  Mon.  (Ky.)  456:  Lansdaie  v.  Story's  Eq.  Jur.,  |  1435,  defines  mu- 
Mitchell,  14B.  Mon.(Ky.)28i;  Bernard  tual  credit  thus:  "  By  mutual  credit, 
V.  Gallatin  Seminary,  3  J,  J.  Marsh,  in  the  sense  in  which  the  terms  are 
(Ky.)  425;  Wathen  v,  Chambcrlin.  8  here  used,  we  are  to  understand  a 
Dana(Ky.)  164.  knowledge  on  both  sides  of  an  exist- 

Mickigan,  —  Lockwood  v.  Beckwith,  ing  debt  due  to  one  party,  and  a  credit 

6  Mich.  x68;  Hale  v.  Holmes,  8  Mich,  by   the  other   party   founded   on  and 

37;    Mechanics'    Bank  v.   Stone,    115  trusting  to  such  debt  as  a  means  of  dis- 

Mich-  648.  charging    it.*'      This    definition    was 

Mississippi.  —  Perkins  v,   Coleman,  criticised  in  Scot!  v,  Armstrong,  146 

51  Miss.   298;  Condon  v,  Shehan,  46  U.  S.  499,  as  not  broad  enough,  the 

Miss.   710;  Barnes  v,  Lloyd,   i   How.  court  seeming  to  regard  the  term  as 

(Miss.)  584.  including  connected  demands. 

New  York, — Wolcbtt  v,  Sullivan,  1  2.  Tate  v.  Evans,  54  Ala.  16;  Davis 

Edw.  (N.  Y.)  399;  Duncan  v,  Lyon,  3  r.    Milburn,   3   Iowa   163:   Cincinnati 

Johns.  Ch.  (N.  Y.)35i;  Pond  v,  Har-  Second  Nat.   Bank  v,   Hemingray,  34 

wood,  139  N.  Y.  III.  Ohio  St.  381;  Downer  v,  Dana,  17  Vl. 

OA1V7.  —  Allen  V.  Medill,  14  Ohio  446;  518:  Wolcott  v.  Sullivan,  i  Edw.  (N. 

Armstrong  v.  Warner,  49  Ohio  St.  376;  Y.)  399. 

Cincinnati  Second  Nat.  Bank  v.  Hem-  Prevumption  fimn  Coune  ^  Dealing.  — 

ingray,  34  Ohio  St.  381.  **  It  is  sufficient  to  show  that  the  credit 

Oregon.  —  McDonald  v.   Mackenzie,  was  given  under  circumstances  war- 

24  Oregon  573.  ranting  the  conclusion  that  the  parties 

Rhode  Island.  —  Baker  v,  Hawkins,  acted  upon  the  understanding  that  such 

14  R.  I.  359.  application  was  to  be  made.'*     Raleigh 

South  Carolina.  —  Nettles  v,  Klkins,  v.  Raleigh,  35  III.  512. 

2  McCord  Eq.  (S.  Car.)  182.  8.  Waihen   v,   Chambcrlin,  8   Dana 

Tennessee.— Z^^^fM  v,    Powell,   6    (Ky.)  164;    Tribble   v,  Taul,   7  T.   B. 
Baxt.  (Tenn.)  82.  Mon.  (Ky.)  456;  Gemmell  v.  Hueben, 

725  Volume  XIX. 


JnriBdioUon  of  SET-OFF,   COUNTERCLAIM,    ParUoular  (Umrti. 


5.  Set-off  of  Judgments.  —  The  existence  of  cross-judgments  is 
considered  sufficient  to  give  to  equity  jurisdiction  to  order  a  set- 
off, although  no  further  ground  of  equitable  cognizance  is  shown.* 

IL  JuBiSDiGTiOH  OF  Pabticulab  Coubts  —  1.  Courts  of  Original 
Jurisdiction.  —  Courts  of  limited  jurisdiction  cannot,  in  the  absence 
of  statutes  enlarging  their  jurisdiction,  entertain,  by  way  of  set- 
off, recoupment,  or  counterclaim,  claims  of  the  defendant  of 
which  they  would  not  have  jurisdiction  in  original  actions.* 


71  Mo.  App.  2Qi;  Matter  of  Globe  Ins. 
Co.,  2  Edw.  (M.  Y.)  625;  Armstrong  v. 
Warner,  49  Ohio  St.  376;  Baker  v. 
Hawkins,  14  R.  I.  359;  Downer?/.  Dana, 
17  Vl.  518. 

In  Scott  V.  Armstrong,  146  U.  S.  499, 
the  court  said:  "  Courts  of  equity  fre- 
quently deviate  from  the  strict  rule  of 
mutuality  when  the  justice  of  the  par- 
ticular case  requires  it,  and  the  ordi- 
nary rule  is  that  where  the  mutual 
obligations  have  grown  out  of  the  same 
transaction,  insolvency  on  the  one  hand 
justifies  the  set-off  of  the  debt  due 
upon  the  other.'* 

Bet-off  Fot  Obtainable  at  Law.  —  The 
connection  must  be  such  that  from  the 
nature  of  the  demands  the  balance 
only  is  the  real  debt,  or  there  must  be 
an  obstacle  to  the  set-off  at  law.  The 
fact  that  distinct  and  independent 
debts  spring  from  the  same  contract 
does  not  give  to  equity  jurisdiction  to 
set  them  ofT.  Schermerhorn  v.  Ander- 
son. 2  Barb.  (N.  Y.)  584. 

Claims  Arising  Out  of  a  Partnership  were 
set  off  in  Lewis  v,  Forbis,  4  J.  J.  Marsh. 
(Ky.)  190. 

1.  See  article  Satisfaction  and  Dis- 
charge OF  Judgments,  ante,  p.  117. 

S.  Connterolaim  Before  Jnstioe.  —  It  is 
doubtful  whether  a  counterclaim  may 
be  filed  before  a  justice  of  the  peace, 
when  the  statute  regulating  proceed- 
ings in  counterclaim  applies  only  to 
courts  of  record.  Hartel  v.  Kite,  70 
Wis.  396;  Flesh  v.  Christopher,  11  Mo. 

App.  483. 

In  N^eiu  York,  Code  Civ.  Pro.,  §  501, 


volving  an  indebtedness  arising  out  of 
unadjusted  partnership  accounts  can- 
not be  filed  in  a  suit  before  him.  Love 
V.  Rhyne,  86  N.  Car.  576. 

Claim  in  Tort.  —  A  cross-demand  of 
defendant  sounding  in  tort  cannot  be 
entertained  by  a  justice  of  the  peace 
when  he  has  no  jurisdiction  of  the 
action  in  tort.  Henion  v.  Morton,  2 
Ashm.  (Pa.)  150. 

Claim  Against  Corporation, — Although 
a  justice  of  the  peace  has  no  jurisdic- 
tion of  an  original  suit  against  a  cor- 
poration, a  set-o(T  may  be  pleaded  in  a 
suit  brought  by  a  corporation  before 
him.     St.  Louis  v.  Rogers,  7  Mo.  19. 

In  a  Suit  by  a  Municipal  Corporation 
before  a  justice,  although  he  has  no 
jurisdiction  of  actions  against  it,  a  set- 
off may  be  used  as  a  defense.  Eaton 
Rapids  V.  Houpt,  63  Mich.  371. 

Yenne.  —  When  an  action  can  be 
brought  only  in  a  particular  county,  as 
an  action  to  settle  or  distribute  the 
estate  of  a  deceased  person,  it  is  not 
maintainable  as  a  set* off  or  counter- 
claim in  a  suit  brought  in  another 
county.  Bennett  v.  McCrocklin,  3 
Met.  (Ky.)  322;  Hurst  v.  Hamilton, 
(Ky.  1898)  44  S.  W.  Rep.  432. 

In  Lonisiana  a  District  Court  has  no 
jurisdiction  of  a  reconventional  de- 
mand for  advances  made  to  the  plain- 
tiff by  the  defendant  as  tutor,  the 
settlement  of  accounts  as  tutor  being 
cognizable  exclusively  in  the  probate 
court.  Kempe  v.  Hunt,  4  La.  477. 
But  when  the  plaintiff  dies  during  the 
pendency  of  the  suit,  it  is  not  necessary 


is  made  applicable  to  justices*  courts    to  transfer  a  reconventional  demand  to 


by  Code  Civ.  Pro.,  i^  2945.     Heigle  r. 
Willis.  50  Hun  (N.  Y.)  588. 

In  Williams  v.  Bitner,  i  Lans.  (N. 
Y.)  200,  the  court  held  that  the  word 
**  counterclaim  '*  in  the  statute  regulat- 
ing the  jurisdiction  of  justices  meant 
counterclaim  as  defined  in  Code  Pro. 
N.  Y.,  §  150  (Code  Civ.  Pro.,  §  501). 

Matters  of  Equity  Cognizance.  — Thus, 
where  a  justice  of  the  peace  has  no 


the  probate  court,  but  such  demand 
may  be  acted  upon  by  the  court,  both 
as  matter  of  the  compensation  of  the 
plaintiff's  demand  and  as  a  claim  of 
defendant  for  the  excess,  and  judg- 
ment may  be  rendered  therefor,  al- 
though the  probate  court  has  exclusive 
jurisdiction  of  the  demand.  Bailey  v. 
Smith,  12  La.  506. 
Beoonpment.  —  When    a    court    has 


equity  jurisdiction,  a  counterclaim  in-    jurisdiction  of  the  plaintiff's  cause  of 
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Amount  in  OontroTeny.  —  Where  the  jurisdiction  of  a  court  is  lim- 
ited to  a  certain  amount*  the  cross-demand  of  the  defendant  must 
be  within  that  amount.^  The  court  must  have  jurisdiction  not 
merely  of  the  excess  of  the  defendant's  claim  over  that  of  the 
plaintiff,  but  of  the  claim  of  the  defendant  itself,*  and  the  defend- 
ant cannot,  according  to  some  decisions,  give  jurisdiction  to  the 
court  by  crediting  the  sum  claimed  by  the  plaintiff  on  his  demand,' 

action,  it  has  jurisdiction  of  a  defense  In  South    Carolina  it  has   been   de- 

by  way  of  recoupment,   when  the  de-  dared  that  where  a  discount  exceeded 

fendant  does  not  claim  an  affirmative  the  summary  jurisdiction  of  the  court, 

judgment  against  the  plaintiff.     Hen-  the   court  should,   on    being  satisfied 

ion   V,    Morton,   2   Ashm.    (Pa.)    150;  of  the  merit  of  the  discount,  compel  the 

Emery  v,  St.  Louis,  etc.,   R.  Co.,  77  plaintifif  to  declare  in  the  higher  juris- 

Mo.  339.  diction  of  the  court,  so  that  the  defend- 

1.  Jnrisdiotional  Amount — California,  ant    might    have    the    benefit    of    it. 

—  Maxfield  v.  Johnson,   30  Cal.    545;  Lindsay  v.  Lindsay,  i  McCord  L.  (S. 

Griswold  v.  Pieratt,  no  Cal.  259.  Car.)  491;  Beckham  v.  Peay,  i  Bailey 

Connecticut,  —  Finch  v.  Ives,  28  Conn.  L  (S.  Car.)  121. 

115.  Transfer    of  Jurisdiction, — Where 

Missouri,  —  Almeida    v.     Sigersbn,  the  jurisdiction  of  a  District  Court  was 

20  Mo.  497;    Red    V.    Snodgrass,    55  taken  away  while  a  suit  was  pending, 

Mo.  180;  Emery  v,  St.  Louis,  etc.,  R.  and   it   was  required    to  transfer  the 

Co.,  77  Mo.  339.  case  to  a  justice's  court,  it  was  held 

North   Carolina,  —  Derr    v,   Stubbs,  that  the  defendant  could  not  litigate  a 

83  N.  Car.  539:  Boyett  v,  Vaughan,  85  cross-action  in  the  justice's  court,  be- 

N.  Car.  363;  Meneely  v,  Ciaven,  86  N.  cause  the  amount  involved  exceeded 

Car.  364;  Raisin  v,  Thomas,  88  N.  Car.  the    justice's    jurisdiction,    and    that 

148;  General  Electric  Co.  v,  Williams,  jurisdiction  could  not  be  taken  from 

123  N.  Cair.  51.  the  justice's  court  ftnd  given   to  the 

Pennsylvania,  —  Holden  v.  Wiggins,  Disicict  Court  by  the  defendant's  plea 

3  V.  &  W.  (Pa.)  469;  Milliken  v.  Card-  in  reconvention.     Hardeman  v,   Mor- 

ner,  37  Pa.  St.  456.  gan.  48  Tex.  103. 

South  Carolina.  —  Wells  t^.  Reynolds,  8.  Derr  v.  Stubbs,  83  N.  Car.  539; 

3   Brev.   (S.   Car.)  407;     Haygood    v.  Meneely  v.  Craven,  86  N.  Car.  364; 

Boney,  43  S.  Car.  63.  General    Electric    Co.     v,     Williams, 

Texas,  —  Gimbel   v,  Gomprecht,   89  123  N.  Car.  51;  Haygood  v.  Boney,  43 

Tex.  497.  S.  Car.  63. 

And  see  article  Amount  in  Contro-  3.  Reed  v.  Snodgrass,  55  Mo.   180; 

VERSY,  vol.  I,  p.  702.  Gimbel  y.  Gomprecht,  89  Tex.  497.   See 

Amount    Claimed,  —  Although    the  also  Almeida  v.  Sigerson,  20  Mo.  497. 

amount  of  a  counterclaim  exceeds  the  In  Indiana  it  is  necessary  merely  that 

jurisdiction,  if  judgment  for  an  amount  the  court  has  jurisdiction  of  the  balance 

within  the  limit  of  jurisdiction  only  is  claimed.     Alexander  v.  Peck,  5  Blackf. 

asked,   the  counterclaim    is   unobjec-  (Ind.)  308;  Pate  v.  Shafer,  19  Ind.  173. 

tionable.      Scott  v.    Mexican    Nat.  R.  In  Miuistippi   it  is  sufficient  if   the 

Co.,  (Tex.   App.  1892)  18  S.  W.  Rep.  court  has  jurisdiction  of  the  remainder 

I37<  of  the  set-ofi  after  deducting  the  plain- 

New  York  Statute.  —  Under  Code  tiff's  claim.  Glass  v.  Moss,  i  How. 
Civ.  Pro.  N.  Y.,  §  2945,  it  is  sufficient  (Miss.)  519;  McLeod  v.  Gray,  (Miss, 
that  a  counterclaim  be  of  such  a  nature  1888)  4  So.  Rep.  544. 
that  a  justice's  court  has  jurisdiction  In  Hew  Jeney,  in  Clancy  v.  Neu- 
of  the  c^use  of  action  founded  thereon,  meyer,  51  N.  J.  L.  299,  it  was  held  that 
and  no  limit  is  imposed  on  its  amount,  when  the  defendant  admits  the  plain- 
Section  2862  applies  only  to  the  amount  tiff's  claim,  or  credits  on  his  claim,  the 
of  the  plaintiff's  claim.  But  by  section  balance  in  dispute  is  the  test  of  the 
2949  the  judgment  which  may  be  ren-  jurisdiction. 

dered  in  favor  of  a  defendant  on  his  Credit  Made  by  Plaintiff.  —  The  plain - 

counterclaim  is  limited  to  two  hundred  tiff  cannot  bring  his  demand  within  the 

dollars.     Heigle  v.  Willis,  50  Hun  (N.  jurisdiction  of  a  justice  by  crediting  a 

Y  )  588.  set-off  on  his  claim,  and  where  a  plain- 
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Under  statutes  authorising  the  court  to  render  judgment  in  favor 
of  the  defendant  on  the  excess  of  his  claim,  provided  it  does  not 
exceed  a  certain  sum,  it  is  sufficient  if  the  balance  claimed  by 
the  defendant  is  within  that  amounts* 
lt«&init«ir  of  t3to6M.  —  When  the  defendant's  claim  exceeds  the 

t'urisdiction  of  the  court>  he  may  bring  it  within  that  jurisdiction 
>y  waiving  or  remitting  the  amount  of  the  excess,* 

Dvfoadaat'i  Gfadxa  Belew  Juriidiotioii.  —  It  seems  to  be  no  objection 
to  a  defendant's  claim  that  it  is  below  the  jurisdiction  of  the 
court,  when  the  court  has  jurisdiction  of  the  plaintiff's  cause  of 
action.* 

S,  Appellate  Courts  —  a.  When  Trial  Is  de  Novo.  —  When 
a  cause  upon  appeal  to  a  superior  court  is  tried  de  novo,  the  juris- 
diction of  the  superior  court  is  entirely  derivative  or  appellate 
and  is  limited  to  the  same  amount  as  in  the  inferior  court  appealed 
from.^  It  cannot  be  enlarged  upon  appeal,  and  no  amendment 
which  increases  the  cross-claim  of  the  defendant  to  a  sum  beyond 
the  jurisdiction  of  the  original  court  can  be  permitted  in  the 
superior  court** 

X  Amount  in  Controversy.  —  Where  the  right  of  appeal  is 

limited  to  cases  where  the  amount  involved  is  above  a^  certain 

tiff  attempted  to  do  oo  It  wa«  tnMited  fts  too  late  to  do  so  after  appeal  to  the 

a  waiver  of  all  claim  above  the  jastice's  District  Court . 

juriisdictfonal  Hiriit,  not  affecting  the  8.  Smith   v.   Wilson,    i8    Tex.   Cty. 

defefitlam's  ^et-ofif.     Wharton  r.  King,  App.  S4;  Stacy  «r.  Campbell,  (Tex.  Civ. 

69  Ala.  365,  App.  1898)  45  S.  W.  Rep.  759, 

I.Smith   V.   Fleming,    9    Ala.   768;  In  Griswold  z'.  Pieratt^  1 10  C&l.  259, 

Nichols  V.   R\ickells«  4  IIU  vfi\  Cross  it  ^as  held  that  a  counterclaim  arising 

9.  Eaton,  48    Mich.   184;    M'Clain  v,  upon  a  different  contract   from   that 

Kincaid,  5  Yerg.  (Tenn.)  ^32;  Crow  9,  pleaded  by  the  plaintiff,  not  set  up  as 

Cunningham,  5  Coldw.  (Tenn,)  255.  *  defeo«e,  but  as  ground  for  an  affirm- 

2.  Lochanowski  v.  McKeone,  60  N.  ative  judgment  against   the   plaintiff, 

J.  L.  It 8;  Heyser  r»  Oant«rt  118  N.  is  not  within  the  jurisdiction  of  the 

Car.  964;  General  Electric  Co.  v.  WiU  Superior  Court,  when  the  amount  of 

I{«ims,    it3   N.    Car.   51;    Haygood  f.  the    counterclaim    is   less   than   three 

Boney,   45   S.   Car.  63.     Cvmptare  the  hundred  dollars.     This  rule  does  not 

eariy  eases  of  Orr  r.  Foot,  2  Brev.  (S.  apply  to  counterclaims  under  Code  Civ. 

Car.)  379,  and  Wells  v.  Reynolds,  3  Pro.  Cal.,  §438,  subdir.  i,  under  which 

Brev.  (S.  Car.)  407.  the  amount  of  the  demand  is  of  no 

The  criterion  of  the  jurisdiction  is  moment  for  jurisdictional  purposes, 

the  amount  for  which  judgment  is  de-  4.  Bunch  t>.  Potts,  57  Ark.  257;  Finch 

manded  in  the  defendant's  piea  or  an-  v,    Ives,   28  Conn.    115:     Meneely  v. 

«wer,und  where  judgment  Is  asked  for  Craven,   8b   N.    Car.   3^:    Rai?in   f. 

A  sum  within  the  jurisdiction  of  the  Thomas,  88  N. Car.  148;  Ijamesc/.  Mc- 

court  by  the  defendant's  pleadings,  al-  Clamroch,  92  N.  Car.  362;  Holden  v. 

though  the  demand  is  above  it,  no  ob-  Wiggins,  3  P.  &  W.  <Pa.)  469. 

^ lion  for  want  of  jurisdicdon  can  be  ft.  Meneely  v.   Craven,  86  N.   Car. 

m«de.     Pate  v.  Shafer,    19   Ind.  173;  364;  Wagstaff  r.  Chaliiss.  31  Ran.  212; 

Scott  V.  Mexican   Nat.  R.  Co.,  (Tex.  Boudon  xf.  Gilbert,  67  Tex.  689^ 

App.  1892)  18  S.  W.  Rep.  137.  Comntsrdaim  Filed  by  CMueat.-- Where 

In  Hearn  v,  Cutberlh,  10  Tex.  216,  on  appeal    from  a  justice,  a  counter- 

the    court   expressed   a  doubt  as  to  claim  exceeding  in  amount  the  justice's 

whether  a  claim  exceeding  a  justice's  iurisdiction  is  filed  by  consent  in  the 

jurisdiction  could  be  brought  within  District  Court  and  is  tried  without  ob- 

tt  by  a.  tvmittitur,  but  hetd  that  it  was  jection,   the  plaintiff  cannot  object  Co 
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limit,  the  amount  claimed  by  the  defendant  in  his  set-off  or  coun- 
terclaim, or  the  judgment  rendered  in  his  favor  thereon,  may  be 
considered.*  When  the  cross-demand  of  the  defendant  is  of  an 
appealable  amount  and  is  disallowed,  he  is  entitled  to  an  appeal, 
although  the  judgment  rendered  against  him  is  below  the  juris- 
dictional limit.* 

On  the  Defendant'i  Appeal  from  a  judgment  against  him  on  the  plain- 
tiff's claim,  when  his  demand  is  disallowed,  the  amount  in  con- 
troversy is  the  sum  of  the  judgment  against  him  and  the  amount 
of  his  demand.* 

On  Appeal  by  the  PlaintiiE;  when  there  has  been  judgment  against 
him  on  a  counterclaim,  the  amount  in  controversy  is  the  sum  of 
his  claim  and  the  judgment  on  the  counterclaim.* 

Connterolaim  Disregarded.  —  But  a  counterclaim  is  disregarded  in 
ascertaining  the  amount  in  controversy,  where  it  has  been  aban- 
doned *  or  where  it  is  apparent  that  the  defendant  cannot  set  up 

the  counterclaim  on  appeal.    Gregg  r.  r.  Scovillc,  144  N.  Y.  6^1;  Sire  r.  Elli- 

Garverick,  33  Kan.  igo.  thorpe  Air  Brake  Co.,  137  U.   S.   579. 

1.  Coles  t/.  Peck,  g6  Ind.  333;  Parks  Conhd,  Nagie  tr.  Ruilege,  100  U.  S.675. 
V.  Haime,  3  Dana  (Ky.)  499;  Arthurs  In  Kendrick  v.  Spotts,  go  Va.  148,  it 
V.  Thompson,  97  Ky.  218;  Conrad  v.  was  held  that  where  the  judgment  in 
De  MontcouTt,  138  Mo.  321;  Cass  v.  favor  of  the  plaintiflf  for  his  claim  less 
Higenbotam,  100  N.  Y.  248;  Henlon  certain  set-offs  allowed  to  the  defend- 
t'.  Morton,  2  Ashm.  (Pa.)  150;  Bledsoe  ant  was  below  the  jurisdictional  limit, 
V.  Gulf,  etc.,  R.  Co.,  6  Tex.  Civ.  App.  disallowed  claims  in  set-of!  could  not 
280;  Dushane  v,  Benedict,  i2o  U.S.  be  added  to  the  judgment  to  give  juris- 
630.  diction  to  the  court. 

Appeal  by  TnotM.  —  A  trustee  !n  at-  In  Crosby  v.  Crosby,  92  Tex.  441, 
lathment  is  entitled  to  an  appe^il  when  the  court  said:  "Where  there  n  a 
he  claims  a  set-off  of  an  appealable  cross-aciion  in  the  nature  of  a  counter 
amount.  The  d</ ^/t^mntfm  of  the  plain-  claim  or  plea  in  reconvention,  there 
tiff's  writ  does  not  govern.  Church  ir.  are  two  cases  which  are  triable  to- 
French,  54  Vt.  420.  gether;  and  we  understand  the  rule  to 

Set-off  of  Jtidginents.  —  An  appeal  will  be  that  in  order  to  gi^'e  an  appellate 

not  lie  from  an  order  refusing  a  motion  court    jurisdiction    over    the    matter, 

to  set  off  a  judgment  from  an  amount  where  such  jurisdiction  depends  upon 

below  the  jurisdictional  sum  against  the  amount  in  controversy,  either  the 

another  judgment,  although  the  latter  plaintiff's  demand  or  that  of  defendant 

is  above  it.     Crandall  v.  Blen,  15  Cal.  must  of  itself  reach  the  jurisdictional 

406.  sum."     But  see   Lister  v,   Campbell, 

2.  Huttst?.  Williams,  55  Ind.  237;  Ar-  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
thurs  V.  Thompson,  97  Ky.  218;  Con-  876. 

tad  V,  De  Montcoun,  138  Mo.  321;  Case  4.  Walter  A.  Wood  Harvesting  Co. 

V.  Higenbotam.  too  N.  Y.  248;  Henion  v.  Taylor,  (Ky.  1898)  46  S.  W.  Rep.  720. 

f.  Morton,  2  Ashm.  (Pa.)  150;    Sher-  Jtidgment  Agaimt Flaintilf  for  Ooets. — 

win  r.   Colburn,  25  Vt.  613;    Dickey  But  when  there  is  no  judgment  on  the 

V.  Smith,  42  W.  Va.  805;  Faulconer  v.  counterclaim  against  the  plaintiff,  but 

Stinson,  44  W.  Va.  546;  Ryan  v.  Bind-  simply  a  judgment  against  him  for 

ley,  I  Wall.  (U.  S.)  66.  costs,  the  amount  in  controversy  is  the 

In  Rivers  p.  Bio m,  78  Mo.  App.  142,  amount  of  the  plaintiff's  claim.     Wid- 

the  case  was  transferred  to  the  Supreme  man  17.  Gay,  loi  Wis.  325. 

Court  because  the  amount  of  the  coun-  6.  Schulz  v.  Tessman,  92  Tex.  488; 

lerclaim,   which   was   disallowed,   ex-  Houston,  etc.,  R.  Co.  v.  Perkins, (Tex. 

ceeded  the  jurisdiction  of  the  Court  of  Civ.  App.  1898)  44  S.  W.  Rep.  547. 

Appeals.  Al^andmuBent  of  Ooitvterolaixn.  —  *  *  The 

S.  Shriver  v.  Bowen,  57  Ind.  266:  amount  in  controversy  on  a  counter- 
Bowl  us  V,  Brier,  87  Ind.  391;  Charlton  claim,  if  sufficient,  will  confer  appel- 
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his  counterclaim  or  cannot  maintain  it.^ 

HL  Bight  to  Plead.  —  The  right  to  plead  a  set-off  or  counter- 
claim  in  a  proper  case  is  one  of  which  the  defendant  cannot  be 
deprived  by  the  court.* 

Against  interyener.  —  When  persons  intervene  in  an  action  they 
assume  the  position  of  plaintiffs  against  those  who  are  called  upon 

late  jurisdiction  on  the  Court  of  Civil  A  Bet-OiFHot  Interpoeed  in  Good  Faith 

Appeals,  although  the  amount  claimed  cannot  be  considered  to  give  jurisdic- 

by  the  plaintiff  should  be  less  than  one  tion  of  an  appeal.     Phelps  v.  Bulkeley, 

hundred  dollars;  but  the  counterclaim  ao  Vt.  17. 

must  be  a  matter  of  controversy,  and  "As  the  cross-demand  was  not  set  up 

when  it  appears,  as  in  this  case,  if  ever  until  after  the  plaintiffs  had  been  com- 

relied  on,  to  have  been  substantially  pelled  by  the  defendant  to  make  their 

abandoned,  and  that  no  evidence  was  items  of  loss  more   specific,  and  had 

offered  in  support  thereof,  it  will  not  thus  reduced  the  amount  claimed  be- 

support  an  appeal.*'     Bledsoe  r.  Gulf,  low  the  jurisdiction  of  this  court,  there 

etc.,  R.  Co.,  6  Tex.  Civ.  A  pp.  280.  is  color  for  the  contention  on  the  part 

1.  Inttanoei  Where  Connterolaim  la  of  the  defendants  in  error  that  it  was 
Disregarded.  —  The  counterclaim  will  put  forward  for  the  purpose  of  giving 
be  disregarded  where  it  exceeds  the  this  court  jurisdiction.'*  Pacific  Ex- 
jurisdiction  of  the  original  court.  Max-  press  Co.  v.  Malin,  132  U.  S.  531. 
field  z;  Johnson,  30  Cal.  545;  where  a  2.  Spencer  v.  Almoney,  56  Md.  551; 
part  of  it  is  barred  by  the  statute  of  Concord  v,  Pillsbury,  33  N.  H.  310; 
limitations,  and  the  residue  is  insuffi-  Allen  r.  Shackelton,  15  Ohio  St.  145. 
cient  in  amount,  Schultz  v.  Holbrook,  Election  Between  General  Denial  and 
86  Iowa  569;  where  one  item  of  the  Connterolaim. — Where  a  defendant  seeks 
counterclaim  cannot  be  recovered  and  affirmative  relief  by  way  of  counter- 
the  other  item  is  below  the  jurisdiction  claim  he  has  a  right  to  plead  it  specially, 
limit.  Smith  V.  Wilson,  91  Tex.  503;  or  notwithstanding  the  matters  set  forth 
where  the  demand  of  the  defendant  in  the  counterclaim  mav  be  available 
cannot  be  set  up  in  the  particular  ac-  under  the  general  denial;  and  it  is 
tion,  Henion  :•'.  Morton,  2  Ashm.  (Pa.)  error  to  sustain  a  demurrer  to  such  a 
150;  Phelps  V,  Bulkley,  20  Vt.  17;  plea  on  the  ground  thaat  the  general 
Clough  V.  Clough,  55  Vt.  360.  denial  is  available.    Crecelius  v.  Mann, 

£xMninationofFleadingf  and  Evidence.  84  Ind.  147. 
—  The  court,  to  determine  the  amount  Election  Between  Xeoonpment  and  Conn- 
involved,  may  examine  the  evidence  terelaim.  —  Where  the  same  matter  may 
as  well  as  the  pleadings,  and  the  ap-  be  pleaded  by  way  of  recoupment  or 
peal  may  be  dismissed  where  the  claim  by  way  of  counterclaim,  the  defendant 
of  the  defendant  is  below  the  jurisdic-  has  the  right  to  elect  which  he  will 
tional  limit,  as  appears  from  the  evi-  plead.  Brower  v.  Nellis,  6  Ind.  App. 
dence,  although  nominally  above  it.  323. 
Blake  i.  Krom.  128  N.  Y.  64.  Bight  to  Plead  Separately.  —  In  Wask^ 

In  Societa  Italiana,  etc.,  v,  Sulzer,  t>/^/(7ff  it  seems  that  one  of  a  number  of 
138  N.  Y.  468,  the  court  said:  "  When  defendants  who  are  sued  jointly  may 
it  appears  that  the  cause  of  action  plead  a  joint  claim  held  by  all  of 
stated  in  the  complaint  involves  a  sum  the  defendants  against  the  plaintiffs 
less  than  five  hundred  dollars,  this  by  way  of  counterclaim,  and  that  the 
court  will  not  obtain  jurisdiction  to  re-  right  of  one  defendant  thus  to  avail 
view  the  judgment  by  the  mere  fact  himself  of  a  counterclaim  cannot  be 
that  what  purports  to  be  a  counter-  taken  away  by  the  default  of  his  co- 
claim  for  a  greater  amount  appears  defendants  or  by  their  failure  to  plead 
upon  the  record,  but  will  examine  the  it.  Brodek  v.  Farnum,  11  Wash.  565. 
pleading,  and  if  it  is  plain  that  no  facts  In  Federal  Courts.  —  A  set-off  may  be 
are  stated  which  would  enable  the  pleaded  in  an  action  brought  in  a 
defendant  to  give  proof  under  it  or  to  United  States  court  in  any  stale  where 
recover  any  counterclaim  in  fact,  will  that  plea  is  permissible  by  the  laws  of 
dispose  of  the  appeal  in  the  same  man-  the  state.  Frick  v,  Clements,  31  Fed. 
ner  as  if  no  attempt  whatever  had  been  Rep.  542,  citing  Partridge  v.  Phcenix 
made  to  interpose  a  counterclaim."  Mut.  L.  Ins.  Co.,  15  Wall.  (U.  S.)  573. 
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to  answer  their  complaint  in  intervention,  and  they  are  subject  to 
the  rules  of  pleading  and  practice  between  plaintiffs  and  defend- 
ants, and  consequently  a  set-off  or  counterclaim  may  be  filed  in 
answer  to  the  complaint  in  intervention.* 

IV.  Electioh  to  Plead  or  Besebvs  fob  Cboss-actioh  —  1.  Oen- 
eral  Bole.  —  The  rule  that  a  party  defendant  must  assert  all  of 
his  defenses,  and  that  if  he  fails  to  do  so,  purposely  or  negli- 
gently, he  will  not  afterwards  be  permitted  to  deny  the  correct- 
ness of  the  final  determination,  does  not  apply  to  demands  against 
the  plaintiff  which  are  properly  available  by  way  of  set-off;  and 
as  a  general  rule,  in  the  absence  of  statute,  if  a  defendant  has  a 
demand  of  this  nature,  he  may  at  his  election  either  use  it  in  a 
pending  suit  as  a  set-off,  or  reserve  it  to  be  used  as  the  basis  of  an 
independent  action  or  as  a  set-off  in  a  subsequent  suit  by  the  same 
plaintiff.*  And  likewise  the  defendant  has  a  right  of  election 
between  a  cross-action  and  an  immediate  assertion  of  his  claim  in 

1.  Braitbwaite  v.  Akin,  3  N.  Dak.  365.        England,  —  Evans  v,  Prosser,  3  T.  R. 

2.  Alabama,  —  De  Sylva  v.  Henry,  3     186. 

Port.  (Ala.)  132;  Wharton  v.  King,  69        In  Some  of  the  Earlier  Alabama  Gases 

Ala.  365;  Roach  zr.  Privett,  90  Ala.  391.  it  was  held   that  where  a  claim  could 

California,  —  Hobbs  v.  Duff,  23  Cal.  have  been  interposed  by  way  ot  set-off 

596.  in  a  former  action,  the  plaintiff  waived 

Illinois,  —  Morton   v,   Bailey,  3    111.  it  by  his  failure  to  set  it  up,  and  that 

213;  Crabtree  v,  Kile,  21  111.  180.  it  was  not  allowable  in  a  new  action  of 

Indiana, — Judah     v,     Brandon,     5  which  the  former  judgment  was  made 

Blackf.  (Ind.)  506;  Rankin  v.  Harper,  the  foundation.     Crawford  v.  Simon- 

4  Ind.  585;  Blount  v.   Rick,   107  Ind.  ton,  7  Port.  (Ala.)  no. 
238.  Bet-off  Waived  at  Law  Not  Available  In 

Kentucky.  —  Emmerson  v,  Herriford,  Equity.  —  Where   a    defendant  allows 

8  Bush  (Ky.)  229.  judgment  to  be  rendered  against  him 

Maine,  —  Bartlett     v,    Pearson,     29  without  pleading  a  payment  which  he 

Me.  9.  has  made  upon  the  claim  sued  on,  he 

Massachusetts,  —  Minor  v,  Walter,  17  cannot    thereafter  enjoin   such  judg- 

Mass.  237;  Fiske  v.  Steele,  152  Mass.  ment  in  equity  in  order  that  he  may 

260;  Hunt  V,  Brown,  146  Mass.  253.  use  as  a  set-off  the  payment  which  he 

Michigan,  —  McEwen  v,  Bigelow,  40  failed  to  plead  at  the  proper  time. 
Mich.  215;  Morehouse  v.  Baker,  48  While  the  defendant  may  have  the  ad- 
Mich.  335;  Jennison  Hardware  Co.  v,  vantage  of  such  claim  in  a  common. 
Godkin,  112  Mich.  57.  law  action,  although  he  has  failed  to 

Minnesota,  —  Culbertson  v,  Lennon,  set  it  up  in  a  former  action,  such  is  not 

4  Minn.  51.  the  case  in  equity.     Walker  ?/.  Thomas, 

Missouri,  —  Hall   v,  Clark,    21    Mo.  88  Ky.  486;  Hendrickson  v,  Hinckley, 

415;  Wright  V,  Salisbury,  46  Mo.  26.  17  How.  (U.  S.)  443.     But  sec  to  the 

New  York, — Carpenter  t/.  Butterfield,  contrary  Galena,  etc.,  R.  Co.  v.  Ennor, 

3  Johns.  Cas.  (N.  Y.)  146;  Gutchess  v,  116  111.   55;  Lewis  v,  Wilson,  i  Edw. 

Daniels,  49  N.  Y.  605.  (N.  Y.)305. 

North  Carolina, — Black  well  Durham        Claim  Against  Decedent's  Estate.  —  In 

Tobacco  Co.   v,   McElwee,  94  N.  Car.  Murphy  v,  CoUon,  4  Okla.   181,    the 

425.  -court,  after  referring  to  ihe  statutes 

Pennsylvania,  —  Slyhoof  z/.  Flitcrafl,  requiring      presentation      of      claims 

I  Ashm.  (Pa.)  171;  McCredy  v.  Fey,  7  against  decedenis'    estates  for  allow- 

Watts  (Pa.)  496.  ance  and  the  statutes  allowing  coun- 

Ohio, — Covington,  etc..  Bridge  Co.  terclaims    and    set-offs,    said:      *' We 

V.  Sargent,  27  Ohio  St.  233;  Swenson  cannot  see   any   reason,    under  these 

V.  Cresop,  28  Ohio  St.  668.  statutes,   why   a   party   who  does  not 

Vermont,  —  Carver  zf.  Adams,  38  Vt.  want  to  rely  upon  having  a  balance  of 

500;  Davenport  c.  Hubbard,  46  Vt.  200.  claim   established   against   the  estate 
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the  action  against  him  where  his  claim  is  available  by  way  of 

recoupment,*  reconvention,*  or  counterclaim.* 

BmamiB  tor  And  Against  B«paraU  AetiM,  —  The  fact  that  the  pleading 

of  a  counterclaim  or  set-off  in  a  given  case  would  necessitate  the 

of  a  dece<d«nt,  where  the  estate  has  a  Minnesota,  —  Culbertson  «.  Lennon. 

claim  against  him,  might  not  refrain  4  Minn.  51. 

from  the  presentation  of  his  claim  to  Missouri,  —  Emery  v,  St.  Louis,  etc., 

the  administrators,  and  still  hold  the  R.  Co.,  77  Mo.  339;  Foster  v.  Evaaa, 

same  as  a  set-off  against  the  claim  of  51  Mo.  39. 

the  estate  should  it  be  asserted  against  AVw  York, — Sch  winger  v  Raymond, 

him."    See  also  the  title  Debts  of  De-  83  N.  Y.  192;  Brown  v,  Gallaudet,  80 

cedents^  Km,  and  Eng.  Encyc.  of  Law  N.  Y.  413;  Siemoa  v,  Scharck,  29  N. 

(2d  ed.)  1090.  Y,  598;  Gillespie  v,  Torrance,  25  N.  Y. 

I,  lilinois,  —  Peck  v.  Brewer,  48  III.  306;    Barth  v,  Burt.   43  Barb.  (N.  Y.) 

54;    Prairie  Farmer  Co.  v,  Taylor,  69  628;  McDonald   v.   Christie,  42   Barb. 

111.  440.  (N.   Y.)  36;    Bellinger  v.  Craigne,  31 

Indiana. — McKlnney  v.  Springer,  3  Barb.  (N.  Y.)  534;  Welch  v.  Hazelioo, 

Ind.  59;  Epperly  r.  Biiley,  3  Ind.  72;  (Sjpm.  Ct.  Spec.  T.)  14  How.   Pr.  <N. 

Rankin  r.  Harper,  4  Ind.  585.  Y.)  97;  Collyer  v,  Collins,  (Supm.  Ct. 

i*/<wit^.— WinthiT>pSav.  Bank  r.  Jack-  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)467;  Mor- 

son,  67  Me.  570,  24  Am.  Rep.  56.  gan  v.  Smith,  7  Hon(N.  Y.)  244;  Inslee 

MeLstachustiU.  —  Perley  v.  Balch,  23  v.  Hampton,  8  Hun  (N.  Y.)  230;  Caji- 


Pick.  (Mass.)  283,  34  Am.  Dec.  56; 
Merriam  v.  Woodcock,  104  Mass.  326. 
Miekigan^  —  Ward  9.  Wilson,  3  Mich. 


loni  p.  Forster,  (N.  Y.  Super.  Ci.  Gen. 
T.)  12  Misc.  (N.  Y.)  376;  John  Douglass 
Co.  V.  Moler,  (N.  Y.  City  Ct.  Gen.  T.) 


i;  Wand  v.  Fellers,  3  Mich,  281;  Allen    3  Misc.  (N.  Y.)373;  Carlin  v.  Richard- 


V.  McKibbfn,  5  Mich.  449;  Piatt  v, 
Btand,  26  Mich.  173;  Chandler  cr« 
Childs,  42  Mich.  128;  Huntoonz^,  Rus- 
sell, 41  Mich.  316;  MorehOttse  V.  Baker, 
48  Mich.  335;  Mimnaagh  r.  Partlia,  67 
Mich.  391. 

MifS9Mru — Hall  v,  Clark,  21  Mo.  415. 

N'ew  ^aiw/xAiW.— Biodgctt  v,  Berlin 
Mills  Co.,  52  N.  H.  215. 

New  York,  —  Bitterman  v.  Pierce,  3 


son,  (Buffalo  Super.  Ct.  Geo.  T.)  i  N. 
Y.  Supp.  772;  Lawrence  v.  Bank  of 
Republic,  3  Robt.  (M.  Y.)  142;  LignoC 
V.  Redding.  4  £.  D.  Smith  (N.  Y.)  285 ; 
Halsey  v.  Carter,  i  Duer  (N.  Y.)  667; 
Ruppert  V.  Haug,  (Cl  App.)  i  Civ. 
Pro.  (N.  Y.)  411. 

Norik  Carolina,  —  McClenahan  v. 
Gotten,  83  N.  Car.  332;  Francis  v.  Ed- 
wards, 77  N,  Car.  271;  Woody  v.  Jor- 


Hill  (N.  Y.)  171;  Ives  v.  Van  £pp6,  22  dao,  69  N.  Car.  197. 

Wend.  (N,  Y.)  155;  Gnant  v.  Buttoo,  Ofwf,  —  Witle  v.  Lock  wood,  39  Ohio 

14  Johna.  (N.    Y.)   377;    La  Faqgpe  v,  St.  141;  Swensen  v,  Cresop,  28  Ohio 

Halsey,  t  Bosw«  ^N.  Y.)  171;  Gillespie  Sl  668;  Covington,  etc.»  Bridge  Co.  v. 
V,  Torrance,  25  N,   Y,  306;  Barth  tr. 


Burt,  43  Barb.  (N.  Y.)  628;  Nemctty  v, 
Naylor,  (C.  Pi,  Geo.  T.)  63  How,  Pr. 
(N.  Y.)  387;    McKnighi  v,  DeYllti,  52 
N.  Y.  39Q. 
f.  Stone  V,  Darnell,  25  Tex.   Supp. 

430. 

S.  California.  —  Hills   v.  Sherwood, 
48  Cal.  386;    McCreary  v.  Casey,  45 


Sargent,  27  Ohio  St.  233. 

Pennsylvania,  —  Gordioier's  Appeal, 
89  Pa.  St.  52*. 

Vermont. — Taggart  v.  Rice,  37  Vt.  47. 

Wisconsin,  —  Resseqoie  v.  Byers,  52 
Wis.  650. 

4atiaa  am  Farsign  Jadgment.  —  Where 
judgment  wasobtained  against  the  de- 
fendant in  another  state,  and  he  had 


Cal.  128;  Hoogh  r.  Waters,  30  Cal.  309;  at  the  lime  an  independent  cause  of 

Lorraine  t'.  Long«  6  Cal.  452;  Stoddard  action  against  the  plaintiff  which  he 

If,  Treadwell,  26  Cai.  294.  •  might  then  have  pleaded  as  a  counier- 

Illinois,  —  Quick  v.   Lemon,  105  IlL  claim,  it  was  held  that  his  failure  to 


578. 

Kentucky,  —  Dorse y  v.  Reese,  14  B. 
Men.  (Ky.)  127;  Emmerson  v.  Herri- 
fold,  8  Bush  (Ky.)  229. 

Michigem^  —  Morehouse  v.  Baker, 
48  Mich.  335;  McEwen  v.  Bigelow,  40 
Mkh.  215. 


plead  it  at  that  time  would  not  prevent 
him  from  setting  it  up  as  a  defense  to 
an  action  brought  against  him  by  the 
same  plaintifi'  on  the  foreign  judgmenL 
Folsom  V.  Wiai:h,  63  Iowa  477. 

Bight  «f  Bleotiaa  a  Pwional  Pxivilage. 
—  A  tenant  who  is  sued  for  rent  has 
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bringing  in  of  new  parties  is  a  strong  reason  in  favor  of  seeking 
relief  by  an  independent  action ;  *  and  likewise  where  the  comnnon* 
law  rules  of  pleading  are  in  force,  and  the  defendant  is  allowed  to 
recoup  his  damages  by  way  of  defense  only,  and  is  permitted  to 
do  no  more  than  reduce,  or  at  most  wholly  cancel,  the  plaintiff's 
claim,  his  proper  course  is  to  bring  a  cross-action  rather  than  to 
recoup  if  he  claims  that  his  damages  are  greater  than  the  plain^ 
tiff*s  whole  demand.^  But  on  the  other  hand  it  is  sometimes 
provided  by  statute  that  where  the  defendant  fails  to  set  up  a 
counterclaim  or  set-off,  he  cannot  recover  costs  in  a  subsequent 
action  thereon;  and  where  this  is  the  case  it  is  of  course  advisable 
for  him  to  use  his  demand  by  way  of  counterclaim  or  set-off.' 

2.  Exceptions  Created  by  Statute.  —  Although  the  general  rule 
stated  above  prevails  almost  universally  as  to  actions  in  courts  of 
record,  it  is  provided  by  statute  in  some  of  the  states  that  defend- 
ants in  actions  in  justices'  courts  must  plead  or  give  notice  of  any 
set-offs  which  they  have,  on  penalty,  if  they  fail  to  do  so,  of  being 
precluded  from  maintaining  a  subsequent  action  thereon.*    Stat- 

the  election  either  to  recoup  or  coun<  may  have,  under  the  penalty  of  losing 

terclaim   damages   by    reason   of  the  it,  that  consequence  should  follow  only 

failure  of  the  plaintiff  to  place  him  in  where  he  has  the  absolute  right  to  set 

possesiion  of  the  light  which  he  is  en-  it  up,  and  not  where  it  is  in  the  discre- 

titled  to  enjoy  under  and  by  means  of  tion  of  the  court  to  grant  or  deny  him 

the  lease,  or  to  bring  an  independent  the  privilege  of  doing  ao.     In  such  a 

action    for    such   damages;    but    this  case  he  also  should  have  his  election 

privilege  of  election  is  a  personal  priv*  to  resort  to  a  new  action." 

ilege,  and  the  sureties  of  such  tenant  1.  Witte  v,  Lockwood,  39  Ohio  St. 

cannot  avail  themselves  of  such  dam*  141,  titin/^  Coates  v.  Chillicothe  Branch 

ages  by  way  of  recoupment  in  an  action  of  State  Bank,  23  Ohio  St.  415. 

for  the   rent   as  long  as  it  is  neither  9.  Blodgett  v.  Berlin  Mills  Co.,  5a  N. 

alleged  nor  shown  that  the  tenant  is  H.  215,  in   which  case  the  court  cited 

insolvent.     Morgan  v.  Smith,   7  Hun  Merriam  v.  Woodcock,  104  Mass.  326: 

(N.  Y.)244.  Ward    v.    Fellers,   3   Mich.   28x:  and 

In  Minnesota  It  was  provided   by  an  Batterman  v.  Pierce,  3Hill(N.  Y.)  171. 

early   statute    that  a   defendant   who  8.  In  Michigan,  by  statute,  when  the 

failed     to    interpose    a    counterclaim  defendant's  claim  against  the  plaintiff 

should  be  precluded  from  afterwards  is  such  as  to  constitute  a  proper  matter 

bringing  an  action  against  the  plain*  of  set-off  the  only  effect  of  the  defend* 

tiff,   but  this  statute    was   afterwards  ant*s  failure   to  appear,    plead,    and 

repealed.     Douglas  v,  Hastings   First  prove  the  set-off  is  that  in  an  action 

Nat.  Bank,  17  Minn.  35.  thereafter  brought  by  the  defendant  to 

Under  New  York  Code.  —  In  Inslee  v.  recover  such  claim  he  cannot  recover 

Hampton,  8  Hun  (N.   Y.)  230,  it  was  costs.     Huntoon  v.  Russell,  41  Mich, 

held  that  there  was   nothing  in  Code  316;  Morehouse e^.  Baker,  48  Mich.  335. 

Pro.  N.Y.,  §§  149,  150  (Code  Civ.  Pro.,  la  Ohio  section  95  of  the  Civil  Code 

§  sooet  seq.),  requiring  a  defendant  in  (Bates's  Annot.  Stat.  1897,  g  5073)  pro- 

a  court  of  record   to  avail  himself  of  vides  that  if  the  defendant  omits  to  set 

his  counterclaim  or  be  precluded  from  up  a  counterclaim  or  set* off  he  cannot 

maintaining  an  action.  recover  costs  against  the  plaintiff  in 

And  in  Giles  v.  Austin,  62  N.  Y.  486,  any  subsequent  action  thereon.     Witte 

the  court  said:     **  Even  construing  sec-  v.  Lockwood,  39  Ohio  St.   i^i  [citing 

tions  150  and   274  of  the  Code  [of  Pro-  Covington,  etc.,  Bridge  Co.  v.  Sargent, 

cedurej  as  rendering  it  obligatory  on  27  Ohio  St.  233;    Swensen  v.  Cresop, 

the  defendant   to  set  up,  by  answer,  28  Ohio  St.  668]. 

any  equitable  defense  or  counterclaim  4.  In  Illinois,  except  in  suits  before  a 

or  right  to  affirmative  relief  which  he  justice  of  the  peace,  a  defendant  la  not 
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utes  of  this  nature,  however,  relate  merely  to  the  remedy,  are 
local  in  their  operation,  and  are  not  available  in  actions  in  foreign 
jurisdictions.^ 

3.  Conclofiyeness  of  Election  when  Hade  —  a.  Pendency  of 
Action  as  Bar  to  Cross-demand.  —  The  authorities  differ  as 
to  whether  a  party  who  has  brought  an  action  on  a  demand  is 
barred,  while  such  action  is  pending,  from  availing  himself  of  the 
same  demand  by  way  of  set-off  or  recoupment  in  a  cross-action 
brought  against  him  by  the  defendant.*     But  in  New  York  and 

bound  to  set  off  his  debt  against  the  20,  1810,  g  7  (Bright.  Purd.  Dig.  Laws 

plaintiff's  demand,  but  may  afterwards  Pa.  1894,  p.  1134),  a  defendant  sued  in 

l)ring  an  independent  action  thereon,  a  justice's  court,  where  the  damages 

Morton   v,  Bailey,  2  111.  213  27  Am.  claimed  do   not  exceed  one  hundred 

Dec.  767.  dollars,  is  required,  on  pain  of  being 

In  New  Jersey,  where  a  party  is  sued  forever  barred,  to  set  off  his  demand, 

in  a  eourt  for  the  trial  of  small  causes,  whether  founded  on  bond,  note,  penal 

he  is  not  at  liberty  to  bring  a  cross-  or  single  bill,  writing  obligatory,  book 

action  for  a  demand  which  is  the  sub-  account,  or  damages  of  assumption, 

iect-matter  of  a  set-off;  he  must  claim  Nickle  v,  Baldwin,  4  W.  &S.  (Pa.)  290; 

It  as  a  set-off,  else  he  will  lose  his  right  Herring  v.  Adams,  5  W.  &  S.  (Pa.)  459; 

to  recover.     Johnson  v,  Pennington,  Shoup  v.  Shoup,  15   Pa.  St.  361;  Sly- 

15  N.  J.  L.  188;  Henry  v,  Milham,  13  hoof  v,   Flitcraft,  i  Ashm.  (Pa.)  171; 

N.  J.  L.  266.  White  v,  Johnson,  2  Ashm.  (Pa.)  146. 

In  Hew  York,  under  2  Rev.  Stat.  234,  If  the  defendant's  demand  exceeds 
§  57t  (Code  Civ.  Pro.,  §  2947),  a  de-  one  hundred  dollars  he  is  not  bound  to 
fendant  in  a  suit  in  a  court  of  the  justice  submit  any  portion  of  it  to  the  juris- 
of  the  peace  who  neglects  to  plead  or  diction  of  the  justice  or  to  sever  it  into 
give  notice  of  any  set-off  which  may  parts  for  the  purpose  of  set-off.  Simp- 
be  allowed  to  him  on  the  trial  of  the  son  v,  Lapsley,  3  Pa.  St.  459. 
cause  is  forever  thereafter  precluded  The  statute  does  not  require  a  cred- 
from  maintaining  any  action  to  recover  itor  of  a  decedent  who  has  filed  a  claim 
the  same  or  any  part  thereof.  Bald-  for  less  than  one  hundred  dollars 
win  V.  Walsworth,  Hill  &  D.  Supp.  (N.  against  the  decedent's  estate  in  the 
Y.)  340;  Serjeant  v.  Holmes,  3  Johns.  Orphans'  Court  to  withdraw  it  and  set 
(N.  Y.)  428;  Lawrence  v.  Houghton,  5  it  off  in  an  action  against  him  in  a  jus- 
Johns.  (Nf.  Y.)  129;  Douglas  t\  Hoag,  tice's  court  by  the  administrator  for 
I  Johns.  (N.  Y.)  283;  Lord  v.  Ostran-  money  due  to  the  deceased.  Axtell's 
der,  43  Barb.  (N.  Y.)  339.  Appeal,  (Pa.  1886)  6  Atl.  Rep.  560. 

In  Serjeant  v.  Holmes,  3  Johns.  (N.  1.  In  Carver  v.  Adams,  38  Vt.  500,  it 

Y.)  428,  it  was  held  that  the  true  con-  was  held  that  the  New  York  statute  re- 

struction  of  the  statute  was  ihat  the  quiring  a  defendant  in  a  justice's  court 

defendant  must  assert  his  set-off  at  the  to  set  off  any  demand  which  he  might 

fiist    opportunity,  and   therefore   that  have  against  the  plaintiff,  in  order  to 

where  two  suits  by  the  same  plaintiff  avoid  losing  it,  was  local  in  its  opera- 

against    the    same     defendant     were  tion,  and  was  therefore  not  a  defense 

brought  in  a  justice's  court,  and  were  to  an  action  brought  by  such  defendant 

pending  at  the  same   time,   and   the  in  Vermont  to  recover  a  claim  which 

defendant  suffered  judgment  to  pass  he  had  so  neglected  to  set  off  in  New 

against  him  in  the  first  suit  without  York. 

asserting  his  sel-off,  he  could  not  assert  2.  In  Banigan  z/.  Woonsocket  Rub- 
it  in  the  second  suit.  But  see  Allen  v,  ber  Co.,  (R.  I.  1899)  42  Atl.  Rep.  518 
Horton,  7  Johns.  (N.  Y.)  23.  (affirmed on  rehearing  43  Atl.  Rep.  538), 

For  cases  held  to  be  exceptions  to  the  court  said:    **  The  question  thus 

the  rule  and  not  within  (he  spirit  of  the  presented  is  one  on  which  the  authori- 

statute  see  Cobb  v,  Curtiss,  8  Johns,  ties  are  conflicting.     Some  hold    that 

(N.   Y.)  470;    Culver    v.    Barney,    14  the  pendency  of  a  suit  is  no  objection 

Wend.  (N.  Y.)  161;  Babcock  v.  Peck,  4  to  a  set-off  of  the  debt  on  which  it  is 

Den.  (N.  Y.)  292.  founded,  in  another  action  between  the 

In  PeiinfylTania,  by  the  Act  of  March  same  parties.    Stroh  v,  Uhrich.  i  W. 
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North  Carolina  it  is  settled  that  the  pendency  of  an  action  pre- 

&  S.  (Pa.)  57;  Wlltsie  v.  Northam,  3  In  Vew  York  it  was  held  in  Nayior  v. 

Bosw.(N.  Y.)i62;  Wat.Set-oflf(3d  cd.),  ScJienck,   3   E.  D.  Smith  (N.  Y.)  135, 

§  98.     Others  hold  that  the  set-off  is  that  the  pendency  of  an  action  did  not 

not  available  if  it  appears  to  be  the  sub-  prevent  the  use  of  the  claim  therein  as 

ject  of  a   pending  suit   when  offered,  a  defense  by  way  of  set-off  or  recoup- 

Lock  V.  Miller,  3  Stew.  &  P.  (Ala.)  13;  ment  to  a  cross-suit  afterwards  brought. 

Rankin  v.  Harper,  4  Ind.  585;  Snod-  Citing  Baskerville  v.  Brown,  2  Burr, 

grass  V.  Smith,  13  Ind.  393;  Smith  v.  1229;  Evans  v.   Prosser,  3  T.  R.  186. 

Billings,  62  111.   App.  77;  Ansorge  v.  And  in  Fabbricotti  v.  Launitz,  3  Sandf. 

Kaiser,  (Supm.  Ct.  Spec.  T.)  22  Abb.  (N.  Y.)  743,  it  was  likewise  held  that 

N.    Cas.   (N.    Y.)  305.       And  compare  the  pendency  of  an  action  on  a  demand 

Chase  v.  Strain,  15   N.  H.  535;  Penn-  was  no  bar  to  the  setting  up  of  such 

sylvania  R.  Co.  v.  Davenport,  154  Pa.  demand  by   way  of  recoupment,   but 

St.  Ill;  Collyer  v.  Collins,  (Supm.  Ct.  that  where   this   was  done  the  party 

Gen.  T)  17  Abb.  Pr,  (N.  Y.)  467.     The  must  be  put  to  his  election  either  to 

latter  doctrine  rests  on  the  idea  that  a  proceed  in  the  suit  which  he  had  insti- 

set-off  is,  in  effect,  a  cross-action,  and  tuted  or  to  confine  himself  to  his  re- 

that  the  defendant  cannot  be  permitted  coupment. 

to  carry  on  two  suits  for  the  same  In  PenntylTaiiia  it  has  been  held  that 
causes  of  action  at  the  same  time,  the  pendencv  of  a  suit  is  no  objection 
since  to  permit  this  would  subject  the  to  a  set  off,  in  another  action  between 
plaintiff  to  be  twice  vexed  for  the  same  the  same  parties,  of  the  debt  on  which 
causes  of  action.  We  are  of  opinion  it  is  founded.  Stroh  v,  Uhrich,  I  W. 
that  the  weight  of  authority,  as  well  &  S.  (Pa.)  57,  distinguishing  Good  v, 
as  the  better  reasons,  sustains  the  Good,  5  Watts  (Pa.)  116. 
plaintiff's  contention  that  the  defend-  In  Wifooniin,  where  a  claim  of  the 
ant  cannot  avail  itself  of  a  set-off,  so  defendant  is  pleaded  as  a  set-off,  the 
long,  at  least,  as  it  keeps  on  the  docket  pendency  of  another  action  by  the  de- 
its  suit  against  the  plaintiff,  based  in  fendant  based  upon  such  claim  is  a 
part  on  the  same  claims  set  up  in  the  good  defense  in  abatement.  Tomlin- 
pleas  of  set-off."  son  v.  Nelson,  40  Wis.  679,  citing  Mat- 
In  Georgia  it  has  been  held  that  where  teson  v.  Curtis,  14  Wis.  436. 
a  party  brings  an  action,  and  the  de-  A  Plea  of  Yonuir  8nit  Pending,  in 
fendant  therein  institutes  another  ac-  abatement  of  a  plea  in  reconvention, 
tlon  against  the  plaintiff  while  the  first  is  bad  if  such  former  suit  has  been 
action  is  still  pending,  the  plaintiff  in  dismissed  at  the  time  of  filing  the  plea 
the  first  action  may  dismiss  such  ac-  in  abatement,  even  though  it  was  pend- 
tion,  and  may  then  plead  the  demand  ing  at  the  time  when  the  plea  in  recon- 
on  which  bis  action  was  founded  as  a  vention  was  filed.  Oldham  v.  Erhart. 
set-off  to  the  demand  of  the  plaintiff  in  18  Tex.  147. 

the  second  action.  Simon  v.  Myers,  Pondeney  of  Aotion  in  Federal  Court.  — 
68  Ga.  74.  The  pendency  in  a  District  Court  of 
In  Indiana  it  has  been  held  that  where  the  United  States  of  an  action  in  rem 
a  defendant  elects  to  bring  a  cross-  based  on  the  same  cause  of  action  as 
action  on  his  demand  he  is  bound  by  a  counterclaim  set  up  in  an  action  in  a 
his  election,  at  least  until  he  shall  state  court  of  Washington  is  no  bar  to 
abandon  it  by  dismissing  his  suit,  such  counterclaim  and  cannot  be 
Rankin  v.  Harper,  4  Ind.  585.  pleaded  as  such  under  Code  Wash., 
In  Xaisaehnfotts,  where  the  maker  of  gg  189,  191  (Ball.  Annot.  Codes  &  Stat, 
a  negotiable  note,  indorsed  when  over-  Wash.  1897,  §§  4907,  4909).  Caine  v. 
due,  was  sued  by  the  indorsee,  it  was  Seattle,  etc.,  R.  Co.,  12  Wash.  596. 
held  that  the  defendant  might  show  in  In  Equity — Pondeney  of  Creditor's  Bill, 
his  defense  a  negotiable  note  made  by  —  Where  the  defendant  in  a  suit  in 
him  to  the  payee  upon  proving  that  It  equity  files  an  answer  claiming  a  set- 
was  intended  as  evidence  of  payment  off,  and  such  answer  avers  the  grounds 
of  the  note  In  suit,  and  that  it  was  no  usually  recognized  a^  sufl9cient  to 
objection  to  such  set-off  that  the  de-  authorize  a  set-off  in  equity,  but  also 
fendant  had  commenced  suit  upon  the  discloses  that  a  creditor's  bill  has  been 
note  filed  as  a  set-off.  Sargent  v.  South-  filed  by  the  defendant  and  others  for 
gate,  5  Pick.  (Mass.)  312.  the  purposes  of  establishing  the  claim 
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vents  the  interposition  of  a  counterclaim  based  on  the  same 
demand.* 

b.  Pendency  of  Cross-demand  as  Bar  to  Independent 

Action.  —  Conversely  it  has  been  held  that  the  pendency  of  a 
counterclaim  bars  an  independent  action  thereon.* 

c.  Interposition  of  Same  Set-off  or  Counterclaim  in 
Different  Actions.  —  Where  several  actions  are  pending 
against  the  defendant  at  the  same  time,  he  cannot  file  the  same 
set-off  or  counterclaim  in  all  of  them.' 

d.  Former  Adjudication  as  Bar  to  Use  of  Cross^demand. 
—  Where  a  set-off  or  counterclaim  or  a  defense  by  way  of  recoup- 
ment is  actually  submitted  and  passed  upon,  whether  it  be  allowed 

or  not,  the  party  pleading  it  is  concluded  by  the  judgment  and 
cannot  subsequently  make  it  the  basis  of  a  separate  action,  or  use 
it  in  any  other  manner;*  but  this  rule  does  not  apply  where  for 

oo  which  »et-ofl  is  sought,  and  that  in  T.)  x?  Abb.  Pr.  (N.  Y.)467:  Woody  v. 

such  proceeding:  the  defendant  can  ob^  Jordan,  69  N.  Car.  197. 

tain  adequate  relief,  the  answer  will  &.  Chase   v.   Strain,    15  N.   H.  535; 

not  be  regarded  as  sufficieni.    Scott  v,  Mauhews  v.  Davis,  39  Ohio  St.  54. 

Scoit,  17  Md.  7S.  A  B^feadaat  Caiuiot  Plead   tbe  Same 

Consolidation  of  Sniti.  —  In  Castro  v.  Ooantordaim to  Throe  Indopondont  Actioai 

Whiilock,  15  Tex.  437>  the  di^feadant  in  brought  against  hiro  by  the  same  plain- 

an  attachment  suit  first  brought  suit  tiff.    After  the  counterclaim  has  been 

upon  the  bond  for  the  wrongful  suing  used   in   the   first  action  the  plaintiff 

out  of  the  attachment,  but  afterwards,  may,  in  his  reply  in  the  second  and 

choosing  to  assert  his  right  of  action  third  actions,  plead  in  abatement  the 

against  the  plaintiffs  in  1  he  attachment  previous  use  of  the  counterclaim  by 

suit  itself  and  to  litigate  both  causes  in  the  defendant.     The  remedy  of  the  de* 

one  action,  he  pleaded  in  reconvention  fendant  in  such  a  case  is  by  a  motion 

to  the  attachment  suit  the  same  matter  to  consolidate  the  actions  or  a  motion 

which  he  had  pleaded  in  his  suit  on  the  to  stay  the  second  and  third  actions 

bond,  and  then  moved  to  consolidate  until   the  first  action  is  disposed  of. 

the  latter  suit  with  the  suit  in  which  Tuckerman  v.  Corbin,  (N.  Y.  City  Ct. 

the  attachment  was  issued.    The  mo-  Tr.  T,)  tt  How.   Pr,  (N.  Y.)  404,  </i>* 

tion  to  consolidate  was  granted  uncon-  iinguiskin^   Fabbricotti   v.   La  units,   3 

ditionally  by   the   trial  court,   but  on  Sandf.  (N.  Y.)  743. 

appeal  it  was  held  that  the  action  of  4,  Gunsaulis  v.  Cadwallader,  48  Iowa 

the  court  in  this  regard  was  erroneous;  48;  Jennison  Hardware  Co.  v,  Godkin, 

that  if  the  defendant  chose  to  litigate  112  Mich.  57;  Skelding  v.  Whitney.  3 

both    causes    in   the  same  action  by  Wend.  (N.  Y.)  154;  McGuinty  v.  Her- 

pleading  in  reconvention,  he   should  rick,   5   Wend.  (N.   Y.)  240;  Beebe  v. 

nave  dismissed  the  suit  upon  the  bond  Bull,  13  Wend.  (N.  Y.)  504;  Good  v* 

at  his  own  costs;   and  that  when  he  Good,  9  Watts  (Pa.)  567. 

made  known  to  the  court,  by  bis  mo-  Although  the  matter  interposed  as  a 

tion  to  consolidate,  that  the  suit  on  the  set-off  is  not  properly  available  as  such, 

bond  was  for  the  same  identical  cause  yet  if  the  defendant  insists  upon  it  as 

of  action  which  he  had  pleaded  in  re-  a  set-off,  and  testimony  is  produced  in 

convention,  the  court  ought  not  to  have  its  support  and  submitted  to  and  passed 

granted  the  motion  except  upon  pay-  upon  by  the  jury,  such  matter  cannot 

ment  of  costs.  again  be  made  available  in  a  subse- 

X.  Ansorge    v.   Kaiser,  (Supm.    Ct.  quent  suit  by  the  defendant;  and  if  it 

Spec.  T.)  22  Abb.  N.  Cas.  (N.  Y.)  30$;  is  so  brought  up  the  former  suit  and 

John  Douglass  Co.  v.   Moler,  (N.  Y.  trial  may  be  pleaded  in  bar.    Wilder 

City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  373;  v.  Case,  i6  Wend.  (N,  Y.)  583, 

Davis  V.  Terry,  114  N.  Car.  37 ;  Hawk-  Bffootof  Appeal  from  Jndgiioat.  -^  Tb« 

ins  V.  Hughes.  87  N.  Car.  115.  fact  that  the  defendant  in  an  action  ia 

8.  Collyerv.  Collins,  (Supm.  Ct.  Gen.  the  Supreme  Court  has  interposed  a 
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any  reason  a  counterclaim  or  set-off,   although  pleaded,   is  not 
passed  upon  by  the  court  or  jury.* 

e.  Effect  of  Partial  Satisfaction  of  Demand.  —  By  the 

weight  of  authority  a  defendant  who  has  satisfied  a  part  of  his 

demand  by  way  of  recoupment  cannot  subsequently  institute  a 

set-off  does   not   preclude    him    from  it  was  set  up  as  a  counterclaim,  an  ex- 

commencing    an    independent  action  ception  to  the  plea  in  reconvention  on 

based  on  the  same  claim  before  a  jus-  that  ground  will   be  sustained.     The 

tice  of   the  peace;  but  if  he  recovers  fact  that  the  claim  in  reconvention  may 

judgment  in  the  action  before  the  jus-  be  somewhat  broader  than  the  counter- 

tice,  such  judgment   is   a   bar   to  the  claim  does  not  matter  if  it  appears  that 

cause  of  action  on  which  the  set-off  is  the  whole  matter  involved  in  the  plea 

based,  and   the  fact  that  the  adverse  in  reconvention  might  and  should  have 

party  has  appealed  does  not  affect  the  been  litigated  and  decided  in  the  issue 

conclusive  nature  of  the  judgment  as  raised  upon  the  counterclaim.     Barras 

a  bar,  so  long  as  it  remains  unreversed,  v.  Bidwell,  3  Woods  (U.  S.)  5,  2  Fed. 

In  such  a  case  the  plaintiff  in  the  ac-  Cas.  No.  1,039. 

tion  in  the  Supreme  Court  may  file  a  1.  Jennison  Hardware  Co.  v,  God- 
supplemental  reply  setting  up  the  judg-  kin,  112  Mich.  57;  Beebe  v.  Bull,  12 
ment  of  the  justice  as  a  bar,  or  may  Wend.  (N.  Y.)  504;  People  v,  Den- 
m3ve  to  striice  out  that  part  of  the  de-  nison,  84  N.  Y.  272. 
fendant's  answer  which  contains  the  As  to  the  effect  of  a  withdrawal  of  a 
set-off.  Harris  f.  Hammond,  (Supm,  set-off  or  counterclaim  see  f»/ra,  XIII. 
Ct.  Gen.  T.)  18  How.  Pr.  (N.  Y.)  Withdrawal  of  PUa. 
123.  Equitable  Set-off  Hot  Faieed  TTpoii. — 

Withdrawal  of  Bet-off  to  Avoid  Bar. —  Where  (he   defendant  in   his  answer 

When  a  defendant  is  prevented  by  ac-  sets  up  an  equitable  set-off,  but  through 

cident,   surprise,  or  other  cause  from  the  negligence  of   his   attorney  such 

proving  his  set-off,  the  practice  is  to  equitable  set>off  is  never  passed  upon 

withdraw  it,   in  order  that  the  judg-  by  the  court,  and  judgment  is  rendered 

ment  may  not  be  a  bar  to  an  action  for  the  plaintiff,  such  judgment  does 

for  the  amount;  and  a  defendant  who  not    bar    the    defendant  from   subse- 

under  such   circumstances    suffers    a  quently  bringing  an  action  against  the 

judgment  to  be  obtained  against  him  plaintiff  on  the  cause  of  action  previ- 

without  withdrawing  his  set-off  is  not  ously  alleged  in  his  answer.'    Wright 

entitled    to    relief    in    equity  on   the  v,  Salisbury,  46  Mo.  26. 

ground  of  accident  or  surprise.     Hud-  Bet-off  Bqeeted  at  Instance  of  Plaintiff, 

son  V.  Kline,  9  Gratt.  (Va.)  379.  — Where  the  defendant  on  a  trial  be- 

Lieffeotnal  Attempt  to  Witiidraw  Be-  fore  a  justice  of  the  peace  interposes  a 

oonpment.  —  Where  in  an  action  for  the  set-off  the  allowance  of  which  is  proper, 

purchase  price  of  machinery  the  de-  but  the  plaintiff  procures  its  rejection, 

fendant  pleads  nonperformance  of  the  the  plaintiff  cannot  subsequently   set 

agreement  under  which  the  machinery  up  the  judgment  in  that  suit  as  a  bar 

was  purchased,  as  a  complete  defense  to  an  action  by  the  defendant  on  the 

to  the  action  and  also  as  the  founda-  demand  on  which  the  set-off  was  based, 

tion  for  a  claim  to  recoup,  and  after-  Baldwin    v,    Walsworth,    Hill    &    D. 

wards  withdraws  his  claim  to  recoup,  Supp.   (.^J.    Y.)  340,  citinj^  Phinney  v. 

but  such  withdrawal  is  not  inconsist-  Earle,  9  Johns.  (N.  Y.)  352. 

ent  with  the  determination  of  the  de-  Coanterclaim  in  Ezoess  of  Court's  Jnr- 

fendant  to  insist  upon  a  breach  of  the  isdiotion.  —  Where,  in  an   action   in   a 

contract  on  the  part  of  the  plaintiff,  the  justice's  court,  the   defendant   files  a 

defendant  cannot,   after  a   judgment  counterclaim  for  an  amount  in  excess 

has   been   recovered   in   favor  of   (he  of  the  justice's  jurisdiction,  and   the 

plaintiff,    bring  another  action  to  re-  justice  refuses  to  take  jurisdiction  of 

cover  for  the  breach  of  the  contract,  the  counterclaim,  the  defendant  is  not 

Davis  V,  Tallcot,  12  N.  Y.  184.  precluded  from  setting  up  such  coun- 

Where  the  Matter  PlMtded  in  BeconTen-  terclaim  in  another  action  in  which  it 

tion  in  a  Lonisiana  Conrt  has  already  may  be  properly  pleaded.     Lancaster, 

been  decided  adversely  to  the  defend-  etc.,  Mfg.  Co.  v.  Colgate.  12  Ohio  St. 

ant  in  an  action  in  another  state  where  344. 
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separate  action  to  recover  the  balance ;  *  nor  can  a  party  who  has 
brought  an  action  and  obtained  judgment  for  a  part  only  of  an 
entire  and  indivisible  demand  subsequently  avail  himself  of  the 
residue  by  way  of  set-off  in  an  action  against  him  by  the  opposite 
party.* 

T.  VECE88ITT  TO  PLEAD  —  1.  In  OeneraL  —  In  order  to  avail  him- 
self of  a  cross-demand  by  way  of  set-off,  recoupment,  or  counter- 
claim, the  defendant  must  plead  such  demand,  or  in  some  other 
way  give  notice  thereof  to  the  adverse  party,  and  unless  he  does 
so  his  claim  cannot  be  allowed.* 


1.  McLane   v.  Miller,    12   Ala.   643;        2.  Miller  v.  Covert,  i  Wend.  (N.  Y.) 
Merriam  r.  Woodcock,  104  Mass.  326;     487. 


Tuckerman  v,  Corbin,  (N.  Y.  City  Ct. 
Tr.  T.)  66  How.  Pr.  (N.  Y.)  404;  Brit- 
ton  V.  Turner,  6  N.  H.  481;  Lancaster, 
etc.,  Mfg.  Co.  V.  Colgate,  12  Ohio  St. 
344.  And  sec  O'Connor  v,  Vainey, 
10  Gray  (Mass.)  231;  Inslee  v,  Hamp- 
ton. II  Hun(N.  Y.)  156. 

In  Lancaster,  etc.,  Mfg.  Co.  r.  Col- 
gate, 12  Ohio  St.  344,  it  was  held  that 
where  the  amount  of  unliquidated 
damages  claimed  by  the  defendant  in 
an  action  in  a  justice's  court  was  such 
that  I  he  justice  had  no  jurisdiction 
thereof,  the  defendant  could  not  sul>- 
divide  his  claim,  and  that  if  he  did 
assert  a  part  of  his  claim,  he  was  there- 
by precluded  from  asserting  the  rest 
of  it  in  any  other  action. 

The  defendant  cannot  avail  himself 


8.  Arkansas,  —  McLure  r.  Hart,  19 
Ark.  119;  Tatum  v.  Mohr,  21  Ark.  349. 

California.  —  Cleary  v.  Folger,  84 
Cal.  316;  Matter  of  Couis,  100  CaL  400. 

Connecticut. —  Finch  ».  Ives,  28  Conn. 
115;  Bo  wen  v,  Bowen,  20  Conn.  127; 
Starkey  v.  Peters,  18  Conn.  181. 

Illinois,  —  Bailey  v.  Valley  Nat. 
Bank,  127  111.  332;  Cox  v,  Jordan,  86 
111.  560;  Patterson  v,  Steele,  36  111. 
272. 

Indiana,  —  Heaston  v,  Colgrovc,  3 
Ind.  265;  Estep  v.  Morton,  6  Ind.  489; 
Warring  v.  Hill,  89  Ind.  497. 

Iowa,  —  Union  Nat.  Bank  v,  Carr,  49 
Iowa  359. 

Kentucky.  —  Apperson  v,  Triplett, 
(Ky.  1890)  15  S.  W.  Rep.  791. 

Maine,  —  Hopkins   v,  Magguire,  35 


of  the  right  to  recoup  to  the  amount  of     Me.   78;    Pond  v.   Niles,  31   Me.   131: 


the  plaindff's  claim,  and  afterwards 
bring  his  action  to  recover  for  the  dam- 
ages in  excess  of  the  plaintiff's  claim; 
and  where  his  answer  does  not  seek 
technically  to  recoup,  but  sets  up  facts 
which  if  proved  would  have  made  out 


Wood  V,  Warren,  19  Me.  23;  Barney 
V,  Norton,  11  Me.  350. 

Maty  land.  —  Burch  v.  State,  4  Gill 
&  J.  (Md.)  444. 

Massachusetts,  —  Richards  v.  Blood, 
17  Mass.  66;  Jackson  v.  Hall,  14  Pick. 


a  complete  defense,  and  the  issue  is  (Mass.)  151;  Grew  v,  Burditt,  9  Pick, 
found  in  favor  of  the  plaintiff,  the  de-  (Mass.)  265;  Braynard  v.  Fisher,  6 
fendant  is  barred  from  afterwards  Pick.  (Mass.)  355;  Sargent  v.  South- 
bringing  an  independent  action.  Mer-  gate,  5  Pick.  (Mass.)  312. 
riam  v.  Woodcock,  104  Mass.  326.  Mississippi.  —  Curry  v.  Kurtz,  33 
Contra. —  In  Ward  v.  Fellers.  3  Mich.  Miss.  24:  Gibson  v.  Powell,  5  Smed.  & 
281,    the   court,    without  deciding  the  M.  (Miss.)  712. 

question,      strongly     intimated     that  Missouri.  —  Neosho  City  Water  Co. 

where  the  defendant  elects  to  recoup  v,  Neosho,  136  Mo.  498;  Gantt  v,  Duffy, 

instead  of  bringing  a  cross-action,  and  71  Mo.  App.  91;  Voss  v,  McGulre,  18 

merely  reduces  the  plaintiff's  damages  Mo.  App.  477;  Fallon  v.  Steahl,  17  Mo. 

and   takes   nothing  for  his  excessive  App.  475. 

damages,  he  is  not  barred  from  after-  Montana,  —  Babcock  z/.  Maxwell,  21 


wards  bringing  an  action  for  the  ex- 
cess; and  it  was  declared  that  the  con- 
trary expressions  in  Britton  v.  Turner, 
6  N.  H.  481.  and  Fabbricotti  v,  Launitz, 
3  Sandf.  (N.  Y.)  744,  were  made  in 
cases  in  which  the  question  was  not  be- 
fore the  court. 


Mont.  507. 

New  Hampshire,  —  McQuesten  v. 
Bowman,  17  N.  H.  24. 

New  Jersey,  —  Ball  v.  Consolidated 
Franklinite  fco.,  32  N.  J.  L.  102;  Alex- 
ander r.  M'CIeanon,  2  N.  J.  L.  343; 
Walton  V.  Lippincott,  2  N.  J.  L.  149. 
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2.  In  Trial  Court.  —  A  set-off  or  counterclaim  cannot  be  asserted 
for  the  first  time  on  appeal.  If  not  interposed  in  the  lower 
court,  it  will  be  deemed  to  have  been  waived.* 

VL  Mahheb  of  Pleading  -  1.  Set-off— ^ar.  At  Law  —  (i)  In 

England,  —  By  the  earlier  English  statutes  it  was  provided  that 
where  either  the  debt  for  which  the  action  was  brought  or  that 
which  it  was  proposed  to  set  off  accrued  by  reason  of  a  penalty 
contained  in  any  bond  or  specialt}'  the  set-off  must  be  pleaded  in 
bar,  but  that  in  all  other  cases  it  might  either  be  pleaded  specially 
or  given  in  evidence  under  the  general  issue,  accompanied  by 
notice  of  set-off;*  but  by  later  statutes  it  has  been  provided  that 
set-off  must  in  all  cases  be  specially  pleaded.* 

(2)  ///  the  United  States  —  (a)  In  General.  —  In  the  United  States 
the  method  of  pleading  a  set-off  varies  somewhat  in  the  different 
states.  Thus,  according  to  the  rules  prevailing  in  particular 
jurisdictions  it  may  be  specially  set  out  in  the  answer  or  availed 
of  by  special  plea,  or  evidence  thereof  may  be  introduced  under 
the  general  issue  or  plea  of  payment  accompanied  by  notice,  or 
an  account  in  set-off  may  be  filed,  or  the  defendant  may  elect 

New   York,  —  Rice   v.   Grange,    131  the  cause  before  arbitrators.     Brom  v. 

N.  Y.  149;  Bates  v,  Rosekrans,  37  N.  Brom,  2  Whart.  (Pa.)  94. 

Y.  409;  Ashley  v,  Marshall,  29  N.  Y.  1.  Locke  v,  Locke,  57  Ala  473;  Acer 

494:    Wright    V,    Delafield,   25   N.   Y.  r.   Hotchkiss,  97  N.  Y.  395;  Muldoon 

266;  Moffel   V,  Sackeit,  18  N.  Y.  522;  r.  Black  well,  84  N.  Y.  646. 

Chambers  v,  Lancaster,  3  N.  Y.  App.  A  Party  Will  Not  Be  Believed  from  a 

Div.  215:  Simmons  v.   Kayser,  43  N.  Judgment  by  Befanlt  under  the /ncA'a/ya 

Y.  Super.  Ct.  131;  Star  F.   Ins.  Co.  v,  statute  merely  in  order  that  he  may 

Palmer,  41  N.  Y.  Super.  Ct.  267;  Mon-  avail    himself  of  a  set-off.      Wills  v, 

tanye  v.  Montgomery.  (C.  PI.  Gen.  T.)  Browning.  96  lod.  149. 

19  K.  Y.  Supp.  655;  Harris  v.  Brown,  In  Miisot^,  by    statute,    on   appeal 

(Supm.  Ci.   App.  T.)  24  Misc.  (N.  Y.)  from  a  justice's  court  a  defendant  can- 

743.    736;    Roldan    f.    Power,   (N.    Y.  not  use  a  set-off  which  was  not  asserted 

Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  in  the  justice's  court.     Berry  v.  Hens- 

480;    Beers    v.    Waterbury,    8    Bosw.  lee,  38  Mo.  392. 

(M.  Y.)  396,  citing  Crane  v.  Hard  man,  In  Texas,  by  statute,  a  counterclaim 

4  E.  D.  Smith  (N.  Y.)  448,  and  Storp  v,  which  is  not  set  up  in  an  action  in  a 

Harbuit,  4  E.   D.   Smith  (M.  Y.)  464;  justice's  court  is  waived,  and  cannot 

O'Neill  f.  Crotty,  16  Daly  (N    Y.)  474;  subsequently  be  set  up  in  the  District 

Shute    V.    Hamilton,    3   Daly   (N.    V.)  Court  on  appeal.     Boudon  v,  Gilbert, 

462;  Pixley  V,  Ingram.  53  Hun  (N.  Y.)  67  Tex.  689. 

93;  Ayres   v.   O'Farrell,   4   Robt.   (N.  Contra. —  In    Tennessee    it   has   been 

Y.)  668.  held  that  a  defendant  who  is  entitled 

North  Carolina, — Trotter   v.  Swain  to  a  set-off,   but  who  fails  to  bring  it 

County,  90  N.  Car.  455.  forward  before  a  justice  of  the  peace, 

Pennsylvania,  —  Boyd  v.  Thompson,  may  still  set  it  up  in  a  court  of  record 

2  Yeates  (Pa.)  217;  Brom  v,  Brom,  2  upon  appeal  in  the  same  manner  that 

Whart.  (Pa.)  94.  he  could  ha\^e  done  before  the  justice 

South  Carolina,  —  McGee   v.   Wells,  on  the  first  trial.     M'Clain  v.  Kincaid, 

37  S.  Car.  365;  Humbert  v.  Brisbane,  5  Yerg.  (Tenn.)  232. 

25  S.  Car.  506;  Wagencr  v.  Mars,  20  S.  2.  Statutes  2  Geo.  II.,  c.  22,  §  13;  8 

^a*"'  533;  Sullivan  v,  Byrne,  10  S.  Car.  Geo.  II.,  c.  24,  §  5. 

122.  8.  Reg.  Gen.,  H.  T.  1853,  V.  8;  Gra- 

Kotioe  of  Set-off  Mtist  Be  Given  al-  ham   v.   Partridge,    i    M.   &   W.   395. 

though  the  evidence  offered  to  establish  And  see  the  statute  15  &  16  Vict.,  c.  76, 

it  has  been  offered  on  a  former  trial  of  sched.  n,  41. 
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either  to  plead  it  specially  or  to  give  notice  with  one  of  the  pleas 
before  mentioned.* 

(b)  Admiuibllity  of  Evidenoe  under  General  leine.  —  The  method  of 
pleading  prevailing  under  the  statutes  or  decisions  of  the  particu- 

1.  In  Alabama  a  set-off  is  available  cannot  be  shown  in  eviilence  although 
only  under  a  special  plea.  Kannady  it  is  folded  in  the  account  filed  in  set- 
V,  Lambert,  37  Ala.  57.  But  where  off.  Hopkins  v.  Megquire,  35  Me.  78. 
the  defendant  pleaded  in  short  by  con-  In  Maeeachnsetti  it  was  requiied  by 
sent  the  general  issue,  with  leave  to  Stat.  1793,  c.  75,  §  4,  that  a  defendant, 
give  in  evidence  any  matters  which  in  order  to  avail  himself  of  a  cross-de- 
could  be  properly  pleaded  specially,  mand,  should  file  an  account  of  such 
and  issue  was  joined  upon  such  plead-  demand  seven  days  before  the  time  of 
ing3  without  objection,  it  was  held  that  trial.  Jackson  v.  Hall,  14  Pick.  (Mass.) 
the  defense  of  set-off  was  available  as  151;  Grew  v.  Burditt,  g  Pick.  (Mass.) 
if  specially  pleaded.  Converse  Bridge  265;  Braynard  v,  Fisher,  6  Pick. 
Co.  V.  Collins,  119  Ala.  534.  (Mass.)  355;    Sargent  v,  Southgate,  5 

In  Arkansas  a  set-off  is  available  Pick.  (Mass.)  312; 'Richards  v.  Blood, 
either  by  special  plea  or  by  notice  with  17  Mass.  66.  Bui  see  Skinner  v.  King, 
the  general  issue,  but  evidence  thereof  4  Allen  (Mass.)  498.  But  for  examples 
is  not  admissible  under  the  plea  of  of  cross-demands  analogous  to  set- 
payment  in  an  action  of  assumpsit,  offs  which  may  be  given  in  evidence 
Hill  V.  Austin,  19  Ark.  230.  although  not  strictly  pleaded  and  speci- 

In  Conneoticat  evidence  of  set-off  is  tied  as  set-offs,  see  Adams  v.  Fams- 

not  admissible  under  the  general  issue  worth,  15  Gray  (Mass.)  423;  Livermore 

alone,  but  the  proper  course  is  to  plead  v.   Newburyport    Marine   Ins.   Co.,    2 

the  general  issue  and  give  notice  of  Mass.  232. 

the    claim    to  be  set  off.     Merrill  v.  In  Michigan    a   set-off    is    available 

Everett,  38  Conn.  40.  under  a  plea  of  the  general  issue  ac- 

In  Illinois,  in  order  for  a  defendant  to  companied  by  notice  of  set-off.    Fergu- 

obtain  judgment  against  the  plaintiff  son  v,  Millikin,42  Mich.  441;  Donovan 

for  the  excess  of  his  claim  over  that  of  t/.  Halsey  F.  Engine  Co.,  58  Mich.  38; 

the  plaintiff,  there  must  be  a  plea  of  Shaw  7/.  Bradley,  59  Mich.  199;  Mead 

set-off,  or  a  notice  under  the  general  v,  Harris,  loi  Mich.  585. 

issue  or    under  a  plea,  of    payment.  In  Miuiasippi  it  has  been  held  that  a 

stating    clearly    and    specifically    the  plea  of  the  general  issue  with  notice 

nature  of  the  defendant's  claim.     Pat-  of  set-off    is   sufficient.      Kershaw   i*. 

terson   v,  Steele,  36  111.   272;   Cox  v.  Merchants*  Bank,  7  How.  (Miss.)  386. 

Jordan,  86  111.  560;  Bailey  v.  Valley  Also   that  a  plea  of   payment  is  the 

Nat.  Bank,  127  111.  332.  appropriate  means  of  raising  an  issue 

In  Indiana,  in  some  early  cases,  it  upon  which  to  try  a  demand  in  set-off, 

was  held  that  a  plea  of  matters  of  set-  and  that  a  plea  of  set-off  is  a  nullity, 

off  must  be   under  the  statute  in  the  Henry  v.  Hoover,  6  Smed.  &  M.  (Miss.) 

form  of  a   plea  of   payment,  setting  417;  Alliston  v,  Lindsey,  12  Smcd.  & 

out  in  the  conclusion   the  matters  of  M.    (Miss.)    656,     citinf^    Houston    v. 

set-off.      Young   v.    Harry,  4   Blackf.  Smith,  2  Smed.  &  M.  (Miss.)  597. 

(Ind.)    167;     Hamilton     v.    Noble,    i  In    New    Hampshire    the    defendant 

Blackf.   (Ind.)   187;   Coe   v,    Givan,  i  may  plead    a  set-off    or    give    notice 

Blackf.  (Ind.)  366.     A  set-off  must  be  thereof  with  the  general  issue.  Concord 

specially  pleaded  in  a  justice's  court,  v,  Pillsbury,  33  N,   H.  310.     And  see 

Wright  V,  Potter,  38  Ind.  61.  McQuesten  v.  Bowman,  17  N.  H.  24. 

In  Maine,  by  statute,  the  defendant.  In  New  Jersey  evidence  of  a  counter- 

if  he  desires  to  present  a  demand  in  claim   cannot  be   received   without  a 

set-off,  must  file  a  statement  of  his  de-  plea  of   payment  first   pleaded,    with 

mand  on  the  first  day  of  the  term  of  notice  of  set-off.     Ball  v.  Consolidated 

court  at  which  the  writ  is  returnable.  Franklinire  Co.,  32  N.  J.  L.  102:  Wal- 

Wood  V,  Warren,  19  Me.  23;  Barney  ton  v,  Lipplncott,  2  N.  J.  L.  149;  Alex- 

f/.  Norton,  11  Me.  350:  Pond  v,  Niles,  ander  v.  M'Cleanon,  2  N.  J.  L.  343. 

31  Me.  131.    And  it  has  been  held  that  In  New  York  Preyions  to  the  Adoption 

a  promissory  note  not  mentioned  in  the  of  the  Beviied  Btatntes   a  set-off  could 

defendant's  statement  of  his  demand  not  be  pleaded,  but  advantage  of  it 
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lar  state  in  which  the  action  is  pending  must  be  followed,  and  as 
a  general  rule  evidence  of  a  set-off  is  not  admissible  under  a  plea 
of  the  general  issue  unaccompanied  by  notice.* 

could  be  taken  only  by  notice  with  the  that  *'  in  a  suit  for  an^  debt  the  de- 
general  issue.  Williams  v,  Crary,  5  fendant  may  at  the  trial  prove,  and 
Cow.  (N.  Y.)  368;  Wheeler  z'.  Raymond,  have  allowed  against  such  debt,  any 

5  Cow.  (N.  Y.)  231;  Caines  v.  Brisban,  payment  or  set-off  which  is  so  described 
13  Johns.  (N.  Y.)  g;  Alsop  v,  Caines,  in  his  plea,  or  in  an  account  filed  there- 
10  Johns.  (N.  Y.)  399.  with,  as  to  give  the  plaintiff  notice  of 

By  the  Beviied  Statutee  it  was  pro-  its  nature,  but  not  otherwise."  See 
vided  that  the  defendant  must  either  Allen  v.  Hart,  18  Gratt.  (Va.)  729;  Ed- 
plead  his  set-off  or  give  notice  thereof  munds  v.  Harper,  31  Gratt.  (Va.)  637. 
with  the  general  issue.  Green  v.  If  the  set-off  relied  on  is  not  an 
Storm,  3  Sandf.  Ch.  (N.  Y.)  305;  Civill  equitable  set-off  under  the  statute  the 
V,  Wright,  13  Wend.  (N.  Y.)  403;  Ran-  defendant  may  either  plead  it  or  may 
ney  v.  Smith,  (Supm.  Ci.  Spec.  T.)  6  give  notice  of  it  by  filing  an  account  of 
How.  Pr.  (N.  Y.)  420.  set-off.     Sexton  v,  Aultman,  93  Va.  20. 

Slnoe  the  Adoption  of  the  Code  notice  A  defendant  sued  on  a  bond  with 

of    set-off     is    no    longer    admissible,  collateral  conditions  and  whose  only 

Ranney  ».  Smith,  (Supm.  Ct.  Spec.  T.)  plea  is  **  conditions  performed  "  can- 

6  How.  Pr.  (N.  Y.)  420.  It  is  still  not  prove  a  set-off  under  such  plea, 
necessary,  however,  to  plead  a  set-  Botetourt  County  v.  Burger,  86  Va. 
off  in  the  answer.      Foulks  v.  While,  530. 

(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  95.  In  West  Virginia  the  statute  regulat- 

And  although    the    pleadings  in   the  ing  the  manner  of  pleading  a  setoff 

marine  court  were  informal,  yet  it  was  (Code  W.  Va.,  c.  126,  §  4),  is  the  same 

held  that  no  set-off  could  be  allowed  as    that    of    Virginia    given    above, 

unless  it  was  claimed  in  the  answer.  Davis  v.  Baker,  45  W.  Va.  455;  Balti- 

Pinckney  v.  Keyler,  4  E.  D.  Smith  (N.  more,  etc.,  R.  Co.  v.  Bitner,  15  W.  Va. 

Y.)  469.  455;  Choen  v,  Guthrie,  15  W.  Va.  100. 

In  Pennsylvania,  by  statute,  the  de-  1.  Alabama,  —  Marlowe  v.  Rogers, 
fendant  may  in  all  cases  either  plead  a  102  Ala.  510;  Odum  v.  Rutledge,  etc., 
set-off  specially  or  give  it  in  evidence  R.  Co.,  94  Ala.  488;  Kannady  z/.  Lam- 
on  notice  under  the  plea  of  payment,  bert,  37  Ala.  57. 

at  his  election.     Henderson  v.  Lewis,  Connecticut,  —  Merrill  v.  Everett,  38 

9    S.   &    R.   (Pa.)  379;    Northampton  Conn.  40. 

Bank  v,  Balliet,  8  W.  &  S.  (Pa.)  311;  Indiana, — Rush  v.  Thompson,  112 

Dushane  v    Benedict,   120  U.  S.  630;  Ind.   158;    Brown   v.   College  Corner. 

Balsbaugh  v,  Frazer,  19  Pa.  Si.  95.  etc..   Gravel  Road  Co.,   56   Ind.   no; 

When  the  defendant  pleads  payment  Johnson  v,  Tyler,  i  Ind.  App.  387. 

with  leave  to  give  want  of  considera-  Kansas,  —  Marley  v.  Smith,  4  Kan. 

tion  and  the   special   matters   in  evi-  183. 

dence,   he  can  give  in  evidence  only  Michigan,  —  Mead    v.     Harris,    loi 

such  matters  as  show  that  the  plaintiff  Mich.  585;  Shaw  v,  Bradley,  59  Mich, 

has  no  right  to  recover.     He  may  de-  199:    Donovan  v.    Halsey   F.    Engine 

feat  the   plaintiff's  action,    but   there  Co.,  58  Mich.  38. 

must    stop;    he  can    recover    nothing  Wisconsin, — Manville  t/.  Gay,  I  Wis. 

against   the   plaintiff.      But   when   he  250. 

pleads  payment  with  leave  to  give  de-  United  States.  —  Deneale  v.  Young, 

falcation  in  evidence,  he  may  give  evi-  2  Cranch  (C.  C.)  418,  7  Fed.  Cas.  No. 

dence  of  matter  which  entitles  him  to  3,786. 

a  recovery  against  the  plaintiff.     King  Contra.  —  In   Maryland  it  has  been 

V,  Diehl,  9  S.  &  R.   (Pa.)  409.  held   that  a  special  plea  of  set-off  is 

In  Soath  Carolina,  under  the  Discount  necessary  only  when  the  abatement  in 

Act,  the  defendant  is  required  to  serve  the  amount  claimed  by  the  plaintiff 

either  the  plaintiff  or  his  attorney  with  does  not  grow  out  of  and  form  part  of 

notice  of  his  discount  at  least  twelve  the  contract  in  which  the  claim  of  the 

days    before   the   trial   of    the   cause,  plaintiff  originated.    Brooke  z^.  Quynn, 

HoUey  v,   Rabb,  12  Rich.  L.  (S.  Car.)  13  Md.  379  [citing  Coates  v.  Sangston, 

185.  5  Md.  121;  Grainger  v.  Raybould,  9  C. 

In.  Virginia  the  Code,  §  3298,  provides  &  P.  229,  38  £.  C.  L.  94].    But  see 
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8at-off. 


(o)  Denomination  of  Plea  or  Anawer.  —  By  the  weight  of  authority 
matter  which  it  is  intended  to  rely  upon  as  a  set-off  must  be 
pleaded  as  such,  and  not  merely  as  a  defense.* 

b.  In  Equity  —  in  General.  —  In  equity  relief  by  way  of  set- 
off may  be  invoked  by  original  bill  or  cross-bill.* 

Croas-Mll  or  Answer.  —  In  some  jurisdictions  it  is  held  generally 


Sangston   v,   Maitland,    ii   Gill  &  J. 
(Md.)  286. 

1.  Talcou  V.  Smith,  142  Mass.  542; 
Blodgett  V.  Greene,  27  Mo.  525;  Smith 
V,  Weed  Sewing  Mach.  Co.,  26  Ohio 
St.  562  See  also  Smith  v.  Baxter,  13 
Ind.  151. 

Erroneoni  Designation.  —  By  Bullitt's 
Civ.  Code  Ky  ,  §  97,  sabsec.  4,  it  is 
provided  that  "  a  defendant  shall  not 
have  judgment  upon  a  set-off  or 
counterclaim  unless  the  caption  of  the 
answer  contain  the  words  *  answer  and 
set-off',  or  the  words  *  answer  and 
counterclaim  ';  but  a  misdescription  in 
the  caption  of  the  nature  of  the  de- 
fendant's claim  shall  not  prevent  him 
from  having  judgment;"  and  accord- 
ingly, where  the  defendant's  pleading 
was  improperly  styled  *'  an  answer 
and  counterclaim,"  instead  of  "  an  an- 
swer and  set-off,"  it  was  held  that  the 


sary  for  the  plaintiff  to  show  any 
ground  of  equity  as  against  the  plain- 
tiff in  the  original  bill  to  support  the 
jurisdiction  of  the  court,  a  cross-bill  be- 
ing considered  as  a  defense  in  the 
original  suit.  *  *  *  To  obtain  the 
benefit  of  such  a  defense  the  cross-bill 
must  generally  be  filed  before  the 
publication  of  the  evidence,  and  before 
issue  joined;  and  if  the  defendant  has 
a  counter  demand  against  the  plain- 
tiff, he  should,  regularly,  insist  on  it 
in  his  answer." 

Petition  in  Equity. —  In  Gordon  v. 
Lewis,  2  Sumn.  (U.  S.)  628,  an  inter- 
locutory decree  having  been  made  in 
equity  for  a  certain  sum  of  money  in 
favor  of  A  and  against  B,  a  petition 
was  subsequently  filed  by  B  praying 
that  a  certain  sum  due  from  C  to  B 
might  be  set  off  against  the  amount  of 
the   decree    above    mentioned.       The 


irregularity  did  not  deprive  him  of  the  petition  alleged  that  A  was  a  mere 
right  to  such  relief  as  he  might  show  nominal  party  to  the  suit  in  which  the 
himself  entitled  to,  and  that  it  was  error     decree  was  rendered,  and  that  C  was 


to  strike  out  so  much  of  the  defend- 
ant's pleading  as  asserted  a  "  counter- 
claim" although  the  items  thus  pleaded 
properly  constituted  a  set-off  and  not 
a  counterclaim.  Arthurs  v.  Thompson, 
97  Ky.  218. 

In  Goodwin  v.  McGehee,  15  Ala.  232, 
where,  in  an  answer  in  equity,  facts 
constituting  the  defense  of  set-off  were 
stated,  it  was  held  to  be  sufficient  to 
entitle  the  defendant  to  the  appropriate 
relief  notwithstanding  the  answer  des- 
ignated the  defense  as  a  payment; 
and  the  failure  to  give  the  right  name 
to  the  defense  was  held  not  fatal  where 
the  facts  were  stated. 

2.  Spurr  v.  Snyder,  35  Conn.  172; 
Meek  v,  McCormick,  (Tenn.  Ch.  1897) 
42  S.  W.  Rep.  458;  American  Nat. 
Bank  v,  Nashville  Warehouse,  etc., 
Co.,  (Tenn.  Ch.  1896)  36  S.  W.  Rep. 
960. 

Crow-bill.  —  In  Cartwrlght  v.  Clark, 
4  Met.  (Mass.)  104,  the  court  said:  "  It 


the  real  party  in  interest  and  was  in- 
solvent. On  the  hearing  of  this  petition 
the  court  held  that  the  stage  of  the 
proceedings  at  which  such  claim  of  set-* 
off  might  have  been  entertained  had 
passed;  that  the  question  whether  A 
was  the  nominal  party  could  not  be  in* 
vestigated  in  such  a  collateral  proceed-* 
ing;  that  the  proper  course  would  have 
been  to  file  a  cross-bill  at  an  ear- 
lier stage  of  the  proceedings,  or  novr 
to  institute  an  original  bill  in  some 
court  competent  to  maintain  it;  and 
finally  that  the  alleged  insolvency  of 
C  did  not  of  itself  constitute  a  sufficient 
ground  to  induce  a  court  of  equity  to 
sustain  the  setoff. 

Snspeniion  of  Decree.  —  Where  it  ap- 
pears that  the  defendant  has  a  valid 
claim  against  the  complainant,  which 
he  cannot  set  off  in  equity,  it  has  been 
held  proper  to  suspend  the  enforce- 
ment  of  a  decree  against  the  defendant 
until  he  could  obtain  judgment  on  it 


is  not  denied  that  a  cross-bill,  if  filed  at  law,  so  that  a  set-off  could  then  be 
in  season,  may  be  sustained  for  the  made.  German  Lutheran,  etc..  Con- 
purpose  of  obtaining  an  equitable  set-  gregation  v,  Heise,  44  Md.  453;  AU 
off;  and  in  such  a  case  it  is  not  neces-  paugh««/.  Wood,  45  N.  J.  Eq.  153. 
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that  a  defendant  in  a  suit  in  equity  can  avail  himself  of  a  set-off 
only  by  means  of  a  cross-bill,*  while  in  others  a  cross-bill  is  essen- 
tial where  the  set-off  is  of  a  purely  equitable  character,*  but  legal 
demands  by  way  of  set-off  may  be  set  up  in  the  answer.' 

Code  Praotioe.  —  In  states  where  the  distinction  between  suits  in 
equity  and  actions  at  law  is  no  longer  preserved  and  the  defend- 
ant is  allowed  to  make  both  legal  and  equitable  defenses,  an 
equitable  set-off  may  be  allowed  upon  the  allegations  of  the 
answer.* 

2.  Becoapment  —  a.  In  General.  —  Recoupment,  like  set-off, 

1.  Goodwin  v,  McGehee.  15  Ala.  232;  Mississippi,  —  French  v.  McAadrew, 

Ingraham  v.  Foster.  31  Ala.  123;  Pear-  61  Miss.  187;  Eyrich  v.  Capital  State 

son  V.  Darrington.  32  Ala.  227;  Cham-  Bank,  67  Miss.  60. 

bers  r.   Wright,  52  Ala.  444;  Beall  v.  New  York, —  Chapman  v,  Robertson, 

McGehee,    57    Ala.    438;    Weaver    v,  6  Paige  (N.  Y.)  627;  Irving  z/.  De  Kay, 

Brown,  87  Ala.  533;  Cotton  v.  Scott,  10  Paige  (N.  Y.)3i9;  Knapp  v.  Burn- 

97  Ala.  447;  Quick  ».  Lemon,  105  111.  ham,  11  Paige  (N.  Y.)  330;  RawtOQ  v. 

578.  Copland,  3  Barb.  Ch.  (N.  Y.)  166. 

niinoif.  —  In  Derby  v.  Gage,  38  111.  Rhode  Island,  —  Bell  v.  Ward,  10  R. 

27,  the  court  said:  **  The  claim  of  set-  I.  503. 

off  made  in  the  answer  is  inadmissible.  Tennessee, —^  Gxhsoti    v,    Carlin,    13 

It  could,  in  any  event,  only  be  beard  Lea  (Ten n.)  440. 

upon    a    cross-bill,    and    a    cross-bill  Virginia,  —  Liberty    Sav.    Bank    v, 

should  not  be  permitted  to  be  filed  for  Campbell,  75  Va.  534. 

that  purpose  unless  it  is  shown  to  the  H^est  Virginia,  —  Foutty  v,  Poar,  35 

court  by  affidavit  that  the  complainants  W.  Va.  70. 

are  in  such  pecuniary  circumstances  fVisconsin, — Spear  v,  Dey,  5  Wis. 

that  the  alleged  claim  is  likely  to  be  193. 

lost  unless  allowed  to  be  set  off."     In  In  Jennings  v,  Webster,  8  Paige  (N. 

Haskell  v.  Brown,  65  111.  29,  a  demand  Y.)  503,  overruling  Troup  v,  Haigbt, 

by  way  of  recoupment  was  allowed  on  Hopk.  (N.  Y.)  239,  it  was  said  that  a 

Ihe  answer;  and  in  Tone  v.  Wilson,  81  cross-bill  is  necessary  only  when  the 

111.  529,  it  was  said   that  recoupment  defendant  desires  a  discovery,  or,  in 

could  be  set  up  in  the  answer,  but  that  the  absence  of  a  statute,  to  permit  him 

perhaps  a  cross  bill  was  necessary  that  to  recover  the  excess  of  his  demand 

there  might  be  a  decree  in  favor  of  the  over  the  plaintiff's, 

defendant  for  an  excess,  Set-off   Speoially    Pleaded.  —  The    de- 

When  the  Defense  Is  Only  in  the  Nature  fendant  must  state  the  nature  and  par- 
of  a  Set-off  in  equity,  by  sho»ving  a  dis-  ticulars  of  his  demand  in  his  answer, 
charge  of  the  liability  sought  to  be  en-  in  analogy  10  a  plea  of  set-off,  or  it 
forced  before  the  filing  of  the  bill,  there  cannot  be  allowed.  Green  v.  Storm,  3 
is  no  necessity  for  a  cross-bill.  Good-  Sandf.  Ch.  (N.  Y.)  305;  Irving  v.  lie- 
win  V.  McGehee,  15  Ala.  232.  Kay,  10  Paige  (N.  Y.)  319. 

8.  Knapp  v,  Burnham,  11  Paige  (N.  4.  Minnesota,  —  Birdsall  v,   Fischer, 

Y.)  330;  Gay  v.  Gay,  10  Paige  (N,  Y.)  17  Minn.  100:  Si.  Paul,  etc..  Trust  Co. 

369;  Irving  z'.  De  Kay,  10  Paige  (N.  Y.)  v.  Leek,  57  Minn.  87. 

319.  Missouri,  —  Reppy  v,  Reppy,  46  Mo. 

Bapplemental  CroM-bill.  —  In  White  v.  571 ;  Huse  v,  Ames,  104  Mo.  91;  Homer 

Bullock,  3   Edw.  (N.   Y.)  453,  it  was  v.   National   Bank  of  Commerce,   140 

held  that  a  defendant,  to  avail  himself  Mo.  225. 

of  a  judgment  recovered  since  he  has  New  York.  — Smith  v,  Felton,  43  N. 

pleaded,  should  file  a  bill  in  the  nature  Y.  419;  S<:ymour  v,  Dunham,  24  Hun 

of  a  supplemental  cross-bill,  and  not  a  (N.   Y.)  93;  Shipman   v,   Lansing,   25 

further  plea  of    the  judgment  or  an  Hun  (N.  Y.)  290. 

amendment  to  the  plea  already  put  in.  Ohio,  —  Baker  v,   Kinsey,   41   Ohio 

8.  Maryland,  —  Lane  v.   Fallen,    16  St.  403;  Fishery.  Cassidv,  49  Ohio  St- 

Md.  352.  421;  King  v.  Armstrong,  50  Ohio  St 

Massachusetts. —  Cartwright  v.  Clark.  222. 

4  Met.  (Mass.)  104.  Texas,  —  Castro  v,  Gentiley,  iz  Tex. 
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may  be  taken  advantage  of  under  a  notice  of  recoupment  accom- 
panying the  general  issue  *  or  by  being  specially  stated  in  the 
defendant's  answer.* 
b.  Admissibility  of  Evidence  under  General  Issue.  —  In 

a  few  of  the  states  it  seems  that  matter  of  recoupment  may  be 
given  in  evidence  under  the  general  issue  without  notice,*  at  least 

28;  Baldwin  v,  Roberts,  13  Tex.  Civ.  Hodgkins  v.  Mouhon,  100  Mass.  309; 

App.  563;  Hamilton  v.  Van  Hook,  26  Jackman   v.   Doland,    116  Mass.   550; 

Tex.  302.  Wentworth    v.    Dows,    117   Mass.    14; 

Wisconsin,  —  Linderman  v.  Disbrow,  Harrington  v,  Stratton.  22  Pick.  (Mass.) 

31  Wis.  465;  Body  V.  Jewsen,  33  Wis.  510. 

402;  Smith  V,  Dickinson,  100  Wis.  574.  To  entitle  a  party  to  recover  dam- 

1.  McHardy  v.  Wadsworth,  8  Mich,  ages  by  way  of  recoupment  before  the 
349;  Ritter  v.  Daniels,  47  Mich.  617;  A^eio  York  Code  it  was  held  that  he 
Bolt  V.  Friderick,  56  Mich.  20;  Kerr  must  give  noiice,  and  the  only  way  in 
V.  Bennett,  109  Mich.  546;  Sterling  which  such  noiice  can  now  be  given 
Organ  Co.  v.  House,  25  W.  Va.  64.  under  the  code  is  by  way  of  answer. 

In  Arkaiiflai  the  defense  of  recoup-  Shute  v.  Hamilton,  3  Daly  (N.  Y.)  462. 

ment   must    be   specially   pleaded,  or  citing  Albany  r.  Trowbridge,  5  Hill  (N. 

notice  of  the  subject-matter  must  be  Y.)  71;  Barber  v.  Rose,  5  Hill  (N.  Y.) 

given  at  the  time  when   the  general  81;  Crane  v.  Hardman,  4  E.  D.  Smith 

issue  is  pleaded.     McLure  r.  Hart,  19  (K.  Y.)  449. 

Ark.  119:  Tatum  V.  Mohr,  21  Ark.  349.  Averment  that  Matter  Is  Set  TTp  by 

Evidence  of  recoupment  is  inadmissible  Way  of  Beconpment. —  Where  the  an- 

under  the  plea  of  payment  in  an  action  swer  alleges  facts  sufficient  to  consti- 

of  assumpsit.     Hill  v.  Austin,  19  Ark.  tute  a  defense  of  recoupment  it  is  not 

230.  necessarj'  for  the   defendant   to  state 

Plea  of  Partial  Failure  of  Considera^  that  he  will  rely  upon  the  defense  as  a 

Hon  —  In  an  action  of  debt  on  a  prom-  recoupment,   and  even  though  he  so 

issory  note  the  defendant  may  recoup  states  he  will  not  be  precluded  from 

his  damages  for  the  breach  of  the  con-  insisting  upon  any  defense  which  the 

tract  on   which  such  note  is  founded  facts  alleged  will  justify.      Hammond 

under  the  plea  of  partial  failure  of  con-  r.  Earle,  (Supm.  Ct.  Spec.  T.)  58  How. 

sideration.    Berry  v.  Diamond,  19  Ark.  Pr.   (N.    Y.)  426,    citing    Springer    r. 

262.  Dwyer.  50  N.  Y.  19. 

In  Hew  York,  prior  to  the  code  pro-  8.  Tully    r.   Excelsior  Iron   Works, 

vision  for  counterclaim,   it  was  held  115  111.  544;  Cooke  «f.  Preble,  80  111.  381; 

that  recoupment,  being  a  partial  de-  Waterman  v,  Clark,  76  111.  428;  Mur- 

fense,  could  not  be  pleaded,  but  that  ray  v.  Carlin,  67  111.  28b;  Turner  v. 

in  cases  where  it  tended  to  diminish  Retter,   58  111.  264;  Babcock  v.  Trice, 

the  plaintiflf's  claim,  but  not  entirely  t8  111.  420,  68  Am.  Dec.  560;  Higgins 

to  extinguish  such  claim,  it  should  be  v.   Lee.   16  111.  495;  McCormick  Har- 

presented  by  means  of  notice  accom-  vesting  Mach.  Co.  v,  Robinson,  60  III. 

panying  the   general  issue.     It  could  App.  253;  Stubblefield  v,  Soule,  21  III. 

not  be  pleaded  in  bar.     McCullough  v.  App.  154. 

Cox,  6  Barb.  (N.  Y.)  386;  Nichols  r.  Special  Plea  TTnnecessary.  —  Matter  of 

Dusenbury,    2    N.    Y.    283;    Birdsall  defense  by  recoupment  is  raised  under 

r.  Perego,'5  Blatchf.  (U.  S.)  251.  the  general  issue  by  way  of  evidence, 

2.  In  Lamson,  etc.,  Mfg.  Co.  r.  Rus-  and  is  not  usually  the  subject  of  plea, 
sell,  112  Mass.  387,  which  was  an  action  Lee  v.  Rulledge,  51  Md.  311. 

for  the  breach  of  a  contract,  the  court  In  Justices'  Courts.  —  In  Michigan  it 

said:  *'  If  the  defendant  intended  to  has  been  held  that  in  a  justice's  court 

rely  upon  the  fact  that  the  plaintiffs  the  defendant  can  recoup  under  a  plea 

had  broken  any  other  of  the  stipula-  of  the  general  issue  without  notice,  no 

tions,  to  his  damage,  he  should  have  special  pleading  being  required  in  a 

alleged  it  in  his  answer.     It  is  a  sub-  justice's  court.     Bancroft  v.  Peters,  4 

stantive  fact  in  avoidance  of  the  action.  Mich.  619. 

which,  not  being  set  forth  in  clear  and  In  Vermont  a  defendant  may  show 
precise  terms,  is  not  open  under  his  under  the  general  issue  that  the  plain- 
answer.*'     And  to  the  same  effect  see  tiff  made  a  warranty  and  that  it  has 
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where  the  claim  which  it  is  sought  to  recoup  is  sufficient  to 
extinguish  entirely  the  plaintiff's  right  of  action,'  but  in  others 
it  is  held  that  the  general  issue  alone  is  not  sufficient  to  admit 
such  evidence.* 

8.  Counterclaim  —  <i.  In  General  — Admissibility  under 
General  Issue.  —  It  is  generally  agreed  that  a  defendant  who 
seeks  to  assert  a  counterclaim  must  set  it  up  in  his  answer,  and 
that  evidence  thereof  is  not  admissible  under  the  general  issue 
or  under  an  answer  which  contains  simply  a  denial  of  the  plain- 
tiff's cause  of  action.' 

b.  Denomination  of  Answer.  —  There  is  a  decided  conflict 
as  to  the  necessity  of  expressly  averring  that  matter  contained  in 
the  answer  is  intended  as  a  counterclaim.     Thus  in  some  of  the 

been  broken,  and  the  pi ai miff's  recov-  In  Kew  York,  Before  the  Adoption  of 

cry-  may  thereby  be  reduced  to  the  ex-  the  Code,  it  was  held  thai  notice  of  the 

lent  that  the  defendant  has  sustained  defense  of  recoupment  was  necessary, 

loss  by  such  breach  of  warranty.  .Keyes  unless  perhaps  in  actions  of  assumpsit 

r.  Western  Vermont  Slate  Co.,  34  Vi.  where  the  defense  went  to  the  whole 

81;  Allen  V,  Hooker,  25  Vt.  137;  Wil-  consideration,  and  that  in  the  absence 

son  V.  Greensboro,  54  Vt.  533  of  such  notice  evidence  of  recoupment 

1.  For  an  extended  discussion  con-  could  not  be  given.  Stever  v.  La- 
cerning  the  necessity  of  giving  notice  moure.  Hill  &  D.  Supp.  (N.  Y.)  352; 
of  an  intention  to  rely  on  the  defense  Trowbridge  v,  Albany,  7  Hill  (N.  Y.) 
of  recoupment  under  the  general  issue  429;  Runvan  v,  Nichols,  11  Johns.  (N. 
see  Sterling  Organ  Co.  v.  House,  25  Y.)  547;  Ives  v.  Van  Epps,  22  Wend. 
W.  Va.  64.  (N.  Y.)  155. 

In  Kew  Tork,  Before  the  Adoption  of  3.  California.  —  Stoddard   7.   Tread- 

the  Code,  it  was  held  that  in  assumpsit  well,   26  Cal.  294;  Hicks  v.  Green,  9 

the  defendant  might  avail  himself  of  Cal.  74. 

recoupment    under  the  general  issue  Colorado,  —  Parker  v,  Cochrane,    ii 

without  notice  if  the  defense  went  to  Colo.  363. 

the  whole  consideration  of  the  plain-  Indiana,  —  Brown  c^.  College  Corner, 

tiff's  claim.     Barber  v.  Rose,  5  Hill  (N.  etc.,  Gravel  Road  Co.,  56  Ind.  no. 

Y.)  76;  People  V.   Niagara  C.   PI.,  12  Kansas. — Marley  v.  Smith,  4  Kan. 

Wend.  (N.  Y.)  246      Thus  it  was  held  183. 

that  where  a  pledgee  had  sold  at  auc-  South   Carolina,  —  Williams  v.  Irby, 

tion  property  pledged  as  security  for  15  S.  Car.  458. 

a   promissory   note,  for  less  than   its  Wisconsin.  —  Buzzell   v,   Gallagher, 

value,    and     without     notice     to    the  28  Wis.  678. 

pledgor,  and  without  calling  upon  him  And  sec  supra^  V.  Necessity  to  Plead, 
to  redeem,  the  pledgor,  in  an  action  Since  a  counterclaim  cannot  be  in- 
upon  the  note,  might  recoup  the  value  troduced  in  evidence  under  a  general 
of  the  property  sold;  and  that  if  in  denial  or  a  plea  in  bar,  it  is  error  to 
such  a  case  the  value  of  the  property  strike  out  a  paragraph  setting  up  the 
equaled  the  amount  of  the  note,  the  counterclaim  where  the  remaining  par- 
defense  was  admissible  under  the  gen-  agraphs  of  the  answer  consist  only  of 
eral  issue,  and  it  was  unnecessary  for  the  general  denial  and  pleas  in  bar. 
the  defendant  10  plead  his  defense  Brown  v.  College  Corner,  etc..  Gravel 
specially  or  give  notice  of  the  matters  Road  Co..  56  Ind.  no. 
relied  on.  Stearns  v.  Marsh,  4  Den.  Where  a  Defendant  Pleaded  Ezpendi- 
(N.  Y.)  227.  tores,   simply,    as  a   reason    why    the 

2.  Tatum  v.  Mohr,  21  Ark.  349;  plaintiff  should  be  estopped,  it  was 
Cleary  v,  Folger,  84  Cal.  316;  Brown  held  that  he  was  not  entitled  to  judg- 
es. College  Corner,  etc..  Gravel  Road  ment  for  the  amount  expended,  in  the 
Co.,  56  Ind.  no;  Simonds  v.  Cross,  63  absence  of  a  counterclaim  or  prayer  for 
N.  H.  123.  But  see  Blodgett  v,  Berlin  special  or  general  relief.  Walker  v. 
Mills  Co.,  52  N.  H.  215.  Walker,  93  Iowa  643. 
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States  a  counterclaim  must  be  denominated  as  such  in  order  to  be 
effective;  *  in  others  where  the  answer  contains  a  prayer  for  affirm- 
ative relief  it  will  be  treated  as  a  counterclaim  although  not  so 
styled  ;*  while  in  a  few  of  the  states  both  an  express  denomina- 
tion and  a  prayer  for  affirmative  relief  are  essential.*  In  Minne- 
sota a  counterclaim  must  be  pleaded  as  such,  but  this  may  be 
done  either  by  calling  it  a  counterclaim  or  by  demanding  affirma- 

1.  Carpenter  v,  Hewel,  67  Cal.  589;  appear  in  the  caption  of  his  answer. 

Brannan  v.  Paty,  58  Cal.  330;  Arthurs  Russell  v,  Phillips,  (Ky.  1893)  22  S.  W. 

V,  Thompson,  97  Ky.  218;  Russell  v.  Rep.  220. 

Phillips.  (Ky.  1893)22  S.  W.  Rep.  220:        Equity  —  Connterolaim   in   Ejectment. 

Stowell  V.  Eldred,  39  Wis.  614;  Rood  —  Equitable  defenses  may  be  set  up 

V.   Taft,   94    Wis.    380;    Voechting   v.  in    actions    of    ejectment;     but    they 

Grau,  55  Wis.  312;  Gunn  r.  Madigan,  should  be  pleaded  by  way  of  counter- 

28  Wis.  158;  Barker  v.  Knickerbocker  claim,  and  not  merely  by  way  of  de- 

L.  Ins.  Co.,  24  Wis.  630.  fense.      Du   Pont  ».    Davis,  35   Wis. 

In  Stowell  V.  Eldred,  39  Wis.  614,  631. 
the  court  said:  "  On  former  occasions  Waiver  of  FaUnre  to  ]>enominato  Conn- 
this  court  has  had  under  consideration  terolaim.  —  Where  the  pleading  is  not 
answers  containing  averments  of  fact  styled  in  ihe  caption  a  "  counter- 
so  pleaded  that  it  was  doubtful  whether  claim/*  as  required  by  Bullitt's  Civ. 
counterclaims  were  predicated  upon  Code  Ky.  (1895),  §  97,  subsec.  4,  if  no 
them  or  whether  they  were  alleged  objection  is  taken  thereto  before  issue 
merely  as  defenses;  and  by  argument  is  joined  thereon,  the  righl  to  object 
and  the  application  of  various  tests  the  on  that  account  will  be  waived.  Nut- 
court  has  determined  the  character  of  ter  t-.  Johnson,  80  Ky.  426;  Cason  v. 
these  pleadings.  Should  it  be  asserted  Cason,  79  Ky.  558. 
that  there  is  an  inconsistency  in  those  If  the  plaintiff  treats  an  answer  as  a 
decisions,  we  are  not  prepared  to  dis-  counterclaim  by  demurring  to  it  as 
pule  the  assertion.  The  rule  on  this  such,  and,  after  the  demurrer  is  over- 
subject  should  be  certain  and  uniform,  ruled,  by  inlerposing  a  reply,  he  there- 
in order  that  it  may  be  so  in  the  future,  by  waives  his  right  to  object  that  the 
we  take  this  occasion  to  say  that  here*  matters  alleged  therein  are  not  denom- 
alter  no  averment  in  an  answer  will  be  inated  a  counterclaim.  Voechting  v, 
held  to  constitute  a  counterclaim  un-  Grau,  55  Wis.  312;  Irvin  v.  Smith,  60 
less    it    is    so    denominated  and    the  Wis.  172. 

appropriate   relief  prayed.      Wanting        Where  an  answer  sets  out  facts  suffi- 

these  requisites,  the  pleading  will  be  cient  to  constitute  a  counterclaim  and 

held  to  be  a  defense  only.     It  is  so  easy  asks    judgment    thereon  against    the 

to  commence  a  counterclaim  by  denom-  plaintiff,  and  a  reply  is  made  thereto, 

inating  it  a  counterclaim,  and  to  close  and  the  issue  is  tried   without  objec- 

it  with  a  demand  for  relief,  that  it  is  tion,  it  is  too  late  to  object  for  the  fiisi 

not  unreasonable,  and  does  no  violence  time  on  appeal  that  such  counterclaim 

to  the  spirit  of  the  code,  to  require  the  was  not  denominated  a  counterclaim, 

pleader  to  do  so.'*  Selleck  v,  Griswold,  49  Wis.  39. 

Kentucky  Statute.  —  Under  Bullitt's  2.  Jones  v.  Hathaway,  77  Ind.  14; 
Civ.  Code  Ky.  (1895),^  97,  providing  Stockton  v.  Stockton,  73  Ind.  510;  Side- 
that  no  defendant  shall  have  judgment  ner  r.  Davis,  69  Ind.  336;  Egolf  r.  Bry- 
on  a  set-off  or  counterclaim  unless  the  ant,  63  Ind.  365;  Harness  v.  Harness, 
caption  of  the  answer  contain  the  63  Ind.  i;  Hinkle  v.  Margerum,  50 
words  "  answer  and  set-off  "  or  "  an-  Ind.  240;  Campbell  v.  Routt.  42  Ind. 
swer  and  counterclaim,"  a  defendant  410;  Huber  Mfg.  Co.  v.  Busey,  16  Ind. 
in  an  action  for  the  price  of  land  sold,  App.  410;  Union  Nat.  Bank  v,  Carr, 
who  sets  up  that  a  portion  of  the  land  49  Iowa  359;  Puffer  v.  Lucas,  loi  N. 
was  held  adversely  to  him  and  that  he  Car.  281;  Ware  v,  Bennett,  x8  Tex. 
suffered  special  damages   therefor,   is  794. 

not  entitled   to   relief  for  the  special        8.  Brannan    t.    Paty,    58  Cal.   330; 

damage    sustained    where    the    word  Stowell  v.  Eldred,  39  Wis.  614:  Rood 

**  counterclaim  "  or  "  set-off"  does  not  t.  Taft,  94  Wis.  380. 
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tive  relief.^  In  New  York^  where  a  counterclaim  is  intended  the 
answer  must  explicitly  aver  that  fact  in  all  cases  where  the  plead- 
er's intention  would  otherwise  be  uncertain.* 

Prima  Faoie  Matter  Ii  Pleaded  ae  a  Defense  Only,  and  will  be  so  treated 
unless  some  of  the  distinguishing  marks  of  a  counterclaim  are 
present;*  and  by  the  weight  of  authority  the  defendant  is  bound 
by  his  own  denomination  of  his  answer  and  cannot  be  allowed  to 

1.  TowQsend    f.  Minneapolis  Cold-  the  plaintiff's  objection  (o  his  giving 

Storage,     etc.,    Co.,    46     Minn.    121;  proofs  of  his  allegations  in  order  to 

Broughton  r.  Sherman,  21  Minn.  431;  secure  his  affirmative  equitable  relief; 

Griffin  V.  Jorgenson,  22  Minn.  92;  Far-  for  he  will  then  be  allowed  to  make 

rell  V.  Burbank,  57  Minn.  395.  such  proof,  and  obtain  such  relief,  not- 

In  actions  under  the  Minnesota  stat-  withstanding  that  he  has  not  labeled 
ute  to  determine  adverse  claims  to  real  his  plea  as  a  counterclaim."  Per  Van 
estate,  matter  which  is  a  defense  may  Wyck,  J.,  in  Wood  v.  Gordon,  (N.  Y. 
sometimes,  if  pleaded  for  that  purpose,  City  Ci.  Gen.  T.)  13  N.  Y.  Supp.  595. 
be  the  basis  of  a  counterclaim;  but  Where  It  Distinctly  Appears  by  the 
whether  it  is  to  be  regarded  as  a  Belief  Demanded  in  the  defendant's  an- 
defense  merely  or  as  a  defense  and  swer  that  it  is  intended'  as  a  counter- 
also  a  counterclaim,  is  to  be  determined  claim,  the  failure  to  define  in  express 
from  the  answer.  Wilson  i;.  Fairchild,  terms  the  matter  set  up  as  a  counter- 
45  Minn.  203,  ^'/zn^  Eastman  v.  Linn,  claim  will  not  prevent  the  granting  of 
20  Minn.  433,  and  Griffin  z'.  Jorgenson,  affirmative  relief  to  the  defendant. 
22  Minn.  92.  Metropolitan  Trust  Co.  v,  Tonawanda, 

8.  Equitable  L.  Assur.  Soc.  &.  Cuy-  etc.,    R.  Co.,  (Supm.  Ct.  Gen.  T.)  18 

ler,  75  N.  Y.  511;  Bates  t/.  Rosekrans,  Abb.   N.   Cas.  (N.  Y.)  368;  Clough  v, 

37  N.  Y.  409;  Wright  v,  Delafield,  25  Murray.  (N.  Y.  Super.  Ct.  Gen.  T.)  19 

N.    Y.    266;    Morris    v.    Chamberlin,  Abb.  Pr.  (N.  Y.)  97. 

(Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  Waiver  of  Failure  to  Denominate  Conn- 

702;  Wood  V.  Gordon,  (N.  Y.  City  Ct.  terclaim.  —  Although  a  counterclaim  is 

Gen.  T.)  13  N.  Y.  Supp.  595:  Favilla  not  in  terms  set  up  as  such,  still,  if  the 

V,  Moretti,  (Supm.  Ct.  Spec.  T.)  18  facts  constituting  it  are  sufficiently 
Civ.  Pro.  (N.  Y.) 388;  Burke  r.  Thorne,  -alleged,  and  no  objection  to  the  proof 

44  Barb.  (N.  Y.)363;  Ward  v,  Comegys,  offered  is  made  at  the  trial  on  that  ac- 

(Supm.  Ct.  Spec.  T.)  2  How.  Pr.  N.  S.  count,  the  objection  cannot  be  raised 

(N.  Y.)428.  forthe  first  time  on  appeal.    Van  Brunt 

"  It  seems  safe  to  say  that  a  rule  has  v.  Day,  81   N.   Y.  251.     To  1  he  same 

been  established   which  requires  that  effect  see  Acer  v.  Hotchkiss,  97  N.  Y. 

when  the  new  matter,  as  set  forth  in  395. 

an  answer,  approaches  too  closely  the  8.  Townsend  v,  Minneapolis  Cold- 
line —  by  no  means  distinctly  visible  Storage,  etc.,  Co.,  46  Minn.  121;  Bur- 
at  all  times  —  called  the  *  boundary  rail  v.  De  Groot,  5  Duer  (N.  Y.)  379; 
line  '  between  new  matter  constituting  Bates  t/.  Rosekrans,  37  N.  Y.  409; 
an  affirmative  defense  and  new  nvat-  Burke  z/.  Thorne,  44  Barb.  (N.  Y.)363; 
ter  setting  forth  a  counterclaim,  the  Equitable  L.  Assur.  Soc.  v»  Cuyler,  75 
pleader  must  label  his  plea,  if  he  de-  N.  Y.  511. 

sires  or  expects  a  reply  without  an  The  rule  that  matter  will  be  con- 
order  from  the  court;  and  so,  too,  it  is  sidered  as  a  defense  and  not  as  a 
held  that  the  defendant's  prayer  for  counterclaim,  in  the  absence  of  any 
affirmative  equitable  relief  will  not  designation,  applies  to  answers  inter- 
alone  be  sufficiently  explicit  to  force  a  posed  in  actions  in  justices'  courts,  al- 
reply,  but  that  he  must  characterize  his  though  no  particular  form  in  pleading 
plea  as  a  counterclaim  before  he  can  is  required  in  such  courts.  If  the 
successfully  complain  of  the  plaintiff's  pleader  intends  matter  set  up  as  a 
failure  to  demur  or  reply.  This  rule,  counterclaim  he  should  so  frame  his 
which  is  enforced  against  the  defend-  pleading  that  such  intent  will  be  appar- 
ant  to  prevent  his  technical  effort  for  ent  to  a  person  of  common  understand- 
judgment  without  trial,  will  be  turned  ing.  Green  v,  Waite,  33  Hun  (N.  Y.) 
to  his  aid  when  he  is  met  at  trial  by  191. 
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treat  as  a  counterclaim  that  which  he  has  styled  a  defense,  or  vice 


versa  J 


VIL  Time  of  Pleadiko.  —  The  defendant's  right  to  avail  him- 
self of  a  cross-demand  by  way  of  set-off,  recoupment,  or  counter- 
claim may  be  waived  if  not  seasonably  asserted.*  but  the  particular 
time  of  pleading  varies  in  the  different  states.* 


1.  Acer  V,  Hotchk'ss,  ^7  N.  Y.  395; 
Equitable  L.  Assur.  Soc.  v.  Cuyler,  75 
N.  Y.  511;  Wright  v.  Deiafield,  25  N. 
Y.  266:  Simmons  v.  Kayser,  43  N.  Y. 
Super.  Ct.  131;  Bates  v.  Rosekrans, 
(Ct.  App.)4  Abb.  Pr.  N.  S.  (N.  Y.)  276; 
Burke  v,  Thorne.  44  Barb.  (N.  Y.)  363; 
Ward  V,  Comegys,  (Supm.  Ct.  Spec. 
T.)2  How.  Pr.  N.S.(N.  Y.)428;  Resch 
V.  Senn.  31  Wis.  138. 

Where  the  Defendant  Distinctly  Pleads 
Faots  as  a  Defense  he  cannot  be  permii- 
ted  to  construe  his  allegations  as  con- 
stituting a  good  cause  of  action  in  his 
favor  against  the  plaintiff,  and  rely 
upon  them  as  asserting  a  counterclaim. 
Simmons  v,  Kayser,  43  N.  Y.  Super. 
Ct.  131. 

Pleading  Styled  "  Equitable  Defense.''  — 
Where  in  his  answer  a  defendant  set 


ness.  63  Ind.  I ;  Sidener  v.  Davis,  69  lod. 
336;  Jones  V,  Hathaway,  77  Ind.  14. 

The  name  given  to  the  pleading,  or 
whether  it  is  named  at  all,  is  wholly 
immaterial.  Union  Nat.  Bank  v. 
Carr,  49  Iowa  359;  Puffer  v.  Lucas.  101 
N.  Car.  281. 

Counterclaim  Styled  Cross-complaint.  — 
Where  a  defendant  in  an  action  for  the 
partition  of  real  estate  filed  a  pleading 
asking  for  the  foreclosure  of  a  mort- 
gage on  such  real  estate,  it  was  held 
that  this  was  properly  a  counterclaim 
although  styled  a  cross-complaint. 
Egolf  V.  Bryant,  63  Ind.  365. 

2.  Clause  v.  Bullock  Printing  Press 
Co.,  118  III.  612;  Gilbert  v.  Adams,  99 
Iowa  519;  Marley  v.  Smith,  4  Kan.  183; 
Adams  v.  Butts,  16  Pick.  (Mass.)  343. 

3.  In  the  District  of  Columbia  no  ac- 


up  new  matter  which  he  denominated  count  can  be  given  in  evidence  as  a 
an  '*  equitable  defense,''  and  did  not  set-off  unless  it  be  filed  one  term  be- 
term  it  a  counterclaim,  it  was  held  that    fore  the  trial.    Janney  v.  Baggot,  13 


he  could  not  afterwards  be  heard  to 
assert  that  it  was  a  counterclaim  on 
motion  for  judgment  for  want  of  a  re- 
ply to  his  counterclaini.  Babcock  v. 
Maxwell,  21  Mont.  507. 

The  Addition  of  a  Demand  for  Positive 
Belief  will  not  give  to  the  pleadings  the 
character  of  a  counterclaim,  where  the 
facts  are  stated  in  the  answer  expressly 
as  a  **  defense."  Resch  v,  Senn,  31 
Wis.  138. 

A  Defendant  Cannot  Call  That  a  Defense 
which  he  has  deliberately  designated 
as  a  counterclaim.  If  matter  is  set  up 
as  a  counterclaim  and  the  plaintiff  de- 
murs to  it  for  insufficiency  it  is  no  an- 
swer   to    the    demurrer    to    say   that 


Fed.  Cas.  No.  7,210,  i  Cranch  (C.  C.) 

503. 

In  Illinois,  after  a  cause  had  been 
brought  to  issue  and  when  called  for 
trial  had  been  continued  on  the  appli- 
cation of  the  defendant,  and  after  it 
had  been  pending  over  a  year  had 
again  been  reached  for  trial,  the  de- 
fendant sought  to  file  a  plea  of  set  off. 
It  was  held  on  appeal  that  the  refusal 
of  the  trial  court  to  allow  the  filing  of 
such  plea  at  that  time  would  not  be  re- 
garded as  error.  Clause  v.  Bullock 
Printing  Press  Co.,  118  III.  612. 

Notice    Prematurely   Filed.  —  Where 

before  the  filing  of  any  declaration  the 

defendant  filed  a  notice  of  set-off,  it 

although  bad  as  a  counterclaim  it  is    was  held  that  such  notice  was  properly 


good  as  a  defense.  Tuckerman  v. 
Corbin.  (N.  Y.  City  Ct.  Tr.  T.)  66 
How.  Pr.  (N.  Y.)  404;  Newton  v.  Lee, 
139  N.  Y.  332. 

Contra  —  Kame  of  Pleading  Immaterial. 
—  Where  a  pleading  alleges  facts  aris- 
ing out  of  or  connected  with  the  cause 


stricken  from  the  files,  because  when 
it  was  filed  there  was  nothing  to  which 
it  could  apply,  and  also  because  no 
plea  had  been  filed  under  which  such 
notice  of  set-off  could  be  available. 
Bailey  v.  Valley  Nat.  Bank,  127  III.  332. 
In  Indiana,  where,  in  partition  pro- 


of action  as  the  foundation  of  a  claim    ceedings,  the  defendant  wishes  to  set 


against  the  plaintiff,  and  prays  affirma- 
tive relief,  it  is  a  counterclaim  notwith- 
standing the  defendant  may  have 
styled  it  an  answer.  Hinkle  v.  Mar- 
gerum,  50  Ind.  240;  Harness  v.  Har- 


up  a  counterclaim  for  improvements 
made  and  taxes  paid,  he  should  not 
wait  until  after  a  finding  has  been 
made  on  the  issue  joined  on  the  com- 
plaint before  filing  his  counterclaim. 
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After  the  Plaintiff  Has  Dismissed  His  Cause  the  defendant  cannot,  by 
pleading  subsequently  to  the  dismissal,  set  up  by  way  of  counter- 
claim causes  of  action  not  before  involved  in  the  case.* 

Waiver  of  Laohes.  —  In  Vermont  it  has  been  held  that  the  question 
whether  a  plea  of  set-off  has  been  filed  within  the  time  prescribed 
by  the  rules  of  court  cannot  properly  be  raised  after  a  reference 
of  the  case  and  a  hearing  before  the  referee ;  •  but  in  Massachusetts 
the  objection  that  an  account  of  set-ofT  has  not  been  seasonably 
filed  may  be  taken  even  after  there  has  been  one  trial  and  a  new 
trial  has  been  awarded.' 

VIIL  BEdUIBITEB  AKD  SUFFICIEKOY  07  ALLEOATI0H8  —  1.  Applica- 
tion of  Ordinary  Bnles  of  Pleading.  —  As  will  be  seen  more  par- 
ticularly hereinafter,  where  it  is  sought  to  assert  a  set-off  or 
counterclaim  or  a  right  to  recoup,  the  pleader  is  governed  by  the 
ordinary  rules  of  pleading.^ 

but  should  file  it  at  the  same  time  as  file  his  claim  at  the  first  term  when  the 

his  answer.    Alleman  v,  Hawley,  117  action  is  entered  in  court.    Per  Wilde, 

Ind.  532.  J.,    in    Cartwright    v,  Clark,  4   Met. 

In  Iowa  a  set-off  must  be  pleaded  at  (Mass.)  104. 

the  time  when  the  answer  is  filed;  and  1.  Page  &.  Sackett,  69  Iov?a  226. 

if  it  is  noi  then  pleaded,  it  cannot  be  8.  Even  if  out  of  time,  the  court  may 

proved  on  the  trial.     Lord  v,  Ellis,  9  suspend  the  rule  and  admit  the  plea, 

Iowa  301.  and  the  objection  must  be  held  waived 

Where  the  defendant  failed  to  file  by  a  reference.     Swift  v.  Harriman,  30 

his  counterclaim  until  near  the  close  Vt.  607. 

of  a  trial  lasting  two  days,  it  was  held  8.  Adams  v.  Butts,  16  Pick.  (Mass.) 

that  it  might  properly  be  stricken  out  343. 

on  motion  of  the  plaintiff  as  filed  too  4.  Hypothetioal  .  Allegations.  —  As  in 

late.      Gilbert     v,    Adams,    99    Iowa  other   pleadings    hypothetical  allega- 

519.  tions  are  bad.     Roldan  v.  Power,  (N. 

In  Kanuui,  where  a  defendant  wishes  Y.  Super.  Ct.  Spec.T.)  14  Misc.  (N.  Y.) 

to  take  advantage  of  a  set-off  or  a  480. 

counterclaim,  it  is  his  duty  to  set  it  up  Bules  of  Equity  Pleadings.  —  It  has 
at  the  proper  time;  and  where  the  case  been  declared  that  where  a  set-off  is 
has  come  to  trial  six  months  after  the  sought  in  equity  the  court. is  not  em- 
filing  of  the  petition,  it  was  held  that  barrassed  by  technical  rules  as  to  par- 
the  privilege  of  pleading  his  set-off  or  ties  and  pleadings.  Merrill  v.  Cape 
counterclaim  was  properly  denied  to  Ann  Granite  Co.,  161  Mass.  212. 
the  defendant  in  the  absence  of  any  Offer  to  Do  Equity. —  Where  a  party 
showing  of  surprise  or  explanation  of  resorts  to  a  court  of  equity  in  order  to 
his  laches.  Marley  v.  Smith,  4  Kan.  obtain  a  set-off.  he  will,  as  in  other  pro- 
183.  ceedings  in  equity,  be  required  to  do 

In  Kentuoky,  in  an  early  case,  it  was  equity.  Beall  v.  Brown,  7  Md.  393. 
held  that  whenever  the  general  issue  Hegativlng  Exoeptlons.  —  The  defend- 
could  be  pleaded  in  coutt  a  notice  of  ant  must  negative  exceptions  in  ac- 
set-off  might  be  given  in  court  if  the  cordance  with  the  ordinary  rules  of 
cause  and  subject-matter  of  the  set-off  pleading.  Roldan  v.  Power,  (N.  Y. 
would  have  entitled  the  party  to  Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 480. 
give  it  on  the  rules.  Morrison  v.  Paragraphs  of  Answer. —  Where  it  is 
Hart,  Hard.  (Ky.)  157.  clear  that  the  pleader  only  attempts  to 
In  Maine  it  has  been  held  that  a  non-  state  a  single  cause  of  action  against 
resident  defendant  upon  whom  service  the  plaintiff,  it  is  immaterial  that  he 
has  been  made  may  seasonably  file  his  divides  his  answer  into  four  distinct 
claim  in  set-off  on  the  first  day  of  the  paragraphs  and  numbers  them  accord- 
term  next  succeeding  the  service.  Otis  ingl^,  and  in  determining  the  suffi- 
V,  Adams,  41  Me.  258.  ciency  of  the  pleading  it  will  be  con- 
In  MaMaohasetti,  when  the  defendant  strued  as  ati  entirety.  Eldridge  f, 
in  an  action  relies  on  a  set-off  he  must  Hargreaves,  30  Neb.  638. 
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Sorplnsage.  —  The  pleader  should  not  aver  immaterial  and  super- 
fluous facts;  *  but  the  court  will  disregard  surplusage  *  or  strike 
it  out.' 

Seferenoe  to  AUegations  of  Complaint.  —  According  to  some  decisions 
an  answer  setting  up  a  counterclaim  may  refer  to  an  allegation 
of  the  complaint  and  by  such  reference  make  it  a  part  of  the 
answer.* 

Beforonoo  from  One  Part  of  Answer  to  Another.  —  Good  pleading  requires 
that  so  much  of  an  answer  as  asserts  a  set-off  or  counterclaim 
should  be  complete  in  itself,  unaided  by  the  denials  or  allegations 
of  any  other  part  of  the  answer;  but  it  has  been  held  that  an  alle- 
gation in  one  count  may  be  referred  to  in  another  count  and  made 
a  part  thereof,  and  that  the  allegation  referred  to  will  be  con- 
sidered in  construing  the  count  in  which  such  reference  is  made. 
Without  such  reference,  however,  one  portion  of  the  answer  can- 
not aid  another.* 

Exhibits.  —  The  rule  as  to  referring  to  exhibits  is  the  same  as 
that  which  governs  a  complaint,  and  a  copy  of  the  instrument  or 
account  relied  upon  should  be  filed  as  an  exhibit  where  by  statute 
such  exhibit  should  accompany  the  complaint.* 

2.  Formal  Defects.  —  It  is  sufficient  if  the  defendant's  plea  or 
answer  is  good  in  substance,  and  however  unskilfully  or  inarti- 

1.  Wilkerson  v.  Farnham,  82  Mo.  6.  Howe  v.  Frazer.  117  III.  191 ; 
672:  Neff  V,  Pennoyer,  3  Sawy.  (U.  S.)  Campbell  v,  Routt,  42  Ind.  410;  Fugit 
495.  V.  Ewing,  9  Ind.  345;  Nosier  v.  Hunt, 

2.  Merrill  v.  Everett,  38  Conn.  40;  18  Iowa  212;  Cragin  v.  Lovell,  (Ct. 
Maitoon  v.  Baker,  (Supm.  Ct.  Gen,  T.)  App.)  2  Civ.  Pro.  (N.  Y  )  128.  And  see 
24  How.  Pr.  (N.  Y.)  329;  Pecke  v,  generally  article  Exhibits,  vol.  8,  p. 
Hydraulic  Constr.  Co.,  23  N.  Y.  App.  736. 

Div.  393;  Meissner  v.  Brennan,  (Buf-  In  Kentucky  it  has  been  held  that  a 

falo  Super.  Ct.  Gen.  T.)  21  Civ.  Pro.  plea  of  set-off  ought  to  contain  the  sub- 

(N.  Y.)  36.  stantial  requisites  of  a  declaration,  and 

8.  Allaire  Works  v.  Guion,  10  Barb,  that  the  averment  of  these  requisites 

(N.  Y.)  55;  Neff  V.  Pennoyer,  3  Sawy.  should   be  made    with  the  same  cer- 

(U.  S.)  495.  tiinty  and  precision  as  in  a  declaration. 

4.  Castleman  v,  Jeffries,  60  Ala.  380;  Defects  in  a  plea  of  setoff  cannot  be 

Eldridge  v,  Hargreaves,  30  Neb.  638;  remedied  by    reference  to  an  account 

Graham  v.  Dunnigan.  6  Duer  (N.  Y.)  marked  as  an  exhibit  and  made  a  part 

629.     But  see  contra^  Brower  v.  Nellis,  of  the  plea.     Coleman  v,  Coleman,  3 

6  Ind.  App.  323;  Babcock  v.  Maxwell,  Bibb  (Ky).  14. 

21  Mont.  507.  Waiver  of  Exhibit.  —  The   failure  of 
6.  Conaway   t/.   Carpenter,   58   Ind.  the  defendant  to  file  a  copy  of  the  in- 

477:  Eldridge  v.  Hargreaves,  30  Neb.  strumentor  account  upon  which  he  re- 

638;    Boyd  V.  McDonald,   (Supm.  Ct.  lies  may  be  waived   by  the  plaintiff. 

Gen.  T.)  12  N.  Y,  Supp.  356;  Cragin  Howe  v.  Frazer,  117  111.  191. 

V,    Lovell,   88   N.   Y.   258;    Roldan  v.  Copies  of  Judgments.  —  In  Indiana  it 

Power,  (N.  Y.  Super.  Ct.  Spec.  T.)  14  has  been  held  that  where  a  district  at- 

Misc.  (N.  Y.)48o:  Spencer  v,  Babcock,  torney  seeks  to  recover  certain  docket 

22  Barb.  (N.  Y.)  326;  Xenia  Branch  fees  for  prosecuting  and  convicting  the 
Bank  v.  Lee,  (N.  Y.  Super.  Ct.  Spec,  plaintiff,  copies  of  judgments  in  which 
T.)  7  Abb.  Pr.  (N.  Y.)  372;  Decorah  the  fees  were  taxed  need  not  be  filed. 
First  Nat.  Bank  v.  Laughlin,4  N.  Dak.  nor  need  it  be  alleged  that  the  judg- 
391;  Lancaster,  etc.,  Mfg.  Co.  v.  Col-  ments  or  costs  taxed'arein  full  force 
gate,  12  Ohio  St.  344;  Tones  v.  Burtis,  and  unreversed.  Law  v.  Vierling,  45 
88  Wis.  478;  Rood  v,  Taft,  94  Wis.  380.  Ind.  25. 
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ficially  it  is  drawn,  if  it  avers  facts  which  entitle  the  defendant  to 
a  set-ofif  or  counterclaini  or  to  recoup,  the  court  will  disregard 
the  formal  defects.  * 

3.  Definiteness  and  Certainty  —  in  General.  —  It  is  requisite  that 
the  averments  as  to  the  set-off  or  counterclaim  or  claim  to  recoup 
shall  be  definite  and  certain,  and  vague  and  general  allegations 
are  not  sufficient.* 

Beqniiites  of  Hotiee.  —  In  a  notice  of  set-off  or  of  a  claim  to  recoup 
less  formality  is  required  than  in  an  ordinary  pleading;  but  never- 
theless such  notice  must  be  specific  and  must  fully  apprise  the 
plaintiff  of  the  nature  of  the  defendant*s  claim,*  and  in  some 
cases  it  has  been  held  that  the  same  definiteness  and  certainty 
are  required  as  in  a  declaration  or  complaint.* 


1.  Wallace  v.  Bear  River  Water,  etc., 
Co.,  i8  Cal.  461;  Talty  v,  Torlingr, 
(Minn.  1900)82  N.  W.  Rep.  632;  Bradv 
V,  Hill,  I  Mo.  315;  Pufifer  v,  Lucas,  loi 
N.  Car.  281;  Dempsey  v.  Rhodes,  93 
N.  Car.  120;  Garrett  v.  Love,  89  N. 
Car.  205;  Bates  v.  Rosekrans,  37  N.  Y. 
409;  Wis  well  V,    First  Cong.   Church. 


particulars.     Jackson  v.  Hall,  14  Pick. 
(Mass.)  151. 

8.  Perrine  v,  Warren,  3  Slew.  (Ala.) 
151;  Merrill  v.  Everett,  38  Conn.  40; 
Morrison  t.  Hart,  Hard.  (Ky.)  157: 
Keystone  Mfg.  Co.  v.  Forsyth,  115 
Mich.  51;  Sinker  v,  Diggins,  76  Mich. 
557;  Roethke  v.  Philip  Best  Brewing 


i\  Ohio  St.  31;  Hill  V,  Butler,  6  Ohio    Co.,  33  Mich.  340;  McKevitie  v.  Feige, 


St.  216. 

2.  See  generally  article  Dbfiniteness 
AND  Certainty  in  Pleadings,  vol.  6, 
p.  246;  and  for  applications  of  the  rule 
stated  in  the  text  to  pleadings  in  which 
a  set-cff  or  counterclaim  is  asserted, 
the  following  cases: 

Alabama.  —Sledge  v.  Swift,  53  Ala. 
no. 

Io7va. — Sample  v.  Griffith,  5  Iowa 
376. 

Louisiana,  —  Bayly  v,  Stacey,  30  La. 
Ann.  1210. 

Massachusetts,  —  Skinner  v.  King,  4 
Allen  (Mass.)  498. 

Mississippi,  —  Curry  v.  Kurtz,  33 
Miss.  24. 


57  Mich.  374;  McHardy  v,  Wadsworth, 
8  Mich.  349;  Lewi  z/.  Culbertson,  11  S. 
&  R.  (Pa.)  48;  Beatty  v.  Smith,  4 
Yeates  (Pa.)  102;  Gogel  v,  Jacoby,  5  S. 
&  R.  (Pa.)  117;  Powell  v.  Love,  36  W. 
Va.  97.  See  also  Delaware,  etc.,  Canal 
Co.  V,  Roberts,  72  Mich.  49,  wherein  it 
was  said  that  a  notice  of  recoupment 
should  be  as  specific  as  a  declaration. 

In  niinolB  a  notice  of  set-off  is  re- 
garded as  a  plea,  and  a  bill  of  particu- 
lars accompanying  it  may  be  treated 
as  a  part  of  the  record  and  may  be  read 
to  the  jury  and  commented  upon. 
Miller  v.  Miller,  16  111.  296. 

4.  Bernard  v.  Mullott,  i  Cal.  368; 
Stockton  V.Graves,  iolnd.294;  Gragg 


New  York,  —  Ashley  v.  Marshall,  29  v.  Frye,  32  Me.  283;  Boyd  v.  Bartlett, 

N,  Y.  494;    Roldan  v.  Power,   (N.   Y.  54  Me.  496:  Concord  v.  Pillsbury,  33 

Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  N.  H.^io;  Barras  z/.  Bidwell,  3  Woods 

480;  Currie   v,   Cowles,   6   Bosw.   (N.  (U.  S.)  5. 

Y.)  452.  In  Jnstioes'  Gonrti  such   definiteness 

North  Carolina,  —  Smith  v.  McGreg-  and  certainty  are  required  as  will  pre- 

or,  96  N.  Car.  loi.  vent  the  other  party  from  being  sur- 

Tennessee,  —  Elsey  z/.  Stamps,  10  Lea  prised  as  to  the  nature  of  the  claim. 

(Tenn.)  709.  Watkins  v.  Ford,  69  Mich.  357;  Har- 

In  Manaohnsetts  the  defendant  is  re-  rington  v.  Ensign,  it  Wend.  (N.  Y.) 
quired  by  statute  to  file  an  account  of  554;  Powell  v.  Love,  36  W.  Va.  97. 
his  demands,  but  it  has  been  held  that  In  Eqoity.  —  A  bill  in  equity  to  ob- 
the  court  should  be  cautious  about  ex-  tain  an  equitable  set-off  must  be  cer- 
cluding  an  account  in  set-off  for  gen-  tain  and  definite  in  its  allegations  and 
erality,  because  if  the  plaintiff  is  really  must  aver  facts  which  warrant  the  re- 
nt a  loss  to  understand  what  demands  lief  in  equity  which  the  plaintiff  prays, 
the  defendant  intends  to  offer  and  Wolcott  v.  Jones,  4  Allen  (Mass.)  367. 
wishes  for  more  specific  information  And  the  same  rule  applies  to  an  an- 
be  may  have  it  by  the  aid  of  a  bill  of  swer  in  equity.     Bunting  v.  Ricks,  2 
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Saffident  Certainty.  —  No  greater  definiteness  and  certainty  are 
required  than  in  a  declaration  or  complaint;  and  even  though  a 
counterclaim  is  not  pleaded  with  the  certainty  and  particularity 
that  the  technical  rules  of  pleading  make  desirable,  it  will  be 
upheld  if  the  pleading  is  good  in  substance.* 

4.  Averment  of  Facts  —  Legal  Conclusioiuk  —  In  accordance  with 
the  general  rules  of  pleading  the  party  must  allege  facts  con- 
stituting his  right  to  a  set-off,  counterclaim,  or  recoupment,  so 
that  the  court  can  determine  from  the  facts  averred  whether  or 
not  his  claim  is  allowable;*  mere  averments  of  legal  conclusions 
or  of  what  the  law  presumes  from  a  given  state  of  facts  are  insuffi- 
cient,' and  it  is  not  necessary  to  allege  mere  matters  of  evidence.* 

Dev.  &  B.  Eq.  (N.  Car.)  130,  32  Am.  Indiana.  —  Rush  v.   Thompson,  112 

Dec.  699.  Ind.      158;     McCormick     Harvesting 

1.  Roebuck  v.  Tennis,  5  T.  B.  Mon.  Mach.  Co.  v.  Gray,  100  Ind.  285; 
(Ky.  82;  McAdow  v.  Ross,  53  Mo.  199.  Cooper  v,  Jackson,  71  Ind.  244;  Norris 

OlQections  Waived.  —  The  objection  v.  Tbarp,  65  Ind.  47;  Hampson  v.  Fall, 
that  the  pleading  is  not  sufficiently  defi-  64  Ind.  382;  Harness  v.  Harness,  63 
nite  and  certain  or  that  it  is  defective  Ind.  i;  Jefferson ville.  etc.,  R.  Co.  v. 
in  form  may  be  waived  by  going  to  Oyler,  60  Ind.  383;  Turner  v.  Camp- 
trial  without  objecting  to  it.  Meagher  bell,  59  Ind.  279;  Conaway  v.  Carpen- 
V.  Morgan,  3  Kan.  372;  Currie  v.  ter,  58  Ind.477;  Tabor  z/.  Mackkee,  58 
Cowles,  6  Bosw.  (N.  Y.)  452.  Ind.   290;    McCoy  v.  Wilson,  58  Ind. 

2.  Colev.  Wright,  70  Ind.  180;  Green  447:  Gilpin  z/.  Wilson,  53  Ind.  443;  Mc- 
V.  Willard  Improved  Barrel  Co.,  i  Mo.  Mannus  v.  Smith,  53  Ind.  211 ;  Mullen- 
App.  202;  Van  Valen  v,  Lapham,  5  dore  v.  Scott,  45  Ind.  113;  Law  v. 
Duer  (N.  Y.)  689:  Fox  v.  Turner,  Vierling,  45  Ind.  25;  Mooney  v.  Mus- 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  164.  ser,  34  Ind.  373;  Hoffa  v.  HoSman,  33 

The  Bequirement  of  the  Code  that  the  Ind.   172;    Paxton  v.  Vincennes  Mfg. 

pleader  shall  state  and  that  the  plead-  Co.,  20  Ind.  App.  253. 

ing  shall  consist  of  a  plain  statement  Kansas,  —  Anthony    v,    Siinson,     4 

of  the  facts  constituting  the  cause  of  Kan.  211. 

action  must  be  complied  with.     Roldan  Kentucky,  —  Louisville,  etc.,  R.  Co. 

V.  Power,  (N.  Y.  Super.  Ci.  Spec.  T.)  v.     Thompson,     18     B.     Mon.    (Ky.) 

14  Misc.  (N.  Y.)  480.  735. 

8.  Hooper  «/.  Armstrong,  69  Ala.  343;  Louisiana,  —  Wilcoxon  v,  Buford,  10 

Hitchcock  V,  Turnbull,  44  Minn.  475;  La.  183. 

Mealey   v,    Nickerson,   44  Minn.  430;  Maryland.  —  Lee  v.  Rutledge,  51  Md. 

Kershaw  v.  Merchants'  Bank,  7  How.  311. 

(Miss.)386,  40  Am.  Dec.  70;  Fulkerson  Afichigan.  —  Sinker    v,    Diggins,   76 

V.    Davenport,   70   Mo.   541;    Peck   v,  Mich.  557. 

Trumbull,   12  Neb.   133;    Binghamton  Mississippi, — Andre  f.   Morrow,  65 

Trust  Co.  V.  Clark,  32  N.  Y.  App.  Div.  Miss.  315,  7  Am.  St.  Rep.  658. 

151:  Talbott  V.  Padgett,  30  S.  Car.  167.  Missouri.  —  Reppy  v.  Reppy,  46  Mo. 

4.  Hitchcock  v,  Turnbull,  44  Minn.  571;  McAdow  v.  Ross,  53  Mo.  199. 

475.  Nebraska.  —  Eldridge  v.  Hargreaves, 

Forms.  —  In  the  following  cases  will  30  Neb.  638. 
be  found  set  torth  either  in  full  or  in  New  Hampshire,  —  Robinson  v.  Gil- 
substance  pleas,  answers,  and  notices  man,  43  N.  H.  485. 
which  were  held  sufficient:  New   York.  —  Foley  v.    Scharmann, 

Alabama,  —  Sledge  v.  Swift,  53  Ala.  (Supm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y,) 

no;    Lang    v.   Waters,   47   Ala.   624;  521;  Starr  Cash  Car  Co.  ».    Reinhart, 

Cage  V.  Phillips,  38  Ala.  382.  (C.   PI.   Gen.   T.)  2  Misc.  (N.  Y.)  116; 

Arizona.  —  U,  S.   v.  Tidball,  (Ariz.  Bernheimer  v.  Willis,  11  Hun  (N.  Y.) 

1892)  29  Pac.  Rep.  385.  16;  Pecke  v.  Hydraulic  Constr.  Co.,  23 

Connecticut,  —  Shupe  r'.  Col  lender,  56  N.  Y.  App.  Div.  393;  Wilder  v.  Boyn- 

Conn.  4B9;  Bixby  v.  Parsons,  49  Conn,  ton,  63  Barb.  (N.  Y.)  547. 

483,44  Am.  Rep.  246,  North  Carolina,  —  Wilson  v.  Hughes, 
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5.  Nature  and  Origin  of  Defendant's  Claim.  —  The  defendant  must 
allege  facts  sufficient  to  show  that  he  is  entitled  to  a  set-off  or 
counterclaim  or  claim  by  way  of  recoupment,  and  must  fully  state 
the  nature  and  particulars  of  the  defendant's  claim  and  show  the 
origin  and  character  of  such  claim.* 

nequisites  of  Answer  in  Equity.  —  Where  it  is  allowable  to  claim  a 
setoff  in  an  answer  in  equity  the  answer  must  state  the  nature 
and  particulars  of  the  set-off.* 

6.  Averments  as  in  Declaration  or  Complaint  —  ^.  In  General.  — 
A  plea  or  answer  in  which  the  defendant  asserts  a  set-off  or 
counterclaim  or  a  right  to  recoup  must  contain  the  substantial 
requisites  of  a  declaration  or  complaint  and  must  allege  facts 
which  would  be  legally  sufficient  to  entitle  the  defendant  to 

^\  N.  Car.  182;  Garrett  v.  Love,  89  N.  held  bad  on  demurrer  because  it  set 

Car.  205.  up  matters  of  purely  legal  cognizance 

North  Dakota, — Heebnert^.  Shepard,  in  no  way  connected  with  the  subject 

5  N.  Dak.  56.  of  the  suit;  Kauffman  Milling  Co.  v, 

Ohio.  —  Needhara  v.  Prati,  40  Ohio  Stuclcey,  37  S.  Car.  7;  Greve  v,  Schweit- 

St.   186;    Cow   Run  Iron  Tank  Co.  v.  zer,  36  Wis.  554. 

Lehmer,   41   Ohio  St.   384;    Allen    v,  1.  Pusey  v.  Peck,  67  111.  98;  Ward  v. 

Shackelton,  15  Ohio  St.  145.  Bennett.  20  Ind.  440;  Fugit  t/.  Ewing, 

Virginia,  —  Watkins  v.  Hopkins,  13  9  Ind.  345;  Braithwaite  v.  Akin,  3  N. 

Gratt.  (Va.)  743.  Dak.  365;  Decorah  First  Nat.  Bank  v. 

Washington,  —  Niver    z/.     Nash,     7  Laughlin,  4  N.  Dak.  301. 

Wash.  558.  BeqoUiteiofKotioe.  — Likewise  where 

In  the  following  cases  the  pleadings  the  defendant  pleads  the  general  issue 

were  held  insufficient:     Witter  v,  Mc-  ^^nd  gives  notice  of  a  set-ofi  such  no- 

Niel,  4  111.  433.  wherein  the  plea  was  tice  must  state  the  particulars  of  the 

held  insufficient  because  it  did  not  show  claim  and  fully  apprise  the  plaintiff  of 

the  amount  of  the  plaintiff's  indebted-  what  the  defendant  proposes  to  prove, 

ness  and  for  what  he  was  indebted;  Finch  v.  Ives,  28  Conn.  115;  Merrill  v, 

Dilley  v.  Roman,  17  Md.  337;  Davis  v,  Everett,  38  Conn.  40. 

Bean,  114  Mass.  358;  Brady  t/.  Hill,  i  ▲▼erment  of  Special  Damages.  —  A  plea 

Mo.    315,    13   Am.   Dec.   503,   wherein  which  alleges  no  special  damages  will 

will  be  found  set  forth  in  full  a  notice  be  construed  as  one  claiming  general 

of  set-off  which  was  considered  insuffi-  damages  only.     Atlanta  Glass  Co.  v, 

cienr  because  it  did  not  contain  suffi-  Noizet,  88  Ga.  43. 

cient  particularity:  Green  v,  Willard  Bnffloiency  of  Plain  Statement  of  faoti. 

Improved  Barrel  Co.,  i  Mo.  App.  202,  —  It  is  sufficient  if  the  answer  consists 

wherein    it   was    held    that   the   facts  of  a  plain  statement  of  the  facts  consti- 

averred  did  not   show   the   plaintiff's  tuting  the  defendant's   counterclaim, 

liability  to   the  defendant;  Carson  v.  Eldridge     v.     Hargreaves.     30    Neb. 

Buckstaff.  57  Neb.  262;  Chamboret  v.  638. 

Cagney.  2  Sweeny  (N.  Y.)  378,  wherein  2.  Irving  v.    De  Kay.  10  Paige  (N. 

the  plaintiff's  action  was  for  a  tort  and  Y.)  319.  per  Chancellor  Walworih. 

the  matter  stated  by  the  defendant  was  Oeneral  Beqolritei  of  Gonnterolaim.  — 

not  connected  with  the  subject  of  the  ^^  Smith  v,  McGregor,  90  N.  Car.  loi, 

action;  Berdell  v,  Johnson,  18  Barb.  Merrimon,  J.,  said:    "A  counterclaim 

(N.  Y.)  559,  wherein  the  action  was  by  should  be  alleged  with  clearness  and 

a  seller  of  goods  and  the  defendant's  precision;  its  nature,  and  the  co'nsid- 

claim   was  based  on  a  breach  of  war-  eration  supporting  it,  when,  how,  and 

ranty.  and  it  was  held  that  the  defend-  where  it  arose,  should  be  stated  with 

ant  did  not  allege  facts  sufficient  to  reasonable  certainty."     See  also  Dove 

show  any  warranty;  Sears  v.  Martin,  z'.  Hayden,  gOregon  500,  in  which  case 

22  Oregon  311,  wherein  will  be  found  ^^^    court    cited  Mattoon    v.    Baker, 

set  forth  in  full  a  counterclaim  in  a  (Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 

suit  in  equity  which  counterclaim  was  ^O  330* 
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recover  in  an  action  instituted  by  him  against  the  plaintiff.^ 

*.  Cause  of  Action  Against  Plaintiff.  —  It  is  not  suffi- 
cient to  allege  facts  which  state  a  mere  defense  to  the  plaintiff's 
action,  but  the  defendant  must  aver  facts  showing  a  liability  on 
the  part  of  the  plaintifif  to  the  defendant  and  disclosing  a  right  of 
action  in  the  defendant  against  the  plaintiff.'     If  the  defendant's 

1.  California, — Clay  z'.  Carroll,  67  Arkansas,  —  Robinson  v.  Mace,  16 
Cal.  19,  Ark.  97. 

Illinois.  —  Breen  v.  Sullivan,    5   III.  California, —  Quinn  v.  Smith,  49Cal. 

App.  449-  163. 

Kentucky.  —  Coleman  v,  Coleman,  3  Indiana,  —  Indiana  Mut,  Bldg.,  etc., 

Bibb  (Ky.)  14;  Hutchings  v.  Moore,  4  Assoc,  v.  Crawley,  151  Ind.  413;  Jones 

Met.  (Ky.)  no.  v.    Hathaway,  77  Ind.  14;    Rucker  v, 

Minnesota,  -^  Wilson  v.  Fairchild,  45  Steelman,   73   Ind.    396*    Kennedy    9. 

Minn.  203.  Richardson,    70    Ind.    524;    Branham 

^iV^jf^^^-Kershaw  v.  Merchants'  v.  Johnson,  62  Ind.  259;  Wabash  Valley 

Bank,    7   How.   (Miss.)    386,   40  Am.  Protective  Union  t/.  James,  8  Ind.  App. 

Dec.  70.  449;    Johnson   v,  Tyler,   i  Ind.  App. 

Missouri,  —  Brady  v.  Hill,  i  Mo,  315.  387. 

New  Mexico,  —  Staab    v.   Garcia    y  Kansas. — Allen  v.  Douglass,  29  Kan. 

Ortiz,  3  N.  Mex.  33.  412;  Wright  v.  Bacheller,  16  Kan.  259; 

New     York,  —  Ward    v.    Comegys,  Meagher  v.  Morgan,  3  Kan.  37a. 

(Supm,  Ct.  Spec.  T.)  2  How.  Pr.  N.  S.  Kentucky,  —  Pricbard   v.   Peace,   98 

(N.  Y.)  428;  Benkard  v.  Babcock,  (N.  Ky.  99. 

Y.  Super.  Cl.  Gen.  T.)  17  Abb.  Pr.  (N.  Louisiana,  — Teal  v,  Lyons,  30  La. 

Y.)42r;  Vassarv.  Livingston,  13  N.  Y.  Ann.  1140. 

848;    Merritt  v.   Millara,  5  Bosw,  (N.  Minnesota,  —  Sylie     v.    Nelson,    96 

Y.)  645.  Minn.  105;  Reed  v.  Newton,  22  Mian. 

North  Carolina,  —  Dcvries    v.   War-  541:  Linn  v.  Rugg,  i9Minn.  z8i;  Swift 

ren,  82  N.  Car.  356;  Hurst  v.  Everett,  v,  Fletcher,  6  Minn.  550. 

91  N.  Car.  399;  Fawcette  v,  Ludden,  Missouri,  —  McPherson  v.  Meek,  30 

T17  N.  Car.  170.  Mo.  345;  Fallon  v,  Stahl,  17  Mo.  App. 

South  Carolina,  —  Kauffman  Mflling  475. 

Co.  V.  Stuckey,  37  S.  Car.  7.  Montana,  —  Babcock  v.  Maxwell,  ai 

South  Dakota,  ■—  Mc Kinney  f .  Sund-  Mont.  507. 

back,  3  S.  Dak.  106.  Nebraska.  —  Wehn  v.  Fall,  55  Neb, 

Texas,  —  Coleman  v,  Bunce.  37  Tex.  547;  Peck  v.  Trumbull,  12  Neb.  133. 

171.  New  York.  —  Chambers  v,  Lewis,  28 

Snfficienoy  of  Averments.  —  Where  the  N.  Y.  454;  Bates  r.  Rosekrans,  37  N. 

defendant  alleges  facts  which  would  Y.  409;  Vassearz^.  Livingston,  13  N.Y. 

make  his  pleading  good  as  a  declara-  248;  Allen  v.  Haskins,  5  Duer  (N.  Y.) 

tion  or  complaint,  no  more  is  necessary.  332;    De   Forest  v.  Andrews,  (Supm. 

Clay  V.  Carroll.  67  Cal.  19;  Meagher  Ct.   Spec.   T.)  27   Misc.   (N.   Y.)  145: 

V.  Morgan,  3  Kan.  372;  Scaabv.  Garcia  Deering  v.  Schreyer,  (Supm.  Ct.  Spec, 

y  Ortiz,  3  N.  Mex.  53.  T.)  27  Misc.  (N.  Y.)  237;  Eldridge  v, 

Aiuiwer  Setting  Up  Equitable  Set-off.  —  Crow,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 

Where  an  answer  sets  up  an  equitable  150;  Pecke  v.  Hydraulic  Constr.  Co,, 

counterclaim  as  distinguished  from  a  23  N.  Y.  App.  Div.  393;  Drake  v.  Sat* 

legal  one  the  test  of  its  suthciency  is  terlee,  (Supm.  Ct.  Gen.  T.)  16  N.  Y. 

whether,  had  the  same  facts  been  pre-  Supp.  334;  Rhinelander  v.  Martin,  (N, 

sented  in  a  bill  in  equity,   the  court  Y.  City  Ct.  Spec.  T.)  23  Abb.  N.  Cas. 

would  have  entertained  the  bill  and  (N.  Y.)  267. 

granted  the  relief  sought.     Becker  v.  North  Carolina,  —  Barbee  v.  Green, 

Korthway,  44  Minn.  6r,  20  Am.  St.  86  N.  Car.  158;  Garrett  v.  Love,  89  N. 

Rep.  543-  Car.  205;  Gatling  v.  Carteret  County, 

2.  Alabama.  —  O'Brien  v.   Anniston  92  N.  Y.  536,  53  Am.  Rep.  432, 

Pipe  Works,  93  Ala.  582;  Crawford  v,  Ohio,  —  Quebec  Bank  i^.  Wevand,  30 

Simonton,  7  Port.  (Ala.)  no;  Sledge  v,  Ohio  St.  126,  in  which  case  the  court 

Swift,  53  Ala.  no;  Castleman  v.  Jef-  cited  Hill  v.  Butler,  6  Ohio  St.  216. 

fries,  60  Ala.  380,  iVisconsin,  —  Rood  v.  Taft,  94  Wis. 
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pleading  omits  any  allegation  which  would  be  essential  to  state  a 
cause  of  action  against  the  plaintiff  it  will  be  bad  on  demurrer.* 
7.  At  to  Allowability  of  Bafendant'i  Claim  —  a.  In  General.  — 
The  defendant's  pleading  must  allege  facts  showing  that  the 
claim  which  he  asserts  against  the  plaintiff  is  a  proper  subject  of 
set-off,  recoupment,  or  counterclaim;'  and  where  it  is  sought  to 
have  a  set-off  in  equity  the  plaintiff  or  defendant,  as  the  case  may 
be,  must  state  sufficient  grounds  for  the  allowance  of  his  claim  by 
a  court  of  equity.* 

b.  Showing  as  to  Statutory  Right  —  (i)  In  General. — 

Where  the  right  to  assert  a  set-off  or  counterclaim  depends  wholly 
upon  statute  it  is  not  sufficient  that  the  defendant  alleges  a  good 
cause  of  action  in  his  favor  against  the  plaintiff,  but  he  must 
allege  facts  which  bring  his  claim  within  the  provisions  of  the 
statute;^  and  conversely  it  is  sufficient  if  the  defendant  alleges 

380;  Resch  V,  Senn,  31  Wis.  138;  Mat-  of  a  complaint,  and,  like  it,  contain  a 

teson  V.  Ellsworih,  28  Wis.  254.  plain  and  concise  statement  of  the  facts 

InWiieonsin,  under  Re (T.  Stat.,  §4264,  constituting  a  cause  of  action.'*    Per 

providing  that  "  a  set-off  claimed    by  Ashe,  J.,  in  Garrett  v.  Love,  89  M.  Car. 

the   defendant    shall   be  pleaded  as  a  205. 

counterclaim  and  regulated  by  the  Claim  to  Fund  in  Court. —  An  answer 
rules  of  pleading  and  practice  appli-  which  seeks  no  affirmative  relief 
cable  to  counterclaims,*'  a  counter-  against  the  plaintiff,  but  which  simply 
claim  alleging  facts  which  constitute  a  asks  that  a  certain  sum  which  has  been 
valid  set-off,  but  do  not  constitute  a  paid  into  court  and  which  is  the  sub- 
cause  of  action  against  the  plaintiff,  is  ject  of  the  controversy  be  awarded  to 
not  demurrable  although  it  demands  the  defendant,  does_  not  set  up  a 
an  affirmative  judgment.  Schumacher  counterclaim  within  the  Code  Civ.  rro. 
V,  Seeger,  65  Wis.  394.  N.   Y.,  §  501,   which  provides  that  a 

I.Crawford    v,    Simonton,   7   Port,  counterclaim  must  tend  to  diminish  or 

(Ala.)  no;  Allen  z/.  Douglass,  29  Kan.  defeat  the  plaintiff's  recovery.     Drake 

412.     And  see   the  cases  cited  in  the  v.  Satterlee,  (Supm.  Ct.  Gen.  T.)  16  N. 

preceding  note.  Y.  Supp.  334. 

Statutory    liability     of    Plaintiff. —  Aisertion  of  Claim  in  Favor  of  Stranger. 

Where  the  defendant  seeks  to  enforce  —  Where   the   answer  states  a  claim 

the  statutory  liability  of  the   plaintiff  against    the    plaintiff    in    favor  of    a 

he  must  allege  facts  bringing  the  plain-  stranger    to    the    action   it    is    not   a 

tiff  within  the  statute  just  as  if  he  was  counterclaim  although  it  mav  afford  an 

suing  the  plaintiff  in  an  independent  equitable  defense  to  the  action.     Bates 

action.     Chambers  v,  Lewis,  28  N.  Y.  z/.  Rosekrans,  37  K.  Y.  409. 

454,  in  which  case  the  defendant  sought  2.  Sledge  v.  Swift,  53  Ala.  no;  John- 

to    enforce    the    plaintiff's    statutory  ston  v.  Patterson,  86  Ga.  725. 

liability  as  a  stockholder  of  a  corpora-  8,  Dale  r.  Cooke,  4  Johns.  Ch.  (M. 

tion.  Y.)  iij  Braithwaite  v.  Akin,  3  N.  Dak. 

Toot  of  Sufficienoy  of  Answer.  —  "  The  365. 

criterion  for  determining  whether  a  de-  Kecenity  to  Allege  Agreement  to  Allow 

feose  set  up  can  be   maintained  as  a  Set-off.  —  Where  there  is  an  agreement 

counterclaim   is  to  see  if  the  answer  between  the  plaintiff  and  the  defendant 

sets  up  a  cause  of  action  upon  which  to  allow  a  set-off  which  otherwise  would 

the  defendant  might  have  sustained  a  not  be  allowable  such  agreement  must 

suit  against    the    plaintiff;    and   if   it  be  alleged  by  the  defendant.     Holden 

does,  (hen  such  cause  of  action  is   a  v,  Gilbert,  7  Paige  (M.  Y.)  208,  which 

counterclaim;     and    it   must   disclose  was  a  suit  in  equity, 

such  a  state  of  facts  as  would  entitle  4.  Keystone  Mfg.  Co.  v.  Forsyth,  115 

the  defendant  to   his  action,  as  if  he  Mich.   51;    Haupt  v,  Ames,  26  N.  Y. 

was  plaintiff  in  the  prosecution  of  his  App.  Div.  550:  Chamboret  v.  Cagney, 

suit,  and  should  contain  the  substance  2  Sweeny  (N.  Y.)378;  WillDver  v,  Olean 
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facts  which  bring  his  claim  within  the  letter  and  spirit  of  the 
statute.* 

(2)  That  Defendanfs  Claim  Is  Liquidated.  —  Since,  under  the 
statutes  of  some  states,  the  defendant  is  not  permitted  to  assert  a 
claim  for  unliquidated  damages,  a  plea  or  answer  drawn  under 
such  statute  must  allege  facts  showing  that  the  amount  of  the 
defendant's  claim  is  certain  and  liquidated.' 

Becoupment  of  Unliqiiidatad  Damages.  —  Where  the  defendant  in  an 
action  on  a  contract  seeks  to  recoup  damages  arising  from  the 
plaintifl*s  breach  of  the  contract  it  is  immaterial  that  the  damages 
alleged  by  the  defendant  are  unliquidated.* 

(3)  That  Counterclaims  Originated  Out  of  Same  Transaction.  — 
Where  by  statute,  the  defendant's  claim  is  not  allowable  as  a 
set-off  or  counterclaim  unless  it  arose  out  of  the  transaction 
asserted  by  the  plaintiff  or  is  connected  with  the  plaintiff's  cause 
of  action,  the  defendant  must  allege  facts  showing  that  his  claim 
is  within  the  statute,  otherwise  his  pleading  will  be  bad  on 
demurrer;^  but  mere  legal  conclusions  that  his  claim  arose  out 

First  Nat.  Bank«  (Supm.  Ct.  Gen.  T.)  In  Kebraika  it  has   been   held   that 

10  Civ.    Pro.   (N.  Y.)  80;    Devries   v,  when    the    defendant's    claim    arises 

Warren,    82    N.    Car.  356;    Trotter  v.  upon  contract  it  is  immaterial  whether 

Swain  County,  90  N.  Car.  455;  Clark  the  answer  does  or  does  not  claim  dam- 

V.  Sallivan,  2  N.  Dak.  103;  Watkins  v,  ages  that  are  liquidaled.     Raymond  v. 

Hopkins,  13  Gratt.  (Va.)  743.  Green,  12  Neb.  215,  41  Am.  Rep.  763, 

1.  Burge  V.  Gandy,  41  Neb.  I4q;  modifying  Boyer  v.  Clark,  3  Neb. 
Allen  V.  Shackelton,  15  Ohio  St.  145.  161. 

As  Baipeots  Katore  of  Plaintiff's  Cause  Amount  Capable  of  Asoeitainment  by 

of  Action.  —  Where  the  piainiiff's  cause  Computation.  —  A  plea  or  notice  of  set- 

of  action  is  uf  such  a  nature  that  the  off  which  claims  an  amount  which  can 

defendant  cannot,    under  the  statute,  be  ascertained  by  a  simple  computation 

interpose  a  counterclaim,  it  is  immate-  is  not  open  to  the  objection  that  it  sets 

rial  whether  the  allegations  of  the  de-  up  a  claim  for  uncertain  and  unliqui- 

fendant  are   or  are   not   suflScient   to  dated  damages.     Robinson  v,  Gilman, 

constitute  a  cause  of  action  against  the  43  N.  H.  485. 

plaintiff.     Haupt  v.    Ames,   26  N.  Y.  Where  an  answer  of  set-off  alleged 

App.  Div.  550.  that  certain  sheep  were  delivered  at  an 

2.  West  V,  Hayes,  104  Ind.  251;  agreed  price,  which  was  to  be  paid  to 
Hearn  v.  Cullin.  54  Md.  533;  Green  v.  the  plaintiffs,  who  consented  to  receive 
Willard  Improved  Barrel  Co.,  i  Mo.  the  money,  but  instead  of  doing  so 
App.  202;  May  v.  Kellar,  i  Mo.  App.  converted  the  sheep,  it  was  held  that 
381:  Robinson  v.  Gilman,  43  N.  H.  the  answer  alleged  a  liquidated  claim. 
485;  Frick  V.  White,  57  N.  Y.  103.  Hilliard  v.  Johnson,  (Tex.  Civ.  App. 

In  Equity.  —  Even  where  a  setoff  is  1894)  28  S.  W.  Rep.  100. 

sought  in    equity   it  is   necessary   to  8.  Harlan  v.   Si.  Paul,  etc.,  R.  Co., 

allege  a  demand  for  a  sum  certain,  and  31  Minn.  427,  15  Am.  &  Eng.  R.  Cas. 

not   for   mere   unliquidated  damages.  130;  Ward  v.   Fellers,  3  Mich.  281,  ia 

Smith  V.  Washington  Gaslight  Co.,  31  which  latter  case  the  court  ri/^d' Bat ter> 

Md.  12,  100  Am.  Dec.  49;  Braithwaiie  man  v.  Pierce,  3  Hill  (N.  Y.)  172. 

V.  Akin,  3  N.   Dak.  365.  4.  California,  — Griswold  v,  Pieratt, 

Flaintifl's  Demand  Unliquidated.  —  In  iioCal.  259;  Moyle  v.  Porter,  51  Cal. 

Massachusetts  a  demurrer  may  be  sus-  639. 

tained  to  the  defendant's  pleading  on  Indiana,  —  McMahan    v.    Spinning, 

the  ground  that  the  plaintiff's  demand  51  Ind.  187;  Gilpin  v.   Wilson,  53  Ind. 

is  for  unliquidated  damages  and  there-  443;  Howlett  v.  Dilts,  4  Ind.  App.  23; 

fore  cannot  be  the  subject  of  a  set-off.  Thompson    v.    Toohey,    71    Ind.   296; 

Montague  zr.  Boston,  etc.,  Iron  Works,  Durbon  v.   Kelley,  22  Ind.  183;  Miller 

97  Mass.  502.  V.  Roberts,  106  Ind.  63. 
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of  the  same  transaction  need  not  be  averred.  ^ 

(4)   That  CounterclaUns  Are  Mutual  —  In  General.  —  Since 


as  a 


Kansas,  —  Kansas  Loan,  etc.,  Co.  z/. 
HuUo.  48  Kan.  166. 

Minnesota.  —  Jones  v.  Swank,  54 
Minn.  259. 

Missouri,  —  Ritchie  v.  Hay  ward,  71 
Mo.  560. 

Nebraska.  —  Barr  v.  Post,  56  Neb. 
69a 

New  York.  —  Hinkley  v.  Troy,  etc., 
R.  Co.,  42  Hun  (N.  Y.)  281;  Brown  v. 
Buckingham,  (Supm.  Ct.  Spec.  T.)  21 
How.  Pr.  (N.  Y.)  190,  II  Abb.  Pr.  (N. 
Y.)  387;  Rothschild  v.  Whitman,  57 
Hun  (N.  Y.)  135,  19  Civ.  Pro.  (N.  Y.) 
58;  SafTord  v,  Snedeker,  (Supm.  Ct. 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  264; 
Rochester  Distilling  Co.  u.  O'Brien,  72 
Hun  (N.  Y.)  462;  Green  v.  Parsons, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 
97;  Starr  Cash  Car  Co.  v.  Reinhart, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  116; 
Carpenter  v.   Manhattan   L.   Ins.  Co., 


In  an  Aotion  of  Tort  the  defendant 
under  the  A^ew  K^r^  statute  must  allege 
facts  showing  that  his  cause  of  action 
arose  cut  of  the  transaction  set  forth 
in  the  complaint  or  is  connected  with 
the  subject  of  the  action.  Eckeri  r. 
Gallien,  (Supm.  Ct.  Spec.  T.)  24  Misc. 
(N.  Y.)  485;  Lehmair  r.  Griswold,  40 
N  Y.  Super.  Ct.  100;  Hinkley  v.  Troy, 
etc.,  R.  Co.,  42  Hun  (N.  Y.)  281;  Roch- 
ester Distilling  Co.  v.  O'Brien,  72  Huo 
(N.  Y.)  462. 

In  an  Action  on  a  Contract  the  de- 
fendant in  New. York  must  allege  facts 
bringing  his  claim  within  the  statute, 
and  an  answer  which  shows  that  the 
defendant*s  claim  did  not  arise  out  of 
the  transaction  set  forth  in  the  com- 
plaint or  that  it  is  not  connected  with 
the  subject  of  the  action  is  bad.  De 
Forest  r.  Andrews,  (Supm.  Ct.  Spec. 
T.)  27   Misc.  (N.  Y.)  145;  Driscall   r. 


93  N.   Y.  552;  Van  Schaick  v.   Winne,  Sanderson.  (Supm.  Ct.  Gen.  T.)  15  N. 

i5  Barb.  (N.  Y.)  89;  Thorp  v.  Philbin,  Y.  St.  Rep.  134. 

15  Daly  (N.  Y.)  155;  Jones  v.  Phoenix  Waiver  by  Beplying  to  Connterolaim. 

Bank,  8  N.  Y.  235;  Boreel  v.  Lawton,  — By  replying  to  a  set-off  or  counter- 

90  N.   Y.  293;  Romaine  v.   Brewster,  claim  and   joining  issue   thereon  the 

(N.  Y.  CityCt.  Gen.  T.)  6  Misc.  (N.  Y.)  plaintiff  waives  the  objection  that  the 

531;  Ds  Forest  v.  Andrews,  (Supm.  Ct.  matter  set  up  by  the  answer  is  not  in 


Spec.  T.)27  Misc.  (N.  Y.)  145:  Eckert 
V.  Gallien,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)485;  Thomas  v.  Loaners* 
Bank,  38  N.  Y.  Super.  Ct.  466;  Leh- 
mair V.  Griswold,  40  N.  Y.  Super,  Ct. 
100;  Driscall  v.  Sanderson,  (Supm.  Ct. 
Gen.  T.)  15  N.  Y.  St.  Rep.  134. 

North  Carolina,  —  Russell  v.  Koonce, 
104  N.  Car.  237;  Davison  v.  West  Ox- 
ford Land  Co.,  121  N.  Car.  146. 

Oref^on,  —  Sears  v.  Martin,  22  Ore* 
gon  311;  Burrage  v.  Bonanza  Gold, 
etc.,  Min.  Co.,  12  Oregon  169;  Dove 
V.  Hayden,  5  Oregon  500:  Wait  v, 
Whiel-r,  etc.,  Mfg.  Co..  23  Oregon 
297 

Texas.  —  Carol  hers  v.  Thorp,  21  Tex. 
358. 


any  manner  connected  with  the  plain- 
tiff's cause  of  action  and  is  therefore 
improperly  pleaded  as  a  counterclaim 
or  set-off.  Boyd  v.  Day,  3  Bush  (Ky.) 
617. 

PlaintiiPs  Averments  Kot  Conclusive.  — 
The  form  in  which  the  plainiiff  may 
set  out  his  cause  of  action  ought  not  to 
be  conclusive  upon  the  right  of  the 
defendant  to  set  forth  his  counterclaim 
in  his  answer,  provided  such  counter- 
claim really  arose  out  of  **  the  transac- 
tion set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim, 
or  connected  with  the  subject  of  the 
action."  If  the  plaintiff,  in  setting  forth 
his  cause  of  acir'on,  omits  to  set  forth 
the  entire  transaction  out  of  which  the 


Wisconsin, — Sprout  t,   Crowley,  30  claim  arose,  the  defendant  may  plead 

Wis    187.  by  way  of  counterclaim  other  facts  in 

Matters  Accruing  Subsequently  to  the  the  transaction  which  are  so  connected 

insiituiion  of  an  action  or  the  accrual  with  those  set  forth  in  the  complaint 

of  the   pUintiff's  cause  of  action  can-  as   to   defeat   their    legal    effect.      In 

not  be  set  up  under  such  statutes,  and  other  words,  the  defendant  may  sup- 

an  answer   which  states  such    subse-  plement  the  plaintiff's  pleading  so  that 


quently  accruing  matter  is  bad  on  de- 
muri'er.  McMahan  v.  Spinning,  51 
Inl.  187;  Kansas  Loan,  etc.,  Co.  r/. 
Hutlo,  48  Kan.  166;  Jones  v.  Swank, 
54  Minn.  259;  Russell  v.  Koonce,  104 
N.  Car.  237. 


the  entire  transaction  may  be  before 
the  court.  Story,  etc.,  Commercial 
Co.  V.  Story,  100  Cal.  30. 

1.  Gilpin  V.  Wilson,  53  Ind.  443. 

Averment  of  Legal  Conclusion.  —  A 
counterclaim  which  merely  avers  that 
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general  rule  counterclaims  cannot  be  set  off  unless  they  firo 
nmtu^li  the  party  who  asserts  a  counterclaim  must  allege  facts 
showing  the  mutuality  of  the  claims  or  else  he  must  aver  extrinsic 
equitable  matter  that  takes  the  case  out  of  the  ordinarj'  rules  and 
warrsints  the  court  in  ordering  £^  set-off.^ 

In  an  Action  Agsinst  Joint  Befendants  an  answer  setting  up  a  counter- 
claim which  does  not  appear  to  be  available  to  all  of  the  defend- 
ants is  demurrable.* 

Deaand  b^  Defendant  Agaiut  Stranger.  —  Where  a  defendant  asserts  a 

the  rnalter  set  up  by  way  of  counter-  an  attempt  to  set  o£f  a  debt  due  to 
claim  arose  out  of  the  transaction  set  the  defendants  and  another  without 
forth  in  the  complaint  is  not  sufficient  averring  any  extrinsic  equitable  mat- 
on  demurrer;  it  should  allege  the  facts  ter  that  will  permit  this  to  be  done. 
showing  this  to  be  true.  Brown  v.  Brower  r.  Nellis,  6  Ind.  App.  323. 
Buckingham,  (Supm.  Ct.  Spec.  T.)  11  Hew  Tork  Statute. —  It  has  been  held 
Abb.  Pr.  (N.  Y.)  387.  that  under  Code  Civ.  Pro.  N.  Y., 
i.  Rush  If.  Thompson,  112  Ind.  158;  ^  1204,  a  counterclaim  may  be  pleaded 
Proctor  V.  Cole,  104  Ind.  373;  Resd  v,  in  favor  of  some  of  the  defendants  al- 


Coale,  4  Ind.  283;  Lovell  v.  Kelson,  11 
Allen  (Mass.)  loi,  87  Am.  Dec.  706. 
See  also  Dexter  v.  Say  ward,  51  Fed. 
Rep.  72Q. 

Mutnality    Defined. —In     Murray    v, 
Toland,  3  Johns,  (^h.  (N.  Y.)  569,  Chan- 


though  they  aie  sued  jointly,  where 
the  defendants  take  issue  upon  the 
plaintiff's  allegation  that  the  contract 
upon  which  they  are  sued  is  joint,  and 
allege  that  their  liability  is  several. 
Clegg  V,  American  Newspaper  Union, 


cellor  Kent  said:  **The  debt  demanded    (Supm.  Ct.  Spec.  T.)  60  How.  Pr.  (N. 
and  the  debt  to  te   set  ofif   must   be    Y.)  498. 


mutual;  i.  e.^  they  must  be  due  to  and 
from  the  same  persons,  in  the  same 
capacity." 

What  Set-eft  A]lowaUe.  —  See  Am. 
and  Eng.  Encyc.  of  Law,  title  Set-off^ 
Recoupments  and  Countercltvm, 

Oonrts  ef  Equity  regarding  set-offs 
follow  the  same  general  rules  as  are  solely  in  his  own  favor, 
established  in  courts  of  law;  and  to  Beaudio,  54  Wis.  193. 
authorize  them  they  require  that  the  Agreement  to  AUew  8et-ol|.  —  Where 
debts  be  mutual.  Palmer  v.  Green,  6  there  is  an  agreement  to  allow  the  set- 
Conn.  14,  citing  W  hi  taker  v.  Rush,  off  of  an  individual  claim  of  one  of 
Ambl.  407;  Exp.  Stephens,  11  Yes.  Jr.  several  parties  who  are  jointly  liable, 
24;   and   £x  p,   Hanson,    12  Ves.   Jr.    such     agreement     must     be    alleged. 


In  WiMonain  it  has  been  held  that  in 
an  action  on  a  promissory  note  against 
both  the  maker  and  the  indorser  a 
separate  judgment  may  be  rendered 
between  the  plaintiff  and  each  defend* 
ant,  and  thai,  therefore,  either  of  the 
defendants  may  plead  a  caunterclaim 

Boyd  V, 


346. 

2.  Roberts  v.  Donovan,  70  Cal.  108; 
Brooks  V.  Stackpole,  168  Mass.  537; 
Richards  v.  Reed,  (N.  Y.  City  Ct.  Gen. 


Davis  V.  Notware,  13  Nev.  421. 

Where  Bolatien  ef  Irinelpal  and  Soretj 
Xxitta. —  In  Indiana ^  in  an  action  on  a 
contract  against  two  or  more  defend- 


T.)  6  Misc.  (N.  Y.)  217;  Rosenzweig  v.     ants,  a  set-off  in  favor  of  one  cannot  be 


McCaffrey,  (N.  Y.  City  Ct.  Gen.  T.)  27 
Misc.  (N.  Y.)  808. 

Iniolvettey  of  Fbdntiff.  —  Where  two 
defendants  are  sued  on  a  joint  indebt- 
edness an  individual  claim  due  to  one 
of  them  cannot  be  set  up  as  a  counter- 
claim without  alleging  thitthe  plain- 
tiff is  insolvent.  Collier  v,  Ervin,  3 
Mont.  142. 

Death  of  Joint  Maker.  —  In  an  action 
on  a  joint  contract  an  answer  filed  by 
the  survivors  after  the  death  of  one  of 
the  joint  makers  of  the  contract  must 
allege  such  death,  otherwise  it  will  be 


pleaded  unless  it  is  alleged  that  the 
defendant  pleading  it  is  the  principal 
in  such  contract  and  that  the  other  de- 
fendants are  his  sureties.  Harris  v. 
Risers,  53  Ind.  216;  Dodge  v.  Dunham, 
41  Ind.  186:  Lynn  v,  Crhn,  96  Ind.  89. 
In  We^t  Virginia^  by  statute,  where 
one  of  the  defendants  )s  the  principal 
and  the  others  are  sureties,  the  princi- 
pal may  plead  a  set-off  in  hi!iown  favor 
alone,  but  it  has  been  held  that  it  is 
necessary  to  allege  the  existence  of 
such  relation.  Cboen  v,  Guthrie,  15 
W.  Va.  100. 
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claim  against  a  third  person  his  answer  is  bad  unless  it  contains 
an  averment  that  the  plaintiff  is  merely  the  nominal  plaintiff  and 
that  such  stranger  is  the  real  party  in  interest.* 

Demand  in  Favor  of  Stranger.  —  It  has  been  held  that  an  answQf 
denying  the  allegations  of  the  complaint  that  the  defendant  made 
the  contract  sued  upon,  and  alleging  that  he  acted  as  agent  for 
another,  and  asserting  a  claim  in  favor  of  such  other  against  the 
plaintiff,  is  bad.* 

Wliere  Platntiff  oir  Defandant  Is  aa  Aiiignee.  —  In  New  Yark^  in  an 
action  by  an  assignee,  a  defendant  who  seeks  to  interpose  a  claim 
against  the  plaintiff's  assignor,  which  claim  has  been  assigned  to 
the  defendant,  must  allege  that  the  claim  which  the  defendant 
seeks  to  set  off  belonged  to  him  before  he  had  notice  of  the 
assignment  to  the  plaintiff.* 

1,  Boyd  ».  McDonald,  (Supm.  Ct.  (N.  Y.)  342;  Blood  v,  Kane«  52  Hun 
Gen.  T.)  la  N.  Y.  Supp.  356.  See  also  (N.  Y.)  225;  ar»d  Moody  w.  Steele,  ^N. 
Parker  v.  Cochrane,  ii  Colo.  363;  An-  Y.  City  Ct.  Gen.  T.)  11  Civ.  Pro.  (N, 
drews  v,  Varrell,  46  N.  H.  17,  in  which  Y.)  205. 

latter  case  the  court  said:  ''  If  the  de-  Keoowity    to    Allege    AMiynmont,  -r 

mands  are  betvreen  the  same  parties  Where  it  does  not  appear  on  the  face 

and  in  the  same  capacity  really,  if  they  of  the  claim  alleged  as  a  set-off  that 

are  the  only  ones  interested  as  parties,  the  claim  is  due  to  the  defendant*  and 

then  the  demands  will  be  mutual  who-  the  defendant   proposes  to  assert  his 

ever  may  be  the  nominal  plaintiff  in  rights  as  an  assignee,  he  should  allege 

the  pending  suit  or  in  the  judgment  an  assignment.      Dilley  v,  Roman,  17 

sued  or  filed  in  offset.**  Md.  337. 

Bmand  Against  Plaintiff  anil  Stranger.  Alabiuaa  Statute.  —  In  Holme  v,  Hul- 

—  An   answer  which  alleges  a  set-off  lock,  4  Ala.  229,  the  court  said:    '*  To 

against  the  plaintiff  and  a  stranger  to  make  a  set-off  available^  the  defendant 

the  action  may  be  stricken  out  because  must  show  that  the  plaintiff  is  legally 

ie  does  not  show  mutuality.     Hilliard  liable  to  its  payment*  or  else  claims  as 

V.  Johnson,  (Tex.  Civ.  App.  1894)  28  S.  assignee  or  indorsee,  in  virtue  of  our 

W.  Rep.  100.  statute,  through  some  person  on  whom 

lasoivenoj  of  Plaintiff  and  Strangers.  —  such  a  liability  rests." 

In   Texas  it  has  been  held  thai  a  de-  In  Texas  it  has  been  held  that  in  a 

fendant   may   plead    a  joint  demand  suit  by  A  on  a  promissory  note  payable 

against  the  plaintiff  and  other  parties,  to  A  or  bearer,  an  answer  that  the  note 

but  that  the  answer  must  name  all  the  was  given  for  a  debt  due  to  B  and  for 

parties  who  are  liable  to  the  defendant  his  benefit,  and  praying,  that  a  claim 

and  must  aver  their  insolvency.     Ham-  which  the  defendant  has  since  acquired 

ilton  V,  Van  Hook,  26  Tex.  302.  against  B  be  allowed  as  a  set-off,  is 

2.  Wood  V.  Davis,  (N.  Y.  Super.  Ct.  bad,  if  it  fails  to  allege  that  the  bene- 
Spec.  T.)  1$  K.  Y.  Supp.  S54-  ficial  interest  and  ownership  of  the  note 

Demand  in  Favor  of  Defendant  ani  were  not  in  the  plaintiff,  but  were  in 
Stranger.  —  A  counteiclaim  alleging  a  B  either  at  or  after  the  time  of  the  pur- 
debt  due  to  the  defendant  and  a  chase  by  the  defendants  of  the  claim 
stranger  to  the  action  is  bad  on  de-  which  is  pleaded  in  set-off.  Bullock 
murrer.  McGuire  v.  Lamb,  2  Idaho  v.  Dunbar,  17  Tex.  243* 
346.  See  also  Jones  v.  Blair.  57  Ala.  Action  Brought  hy  Trnstee  for  ABOthss 
457-  —  H^ew  York  Statute.  —  Code  Civ.  Pro, 

8;  Venable  v.  Harlin,  (C.  PI.  Spec.  N.  Y.,  §  502,  provides  that  where  an 

T.)  I  Civ.  Pro.  (N.  Y.)  215,  which  case  action   is   brought    by    a    trustee    for 

was  decided  uiider  Code  Civ.  Pro.  N.  another,  or  in  the  name  of  a  plaintiff 

Y.,§  502.    To  the  same  effect  is  Roldan  who  has  no  actual  interest  in  the  con- 

V,  Power,  (N.  Y.  Super.  Ct.  Spec.  T.)  tract  upon  which  the  action  is  founded, 

14  Misc.  (N.  Y.)  480,  in  which  case  the  so  much  of  the  demand  against  the 

court  cited  Mayo  v.  Davidge,  44  Hun  person  represented  by  the  plaintiff  or 
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Want  of  Mutuality  Waived.  —  By  joining  issue  upon  a  plea  of  set-olBF 
the  plaintiff  waives  the  objection  that  the  plea  is  bad  because  the 
defendant  attempts  to  set  off  a  joint  demand  against  the  several 
demand.* 

8.  That  Defendant's  Claim  Is  Dne  and  Subsisting — a.  In  Gen- 
eral. —  Whatever  may  be  the  basis  of  the  defendant's  claim 
jagainst  the  plaintiff,  the  defendant  must  allege  an  existing  claim 
in  prcesenti  and  not  one  that  may  be  claimed  in  futuro,^  And  it 
is  well  settled  that  the  defendant's  plea  should  show  that  his  claim 
against  the  plaintiff  was  in  existence  at  the  time  of  the  commence- 
ment of  the  suit,*  and  the  facts  averred  must  show  that  such 

for  whose  benefit  the  action  is  brought  Mex.  550,  in  which  case  the  defendant 

as  will  satisfy  the  plaintiff's  demand  sought  to  set  up  a  claim  against  the 

must  be  allowed  as  a  counterclaim  if  United  States,  and  a  demurrer  was  sus- 

it  might  have  been  so  allowed  in  an  tained  because  he  failed  to  allege  that 

action   brought   by   the   person    bene-  his  claim   had   been   allowed  and  ad- 

ficially  interested;  and  it  has  been  held  justed  by  the  postmaster-general  on  a 

that  where  the  defendant  seeks  to  avail  satisfactory  exhibit  of  facts  in  compli- 

himself  of  this  provision  it  is  necessary  ance  with  13  U.  S.  Stat,  at  L.  335,  §  5. 

to  allege  facts  which  bring  the  defend-  See  also  Tracewell  v.  Peacock,  55  Ind. 

ant's  claim  within  the  statute.     Will-  572,   in  which  case  the  defendant  a1- 

over  V.  Olean  First  Nat.  Bank,  40  Hun  leged  by  way  of  set-off  an  indebtedness 

(N.  Y.)  184,   10  Civ.   Pro.  (N.  Y.)  80.  of  a  testator's  estate,  and  the  answer 

See  also  Pittman  v.  New  York,  3  Hun  was  held  insufficient  because  it  failed 

(N.  Y.)  370.  to  allege  cither  that  such  matter  of  set- 

1.  Bright  z/.  Wilson,  7  B.  Mon.  (Ky.)  off  had   been   filed  as  claimed  or  thai 
122.  the   estate    had    been    finally  settled. 

2.  Alabama.  —  Hooper  v.  Armstrong,  See  further  article  Conditions  Prece- 
6g  Ala.  343.  dent,  vol.  4,  p.  626. 

Idaho.  —  Swanholm     v.    Reeser,    2  Suffloient  Averment.  —  A  counterclaim 

Idaho  1167.  averring  that  the   defendant  *'  loaned 

Illinois.  —  McCord  V.  Crooker,  83  111.  and  advanced   to   plaintiff,  at   his  re- 

556;  Lemon  v.  Stevenson,  36  111.  49.  quest,  divers  sums  of  money,"  states 

Indiatia.  — Johnson  v.  Tyler,  i  Ind.  a  cause  of  action,  and  it  is  not  neces- 

App.   387;    Shearman    v.    Fellows,    5  sary  to  aver  that  (he   money  is  due. 

Blackf.  (Ind.)  459.  Clute  v,   McCrea.  (Supm.  Ct.  Gen.  T.) 

Maryland,  —  Dilley    v.    Roman,    17  12  N.  Y.  St.  Rep.  647. 

Md.  337.  8.  Alabama.  —  Sledge    ».    Swift,    53 

New  York,  —  Myers  v.  Davis,  22  N.  Ala.  no. 

Y.  489;  Martin   v.    tCunzmuUer,  37  N.  California.  —  Gannon  v.  Dougherty, 

Y.  396:  Groff  V.  Friedline,  (N.  Y.  City  41  Cal.  661. 

Ct.  Gen.  T.)  14  Misc.  (N.  Y.)  237;  Fera  Connecticut.  —  Henry    v.    Butler,   32 

V.  Wickham,  135  N.  Y.  223;  Kingston  Conn.  140. 

Bank   v.   Gay,    19   Barb.  (N.  Y.)  459;  Idaho.  —  McGuire  v.  Lamb,  2  Idaho 

Wells  V.  Stewart,  3  Barb.  (N.  Y.)  40;  346. 

Aymar  r.    Astor,  6  Cow.  (N.  Y.)  266;  Iowa,  —  Rumsey    v.    Robinson,    58 

Waldron  ?'.   Baker,  4  E.  D.  Smith  (N.  Iowa  225. 

Y.)  440.  Missouri.  —  Brady  v.  Hill,  1  Mo.  315. 

North  Carolifta,  —  Puffer,  etc.,  Mfg.  Netu  Hampshire.  —  Varney  v.  Brews- 
Co.   V.   Lucas,  112  N,  Car.   377;  Utley  ter,  14  N.  H.  49. 

V.   Foy,   70  N.  Car.  303:  Reynolds  v.  New  York. — Ashley  z/.  Marshall,  29 

Smathers,   87  N.   Car.    24;    Hogan    r.  N.  Y.  494;  Rice  v.  O'Connor,  (Supm. 

Kirkland.  64  N.  Car.  250.  Ct.   Gen.   T  )  10  Abb.  Pr.  (N.  Y.)  362; 

Conditions  Precedent.  —  The  defendant  John  Church  Co.   v.   Clarke.  77  Hun 

must  allege  compliance  with  such  pro-  (N.  Y.)  467:  Pecke  v.  Hydraulic  Constr. 

visions  precedent  as  are  necessary  in  Co.,  23  N.  Y.  App.   Div.  393;  Clift  v. 

law  to  give  him  a  valid  claim  against  Northup,  6  Lans.  (N.  Y.)  330;  Carpen- 

Ihe  plaintiff.     U.  S.  v.  Howland,  i  N.  ler  v.  Butterfield,  3  Johns.  Cas.  (N.  Y.) 
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claim  is  still  due  and  subsisting.* 

b.  When  Defendant  Is  an  Assignee.  —  It  has  been  held 
that  where  the  cause  of  action  on  which  the  defendant  asserts  his 
claim  is  one  which  has  been  assigned  to  the  defendant  he  should 
allege  that  the  debt  matured  before  the  assignment.* 

c.  That  Defendant's  Claim  Is  Unpaid.  —  The  rule  as  to 

the  necessity  to  aver  nonpayment  is  the  same  as  that  which 
governs  a  declaration  or  complaint,  e,  g,^  where  the  defendant 
claims  for  the  breach  of  a  covenant  nonpayment  is  an  essential 
averment.* 

d.  Objections  Waived.  —  By  failing  to  make  objection  sea- 
sonably the  plaintiff  may  waive  the  objection  that  the  defendant 
has  asserted  a  cause  of  action  which  did  not  exist  at  the  com- 
mencement of  the  action.'* 

9.  Where  Defendant's  Claim  Is  in  Contract  —  a.  In  General.  — 
Where  the  claim  sought  to  be  set  off  or  recouped  is  one  arising 
in  contract  it  is  necessary  to  allege  the  contract,  the  breach 
thereof,  and  the  amount  of  damages,  and  generally  to  make  such 
averments  as  are  necessary  in  an  action  on  a  contract.* 

146;  Moody  V.  Steele,  (N.  Y.  City  Cl.  of   the  statute,  such  equity  gives  no 

Gen.  T.)  11  Civ.  Pro.  (N.  Y.)  205;  Van  right  to  compel  the  insolvent  to  pay 

V'alen  v.  Lapham,  5  Duer  (N.  Y.)  689;  before  the  demand   against  him    has 

Mayo  V.  Davidge,  44  Hun  (N.  Y.)  342.  become  due." 

North  Carolina. — Brumblet/.  Brown,         8.  McCord  v,  Crooker,  83  111.  556,  in 

71  N.  Car.  513,  in  which  case  the  court  which  case  the  court  cited  De  Forrest 

litfd  Haughton  v,  Leary,  3  Dev.  &  B.  v.  Oder,  42  III.  500.     See  also  as  to  the 

L.  (N.  Car.)  21.  necessity  to  aver  nonpayment,  Leraont 

Tennessee,  —  Harris     v.    Snider,    9  v.   Stevenson,   36  111.  49;   Johnson   v. 

Humph.  (Ten n.)  743.  Tyler,  i  Ind.  App.  387;  and  Rayburn 

IVisconsin,  —  Sprout  v.   Crowley,  30  v.  Hard,  20  Oregon  229. 
Wis.  187.  Where  the  BefendanVs  Clftim  Is  in  Tort 

England,  —  Evans  v,   Prosser,  3  T.  the  rule  I  hat  applies  to  a  complaint  on 

R.  186,  which  case  wakS  cited  In  Carpen-  a  debt  is  not  applicable,  and  it  is  not 

ter  V.  Batterfield,  3  Johns.  Cas.  (N.  Y.)  necessary  to  aver  that  the  damages  are 

146.  unpaid.     Jennings   v.    Bond,    14  Ind. 

1.  Robinson  v.   Mace,    16  Ark.    97;  App.  282. 

Mallory  v,  Leiby,  i  Kan.  97.     See  also  4.  Slensgaard  v.  St.  Paul  Real  Estate 

Andrews  v.  Varrell,  46  N.  H.  17.  Title   Ins.  Co.,   50  Minn.  429;  Ashley 

2.  Dilley  v.  Roman,  17  Md.  337.  See  v.  Marshall,  29  N.  Y.  494;  Puffer,  etc., 
also  Mayo  z'.  Davidge,  4^  Hun  (N.  Y.)  Mfg.  Co.  v.  Lucas,  112  N.  Car.  377; 
342,  wherein  it  was  held  that  the  de-  Puffer  v.  Lucas,  loi  N.  Car.  281. 
fendant  should  h.ive  alleged  that  the  Statute  of  Limitations.  —  It  has  been 
assignment  was  made  before  the  com-  held  that  where  a  sufficient  length  of 
mencement  of  the  action.  time  has  elapsed  to  constitute  a  bar  lo 

In  Equity,  where  one  claiming  a  set-  the  defendant's  claim  it  is  not  neces- 

off  has  a  demand   against   the   other  sary  that  the  notice  of  set-off  annexed 

presently  payable  and  the  other  party  to  his  plea  should  aver  a  new  promise 

is  insolvent,  the  former  may  claim  to  in   order   to  enable  the   defendant  to 

have  the  set-off  made  although  the  de-  prove    such    new     promise    on    trial, 

mand  of  his  adversary  against  him  has  Martin  v.   Williams,  17  Johns.  (N.  Y.) 

not  become  payable.     /'^>' Denio,  J.,  in  330.     And  see  Shelton   v.  Conant.  10 

Myers  v.  Davis,  22  N.  Y.  489.     But  see  Wash.  193. 

Keep  V.   Lord,  2   Duer  (N.  Y.)  78,  in        5.  Merrill  v.  Everett,  38  Conn.  40. 
which  case  it  was  said:  *' Where  in-        Defendant*!  Beadiness    to    Perform. — 

solvency  is  the  only  equity  for  enforc-  Where,   in  an  action   for  the  contract 

ing  a  set-off,  contrary  to  the  provisions  price  of  building  materials,  the  defend- 
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b.  Implied  Contract — Waiver  of  Tort  —  in  e«ui«L  — 
Where  the  defendant  alleges  a  tort  committed  by  the  plaintiff  he 
cannot  recover  upon  the  theory  that  the  plaintiff  has  been  guilty 
of  a  breach  of  contract,^  but  in  some  cases,  especially  where  the 
plaintiff  has  been  guilty  of  conversion,  the  defendant  may  waive 
the  tort  and  seek  to  recover  upon  an  implied  contract.  He  must, 
however,  distinctly  allege  in  his  answer  facts  showing  that  the 
tort  is  of  such  a  nature  that  he  is  entitled  to  waive  the  tort  and 
sue  in  assumpsit,  and  the  answer  must  make  it  plainly  appear 
that  he  has  exercised  his  right  of  election  and  that  lie  elects  to 
waive  the  tort.* 

▲▼enntBt  of  MatWfs  Sz  Belioto.  —  Where  a  counterclaini  is  not 
allowable  unless  it  is  based  on  a  contract  the  court  will  look  at 
the  nature  and  subject-matter  of  the  facts  alleged,  and  if  a  mere 
cause  of  action  ex  delicto  is  stated  and  no  contract  between  the 
parties  express  or  implied  is  averred  the  pleading  will  not  be 
regarded  as  setting  up  a  proper  counterclaim;*  but  where  the 
pleading  fairly  construed  alleges  a  breach  of  contract,  the  true 
nature  of  the  cause  of  action  alleged  is  not  altered  by  the  addition 
of  words  appropriate  to  a  pleading  in  tort,*  and  if  the  cause  of 
action  set  forth  is  doubtful  or  ambiguous  everj^  intendment  is 
in  favor  of  construing  it  as  being  in  the  nature  of  an  action 
ex  contractu,^ 

ant  sec  up  a  counterclaim  for  damages  counterclaim  is  foi^nded  qb  a  written 

on   account  of  delay  in  the  delivery  contract,  such  contract  should  be  set 

and   a  failure   to    deliver   a    part    of  out    or  made   an   exhibit.     Patton   v. 

the  quantity  contracted  for,  in  which  CampUn,   63   Ind.   512;    Braoham    v, 

counterclaim   it  was  alleged  that  the  Johnson,  62  Ind.  259.     See  also  article 

defendant  requested  and  ordered  the  Exhibits,  vx)1.  8,  p.  736. 

delivery  of  the  materials  under  the  con-  4.  Becker  v.  North  way,  44  Minn.  61, 

tract,  it  was  held  that  there  was  no  so  Am.  3t.   Rep,   543;    Pecfce  v.   Hy- 

necessity  to  allege  that  he  was  ready  draulic  Constr.  Co.,  23  N.  Y.  App.  Div. 

and   willing   to   receive  and   pay  for  393,  in  which  case  it  was  held  that  it 

them.      Schweickhart    v,   Stuewe,    71  was  immaterial  that  the  defendant  un- 

Wis.  I.  necessarily  alleged  that   the   plain  tiff 

X.  New  York  v.  Parker  Vein  Steam-  *'  wilfully,   negligenitly,   and    wiilioiit 

ship  Co.,  (N.  Y.  Super.  Cc.  Gen.T.;  12  proper  care  and  investigation  ob  bit 

Abb.  Pr.  (N.  Y  ;  300;  De  Forest  v.  An-  part,"    committed     the    breach    com- 

drews,  (Supm.  Ct.  Spec.  T.)  27  Misc.  plained    of.  and   that   such   averment 

(N.  Y.)  145.     See  also  Davis  v.  Aikin,  would   not  be  taken  to  show  that  the 

85  Hun  (N.  Y.)  554.  defendant  relied  upon  a  cause  of  action 

2.  Eversole  v,   Moore,  3  Bush  (Ky.)  in  tort.     See  also  Segelken  v.  Meyer, 

49;  Berrian  z/.  New  York,  (N.  Y.  Super.  94   N.  Y.  473;  Sparman   v.    Keim,  83 

Ct.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.  Y.)  N.  Y.  24s;  Graves  v.  Waiie,  sg.  N.  Y. 

207;  Starr  Cash  Car  Co.  v.  Reinhart,  156;  Austin  v.   Rawdon,  44  N.  Y.  63; 

(C*   PI.  Gen.  T.)  2  Misc.  (N.  Y.)  u6;  Conaughiy   v.    Nichols,  42   N.  Y.  83; 

Braiibwaite  v.  Akin,  3  N.   Dak.  365.  Byxbie  v.   Wood,  24  N.  Y.  6p7;  and 

See  also  Downs  v,  Finnegan,  58  Minn  Veeder  v.  Cooley,  2  Hunk(N.  Y.).  74, 

112.      Compare  New   York   v.    Parker  6.  Pecke  v.   Hydraulic  Constr.  Co., 

Vein  Steamship  Co.,  (N.  Y.  Super.  Ct.  (Supm.   Ct.  Spec.  T.)  21  Misc.  (N.  Y-i 

Gen.  T.)  21   How.   Pr.  (N.  Y.)  289,8  712,  in  which  case  the  court  ^'/<f^  Good- 

Bosw.  (N.  Y.)  300.  win  v.  Griffis,  88  N.  Y.  629,     See  also 

8.  Folsom  V*  Carli,  6  Minn.  420.  80  Becker  v.   Northway,  44  Mian.  61,  2Q 

Am.  Dec.  456.  Am.  St.  Rep.  543,  wherein  it  wa^  s«id 

Ezkibits.  —  In    Indiana^     where    a  that  the  fact  of  setting  u,p  a  ca^use  of 
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c.  Description  of  Contract.  —  The  contr^ict  under  which 
the  claun  is  asserted  must  be  described;  and  it  should  be  dis- 
tinctly described  by  averring  the  parties  thereto,  its  date,  and 
other  matters  of  description.^ 

d.  Description  of  Breach.  —  Where  a  breach  of  contract  is 
relied  upon  as  the  foundation  of  the  claim  which  it  is  soMght  to 
set  ofif,  the  pleader  must  specify  the  breach  by  an  averment  of 
appropriate  facts  alleging  that  the  contract  was  broken,  and  a 
mere  averment  of  the  legal  conclusion  that  the  contract  was 
broken  is  insufficient.* 

action  as  a  set-ofi  is  of  itself  an  election  tract  he  must  allege  facts  showing  that 

to  scaad  upoa  a  cause  of  aclioa  arisi-ng  the  pUintiff  was  9  party  to  siueh  coo- 

00  the  coatracc,   because   a  cause   of  tract,  and  where  it  is  alleged  that  the 

action  arising  upon  a  tort  cannot  be  contract  was  made  by  the  defendant 

used  as  a  set-off.  and  another  person  it  must  be  alleged 

1.  Merrill  v.   Everett,  58  Conn.  40,  that  such  other  person  was  the  agent 

holding   that   the  pieader  should   de-  of   the   plaiatiS  and  acud    in  behalf 

scribe  Che  whole  contract  substantially,  of  the  plaintiff.    Parker  v.  Cochrane,  ix 

and  that  it  is  not  sufRcient  {o  set  out  a  Colo.  363.    And  if  the  defendant  alleges 

part  on4y  of  the  contract  and  to  set  out  facis  showing  that  the  pLaintifi  cottM 

such  part  imperfectly;  Gerard  v.  Dill,  not  have  beeii   a  party  to  Lh<  CQn.tr,acA 

?6  lad.  476;    Siocktoo  v,  Gxaves,   10  hie  pleja.ding  is  bAd.     Rumano  v.  Irsch, 

nd.  294;  Union   Nal.    Banic  v.  Carr,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  147. 

49  Iowa  3S9;  Delaware,  etc.,  Cans^l  Co.  Go«tra«t  Ui  Fwrol  or  '^ritin^.  —  Where 

V.  Roberts,  72  Mich.  49;  Hitchcock  v.  the   defendant  stales  a  claim  in  con- 

TJirnbulU  44  Minn.  475,  holdjuog  that  tract   he   need   not  ^ver  whether   th^ 

it  is  not  suJSJcieut  to  allege  mere  legal  con-tract  was  in  writing  01  not.    Rouget 

coocUisions  as  to  the  nature  aad  effect  v.  Halght,  57  Hun  (N.  Y.)  119.     And 

of  the  coarracx;  Coursen  v.  Hamlin,  2  even  where   tbe  statute  of  Iraxids  re- 

D.uer  (N.  Y.)  513,  in  which  case  a  parr*  quires   that    the   contract  shdU    be  in 

aer  sought  coimpeasauoji  for  services  writing  the  co.untercLaim  is  not  defec- 

reiuljeced  in  settling  the  affairs  of  tbe  li^e  for  failure  to  show  that  Uxere  was 

partaership,  and   it  was  held  that  his  a  memorandum  in  writing.    Sbeltoo  v, 

couaterclaim   was  bad  because  it  was  Conant,  10  Wash.  193. 

n®t  aJJeged  that  there  was  an  express  2.  Hadley    v.    Prather,  64  Ind.  137; 

agroemeat  to    pay  for  such  services;  Branham    v.   Johrvsoo,   62    Ind.    259; 

Romaine  v,  Kr&wsier.  (C.  PI.  Geo.  T.j  Stockton  v.  Graves,  to  Ind.  294,  hold- 

24  Civ.  Pco.  (M.  Y.)  I2X.  lag  that  the  acts  of  omission  must  be 

ATeriaeat  of  8al«.  —  Where   the   de-  specified;  Kerr  v,  Bennett,  109  Mich, 

ieadaot's  claim  is  fotr  the  price  of  prop-  546;  Sinker  v.  Diggios,  76  Mich.  557: 

etty  sold,  it  is  not  aeeessary  to  allege  Watkins  v.  Ford.  69  Mich.  357;  Ritte^ 

a  sale.     Brady  r.  Brennan,  25  Minn.  v.   Ddioiels,  47   Mich.  617;  Roethke  c/. 

2Xo\  Beings  ^.  Seymour,  17  Wis.  255,  Philip  Best  Brewing  Co.,  33  Mich.  340; 

in  which  latter  case  it  was  held  that  Roklan  v.   Power,  (N.  Y.  Super.  Ct. 

lixe  aaswer  was  insufficient  because  it  Spec.  T.)  14  Misc.  (N.  Y.)  480;  Smith 

did  not  aver  that  the  goods  were  deliv-  v.  Standard  Laundry  Machinery  Co  ,  11 

eced  at  the  plaintiff's  request  and  upon  Daly  (N.  Y.).i54,  holding  that  it  is  oec- 

his  lesooasibtUiy.  essary  to  allege  what  provisions  of  the 

Owtalnty.  —  In    dcacribiag  the  con-  contract  wcke  violated;   Chauvrant  v. 

tract  the  same  certainty  is  required  as  Maillard,  (Supm.  Ct.  Spec.  T.)  4  N.  y. 

in  a  declaration.     Rotan  v.  Nichols,  22  Supp.    126.     See   also   Richardson    v. 

Ark.  244.  Chynoweth,  26  Wis.  656,  and  Voechtin^ 

GoniideratiQji.  —  It  must  be    alleged  v,  Gcau,  55  Wis.  312,  in  which  cases  u 

that   the    contract    was    made    for    a  was  held  that  the  averments  were  su^- 

valuable     consideration.      McCord    v.  cient. 

Crookor,  83  III.  556.     See  also  Harris  Votioe  with  General  Issue.-^tn  assump- 

V.  Snider,  9  Humph.  (Tenn.)  743.  sit  for  the  breach  of  a  contract  a  plea 

^artioi.  lo  CoatraAt.  —  Where  the  de-  of    the  general  issue   with   notice  of 

fendant  sets  up  a  counterclaim  in  con-  recoupment  is  insufficient   unless  th^ 
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e.  Averment  of  Damages.  —  The  defendant  must  allege  that 
damages  were  sustained  by  him  in  consequence  of  the  breach  of 
the  contract,  and  must  aver  the  elements  of  such  damages  and 
the  amount  thereof,  precisely  as  if  he  were  the  plaintiff  in  an 
action  for  the  breach  of  a  contract.* 

Ayerment  of  Subttantial  Baomgei.  —  It  has  been  held  that  where  the 
contract  itself  contains  no  guide  for  the  measurement  of  damages 
it  is  insufficient  for  the  defendant  to  allege  facts  which  entitle 
him  to  nominal  damages  only.* 

10.  Where  Defendant's  Claim  Is  in  Tort  —  a.  In  General. — 
The  defendant,  in  describing  a  tort  which  is  the  basis  of  his  claim, 
is  governed  by  the  ordinary  rules  of  pleading,  and  must  state  a 
cause  of  action  against  the  plaintiff  as  if  he  were  bringing  an  inde- 
pendent action  against  him.' 

b.  Averment  of  Fraud. — Likewise  where  the  defendant's 
claim  is  based  upon  the  plaintiff's  fraud  the  defendant  roust  allege 
facts  showing  the  fraud,  the  fraudulent  intent,  and  reliance  on  the 
fraudulent  representations,  and  that  the  defendant  sustained  dam^ 
c^es  because  of  the  fraud.* 

11.  Equitable  Oronnds  for  Set-off — a.  In  General.  —  Where  a 

notice  points  out  in  what  respect  the  which  latter  case  it  was  declared  that  a 

contract    is    broken   by   the   plaintiff,  claim  for  nominal  damages  will  not 

Kerr  v,  Benneli,  109  Mich.  546.  affect  even   the  matter  of  costs.     See 

1.  Levy  V.  Sayle,  52  Ark.  246;  Fon-  also  Pecke  v.  Hydraulic  Constr.  Co.,  23 
taine  v.  Baxley,  qo  Ga.  416;  Watkins  N.  Y.  App.  Di^.  393,  which  case  was 
V.  Ford.  69  Mich,  357;  MaJtby  v.  Plum-  decided  under  Code  Civ.  Pro.  N.  Y., 
mer,  71  Mich.  578;  Ritter  v.  Daniels,  §  501,  which  provides  that  a  counter- 
47  Mich.  617;  Pioneer  Press  Co.  v,  claim  must  tend  in  some  way  to  di- 
Hutchinson,  63  Minn.  481;  Hitchcock  minish  or  defeat  the  plaintiff's  recovery. 
V.  Turnbull,  44  Minn.  475:  Liljengren  8.  Tarwater  v,  Hannibal,  etc.,  R. 
Furniture,  etc.,  Co.  v.  Mead,  42  Minn.  Co.,  42  Mo.  193,  holding  that  where 
420;  Harris  v,  Kerr,  37  Minn.  537;  the  defendant  relies  upon  the  plainiiff's 
Andre  v.  Morrow,  63  Miss.  315.  7  Am.  negligence  he  must  allege  facts  sbow- 
St.  Rep.  658;  Denver,  etc.,  R.  Co.  v.  ing  that  the  plaintiff  was  negligent 
Hutchins,  31  Neb.  572;  Blake  z^.  Krom,  just  as  if  he  were  alleging  negligence 
128  N.  Y.  64;  Annis  V.  Upton,  66  Barb,  in  a  declaration  or  complaint.  See 
(N.  Y.)  370;  Roldan  r.  Power,  (N.  Y.  also  Sledge  v.  Swifi,  53  Ala.  no, 
Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  wherein  the  defendant  stated  a  cause 
480;  Faucette  v.  Ludden,  117  N.  Car.  of  action  in  irover. 

170.  Kegativing  Contributory  Kegligence.  -- 

Averment  of  Special  Bamagei.  —  The  Ordinarily  where  the  defendant  relies 

defendant  must  allege  ihe  special  facts  upon  the  plaintiff's  negligence  he  need 

and  circumstances  out  of   which   his  not  aver  that  he  was  not  himself  guilty 

claim  to  special  damages  arises.     Lil-  of  contributory    negligence.     Central 

jengren  Furniture,  etc.,  Co.  v.  Mead,  Branch  Union  Pac.  R.  Co.  v.  Wallers, 

42  Minn.  420;  Hitchcock  v.  Turnbull,  24  Kan.  504.      See   also  article   Con- 

44  Minn.  475;  Roldan  v.  Power,  (N.  Y.  tributory  Negligence,  vol.  5,  p.  i. 

Super.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  4.  Harris  v,    Kerr,   37   Minn.    537; 

480.  Simmons  v.  Kayser,  43  N.  Y.  Super. 

Ko  Greater  Amonnt  Can  Be  Claimed  by  Ct.  131;  Driscallt'.  Sanderson,  (Supm. 

the  Defendant  on   the   trial   than   that  Ct.  Gen.  T.)  15  N.  Y.   St.  Rep.  134; 

stated  in  his  pleading.     Blake  z^.  Krom,  Kobiter  v.  Albtecht,  82  Wis.  58.     See 

128  N.  Y.  64;  Annis  z/.  Upton,  66  Barb,  also  Morrison  v.  Kramer,  58  Ind.  38, 

(N.  Y.)  370.  and  Stever  v.  Lamoure.  Hill  &  D.  Supp. 

2.  Levy  V.  Sayle.  52  Ark.  246;  Hitch-  (N.Y.)352.  See  further  article  Fraud, 
cock  V,   Turnbull,   44  Minn.  475,   in  vol.  9,  p.  675. 
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suit  in  equity  is  brought  to  obtain  a  set-off,  or  where  a  defendant 
in  a  suit  in  equity  desires  to  obtain  a  set-off,  he  must  allege  facts 
which  bring  the  case  within  the  rules  governing  set-offs  in  equity.' 

b.  Insolvency  —  (i)  Necessity  to  Allege.  —  As  a  general  rule, 
where  a  set-off  in  equity  or  a  set-off  which  is  not  allowed  by 
statute  is  sought,  the  insolvency  of  the  party  against  whom  the 
set-off  is  sought  is  an  essential  fact,  and  such  insolvency  must  be 
alleged.* 

(2)  Requisite  Averments.  —  Where  it  is  sought  to  invoke  the 
jurisdiction  of  equity  on  the  ground  of  a  party's  insolvency  his 
insolvency  must  be  distinctly  alleged,  and  a  mere  averment  that 
he  has  parted  with  some  of  his  property  and  threatens  to  put  the 
rest  out  of  his  hands  so  as  to  deprive  the  complainant  of  the 
power  of  collecting  his  claim  is  not  sufficient.* 

12.  Jurisdictional  Amount.  —  The  defendant  must  claim  an 
amount  which  is  not  so  great  as  to  be  beyond  the  jurisdiction  of 
the  court;*  but  it  is  immaterial  how  much  his  claim  is  if  he 

1.  State  V.  Northern  Cent.  R.  Co.,  18  8.  Jennings  v,  Webster,  8  Paige  (N. 

Md.  193;  Cutler  v.  Cook.  77  Mo.  388;  Y.)   503,    35   Am.  Dec.  722,  in  which 

Spofford    V.   Rowan,    124   N.    Y.    108;  case  a  set-off  of  an  unliquidated  claim 

Cumings  v.  Morris.  3  Bosw.  (N.  Y.)  was  sought  in  equity. 

560;  Jennings  v.  Webster.  8  Paige  (N.  Absolate  InBOlyenoy  of  the  defendant 

Y.)  503,  35  Am.  Dec.  722;  Bunting  v,  should  be  alleged.     It  is  insufficient  to 

Ricks,  2  Dev.  &  B.  Eq.  (N.  Car.)  130,  allege   that  he   is   in   failing  circum- 

32  Am.  Dec.  699.     See  also  U.  S.  Bung  stances.    Townsend  v.  Quinan,  36  Tex. 

Mfg.  Co.  v.  Armstrong.  34  Fed.  Rep.  548. 

94:  M*Kean  v.  Reed.  Litt.  Sel.  Cas.  So  it  is  not  sufficient  to  allege  that 
(Ky.)395.  the  defendants  are  indebted  to  a  con- 
Equitable  Oronnds. —  For  a  full  treat-  siderahle  amount,  and  that  their  prop- 
ment  of  the  grounds  upon  which  set  erty  is  encumbered  by  judgments, 
offs  in  equity  are  allowed  see  supra^  I.  mortgages,  and  attachments.  Howard 
Equity  Jurisdiction;  and  Am.  and  Eng.  v.  Shores.  20  Cal.  277. 
Encyc.  of  Law,  title  S^t-off,  Recoupment,  Soi&oieiit  ATerment.  —  In  Good  win  v, 
ami  Counterclaim.  McGehee.  15  Ala.  232.  it  was  held  that 
8.  Doysher  v.  Adams,  (Ky.  1895)  29  an  averment  in  an  answer  to  a  bill 
S.  W.  Rep.  348;  Smith  v.  Washington  against  the  stockholders  of  a  corpora- 
Gaslight  Co..  31  Md.  12.  100  Am.  Dec.  tion,  that  *'  the  company  has  no  per- 
49;  Trotter  v.  Heckscher,  40  N.  J.  Eq.  sonal  or  real  property  out  of  which 
612;  Spofford  V.  Rowan,  124  N.  Y.  108;  their  executions  can  be  satisfied.*'  is  a 
Gleason  v.  Moen.  2  Duer  (N.  Y.)  642;  sufficient  allegation  of  insolvency. 
Cumings  v.  Morris.  3  Bosw.  (N.  Y.)  Ayerment  on  Information  and  Belief.  — 
560;  Beers  v.  Waterbury.  8  Bosw.  (N.  An  averment  in  a  bill  in  equity  that 
Y.)  396;  Tone  v.  Brace,  8  Paige  (N.  the  complainant  is  informed  and  verily 
Y.)  597;  Irving  v,  De  Kay,  lo  Paige  believes  that  his  creditor  is  hopelessly 
(N.  Y.)  319;  Braithwaite  2^.  Akin,  3  N.  insolvent  is  sufficient  when  supple- 
Dak.  365:  Henderson  v.  Gilliam,  12  mented  by  ample  proof  of  such  insolv> 
Tex.  71;  Iowa,  etc..  Land  Co.  v.  Tem-  ency.  Levy  v.  Steinbach.  43  Md.  212. 
escal  Water  Co.,  95  Fed.  Rep.  320.  4.  Finch  v.  Ives,  28  Conn.  115;  Em- 
ThelnsoWencyof  All  the  Partiei  liable  ery  v.  St.  Louis,  etc..  K.  Co..  77  Mo. 
for  the  demand  set  up  should  be  al-  339;  Heigle  v.  Willis.  50  Hun  (N.  Y.> 
leged,  but  it  seems  that  the  failure  to  588;  General  Electric  Co.  v.  Williams, 
make  this  allegation  is  waived  by  fail-  123  N.  Car.  51;  Boyett  v.  Vaughan,  85 
ure  to  except  to  the  plea,  where  an  N.  Car.  363;  Derr  z/.  Stubbs,  83  N.  Car. 
equitable  set-off  is  allowed  on  the  539;  Hurst  v.  Everett,  91  N.  Car.  399; 
answer  of  a  defendant.  Hamilton  v.  McClenahan  v.  Gotten,  83  N.  Car.  332; 
Van  Hook,  26  Tex.  302.  Haygood  v,  Boney,  43  S.  Car.  63. 
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intends  to  use  it  merely  to  defeat  the  plaintiff's  recovery  and  does 
not  ask  a  judgment  against  the  plaintiff,* 

Wliere  Several  Connterolaims  Are  Pleaded  in  the  same  action  their  aggre- 
gate sum  will  be  taken  as  the  jurisdictional  amount.* 

13.  AespoasiTeness  of  Answer  to  Whole  Cauae  of  ActjLon.  —  In  Indi- 
ana it  is  held  that  a  set-off  or  counterclaim  asserted  in  an  answer, 
being  in  the  nature  of  a  cross-action  and  required  to  state  a  cause 
of  action  rather  than  a  defense,  is  not  open  to  the  objection  on 
demurrer  that  it  does  not  present  a  complete  defense  to  the  plain- 
tiff's cause  of  action.*  But  it  has  been  held  in  other  jurisdictions 
that  where  a  counterclaim  is  interposed  to  part  only  of  the  com- 
plaint it  must  be  pleaded  to  so  much  thereof  alone  as  to  which  it 
is  an  answer  or  a  defense.^ 

14.  Joinder  of  Other  J>^w^%  —  a.  Right  to  Join.  —  In  the 
states  in  which  the  distinctions  between  the  forms  of  actions  at 
law  and  suits  in  equity  have  been  abolished  a  defendant  is  allowed 

1.  McClenahan  v,  Cotteo,  83  N.  Car.  490,  the  court  said:     "A    well  known 

332.  rule  of  practice   is   that    which  hojds 

Itednction  0^  Claim  by  Amendment.  —  that  a  partial  defense  pleaded  in  bar 

The  defendant  may  be  allowed  to  bring  of  an  entire  cause  of  action  is  unav*ail- 

his  counterclaim   within  the  jurisdic-  ing.     However,  it  is  now  well  settled 

tion    of    the   court  by  amending   his  that    where   the   plea  is   not,   strictly 

pleading  and  so  reducing  the  claim  to  speaking,  a  defense  to  the  cause  of  ac- 

the  jurisdictional  amount.      Haygood  tion,  but  sets  up  a  cross-demand,  such 

V.  Boney,  43  S.  Car.  63.  as  set-off  or  counterclaim,  it  is  not  bad 

Remission  of  Fart  of  Claim.  —  It  is  not  in  failing  to  respond  to  so  much  of  the 

allowable  for  a  defendant  in  a  justice's  claim  sued  upon  as  maybe  in  excess 

court  to  set  up  a  counterclaim  for  an  of  the  set-off  or  counterclaim,  though 

amount   which   will   both    extinguish  it  be  directed  to  tli£  entire  cause  of 

the  plaintiff's  claim  and  also  permit  action." 

the  defendant  to  recover  of  the  plain-  4,  Wythe  v,  Myers,  3  Sawy.  (U.  S.) 

tiff  the  maximum  amount  of  which  the  595. 

justice  has  jurisdiction;  but  the  de-  Shonld  Specify  Connt  to  Whioh  Pleaded, 
fendant  must  make  an  absolute  remis-  — Defenses  and  counterclaims  must 
sion,  so  that  his  claim  will  be  for  an  refer  to  the  causes  of  action  which  they 
amount  T^ithin  the  jurisdiction  of  the  are  intended  to  answer,  in  such  man- 
justice  regardless  of  any  deduction  of  ner  that  they  may  be  intelligibly  dis- 
the  plaintiff's  claim.  Derr  v.  Siubbs,  tinguished,  and  where  the  complaint 
83  N\  Car.  539,  which  case  was  decided  contains  two  counts,  each  upon  a  dif- 
under  a  statute  permitting  a  plaintiff  to  ferent  note,  a  counterclaim  which  does 
remit  so  much  of  his  claim  as  is  in  ex-  not  distinguish  the  count  to  which  it 
cess  of  the  justice's  jurisdiction.  It  was  intended  to  reply,  but  refers  sim- 
was  held  that  such  a  statute  might  be  ply  to  the  '*  note  mentioned  in  the 
reasonably  extended  to  a  defendant  complaint,"  is  bad  for  uncertainty, 
asserting  a  counterclaim.  Kneedler  v.    Siernbergh,   (Supm.   Ct. 

%,  General  Electric  Co.  v.  Williams,  Spec.  T.)  10  How.  Pr.  (N.  Y.)  67. 

123  N.  Car.  51.  Plea  to  Whole  Action   Demurrable. — 

8,  Kennedy  v.  Richardson,  70  Ind.  Where  a  plea  of  set-off  professes  to  an- 

524;  Ross  V.  Faust,  54  Ind.  471;  Mul-  swer  the  whole  cause  of  action  and  to 

lendore  v.  Scott,  45  Ind.  113;  Law  v.  set  off  the  whole  amount  due  to  the 

Vierling,  45   Ind.  25;  Myers  v.  State,  plaintiff,    when   in    truth    the  amount 

45  Ind.  160;  Curran  v.  Curran,  40  Ind.  claimed  by  the  defendant  is  less  than 

476    [o7/errtiliptg   Blew   v.    Hoover,   30  the  amount  claimed  in  the  declaration, 

Ind.  J50;    McClintic  v.  Cory,  22  Ind.  the  plea  is  demurrable.     Kershaw  v. 

170;  Conkltn  r.  Waltz,  3  Ind.  396].  Merchants'     Bank,     7     How.    (Miss.) 

In  Stotsenburg  v,  Fordice,  142  Ind.  386. 
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of  Allegations. 


to  set  forth  in  his  answer  as  many  grounds  of  defense,  counter- 
claim, and  set-off,  whether  legal  or  equitable,  as  he  may  have.^ 
Thus,  he  may  plead  a  counterclaim  or  set-off  together  with  pay* 
ment  ■  or  tender,*  or  any  other  consistent  defense.*  But  causes 
of  action  which  cannot  be  joined  in  a  complaint  cannot  be  joined 
in  a  counterclaim,*  and  a  counterclaim  whose  averments  are  incon- 
sistent with  another  defense  set  up  in  the  answer  is  demurrable.* 


1.  Vail  r.  Jones,  31  Ind.  467;  Walker 
p.  Shoemaker,  4  Hun  (N.  Y.)  579:  Skin- 
ner V.  White.  69  Hun  (N.  Y.)  82;  Pen- 
dergasl  v.  Greenfield,  40  Hun  (N.  Y.) 
404:  Bruce  v.  Burr,  67  N.  Y.  237: 
Miller  v.  Losee.  (Supm.  Ct.  Spec.  T.)  9 
How.  Pr.  (N.  Y.)356:  Mott  v.  Burneit, 
2  E.  D.  Smith  (N.  Y.)  50;   Garrett  v. 


well  done  and  done  within  a  time  speci- 
fied, does  not  set  up  inconsistent  de- 
fenses. McAdow  V,  Ross,  53  Mo,  199. 
A  defendant  may  deny  the  making 
of  a  note  on  which  he  is  sued,  and  may 
also  aver  that  at  the  time  of  the  com- 
mencement of  the  suit  the  plaintiff  was 
indebted   to  him,   claiming  to  set  off 


Love,  89  N.  Car.  205.     And  sec  article     such  debt  against  any  demand  proved 


Answers  in  Code  Pleading,  vol.  i,  p. 
852  ^/  seq. 

IwUoft's  Oavrt.  —  A  party  who  files  a 
set-off  in  a  justice's  court  is  not  pre- 
cluded from  relying  upon  any  other 
just  defense  on  the  trial.  Price  v. 
Combs,  12  N.  J.  L.  188. 

8.  Roebuck  a^.  Tennis,  5  T.  B.  Mon. 
(Ky.)  82;  Taylor  v,  Weister,  i  Lilt. 
(Ky.)  355;  Skinner  v.  White,  69  Hun 
(N.  Y.)  82. 

Dtfuues  Vot  Iaooii8isteiit.~*-In  Wheat- 


against  him  by  the  plaintiff.     Molt  v. 
Burnett,  2  E.  D.  Smith  (N.  Y.)  50. 

IiVJaries  to  Person  and  Froparty  United. 
—  In  an  action  to  recover  damages  for 
negligence,  where  the  complaint  alleges 
that  the  defendant  negligently  drove 
his  wagon  against  that  of  the  plaintiff, 
to  his  damage  in  a  certain  amount, 
an  answer  setting  up  a  counterclaim 
based  on  injuries  caused  to  the  defend- 
ant's person  and  to  his  property, 
through  the  alleged  negligence  of  the 


on  c  Nelson,  II  Gray  (Mass.)  15,  which  plaintiff,    is    permissible.       The    two 

was  an  action  on  the  common  counts,  claims  arising  out  of  the  same  trans- 

the  defendant  denied  all  the  allegations  action,  the  defendant's  two  causes  of 

in  the  declaration  and  dverred  that  he  action  for  injuries  to  himself  and  to  his 

delivered  to  the  plaintiff  certain  goods  property  are   properly   united  in  one 

which  he  relied  on  both  in  his  answer  counterclaim,  whether  the  pleading  is 

by  way  of  payment  and  also  in  a  dec-  in  a  court  of  record  or  in  a  justire's 

laration   in   set-off,    and    it   was   held  court,    under  Code   Civ.   Pro.   N.  Y., 

that  the  defenses  were  not  inconsistent  §  484,  subdiv.  q,  and  §  2937,  subdiv.  i. 

and  that  the  defendant  was  not  bound  Heigle  v.  Willis,  50  Hun  (N.  Y.)  588. 

to  elect  whether  he  would  use  the  evi-  5.  Woodruff   v.   Garner,    27   Ind.  4, 

dence  of  goods  or  moneys  had  and  re-  wherein  it  was  held  that  a  demand  for 

ceived  by  the  plaintiff  in  payment  of  wasteisimproperly  joined  in  acounter- 

the  set-off.  claim  seeking  the  recovery  of  the  pos- 

3.  Roebuck  v.  Tennis,  5  T.  B.  Mon.  session  of  real  estate. 


(Ky.)  8a. 

4«  let-off  and  Covenant  Performed.  —  In 
an  action  of  covenant  the  defendant 
may  plead  covenant  performed  as  to 


6.  Magowan  v.  St.  Louis  R.  Supplies 
Mfg.  Co.,  16  Fed.  Rep.  738.  See  also 
St.  Louis  Gas- Light  Co.  v.  St.  Louis, 
II   Mo.   App.   55.      Compare  Bruce   v. 


one  breach  assigned  and  set-off  as  to     Burr,  67  N.  Y.  237. 


the  other.     Roebuck   v.  Tennis,  5  T. 
B.  Mon.  (Ky.)  82. 

Oonaiitent  Dofensot.  —  In  an  action  to 
enforce  a  mechanic's  lien  an  answer 
alleging   that    the   defendant   has   no 


Election  Between  Befense  ana  Ooonter- 
olsim.  —  In  Societa  Italiana,  etc.,  v, 
Sulzer,  61  N.  Y.  Super.  Ct.  325,  which 
was  an  action  on  a  contract,  the  court 
said:    **  The  trial  judge  properly  com 


knowledge  or  information  sufficient  to  pelled  the  defendant  to  elect  either  to 

form  a  belief  as  to  whether  the  plain*  stand  on  her  alleged  counterclaim  and 

tiff  furnished  certain  material  as  alleged  to  aflirm  the  contract  or  to  abandon 

in  the  petition,  and  averring  the  breach  the  counterclaim  as  such  and  to  stand 

of  the  guaranty  that  the  work  to  be  on    the    alleged    facts   as  a  defense. 

done  in  building  the  houte  should  be  Defendant  could  not  have  the  benefit^ 
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Where  such  a  bill  is  furnished  it  is  deemed  a  part  of  the  plea  to 
which  it  relates  and  is  construed  in  the  same  way  as  though  it 
had  been  originally  incorporated  therein.* 

16.  Prayer  for  Belie!  —  It  is  the  general  rule  that  the  defend- 
ant, in  order  to  entitle  himself  to  affirmative  relief  on  his  counter- 
claim, must  pray  for  it  specifically,*  but  in  some  cases  it  has  been 
held  that  the  court  may  render  judgment  for  the  defendant  on  his 
counterclaim  under  a  prayer  for  general  relief.* 

17.  Verifioation.  —  In  some  jurisdictions  it  is  required  that  an 


sum,  larger  than  the  duebill,  which 
sum  the  plaintiff  had  never  repaid  lo 
the  defendant.  It  was  held  that  the 
failure  of  the  pleading  to  pray  that  the 
sum  averred  to  have  been  paid  under 
the  guaranty  might  be  set  off  against 
the  plaintiff's  cause  of  action  prevented 
it  from  being  a  plea  of  set-off,  and  that 
it  was  merely  a  plea  of  payment 

In  Parker  ^.  Cochrane,  ii  Colo.  363, 

where  the    prayer  of   a  counterclaim 

plaintiff  by  failing  to  give  to  him  as     was  not  for  damages,  but  that  the  com- 


notwithstanding  the  amount  claimed 
therein  be  greater  than  the  amount 
of  the  bill  of  particulars.  Turner  v, 
Campbell,  59  Ind.  279. 

1.  Starkweather  v.  Kittle,  17  Wend. 
(N.  Y.)  20. 

ParpoM  of  Law  —  Votioe  of  Vatnre  of 
Bet-off.  —  The  purpose  of  the  law  in 
permitting  the  filing  of  specifications 
of  set-off  is  not  to  afford  to  the  defend- 
ant   an   opportunity   to    surprise   the 


full  notice  of  the  nature  of  the  set-off 
as  would  have  been  done  in  a  plea  of 
set-off,  but  only  to  dispense  with  the 
filing  of  a  formal  plea;  and  the  section 
of  the  code  which  provides  for  the  filing 
of  such  specification  requires  that  it 
shall  be  so  described  in  the  account 
accompanying  it  as  to  give  notice  of 


plaint  be  dismissed,  it  was  stricken 
out  by  the  court,  being  considered  as 
merely  a  traverse  of  what  was  already 
in  issue. 

3.  Pond    V.    Waterloo    Agricultural 
Words,  50  Iowa  596;  Sumter  v.  Welsh, 

1  Brev.  (S.  Car.)  539;  Cowsarr.  Wade, 

2  Brev.  (S.  Car.)  291.     See  also  Wilson 


its  nature  to  the  plaintiff,  and  if  this  is  z/.  Fairchild,  45  Minn.  203. 

not  done  the  set-off,  insufficiently  de-  In  IVewYork,  although  the  code  does 

scribed,  cannot  be  proven  on  the  trial,  not   expressly    require    a    prayer    for 

Choen  v.  Guthrie,  15  W.  Va.  100.  affirmative    relief,    yet   such   a  prayer 

Jnstioo'B  Court.  —  \n  Indiana  the  fiWng  would   seem    to  be  the  better  practice, 

of  a  bill  of  particulars  of  an  account  is  Lawrence  v.  Bank  of  Republic,  3  Robt. 

a  sufficient   plea  of  set-off   in   a  jus-  (N.  Y.)  142;  Bates  v.  Rosekrans,  37  N. 


tice's  court.     Button  v.  Lent,  10  Ind. 

365. 

2.  Hutchings  v.  Moore,  4  Met.  (Ky.) 
no;  Cox  V,  Frazer,  (Ky.  1899)  5^  S. 
W.  Rep.  796;  Montanye  v.  Montgom- 
ery, (C.  PI.  Gen.  T.)  19  N.  Y.  Supp. 
655;  Rood  V.  Taft,  94  Wis.  380;  Gunn 
V,  Madigan,  28  Wis.  158.  See  also 
Bates  z/.  Rosekrans,  (Ct.  App.)4Abb. 
Pr.  N.  S.  (N.  Y.)  276. 

In  Allen  v.  Breusing,  32  111.  505, 
which  was  an  action  upon  a  duebill,  the 
defendant  pleaded  that  the  plaintiff, 
being  indebted  to  other  parties,  agreed 
with  the  defendant  that  if  he  would 
guarantee  the  payment  of  such  indebt- 


Y.  409.  But  the  absence  of  such  a 
prayer  will  not  render  the  answer  de- 
fective. Lawrence  v.  Bank  of  Repab* 
lie,  3  Robt.  (N.  Y.)  142;  Blaut  v,  Bor- 
chardt,  (N.  Y.  City  Ct.  Gen.  T.)  12 
Misc.  (N.  Y.)  197.  And  see  People  v. 
Judges,  4  Cow.  (N.  Y.)  2r. 

In  North  Carolina  it  has  been  held 
that  a  general  prayer  for  such  relief  as 
the  court  can  grant  is  sufficient  to  war- 
rant a  judgment  for  any  relief  to  which 
the  plaintiff  is  entitled.  Dempsey  v^ 
Rhodes,  93  N.  Car.  120;  Knight  v, 
Houghtalling,  85  N.  Car.  17.  Compare 
Hurst  V.  Everett,  91  N.  Car.  399. 

Defect  Cured  by   Failnre  to  Ol^aot  — 


edness,  the  plaintiff  would  extend  the     Where  there  is  no  demurrer  to  the  an- 


time  of  payment  of  the  said  duebill 
until  the  plaintiff  should  be  free  of  all 
said  indebtedness  so  guaranteed;  that 
the  defendant  did  guarantee  the  pay- 
ment of  such  indebtedness,  in  conse- 
quence of  which  he  had  to  pay  a  certain     Y.)  142. 

770 


swer,  and  no  specific  objection  to  the 
want  of  a  proper  demand  of  affirmative 
relief  is  taken  on  the  trial,  the  defect 
must  be  considered  as  cured.  Law- 
rence V,  Bank  of  Republic,  3  Robt.  (N. 
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other  Objection* 


answer  setting  up  a  counterclaim  shall  be  verified,*  though  it 
seems  that  the  lack  of  a  verification  will  not  cause  a  reversal  of 
the  judgment  where  such  judgment  is  substantially  correct  and 
the  plea  is  in  other  respects  sufficient.* 

IX.  Dexxjbseb  OB  Otheb  Objection  —  1.  When  Objection  to  Be 
Taken.  —  By  failing  to  object  by  demurrer  or  notice  to  the  suflFi- 
ciency  of  a  counterclaim  and  by  joining  issue  thereon  the  plaintiff 
waives  his  right  to  object  to  the  form  of  the  pleading  and  to  the 
introduction  of  evidence  thereunder;'  and  in  some  jurisdictions 
it  is  held  that  he  thereby  waives  the  objection  that  the  matter 
alleged  is  not  the  proper  subject  of  a  counterclaim  in  the  action.* 


1.  In  Xinneiota  an  unverified  answer 
setiinjf  up  a  counterclaim  is  a  nullity 
and  muse  be  so  treated  unless  the  plain- 
tiff by  some  act  so  recognizes  its  valid- 
ity as  a  plea  as  to  preclude  him  from 
raising  the  objection  of  want  of  verifi- 
cation. Thompson  v,  Kiilian,  25  Minn. 
III. 

In  Iowa,   however,   it  is  held   that 


Befeet  of  Parties.  —  An  objection  to  a 
counterclaim  on  the  ground  of  a  defect 
of  parties  is  waived  if  not  taken  by  re- 
ply or  demurrer.  Akerly  v.  Vilas,  21 
Wis.  377;  Talmage  ».  Bierhause,  103 
Ind.  270. 

In  Kentucky  an  objection  for  want 
of  a  necessary  party  to  an  answer  set- 
ting up  a  counterclaim  must  be  taken 


since  a  set-off  pleaded  by  a  defendant    in  one  of  the  modes  prescribed  1  v  the 


is  in  the  nature  of  a  cross-action,  and 
noi  a  defense  to  the  petition,  a  sel-off 
need  not  be  under  oath  even  where  the 
plaintiff  requires  an  answer  under  oath  \ 
and  it  is  error  for  the  court  to  strike  a 
set-off  from  the  files  on  the  ground 
that  it  is  not  under  oath.  Innes  v, 
Krysher,  9  Iowa  295. 

Kansas  —  Verification  Hot  Beqnired  in 
Jnstioe'B  Conrt.  —  A  defendant  in  an  ac- 
tion brought  against  him  upon  an  ac- 
count, duly  verified,  before  a  justice  of 


code,  and  if  not  thus  taken  it  is  waived. 
Taylor  v.  Stowell,  4  Met.  (Ky.)  175. 

Defeetive  Kotice  of  Beoonpment. — I  f  a 
notice  of  recoupment  given  with  a  plea 
of  the  general  issue  is  defective  the 
plaintiff  must  object  to  it  on  that 
ground,  and  if  he  does  not  so  object  he 
will  be  held  to  have  waived  the  ob- 
jection. McHardy  v,  Wadsworth,  8 
Mich.  349. 

Jnstioe's  Conrt  —  Pleading  Treated  as 
Amended.  —  In  an  action  in  a  justice's 


the  peace,  has  the  right  in  the  justice's     court,  a  counterclaim,  though  not  well 


court,  and  also  upon  appeal  in  the  Dis- 
trict Court,  to  introduce  evidence  to 
prove  any  set-off  or  counterclaim  which 
lie  may  have  against  the  plaintiff, 
although  he  has  not  denied  by  affi- 
davit the  correctness  of  the  account 
sued  on.     Baughman  v.  Hale,  45  Kan. 

453. 
Claim    Against   Decedent's    Estate.  — 


pleaded,  may  be  treated  as  having  been 
amended  if  the  plaintiff  raises  no  ob- 
jection on  that  ground,  and  if  the  facts 
proved  by  the  defendant  on  the  trial 
constitute  a  good  counterclaim.  Wil- 
liams V,  Wieting,  3  Thomp.  &  C.  (N. 

Y.)  439. 

4.  Rothschild   v.   Bruscke,    131    III. 
265;    Lee  V.  Russell,  (Ky.  1897)388. 


Where  a  defendant  seeks  to  plead  by  W.  Rep.  874;  Tally  v.  Torling,  (Minn, 

way  of  counterclaim  or  set-off  a  claim  1900)  82  N.   W.   Rep.  632;   Walker  v, 

against  the  estate  of  a  decedent,  such  Johnson,  28   Minn.    149;    Mississippi, 

claim  should  be  verified  and  proved  in  etc..  Boom  Co.  v.  Prince,  34  Minn.  71; 

the  manner  required  by  law  and  filed  Lace  v,  Fixen,  39  Minn.  46;  Warner  v. 


with  the  answer.  An  affidavit  in  the 
body  of  the  answer  is  not  sufficient. 
Warfield  v.  Gardner,  79  Ky.  583. 

2.  Grayson  v,  Buchanan,  88  Va.  251. 

8.  Connors  v,  Taylor,  13  Wis.  230; 
Ayres  v.  O'Farrell,  10  Bosw.  (N.  Y.) 
143;  Bell  V.  Davis.  8  Barb.  (N.  Y.)  210. 


Foote,  40  Minn.  176;  Puffer  v.  Lucas, 
loi  N.  Car.  285;  Gillett  v.  Moody,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  35; 
Wentworth  v.  King,  (Tex.  Civ.  App. 
1899)  49  S.  W.  Rep.  696. 

In   Hew    York    the    cases    are    not 
altogether  harmonious,  but  the  weight 


See  also  Smith  v.  Countryman,  30  N.  of  authority  seems  to  be  to  the  effect 
Y.  655:  Livingston  v.  Miller,  8  N.  Y.  that  a  failure  to  take  the  objection  be- 
283.  fore  joining  issue  is  a  waiver.     Lud- 
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Where  such  a  bill  is  furnished  it  is  deemed  a  part  of  the  plea  to 
which  it  relates  and  is  construed  in  the  same  way  as  though  it 
had  been  originally  incorporated  therein.* 

16.  Prayer  for  Belief.  —  It  is  the  general  rule  that  the  defend- 
ant, in  order  to  entitle  himself  to  affirmative  relief  on  his  counter- 
claim, must  pray  for  it  specifically,*  but  in  some  cases  it  has  been 
held  that  the  court  may  render  judgment  for  the  defendant  on  his 
counterclaim  under  a  prayer  for  general  relief.' 

17.  Verification.  —  In  some  jurisdictions  it  is  required  that  an 


notwithstanding  the  amount  claimed 
therein  be  greater  than  the  amount 
of  the  bill  of  particulars.  Turner  v. 
Campbell,  59  Ind.  279. 

1.  Starkweather  v.  Kittle,  17  Wend. 
(N.  Y.)  20. 


sum,  larger  than  the  duebill,  which 
sum  the  plaintiff  had  never  repaid  to 
the  defendant.  It  was  held  that  the 
failure  of  the  pleading  to  pray  that  the 
sum  averred  to  have  been  paid  under 
the  guaranty  might  be  set  off  against 


Purpose  of  Law  —  Notice  of  Katnre  of    the  plaintiff's  cause  of  action  prevented 


Bet-off.  —  The  purpose  of  the  law  in 
permitting  the  filing  of  specifications 
of  set-off  is  not  to  afford  to  the  defend- 
ant  an  opportunity  to  surprise  the 
plaintiff  by  failing  to  give  to  him  as 


it  from  being  a  plea  of  set-off,  and  that 
it  was  merely  a  plea  of  payment. 

In  Parker  ^.  Cochrane,  11  Colo.  363, 
where  the  prayer  of  a  counterclaim 
was  not  for  damages,  but  that  the  com- 


full  notice  of  the  nature  of  the  sel-off  plaint   be   dismissed,    it  was  stricken 

as  would  have  been  done  in  a  plea  of  out  by  the  court,  being  considered  as 

set-off,  but  only  to  dispense  with  the  merely  a  traverse  of  what  was  already 

filing  of  a  formal  plea;  and  the  section  in  issue. 


of  the  code  which  provides  for  the  filing 
of  such  specification  requires  that  it 
shall  be  so  described  in  the  account 
accompanying  it  as  to  give  notice  of 
its  nature  to  the  plaintiff,  and  if  this  is 
not  done  the  set-off,  insufficiently  de- 
scribed, cannot  be  proven  on  the  trial. 
Choen  v.  Guthrie,  15  W.  Va.  100. 
Jnstiee's  Court.  —  In  Indiana  the  filing 


3.  Pond  V.  Waterloo  Agricultural 
Words,  50  Iowa  596;  Sumter  v.  Welsh, 

1  Brev.  (S.  Car.)  539;  Cowsarz/.  Wade, 

2  Brev.  (S.  Car.)  291.     See  also  Wilson 
V.  Fairchild,  45  Minn.  203. 

In  New  York,  although  the  code  does 
not  expressly  require  a  prayer  for 
affirmative  relief,  yet  such  a  prayer 
would  seem    to  be  the  better  practice. 


of  a  bill  of  particulars  of  an  account  is     Lawrence  v.  Bank  of  Republic,  3  Robt. 


a  sufficient  plea  of  set-off  in  a  jus- 
tice's court.     Button  v.  Lent,  10  Ind. 

365. 
2.  Hutchings  v.  Moore,  4  Met.  (Ky.) 

no;  Cox  V.  FrazSr,  (Ky.  1899)  52  S. 
W,  Rep.  796;  Montanye  v.  Montgom- 
ery, (C.  PI.  Gen.  T.)  19  N.  Y.  Supp. 
655;  Rood  V,  Taft,  94  Wis.  380;  Gunn 
V.  Madigan,  28  Wis.  158.  See  also 
Bates  z/.  Rosekrans,  (Ct.  App.)4Abb. 
Pr.  N.  S.  (N.  Y.)  276. 

In  Allen  v.  Breusing,  32  111.  505, 
which  was  an  action  upon  a  duebill,  the 
defendant  pleaded  that  the  plaintiff, 
being  indebted  to  other  parties,  agreed 
with  the  defendant  that  if  he  would 
guarantee  the  payment  of  such  indebt- 
edness, the  plaintiff  would  extend  the 
time  of  payment  of  the  said  duebill 
until  the  plaintiff  should  be  free  of  all 
said  indebtedness  so  guaranteed;  that 
the  defendant  did  guarantee  the  pay- 
ment of  such  indebtedness,  in  conse- 
quence of  which  he  had  to  pay  a  certain    Y.)  142. 
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(N.  Y.)  142;  Bates  v.  Rosekrans.  37  N. 
Y.  409.  But  the  absence  of  such  a 
prayer  will  not  render  the  answer  de- 
fective. Lawrence  v.  Bank  of  Repub- 
lic, 3  Robt.  (N.  Y.)  142;  Blaut  v,  Bor- 
chardt,  (N.  Y.  City  Ct.  Gen.  T.)  12 
Misc.  (N.  Y.)  T97.  And  see  People  v. 
Judges,  4  Cow.  (N.  Y.)  21. 

In  North  Carolina  it  has  been  held 
that  a  general  prayer  for  such  relief  as 
the  court  can  grant  is  sufficient  to  war- 
rant a  judgment  for  any  relief  to  which 
the  plaintiff  is  entitled.  Dempsey  v, 
Rhodes,  93  N.  Car.  120;  Knight  v. 
Houghtalling,  85  N.  Car.  17.  Compare 
Hurst  V.  Everett,  91  N.  Car.  399. 

Defect  Cured  by  Failure  to  Object.  — 
Where  there  is  no  demurrer  to  the  an- 
swer, and  no  specific  objeciion  to  the 
want  of  a  proper  demand  of  affirmative 
relief  is  taken  on  the  trial,  the  defect 
must  be  considered  as  cured.  Law- 
rence V.  Bank  of  Republic,  3  Robt.  (N. 
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answer  setting  up  a  counterclaim  shall  be  verified,*  though  it 
seems  that  the  lack  of  a  verification  will  not  cause  a  reversal  of 
the  judgment  where  such  judgment  is  substantially  correct  and 
the  plea  is  in  other  respects  sufficient.* 

IX.  Dexttsbeb  OB  Otheb  Objection  —  1.  When  Objection  to  Be 
Taken.  —  By  failing  to  object  by  demurrer  or  notice  to  the  suffi- 
ciency of  a  counterclaim  and  by  joining  issue  thereon  the  plaintiff 
waives  his  right  to  object  to  the  form  of  the  pleading  and  to  the 
introduction  of  evidence  thereunder;'  and  in  some  jurisdictions 
it  is  held  that  he  thereby  waives  the  objection  that  the  matter 
alleged  is  not  the  proper  subject  of  a  counterclaim  in  the  action.'* 

1.  In  Minnesota  an  unverified  answer  Defect  of  Partiei.  —  An  objection  to  a 
selling  up  a  counterclaim  is  a  nullity  counterclaim  on  the  ground  of  a  defect 
and  must  be  so  treated  unless  the  plain-  of  parties  is  waived  if  not  taken  by  re- 
tiff  by  some  act  so  recognizes  its  valid-  ply  or  demurrer.  Akerly  v.  Vilas,  21 
ity  as  a  plea  as  to  preclude  him  from  Wis.  377;  Talmage  v,  Bierhause,  103 
raising  the  objection  of  want  of  verifi-  Ind.  270. 

cation.  Thompson  v.  Killian,  25  Minn.  In  Kentucky  an  objection  for  want 
III.  of  a  necessary  party  to  an  answer  set- 
In  Iowa,  however,  it  is  held  that  ting  up  a  counterclaim  must  be  taken 
since  a  set-off  pleaded  by  a  defendant  in  one  of  the  modes  prescribed  I  v  the 
is  in  the  nature  of  a  cross-action,  and  code,  and  if  not  thus  taken  it  is  waived, 
not  a  defense  to  the  petition,  a  sel-off  Taylor  v.  Stowell,  4  Met.  (Ky.)  175. 
need  not  be  under  oath  even  where  the  Defeotive  Notice  of  Recoupment. — If  a 
plaintiff  requires  an  answer  under  oath  j  notice  of  recoupment  given  with  a  plea 
and  it  is  error  for  the  court  to  strike  a  of  the  general  issue  is  defective  the 
set-off  from  the  files  on  the  ground  plaintiff  must  object  lo  it  on  that 
that  it  is  not  under  oath.  Innes  v,  ground,  and  if  he  doesnotso  object  he 
Krysher,  9  Iowa  295.  will  be  held  to  have  waived  the  ob- 
Kansas  —  Verification  Hot  Beqnired  in  jeciion.  McHardy  v,  Wadsworth,  8 
Justice's  Court.  —  A  defendant  in  an  ac-  Mich.  349. 

tion  brought  against  him  upon  an  ac-  Justice's  Court  —  Pleading  Treated  as 

count,  duly  verified,  before  a  justice  of  Amended.  —  In  an  action  in  a  justice's 

the  peace,  has  the  right  in  the  justice*s  court,  a  counterclaim,  though  not  well 

court,  and  also  upon  appeal  in  the  Dis-  pleaded,  may  be  treated  as  having  been 

trict  Court,  to  introduce  evidence  to  amended  if  the  plaintiff  raises  no  ob- 

proveany  set-off  or  counterclaim  which  jection  on  that  ground,  and  if  the  facts 

he  may   have    against    the    plaintiff,  proved  by  the  defendant  on  the  trial 

although   he  has   not  dented  by   afii-  constitute  a  good  counterclaim.     Wil- 

davit  the   correctness  of  the  account  Hams  v.  Wieting,  3  Thomp.  &  C.  (N. 

sued  on.     Baughman  v.  Hale,  45  Kan.  Y.)  439. 

453.  4.  Rothschild   v.   Bruscke,    131    111. 

Claim    Against    Decedent's    Estate.—  265;    Lee  v.  Russell,  (Ky.  1897)388. 

Where  a  defendant  seeks  to  plead  by  W.  Rep.  874;  Talty  v.  Torling,  (Minn, 

way  of  counterclaim  or  set-off  a  claim  1900)  82  N.  W.  Rep.  632;    Walker  v. 

against  the  estate  of  a  decedent,  such  Johnson,  28   Minn.    149;    Mississippi, 

claim  should  be  verified  and  proved  in  etc..  Boom  Co.  v.  Prince,  34  Minn.  71; 

the  manner  required  by  law  and  filed  Lace  v.  Fixen,  39  Minn.  46;  Warner  v, 

with  the  answer.     An  affidavit  in  the  Foote,  40  Minn.  176;  Puffer  v,  Lucas, 

body  of  the  answer  is  not  sufficient.  loi  N.  Car.  285;  Gillett  z^.  Moody,  (Tex. 

Warfield  v,  Gardner,  79  Ky.  583.  Civ.   App.   1899)  54  S.   W.    Rep.    35; 

8.  Grayson  v,  Buchanan,  88  Va.  251.  Wentworth  v.  King,  (Tex.  Civ.    App. 

8.  Connors  v.  Taylor,  13  Wis.  230;  1899)  49  S.  W.  Rep.  696. 

Ayres  v.  O'Farrell,  10  Bosw.   (N.  Y.)  In    Hew    York    the    cases    are    not 

143;  Bell  V.  Davis.  8  Barb.  <N.  Y.)  210.  altogether  harmonious,  but  the  weight 

See  also  Smith  v.  Countryman,  30  N.  of  authority  seems  to  be  to  the  effect 

Y.  655;  Livingston  v.  Miller,  8  N.  Y.  that  a  failure  to  take  the  objection  be- 

283.  fore  joining  issue  is  a  waiver.     Lud- 
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But  in  other  states  a  failure  to  raise  the  objection  before  joining 
issue  on  the  counterclaim  is  not  a  waiver,  and  the  plaintiff  may 
take  advantage  on  the  trial  of  the  objection  that  the  facts  stated 
do  not  constitute  a  counterclaim,*  or  that  the  matter  set  up  by 
way  of  counterclaim  is  not  admissible  in  the  action.* 

Hot  Ayallable  After  Judgment.  —  Usually  such  objections  cannot  be 
raised  for  the  first  time  after  judgment.' 

2.  Demurrer  —  a.  When  It  Lies.  —  Where  a  set-off  or  counter- 
claim is  on  its  face  insufficient  the  objection  should  usually  be 
taken  by  demurrer."*    Thus,  a  demurrer  will  lie  where  it  appears 

ington  V.  Slauson,  38  N.  Y.  Super.  Ct.  tained  in  the  answer  is  such  as  may  be 

81;  Ayres  v.  O'Farrell,  4  Robt.  (N.  Y.).  lawfully  interposed  in  the  action  is  not 

668;  Thomas  v,  Loaners*  Bans,  38  N.  presented  by  demurrer  or  by  objection 

Y.  Super.  Ct.  466;  Hammond  c.  Terry,  at  the  trial,  it  cannot  be  considered 

3  Lans.  (N.  Y.)i86;  Roscoe  v.  Maison,  on  appeal.    Vann  v.  Rouse,  94  N.  Y. 

(Supm.  Ct.  Spec.  T.)  7  How.   Pr.  (N.  401;  Westervelt  v.   Ackley,   62   N.  Y. 

Y.)  121;  Staples  v,  Anderson,  3  Robt.  505:  Fitzgerald  v.  Cross,  30  Ohio  St. 

(N.  Y.)  327;  Eckert  v.  Gallien.  (Supm.  444;  Barber  v.  Rose,  5  Hill  (N.  Y.)  76; 

Ct.  Spec.  T.)  24  Misc.  (N.  Y.)485;  Van  Dushane  v,   Benedict,   120  U.  S.  630. 

Valen  v.  Laphara,  (N.   Y.   Super.  Ct.  But  see  Jones  v.  Hathaway,  77  Ind.  14, 

Spec.   T.)   13   How.    Pr.   (N.   Y.)  240.  wherein  the  court  said:    "Theobjec- 

But  see  Smith  v.   Hall,  67  N.  Y.  48;  tion  to  a  counterclaim  that  it  does- not 

Mortimer  t/.  Chambers,  63  Hun  (N.  Y.)  state   facts  sufficient  to    constitute  a 

335;   Carpenter  v,  Manhattan  L.  Ins.  cause  of  action  is  not  waived  by  the 

Co.,  22  Hun  (N.  Y.)49.  failure  to  demur  thereto;  but  this  ob- 

1.  Campbell  v.  Routt,  42  Ind.  410;  jection  may  be  made  in  this  court  for 
Brady  v.  Hill,  i  Mo.  315;  Brugman  v.  the  first  time,  by  a  proper  assignment 
Burr,  30  Neb.  406;  Decorah  First  Nat.  of  error,  as  the  appellants  have  done 
Bank    9.   Langhlin,   4    N.    Dak.   391 ;  in  this  case." 

Akerly  v.  Vilas,  21  Wis.  377;  Rood  v.  4.  Illinois,  —  Rothschild  v.  Bruscke, 

Taft,  94  Wis.  380.         -  131  111.  265. 

2.  Macdougall  v.  Maguire,  35  Cal.  Indiana, — Talmage  v.  Bierhause, 
274;     Boil    V,    Simms,    60    Ind.    162;  103  Ind.  270. 

Tracey  v.  Grant,  137  Mass.  181;  Byrd  Iowa,  —  Muir  p.  Miller,  82  Iowa  700. 

V.   Charles,   3  S.   Car.   352;  Orton   v.  Maryland,  —  Dilley    v.   Roman,    17 

Noonan,  30  Wis.  61  r.  Md.  337. 

8.  Motion  for  New  Trial.  —  Where  a  Massachusetts, -^  VionXVLf^xxe    v.   Bos- 
defendant  answered  only  by  way  of  ton,  etc.,   lion  Works,  97  Mass.  502; 
general  denial,  but  at  the  trial  intro-  Grew  v.  Burditt,  9  Pick.  (Mass.)  265. 
duced    without    objection     from    the  Minnesota,  —  Mealey    v.   Nickerson, 
plaintiff  evidence  tending  to  establish  44  Minn.  430;  Lace  v,  Fixen,  39  Minn, 
a  counterclaim,  it  was  held  that  an  ob-  46;    McLane  v,   Kelly,  72  Minn.  395; 
jection  to  the  introduction  of  such  evi-  Jones  v.  Swank,  54  Minn.  259. 
dence  was  too  late  when  made  for  the  Missouri,  —  Kinney  v.  Miller,  25  Mo. 
first  time  on  a  motion  for  a  new  trial.  576;  Cutler  p.  Cook,  77  Mo.  388. 
Feidler  v,  Motz,  42  Kan.   519.       See  Nebraska, — Brugman    v.    Burr,   30 
also  Merritt  v.  Seaman,  6  Barb.  (N.  Neb.  406. 

Y.)  330;  Sterling  Organ  Co.  v.  House,  New  Mexico.  — Leyser  v,  Rindskopf, 

25  W.  Va.  64.  3  N.  Mex.  233;    U.  S.  v,  Howland,  i 

After    CavM    demanded.  —  Where    a  N.  Mex.  550. 

judgment  is  reversed  on  appeal  and  New  York,  —  Cragin    v,   Lovell,  88 

the  cause  is  remanded  for  a  new  trial,  N.  Y.  258;  Boreel  v.  Lawton,  90  N.  Y. 

the  plaintiff  should  not  then  be  per-  293:  Fettretch  r.  McKay,  47  N.  Y.  426: 

mitted  to  withdraw  his  reply  to  the  de«  Pecke  v.  Hydraulic  Constr.  Co.,  23  N. 

fendant's  counterclaim  and  demur  to  Y.  App.  Div.  393;  Schaefer  r.  Empire 

it   for  a  defect  of  parties.     Akerly  v.  Lithographing  Co.,  28  N.  Y.  App.  Div. 

Vilas,  21  Wis.  377.  469;  Tailor  v,  Spaulding,  (N.  Y.  Super. 

Hot  Available  on  Appeal.  —  Where  the  Ct.  Spec.  T.)  12  Ci^.  Pro.  (N.  Y.)  123; 

qaestion  whether  a  counterclaim  con-  Moody  v,  Steele,  (N.  Y.  City  Ct.  God. 
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on  the  face  of  the  counterclaim  that  the  court  has  not  jurisdiction 
of  the  subject  thereof  *  or  that  the  matter  alleged  does  not  con- 
stitute a  counterclaim  which  may  properly  be  set  up  in  the 
action.*    A  set-off  or  counterclaim  being  in  the  nature  of  a  cross- 

T.)  II  Civ.  Pro.  (N.  Y.)  205;  Grange  v.  that  it  is  "  insufficieat  m  law  upon  the 

Gilbert,  (Supm.  Ct.  Spec.  T.)  10  Ci(^.  face  thereof."    *' InsuflSciency  inlaw," 

Pro.  (N.  Y.)98;  BeH  v,  Lesbini,  (N.  Y.  in  ihis  connection,  means  insufficient, 

Cii7  Ct.  Spec.  T.)  4  Civ.   Pro.  (N.  Y.)  the  facts  being  admitted,  to  constitute 

367;  De  Forest  v.  Andrews.  (Supm.  Ct.  a  counterclaim  to  the  cause  of  action 

Spec.  T.)  27  Misc.  (N.  Y.)  145;  Lehmair  alleged    in   the  complaint.       Otis    v, 

V.  Griswold,  40  N.  Y.  Super.  Ct.  100;  Shantz,  (Sapm.  Ct.  Gen.  T.)  8  N.  Y. 

Thomas  v,  Loaners'    Bank,  38  N.  Y.  Supp.  293. 

Super.  Ct.  466:  Collins  v.  Suau,  7  Robt.  West  Virginia  —  Speoification  of  Set-off. 
(N.  Y.)  94;  Otis  V,  Shantz,  (Supm.  Ct.  — The  proper  method  of  raising  the 
Gen.  T.)  8  N.  Y.  Supp.  293;  Van  Valen  question  whether  a  specification  of  set- 
V,  Lapham,  5  Duer  (N.  Y.)  689;  Pea-  off  is  sufficient  is  by  moving  to  exclude 
body  V.  Beach,  6  Duer  (N.  Y.)  53,  3  from  the  jury  evidence  offered  there- 
Abb.  Pr.  (N.  Y.)  353;  Drake  v.  Cock-  under,  and  it  is  irregular  to  demur  to 
roft,  4  £.  D.  Smith  (N.  Y.)  34.  such  specification  of  set-off;  but  if  a 
North  Carolina,  —  Russell  v,  Koonce,  formal  plea  of  set-off  is  filed  the  proper 

104  N.  Car.  237;  Bazemorev.  Bridgers,  way  of  testing  its  sufficiency  is  by  de- 

105  N.  Car.  191;  General  Electric  Co.  v,  murier.  Choen  v.  Guthrie.  15  W.  Va. 
Williams,  123  N.  Car.  51.  100. 

North  Dakota.  —  Decorah  First  Nat.  1.  Cragin  v,  Lovell,  88  N.  Y.  258. 

Bank  v,  Laughlin,  4  N.  Dak.  391.  Claim  in  Ezoom  of  Court's  Jniisdiotion. 

Oregon, — Wait  v,  Wheeler,  etc.,  Mfg.  —  The  objection  that  the  defendant  in 

Co.,  23  Oregon  297;  Sears  t/.  Martin,  his  counterclaim  seeks  to  assert  a  claim 

22  Oregon  311.  for  an  amount  in  excess  of  the  court's 

Washington.  —  Caine  v,  Seattle,  etc.,  jurisdiction  may  be  taken  by  demurrer. 

R.  Co.,  12  Wash.  596;  Phillips  v.  Port  General  Electric  Co.  v,  Williams,  123 

Townsend     Lodge    No.    6,    8    Wash.  N.  Car.  51. 

529.  2.  Iowa.  —  Muir  v.  Miller,  82  Iowa 

West  Virginia. — Choen  v,  Guthrie,  700. 

15  W.  Va.  100.  Massachusetts. — Montagues.  Boston, 

Wisconsin.  —  Dietrich    v.    Koch,   35  etc..  Iron  Works,  97  Mass.  502;  Grew 

Wis.  618.  V.  Burditt,  9  Pick.  (Mass.)  265. 

United  States,  —  Ecorse  Transp.  Co,  Minnesota,  —  Lace  v.  Fixen,  39  Minn. 

V,  Earhart,  96  Fed.  Rep.  925.  46;    McLane  v,   Kelly,  72  Minn.  395; 

Another  Action  Pending. —  Under  the  Jones  v.  Swank,  54  Minn.  259. 

Washington     statute    which    provides  Missouri,  —  Cutler  v.  Cook,  77  Mo. 

that  the  defendant  may  demur  to  the  388;  Kinney  v.  Miller,  25  Mo.  576. 

complaint  when  it  shall  appear  upon  New    York,  —  Boreel  v,  Lawton,  90 

the  face  thereof  that  there  is  another  N.  Y.  293;  Tailor  v.  Spaulding,  (N.  Y. 

action  pending  between  the  same  par-  Super.  Ct.  Spec.  T.)  12  Civ.  Pro.  (N. 

ties  for  the  same  cause,  and  that  when  Y.)  123;  Pecke    v.   Hydraulic  Constr. 

the  objection  does  not  appear  upon  the  Co.,  23  N.  Y.  App.   Div.  393:  Grange 

face  of  the  complaint  it  may  be  taken  v,  Gilbert.  10  Civ.  Pro.  (N.  Y.)98;  Bell 

by   answer,    the   plaintiff  may  in  the  v.  Lesbini,  (N.  Y.  City  Ct.  Spec.  T.)  4 

same  way  interpose  the  objection  of  Civ.  Pro.  N.  Y.)367;  Collins  «/.  Suau, 

another  action  pending  to  a  counter-  7  Robt.  (N.  Y.)  94;  Drake  v,  Cockroft, 

claim  set  up  by  the  defendant,  since  4  E.  D.  Smith  (N.  Y.)  34. 

a  counterclaim  is  in  the  nature  of  a  North  Carolina,  —  Russell  z/.  Koonce, 

cross  complaint,  and  as  to  such  counter-  104  N.  Car.  237;  Bazemore  v,  Bridgers, 

claim  the  plaintiff  is  really  the  defend-  105  N.  Car.  191. 

ant.     Caine  v.  Seattle,  etc.,  R.  Co..  12  North  Dakota.  —  Decorah  First  Nat. 

Wash.  596.  Bank  v.  Laughlin,  4  N.  Dak.  391. 

Xoaning  of  *'Insnffioient  in  Law.**—  ^^Mi//^/o/f.— Phillips  f.  Port  Town- 

Under  Code  Civ.  Pro.  N.  Y.   §  494,  the  send  Lodge  No.  6,  8  Wash.  529. 

plaintiff  may  demur  to  a  counterclaim  Wisconsin,  —  Dietrich    v.    Koch,   35 

contained  in  the  answer  on  the  ground  Wis.  618. 
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action,  a  demurrer  thereto  will  usually  be  governed  by  the  same 
principles  controlling  a  demurrer  to  a  complaint  or  declaration, 
and  will  be  available  only  where  it  would  lie  if  the  defendant 
should  bring  an  independent  action  on  his  demand.* 

Connterdaim  Bet  ITp  with  DefexuiTe  Hatter.  —  Where  counterclaims  are 
set  up  in  connection  with  averments  and  denials  made  by  way  of 
defense,  the  court  must,  on  demurrer,  isolate  the  counterclaims 
from  all  other  parts  of  the  answer  and  treat  each  counterclaim  as 
if  it  stood  alone  and  constituted  the  whole  defense  to  the  action.* 

United  States,  —  Ecorse  Transp.  Co.  ages,    even    if   they  are  obscurely   or 

V.  Earharc,  96  Fed.  Rep.  925.  vaguely  set  forth,  the  answer  is  noi  for 

Canse  of  Action  Vot  Based  on  Same  that  reason  demurrable.     Hammond;'. 

Traniaotion.  —  The  objection   that   the  Earle,  (Supm.   Ct.  Spec.   T.)  58  How. 

counterclaim  is  not  based  on  a  cause  Pr.  (N.  Y.)  426. 

of  action  arising  out  of  the  transaction  Facts  Showing  Defendant  Entitled  to 

set  forth  in  the  complaint  and  that  it  SOme  Relief.  —  A   counterclaim    which 

is  therefore  not  such  a  demand  as  can  states  facts  showing  that  the  pleader 

be  set  up  by  a  counterclaim  may  be  is  entitled  to  some  relief,  although  not 

taken     by    demurrer.       Bazemore    v,  to  all  tlemanded,  will  withstand  a  de- 

Bridgers,    105    N.    Car.    191;    Russeli  murrer.     Crecelius'z'.  Mann,  84   Ind. 

V.  Koonce,  104  N.  Car.  237;  Jones  v,  147. 

Swank,  54  Minn.  259.  Qnestions  Which  Mnst  Be  Baised  by 

Action  on  Contract  —  Connterdaim  on  Reply. —  Where,  in  a  suit  on  an  admin- 
Tort. —  Where  in  an  action  founded  on  istrator's  bond,  the  defendant  pleaded 
contract  the  defendant  attempts  to  set  by  way  of  counterclaim  payments  of 
up  a  counterclaim  founded  on  a  tort,  a  claims  against  the  estate,  it  was  held 
demurrer  will  lie  to  the  counterclaim  that  if  the  plaintiff  wished  to  set  up 
on  the  ground  that  it  cannot  properly  that  the  administrator  had  paid  such 
be  set  up  in  such  action.  Bell  t/.  Les-  claimants  more  than  they  were  en- 
bini,  (N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  titled  to  receive  by  reason  of  the  insolv- 
Pro.  (N.  Y.)  367.  CDcy  of  the  estate  such  facts  should  be 

Claim  for  Unliquidated  Damages.  —  A  set  forth  in  a  reply,  and  not  by  demur- 
demurrer  may  be  sustained  on  the  rer.  State  v.  Barrett,  12 1  Ind.  92. 
ground  that  the  defendant's  demand  is  Where  the  defendant  interposes  as 
for  unliquidated  damages  and  there-  an  equitable  counterclaim  a  judgment 
fore  cannot  be  the  subject  of  a  set-off.  of  which  he  is  the  assignee,  and  alleges 
Montague  v.  Boston,  etc..  Iron  Works,  that  the  plaintiff  is  insolvent,  and  it 
97  Mass.  502.  does  not  appear  on  the  face  of  the  an- 

1.  See  generally  article  Demurrers  swer  that  the  defendant  purchased  the 

AT    Common    Law    and    under    the  judgment  with  knowledge  of  the  plain- 

CoDES,  vol.  6,  p.  292.  tiff's  insolvency  and   for  the  express 

A  Bemnrrer  Will  Not  Lie  to  a  Part  of  purpose  of  using  it  as  an  offset,  these 

what   was  alleged   as    constituting  a  questions  must  be  raised  by  reply,  not 

counterclaim.      Dean   v.    Howard,   49  bv  demurrer  to  the  answer.     Clark  v, 

Minn.  350.  King,  2  N.  Dak.  103. 

Duplicity  in  a  Counterclaim  cannot  be  2.  Roldan  v.   Power,  (N.  Y.  Super, 

reached    by    a    demurrer.      Jones    v,  Ct.  Spec.  T.)  14  Misc.  (N.  Y,)48o. 

Hathaway,  77  Ind.  14.  Averment  of  Defensive  Matter  by  Way 

Hew  York  —  Defect  of  Parties.  —  A  de-  of  Set-off.  —  The  fact  that  matters  con- 
murrer  to  a  counterclaim  on  the  siituting  a  defense  are  averred  in  the 
ground  that  there  is  a  defect  of  parties  answer  by  way  of  set-off  or  counter- 
is  not  permissible  under  Code  Civ.  Pro.  claim  is  not  a  ground  of  demurrer. 
N.  Y.,  g  495.  Drake  v,  Satterlee,  Wait  v.  Ferguson,  (C.  PI.  Spec.  T.)  14 
(Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp.  Abb.  Pr.  (N.  Y.)  379. 
334.  Separate  Demnrrers  to  Coimterolaim  and 

Facta  Obsonrely  or  Vaguely  Set  Forth.  Defense.  —  Where   the  same  matter  is 

—  Where  the  facts  alleged  in  an  an-  pleaded  in  the  answer  separately  as  a 

swer  are   sufficient   to  entitle  the  de-  counterclaim  and  also  as  a  defense, 

fendant  to  a  recoupment  of  his  dam-  and  separate  demurrers  are  interposed, 
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b.  Effect  of  Demurrer.  —  On  demurrer  to  a  counterclaim 
the  substantial  sufficiency  of  the  pleading  is  the  only  question 
raised/  and  all  matters  well  pleaded- are  taken  as  admitted.* 

Demnrrer  Beoohing  Back.  —  It  has  been  said  that  as  a  counterclaim 
is  a  new  action  grafted  upon  the  original  one,  a  demurrer  thereto 
will  not  reach  back  to  the  complaint;'  but  by  the  weight  of 
authority,  if  the  complaint  discloses  want  of  jurisdiction  or  fails 
to  state  a  cause  of  action,  a  demurrer  to  the  counterclaim  will 
reach  such  defect,*  and  such  is  certainly  the  case  where  the  same 
facts  set  up  as  a  counterclaim  are  also  pleaded  as  a  defense.* 

c.  Form  of  Demurrer.  —  A  counterclaim  or  set-off  being  in 
the  nature  of  a  declaration  or  complaint,  a  general  demurrer  to 
the  answer  will  not  be  sustained  where  some  portions  of  the 
counterclaim  are  good,*  or  where  the  answer  contains  other  dis- 
tinct defenses.'' 

the  court  may  overrule  the  demurrer  6.  Dietrich  v,  Koch,  35  Wis.  618. 
to  the  counterclaim  and  sustain  the  de-  6.  Black  River  Imp.  Co.  v.  Holvtray, 
murrer  to  the  defense  where  one  is  85  Wis.  344,  wherein  it  was  held  that 
good  and  the  other  is  bad.  Pecke  v.  the  fact  that  a  portion  of  a  counter- 
Hydraulic  Consir.  Co.,  (Supm.  Ct.  claim  constitutes  an  independent  cause 
Spec.  T.)  21  Misc.  (N.  Y.)  712.  of  action  not  arising  from  or  connected 

1.  Andre  v.  Morrow,  65  Miss.  315,  7  with  the  cause  of  action  in  suit  does 
Am.  St.  Rep.  658.  not  make  the  counterclaim  subject  to 

2.  Kershaw  v.  Merchants'  Bank,  7  generaldemurrer  where  other  portions 
How.  (Miss.)  386,  40  Am.  Dec.  70;  thereof  state  a  cause  of  action  arising 
Myers  v.  Estell,  47  Miss.  4;  Pecke  7'.  from  or  connected  with  the  cause  of 
Hydraulic  Constr.  Co.,  23  N.  Y.  App.  action  sued  on.  See  also  Mercein  v, 
Div.  393;  Romaine  ik  Brewster,  (N.  Y.  Smith,  2  Hill  (N.  Y.)  210;  Shearman  v. 
City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  531.  Fellows.  5  Blackf.  (Ind.)459. 

DefexiBive  Part  of  Answer  Not  Gonsid-  In  Texas  the  objection  that  a  cross- 

ered.  —  Upon  a  demurrer  to  a  counter-  demand  did  not  arise  out  of  the  trans« 

claim    the    defensive    portion   of    the  action  on  which  the  suit  is  founded 

answer  will  not  be  considered,  except  cannot  be  taken  by  general  demurrer, 

for  the  purpose  of  making  certain  what  Such  objection  must  be  taken  by  special 

might  otherwise  be  regarded  as  indefi-  demurrer.     A.  B.  Frank  Co.  v.  A.  H. 

nite  and  uncertain  in  the  counterclaim.  Motley  Co.,  (Tex.  Civ.  App.  1896)  37  S. 

Weatherby  v.  Meiklejohn,  56  Wis.  73.  W.  Rep.  868;  Wentworthv.  King.  (Tex. 

8.  Anderson    Bldg.,   etc.,    Assoc,  v.  Civ.  App.  1899)49  S.  W.  Rep.  696. 

Thompson,  88  Ind.  405.     See  also  Gra-  Conrt  Hay  Direot  Amendment. — Where 

ham  V,  Dunnigan,  6  Duer  (N.  Y.)  629;  a  part  of  a  plea  in  recoupment  is  good 

Ayres  v.  O'Farrell,  10  Bosw.  (N.  Y.)  in  substance  a  general  demurrer  there- 

143.  to,  or  a  motion  to  dismiss,  should  be 

4,  Lawer^  Hyde,  39  Wis.  345;  Parker  overruled,  but  in  such  a  case  the  court 

V.  Turner,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  may  and  ought  to  direct  the  correction 

St.   Rep.   500;  Williams  v.  Boyle,  (C.  of   looseness  and    uncertainly   in   the 

PI.  Gen.  T.)  i  Misc.  (N.  Y.)  364;  Bam-  plea,   and   on    refusal   by   counsel   to 

berger  v.  Oshinsky,  (Supm.  Ct.  Spec,  make  a  reasonable  and  proper  amend- 

T.^  21   Misc.  (N.  Y.)  716;  Corning  I/,  ment  the  court  is  warranted  in  striking 

Roosevelt,  (Supm.  Ct.  Spec.  T.)  18  Civ.  out  the  plea  as  if  standing  on  special 

Pro.  (N.  Y.)  399.  demurrer.     Finney  v,  Cadwallader,  55 

Where  One  Count  of  Complaint  Good.  —  Ga.  75. 

A  demurrer  to    counterclaims    inter-  7.  Montague   v,    Boston,   etc..    Iron 

posed  generally  to  an  action  cannot  be  Works,  97  Mass.  502.  wherein  it  was 

supported  as  a  demurrer  to  the  com-  held  that  where  the  defendant  pleads 

plaint  if  any  one  of  the  several  counts  se^reral  distinct  defenses  divisible   in 

in  the  complaint  is  good.     Noonan  v,  their  nature,  an  objection  to  a  set-oS 

Orton,  30  Wis.  356.  claimed  should  be  taken  by  a  special 
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Qpeot^risf  Objtctions.  —  The  demurrer  should  point  specifically  to 
the  counts  or  counterclaims  at  which  it  is  aimcd,^  and  should 
specify  the  objections  thereto,  otherwise  it  may  be  disregarded.* 

d.  Reply  and  Demurrer  at  Same  Time.  —  Distinct  matters 
set  up  in  a  plea  of  set-ofT  or  counterclaim  are  like  several  counts 
in  a  declaration  or  complaint,  and  where  some  of  them  are  suffi- 
cient and  others  are  insufficient  the  plaintiff  may  reply  to  the 
good  parts  and  at  the  same  time  demur  to  the  others.' 

e.  Effect  of  Overruling  or  Sustaining  Demurrer.— 

Where  %  Bemvrer  to  a  Consterolaim  It  Overnaod  the  plaintiff  may  be  per- 
mitted on  terms  to  withdraw  his  demurrer  and  put  in  a  reply.* 

Wliere  the  Bemvrtr  le  Sosteiiied  it  is  irregular  for  the  plaintiff  to  enter 
up  judgment  thereon  with  costs  while  other  issues  of  fact  remain 
undisposed  of.^ 

3.  Motion  to  Strike  Ont.  —  If  the  counterclaim  contains  a  cause 

demurrer  rather  than  by  a  general  de-  8.  Shearman  v.  Fellows,  5  Blackf. 
murrer  to  the  whole  pleading;  and  it  (Ind.)  459;  Hearn  v.  CuUin,  54  Md. 
is  no  objection  to  a  demurrer  to  such  533:  Kinney  v.  Miller,  as  Mo.  576. 
parts  of  the  plea  that  the  other  parts  Beply  and  I>«miUTer  to  Sane  Matter.  — 
thereof  are  not  replied  to.  In  South  Carolina,  under  Code  Civ. 
1.  Kinney  v.  Miller,  25  Mo.  576.  Pro.,  §  174,  when  the  plaintiff  is  in 
8.  SafTord  v.  Snedcker,  (Supm.  Ct.  doubt  whether  new  matter  set  up  in 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  364;  Mer>  the  answer  constitutes  a  coaolerclaim, 
cein  V.  Smith,  3  Hill  (N.  Y.)  210.  be  may  both  reply  to  such  .alleged 
Insuffieient  Demurrer.  —  A  demurrer  counterclaim  and  at  the  same  time 
to  a  counterclaim  on  the  ground  that  demur  thereto  upon  the  ground  that 
**  it  is  not  of  the  character  specified  in  it  does  not  state  facts  sufficient  to  con- 
section  501  of  the  Code  of  Civil  Pro-  stitute  a  counterclaim.  Latimer  v. 
cedure "  is  insufficient.  Eckertv.  Gal-  Sullivan,  30  S*  Car.  113;  Talbott  v, 
lien,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Padgett,  30  S.  Car.  167. 
Y.)  485.  4.  Wells  V,  Henshaw.  3  Bosw.  (N.  Y.) 
Faots  Stated  Presamed  Safioieot. —  635;  Allen  v.  Haskins,  5  Duer  (N.  Y.) 
Where  a  demurrer  to  a  counterclaim  333;  Walling  v.  Schwartzkopf,  44  N. 
states  no  objection  except  that  the  Y.  Super.  Ct.  576;  Eckert  v.  Gallien, 
counterclaim  )s  not  of  the  character  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 
authorized  by  statute,  it  will  be  pre-  485. 

sumed   that    the   facts    stated  in   the  6.  Oesterreiches  v.   Jones,  45   Hun 

counterclaim  are  sufficient  to  constitute  (N.  Y.)  246. 

a  cause  of  action.  Grange  v.  Gilbert,  LiformaUty  in  Bexnuirer  Not  AvaUaUe 
(Supm.  Ct.  Spec.  T.)  10  Civ.  Pro.  (N.  on  Appeal.  —  Where  a  demurrer  to  an- 
Y.)  98.  swers  in  set-ofif  and  counterclaim  was 
For  a  Demurrer  whleh  Was  Held  to  Be  sustained  in  the  lower  court  any  in- 
in  Proper  Form  see  Pecke  v.  Hydraulic  formality  in  such  demurrer  cannot  be 
Con  St  r.  Co.,  23  N.  Y.  A  pp.  Div.  393.  first  asserted  on  appeal  for  the  pur- 
Bight  to  Insiit  on  Other  Oronnds.  •-*  pose  of  upholding  such  answers  when 
Although  the  ground  of  demurrer  they  are  in  fact  insufficient.  Blue  v. 
specifically  alleged  in  a  demurrer  to  a  Capital  Nat.  Bank,  145  Ind.  518. 
set-off  or  counterclaim  is  that  the  party  What  Hot  Waiver  of  Exception  to  Bnl- 
interposing  the  set-off  or  counterclaim  ing.  —  Where  a  demurrer  to  a  counter- 
had  no  legal  capacity  to  do  so  in  the  claim  as  set  up  in  one  paragraph  of  the 
case  at  bar,  still  such  averments  in  the  answer  was  sustained,  it  was  held  that 
demurrer  do  not  deprive  the  plaintiff  the  defendant  did  not  waive  bis  except 
of  his  right  to  insist  that  the  facts  set  tion  to  the  ruling  by  afterwards  filing 
forth  in  the  set-off  or  counterclaim  are,  an  amendment  to  another  paragraph 
in  themselves,  insufficient  to  bar  the  of  his  answer  in  which  amendment 
action.  Barnet  v.  Mnncie  Nat.  Bank,  there  was  no  reference  to  the  counter- 
9S  U.  S.  555.  claim.     Folsom  r.  Winch,  63  Iowa  477. 
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of  action,  and  is  not  subject  to  the  operation  of  a  demurrer,  but 
contains  matter  which  would  be  stricken  out  if  contained  in  a 
petition,  such  matter  may  be  reached  by  a  motion  to  strike  out.* 
But  where  it  is  doubtful  whether  matter  pleaded  in  the  answer 
does  or  does  not  constitute  a  valid  counterclaim,  the  question 
should  be  raised  by  demurrer  and  not  by  motion  to  strike  such 
matter  from  the  answer.* 

Set-off  Hot  Anthoriied  in  Action.  —  Where  a  set-ofT  or  counterclaim  is 
set  up  in  an  action  in  which  it  is  not  authorized,  it  is  properly 
stricken  out  on  motion.' 

Whore  a  Bet-off  Ii  on  Iti  Faoe  Proper  in  Form  it  can  be  met  only  by  a 
reply,  and  not  by  a  motion  to  strike  out."* 

4.  Motion  to  Hake  More  Definite  and  Certain.  —  Where  the  defend- 
ant's pleading,  though  stating  the  main  facts  which  would  con- 
stitute an  affirmative  cause  of  action,  is  yet  not  sufficiently  definite 
and  certain  to  enable  the  plaintiff  to  understand  it  or  to  raise  a 
clear  and  precise  issue,  the  remedy  of  the  plaintiff  is  by  motion 
to  make  more  definite  and  certain.^ 

1.  Kinney  v.  MtUer,  25  Mo.  576.  by  way  of  recoupment.     To  the  same 

Impertinent  Answer. —  Where  the  an-  effect  see  Atlanta  Glass  Co.  v.  Noizet. 

swer  Is  purely  frivolous  and  impertl-  88  Ga.  43. 

nent  the  court  will,  upon  a  proper  ap-  No  Formal  Ezoeption  to  Baling^  Neoee- 

plication,  order  that  it  be  expunged,  sary,  —  A  motion  to  strike  out  of  the  an- 

Fry  V.   Bennett,   5  Sandf.  (N.  Y.)  54.  swer  new  matter  alleged   by  way  of 

But  see  Fettretch  v.  McKay,  47  N.  Y.  counterclaim  is  in  effect  a  demurrer  to 

426.  the  counterclaim  on  the  ground  that  it 

Irrelevant  AUegatione. —  A  motion  to  does  not  state  facts  sufficient  to  con- 
strike  out  irrelevant  allegations  may  stitute  a  cause  of  action  against  the 
be  made.  Brugman  v.  Burr,  30  Neb.  respondent,  and,  like  a  demurrer, 
406.  when  overruled  or  sustained  will  be 

Blfeotof  Failure  to  Hoye.  —  Where  the  deemed  excepted  to  without  a  formal 

allegations  of  a  counterclaim  are  nu-  bill  of  exceptions,  and  the  questions 

mcrous,  and  some  of  them  appear  to  presented  come  properly    before    the 

be  supeifluous,  the  plaintiff  may  move  court  on  appeal  from  the  judgment 

to  have  certain  parts  thereof  stricken  Dodson  v.  Nevitt,  5  Mont.  518. 

out;  out  where  he  fails  to  make  such  In  Louisiana  it  is  held  that  the  strik- 

motion  and   replies  generally  to  the  ing  out  of  a  plea  in   reconvention  is 

counterclaim,  all  its  incongruities  will  equivalent  to  excluding  testimony  to 

be  overlooked,  and  the  only  question  sustain  it,  but  the  latter  is  deemed  the 

to  be  determined  will  be  whether  the  better  practice.     Lallande  t/.  Ball,  20 

facts  therein  set  out,  if  true,  constitute  La.  Ann.  193,  following  Jonau  v.  Fer- 

a  counterclaim   to   the  claim   of    the  rand,  3  Rob.  (La.)  364. 

plaintiff.     Niver  v.  Nash,  7  Wash.  558.  3.  Drake  v.  Cocicroft,  4  E.  D.  Smith 

Where  a  Set-oif  Is  Erroneously  Stricken  (N.  Y.)  34;  Decorah  First  Nat.   Bank 

Out  such  error  is  not  material  if  it  does  v.  Laughlin,  4  N.  Dak.  391. 

not  affect  or  prejudice  in  any  way  the  8.  fenkins  v.  Barrows,  73  Iowa  438; 

substantial   rights  of    the  defendant.  Exiine  v,  Lowery,  46  Iowa  556;  Boil  v. 

Challis  V,  Wylie,  35  Kan.  506.  Simms,  60  Ind.  162;  Howlett  v,  Dilts, 

In   Cooke  v.   Preble,  80  111.  381,  it  4  Ind.  App.  23;  Fergus  Printing,  etc., 

was  held  t  hat  an  irregularity  in  sirik-  Co.  v.  Otter  Tail  County,  60  Minn.  212; 

ing  a  plea  of  set-off  from  the  files  in-  Barr  v.  Post,  56  Neb.  698;  McKinnon 

stead  of  disposing  of  it  by  demurrer  w.  Morrison,  104  N.  Car.  354. 

would  not  cause  a  reversal  of  the  judg-  4.  Citizens'  Bank  v.  Carey,  (Indian 

roent,  it  appearing  that  all  the  matters  Ter.  1899)  48  S.  W.  Rep.  1012. 

presented   by  such  plea  were  received  5.  Himmond   v.   Earle,  (Supm.  Ct. 

and  considered  under  the  general  issue  Spec.   T.)  58   How.    Pr.   (N.  Y.)  426; 
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X.  AHElTDMEirTS — 1.  In  OeneroL — Answers  containing  demands 

for  affirmative   relief    by   way  of    set-off   or  counterclaim    are 
amendable  in  proper  cases ; '  and  the  same  is  true  of  pleas  in 

Feitretch   v,    McKay,   47   N.    Y.   426;  virtue  of  Stac.  Wis;.,  §  2656,  subditr.  3, 

Walling  V.   Schwartzkopf,   44    N.   Y.  it  was  not  an  abuse  of  discretion  for 

Super.   Ct.   576;  Currie  v.   Cowles,  6  the   trial   court  to  permit  an  ainend- 

Bosnr.  (N.  Y.)  452;  Thomas  v.  Loan-  ment    of    the    answer    setting    up    a 

ers'  Bank,  38    N.  Y.  Super.   Ct.  466;  counterclaim  for  the  plaintifi*s  breach 

Chamboret  v.  Cagney,  2  Sweeny  (N.  of  the  contract  of  agency. 

Y.)  378;    Smith   V.    McGregor,   96  N.  In  Erode k  v.  Farnum,  11  Wash.  565, 

Car.  loi;  Schweickhart  v,  Stuewe,  71  the    owner    of    a     building    brought 

Wis.  I.  against  several  defendants   who  had 

Motion  for  Bill  of  Partioulan.  —  Where  contracted  to  construct  the  building  an 

the  facts  on  which  the  counterclaim  is  action  for  damages  resulting  from  the 

based  are  not  stated  in  detail,  but  the  useof  defective  materials  therein.   One 

cause  of  action  is  stated  with  sufficient  of  the  defendants,  who  was  a  surety 

definiteness  to   make  apparent   what  on  the  bond  of  his  codefendant,  set  up 

the     defendant     claims,    the     proper  a  counterclaim  founded  upon  a  second 

remedy  of  the   plaintiff  is   not   by   a  contract   which   he  alleged   had   been 

motion  10  make  the  averments  of  ihe  entered  into  between  himself  and  the 

counterclaim  more  definite  and  certain,  plainiifT  in  regard  to  the  construction 

but  by  a  motion  to  compel  the  defend-  of  the  same  building,  and  upon  the 

ant   to   furnish   a   bill   of   particulars,  trial  he  moved  for  leave  to  amend  his 

Rouget  V.  Haight,  57  Hun  (N.  Y.)  119  answer  so  as  to  set  up  an  additional 

1.  Gerdtzen   z\    Cockrell,    52   Minn,  counterclaim  in  behalf  of  all  the  de- 

50T;  Liljengren  Furniture,  etc.,  Co.  v.  fendants  under  the  original  contract. 

Mead.   42    Minn.   420;    Wilkerson    v.  On  appeal  it  was  held  that  rhe  motion 

Farnham,  82  Mo.  672;  Kinney  v.  Miller,  should  have  been  granted  by  the  trial 

25   Wo«   576;  Fallon   v.  Stahl,   17  Mo.  court,  since  the  several  defenses,  al- 

App.  475;  Xenia  Branch  of  Ohio  Bank  though  somewhat    inconsistent,    were 

V.  Lee,  2  Bosw.  (N.  Y.)  694;  Harrower  permissible  under  the  Code  of  Practice. 

V,   Heath,   19  Barb.  (N.  Y.)  331;  Van  Amendment  to    Avoid    Yarianoe.  —  A 

Valen  v,  Lapham,  5  Duer  (N.  Y.)  689;  counterclaim   founded  on  a  breach  of 

Bamberger  v,  Oshinsky,   (Supm.    Ct.  warranty     or     false     representations 

Spec.  T.)  21   Misc.  (N.   Y.)  716;    De-  should  set  out  the  warranty  or  repre- 

corah   First  Nat.  Bank  v,  Laughlin,  4  sentations,  and  neither  can  regularly 

N.  Dak.  391.  be  proved  if  not  alleged;  but  if  no  ob- 

Upon  Sustaining  a  Demurrer  the  court  jeciion  is  made,  the  pleader  may  prove 

may  permit  an  amendment.     Starke  v,  other  or  different  false  representations 

Myers,  (Supm.  Ct.  J^pec.  T.)  24  Misc.  or  fraud  from  those  alleged,  and  he 

(N.  Y.)  577.  will  be  entitled  to  have  the  pleading 

fn  Ecorfe  Transp.  Co.  v,  Earhart,  96  amended  so  as  to  make  it  conform  to 

Fed.  Rep.  925,  where  21  appeared  that  the  proof.     Brown  v.  Tuttle,  66  Barb, 

the  matter  pleaded  by  the  defendant  (N.  Y.)  169. 

as  a  counterclaim    was  not   properly  Connterolaim Hatoring After Commenee- 

pleadable  as  a  counterclaim,  but  was  ment  of  Action.  —  In   Montana,   under 

proper  to    be    pleaded    as    defensive  the   provisions  of   the  Code  of  Civil 

matter,   whereby  the  note  sued  upon  Procedure,  a  defendant  cannot  be  per- 

had  been  satisfied  and  discharged,  the  mitted  to  set  up,  by  amendment  of  the 

demurrer  to  the  counterclaim  was  sus-  answer,    a    counterclaim    which    has 

tained,  but  with  leave  to  the  defendant  matured    since  the  beginning  of  the 

to  amend  his  answer  and  set  the  matter  action.     McGuire  v.   Edsall,  14  Mont, 

up  as  a  defense.  359. 

Amendment  Settinff  Up  Coanterclaim.  Alteration  of  Legal  Defense  to  Eqnitable 
—  In  Phoenix  Mut.  L.  Ins.  Co.  v,  Wal-  Coanterclaim.  —  Where  the  defendant's 
rath,  53  Wis.  669,  which  was  an  action  answer  alleged  payments  on  the  judcr* 
in  tort  for  the  conversion  of  money  ment  sued  on,  as  a  legal  defense,  in- 
collected  by  the  defendant  as  agent  of  stead  of  setting  up  the  facts  by  way  of 
the  plaintiff,  it  was  held  that  under  the  equitable  counterclaim,  it  was  held  that 
circumstances  of    the    case,    and    by  such  answer  could  not  be  summarily 
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recoupment,*  pleas  in  reconvention,*  notices  of  set-off  or 
recoupment  accompanying  the  general  issue,*  and  bills  in  equity 
to  obtain  set-offs.* 

2.  Addition  of  Plea  of  Set-off  by  Amendment  —  In  Pennsylvania 
it  has  been  held  that  where  a  defendant  has  filed  a  plea  of  dis- 
count he  cannot  amend  his  pleadings  after  the  close  of  the  plain- 
tiff*s  evidence  by  introducing  a  plea  of  set-off;*  but  in  Georgia 
such  a  plea  may  be  added  to  the  general  issue  by  amendment  at 
any  stage  of  the  cause.* 

3.  Alteration  of  Counterclaim  from  Tort  to  Contract.  —  It  seems 
that  where  a  defendant  has  exercised  the  right  of  election  in 
pleading  a  counterclaim,  as  for  example  by  seeking  to  recover  in 
tort  rather  than  in  contract,  he  should  be  held  to  his  election  and 
should  not  be  permitted  to  avoid  its  effect  by  amendment.'' 

4.  Discretion  of  Court  —  Imposition  of  Terms.  —  The  allowance  of 
motions  to  amend  rests  in  the  discretion  of  the  court,®  and  suit- 
amended  on  ihe  trial  so  as  to  make  it    The  costs  would  be  no  compensation^ 

a   counterclaim    for  specific   perform-  and  this  course  would  be  very  vexa- 

ance.      Stowell     v.    Eldred,    39    Wis.  tious  to  the  plaintiff.     When  the  plea 

614.  intended  to  be  amended  or  altered  con- 

i.  Fontaine  v.   Baxley,  90  Ga.  416;  stitutes  a  defense  against  the  plaintiff's 

Davis  z/.  Bean,  114  Mass.  358.  action,  it  is  proper  that  such  indulgence 

Where  a  plea  of  recoupment  was  de-  should  be  given  on  the  trial,  because 

fective  in  lacking  allegations  identify-  the  defendant  would  be  bound  forever; 

ing  the  contract  sued  on  as  a  part  of  but  where  his  remedy  by  action  re- 

the  contract  described  in  the  plea,  and  mains  open  to  him,  there  is  no  such 

the  breach  of  which  by  the  plaintiff  necessity,  nor  does  justice  require  it; 

was  alleged,  it  was  held  that  the  plea  and   the   permitting  this   plea  on  the 

was  amendable,  and  could  be  amended  trial  would  be  a  source  of  infinite  vexa- 

at  any  time.     Fontaine  v.  Baxley,  90  tion  and  delay,  and  always  puts  it  in 

Ga.  416.  the  power  of  a  defendant,  by  holding 

3.  Cunningham  v.  Wheatly,  21  Tex.  back  the  most  insignificant  and  ground- 
184.  less  claim  of  set-off,  to  baffle  the  plain- 

8.  Powell   V.    Love,    36  W.  Va.   97;  tiff  and  deprive  him  of  the  verdict  of 

McHardy  v,  Wadsworth,  8  Mich.  349.  a  jury  to  whom  he  had  made  out  a 

4.  Pond  V  Smith,  4  Conn.  297.  very  clear  case.*' 

5.  In  Glazer  v.  Lowrie,  8  S.  &  R.  6.  Simon  v,  Myers,  68  Ga.  74,  citing 
(Pa.)  498,  the  court,  in  holding  that  the  Code  Ga.  (1873),  §  3479  (Code  1895, 
defendant  could  not  introduce  a  plea  §  5097). 

of  set-off    by    amendment    after    the        7.  Braithwaite  v.  Akin,  3  N.  Dak. 

plaintiff  had  closed  his  evidence,  said:  365,   in    which    case   the    defendant's 

'*  The  plea  of  set-off  or  defalcation  is  in  counterclaim  set  up  a  cause  of  action 

the  nature  of  an  action.     The  defend-  in  trover  and  the  court  intimated  that 

ant  is  not  bound  to  set  it  off,  and  it  the  defendant  had   irrevocably  made 

would  be  most  unjust  to  suffer  him,  his  election  and  that  he  should  not  be 

under  a  defensive  plea  to  the  plaintiff's  permitted  to  amend  his  answer  so  as 

demand,  to  lay  by  until  the  plaintiff  to  enable  him  to  recover  in  assumpsit 

has  concluded  his  case,  made  out  his  upon  the  theory  that  he  had  wai^^ed 

right  of  action,  and  then  turn  round  the  tort.     Citing  against  the  right  to 

and  say:  '  I  will  now  set  up  a  cause  of  amend  under  such  circumstances,  Terry 

action   against   you;    a    distinct    and  r.  Munger,  121  N.  Y.  161,  and  Fowler 

separate  claim.'     For  this  the  plaintiff  v.  Bowery  Sav.  Bank,  113  N.  Y.  450, 

could  ne^'er  come  prepared,  and  if  the  10  Am.  St.  Rep.  487. 
cause  were  continued  on  account  of        8.  Boyd   v.    Bartleti,    54    Me.    496; 

this  surprise,    he  has  again,   on   the  Gragg  v.   Frye,   32  Me.  283;    Rice  v. 

second   trial,    to    ffo    over    the    same  Grange,    131    N.   Y.    149;    Russell    v. 

ground  —  prove  his  cause  of  action.  Koonce,  104  N.  Car.  237. 
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able  terms  may  be  imposed  upon  the  party  amending.^ 

6.  On  Appeal  or  Hew  Trial  —  On  appeal  from  a  justice's  court 
the  appellate  court  may  allow  the  amendment  of  the  answer  so  as 
to  set  up  a  counterclaim,  even  though  such  amendment  has  been 
refused  by  the  justice;*  and  it  has  also  been  held  that  on  a  new 
trial  in  an  action  of  ejectment  the  defendant  may  amend  his 
answer  by  the  addition  of  an  equitable  counterclaim  for  the 
reformation  of  the  deed  under  which  the  plaintiff  claims.' 

XL  SeflicationobEeflt  — 1.  Necessity  For  •-- a.  In  General. 
—  Since  a  defendant  who  pleads  a  counterclaim  or  set-off  is  con- 
sidered in  respect  to  his  plea  as  standing  in  the  position  of  a 
plaintiff,  it  follows  that  the  party  against  whom  such  claim  is  set 
up  stands  as  a  defendant  in  that  regard,  and  not  only  has  a  right 
to  reply  to  such  plea,*  but  is  absolutely  required  to  do  so  if  he 

1.  ViUs  V,  Mason,  2$  Wis.  310.  plaintiff's  deed  so  as  to  make  it  con- 

2.  Rictiardson  v,  Chynoweib,  26  Wis.     form   to  the  intention  of  the  parties 
656.  appearing  on  its  face«  and  conveying 

On  appeal  from  a  justice's  court  lo  an  undivided  half  of  the  land  only, 

the     Circuit     Court,     the     defendant  Under  these  circumstances  it  was  held 

amended  his  answer  of  counterclaim  that  the  counterclaim  pleaded  in  the 

so  as  to  claim  a  judgment  against  the  amended  answer  was  not  inconsistent 

plaintiff    for    seven    hundred    dollars  with  the  previous  general  denial,  and 

abot^e  the  claim  of  the   plaintiff,  and  that  the  first  trial  and  judgment  did 

the  latter  offered   no  objection  to  the  not  estop  the  defendants  to  set  up  such 

amendment  and  took  no  steps  in  rela-  counterclaim. 

tion  thereto.    After  issue  joined  upon  4.  Barbaroux  v.  Barker,  4 Met.  (Ky.) 

the  answer  the  cause  was  referred  by  47;  Kinney  v.  Miller,  25  Mo.  576;  Mc- 

agreement  to  arbitrators,  whose  deci-  Cann  v.  McLennan,  2  Neb.  286;  Francis 

sion  was  to  be  final.     The  arbitrators  v.  Edwards.  77  N.  Car.  271;  Holding 

heard  the  cause  and  reported  to  I  he  v.   Smith,    i    Murph.    (N.    Car.)    154; 

court  a  finding  in  favor  of  the  defend-  Worth  v,  Fenlress,  i  Dev.  L.  (N.  Car.) 

ant  for  three  hundred  and  ninety-seven  419;  Watts  v.  Greenlee,  2  Dev.  L.  (N. 

dollars  and  sixty-eight  cents.     It  was  Car.)  87. 

held  that  the  plaintiff,  having  failed  to  Kew  York.  —  Under  Code  Civ.  Pro. 

object  at  the  proper  time  to  the  amend-  N.  Y.,  §§  514,  520,  the  plaintiff  is  given 

ment  of  the  defendant's  counterclaim,  twenty  days  within  which  to  reply  to  a 

thereby  waived  the  objection.     Jack-  counterclaim.      See  Cohn  v.  Husson, 

son  V.  Swope,  49  Ind.  388.  (N.  Y.  City  Ct.  Spec.  T.)  66  How.  Pr. 

8,  In  Green   Bay,  etc.,  Canal  Co.  v,  (N.  Y.)  150;  Silliman  v.  Eddy,  (Supm. 

Hewitt,   62   Wis.  316,   which   was  an  Ct.   Spec.   T.)  8  How.  Pr.  (N.  Y.)  122; 

action  in  ejectment,    the   defendants,  Putnam  r.  De  Forest,  (Supm.  Ct.  Spec, 

upon  the  theory  that  the  deed  under  T.)  8  How.   Pr.  (N.  Y.)  146;  Williams 

which  the  plaintiff  claimed  conveyed  v.  Upton,  (County  Ct.)  8  How.  Pr.  (N. 

by  its  terms  only  an  undivided  half  of  Y.)  205;    Rutty   v.    Person,   49  N.  Y. 

the  premises,  and  that  they  themselves  Super.  Ct.  55. 

had  acquired  the  other  undivided  half  Sapplemsntal  Beply—  WhsB  Proper. — 

by  a  subsequent  deed  from   the  same  Where  a  counterclaim  set  up  a  demand 

grantor,    pleaded    merely    a    general  against   the    plaintiff  which,   if    true, 

denial,    but   the   court  construed   the  would  have  entitled  the  defendant  to 

plaintiff's  deed  as  conveying  the  whole  a  judgment,  and  a  supplemental  reply 

of  the  premises.     A  judgment  in  favor  filed  by  the  plaintiff  set  up  payment  of 

of  the  plaintiff  having  been    vacated  this  demand  after  the  service  of  the 

and   a  new    trial    granted   under  the  answer  and  the  first  reply,  it  was  held 

statute,  the  defendants  amended  their  that  such  payment,  having  been  made 

answer    by   setting    up  an    equitable  after  the  first  reply,  and  as  it  consti- 

counterclaim  for  the  reformation  of  the  tuted  a  complete  answer  to  the  coun- 
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wishes  to  controvert  it.* 

Under  Some  statates,  however»  the  defendant  is  allowed  to  take 
advantage  of  a  set-off  by  giving  notice  thereof,*  and  where  such 
is  the  case  no  replication  is  usually  required.' 

In  LoniBiana  replications  are  not  admissibl  j,  and  all  the  allegations 

lerclaim,  was  properly  the  subject  of       Gases  Where  Beply  Neoessary.  —  In  an 

a  supplemental   reply.      Ormsbee   v,  action  to  recover  for  the  price  of  per- 

Brown,  50  Barb.  (N.  Y.)  436.  sonal  property  sold,  an  answrei  setting 

1.  Arkanscu,  —  Reagan  v.  Irvin,  25  up  a  breach  of  warranty  in  respect  to 

Ark.    86;     Heer    Dry    Goods    Co.    «/.  the  quality  of  such  property,  and  daim- 

ShaSer,  51  Ark.  368.  ing    to    recoup   to  that    extent,   is    a 

lorva.  —  Union  Nat.  Bank  v,  Carr,  49  counterclaim  requiring  a  reply,  and  if 

Iowa  359;  Clute  v.  Hazleton,  51  Iowa  not  replied  to  ii  will  be  considered  as 

355;  Innes  v,  Krysher,  9  Iowa  395.  admitted  on  the  trial.    Lemon  z/.  Trull, 

Kentucky,  —  Taylor  v.  Stowell,  4  Met.  (Supm.  Ct.  Gen.  T.)  13   How.  Pr.  (N. 

(Ky.)  175;  Cook  V,  Gray,  ^  Bush  (Ky.)  Y.)  248,  cited  in  Nichols  v,  Boerum,  6 

121.  Abb.  Pr.  (N.  Y.)  291. 

Minnesota,  —  Schurmeier  v,  English,        Where  the  complaint  claims  that  the 

46  Minn.   306;    Taylor    v.    Bissell,   i  plainiiflt  is  entitled  to  two-thirds  of  a 

Minn.  225.  certain  sum  of  money  received  by  the 

Missouri,  —  Gunn  v,  Todd,  21  Mo.  defendant,  by  virtue  of  a  contract  in 

303;  Hart  V,  Missouri  St.  Mut.  F.  &  relation  thereto  between  the  parties, 

M.  Ins.  Co.,  21  Mo.  91.  an  answer  in  which  the  defendant  de- 

Montana,  —  Babcock  v.  Maxwell,  21  nies  the  receipt  of  such  money,  alleges 

Mont.  507.  that  the  plaintiff  received  it,  and  by 

New  Jersey,  —  Estell  v.  Franklin,  29  virtue  of    the   same  contract    claims 

N.  J.  L.  264.  to  recover  his  third  thereof  is  clearly 

New  York,  —  Isham  v,  Davidson,  52  an  answer  setting  up  a  counterclaim 

N.  Y.   237;    Leslie  v.   Leslie,  (C.  PI.  under  the  code,  and  requiring  a  reply. 

Spec.  T.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  311 :  and  if  not  replied  to  Its  averments  will 

Adams  v,  Roberts,  (Supm.  Ct.  Gen.  T.)  be  taken  as  true.     Clinton  v.  Eddy,  i 

62  How.  Pr.  (N.  Y.)  253;  Kelsy  v,  Tre-  Lans.  (N.  Y.)  61. 
maine,  (Supm.  Ct.  Spec.  T.)  29  How.        Ambiguous  Answer.  —  Where  the  aver- 

Pr.   (N.   Y.)  439;    SilHman    v.    Eddy,  ments  of  the  answer  leave  It  uncertain 

(Supra.  Ct.  Spec.  T.)  8  How.  Pr.(N.  Y.)  whether  it  is  Intended    to  set   up    a 

122;  Lemon  v.  Trull,  (Supm.  Ct.  Gen.  counterclaim,  it  is  safer  for  the  plain- 

T.)  13  How.  Pr.  (N.  Y.)  248;  Scribner  tiff  to  reply  thereto,  and  such  a  reply 

V,  Levy,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  will  not  be  stricken  out  on  motion  of 

Supp.  918;  Clinton  v.  Eddy,  i  Lans.  the  defendants  even  though  it  proves 

(N,    Y.)   61 ;    Vasseur    v.   Livingston,  to  be  unnecessary.    Thus  where  by  the 

4  Du^r  (N.  Y.)  285:  Tyler  v.  Willis,  conclusion  of  his  answer  the  defendant 

33    Barb.    (N.    Y.)    327;    Bernheimer  asks  a  recovery  of  a  sum  of  money  In 

V.  Willis,    II    Hun  (N.   Y.)    16;    Mc-  his  favor,  the  inference  that  the  answer 

Kensie   v.    Farrell,   4   Bosw.   (N.    Y.)  is  intended  to  contain  a  counterclaim 

192;  Caryl  v,  Williams,  7  Lans.  (N.  Y.)  requiring  a  reply  may  well  be  drawn. 

416;  Lawrence  v.   Bank  of  Republic,  Teets  v,  Throckmorton,  8  N.  Y.  St. 

3  Robt.  (N.  Y.)    142;    Birch  v.   Hall,  Rep.  897. 

(Supm.  C(.  Gen.  T.)  3  N.  Y.  Supp.  747;        No  Vev  Beply  Neoessary  to  Amended 

Ayresv.  0*Farrell,  loBosw.  (N.  Y.)i43.  Answer.  —  Where  the  plaintiff  has  re- 

North  Carolina. — Dempsey?'.  Rhodes,  plied  to  Ihe  original  answer  setting  up 

93  N.  Car.  120;  Davison  v.  West  Ox-  a    counterclaim,    the    service    of    an 

ford  Land  Co.,  121 N.  Car.  146;  Francis  amended  answer  setting  up  the  same 

V,  Edwards,  77  N.  Car.  271;  Fitzgerald  matter  will  not  require  a  reply.    Leslie 

V.  Shel'on,  95  N.  Car.  519.  v,  Leslie,  (C.  PI.  Spec.  T.)  11  Abb.  Pr. 

North  Dakota.  —  Power  v.  Bowdle,  3  N.  S.  (N.  Y.)  311. 
N.    Dak.    107,   44   Am.  St.    Rep.   511;        2.  ?i^^  supra  yS\:  Manner  of  Pleading, 
Heebner  v.  Shepard,  5  N.  Dak.  $6.  8.  Martin  v,  Williams.  17  Johns.  (N. 

Wisconsin,  —  Resch  v.  Senn,  31  Wis.  Y.)  330;  Coulter  v.  Repplier,  15  Pa.  St. 

138:  Jarvis  v.  Peck.  19  Wis.  74;  Moyer  208;  Trlmyer  v.  Pollard,  5  Gratt  (Va.) 

V.  Gunn,  12  Wis.  385.  4^;  Sexton  v,  Aultman,  92  Va.  20. 
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of  an  answer  setting  up  a  claim  in  reconvention  are  open  to  any 
objections  of  law  or  fact  without  a  replication.* 

In  Justice's  Court.  —  Ordinarily  no  reply  is  required  in  a  court  of  a 
justice  of  the  peace,  and  the  defendant's  claim  is  deemed  to  be 
in  issue.* 

b.  Statute  of  Limitations  — counteroiaim.  —  It  is  the  usual 

rule  that  if  the  plaintiff  desires  to  take  advantage  of  the  statute 
of  limitations  against  a  counterclaim  interposed  by  the  defendant 
he  must  set  it  up  by  reply,'  unless  it  appears  on  the  face  of  the 
counterclaim  that  the  demand  is  barred,  in  which  case  the  objec- 
tion may  be  taken  by  demurrer.* 

Sst-ofE:  —  Where  a  defendant  pleads  a  set-off  and  a  replication 
thereto  is  allowed,  the  plaintiff  must  specially  reply  the  statute 

1.  Bayly  v,  Scacey,  30  La.  Aan.  1210;  Not  Available  After  Jadgment.  —  To 

Lamorere  v,  Avery,  32  La.  Ann.  1008.  allow  a  piainiiff,  after  judgment,    to 

3.  ButtOQ  V.  Lent,  10  Ind.  365.     And  come  in  not  as  a  right,  but  as  a  favor, 

see  article  Justices  OP  THE  Peace,  vol.  and   plead   the  statute  of  limitations 

12,  p.  725.  against  a  counterclaim  set  up  by  the 

In  Minnesota^  however,  the  plaintiff  defendant  in    bis  answer,  would  not 

in  a  justice's  court  must  reply  to  the  be  in  "  furtherance  of  justice.**     By 

defendant's    set-off,    else    it    will    be  suffering  an  action  to  go  on  without 

deemed  admitted.     Taylor  v.  Blssell,  replying  the  statute  of  limitations  in 

I  Minn.  225;  Walicer  v,   McDonald,  5  such    a    case,    the   plaintiff    must   be 

Minn.   455.     But  such  reply  may   be  deemed   as    having  elected   to    stand 

orally  made.     Rauen  v.  Burg,  38  Minn,  upon  the  other  defenses  which  he  made 

389.  to  the  counterclaim  on  the  trial,  and 

New  York  —  District  Courts.  —  In  the  he  cannot  be  allowed,  on  a  motion  to 

District  Courts  in  the   state  of   New  open  a  judgment  entered  against  him 

York  no  reply  lo  the  counterclaim  is  upon  the  report  of  a  referee,  to  abjure 

required.     Clinchy  v.   Apgar,  (Supm.  such  election.     The  only  proper  mode 

Ct.  App.  T.)  16  Misc.  (N.  Y.)  31^,  fol-  of  attacking  the  judgment  in  such  a 

lowing  Kuhn  v,  American  Automatic  case  is  by  appeal.     Clinton  v.  Eddy,  54 

Knife,  etc.,   Co.,   (C.    PI.  Gen.  T.)  9  Barb.  (N.  Y.)  54. 

Misc.  (N.  Y.)  54.  Amendment  Befused  After  Judgment.  — 

In  the  City  Court  of  Albany  the  plead-  Where   the  plaintiff   failed  to  plead  by 

ings  are  the  same  as  in  justice's  courts,  reply  the  statute  of  Irmitaiions  as  a  bar 

and   no  reply  is  necessary.     Moore  v.  to  a  counterclaim,  it  was  held  that  an 

Williams.  (Albany  City  Ct.)  26  N.  Y.  amendment  could  not  be  allowed  on 

Supp.  766.  appeal  so  as  to  sustain  a  judgment  in 

8.  Way  V.  Colyer,  54  Minn.  14,  Wil-  his  favor.     Williams  v.  Willis,  (Supiti. 

liams  V  Willis,  (Supm.  Ct.  Gen.  T.)  15  Ct.  Gen.  T.)  15  Abb.   Pr.   N.   S.   (N. 

Abb.  Pr.  N.  S.  (N.  Y.)  11 ;  Von  Sachs  Y.)  11. 

V,  Kretz,  10  Hun  (N.  Y.)  95;  Clinton  v.  In  the  City  Coort  of  Albany  the  plead- 

Eddy,    I    Lans.  (N.  V.)  61;  Poston  v,  ings  are    the  same    as   in    courts  of 

Rose,  87  N.  Car.  279.  justices  of   the   peace,   and   the   only 

In  California,  where  the  defendant  in  pleadings  allowed   are  the   plaintiff's 

an  action  for  money  sets  up  by  way  of  complaint,    the    defendant's    answer, 

counterclaim  a  demand  barred  by  the  and  a  limited  demurrer,  and  therefore 

statute  of  limitations,  the  plaintiff  is  the  plaintiff  is  not  obliged  to  plead  the 

deemed  to  have  pleaded  the  statute  in  statute   of   limitations   in    reply   to    a 

reply  thereto.     Curtiss  z'.  Sprague,  49  counterclaim  interposed  by  the  defend- 

Cal.  301.  ant,  but  is  entitled  to  set  up  the  statutes 

Foreign  Statute. —  If    the    cause    of  on   the    trial  although    not    specially 

action  set  up  by  the  defendant  is  barred  pleaded.     Moore  v,  Williams,  (Albany 

by  the  statute  of  a  foreign  state,  that  City  Ct.)  26  N.  Y.  Supp.  766. 

fact    must    be    pleaded    and    proved  4.  St.    Louis    Gas- Light  Co.   v.    St. 

by   the   plaintiff.     Way  v.  Colyer,  54  Louis,  11  Mo.  App.  55.     See  also  art i- 

Minn.  14.  cle  Limitations,  vol.  13,  p.  203. 
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of  limitations  if  he  wishes  to  take  advantage  of  it ;  ^  but  where  the 
defendant  does  not  plead  his  set-off,  but  takes  advantage  of  it 
under  notice,  the  plaintiff  may  rely  on  the  statute  of  limitations 
without  pleading  it.* 

c.  When  Reply  Not  Necessary. —Under  the  statutes  of 
some  states  no  reply  is  necessary  except  where  a  counterclaim  is 
set  up  in  the  answer.'  Therefore,  where  such  is  the  practice,  if 
the  new  matter  alleged  in  the  answer  goes  only  to  show  that  the 
plaintiff  has  no  cause  of  action,  or  to  defeat  his  recovery  in  whole 
or  in  part,  and  such  matter  does  not  properly  constitute  a  counter- 
claim, no  reply  is  necessary;"*  and  it  has  been  held  that  a  reply  is 

1.  Harwell  v.  Steel,  17  Ala.  372;  8  How.  Pr.  (N.  Y.)  146;  Williams  v. 
Banks  v,  Coyle,  2  A.  K.  Marsh.  (Ky.)  Upton,  (County  Ct.)  8  How.  Pr.  (N. 
564;  Jacks  z/.  Moore,  i  Yeates  (Pa.)  Y.)  205;  Johnson  v.  White,  6  Hun  (N. 
391;  Sexton  V.  Aultman,  92  Va.  20.  Y.)  587;    Dambman    v.    Schulting,    4 

Where  PlaintiiPs  Claim  Also  BarrMl. —  Hun  (N.    Y.)   50;    Askew  v.  Koonce, 

The  plaintiff  may  reply  the  statute  of  118  N.  Car.  526.     See  generally  article 

limitations  to  a  set-off  notwithstanding  Replications  and  Replies,  vol.  18,  p. 

his  own  claim  is  open  to  the  same  de-  690  et  seq. 

fense  which  the  defendant  has  omitted  4.  Duffy  v,  Duncan,  35  N.  Y.   187; 

or  neglected   to  plead.     Shaw  v.  Yar-  Penn    Mut.    L.    Ins.    Co.    v.    Bradley, 

brough,  3  Ala.  588.  (Supm.   Ct.  Gen.  T.)  21   N.  Y.  Supp. 

Virginia  —  Equitable  Set-off— Ctoneral  876;    Nichols  v.  Boerum,  (Supm.  Ct. 

Replication.  —  In  the  case  of  a  plea  of  Spec.  T.)  6  Abb.  Pr.  (N.  Y.)  290;  De 

equitable  set-off   under    the    Virginia  Leyer  v.   Michaels,  (C.  PI.  Gen.  T.)  5 

statute,  the  statute  of  limitations  can-  Abb.  Pr.  (N.  Y.)  203;  Dillaye  r.  Niles 

not   be    pleaded    specially;    the    only  (Supra.  Ct.   Spec.  T.)  4  Abb.  Pr.  (N. 

reply  that  can  be  made  to  such  plea  is  Y.)  253;  Bates  v,  Rosekrans,  (Ct.  App.) 

a  general  replication,  but  under  such  4  Abb.  Pr.  N.  S,  (N.  Y.)  276;  Vasseur 

general  replication  the  statute  of  lim-  v.  Livingston,  4  Duer  (N.  Y.)285;  Mc- 

itations   may    be    given   in   evidence.  Kensie  v.  Farrell,  4  Bosw.  (N.  Y.)  192; 

Sexton  V.  Aultman,  92  Va,  20.  Caryl  v.  Williams,  7  Lans.  (N.  Y.)  416. 

Plea  of  Statute  by  Defendant.  —  Where  Judgment   on  Counterclaim  Denied.  — 

the  plaintiff  by  his  replication   to  the  After  a  verdict  and  judgment  for  the 

defendant's  plea  of  set-off  sets  up  the  plaintiff  for  the  unpaid   balance  of  a 

statute  of  limitations  in  bar  to  the  cause  note  in  suit,  the  court  denied  a  motion 

of  action  set  forth   in  such   plea,  the  by  the  defendant  for  a  judgment  in  his 

defendant  ought  also  to  be  permitted  favor  upon  his  counterclaim,  to  which 

to  plead   the  statute  of  limitations  to  there  was  no  reply.     It  was  held  that 

the   cause  of  action   sued  on   by  ihe  as  no  valid  counterclaim  was  staled  in 

plaintiff,  and  it  is  not  error  in  such  a  the  answer,  there  was  no  error  fn  such 

case  for  the  court  to  refuse  a  motion  by  denial,   even  if  the  verdict  and  judg- 

the  plaintiff  to  strike  out  ihe  defend-  ment  had  not  disposed  of  all  the  issues, 

ant's  plea  of  the  statute  of  limitations.  Greve  if.  Schweitzer,  36  Wis.  554. 

Heath  v.  Doyle,  18  R.  I.  252.  Answer  Setting  Up  Defense  of  Payment. 

2.  Martin  v.  Williams,  17  Johns.  (N.  —  In  Burke  v.  Thorne,  44  Barb.  (N. 
Y.)  330,  Mann  v.  Palmer,  2  Keyes  (N.  Y.)  363.  which  was  an  action  to  recover 
Y.)  177;  Thompson  v.  Sickles,  46  Barb,  for  services  performed  by  the  plaintiff 
(N.  Y.)  49;  Coulter  v.  Repplier,  15  Pa,  for  the  defendant,  the  answer,  as  a  de- 
St.  2o3:  Levering  v,  Rittenhouse,  4  fense  to  the  plaintiff's  demands,  al- 
Whari.  (Pa.)  130;  Jacks  v.  Moore,  i  leged  that  during  the  time  of  the 
Yeite?  (Pa.)  391;  Sexton  v.  Aultman,  perform^ince  of  the  services  set  forth 
92  Va.  20,  Trimyer  v.  Pollard,  5  Gratt.  in  the  complaint  the  defendants  paid  to 
(Va.)  460.  and  for  the  plaintiff  certain   sums  of 

3.  Union  Kat.  Bank  v.  Carr,  49  Iowa  money,  "  to  apply  in  part  payment  on 
359;  Silliman  t/.  Eddy,  (Supm.  Ct.  and  for  his,  the  said  plaintiff's,  said 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  122;  Put-  labor  and  services,"  setting  forth  the 
nam  v.  De  Forest,  (Supm.  Ct.  Spec.  T.)  amounts  paid;  and  the  answer  also  al- 
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necessary  only  where  the  counterclaim  is  characterized  as  such  in 
the  answer.  * 

Set-off  and  Seooupment.  —  Where  the  statute  calls  for  a  reply  only 
in  case  a  counterclaim  is  pleaded  by  the  defendant,  no  reply  is 
necessary  if  the  matter  pleaded  is  by  way  of  set-off  or  recoup- 
ment as  distinguished  from  a  counterclaim.' 

leged  that  the  plaintiff  was  indebted  to  defense  it  would  operate  as  a  surprise 
the  defendant  for  the  amounts  paid,  on  the  plainiiflt  to  hold  that  it  is  ad* 
and  that  the  defendant  insisted  upon  mitted  because  there  is  no  reply  to  it. 
the  sums  so  paid  as  a  counterclaim  in  Blodgett  v,  Greene,  27  Mo.  525. 
the  action,  and  demanded  judgment  Construction  of  Ambignons  Answer. — 
for  the  costs  of  the  action.  The  plain-  Where  an  answer  is  susceptible  of  be- 
tiffdidnotreply  to  the  answer,  and  upon  ing  construed  to  contain  either  of  two 
atrial  before  a  referee  it  was  held  that  defenses,  one  of  payment  and  the 
the  answer  contained  a  counteiclaim,  other  a  counterclaim,  it  should  be  con- 
and  that  since  no  reply  had  been  filed,  strued  as  setting  up  only  the  defense 
the  defendant  was  entitled  to  an  allow-  of  payment,  and  not  as  containing  a 
ance  of  such  counterclaim;  but  on  ap-  counterclaim  requiring  a  reply.  Burke 
peal  from  the  judgment  entered  on  the  v,  Thorne,  44  Barb.  (N,  Y.)  363. 
report  of  the  referee,  it  was  held  that  BeplyFiladH'unoProTiino.-'lt  seems 
the  facts  pleaded  in  the  answer  did  that  a  defendant,  even  though  he  haft 
not  constitute  a  counterclaim  so  as  to  concealed  a  counterclaim  in  his  answer, 
require  a  reply,  since  the  allegations  cannot  stand  by  and  permit  the  plain- 
that  the  plaintiff  became  indebted  to  tiff  10  proceed  as  though  no  counter- 
the  defendants  by  reason  of  the  pay-  claim  were  pleaded  and  so  attempt  at 
ments,  and  that  the  defendants  would  the  close  of  the  plaintiff's  case  to  take 
insist  upon  these  payments  as  a  advantage  of  the  omission  to  file  a  reply 
counterclaim,  simply  amounted  to  the  by  an  application  to  dismiss  the  com- 
averment  of  conclusions  at  law,  and  plaint.  If  necessary  in  such  a  case  the 
did  not  operate  to  change  the  defense  court  should  permit  a  reply  to  be  filed 
into  a  counterclaim.  nunc    pro    tunc.      Bear    v.    American 

Averments  Kegativing  PUintUTi  CauM  Rapid  Tel.  Co.,  (Supm.  Ct.  Spec.  T.)  66 

of  Aetion.  —  Averments  of  new  matter  How.  Pr.  (N.  Y.)  274. 

in  the  answer  which,  if  true,  show  that  2.  Thompson    t/.    Sickles,  46  Barb, 

the    plaintiff    never   had   a    cause  of  (N.  Y.)  49;  American  Dock,  etc.,  Co. 

action   against    the   defendant  to  the  v,   Stalcy,   40  N.   Y.   Super.   Ct.  539; 

amount  claimed  in  the  complaint,  do  Farrell  v,  Amberg,  (C.  PI.  Gen.  T.)  23 

not  constitute  a  counterclaim   requir-  Civ.    Pro.  (N.  Y.)  434;   Van  Valen  v. 

ing  a  reply.     Davidson  v.  Remington,  Lapham,  (N.  Y.  Super.  Ct.  Spec.  T.)  13 

(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  How.  Pr.  (N.  Y.)  240;  Vassear  v.  Liv- 

Y.)  310,  ingsion,  13  N.  Y.  248. 

Averments  Amonnting  to  Equitable  Do-  Where  No  Af&rmative  Bollof  Domandod. 
fonse.  —  In  an  action  to  foreclose  a  — Although  an  answer  alleges  dam- 
mortgage,  an  answer  alleging  the  in-  ages  suffered  by  the  defendant,  it  can 
validity  of  the  mortgage  and  title  to  nor  be  considered  as  containing  a 
the  premises  under  a  subsequent  mort-  counterclaim,  where  no  affirmative  re- 
gage  does  not  contain  a  counterclaim  lief  is  demanded,  and  where  the  mat- 
requiring  a  reply;  these  averments  lers  contained  therein  are  pleaded  as  a 
simply  amount  to  an  equitable  defense,  defense  and  treated  as  an  offset;  and 
Caryl  v,  Williams,  7  Lans.  (N.  Y.)  416.  in  such  a  case  a  motion  by  the  defend- 

1.  Equitable  L.  A ssur.  Soc.  r.  Cuyler,  ant  for  judgment  on  the  pleadings  on 

75    N.   Y.    5ti;    Favilla    v.    Moretti,  the  ground  that  the  plaintiff  has  failed 

Supm.  Cr.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  to  reply  is  properly  overruled.     Mc- 

388.  Elwee  Mfg.  Co.  v.  Trowbridge,  68  Hun 

As  to  the  necessity  to  denominate  (N.  Y.)  28. 

a  counterclaim  as  such,  see  supra,  VI.  West  Virginia  —  Special  Reply  Unnooof- 

Manner  of  Pleading,  lary.  —  A  claim  for  recoupment    em- 

Matter  Allegod  by  Way  of  Defense.  —  bodied  in  an  answer  is  not  such  matter 

Where  matter  which  might  have  been  as  makes  the  answer  one  Betting  up 

alleged  at  a  set-off  is  alleged  by  way  of  new  matter  calling  for  affirmative  relief 
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Bei^y  Itriok^u  Out.  —  A  reply  improperly  put  in  to  an  answer 
which  does  not  set  up  a  counterclaim  will  be  stricken  out  on 
motion.* 

2^  Bfbot  of  Failure  to  Beply.  —  Where  the  statute  requires  a 
reply  to  a  counterclaim  or  set-off,  the  failure  of  the  plaintiff  to 
r^ply  is  deemed  to  be  an  admission  of  the  facts  alleged  by  way  of 
counterclaim  or  set-off,*  and  the  defendant  is  thereupon  usually 
entitled  to  a  judgment  by  default  on  his  claim.' 

and   requirinf;:  a  special   reply;   such  Rhodes.  93  N.  Car.   lac;    Davison  r. 

claim    of  recoupment  simply    consti-  W:^st  Oxford   Land  Co.,   121   K.  Car. 

tutes  matter  of  defense  to  the  bill,  and  146. 

is  sufficiently  met  by  a  general  replica-  Wisconsin,  — Moyert/.  Gunn,  12  Wis. 

tion.     Foutly  v,  Poar,  35  W.  Va.  70.  385;  Resch  i/.  Senn,  31  Wis.  138. 

Penttsylvania  -^  Kotioe  of  Set-off  witH  JosUoe's  Court  —  Withdrawal  of  Reply. 

Flea  of  Paytnoat. —  Under  the  Pennsyl-  —The   plaintiff  in  a    justice's    court 

vania    statute,  where    the    defendant  pleaded  a  denial   to  the  defendant's 

pleads  payment  and  gives  notice  of  sel-  counterclaim,  and  after  the  defendant's 

off,  and  the  cause  is  put  in  issue  on  the  failure  to  produce  evidence  in  support 

plea  of  paiymeni,  no  replication  is  re-  of  his  counterclaim  the  plaintiff  with- 

quired,  since  the  short  entry  of  setoff  drew  his  denial  and  moved  for  a  dis- 

added  to  the  plea  of  payment  is  only  missal  of  the  counterclaim.     The  jus< 

a  notice,  and   is  not  strictly  a  plea,  tice  sustained   the  motion  and   gave 

Henderson  r.  Lewis,  9  S.  &  R.  (Pa.)  judgment  for  plaintiff.     It   was  held 

379.  that  considering  the  untechnical  prac- 

1.  Devlin  v.  Bevinst  (Supm.  Ct.  Spec*  tice  in  justices'  courts  and  the  circum- 

T.)  22  How.  Pr.  (N.  Y.)  290.  stances  of  the  case,  the  withdrawal  of 

Amondment  of  Oomplaint  AUowOd**—  the  reply  could  not  be  considered  as 

Where  the  answer  does  not  set  up  a  an  admission  of  the  counterclaim,  and 

counierclajm   no   reply  is    necessary,  therefore  the  justice's  judgment  should 

and  if  in  such  a  case  the  plaintiff  files  be  sustained.    Tribord  v.  Chicago,  etc«, 

a   reply  it   is  irregular  and  must  be  R.  Co.,  82  Iowa  759. 

stricken  out  with  costs  on  motion  by  Whore  Countorolaim  Also  Against  Other 

the  defendants;  but  the  plaintiffs  may  Parties.  —  The  rule  that  the  allegations 

have  leave  to  amend  tbeir  complaint  of  a  counterclaim  are  to  be  taken  as 

by  inserting  facts  pleaded  in  the  reply  confessed  if  not  replied  to  does  not  ap- 

which  should  have  been  stated  in  the  ply  where  the  set-off  interposed  by  the 

complaint.     Gilbert  v.   Cram.  (Supm.  defendant  is  also  made  a  cross-petition 

Ct.  Spec.  T.)  T2  How.  Pr.  (N.  Y.)  455.  against  other  parties  who  are  not  be* 

8.  Iowa, — Innes  t'.  Krysher,  9  Iowa  fore   the   court.     The   plaintiff  is  not 

295;  Union  Nat.  Bank  v,  Carr,  49  Iowa  bound  to  reply  to  the  set-off  in  such  a 

359.  case  until  the  defendants  in  the  cross- 

AV>i/iirf>t^.— Taylor  ».  Stowell,  4  Met.  action  are  brought  before  the  court  or 

(Ky  )  175;  Cook  V.  Gray«  2  Bush  (Ky.)  until  the  cross-action  is  discontinued 

121.  as  to  them.     Scott  v,  Wilson,  2  Bush 

Minnesota,  —  Taylor    v.    Bissell,    i  (Ky.)  603. 

Minn.  225;  Schurmeier  v,  English,  46  8.  Clute  v.  Hazleton,  51  Iowa  355; 

Minn.  306.  Hart  v,  Missouri  St.  Mut.  F.  &  M.  Ins. 

Missouri, — Gunn  v,  Todd,  21  Mo.  Co.,  21  Mo.  91;  Heebner  r\  Shepard,  5 

303,  64  Am.  Dec,  231.  N,  Dak.  56:  Jarvis  v.  Peck,  19  Wis.  74. 

New  York.  -*  Isham  v,  Davidson,  52  Ifotr  York.  —  Under  Code  Civ.  Pro. 
N.  Y.  237;  Silliman  v,  Eddy,  (Supm.  N.  Y.,  §  515,  if  the  answer  contains  a 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  122;  statement  of  new  matter  constituting 
Von  Sachs  v,  Kretz,  10  Hun  (N.  Y.)  95;  a  counterclaim,  and  the  plaintiff  fails  to 
Birch  V.  Hall,  (Supm.  Ct.  Gen.  T.)  3  reply  or  demur  thereto  within  the  time 
N.  Y.  Supp.  747;  McKensie  v,  Farrell,  prescribed  by  law,  the  defendant  may 
4  Bosw.  (N.  Y.)  192;  Cockle  v.  Under-  move  on  a  notice  of  not  less  than  ten 
wood,  3Duer  (N.  Y.)676;  Lawrences,  days  for  such  judgment  as  he  is  en- 
Bank  of  Republic,  3  Robt.  (N.  Y.)  142.  titled  to  upon  such  statement,  and  if 

North        Carolina.  —  Dempsey       v*  the  case  requires  it  a  writ  of  inquiry  of 
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Where  Claim  Unliqnidated.  —  But  where  the  defendant's  claim  is 
not  for  a  sum  of  money  fixed  by  the  terms  of  a  contract  or  capa- 
ble of  being  ascertained  therefrom  by  computation  only,  the 
plaintiff's  failure  to  reply  does  not  operate  as  an  admission  of  the 
amount  claimed,  and  such  amount  must  be  established  by  proof, 
as  upon  an  assessment  of  damages.  So  long  as  no  evidence  is 
offered  as  to  the  amount  of  damages,  the  defendant  cannot  avail 
himself  of  the  plaintiff's  failure  to  reply  by  a  motion  on  the  plead- 
ings for  a  verdict  for  the  excess  of  his  counterclaim  over  the 
plaintiff's  claim.* 

damages   may   be   issued.      Kelsy   v.  case  the  plaintiff  shall  be  held  to  prove 

Tremaine,   (Supm.   Ct.    Spec.    T.)    29  such  part  of  his  account  as  is  thus  dc- 

IIow.   Pr.  (N.  Y.)  439;  Adams  v.  Rob-  nied  by  other  evidence."     Heer  Dry 

ens,  (Supm.  Ct.  Gen.  T.)  62  How.  Pr.  Goods  Co.  v.  Shaffer,  51  Ark.  368. 
(N.  Y.)  253.     See  also  Tylers.  Willis,        New     Jersey  —  Trial     by    Proviso. — 

33  Barb.  (N.  Y.)  327.  Where  a  defendant  files  a  set-off.  if  the 

In  Bernheimer  z/.  Willis,  ii  Hun  (N.  plaintiff  does  not  file  a  replication  in 
Y.)  16.  the  court  at  special  term  held  due  lime,  and  put  the  cause  at  issue, 
that  the  averments  of  the  answer  did  the  court  will  grant  a  rule  on  the  plain- 
not  amount  to  a  counterclaim,  and  de-  tiff  to  reply,  and  in  case  of  failure  to 
nied  the  defendant's  motion  for  judg-  comply  with  the  rule  will  allow  the  de- 
ment for  want  of  a  reply;  but  on  fendant  to  put  the  cause  at  issue;  and 
appeal  the  general  term  held  that  the  after  such  issue  joined,  if  the  plaintiff 
answer  contained  a  counterclaim,  and  do  not  bring  the  cause  to  trial,  the  de- 
ordered  that  the  order  below  should  be  fendant  may  have  a  trial  by  proviso, 
reversed  and  an  order  entered  granting  Esteli  v.  Franklin,  29  N.  J.  L.  264.. 
judgment  upon  the  counterclaim,  un-  Plaintiif  Cannot  Demand  Jury  Trial.  — 
less  the  respondent  should  within  Where  the  plaintiff  fails  to  reply  to  the 
twenty  days  after  the  service  of  the  defendant's  counterclaim  he  is  in  de- 
order  to  be  entered  thereon  serve  a  fault  and  cannot  demand  a  jury  trial  on 
reply  to  the  counterclaim  and  pay  ten  such  counterclaim.  Cluter.  Hazleton, 
dollars  costs  of  the  motion  below  and  51  Iowa  355. 

ten  dollars  costs  of  appeal,  besides  dis-        1.  Scribner  v.  Levy,  (Supm.  Ct.  Gen. 

bursements.  T.)  4  N.  Y.  Supp.  qi8;  Barber  v.  Gray, 

Montana.  —  Code   Civ,    Pro.    Mont.,  (C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  193. 
g  722,  provides  that  if  the  plaintiif  fails        Defendant's   Bight  to  Becover  Entire 

to   reply  or  demur  to  a  counterclaim  Claim  Not  Admitted. —  By  omitting  to 

the  defendant  shall  be  entitled  to  the  reply    to   a   counterclaim  the  plaintiff 

same  relief  as  a  plaintiff  upon  failure  only  admits  that  every  material  alle- 

of  the  defendant  to  demur  to  or  answer  gation  constituting  it  shall  for  the  pur- 

the  complaint.     Babcock  v.  Maxwell,  poses  of  the  action  be  taken  as  true. 

21  Mont.  507.  The  effect  of  such  admission  is  that  the 

Arkansas  —  Defendant's  Aoconnt Proved  amount  so  counterclaimed  may  he  de- 
by  Af&davit.  —  A  set-off  is  in  effect  a  ducted  from  the  plaintiff's  claim,  but 
cross-action  brought  bv  the  defendant  it  by  no  means  concedes  that  the  de- 
against  the  plaintiff,  and  an  account  fendant  shall  be  entitled  to  a  recovery 
on  which  it  is  based,  if  not  denied  un-  of  the  entire  sum  counterclaimed,  irre- 
der  oath  by  the  plaintiff ,  may  be  proved  spective  of  the  demand  made  by  the 
by  the  affidavit  of  the  defendant,  filed  complaint.  A  defendant,  to  avail  him* 
under  Mansf.  Dig.  Ark.,  g  2915  (Sand,  self  of  the  benefit  of  section  154  of  the 
&  H.  Dig.  Stat.  Ark.,  §  2972),  which  code  (Code  Civ.  Pro.,  §  515),  must 
provides:  **  In  suits  upon  accounts,  make  out  a  case  entitling  him  to  a 
the  affidavit  of  the  plaintiff,  dulv  taken  judgment  for  some  amount.  A  counter* 
and  certified  according  to  law,  that  claim,  although  admitted  by  the  plain- 
such  account  is  just  and  correct,  shall  tiff's  failure  to  reply,  does  not  entitle 
be  sufficient  to  establish  the  same  un-  the  defendant  to  a  judgment  for  the  full 
less  the  defendant  shall,  under  oath,  amount  thereof  unless  the  plaintiff  fails 
deny  the  correctness  of  the  account,  to  establish  his  cause  of  action,  and 
either  in  whole  or  in  part,  in  which  where  the  plaintiff  succeeds  as  to  any 
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Leave  to  Reply  at  TriaL  —  Where  the  defendant  sets  up  a  counter- 
claim and  the  plaintiff  fails  to  repl}'  thereto  the  court  may  in  its 
discretion  permit  the  plaintiff  to  file  a  reply  at  the  trial.* 

3.  Waiver  of  Failure  to  Beply.  —  Although  a  counterclaim  be 
not  replied  to,  if  the  defendant  proceeds  to  a  trial  upon  the 
merits  without  objecting  to  the  failure  to  reply,  he  thereby 
waives  the  objection  •  and'  cannot  raise  it  for  the  first  time  on 
appeal.^  So,  also,  where  the  defendant  goes  into  proof  of  his 
counterclaim  and  by  such  proof  shows  that  it  cannot  properly  be 
allowed,  he  thereby  waives  his  advantage  arising  from  the  plain- 
tiff's failure  to  reply.* 

4.  Effect  of  Eeply.  —  The  plaintiff's  reply  to  a  counterclaim  puts 
the  defendant  upon  his  proof.* 

part  of  his  claim  the  defendant  can  re-  ing  the  failure  of  the  plaintiff  to  reply, 

cover  only  the  excess  of  his  counter-  and  unless  he  does  so  he  can  claim  no 

claim    over    the    plaintiff's    recovery,  more  than  the  allowance  of  nominal 

Kelsy  V,  Tremaine,  (Supm.  Ct.  Spec,  damages.        McKensie    v,    Farreil,   4 

T.)  29  How.  Pr.  (N.  Y.)  439.  Bosw.  (N.  Y.)  192. 

All  Lnaes  Host  Be  Diipoted  Of.  —  In  Plaintiff  Hay  Bring  Cause  On  for  Trial. 
Bucking  z'.  Hauselt,  9  Hun  (N.  Y.)  633»  — A  failure  to  reply  in  a  case  where 
the  defendant,  besides  denying  mate-  the  answer  contains  a  counterclaim 
rial  allegations  in  the  complaint,  set  does  not  prevent  the  plaintiff  from 
forth  four  different  counterclaims.  To  bringing  his  cause  on  for  trial.  The 
so  much  of  the  answer  as  presented  plaintiff  has  a  right  to  do  this  without 
the  counterclaims,  the  plaintiff  de-  a  reply,  and  when  the  cause  is  reached 
murred.  Upon  the  trial  of  that  issue,  upon  the  calendar  the  defendant  can 
judgment  was  ordered  for  the  defend-  then  assert  any  rights  acquired  by  the 
ant  with  leave  to  the  plaintiff  to  reply  plaintiff's  failure  to  reply;  but  the 
in  twenty  days,  but  no  reply  having  special  circuit  calendar  is  designed  for 
been  served,  the  defendant  entered  issues  to  be  tried,  and  where  there  is 
judgment  in  his  favor  against  the  no  issue  because  the  counterclaim  has 
plaintiff  for  the  amount  of  the  counter-  been  admitted  and  the  only  question  to 
claims.  The  other  issues  in  the  case  be  examined  is  one  relating  to  the 
formed  by  the  denials  contained  in  the  amount  of  damages,  the  plaintiff  has 
answer  were  not  in  any  manner  deter-  no  right  to  have  the  cause  placed  on 
mined,  nor  was  any  special  adjudica-  the  special  circuit  calendar,  and  a  mo- 
tion made  as  to  the  amount  of  the  tion  to  that  effect  is  properly  denied, 
several  counterclaims.  On  appeal  it  Adams  v.  Roberts,  (Supm.  Ct.  Gen. 
was  held  that  the  judgment  thus  en-  T.)  62  How.  Pr.  (N.  Y.)  253. 
tered  was  irregular  and  should  be  set  1.  Hale  v.  Skinner,  33  Mo.  452. 
aside,  since  no  judgment  could  prop-  3.  Romano  v,  Irsch,  (C.  PI.  Gen.  T.) 
erly  be  entered  in  the  action  until  all  7  Misc.  (M.  Y.)  147;  Clinchy  v.  Apgar, 
the  issues  raised  therein  had  been  dis-  (Supm.  Ct.  App.  T.)  16  Misc.  (N.  Y.) 
posed  of.  Compare  Hart  v.  Missouri  374:  Power  i».  Bowdle,  3  N.  Dak.  107, 
St.  Mut.  F.  &  M.  Ins.  Co.,  21  Mo.  91.  44  Am.  St.  Rep.  511. 

Conversion  —  Defendant    Host    Prove  8.  Muldoon  v,  Blackwell,  84  N.  Y. 

Damages.  —  Since  a  counterclaim  is  in  646;    Jordan   v.    National  Shoe,    etc., 

the  nature  of  a  complaint  in  a  cross-  Bank,  74  N.  Y.  467;  Lush  v,  Adams, 

action,  and  since  in  an  action  for  tak-  (N.  Y.  City  Ct.  Gen.  T.)  10  Civ.  Pro. 

ing  or  converting  personal  property  it  (N.  Y.)6o;  Jones r.  Hathaway,  77  Ind. 

is  not  necessary  for  the  defendant  to  14:  Warren  v.  Chandler,  98  Iowa  237; 

deny  the  amount  of  value  or  the  alle-  Killman  v.  Gregory,  91  Wis.  478. 

gation  of  damage,  and  they  must  be  4.  Randolph   v.  New  York,  (C.  PI. 

proved  although  the  defendant  puts  in  Gen.    T.)  53    How.    Pr.    (N.    Y.)    68; 

no  answer,  therefore  where  the  defend-  Campbell  v.  Genet,  2  Hilt.  (N.  Y.)  290; 

ant's  counterclaim  is  for  the  conversion  Van  Valen  s'.  Lapham,  (N.  Y.  Super. - 

of  personal    property    the    defendant  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  240. 

must  prove  his  damages  notwithstand-  5.  See  infra^  XIV.  Trial, 
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Ai  WaiTMr  of  OljMtimifl.  —  In  some  states  it  has  been  held  that  by 
replj'ing  and  joining  issues  on  the  merits  of  a  counterclaim  the 
plaintiff  waives  the  objection  that  it  sets  up  matter  which  is  not 
properly  the  subject  of  a  counterclaim ;  but  a  contraty  view  is 
taken  in  other  states.* 

Aider  of  CoiuitereUim  by  Beply.  -^  A  defective  allegation  in  the 
defendant's  answer  may  be  aided  by  the  averments  of  the  reply.' 

6.  Farm  and  Bufflcieney  —  a.  In  General.  —  The  reply  to  a 
counterclaim  or  set-off,  being  in  effect  an  answer  to  the  defend- 
ant's cause  of  action,  should  be  pleaded  in  substantially  the  same 
manner  as  a  plea  or  answer  to  a  declaration  or  complaint.'     The 

1.  See  supra,  IX.  I.  IVhen  Objection  ers>  with  the  consont  of  the  Ifnstec, 

to  Be  Taken,  and  a  decree  and  sale  had  been  had, 

8.  Id  Gaftkins  v.  Davls«  tts  N.  Cir.  and  the  property  of  the  plaintiflf«  who 
85,  44  Am.  St.  Rep.  439,  which  was  an  was  the  mortgagor,  bad  been  bought 
action  for  entering  upon  the  plaintiff's  in  by  a  committee  of  the  bondholders 
land  and  catting  and  converting  cer-  for  the  benefit  of  aU  the  bondholder*  in 
tain  timber,  the  court  said:  "  The  proportion  to  the  bonds  held  by  them, 
defendant,  for  a  second  defense,  sets  This  replication  was  held  bad  because 
up  by  way  of  counterclaim  the  seizure  it  showed  no  payment  in  whole  or  in 
of  the  logs  by  the  plaintiff;  and  though  part»  or  any  tender,  and  did  not  show 
the  counterclaim  may  be  a  defective  any  proceedings  to  foreclose  whereby 
statement  of  the  defendant's  cause  of  the  defendant  was  bound  and  con- 
action,  in  that  it  fails  to  aver  an  un-  eluded.  Galena,  etc.,  R.  Co.  v.  Bar* 
lawful  taking,  the  defect  is  cured,  if  rett,  95  Til.  467. 

the  counterclaim  can  be  maintained  at  Beplleatioii   0f    Aoeonnt    Stated. -—A 

all,  by  the  reply,   which,  by  way  of  replication  to  a  plea  of  set-off  is  bad 

aider,  raises  the  question  of  the  right*  where  it  avers  that  after  the  accruing 

fulness  of  the  seizure."  of  the  set-off  alleged  in  the  plea,  and 

8.  Thruston    v.    Oldham,    6    Bush  before  the  submission  to  arbitration 

nCy.)  t6;   Stewart  v.  Travis,   (Supm.  referred  to  in  a  previous  replication, 

Ct.  Spec.  T.)  TO  How.  Pr.  (N.  Y.)  148.  the   plaintiff    and   the    defendant    ac- 

tn  Hill  v.  Hill,  121  Ind.  255,  the  de-  counted  to  and  with  each  other  as  to 
fendant  in  his  answer  pleaded  as  a  set*  all  matters,  causes  of  action,  or  items 
off  a  claim  for  board,  washing,  etc.,  of  set-off  set  forth  in  said  plea,  in  fall 
and  for  boarding  the  plaintiff's  horse,  satisfaction  and  discharge  thereof.  If 
The  plaintiff  replied  alleging  a  contract  such  replication  was  intended  aa  a  rep- 
by  which  the  plaintiff  was  to  receive  Hcation  of  an  accord  and  satisfaction, 
from,  the  defendant  board,  etc.,  in  re-  it  is  defective  because  it  does  not  aver 
turn  for  services  to  be  rendered  by  the  the  giving  and  acceptance  of  anything 
plaintiff  on  the  defendant's  farm,  but  in  satisfaction  of  the  cause  of  action 
tailed  to  aver  that  the  horse  was  to  be  set  forth  in  the  plea;  and  if  it  was  in- 
kept  by  such  contract  or  that  the  plain*  tended  merely  as  a  replication  of  a 
tiff  had  performed  the  contract  on  his  stated  account.  It  should  aver  that  the 
part.  It  was  held  on  demurrer  that  account  as  stated  was  just  and  true, 
the  reply  was  insufficient.  and  that  such  account  was  in  writing. 

tAsnflloient  BepUoation.  —  In  a  suit  to  and  it  should  show  what  was  the  tMil- 
recover  damages  for  the  defenJant's  ance  of  the  account,  and  aver  that  the 
refusal  to  receive  and  pay  for  certain  balance  was  agreed  on  by  the  parties, 
bonds  the  defendant  pleaded  by  way  and  that  there  was  a  promise  to  pay  such 
of  set-off  the  amount  due  on  certain  balanee.  Heath  v,  Doyle,  18  R.  I.  252. 
railroad  bonds  sold  and  delivered  un-  Eeplieation  Betting  Up  ArbitratioB  attd 
der  the  contract  sued  on.  The  plain-  Award.  —  A  replication  to  a  plea  of  set- 
tiff  filed  a  replication  averring  that  off  which  sets  up  an  agreement  by  the 
since  the  commencement  of  the  action  plaintiff  and  the  defendant,  prior  to 
auit  had  been  brought  to  foreclose  the  the  bringing  of  the  suit,  for  the  sub- 
mortgage securing  these  and  other  mission  to  arbitration  of  all  the  prom- 
bonds  by  a  majority  of  the  bondhold-  ises  and  undertakings  mentioned    in 
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plaintiff  may  reply  any  matter  which  a  defendant  in  an  action 
might  plead  and  may  set  up  as  many  defenses  as  he  may  have.^ 

siauu  of  idmiutioiB.  —  In  order  for  the  statute  of  limitations  to 
be  a  defense  to  a  counterclaim  or  set-off,  the  bar  of  the  statute 
must  be  complete  at  the  time  when  the  action  is  begun.  There- 
fore a  reply  which  merely  avers  that  the  counterclaim  was  barred 
by  the  statute  at  the  time  when  it  was  61ed  is  insufficient.* 

Fftymanft.  — «  To  a  set-off  pleaded  by  the  defendant  the  plaintiff 
may  reply  a  payment  made  since  the  filing  of  such  set-off,' 

the  declaration,  and  all  the  promises  lo  Hov^.  Pr.  (N.  Y.)  148,  citing  i  Chittjr 

and  undertakings  and  causes  of  ac-  on  Pleading  502;  Watts  v,  Greenlee,  a 

tion  contained  in  the  plea  of   set-off,  De<r.   L.  (N.  Car.)  87;  Worth  v,  Fen- 

except  the  last  item  mentioned  therein,  tress,  I  Dev.  L.  (N.  Car.)  419;  Holding 

and   that   the  arbitrators   made   their  v.  Smith,  i  Murph.  (N.  Car.)  154. 
award  in  writing,  and  made  it  known        Kvl  Tiel  Reeftrd   aad  FaynMat. —  In 

and  delivered  it  to  the  parties,  is  de-  Tennessee  it  has  been  held  that  where 

fective  in  that  it  does  not  disclose  the  a  defendant  pleads  a  judgment  ren- 

nature  or  tb«  amount  of  the  award,  nor  dered  against  (he  plaintiff  as  a  set-off, 

io  whose  favor  it  was  made.    More*  the   plaintiff  in   his    replication    may 

over,  in  such  a  case,  if  the  award  was  plead  both  nui  tiel  record  ^nd  payment, 

in  favor  of  the  plaintiff  it  seems  that  Although  it  is  true  in  general   that 

he  cannot  sue  except  on  the  award,  neither  at  common  law  nor  under  the 

and  if  it  was  in  favor  of  the  defendant  Tennessee  statute  is  it  allowable  to  put 

he  cannot  sue  at  all.     Heath  v.  Doyle,  in   more  than  one  replication   to  the 

x8  R.  I.  252.  same  plea,  yet  it  seems  that  the  plea  of 

Benyiag  Dileiidani*s  Title.  —  A  repli-  set-off  has  been  treated  as  an  exception 

cation  to  an  answer  pleading  promis-  to  this  general  rule  on  the  ground  that 

sory  notes  as  a  set-off  which  denies  the  it  is  in  the  nature  of  a  cross-action, 

defendant's  title  to  the  notes  and  par*  Ridley  v,  Buchanan,  a  Swan  (Tenn.) 

ticularly  sets  out  the  facts  showing  the  555. 

title  to  be  in  another  is  good.     Reilly        2.  Eve  v.  Louis,  qi  Ind.  457;  Heath 

V.  Rucker,  16  Ind.  303.  v.  Doyle,  18  R.  I.  252.     See  also  Jef- 

Federal  Court  —  SqnitaUa  Btply  to  fries  v.  Castleman,  7s  Ala.  262;  Rosser 
Legal  Defense. —  Where  the  defendant  v.  Bunn,  66  Ala.  89;  Riley  v.  Stall- 
in  a  federal  court  interposes  a  plea  of  worth.  56  Ala.  481. 
sei-off  based  on  an  indebtedness  on  the  Font  of  SepUofttion.  —  In  Gr«gg  v, 
part  of  the  plaintiffs  to  the  defendant,  Malieit,  in  N.  Car.  74,  will  be  found 
a  reply  averring  ihat  the  defendants  set  forth  in  full  a  replication,  held 
have  in  their  possession,  under  the  sufficient,  alleging  that  the  defendant's 
same  contract,  certain  personal  prop-  claim  was  barred  by  the  statute  of  lim- 
erty  of  the  plaintiffs,  which  they  refuse  itations. 

to  deliver  to  the  plaintiffs,  cannot  be  Eov  FIm  of  Statato  Avoided  by  So- 
allowed.  Such  a  reply  is  an  equitable  fendMit.  —  A  plea  setting  up  the  statute 
reply  to  a  legal  defense  and  cannot  be  of  limitations  as  a  bar  to  a  counter- 
entertained  in  a  federal  court.  The  claim  can  be  avoided  only  by  alleging 
proper  remedy  of  the  plaintiffs  in  such  matter  bringing  the  case  within  some 
a  case  is  by  action  against  the  defend-  exception  to  the  statute;  such  matter 
ants  for  trover.  Frick  v,  Clements,  31  in  avoidance  must  be  alleged,  and  un- 
Fed.  Rep.  542.  less  it  is  alleged  it  cannot  be  proved. 

Motion  to  Btriko  Oat  Boos  Hot  Eeaoh  June  v.  Brubaker,  5  Tex.  Civ.  App.  79. 
Baek.  —On  a  motion  10  strike  out  the        S.  Herod  v.  Snyder,  61  Ind.  453,  in 

reply  the  court  may  not  consider  the  which  case  where  a  defendant  pleaded 

sufficiency  of  the  counterclaim  to  which  a  judgment  for  damages  and  costs  by 

the  reply  was  interposed.     Thomas  7/.  way  of  set-off,  it  was  held  on  demurrer 

Loaners*   Bank,  38   N.  Y.  Super.   Ct.  that  a  reply  alleging  that  the  plaintiff 

466.  had  paid  such  costs  to  the  justice  who 

1.  Boyd    V.    Bartlett,    54  Me.   496;  rendered  the  judgment,  who  had  paid 

Cook    V,    Mills,   5    Allen   (Mass.)  36;  them  lo   the    person  entitled   thereto, 

Stewart  v.  Travis,  (Supm.  Ct.  Spec.  T.)  was  sufficient. 
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Eifoot  of  Domnrrer  to  Beply.  —  On  demurrer  to  a  replication  or  reply 
to  a  set  off  or  counterclaim  the  sufficiency  of  the  latter  may  be 
examined  by  the  court  in  accordance  with  the  general  rule  that  a 
demurrer  reaches  back  to  the  first  error  in  pleading.* 

b.  Denial   of   Allegations    of   Counterclaim.  —  The 

statutes  governing  the  pleading  of  counterclaims  usually  provide 
that  the  plaintiff  may  by  reply  deny  generally  or  specifically 
each  material  allegation  of  the  counterclaim  which  he  desires  to 
controvert.* 

A  General  Denial  is  usually  sufficient  to  put  in  issue  all  the  allega- 
tions upon  which  the  counterclaim  rests;'  and  a  reply  denying 
any  one  fact  alleged  by  the  defendant  which  is  essential  to  his 

1.  Dilley  v.  Roman,  17  Md.  337;  not  being  a  party  to  the  action),  upon 
Corning  v.  Roosevelt,  (Supm.  Ct.  Spec,  the  ground  that  said  partner  is  in  real- 
T.)  18  Civ.  Pro.  (N.  Y.)  399,  But  see  ily  a  joint  owner  with  the  plaintiff  of 
Ludington  v,  Slauson,  38  N.  Y.  Super,  the  note  sued  upon,  and  that  the  ac- 
Ct.  81.  tion  is  in  fact  prosecuied  for  his  bene- 

2.  Babcock  v.  Maxwell,  21  Mont,  fit  as  well  as  for  that  of  the  plaintiff, 
507;  Ludington  v.  Slauson,  38  N.  Y.  a  reply  to  the  counterclaim  consisting 
Super.  Ct.  81;  Cohn  V.  Husson,  (N.  Y.  of  a  general  denial  is  sufiScient.  In 
City  Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y.)  such  a  case  it  is  neither  necessary  nor 
150;  Chawviceau  v.  Fay.  (C.  PI.  Spec,  proper  to  reply  that  another  person  is 
T.)  54  How.  Pr.  (N.  Y.)  211;  Stewart  jointly  liable  with  the  plaintiff  on  the 
V.  Travis,  (Supm.  Ct.  Spec.  T.)  10  demand  set  up  by  way  of  counter- 
How.  Pr.  (N.  Y.)  148;  Silliman  v.  claim.  Mynderse  v.  Snook,  i  Lans. 
Eddy,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  488. 

(N.   Y.)  122:    Putnam  v.   De  Forest,  Bes    Jndieata  —  Specially   Pleaded. — 

(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Where  a  set-off  is  pleaded  the  objec- 

Y.)  146;    Williams  v,  Upton,  (County  tion  that  the  defendant  is  estopped  by 

Ct.)  8  How.  Pr.  (N.  Y.)  205;  Rider  v,  a  judgment  from  setting  up  such  claim 

Foggan,  59  Hun  (N.  Y.)  628,  14  N.  Y.  must  be  specially  pleaded  in  the  reply, 

Supp.  59;    Fitzgerald  v,  Rightmeyer,  and  a  general  denial  of  the  allegations 

(Supm.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  of  the  answer  is  insu£5cient.     Salladio 

186;  Latimerz'.  Sullivan,  30  S.  Car.  III.  v.  Mitchell.  42  Neb.  859. 

Heeenity  for  Yerifioation.  —  Where  the  Ho  Demurrer  Lies  to  General  Denial.  — 

defendant  sets  up  a  counterclaim  and  Where  a  reply  to  a  counterclaim  is  in 

itemized    account    thereof,    and    the  legal  effect  merely  a  denial  of  the  facts 

pleading  is  verified  by  the  afiSdavir  of  alleged  therein,  any  demurrer  to  such 

the  defendant  as  true,  it  must  be  taken  reply  is  frivolous  and  should  be  over- 

as  true  unless  the  denial   thereof  is  ruled.     If  the  reply  contains  irrelevant 

verified  by  the  affidavit  of  the  plaintiff,  and  redundant  matter  the  defendant's 

his  agent  or  attorney.     Aiken  v.  Franz,  remedy  is  by  motion  to  strike  out  such 

2  Kan.  App.  75.  matter.     Beggs  v.  Beggs,  50  Wis.  443. 

3.  Wilkersonz/.  Farnham,  82M0. 672;  See  also  Ludington  v.  Slauson,  38  N. 
Atlantic  Phosphate  Co.  v.  Sullivan,  34  Y.  Super.  Ct.  81. 

S.   Car.   301.    See  also  Smith  v,  Mc-  Motion  to  Strike  Out  Too  Teohnioal. — 

Gregor,  96  N.  Car.  toi.  A  motion  to  strike  out  a  reply  as  not 

In  Gregg  v.  Mallett,  iii  N.  Car.  74,  responsive  to  the  answer  for  the  reason 
it  was  held  that  a  reply  is  sufficient  if,  that  the  answer  pleads  a  set-off  to  the 
though  not  carefully  drawn,  it  consists,  plaintiff's  claim,  while  the  reply  de- 
if  fairly  construed,  of  a  general  and  nies  **  each  and  every  allegation  of  the 
specific  denial  of  the  set-off  or  claim  said  answer "  setting  up  a  counter- 
asserted  in  the  answer.  claim,   is  too  technical   and  must  be 

Connterolaim  Set  Up  as  Joint  Demand,  disregarded,  especially  where  the  reply 

—  Where  a  counterclaim  contained  in  further  denies  **  each  and  every  alle- 

the  defendant's   answer  is  expressly  gation  setting   up  and   alleging  new 

set  up  as  a  joint  demand  against  both  matter."     Anthony  v,  Stinson,  4  Kan. 

the  plaintiff  and  his  partner  (the  latter  21 1. 
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claim  is  sufficient.*     But  the  right  asserted  by  the  defendant  must 

be  distinctly  put  in  issue,  and  a  reply  is  not  sufficient  if  it  merely 
denies  that  the  plaintiff  is  entitled  to  the  sum  which  he  claims,  or 
to  any  other  sum,*  or  if  it  simply  denies  some  conclusion  of  law.' 
Proof  under  General  Denial.  —  Under  a  general  denial  of  the  counter- 
claim or  set-off  the  plaintiff  may,  it  seems,  prove  anything  going 
to  show  that  the  defendant's  claim  ought  not  to  be  allowed.* 

1.  Ludington  v.  Slauson,  38  N.  Y.  goods  to  the  party  charged,  upon  an 
Super.  Ct.  81,  in  which  case  the  aUeged  express  or  implied  promise  to  pay 
fraud  of  the  plaini iff  was  a  substantial  therefor  the  price  staled  in  the  ac- 
part  of  the  counterclaim,  and  it  was  count;  and  a  reply  to  such  set-oS  or 
held  that  a  reply  denying  such  fraud  counterclaim,  in  order  to  be  suflScient 
was  good.  as  a  denial,  should   controvert  some 

Beply  Hot  Frivoloni.  —  Where  a  reply  material  part  of  these  actual  or  con- 
to  a  counterclaim  denies  averments  in  structive  averments.  It  will  not  suffice 
the  answer  which  are  material  10  the  simply  to  deny  some  mere  conclusion 
setting  up  of  the  counterclaim,  such  of  law,  as  to  deny  that  the  plaintiff  is 
reply  cannot  be  stricken  out  on  motion  indebted  as  alleged,  or  that  the  ac- 
as  frivolous.  Wood  v.  New  York,  count  is  just.  Thruslon  v,  Oldham,  6 
(Supm.  Ct.)3  Abb.  Pr.  N.  S.  (N.  Y.)467.  Bush  (Ky.)  16.     See  also  Richardson 

2.  McKensie  v,  Farrell,  4  Bosw.  (N.  i\  Doty,  44  Neb.  73. 

Y.)  192.  4.  Proving  Nonexistenoo  of  Contract  at 
Reply  Too  Yagne  and  General. — Where  Beginning  of  Action.  —  In  an  action  on 
the  defendant  interposes  a  set-off  based  contract,  where  a  counterclaim  based 
on  an  account,  a  reply  which  simply  on  contract  is  defective  on  account  of 
denies  the  correctness  of  each  and  failure  to  allege  that  it  existed  at  the 
every  item  of  the  defendant's  answer  time  of  the  beginning  of  the  action,  the 
and  counterclaim  in  such  account  is  plaintiff  may  prove  its  nonexistence  at 
too  vague  and  general.  Whitaker  v,  that  time,  under  a  reply  consisting  of 
Sandlfer,  i  Duv.  (Ky.)  261.  a  general  denial  of  the  matters  set  up 
Denial  on  Information  and  Belief. —  as  a  counterclaim.  John  Church  Co. 
Where  an  answer  setting  up  a  counter-  v.  Clarke,  77  Hun  (N'.  Y.)  467. 
claim  alleges  facts  presumptively  with-  Proving  Alteration  of  Contract.  —  In 
in  the  personal  knowledge  of  the  an  action  to  recover  for  services  per- 
plaiatifT,  a  reply  alleging  that  the  formed  by  the  plaintiff  under  a  build- 
plaintiff,  *'  upon  information  and  be-  ing  contract,  where  the  defendant 
lief,  denies  each  and  every  allegation  admits  the  making  of  a  contract  similar 
therein  contained,"  and  verified  by  his  to  the  one  alleged  in  the  complaint, 
oath  "  that  the  same  is  true  of  his  own  but  alleges  that  it  contained  provisions 
knowledge,  except  as  to  the  matters  not  set  forth  therein,  and  sets  up  the 
therein  stated  to  be  alleged  on  informa-  breach  of  these  provisions  as  a  counter- 
tion  and  belief,  and  as  10  those  matters  claim,  the  plaintiff,  under  a  reply  con- 
he  believes  it  to  be  true,"  is  demur-  sisting  of  a  general  denial,  may  prove 
rable.  Thompson  v.  Seligman,  90  that  after  the  execution  of  the  contract 
Fed.  Rep.  219.  See  also  Fallon  v,  the  defendant  made  material  altera- 
Durant,  (Supm.  Ct.  Spec.  T.)  60  How.  tions  in  it,  and  among  others  inserted 
Pr.  (N.  Y.)  178.  the  provisions  which  the  defendant 
8.  Denial  of  Conclusions  of  Law. —  claims  have  not  been  complied  with. 
When  a  set-off  or  counterclaim  is  and  on  which  the  defendant's  counter- 
founded  on  an  account,  such  set-off  or  claim  is  based.  Wirges  r.  Baeuerle, 
counterclaim  is  construed  to  relate  to  12  Hun  (N.  Y.)  134. 
the  account  and  by  implication  to  allege  General  Beplication  in  Equity.  —  In 
what  may  be  reasonably  inferred  from  Chapman  v.  Robertson,  6  Paige  (N.  Y.) 
the  statement  of  (he  items  of  the  ac-  627,  31  Am.  Dec.  264,  which  was  a  suit 
count.  Thus,  for  instance,  if  the  in  equity.  Chancellor  Walworth  held 
foundation  of  the  set-off  or  counter-  that  upon  a  general  replication  to  the 
claim  is  an  ordinary  account  for  goods,  answer  the  plaintiff  may  introduce  any 
theset-off  or  counterclaim  will  be  taken  evidence  which  is  relevant  and  proper 
to  allege   a  sale  and  delivery  of  the  for  the  purpose  of  showing  that  the  de^ 
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But  it  has  been  held  that  payment  cannot  be  proved  under  a  gen^ 
eral  denial.  * 

c.  Setting  Up  New  Matter  — (i)  In  General.  ^1\i^  reply 
may  set  forth  in  ordinary  and  concise  language,  without  repe- 
tition, new  matter,  not  inconsistent  with  the  complaint,  constitute 
ing  a  defense  to  the  counterclaim.'  The  rule  against  departures 
in  pleading  is  not  violated  by  such  a  reply.' 

Consistenoy  with  Complaint  —  As  a  general  rule,  the  new  matter  set 
up  by  the  plaintiff  in  his  reply  must  be  consistent  with  the  cause 
of  action  stated  in  his  complaint,^  and  where  it  is  not  consistent 

mand  claiiii«d  as  a  tet-off  is  not  legally  formerly  have  been  sel  forth  by  repli- 
Of  equitably  due,  or  that  for  any  other  cation,  provided  it  i«  not  incoosisient 
reason  It  should  not  be  allowed;  and  with  the  petition.  Barbaroux  v.  Bar- 
that  the  defendant,  on  the  other  hand,  fcer,  4  Met.  (Ky.)  47. 
may  introduce  proofs  to  rebut  any  spe.  H«w  Xatttr  Fl«ftM  with  9e«ial.  —  A 
cial  defense  to  his  claim  of  set-ofif  which  reply  to  a  counterclaim  denying  the 
the  complainant  may  attempt  to  estab-  allegations  therein  does  not,  by  setting 
lish.  up  new  matter  in  avoidance  of  such 
Where tpeeial  aepMeation  Jeoowary.  -^  counterclaim,  admit  those  allegations. 
In  a  suit  by  an  assignee  on  a  non.  under  Code  Civ.  Pro.  N.  Y.,  ^  514, 
negotiable  note,  brought  aga,inst  the  allowing  a  reply  to  deny  material  aile- 
maker  In  the  payee's  name,  where  the  gations  and  at  the  same  time  to  allege 
defendant  pleads  set-off,  the  plaintiff,  new  matter,  not  iocoDsisient  with  the 
under  a  general  replication  denying  complaint,  which  constitutes  a  defense 
the  set-off,  cannot  prove  that  the  de-  to  the  counterclaim.  Del  Valle  v. 
fendant  obtained  the  claim  sought  to  Navarro,  (Supm.  Ct.  Spec.  T.)  21  Abb. 
be  set  off  after  he  had  been  duly  noti-  N.  Cms.  (N.  Y.)  136.  See  also  Stewart 
tied  of  the  transfer  of  the  demand  sued  v.  Travis,  (Supra.  Ct.  Sp«c.  T.)  ic 
upon;  to  render  these  facts  available  How.  Pr.  (K.  Y.)  148. 
the  replication  must  be  special.  Say  On  a  Plea  Itttiag  Off  a  Femar  Jadg- 
9.  Dascomb,  i  Hill  (N.  Y.)  552.  meat  against  the  plaintiff  to  his  pres- 
1.  Wilkerson?/.  Farnham,  82  Mo.  67a.  ent  demand  the  plaintiff  may  reply  in 
9.  /nvtf.  —  Illsly  v.  Grayson,  105  avoidance  of  the  plea  that  the  present 
Iowa  685.  demand  19  in  the  right  of  another;  but 
Montanm,  '^  Babcock  v.  Maxwell,  31  to  render  such  replication  valid  it 
Mont.  507.  should  set  forth  the  contract  by  which 
AVtv  VffrA.'^Cohn  v.  Husson,  (N.  the  third  party  became  interestad. 
Y.  City  Ct.  Spec.  T.)  66  How.  Pr.  (N.  Carlisle  v.  Long,  i  A,  K.  Marsh.  (Ky.) 
Y.)  150;  Stewart  v.  Travis,  (Supra.  Cc  486. 

Spec.  T.)  10  How.  Pr.  (K.  Y.)  148;  Silli-  8.  Coombs  Commission  Co,  v.  Block, 

man  9.  Eddy,  (Sapra.  Ct.  Spec.  T.)  8  130  Mo.  668;  Van  Bibber  v.  Fields,  as 

How.   Pr.  (N.  Y.)  12a;  Putnam  v.  De  Oregon  527. 

Forest,  (Supm.  Ct.  Spec.  T.)  8  How.  4.  Campbell  v.  Mellen,  61  Wis,  6ia; 
Pr.  (M.  Y.)  146;  Rider  v.  Foggan,  59  Labiache  v.  Kirkpatrick,  (N.  Y.  City 
Hun  (N.  Y.)  628,  14  N.  Y.  Supp  59;  Ct.  Tr.  T.)  8  Civ.  Pro.  (N.  Y.)  256; 
Labiache  v.  Kirkpatrick,  (N.  Y.  City  Barbaroux  v.  Barker,  4  Met.  (Ky.)  47. 
Ci.  Tr.  T.)  8  Civ.  Pro.  (N.  Y.)  256;  Matter  Inconsistent  with  Cemplaiat — 
Fitzgerald  v.  Rlghtmeyer,  (Supm.  Ct.  Where  the  plaintiff  sues  upon  a  defiaite 
Spec.  T.^  11  Misc.  (N.  Y.)  186;  William  contract,  which  is  in  writing,  and  is 
H.  Frank  Brewing  Co.  v.  Hammersen,  made  a  part  of  the  complaint,  and  at- 
22  N.  Y.  App.  Div.  475;  White  v.  Joy,  legesperformanceof  this  contract  wiih- 
13N.  Y.  83;  Thomas  v.  Loaners' Bank,  out  any  allegation  as  to  alteration  or 
58  N.  Y.  Super.  Ct.  466.  modification  in  the  specifications  of  the 
Sffut/k  Oir^/iff^z. -— Ljitimer  zf.  Sulli-  work  to  be  done  thereunder,  and  the 
van,  30  S.  Car.  III.  defendant  answers,  and  by  way  of 
IVisamsin,  —  Campbell  v.  Mellen,  61  counterclaim  seeks  to  recover  damages 
Wis.  6it.  for  a  failure  so  to  perform  the  con- 
In  Keataflkj  the  reply  may  contain  tract,  new  matter  in  the  plaioiiff's  re- 
any  matter  of  avoidance  which  might  ply  which  aeeks  to  change  the  contract 
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the  defendant  may  object  to  the  filing  of  such  reply  or  move  to 
strike  out  the  inconsistent  matter;  ^  but  if  he  fails  to  do  so  on  the 
trial  he  cannot  raise  the  objection  on  appeal.'  It  seems,  how* 
ever,  that  where  the  counterclaim  is  not  connected  with  the  plain- 
tiff's cause  of  action,  he  may  set  up  in  reply  new  matter  not 
consistent  with  his  complaint.' 

sued  upon  and  to  plead  an  entirely  as  a  defense  to  defendant's  counter- 
different  contract  Is  clearly  inconsistent  claim.  That  is,  as  Ihe  pleadings  stood, 
with  the  complaint  and  the  theory  thouf^h  plaintitf  could  not  have  the 
upon  which  the  plaintiff's  action  is  benefit  of  that  evidence  as  a  ground  of 
based,  and  the  porlioa  of  the  reply  con-  recovery  by  himself,  he  could  have  the 
taining  such  matter  may  be  stricken  benefit  of  it  so  far  as  to  prevent  a  rc- 
out  on  motion  by  the  defendant.  Eldlit2  covery  by  defendant  on  his  counier- 
V.  Rothschild,  87  Hun  (N.  Y;)  243.  claim." 

In  William  H.  Frank  Brewing  Co.  v.  AiamidmtBtsfPstitiMi. — The  provision 

Hammersen,  23  N.  Y.  App.  Div.  475,  of  the  Iowa  Code  that  a  reply  must  not 

the    action    was    to     recover    certain  be  inconsistent  with  the  petition  does 

money  alleged  to  have  been  paid  at  the  not  apply  to  an  amendment  to  a  pe- 

requestof  the  defendant,  who  promised  tition,  afier  a  petition  for  intervention 

to  repay  it  upon  demand.     The  answer  has  been  filed,  nhich  is  in  effect  an  an- 

set  up  a  counterclaim   arising  out  of  swer  to  the  latter  and  sets  out  a  coun- 

the   contract,   and  the   reply  set  up  a  terclaim,  notwithstanding  such  amend- 

claim  against  the  defendant  not  simply  ment  l>e  inconsistent  with  the  original 

for  money  paid  out  at  his  request  as  'petition.     Jack  v.  Des  Moines,  etc.,  R. 

alleged  in  the  complaint,  but  for  dam-  Co.,  49  Iowa  637. 

ages  arising  out  of  false  representa-  1.  Barbaroux  v.  Barker,  4  Met.  (Ky.) 

tions  on   the    part  of    the    defendant  47;  Eidlitz  v.   Rothschild,  87  Hun  (N. 

inducing  the  payment  of  the  money.  Y.)  243. 

It  was  held  that  this  was  an  improper  8.  Barbaroux  v.  Barker,  4  Met.  (Ky.) 

attempt  to  change  a  cause  of  action  on  47.     And  see  infra^  XVIII.  Appeal. 

contract  to  a  cause  of  action  sounding  8.  Thomas  v.   Loaners*  Bank,  38  N. 

in  tort,  and  that  it  was  not  a  complt-  Y.    Super.   Ci.   466,    where    the   court 

ance  with  Code  Civ.  Pro.  N.  Y.,  g  514,  said:  *'  If  the  matter  constituting  ibe 

which  provides  that  where  the  answer  counterclaim   arose   out  of    the  same 

contains   a  counterclaim  the    plaintiff  transaction   stated  in   the    complaint, 

may  reply  thereto  and  may  set  forth  then,  doubtless,   within   the  terms  of 

new  matter  **not  inconsistent  with  the  the  code,  the  matter  in  avoidance  may 

complaint,  constituting  a  defense  to  not  be  inconsistent.  But  while  a  de- 
the  counterclaim."                                    '  fendant  is  allowed,  by  way  of  cross* 

Dspartnre.  —  Under    the    Mintiesota  action,  to  allege  a  separate  cause  of 

statute  providing  that  the  pleading  of  action  against  the  plaintiff,  and  may 

a  set-off  or  counterclaim  vhall  not  be  move  for  judgment  if  not  replied  to, 

held  or  construed  to  be  an  admission  the  latter  should  be  allowed  to  confess 

of  any  cause  of  action  on  the  part  of  and  avoid." 

the  plaintiff  against  the  defendant,  it  lettiiig  Up  Faeti  to  Estop  Bsleodaat  — 

has  been  held  that  where  the  complaint  In  Gleckler  v.  Slavens.  5  S.  Dak.  364, 

alleges  a  complete  performance  of  the  which    was   an   action  to  recover  the 

contract  accoiding  to  its  terms  and  the  price  of  certain  cattle  purchased  by  the 

answer  alleges  by  way  of  counterclaim  defendants,  the    plaintiffs   alleged   in 

failure  to  perform  the  contract  within  their   complaint    that  they   had   fully 

a  stipulated  time,  a   reply  admitting  performed  their  part  of  the  contract  in 

the  averments  of  the  answer  and  alleg-  regard   to  the  delivery  of  the  cattle, 

ing  new  matter  as  an  excuse  for  failure  The  defendants  denied  the  allegations 

to  perform  within  the  time  stipulated  of  the    complaint,  and    alleged   as  a 

constitutes  a  departure.      Trainor  c/.  counterclaim   that   the    plaintiffs    had 

Worman,  34  Minn.  237,  in  which  case  failed  to  furnish  cattle  of  the  condition 

the    court    said:     ''  Though    plaintiff  and  quality  defined   in   the    contract, 

could  not  plead  in  his  reply  and  prove  Thereupon  the  plaintiffs,  still  insisting 

such  excuse  as  part  of  his  cause  of  ac-  that  they  had  fully  performed  the  con- 

tion,  he  could  both  plead  and  prove  it  tract  as  alleged  in  their  complaint,  aU 
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(2)  Set-off  or  Counterclaim  —  Where  Allowed.  —  In  some  jurisdic- 
tions it  is  held  that  the  plaintiff  may  set  up  in  reply  a  counter- 
claim or  set-off  against  the  defendant's  claim.*  But  such  set-off 
or  counterclaim  can  be  used  only  to  defeat  a  recovery  by  the 
defendant,  and  cannot  be  made  the  subject  of  a  substantive  claim 
upon  which  a  judgment  for  the  excess  over  the  defendant's 
demand  can  be  based.* 

Where  Hot  Allowed.  —  The  more  generally  accepted  doctrine  is  that 
a  reply  to  a  set-off  or  counterclaim  is  restricted  to  the  averment 
of  new  matter  constituting  a  defense  which  is  not  inconsistent 
with  the  complaint  or  declaration,  and  therefore  a  set-off  or 
counterclaim  cann'ot  be  set  up  against  the  defendant's  claim.* 

leged  further  by  way  of  reply  that  the  have   been  held  by  him  at  the   time 
defendants    were    not  in    position   to  when  the  action  was  begun.     Blount 
assert  the  counterclaim,  because  if  it  v,  Rirk,  107  Ind.  238. 
were  true  that  after  the  deliveries  of        8.  Townsend    v,   Minneapolis  Cold- 
October  3  and  17  the  remainder  of  the  Storage,  etc.,  Co.,  46  Minn.  121;  Cox 
herd  did  not  average  as  provided  in  7/.  Jordan,  86  III.  560;  Small  v,   Ken- 
the  contract,  it  was  for  the  reason  that  nedy»  137  Ind.  299. 
the  average  had  been  so  reduced  at  the        Prayer  for  Judgment  Same  as  Beclara- 
solicitation  and  instance  and  for  the  tion.  —  Where  in  a  distress  for  rent  the 
advantage   of    the   defendants    them- '  tenant   pleads  a  set-off  to  which   the 
selves.     It   was   held   that  this   reply  landlord  replies  a  set-off,  the  prayer  for 
was  not  a  modification  uf  or  departure  judgment  in  such  replication  should  be 
from  the  plaintiffs'  cause  of  action  as  as  claimed  in  the  declaration.     Cox  v. 
stated   in    their    complaint,    but    was  Jordan,  86  III.  560. 
simply  a  statement  of  facts  designed  to        %,  Alabama.  —  Hudnall    v,    Scott,    2 
estop   the   defendants  from   asserting  Ala.  569. 

other  facts  upon  which  to  base  a  coun-        Kmtucky.  —  Williams    v.    Jones,    i 

terclaim,  and  therefore  was  allowable.  Bush  (Ky.)  621. 

1.  Turner  v.   Simpson,  12  Ind.  413;         Maryland,  —  Spencer    v,    Almoncy, 

Reilly  v,  Rucker,  16  Ind.  303;  Curran  56  Md.  551;  Burch  v.  State,  4  Gill  &  J. 

V,  Curran,  40  Ind.  473:  Dodge  v.  Dun-  (Md.)  444. 

ham,  41  Ind.  186;  House  z'.  McKinney,         Missouri,  —  Dawson    v.    Dillon,    26 

54  Ind.  240;  Blount  v.  Rick,  107  Ind.  Mo.  395.     But  in  Mortland  v,  Holton, 

238;  Peden  v.  Mail,  118  Ind.  556;  Small  44  Mo.  58,  where  one  defendant  setoff 

V.  Kennedy,   137   Ind.  299;  Francis  v.  'his  individual  demand  against  a  joint 

Leak,  6  Ind.  App.  411;  Cox  v,  Jordan,  claim  sued  on,  the  plainti£f  was  per- 

86  111.  560.     See  also  Townsend  z'.  Min-  mittcd   to  state  in  his  reply  a  set-o£f 

neapolis   Cold   Storage,   etc.,   Co.,   46  against  such  individual  claim  of  the 

Minn.  121.  defendant. 

In  Maaeaohnietts    and   Maine,   under        Xebraska,  —  Savage    v.    Aiken,    21 

statutes    providing  that   the    plaintiff  Neb.  605. 

shall  be  entitled  to  every  ground  of  AVw  York,  —  White  v.  Joy,  13  N. 
defense  against  the  defendant's  de-  Y.  83;  Cohn  v.  Husson,  (N.  Y.  City  Ct. 
mand  of  which  he  might  have  availed  Spec.  T.)  66  How.  Pr.  (N.  Y.)  150;  Hall 
himself  in  an  action  brought  against  v.  Hall,  (County  Ct.)  30  How.  Pr.  (N. 
him  on  such  demand,  it  has  been  held  Y.)  51;  Stewart  v,  Travis,  (Supm.  Ct. 
that  a  set-off  may  be  pleaded  to  the  Spec.  T.)  10  How.  Pr.  (N.  Y.)i48;  Put- 
defendant's  set-oft.  Galligan  v.  Fan-  nam  v.  De  Forest,  (Supm.  Ct.  Spec.  T.) 
nan,  9  Ailen  (Mass.)  192;  Boyd  r.  Bart-  8  How.  Pr.  (N.  Y.)  146;  Goossen  v, 
lett,  54  Me.  496.  Goossen,  (C.  PI.  Spec.  T.)  24  Civ.  Pro. 

Claim  Accruing  After  Action  Begun. —  (N.  Y.)  113;  Hatfield  v.  Todd,  (Supm. 

Where  a  defendant  pleads  a  set-off  the  Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  265; 

plaintiff  may  reply  by  way  of  set-off  to  Fitzgerald  v.   Rightmeyer,  (Supm.  Ct. 

the  plea  a  claim  against  the  defendant  Spec.  T.)  12  Misc.  (N.  Y.)  x86.    But  see 

held  by  him  at  the  time  when  the  plea  Miller  v.  Losee,  (Supm.  Ct.  Spec.  T.) 

was  filed,  although  such  claim  may  not  9  How.  Pr.  (N.  Y.)  356. 
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It  has  been  held,  however,  that  where  a  counterclaim  is  thus 
wrongly  introduced  by  the  plaintiff  without  any  objection  by  the 
defendant,  and  is  treated  by  the  parties  as  a  part  of  the  com- 
plaint, the  court,  after  repeated  ordcr$  and  other  proceedings 
recognizing  the  propriety  of  such  replication  have  been  taken, 
may  regard  it  as  an  amendment  of  the  complaint.* 

(3)  Permissibility  of  Pleading  to  Reply.  —  In  some  states  the 
reply  to  a  counterclaim  ends  the  pleading,  and  if  there  be  any 
new  matter  which  might  be  set  up  against  the  reply  it  may 
be  given  in  evidence  without  further  pleading.* 

XIL  Ofebatiok  akd  Effect  of  Plea  —  Adxibsiok  of  Plain- 
tiff's Claim.  —  Where  the  defendant  pleads  set-off  or  recoup- 
ment he  does  not  thereby  deny  the  validity  of  the  plaintiff's  cause 
of  action,  but  asserts  a  separate  and  independent  claim  in  his 
own  favor;'  and  likewise  where  he  sets  up  a  counterclaim  he 

North  Carolina, — Scott  «/.  Bryan,  96  terolaim.  —  In   an   action  on  contract, 

N.  Car.  289,  Boyett  v.  Vaughan,  85  Nf.  where  the  counterclaim  interposed  by 

Car.  363.  the  defendant  is   based   on  unsettled 

Oregon,  —  Lillienthal  v.  A.  P.  Hotal-  partnership  accounts  between  the  par- 
ing Co.,  15  Oregon  371.  ties,  alleging  a  balance  in  fa\ror  of  the 

Pennsylvania.  —  Russell    v.   Miller,  defendant  and  demanding   judgment 

54  Pa.  St.  154;  Gable  v.  Parry,  13  Pa.  for  such  balance  if,  upon  an  account- 

St.  181;  Ulrich  V,   Berger,  4  W.  &  S.  ing,  a  balance  is  found  in  favor  of  the 

(Pa.)  19.  plaintiffs,  it  is  proper  that  they  should 

Rhode  Island,  —  Heath  v,   Doyle,  18  have  judgment  for  the  amount  of  such 

R.  I.  252.  balance  although  it  exceeds  the  sum 

In  Fitzgerald  v.  Rightmeyer,  (Supm.  claimed  in  their  complaint.     Rider  v. 

Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  186,  the  Foggan,  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 

court,  in  holding  that  a  counterclaim  Supp.  59. 

cannot  be  pleaded  to  a  counterclaim,  1.  Scott  v,  Bryan,  96  N.  Car.  289. 

said:  "A  distinction  has  always  been  8.  Welch   v.    Bennett,    39   Ind.  136; 

recognized  between  a  defense  and  a  Silliman  v,  Eddy.  (Supm.  Ct.  Spec.  T.) 

counterclaim.     New  matter  in  a  reply  8  How.  Pr.  (N.  Y.)  122. 

which  is  not  inconsistent  with  the  com-  8.  Raymond  v.  Kerker,  81  III.  381; 

plaint,  and  which  constitutes  a  separate  McHardy  v,  Wadsworth,  8  Mich.  349; 

and  distinct  cause  of  action  against  the  Jones  v,   Moore,  42  Mo.  413;  Vassear 

defendant  in   the  orderly  and  regular  v.  Livingston,   13  N.  Y.  248;  Gregory 

course   of  pleading,  has   no   place  in  v,  Trainor,  4  E.  D.  Smith  (N.  Y.)  58,  i 

the  reply,  but  should  be  embraced  in  Abb.  Pr.  (N.  Y.)  209. 

the  complaint;  otherwise,  no  pleading  Distinction  Between  Fleas  of  Tender  and 

being  authorized  in  answer  lo  a  reply,  Set-off.  —  '*  A  plea  of  tender  admits  the 

we  would  have  the  case  of  a  cause  of  amount  due   and    a   readiness  at  all 

action  being   alleged   and    prosecuted  times  to  pay  it.    But  a  set-off,  though  to 

against  a  defendant  to  which  he  could  a  certain  extent  it  admits  the  plaintiff's 

make  no  answer,  either  to  admit,  deny,  claim,  yet  sets  up  a  counter,  independ- 

or  set  up  any  affirmative  defense  to  it."  ent  demand  and  cause  of  action,  as  a 

Motion  to  Strike  Out.  — ^The  objection  legal  reason  why  the  defendant  should 
that  a  counterclaim  is  pleaded  in  the  not  be  held  to  pay  it."  Cary  v.  Ban- 
reply  should  be  raised  by  a  motion  to  croft,  14  Pick.  (Mass.)  315,  25  Am. 
strike  out  such  counterclaim.      Cohn  Dec.  393. 

V.  Husson,  (N.  Y.  City  Ct.  Spec.  T.)  66  Distinction    Between  Beoonpment  and 

How.  Pr.  (N.  Y.)  150:  Hatfield  v,  Todd,  Independent  Crow-claim.  —  A  defense  by 

(Supm.  Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  way  of  recoupment  denies  the  validity 

Y.)  265.     Compare  Stewart  v,  Travis,  of  the  plaintiff's  cause  of  action  to  so 

(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N.  large  an  amount  as  he  claims.     It  is 

Y.)  148.  not  an  independent  cross-claim,  like  a 

Where  Accounting  Demanded  in  Conn-  separate  and  distinct  debt  or  item  of 
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assumes  that  the  plaintiff  has  a  cause  of  action  against  him,  and 
proposes  to  meet  it  by  establishing  another  cause  of  action 
against  the  plaintiff.^ 

Xm  Withdrawal  07  Plea  —  in  Oenerml. —  It  is  generally 
agreed  that  a  defendant  may  withdraw  a  set-off  or  counterclaim 
in  the  same  way  that  a  plaintiif  may  take  a  voluntary  nonsuit, 
and  the  only  point  on  which  the  cases  differ  is  as  to  how  long 
this  right  continues.*     As  a  general  rule  the  withdrawal,  in  order 

account  due  from  the  plaintiff,  but  \%  distinct  matters  not  embraced  in  the 
confined  to  matters  arising  out  of  or  complaint.  Dove  v,  Hayden,  s  Ore- 
connected  with  ihe  coniractor  transac-  gon  500 

tion  which  forms  the  basis  of  the  plain-  Bui*  Changed  by  Statute.  —  In  Minm- 

tiff's  action.     McHard^  v,  Wadsworth,  sota,  previous  to  Laws  1883,  c.  loi,  g  i, 

8  Mich.  349.  the  pleading  of  a  counterclaim  parlicu- 

Qoaliflcation  of  Bale.  —  Where  a  de-  larly  admitted  the  claim  of  the  plain- 

fendant,  at  the  instance  of  the  plain-  tiff,  but  this  rule  has  been  abrogated  by 

tiff,  files  a  bill  of  particulars  by  way  of  the    statute    mentioned.      Trainor    v, 

set-off  in  an  action  before  a  justice  of  Worman,  34  Minn.  237. 

the  pea4:e,  and  thereafter  an  appeal  is  8.  Kansas,  —  Bo  wen  v,   Pickett,   26 

taken  to  the  District  Court,  where  tiie  Kan.  219. 

pleadings  are  not  amended,   and   no  Maine,  —  Theobald  v,  Colby,  35  Me. 

order  is  made  as  to  the  filing  of  new  179. 

pleadings,  the  mere  filing  of  the  set-off  Massachusetts,  —  Cary   v.    Bancroft, 

in  the  justice's  court  does  not  admit  14  Pick.  (Mass.)  315. 

the   allegations  of    the    plaintiff,   nor  Minnesota.  —  Slocum  z^.  Minneapolis 

waive  proof  thereof.  Bowen  v.  Pickett.  Millers'  Assoc,  33  Minn.  438. 

26  Kan.  219.  New  York.  —  New  York  v,  Ketcbum, 

Bale  Changed  by  StaUte.  —  In  Minne^  (Supm.  Ct.)  67   How.   Pr.  (N.  Y.)  161; 

sota   it  is    provided   by  statute  (Laws  Knauth  v.  Wertheim,  (Supm.  Ct.)  26 

1883,  c.  [QJ,  §  i),  that  the  pleading  of  Abb.   N.   Cas.  (N.  Y.)  369;  Brown  v. 

a  set-off  or  counterclaim  by  the  defend-  Butler,  58  Hun  (N.  Y.)  Sir. 

ant  shall  not  be  held  or  construed  to  be  North  Carolina, —  McNeill  v.  Lawton, 

an  admission  of  any  cause  of  action  97  N.  Car.  16;  Whedbee  v.  Leggett,  92 

on  the  part  of  the  plaintiff  against  such  N.  Car.  469. 

defendant.     This  statute  has  abrogated  North  Dakota,  —  NoUman   v.   Even- 

the  rule  to  the  contrary  announced  in  son,  5  N.  Dak.  344. 

the  earlier  cases  in  that  state.   Trainor  Pennsylvania,  —  Good    v.    Good,    9 

V.  Worman,  34  Minn.  237.  Watts  (Pa.)  567;  Muirhead  r.  Kitkpat- 

1.  Holzbauer  v.   Heine,  37  Mo.  443;  rick,    2    Pa,    St.    425;     Gallagher    v. 

Dove  V.  Hayden,  5  Oregon  500.  Thomas,  2  Brews.  (Pa.)  531- 

An  averment  in  a  complaint  that  the  South  Carolina, — Branharo  v.  Brown, 

phiintiffs  are  partners  will  be  taken  as  i  Bailey  L.  (S.   Car.)  26a:   Lawrin  v. 

true  unless  it  is  denied  in  a  counter-  Hanks,   3    McCord   L.   (S.   Car.)  558; 

claim.    Roldan  ».  Power,  (N.  Y.  Super.  Holley  v.  Rabb,  12  Rich.  L.  (S.  Car.) 

Ct.  Spec.  T.)  14  Misc.  (N.  Y.)  480.  185. 

Where  the  defendant  alleges   facts  Virginia,  —  Hudson     ».     Kline,    9 

which  wholly  defeat  the  demand  of  the  Gratt.  (Va.)  379- 

plaintiff  his  plea  is  not  good  as  a  coun-  BisttifMa,  INfe^BtiBiULBee,  and  Hoandt. 

terclaim.      Jones    v.    Moore,   42    Mo.  —  As  to  the  right  of  a  plaintiff  to  dis- 

413.  continue  after  a  set-off  or  counterclaim 

Denial  of  Plaintiff's  Cause  of  Aoiiom.  —  has  been  pleaded,  and  the  effect  of  a 
It  would  seem  that  a  defendant  who  dismissal,  discontinuance,  or  nonsuil  on 
sets  up  a  counterclaim  should  not  aver  a  cross-demand  set  up  by  the  defend- 
that  the  plaintiff  never  bad  any  cause  anl,  see  article  Dismissal,  Discontinu- 
of  action  against  him,  and  it  follows  ance,  and  Nonsuit,  vol.6,  p.  848  et  seq, 
almost  necessarily  that  where  the  de-  la  Kaoiaa  the  defendant  has  the 
fcndant  denies  the  existence  of  the  privilege,  as  a  matter  of  right,  at  any 
plaintiff's  cause  of  action  his  counter-  time  before  the  final  submission  of  the 
claim  improperly  relates  to  new  and  cause  on  trial,  to  withdraw  a  coanur- 
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to  be  effective,  must  \>c  explicit ;  *  but  it  has  been  held  that 
where  a  defendant  pleads  the  same  counterclaim  in  two  actions 
which  are  simultaneously  pending  against  him,  and  prosecutes 
and  has  it  allowed  in  one  of  them,  he  thereby  withdraws  it  in  the 

Claim  or  set-off.     Bowen  v.  Pickett,  26  withdraw  his  discount  at  any  time  be- 

Kan.  219.  fore  publication  of  the  verdict.     Bran- 

In  ICaiaa  a  set-off  may  be  withdrawn  ham  v.  Brown,  i  Bailey  L.  (S.  Car.)  262; 

as  of  right  at  any  time  before  trial.  Lawrin    v.    Hanlcs,   3   McCord    L.   (S. 

Theobald  v.  Colby.  35  Me.  179.  Car.)  558;  Holley  v.  Rabb,  12  Rich.  L. 

Ift  MaaiaehiiMttt  a  defendant  may  (S.  Car.)  185,  in  which  latter  case  it  was 
withdraw  his  account  in  set-off  before  said  that  according  to  the  English 
judgment  upon  it.  Cary  v.  Bancroft,  practice,  after  a  set-off  has  been  pleaded 
14  Pick.  (Mass )  315.  the  defendant  is  not  allowed  to  with- 
in XittiieioU  the  defendant  may,  if  draw  it,  but  that  the  rule  Is  different  in 
he  sees  fit  to  do  so,  abandon  his  coun-  South  Carolina. 

terclaim  as  a  matter  of  right  before  a  Saasons  for  Withdrawal.  —  Where  a 

trial  of  the  issues  raised  by  the  counter-  defendant  has  set  up  a  counterclaim  in 

claim  has  been  commenced.     Slocum  his  answer,  and   on  the  trial  is  pre* 

V.   Minneapolis     Millers'     Assoc,    33  vented  from  giving  evidence  to  sustain 

Minn.  438.  it  by  his  inability  to  comply  with  an 

How  York  —  A/i^r  Trial  Opened  and  order  directing  a  bill  of  particulars,  he 
Evidence  T'd^^w.  —  Where  the  plaintiff  may,  on  motion,  strike  such  counter- 
sues  for  a  balance  after  giving  credit  to  claim  from  his  answer.  Knauth  v, 
the  defendant  for  all  the  items  which  Weriheim,  (Supm.  Cl.)  26  Abb.  N.  Cas. 
are   the   subject  of  his  counterclaim,  (N.  Y.)  369. 

and  the  action  is  in  the  nature  of  a  suit  On  tho  Trial  of  an  Action  Before  a 

for  an  accounting,  it  is  proper  to  refuse  Boferee  the  defendant  may  withdraw  a 

leave  to  the  defendant  to  withdraw  his  counterclaim  in  the  same  manner  that 

counterclaim   after  the    parties    have  the  plaintiff  may  submit  to  a  nonsuit 

gone  to  trial  and  evidence  has  been  on  a  trial  up  to  the  time  when  the  case 

taken.     Whitman  v.  Horton,  46  N.  Y.  Is  submitted   to  the  jury.     Brown  v. 

Super.  Ct.  531.  Butler,  58  Hun  (N.  Y.)  511. 

After  Dismissal  of   Complaint. -- In  Partial  Withdrawal.  —  The   filing  of 

Miller  v,  Freeborn,  4  Robt.  (N.  Y.)  608,  the  account  in  the  clerk's  office  as  re- 

where  the  defendant  in  an  action  in  the  quired  by  the  Massachusetts  statute  is 

Superior  Court  set  up  in  his  answer  merely  for  notice  to  the  plaintiff,  and 

counterclaims  against  the  plaintiff,  and  the  defendant  may  prove  as  much  of  it 

on  the  trial   the  complaint  was  dis-  as  is  necessary  for  his  defense  and 

missed  on  his  motion,  the  plaintiff  hair-  may  abandon  the  residue.     Sargent  v, 

ing  excepted  to  such  dismissal,  it  was  Southgate,  5  Pick.  (Mass.)  312,  x6  Am. 

held  that  the  plaintiff  had  a  right  to  Dec.  409. 

insist  that  the  counterclaim  should  be  1.  Unless  a  set-off  is  explicitly  with- 

passed  upon  by  the  jury  in  that  action,  drawn  the  arbitrators  to  whom  It  has 

and  that  the  defendant  after  having  been  submitted  are  bound  to  decide 

made  the  issue  should  not  be  allowed  upon  it,  and  may,  if  they  see  fit,  allow 

to  withdraw  it  so  as  to  reserve  the  right  it  notwithstanding  the  defendani.de- 

of  bringing  a  new  action  for  the  same  dines  to  attend  the  hearing  of  the  arbi- 

cause.  trators.     To  prevent  this  result,  and  to 

Horth  Oarolina  —  After  Plaintiff  Has  take  the  set-off  away  from  the  jurisdic- 
Submitted  to  Nonsuit,  —  Where  tne  de-  tion  of  the  arbitrators,  the  defendant  is 
fendant  has  set  up  a  cause  of  action  bound  10  perform  a  clear  and  express 
arising  independently  of  that  alleged  act  equivalent  to  a  nonsuit,  otherwise 
in  the  complaint,  and  the  plaintiff  has  it  must  be  taken  to  have  been  con- 
thereupon  submitted  to  a  voluntary  sidered,  examined,  and  decided  by  the 
tionsuit,  the  defendant  may  withdraw  tribunal  to  whom  it  was  regularly  com- 
his  counterclaim  or  leave  it  in,  as  he  milted,  and  the  award  of  the  arbitra- 
sees  fit.  McNeill  t/.  Lawton,  97  N.  Car.  tors,  if  unappealed  from,  will  be 
16;  Whedbee  v.  Leggett,  99  N.  Car. .  conclusive.  Muirhead  v.  Kirkpatrick, 
469;  Bynum  v,  Powe,  97  N.  Car.  374.  2  Pa.  St,  425;  Good  v.  Good,  9  Watts 

^  South  Carolina  the  defendant  may  (Pa.)  567. 
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other  action  and  waives  all  error  in  its  disallowance.* 

Eibet  of  Withdrawal.  —  After  a  cross-demand  has  been  properly 
withdrawn  the  defendant  cannot  introduce  any  evidence  in  its 
support,*  nor  can  a  referee  to  whom  it  has  been  referred  make 
any  adjudication  thereof,*^  but  there  is  nothing  to  prevent  a 
defendant  from  subsequently  instituting  an  independent  action 
based  on  the  same  claim.* 

XIV.  Teial  — 1.  In  OeneraL  —  On  the  trial  of  an  action  in 
which  a  set-oflf  or  counterclaim  has  been  pleaded  the  case  stands 
as  though  two  separate  suits  were  brought  to  determine  the  rights 
of  the  parties,  and  in  reality  two  suits  are  pending  before  the 
court,  to  be  tried  at  the  same  time.* 

2.  By  Court  or  Jury  —  in  General.  —  In  an  action  at  law  where  a 
counterclaim  set  up  by  the  defendant  simply  asserts  a  common- 
law  demand  for  damages,  the  defendant  has  a  right  to  a  jury 
trial.* 

In  Equity  —  lunes  to  Jnry.  —  Although  it  is  true  that  where  the 
jurisdiction  of  equity  is  invoked  to  obtain  a  set-off,  or  where  an 
equitable  counterclaim  is  interposed,  the  trial  and  hearing  should 
be  governed  by  the  principles  and  rules  of  procedure  applicable 
to  proceedings  in  equity,''  still,  if  questions  of  fact  proper  to  be 

1.  Matthews  v.  Davis,  39  Ohio  St.  54.  thereto  raise  issues  of  fact,  these  issues 
As  to  the  permissibility  of  pleading  the  should  be  tried  by  a  jury,  and  a  motion 
same  cross-demand  in  different  actions  by  the  plaintiff  for  judgment  on  the 
pending  at  the  same  time,  see  supra^  pleadings  should  be  refused.  Wilson 
IV.  3.  c.  Interposition  of  Same   Set-off  v.  Hughes.  94  N.  Car.  182, 

or  Counterclaim  in  Different  Actions,  In  Hew  York,  under  Code  Civ.  Pro., 

2.  Donovan?/.  Halsey  F.  Engine  Co.,  §  974,  where  a  counterclaim  is  inter- 
58  Mich.  38.  posed  demanding  an  affirmative  judg- 

8.  Brown  v.  Butler,  58  Hun  (N.  Y.)  ment  against  the  plaintifT,  the  issues 

512  of  fact  arising  thereon  are  triable  in 

4.  Bowen  v.  Pickett,  26  Kan.  219;  the  same  manner  as  though  the  cause 
Cary  v,  Bancroft,  14  Pick.  (Mass.)  315;  of  action  stated  in  the  counterclaim 
New  York  v.  Ketchum,  (Supm.  Ct.)  67  had  been  stated  in  a  complaint;  and 
How.  Pr.  (N.  Y.)  161.  Concerning  the  therefore  where  a  counterclaim  simply 
effect  of  an  adjudication  on  a  crass-de-  asserts  a  common-law  demand  for 
mand  as  a  bar  to  a  subsequent  action  damages,  the  defendant  has  a  right  to 
thereon,  see  supra,  IV.  3.  d.  Former  a  trial  before  a  jury,  and  it  is  erroneous 
Adjudication  as  Bar  to  Use  of  Cross-  to  direct  a  reference  against  his  objec- 
Demand.  tion.     McAleer  v.  Sinnott,   30   N.   Y. 

5.  Merchants*  Bank  v,  Schulenberg,  App.  Div.  318;  Roslyn  Heights  Land, 
54  Mich.  49;  Francis  v.  Edwards,  77  etc.,  Co.  ».  Burrowes,  76  Hun(N.  Y.)62. 
N.  Car.  271;  Whedbee  v.  Leggett,  92  The  section  of  the  code  entitling  a 
N.  Car.  469.  defendant  who  has  interposed  a  coun- 

In  Loniiiana  a  demand  in  reconven-  terclaim  and  demanded  an  affirmative 

tion  cannot  be  tried  separately,  nor  can  judgment  thereon  against  the  plaintiff 

the    judgment    rendered    therein    be  to  a  trial  by  jury  applies  only  when  the 

separately  appealed  from;  it  must  be  matter  set  up  in  the  answer  by  way  of 

tried  and  appealed  with  the  principal  counterclaim  would  support  a  separate 

suit.    Crescent  City  Livestock  Land-  action,  and  where  the  matter  alleged  in 

ing,  etc.,  Co.  v.  Larrieux,  30  La.  Ann.  the  answer  does  not  present  an  inde- 

740.  pendent  cause  of  action  the  defendant 

6.  Motion  for  Judgment  or  Pleadings. —  is  not  entitled  to  a  jury  trial  thereon. 
Where  a  counterclaim  pleaded  by  the  Cook  v.  Jenkins,  79  N.  Y   575. 
defendant    and    the    plaintiff's    reply  7.  Gemmell  v,  Hueben.  71  Mo.  App, 
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tried  by  a  jury  arise  in  a  suit  in  equity  where  the  defendant  has 
set  up  a  cross-demand,  the  court  may  direct  an  issue  to  a  jury,  on 
proper  application  therefor;^  but  such  issues  should  be  refused 
where  the  questions  in  the  case  are  involved  and  complicated  and 
the  case  is  one  which  is  proper  to  be  tried  before  a  court  or  a 
referee.  • 

Tim*  of  Moving  for  lunei.  —  A  motion  that  special  issues  be  framed 
for  a  jury  should  not  be  made  before  the  plaintiff's  time  to  reply 
or  demur  has  expired.' 

3.  Beference.  —  The  rules  regarding  references  in  actions  where 
the  defendant  has  interposed  a  cross-demand  by  way  of  set-off, 
recoupment,  or  counterclaim,  are  in  general  the  same  as  in  other 

291.     And  see   article   Issues  to  the  relied  upon  by  the  plaintiff,  and  de- 

JUKY,  vol.11,  p.  599.  mands  a  reformation  thereof,  the  ques- 

Triid  at  Spooial  Term.  —  Xn  New  York ^  tion   of  such   mistake  does  not  arise 

where  a  defendant  sets  up  a  counter-  upon  the  trial  of  the  issue  at  law,  but 

claim  for  equitable  relief  in  an  action  only   upon   the   trial  of  the  equitable 

appealable  at  circuit,  he  is  entitled  to  issue.     In  such  case  it  is  the  correct 

have  his  counterclaim  tried  at  special  practice  to  try  first  the  equitable  issue 

term.     Colville  v.  Chubb,  (Supm.  Ct.  before  the  court,  and  afterwards  to  try 

Spec.    T.)    26  Abb.    N.   Cas.   (N.    Y.)  the  legal  issue;  but  the  reverse  order 

372.  of  trial  will  not  be  error  where  it  works 

Equitable    Connterelaim    Joined    with  no  prejudice.     Du  Pont  v.  Davis,  35 

Other  Defensee. —  In  an  action  of  eject-  Wis.  631. 

ment  where  the  answer  sets  up  several  1.  Lewis  v,  Wilson,   i  Edw.  (N.  Y.) 

defenses  and  also  an  equitable  counter-  305. 

claim,  the  trial  of  such  equitable  coun-  Keoeisity  of  AppUoation  for  lunee. — 

terclaim  should  be  had  before  the  court  Under  Code  Civ.   Pro.  N.  Y.,  §  974,  a 

without  a  jury,  under  Code  Civ.  Pro.  defendant  who  demands  an  affirmative 

N.  Y.,  g  974,  providing  that  such  an  judgmentformoney  on  a  counterclaim 

issue  is  to  be  tried  as  if  it  arose  in  an  interposed   in   an   equitable  action   is 

action  brought  by  the  defendant  against  not  entitled  as  of  course  to  a  trial  by 

the  plaintiflf   for  the   cause   of  action  jury,  but  should  apply,  upon  notice,  to 

stated   in   the   counterclaim,   and   de-  the  court  for  an  order  directing  that 

manding  the  same  judgment.     Post  v.  all  the  questions  arising  upon  the  is- 

Moran,  10  Daly  (N.  Y.)  502.  sues  be  staled  for  trial.     Mackellar  v. 

Equitable  Connterclalm  for  CanoeUation  Rogers,  109  N.  Y.  468. 
of  Mortgage.  —  Where,  in  a  suit  to  fore-  Waiver  of  Jury  Trial.  —  Where  a  de- 
close  a  mortgage,  a  married  woman  fendani  interposed  a  counterclaim  in 
sets  up  a  counterclaim  praying  the  an  equitable  case,  and  both  parties  no- 
cancellation  of  the  mortgage  as  void,  ticed  the  issues  for  trial  at  special  term, 
an  equitable  issue  is  thereby  presented,  it  was  held  that  the  trial  court  did  not 
anda  trial  by  jury  cannot  be  demanded,  err  in  refusing  the  defendant's  appli- 
Johnson  v,  Johnson,  115  Ind.  112.  cation  for  a  trial  by  jury,  since  by  no- 

Eqnitable  Coanterolaim  to  Quiet  Title,  ticing  the  cause  for  trial  in  a  court  of 
—  Where,  in  an  action  to  enjoin  the  de-  which  a  jury  formed  no  part  the  de- 
fendant from  committing  waste  on  fendant  was  deemed  to  have  waived 
certain  lands  claimed  by  the  plaintiffs,  his  right  to  a  jury  trial  and  to  have 
the  defendant  set  up  a  counterclaim  consented  to  a  trial  by  the  court;  and 
praying  that  his  title  to  such  land  be  it  was  a  matter  for  the  discretion  of 
quieted,  it  was  held  that  the  plaintiff  the  trial  court  either  to  grant  or  refuse 
was  not  entitled  in  such  action  to  a  the  request  for  a  jury.  Mackellar  t^. 
jury  trial  of  the  question  of  title.  Rogers,  109  N.  Y.  468. 
Grignon  v.  Black,  76  Wis.  674.  2.  Rutty  v.  Person,  49  N.  Y.  Super. 

Oirider  of  Trial  of  Iiiaee.  —  Where  a  de-  Ct.  55. 

fendant  in  ejectment  sets  up  by  way  8.  Rutty  v.  Person,  49  N.  Y.  Super, 

of  counterclaim  a  mistake  in  a  deed  Ct.  55. 
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actions,  and  the  court  may  order  a  reference  where  the  case  is 
not  proper  to  be  tried  bv  a  jury.* 

4.  Burden  of  Proof.  —  By  setting  up  a  cross^demand  against  the 

plaintiff  either  by  way  of  set-off,  recoupment,  or  counterclaim,  the 

defendant  assumes  the  position  of  a  plaintiff  in  relation  to  his 
claim,  and  the  law  requires  him  to  prove  it  in  the  same  manner 
as  if  it  were  the  basis  of  an  original  action.*     Upon  the  issue 

raised  by  a  denial  of  such  claim,  the  burden  of  proof  is  upon  the 

1.  Rutty  V.  Person,  49  N.  Y.  Super,  may  direct  a  reference  to  the  clerk,  or 

Ct.  55.     And  see  article  RbfbRsncks,  to  a  special  commissioner,  as  in  the 

vol.  17,  p.  978.  court  of  chancery,  allowing  a  trial  by 

CompuiBory  Beferenoes  under  Kew  York  jury  6f  any  mattens  of  fact  arising 
Code.  —  In  some  of  the  New  York  upon  such  account,  as  in  chancery 
cases  it  is  staled  generally  that  where  cases.  Galbraitb  v.  East  Tennessee, 
the  cause  of  action  set  forth  in  the  etc.,  R.  Co.,  11  Heisk.  (Tenn.)  169. 
complaint  is  not  referable,  the  interpo-  In  Virginia  it  was  held  in  Clarke  v. 
sition  of  a  counterclaim  by  the  de-  Curtis,  11  Leigh  (Va.)  585,  that  in  an 
fendant  involving  the  examination  of  action  against  a  vendee  for  the  pur- 
a  long  account  does  not  make  the  case  chase  price,  where  such  vendee  claimed 
one  for  a  compulsory  reference  under  set-offs  on  account  of  claims  held 
Code  Civ.  Pro.,  §  1013.  Booss  v.  Mi-  against  the  vendor,  the  account  should 
han,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Misc.  be  sent  to  a  commissioner  if  the  evi- 
(N.  Y.)6i4;  Mitchell  v.  Oliver,  56  Hun  dence  justified  it. 
(N.  Y.)  208;  Townsend  v,  Hendricks,  Bop<vt  of  Matter  —  Amonnt  of  Boconp> 
(Ct.  App.)  40  How.  Pr.  (N.  Y.)  143.  moat.— Where  recoupment  is  sought 
In  Haig  V.  Boyle,  (Supm.  Ct.  Spec.  T.)  and  there  is  a  reference  to  a  master  or 
20  Misc.  (K.  Y.)  155,  however,  it  was  commissioner  he  should  not  in  his  re- 
held  at  special  term  that  where  the  de-  port  allow  to  the  party  who  seeks  re- 
fendant  in  an  action  on  a  note  pleaded  coupment  any  amount  in  excess  of  that 
a  counterclaim  which  involved  the  ex-  found  due  by  that  party.  Fowler  v. 
aminationof  a  long  account,  and  which  Payne,  52  Miss.  210. 
tended  to  overcome  the  presumption  As  to  the  proposition  that  no  affirma- 
of  the  defendant's  indebtedness,  a  ref-  tive  relief  is  allowed  to  the  party  who 
erence  might  be  ordered  on  motion  of  seeks  recoupment,  see  generally  Am. 
the  plaintiff.  Citing  Irving  v,  Irving,  and  £ng.  Encyc.  of  Law,  title  Set-off^ 
90  Hun  (N.  Y.)  422,  and  distinguishing  Recoupment^  and  Counterclaim, 
Steck  v^  Colorado  Fuel,  etc.,  Co.,  142  2.  Moore  v.  Barber  Asphalt  Paving 
N.  Y.  236.  But  see  McAleer  v.  Sin-  Co.,  118  Ala.  563;  Gulliver  v.  Fowler, 
nott,  30  N.  Y.  App.  Div.  318,  in  which  64  Conn.  556;  Olmstead  v.  Scutt,  55 
case  it  was  held  that  when  a  counter*  Conn.  125;  Gorham  v,  Bulkley,  49 
claim  asserts  a  common  law  demand  Conn.  91;  Wilson  v.  Walker,  46  Ga. 
for  damages  the  defendant  has  a  right  319;  Harber  Brothers  Co.  v.  Moffat 
to  a  jury  trial,  and  that  an  order  of  Cycle  Co.,  151  111.  84;  Ellis  v.  Cothran, 
reference  made  against  his  objection  117  111.  458;  Kelly  e/.  Garrett,  6  111  649; 
is  erroneous.  Claflin  c/.   Dawson,   58   Ind.  408;  Dorr 

In  Pennsylvania  the  third  section  of  v,  Fisher,  i  Cush.  (Mass.)  271;  Wilson 

the    Act  of    1705    relating    to    set-off  v,  Fairchild,  45  Minn.  20j;  Freelanri  z. 

(Bright.  Purd.  Dig.  Laws  Pa.  1894,  p.  Man,  i  Smed.  &  M.  (Miss.)  531;  Var- 

123)  provides  that  the  adjustment  of  ney  v.  Brewster,  14  N.  H.  49. 

mutual  accounts  may  be  referred  by  Extent  of  Proof  Seqnired, —  Where  the 

rule   of    court    to   arbitrators,    whose  defendant  pleads  a  counterclaim  it  is 

award  shall  have  the  effect  of  a  verdict,  sufficient  if  he  proves  facts  within  the 

Ramsey's  Appeal,  2  Watts  (Pa.)  228.  allegations  of  his  answer  sufficient  to 

In  Tenneuee  it  is   provided   by  the  entitle  him  to  some  relief,  and  it  is  not 

coile  (Code  1858,  g  2924;   Code  1896,  necessary  that  he  should  prove  every 

§  4645),  that  in  cases  of  set-off,  if  the  fact    alleged    necessary    to    the    full 

matters  in  issue  upon  the  pleadings  measure  of  the  relief  demanded.     Wil- 

are  of  complicated  account,  the  court  son  r.  Fairchild,  45  Minn.  203. 
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defendant  to  establish  It  by  a  preponderance  of  evidence.* 

Shifting  of  Burden.  —  When  the  plaintiff  admits  the  claim  of  defend- 
ant and  pleads  in  avoidance,  on  the  issue  on  the  matter  in  avoid- 
ance the  burden  is  on  the  plaintiff.* 


Rhode  Island.  —  King  v.  Quid  nick 
Co.,  14  R.  I.  131. 

Connterelaim  —  Colorado,  —  Cooper  v. 
Perry,  16  Colo.  436;  Denver  Fire-Brick 
Co.  V.  Piatt,  II  Colo.  509. 

Connecticut,  —  Gulliver  v,  Fowier,  64 


1,  Bet-off —  Alabama,  —  Krou  v,  Ver- 
kentoren,  90  Ala.  113:  Baltzell  v. 
Morriiz,  85  Ala.  123:  Brigham  v.  Car- 
lisle,  78  Ala.  247. 

Connecticut. — New  Haven  Pipe  Co. 
V,  Work,  44  Conn.  230. 

Georgia.  —  Wilson  v.  Walker,  46  Ga.     Conn.  556. 
319.  Iowa. — Callender    v,    Drabelle,    73 

Illinois.  — Osgood  v,  Groseclose,  159     Iowa  317. 
111.  511,  affirming  58  III.  App.  29;  Mc-        Missouri.  —  Wilkerson  v,  Farnham, 
Cord  V,  Massey.  155  III.  123,  affirming    82  Mo.  672. 

51  III.  App.  186;  Harber  Brothers  Co.  Montana. — Coquard  v.  Weinstein, 
7A  Moftat  Cycle  Co.,  151  111.  84;  Rolfe     16  Mont.  312. 

V.  Rich,  149  111.  436;  Laird  v,  Warren,  Nebraska,  —  Ashland  Land,  etc.,  Co. 
92  III.  204;  Messmore  v.  Larson.  86  111.  v.  May,  51  Neb.  474;  Staker  v,  Begole, 
268;  East  V,  Crow,  70  III.  91;  Kelly  v,     34  Nsb.  107. 


Garrett  6  III.  649;  Pettis  v.  Westlake, 

4  111.  535. 

Indiana,  —  Henry  v,  Adams,  126  Ind. 
495;  McLean   v.   Lowe,   126  Ind.   449; 


Nevada,  —  Margaroli  v.  Milligan,  n 
Nev.  96. 

Ne7u  York.  —  Lewis  v,  Newcombe, 
I    N.    Y.   App.    Div.  59;    Olpherts    v. 


Claflin  V.  Dawson.  58  Ind.  408;  King    Kelly,  (N.  Y.  City.  Ct,  Gen.  T.)  61  N. 


V,  Conn,  25  Ind.  425. 

Iowa,  —  Shannon  v,  Pearson,  10 
Iowa  588. 

Massachusetts.  —  Lovell  v.  Nelson,  11 
Allen  (Mass.)  loi. 

Michigan,  —  Mitchell  v.  Wells,  54 
Mich.  127. 

Mississippi.  —  Freeland  v,  Man,  i 
Smed.  &  M.  (Miss.)  531. 


Y.  Supp.  1107. 

North  Carolina. — Smith  v,  McGregor, 
96  N.  Car.  loi. 

On  an  Issne  on  a  Plea  in  Beoonyention 
the  burden  of  proof  is  on  the  defend- 
ant. Frank  v.  Hollander,  35  La.  Ann. 
582;  Spaulding  v.  Wallett,  10  La.  Ann. 
105 :  Block  V.  Weiller,  61  Tex.  69a. 

Disminal  of  Complaint  —  Admiision  on 


New  Hampshire.  —  Varney  r.  Brews-  Trial.  —  The  court  is  not  justified   in 

ter.  14  N.  H.  49.  dismissing  the  complaint  and  directing 

Neiv  York,  —  Gregory  v.  Trainor,  4  a  judgment  on  the  defendant's  counter- 

E.   D.  Smith  (N.  Y.)  58;  Belshaw  v,  claim    without  any   proof  in   support 

Colie,  I  E.  D.  Smith  (N.  Y.)  213.  thereof,  simply  because  the  plaintiff  in 

Pennsylvania,  —  Pennell    v.    Grubb,  opening  his  case  has  given  credit  for 

13  Pa.  St.  352.  the  amount  of  the  counterclaim  and 

Booonpment  —  Alabama,  —  Wood  row  stated  that  he  claims  only  the  balance. 

V,  Hawv^ing,  105  Ala.  240;  Sheppard  v,  Deller  v.  Staten  Island  Athletic  Club, 

Dowling,  103  Ala.  563;  Moore  «/.  Barber  (Supm.  Ct.  Gen.  T.)4  N.  Y.  Supp.  311. 

Asphalt  Paving  Co.,  118  Ala.  563.  Where  the  plaintiff  claims  to  recover 

Colorado.  — James  v.   Duke,  7  Colo,  damages  for  his  properly,  and  the  de- 


282;  Wachsmuih  v.  Heil,  i  Colo.  App. 
196. 

Georgia,  —  Falkner  v,  Behr,  75  Ga. 
671. 

Illinois,  —  Harber  Brothers  Co.  v, 
Moffat  Cycle  Co.,  151  111.  84. 

Massachusetts.  —  Dorr  v,  Fisher,  i 
Cush.  (Mass.)  271. 

Maine.  —  Bangs  v,  Waterville,  etc., 
R.,  etc.,  Co.,  92  Me.  559. 

Michigan,  —  Avery  v,  Burrall,  118 
Mich.  672. 

Missouri.  —  Branson  v.  Turner,  77 
Mo.  489. 


fendant  does  not  deny  the  averments 
of  the  complaint,  but  answers  by 
simply  averring  a  set-off,  the  effect  of 
his  pleading  is  to  admit  the  facts  al- 
leged by  the  plaintiff  and  leave  to  the 
defendant  the  proof  of  hifi  set-off;  and 
where  no  proof  of  such  set-off  is  g^ven 
judgment  should  be  rendered  against 
the  defendant,  and  it  is  error  to  order 
a  nonsuit  where  no  evidence  has  been 
offered  by  either  party.  Gregory  v, 
Trainor,  4  E.  D.  Smith  (N.  Y.)  58. 

2.  Snodgrass  v.  Caldwell,  90  Ala,  319; 
Saxton     V,    Kneeland,    45    Cal.    ii6- 
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6.  Order  of  Proof.  —  The  order  of  proof  on  issues  on  a  set-off  is 
the  same  as  if  such  issues  were  raised  in  an  independent  action  on 
the  same  demand.* 

6.  Pleading  and  Proof  —  Variance.  —  The  General  Boles  regarding  the 
admissibility  of  evidence  under  pleas  or  answers  setting  up 
demands  by  way  of  set-ofT,  recoupment,  or  counterclaim,  and  pro- 
hibiting a  variance  between  the  allegations  and  proof,*  are  the 
same  as  those  which  regulate  the  admission  of  evidence  under 


Becket  v,  Iowa  Imp.  Co.,  67  Iowa 
337;  Rumbough  v.  Southern  Imp.  Co., 
109  N.  Car.  703;  Burford  v.  Fergus, 
165  Pa.  St.  310. 

1.  Basye  v,  Goodman,  37  Ind.  33T, 
in  which  case  it  was  held  that  when 
the  plaintiff,  after  evidence  has  been 


ceived,  the  defendant  may  prove  a  note 
in  set-off  although  he  has  pleaded 
merely  an  account  for  money  had  and 
received.  Gragg  v,  Frye,  32  Me.  283. 
Variance  Held  Fatal. —  A  counterclaim 
alleging  that  the  plaintiff  is  indebted 
10  the  defendant  is  not  supported  by 


introduced  by  the  defendant  to  estab-    evidence  that  plaintiff's  assignor  was 


lish  a  set-off,  gives  In  evidence  new 
matter  in  avoidance,  the  defendant 
may  introduce  evidence  in  rebuttal. 
And  see  generally  article  Order  of 
Proof,  vol.  15,  p.  375, 


indebted  to  the  defendant.    Anderson 
v.  Alseth,  6  S.  Dak.  566. 

Where  the  defendant's  counterclaim 
is  founded  on  a  quantum  meruit  for 
labor  performed  it  is  not  sustained  by 


Evldenee  of  Payment   of   Defendant's  proof  of  the  performance  of  services 

Claim.  —  The  plainiiff  is  not  required  under  a  special    contract    fixing  the 

to  present    his  evidence    tending    to  amount  of  the  defendant's  compensa- 

show  payment  of  a  demand  set  up  by  tion.     Reed   v.    Peper  Tobacco  Ware- 

the  defendant  as  a  set-off,  until  after  house  Co.,  2  Mo.  App.  82. 

the  defendant  has  closed  his  evidence  Failure  of  Proof.  —  Where  a  plea  of 

to  establish    such    set-off.     Lake    v,  recoupment  alleged  thai   there  was  a 

Bruner,  15  Iowa  3.  failure  to  deliver  to  the  defendant  the 

Open  and  Close.  —  When  the  defend-  specified  quantity  of  merchandise,  to 

ant  admits  the  allegations  of  the  plain-  recover  the  price  of  which  the  action 

tiff's  complaint  and  the  only  issue  in  was  brought,  and  that  as  a  result  the 

the  case  is  on  the  denial  of  the  defend-  defendant  suffered    damages,  it    was 

ant's  set-off  or  counterclaim,  the  de-  held  that  the  plea  was  not  sustained 


fendant  is  entitled  to  open  and  close 
the  argument  and  evidence.  Levens 
t/.  Smith,  102  Ga.  480;  Schee  v.  Mc- 
Quilken,  59  Ind.  269;  Brown  v.  Kirk- 
patrick,  5  S.  Car.  267.  Contra,  Page 
V.  Osgood,  2  Gray  (Mass.)  260;  Toppan 
V,  Jenness,  2T  N.   H   232.     And   see 


where  there  was  no  evidence  submitted 
to  the  jury  from  which  it  could  ascer- 
tain that  the  defendant  was  damaged, 
and  the  extent  of  such  damages. 
Moore  v.  Barber  Asphalt  Paving  Co.. 
it8  Ala.  563. 
Identity  of  Parties  to  Judgment  Pleaded. 


article  Open  and  Close,  vol.  15,  p.  195.  —  Where  the  defendant  pleaded  the 

Various  Issues,  —  The  right  Of  the  de-  recovery  of  a  judgment  against  Mary 

fendant  to  open  and  close  on  the  issue  A.   Burge,   proof  of  the  recovery  of  a 

raised  by  a  general  denial  of  his  coun-  judgment  against   M.  Burge  was  held 

terctaim.  the  allegations  of  the  com-  not  sufficient  without  further  proof  of 

plaint  being  admitted,  is  not  affected  the  identity  of  Mary  A.  Burge  and  M. 

b^  the  fact  that  another  issue  is  made  Burge.     Burge  v.  Gandy,  41  Neb.  149. 

by  the  reply  to  the  counterclaim  be-  Stipulation  to  Allow  Set-off.  —  Where  it 

sides  the  issue  on  the  general  denial,  is  alleged  by  one  of  several  defendants 

Bonnell  v.  Jacobs.  36  Wis.  59.  that  there  was  an  agreement  by  which 

S.  Rotao  r.   Nichols,  22  Ark.   244;  he  should  be   permitted  to  tet-off   a 

McCormlck  Harvesting  Mach.  Co.  v.  demand  against  the  plaintiff  as  a  coun- 

Gusiafson,    54  Neb.   276;      Smith  v.  terclalm  to  a  demand  upon  which  the 

McGregor,  96  N.  Car.  lot.  d-fendants    are    jointly    liable,    such 

Aiiitmptit — Adffliisibility  of  Kote. —  agreement  must  be  proved,  and  proof 

In  Maine,  it  being  well  settled  that  a  of  an  altogether  different  agreement 

note  mav  be  given  in  evidence  under  a  which  merely  obliges  the  defendant  to 

declaration   for  money  had    and   re-  abstain    from    collecting  his  demand 
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complaints  or  petitions  on  like  causes  of  actions ;  and  no  evidence 
can  be  introduced  in  support  of  such  demands  except  that  wljich 
is  warranted  by  the  averments  of  the  plea  or  answer.* 

Under  Hotioe  Aooompanying  General  Issne.  —  It  would  seem,  however, 
that  where  the  defendant  pleads  the  general  issue  with  notice  of 
set-off  or  recoupment,  the  ordinary  rules  in  relation  to  the  admis- 
sibility of  evidence  are  somewhat  relaxed,  since  the  technical 
accuracy  requisite  in  a  plea  is  not  essential  to  such  a  notice.* 

until    the    affairs    of    the    defendants  defendant  seeks  by  way  of  counter- 

(partners)  are  wound  up  is  insufficient,  claim  to  recover  damages  for  matters 

Davis  V,  Notware,  13  Nev.  421.  arising  out  of  the  same  contract,  he 

Beoovery  Allowed  Notwithstanding  cannot,  on  the  trial*  introduce  evidence 
Yarianee. — In  Baker  x/.  Smith,  8  Tex.  to  show  damages  other  than  those 
31.6,  which  was  an  action  for  goods  sold  specially  pleaded  in  his  counterclaim, 
and  delivered,  the  defendant  pleaded  Stoddard  v.  Treadwell,  26  Cal.  294. 
a  set-off  based  on  a  debt  contracted  by  In  an  action  on  a  note  the  def end- 
one  whom  he  alleged  to  have  been  the  ant  cannot,  under  a  counterclaim  for 
partner  of  the  plaintiff,  and  he  also  al-  money  had  and  received,  prove  pay- 
l;ged  that  the  plaintiff  had  assented  ment  of  usurious  interest  and  have 
thereto;  on  the  irial  the  evidence  was  such  claim  allowed,  without  having 
not  sufficient  to  render  the  plaintiff  lia-  alleged  specifically  the  facts  showing 
ble  in  the  character  of  a  partner,  but  usury.  Martin  v.  Pugh,  23  Wis.  184. 
it  was  sufficient  to  prove  his  assent  to  In  Jackson  v.  Hall,  14  Pick.  (Mass.) 
Ihe  contraction  of  the  debt,  and  it  was  151,  the  court,  in  holding  that  an  ac- 
held  that  a  verdict  in  favor  of  ihe  de-  count  in  set-off  filed  by  the  defendant 
fendant  as  regarded  his  plea  of  set-off  did  not  embrace  the  demands  given  in 
was  warranted  by  the  evidence.  evidence  under  it,  said:    "  Here,  we 

1.  Lee  V.  Rutledgr.  51  Md.  311;  think,  the  demands  offered  are  ex- 
Wilkerson  v.  Farnham.  82  Mo.  672;  eluded  by  the  description  in  the  ac- 
Fallon  V.  Stahl,  17  Mo.  App.  475;  Rob'  count.  The  account  is  '  amount  of 
inson  v.  Gilman,  43  N.  H.  485;  Green  account  due  as  per  books.'  These  last 
V,  Storm,  3  Sandf.  Ch.  (N.  Y.)  305;  words  cannot  be  excluded  as  surplus- 
Harris  V.  Brown,  (Supm.  Ct.  App.  T.)  age;  they  are  part  of  the  description, 
24  Misc.  (N.  Y  )  743.  and  limit  it  to  demands  in  some  way 

mnitrationi    of    Bale.  —  Where    the  or  other  contained  in  the  defendant's 

claim  set  up  in  the  plea  or  answer  is  books.     Perhaps  it  would  be  too  much 

for   money   had   and   received  by  the  to  hold   that  it  is   to  be  confined  to 

plaintiff  for  the  defendant's  use,  the  charges    provable    by    books,    or    to 

defendant  is  not  entitled  to  show  that  cash,   merchandise,  or   services  usu- 

he  has  sustained  damages  because  of  ally  charged  on  books,  and  commonly 

the   plaintiff's   breach   of    an   express  known  as  book  accounts;  and  if  it  had 

contract.   Smith  z^.  Weed  Sewing  Mach.  been  the  usage  of  the  parties,  in  their 

Co.,  26  Ohio  St.  562.  dealings,  to  charge  or  otherwise  enter 

Where  a  declaration  in  set-off   was  their  notes  on  book,  the   description 

filed  by  the  defendant  for  various  cash  might  have  been  sufficient  to  embrace 

items  and  a  promissory  note,  evidence  them.     But  the  books,  though  called 

that  the  defendant  furnished  goods  to  for,  were  not  produced,  and  it  was  not 

the  plaintiff  was  held  not  admissible,  suggested  for  the  defendant  that   the 

Skinner  8^.  King,  4  Allen  (Mass.)  498.  notes    offered    were   entered    on    his 

Where  the  pleadings  of  both  parties  books.      We  are  therefore  of  opinion 

present  cross-demands  for  and  against  that  these  demands  ought  not  to  have 

an  executor,  who  is  suing  in  his  indi-  been  admitted  to  proof  under  this  ac- 

vidual  capaciry  and  not  as  executor,  count,  and  that  there  must  be  a  new 

evidence  in  behalf  of  the  defendant  of  trial." 

a  demand  against  the  decedent  is  in-        2.  Merrill  v,  Everett,  38  Conn.  40,  in 

admissible.     Merritt  e'.  Seaman,  6  N.  which  case  the  court  said:    '*  The  case 

Y.  168.  as  alleged  was  a  case  for  set-off;  the 

Where,  in  an  action  based  upon  a  case  as  proved  was  a  case  for  recoup- 

contract  to  pay  a  stipulated  sum,  the  ment;  but  we  do  not  regard  these  mat- 
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Evidence  of  Set-off  under  Flea  of  Beooapment.  —  In  a  jurisdiction  where 
set-off  and  recoupment  are  substantially  alike,  evidence  compe- 
tent to  support  a  plea  of  set-off  may  be  admitted,  although  the 
plea  alleges  a  right  to  recoup.* 

Where  a  Bill  of  Partionlars  Is  Fomislied,  the  defendant  is  confined  to 
the  matter  alleged  therein.* 

Waiver  of  Objection.  —  An  objection  that  there  is  a  variance  between 
the  counterclaim  set  up  in  the  answer  and  that  proved  may  be 
waived  by  consent  to  the  admission  of  facts  other  than  those 
alleged.' 

7.  Instrnctionfl.  —  The  jury  may  be  instructed  as  to  the  nature 
of  demands  which  are  available  by  way  of  set-off  or  counterclaim,* 

ters  as  malerial.     *    *    *    We  must  alleged,  evidence  competent  to  support 

hold  that  the  statute  is  remedial,  and  a  plea  of  set-off  was  admissible.     Fon- 

must  be  liberally  construed;  that  the  taine  t'.  Baxley,  90  Ga.  416. 

question  in  all  cases  in   relation  to  a  2.  Ricter  v,  Daniels,  47  Mich.  617. 

notice  is  one  of  sufficiency  in  order  to  8.  In  Warner  v.  Foote,  4oMinn.  176, 

let  in  the  evidence    oSered,  and   the  the  defendant  set  up  a  counterclaim 

rules  in  relation  to  variance  cannot  be  for  the  value  of  goods  sold  and  deliv- 

applied  to  it;    that  it  must  state  the  ered,  but  the  evidence  offered  in  sup- 

ground  and  substance  of  the  defense,  port  thereof  tended  to  prove  a  cause  of 

but   need   not  state  matters  of  mere  action  for  damages  for  the  conversion 

form;  that  it  is  sufScient  if  it  fairly  ap-  of  the  goods.     It  was  held,  however, 

prise  the  plaintiff  of  the  true  ground  that  the  plaintiff,  by  expressly  consent- 

and  substance  of- the  defense;  that  the  ing  to  the  admission  of  such  evidence, 

relation  of  the  parties  to  the  subject-  and  by  offering  evidence  in  rebuttal 

matter  of  it  may  be  considered  in  de-  thereof,  waived  the  variance  between 

terminingits  sufficiency;  that  it  cannot  the  pleadings  and  the  proof,  and  that 

be  treated  as  a  nullity  by  reason  of  any  the   failure  of   the  court  to  consider 

omission,  and  the  defendant  can  give  such    evidence    and    make  a  finding 

in  evidence  the  matter  actually  staled:  thereon  was  error, 

and  that  the  plaintiff,  if  not  satisfied  In   Downs   v.   Finnegan,    58   Minn, 

with  it,  may  apply  to  the  court  to  have  112,  the  plaintiff's  answer  alleged  that 

it  made  more  specific."     But  see  Finch  the     plaintiff    had    been    licensed    to 

V.  Ives,  28  Conn.  X15,  holding  that  the  quarry  and  remove  certain  stone,  and 

subject-matter    of    the   set-off   proved  the  value  of  such  stone  was  set  upas  a 

must  be  the  same  as  that  contained  in  counterclaim;    the  proof  made  ii   ap- 

the  notice.  pear  that  the   plaintiff   was  simply  a 

In  a  JoBtioe's  Court  where  the  defend-  trespasser;  and  it  was  held  that  this 

ant  gave  notice  of  a  set-off  for  **  notes  was  a  material  variance,  but  that  it 

giwtti  by  said  plaintiff  and  conveyed  to  might  be  waived  by  the  plaintiff's  fail- 

the  defendant  before  the  commence-  ure  to  object  to  the  evidence  on   that 

ment  of  the  suit,"  it  was  held  that  un-  ground. 

der  this  answer,  there  having  been  no  4.  At  to  Propriety  of  Set-off.  —  Where 

demurrer  to  it,  nor  any  request  that  a  promissory  note  is  pleaded  as  a  set- 

the  notes  should  be  exhibited  or  more  off,  and  such  note  is  admitted  in  evi- 

fully  described,  the  defendant  might  dence.  it  is  not  error  for  the  court  to 

give  in  evidence  a  note  given  to  him  instruct   the  jury   that   the   note  is  a 

bv   the   plaintiff,   and  due  before  the  proper  set-off.      Turner  v,  Campbell, 

commencement  of  the  action.      Con-  59  Ind.  279. 

nors  V,  Taylor,  13  Wis.  230.  Direotion  to  Disregard  Connterolaim.  — 

1.  In  Georgia,  set-off  and  recoupment  Where  a  counterclaim  has  been  pleaded 

being  substantially  alike,  it  was  held  in  an  action  in  which  it  is  not  properly 

that  where  a  plea  of  recoupment  was  pleadable  the  court  may  instruct  the 

defective  in  wanting  allegations  identi-  jury  to  disregard  such   counterclaim, 

fying  the  contract  sued  on  as  a  part  of  Woodward   v.   Conder,   33   Mo.   App. 

the  contract  described  in  the  plea,  and  147. 

the  breach  of  which  by  the  plaintiff  was  Provinoe  of  Court  and  Jury.  —  In  Alii* 
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as  to  the  proper  measure  of  damages  to  which  the  defendant  is 
entitled,*  and  concerning  the  burden  of  proof  on  the  trial;*  but 

son  V.  Shinner,  7  Okla.  272,  it  was  **  No  balance  is  found  due  to  cither 

held  that  the  court  properly  gave  an  party.'*     But  see  in/ra^  XVI.  2.  For 

instruction  leaving  it  to  the  jury  to  de-  Difference  Between  Claims. 

termine  from   the  facts   whether  the  2.  Where  the  Allegations  of  a  Counter- 

matters  relied  upon  by  the  defendant  claim  Are  Hot  FroYed  it  is  proper  for  the 

were   parts  of  the   same    transaction  court  so  to  instruct  the  jury.     Smith 

alleged  by  the  plaintiff.  v.  McGregor,  96  N.  Car.  loi. 

1.  Sinker  v.  Diggins,  76  Mich.  557;  That  Burden  Is  on  ]>efendant.  —  It  is 

Haysler  v,  Owen,  6i  Mo.  270;  Elwell  not  error  for  the  court  to  instruct  the 

V,   Fabre,  (C.  PI.  Gen.  T.)  13   N.   Y.  jury  that  the  defendant  is  required  to 

Supp.  829;  Pierce  z/.  Tiersch,  40  Ohio  establish  his  set-off  by  a  preponderance 

St.  168.  of  the  evidence.     Lewis  v,  Edwards, 

Province  of  Court  and  Jury  —  Measure  44  Ind.  333. 

of   Damages.  —  The   court  should   not  Instrnc&on  Requiring  Too  High  a  Meas- 

give  an  instruction  which  substitutes  ure  of  Proof.  —  A.  charge   to  the  jury 

the  opinion  of  the  jury  for  the  estab-  that**  if  all  the  evidence  leaves  the  fact 

lished  rules  of  law  as  to  the  measure  in  a  state  of  doubt  and  uncertainty  as 

of  damages.     Haysler  v,  Owen,  61  Mo.  to  the  damage  done  by  the  stock  which 

270.  broke  into  defendant's  crop,  the  de- 

Nominal    Damages.  —  In    Pierce    z/.  fendant's  plea  of  recoupment  cannot 

Tiersch,  40  Ohio  St.  168,  where  the  de-  be  regarded  as  established  by  the  testi- 

fendant  claimed  damages  for  fraud  in  mony,"  is  erroneous,  because  it  exacts 

the  sale  of  certain  land,  it  was  held  too  high  a  measure  of  proof.     Rowe  z\ 

that  the  court  was  in  error  in  restrict-  Baber,  93  Ala.  422. 

ing  him  to  nominal  damages.  Where  the  BepUoation  Admits  the  Facts 

Separate  Findings  on  Separate  Counts.  Constituting  the  Counterclaim  and  sets 

—  Where  an  answer  containing  a  coun-  up   matter  in   avoidance   thereof   the 

terclaim  is  filed  in  a  suit  on  a  prom-  issue  in  the  cause  is  as  to  the  matter 

issory  note,  and  both  such  answer  and  in  avoidance,  and  the  defendant  is  en- 

the  plaintiff's  petition  contain  several  titled  to  an  instruction  that  the  burden 

counts,  it  is  unnecessary  for  the  jury  of  proof  is  on  the  plaintiff  to  establish 

to  find  on  each  count  of  the  answer  and  the  matter  in  avoidance,  and  that  in 

petition  separately,  and  therefore  it  is  the  absence  of  proof  to  establish  such 

proper  to  instruct  the  jury  to  ascertain  matter  the  verdict  should  be  in  favor 

the  rights  of  all  parties,  strike  a  gen-  of  the  defendant.  Rumbough  v.  South- 

eral  balance,  and  give  a  verdict  for  the  ern  Imp.  Co.,  109  N.  Car.  703. 

amount  of  such   balance.     Abbott  v.  Where  Evidence  for  Plaintiff  Tends  to 

Curtis,  etc.,  Mfg.  Co.,  25  Fed.  Rep.  Establish    Defendant's   Claim, —  An   in- 

402.  struction  that  unless  the  jury  believes 

**Ho  Balance  Is  Found  Due  to  Either  from  the  evidence  that  the  defendant 
Party." —  In  Morgan  v,  Hefler,  68  Me.  has  sustained  his  plea  of  set-off  by  a 
131,  in  which  case  mutual  set-offs  were  preponderance  of  the  evidence  it  ought 
filed,  the  following  instruction  was  to  find  for  the  plaintiff  as  to  such  plea 
given:  "  You  will  determine  how  is  not  erroneous  on  the  ground  that  it 
much  is  due  on  this  account  in  set-off  deprives  the  defendant  of  the  benefit 
and  allow  what  is  justly  due  from  the  of  evidence  given  on  behalf  of  the 
plaintiff  to  the  defendant.  You  will  plaintiff  but  which  favored  the  defend- 
then  determine  how  much  i.«  due  upon  ant.  Laird  v,  Warren,  92  III.  204. 
the  counter- account  in  set-off.  filed  by  Instruction  Which  Does  Hot  Autiioriie 
the  plaintiff,  and  deduct  it  from  the  General  Verdict.  —  Where  the  defendant 
other.  If,  upon  the  whole  accounts,  files  a  plea  of  set-off,  and  also  other 
you  find  as  much  due  the  defendant  pleas,  an  instruction  that  the  jury 
as  there  is  due  the  plaintiff,  your  ver-  should  find  for  the  plaintiff  as  to  the 
diet  will  be  for  the  defendant.'*  It  plea  of  set-off  unless  it  believes  from 
was  held  that  this  instraction  was  the  evidence  that  the  defendant  has 
erroneous,  as  such  verdict  would  ren-  sustained  such  plea,  will  not  warrant 
der  the  plaintiff  liable  for  costs,  and  the  jury  in  finding  a  general  verdict 
that  the  jury  should  have  been  in-  for  the  plaintiff  unless  the  issues  pre- 
structed   that  the  verdict  should   be:  sented  by  the  defendant's  other  pleas 
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as  in  other  cases,  instructions  which  invade  the  province  of  the 
jury  are  erroneous.* 

Wli«re  a  Set-off  Is  Improperly  Filed,  the  defendant  cannot  complain  of 
instructions  given  by  the  court  in  regard  to  such  set-off;'  and 
conversely,  he  cannot  complain  of  a  refusal  to  give  any  instruc- 
tions in  regard  thereto.' 

XV.  Vexdict — Speeial  or  General  Yerdlet.  —  Ordinarily  a  general 
verdict  in  favor  of  either  of  the  parties  effectually  disposes  of  the 
claim  of  the  other  and  need  not  show  the  sums  allowed  to  the 
respective  parties;*  but  in  some  cases  where  the  answer  consists 
of  distinct  and  separate  counterclaims  the  findings  thereon  ought 
to  be  separate,^  and  it  has  been  held  that  where  a  defendant 

have  also  been  found  in  the  plaintiff's  of  set-off  and  plea  in  the  sail  at  bar, 

favor.     Laird  v.  Warren,  92  111.  204.  then  they  mast  find  for  the  plaintiffs. 

InstmetioB  to  Find   for   Defendant —  This  instruction  was  objected  to  by  the 

When    Proper. —  Where  the  case  was  defendant  on  the  ground  of  surprise 

such   that  the  jury  might  have  found  and  also  on  the  ground  that  it  invaded 

that  the  plaintiff  was  not  entitled  to  the  province  of  the  jury;  but  on  ap* 

recover  on  his  petition  nor  the  defend-  peal  these  objections  were  overruled 

ant  on  his  counterclaim,  it  was  held  and  the  instruction  was  held  tobecor- 

error  for  the  court  to  fail  to  instruct  rect. 

the  jury  that  in  such  case  it  should  Qneetion  for  Jury.  —  Where  the  evi- 

hnd  for  the  defendant.     Hill  v,  Ault-  dence  admits  of  being  understood  in  a 

man.  68  Iowa  630.  sense  which  will  support  the  allega- 

1.  Carr  v.- Askew»  94  N.  Car.  194;  tions  in  a   notice  of  set-off,  and  the 

Baker  v.  Kinsey,  41  Ohio  St.  403.  doubt  is  whether  it  is  cjuite  sufficient 

Where  a  defendant  in  an  action  on  a  to  support  the  notice,  it  is  advisable  to 

note  by  an  assignee  offers  evidence  of  leave  the  question  to  the  jury.     Rob- 

a  set-off  based  on  the  ground  that  the  inson  z/.  Gifman,  43  N.  H.  485. 

equitable  ownership  of  the  note  is  in  a  2.  Barry  v.  Cavanagh,  127  Mass.  394. 

third  party  and  not  in  the  plaintiff,  and  3.  Holland  v.  Rea,  48  Mich.  218. 

that  such  third  party  is  a  debtor  of  the  4.  Theriot  v,  Henderson,  6  La.  Ann. 

defendant,  the   question  whether  the  222;  Pope  z/.  Ramsey,  78  Mo.  App.  157; 

note  is  equitably  owned  by  such  third  Clemmons  v.   Clemmons,  68   Vt.  77; 

party  is  for  the  jury,  and  it  is  error  for  Edleman  v.  Kidd.  65  Wis.  18;  Abbott 

the  court  to  decide  it  and  reject  the  v.  Curtis,  etc.,  Mfg.  Co.,  25  Fed.  Rep. 

set-off.    Childerston  v,  Hammon,  9  S.  402. 

ft  R.  (Pa.)  68.  A  Verdict  Whioh  Finds  AU  the  Imnm 

In  Baker  v.  Kinsey,  41  Ohio  St.  403,  for  the  Plaintiff  is  in  effect  a  finding 
where  an  equitable  right  of  set-off  was  against  the  defendant  on  the  counter- 
asserted  on  the  ground  of  insolvency,  claim.  Butler  v.  Kneeland,  23  Ohio 
it  was  held  that  the  evidence  touching  St.  196. 

the  insolvency  should  have  been  sub-  The  Effect  of  a  Verdict  ttmply  "for  De- 

mitted   to  the  jury  under  proper  in-  fondant'' irt  to  defeat  the  plaintiff  as  to 

siructlons,  and  that  a  binding  iostruc-  bis  claim  and  to  award  nothing  to  the 

tion  to  allow  the  set-off  was  erroneous,  defendant  for  his  counterclaim.     Phil- 

In  Sexton  V.  Aultman,  92  Va.  20,  the  lips   v.   Lewis,    12    N.   Y.   App.    Div. 

defendant  gave  notice  of  certain  set-  460. 

offs  and  filed  an  account  thereof,  but  Salt  npon  Several  IHstinot  Beoiaadi . — 
did  not  plead  the  set-offs  specially.  When  a  set-off  is  allowed  by  the  jury 
On  the  trial  the  court  instructed  the  in  a  suit  upon  several  distinct  de- 
jurors  that  if  they  believed  from  the  mands,  the  amount  is  presumed  to 
evidence  that  the  defendants  were  en-  have  been  allowed  ratably  upon  each 
titled  to  the  set-offs,  and  if  they  further  of  the  demands.  Franklin  Bank  v, 
believed  from  the  evidence  that  such  Cooper.  36  Me.  221. 
set-offs  became  due  more  tbao  five  6.  Schaabs  v.  Woodburn  Sarven 
years  before  the  filing  of  the  account  Wheel  Co.,  56  Mo.  173. 
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wishes  a  separate  finding  of  the  jury  upon  his  demand  in  recon- 
vention he  should  ask  for  it  before  the  verdict  is  recorded.^ 

Failare  to  ttiow  tliat  Defendant't  Claim  Was  Paaied  ITpon,  —  A  verdict 
which  leaves  it  in  doubt  whether  the  jury  passed  upon  the  defend- 
ants claim  is  insufficient.* 

lUlare  to  Show  EiUblifhment  of  PlaUtiiTf  Claim.  —  When  the  defendant 
is  not  permitted  by  statute  to  recover  on  his  demand  unless  the 
plaintiff  establishes  that  something  is  due  to  him,  a  verdict  which 
fails  to  show  that  the  jur}'  found  something  due  to  the  plaintiff 
and  that  the  finding  is  for  the  defendant  merely  for  the  excess 
of  the  defendant's  claim  over  the  plaintiff's  demand  is  fatally 
defective.* 

ZVI  JUDSMEKT  —  1.  In  Oeneral  —  Kuft  DUpose  of  fiefondant's  Claim. 
—  Where  the  defendant  has  set  up  a  claim  against  the  plaintiff, 
the  judgment  should  dispose  of  the  issue  raised  upon  it,^  but  a 
general  judgment  for  the  plaintiff  is  a  judgment  against  the 
defendant's  claim.* 

2.  For  Difference  Between  Olaims.  —  Unless  the  claims  are  exactly 

1.  Tbcriot  v.  Henderson,  6  La.  Ann.  same  matter  on  which  the  plaintiff's 

322.  right  of  action  is  based,  two  judgments 

8.  Collins  V.  Graves,  13  La.  Ann.  95;  are  not  necessary,  because  sustaining 

Lebcher  v,  Custer  County,   9   Mont,  one  necessarily  rejects  the  other." 

315;  Brainard  v.  Lane.  26  Ohio  St.  632.  0<nT60tl<m  of  JodgineBt  on  AppeaL  —  In 

8.  Edington  V.  Pickle,  i  Sneed(Tenn.)  Kemp  v.  Fiutchinson,  10  La.  Ann.  494, 

122;    Barnard  v.   Young.   5    Humph,  it  was  held  that  where  by  oversight  the 

(Tenn.)    100;    Buchanan   v.   Smith,    t  lower  court  had  failed   to  pass   upon 

Baxt.  (Tenn.)  350;    Williams  v.  Led-  a   reconventional  claim,  the  Supreme 

singer.  7  Baxt.  (Tenn.)  429.  Court    could    correct    the    judgment 

4.  Johnston    v.   Bagley»  4   La.  333;  although  the  plaintiff  did  not  asic  to 

Smith  r.  Amacker,   15  La.  Ann.  299;  ha^e  it  amended,   the  facts  being  aU 

Sientes  r.   Odier,    17   La.    Ann.    153;  before  it. 

Lav^rence  v.  Bank  of  Republic,  3  Robt.  Abandonment  of  Oroit-olaim.  —  Where 

(M.  Y.)  142;  Wisconsin  Riirer  Lumber  the  defendant  fails   to    prosecute  his 

Co.  V.  Plumer,  49  Wis.  666.  claim,    the   failure  to  pass  upon  it  is 

Where    There   Are    Seyeral     Oounter-  not  error.     Powell  v.  Graves,   14  La. 

elaimi. —  Where     the    defendant    had  Ann.  873. 

filed  three  counterclaims,  a  judgment  By  asking  the  court  to  instruct  the 

reciting  the  verdict  which  disposed  of  jury  to  find  a  verdict  for  the  defendant 

each  of  them,  and  awarding  recovery  at  the  conclusion  of  (he  plaintiff's  evi- 

on  one  oi  them  to  the  defendant,  is  suffi-  dence,  the  defendant  abandons  his  plea 

cient  on  appeal.     Murphey  v.    Weil,  of  set-off.     Garcia  r.  Candelaria,  (N. 

92  Wis.  467.  Mex.  1898)  54  Pac.  Rep.  342. 

Separate   Judgment  Hot  VeoesMiy. —  Appeal  Premature. —  Where  the  de- 

The  demand  of  the  plaintiff  and  the  fendant  has  reconvened  and  a  judg- 

reconventional  demand  of  the  defend-  ment    for    costs    has    been    rendered 

ant  should  be  determined  by  the  same  against  him  without  in  any  way  dis- 

judgment.     Bailey   v.   Smith.    12   La.  posing  of  his  plea,  the  judgment  is  not 

506.     But  in  Kelly  v.  Caldwell,  4  La.  nnal,  and  the  defendant  cannot  appea! 

38,  the  court  said:    *'  There  is  a  de-  from   it.     American    Road  Mach.   (^o. 

mand  in  reconvention,  and  the  jury  v,  Crockett,  (Tex.  Civ.  App.  1899)  49 

have  not  passed  on  it.     It  is  not  a  con-  S.  W.  Rep.  251. 

sequence  of  a  demand  of  this  kind  that  5.  Kelly  v.  CaldweTI,  4  La.  38;  Flesh 
there  must  be  a  separate  judgment  on  v.  Christopher,  it  Mo.  App.  483;  Be- 
it, though  there  are  many  cases  in  musz^.  Donigan,  i8Tex.  Civ.  App.  125; 
which  it  is  required.  Where  the  claim  Hoefling  v.  Dobbin,  (Tex.  CVf,  App. 
ia  reconvention  grows  out  of  the  very  1897)  40  S.  W.  Rep.  58. 
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equal,  in  which  case  judgment  is  rendered  for  the  defendant, 
judgment  should  be  rendered  in  favor  of  the  party  having  the 
larger  claim,  for  the  difference  between  the  two  claims.* 

3.  For  Defendant  for  Excess.  —  Ordinarily  where  the  opposing 
claims  are  in  the  same  right,  the  statutes  allow  the  rendition  of 
judgment  in  favor  of  the  defendant  for  the  excess  of  his  claim 
above  that  of  the  plaintiff.' 

1.  Stoddard    v.  Tread  well,  26    Cal.  Differenoe  Below  Joxiadiotion.  —  J  udg« 

204:    Curran  v.  Curran,  40  Ind.  473;  meat  may  be  rendered  for  a  sum  be- 

Stewart  v.   Harper,  16  La.   Ann.  181;  low  the  jurisdiction  of  the  court  when 

Creighton  v.   Finlayson,  46  Neb.  457;  the  plaintiff's  claim  is  reduced  by  a 

Leavitt    v.    Peabody,   62   N.    H.    185;  set-off  successfully   made.      Wood  v. 

Chapin  Hall  Lumber  Co.  v,  Dalrymple,  Fowler,  37  Ala.  55. 

53  N.  J.   L.   267;  Bush  V,  Hall,  95  N.  8.  Alabama. — Jackson   t/.    Tate,  8i 

Car.  82;    Lewis  v.  Smith.  (Tex.  Civ.  Ala.  253. 

App.   1897)  43  S.  W.   Rep.  294.     Com-  California^ — Brown  v.  Fresno  Raisin 

pare^   as   to  the  form  of  the  verdict.  Co.,  loi  Cal.  222;  E.  E.  Thomas  Fruit 

Morgan  v.  Hefler,  68  Me.  131.  Co.  ».  Start,  107  Cal.  206. 

Jndf^ent  by  Default.  —  Although  by  Connecticut.  —  Gorham  v.  Bulkley,  49 

statute  the  plaintiff  is  entitled  to  judg-  Conn.  91. 

ment  by  default  on  his  claim  for  want  Florida.  —  Buffington     v.    Quacken- 

of  an  affidavit  of  defense,  the  defend-  boss,  5  Fla.  196. 

ant  is  nevertheless  entitled  to  have  his  Georgia.  —  Petit  v.  Teal,  57  Ga.  145. 

set-off  adjudicated  in  the  same  suit,  Illinois.  —  Eddie  r.  Eddie,  61  111.  134: 

and,  if  he  prevails,  to  have  it  deducted  East  v.  Crow,  70  III.  91;  Rolfe  v.  Rich, 

from  the  plaintiff's  claim  or  to  have  149  III.  436;    Harber  Brothers  Co.  v. 

a  judgment  for  any  excess  that  may  Moffat  Cycle  Co.,  151  111.  84. 

exist.     West  v.  Darcy,  20  R,  I.  311.  Indiana.  —  Gordon  v.  George,  12  Ind. 

Beversal  on  Appeal. —  Where  a  judg-  408;  Love  v.  Oldham,  22  Ind.  51;  Hal- 

ment   was   rendered   in   favor   of   the  laday    v.    Wellington,    82    Ind.    409; 

plaintiff  on  his  claim,  a  demurrer  hav-  Berkey,  etc..  Furniture  Co.  v.  Hascall, 

ing  been  sustained  to  the  defendant's  123  Ind.  502. 

counterclaim    and  on  appeal  the  de-  Kansas.  —  Deford  v.   Hutchison,  45 

murrer  was  held  improperly  sustained,  Kan.  318. 

the  inferior  court  was  directed  to  make  Maryland.  —  Boor  v.  Wilson,  48  Md« 

a  proper  order  to  delay  its  collection  305. 

during  the  pendency  of  the  counter-  Massachusetts.  —  Truesdell  v.  Wallis, 

claim.     Sherman  z/.  Hale,  76  Iowa  383.  4  Pick.  (Mass.)  63. 

Offer  of  Jndgment.  —  Where  a  counter-  Michigan.  —  Lafferty  v.  Lorimer,  86 

claim  in  an  action  for  goods  sold  was  Mich.  591. 

for  an   amount  less  than  the  agreed  Minnesota.  —  Gaar  v.   Patterson,  65 

price,   and   the   defendant    offered    to  Minn.  449. 

confess  judgment  for  the  difference,  it  Missouri.  —  S.  Albert  Grocer  Co.  v. 

was  held  that  the  court  could  render  Painter,  66  Mo.  App.  481;  Dempsey  v. 

judgment  for  the  amount  so  admitted  Schawacker,  140   Mo.  680;  Hitchcock 

to  be  due  and  continue  the  case  as  to  v.  Baughan.  44  Mo.  App.  42. 

the   amount   in    dispute.       Moore    v.  South  Carolina.  —  Sumter  v.  Welsh, 

Woodside,  26  Ohio  St.  537.  i  Brev.  (S.  Car.)  539. 

A  Coanterclaim    Which    Is    Admitted  Washington.  —  Brodek    v.   Farnum, 

forms  no  part  of  the  issue,  but  should  11  Wash.  565. 

be  deducted  from  a  verdict  in  favor  of  IVest  Virginia.  —  Swann  v.  Deem,  4 

the  plaintiff,  judgment  being  rendered  W.  Va.  368. 

for  the  balance.     Story  v.   Maclay,  3  Wisconsin.  —  Brangerz/.  Buttrick,  30 

Mont.  480.  Wis.  665;    Boyington  £».   Sweeney,  77 

Where  the  Action  Is  for  Both  Debt  and  Wis.  55. 
Damages  it  is  immaterial  whether  the  Principal  and  Surety. —  Where  the  de- 
set-off  is  deducted  from  one  claim  or  fendants  are  principal  and  surety  and 
the  other,  or  from   the  sum  of  both,  a   set-off   is   allowed    in    favor  of  the 
Carver  v.  Adams,  40  Vt.  552.  principal,  under  the  Ohio  Code,  judg- 
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When  Ho  Judgment  Can  Be  Bendered  for  Ezoeis.  —  But  where  a  set-off  is 
allowed  in  favor  of  the  defendant  on  a  demand  due  from  a  third 
party  against  the  claim  of  the  plaintiff,  the  latter  suing  in  a  rep- 
resentative capacity,  no  judgment  for  the  residue  can  be  rendered 
for  the  defendant.  * 

ment  is  rendered  for  both  defendants  statute  allokving  the  defendant  in   a 

for  costs  and   in  favor  of  the  principal  suit  before  a  justice  fo  have  judR:ment 

for  the  excess  of  his  demand  above  the  up  to  one  hundred   dollars,   with  all 

claim   of    the   plaintiff.       Wagner    v.  credits  allowed,  that  where  the  plea  of 

Stocking,  22  Ohio  St.  297.  set-off  sets  up  an  amount  above  his 

In  Pennsylvania    under   the    Act    of  furisdiction,  if  it  is  sustained  by  the 

1705,    (Bright.   Purd.    Dig.    Laws   Pa.  evidence,  the  justice  must  either  allow 

1894,    p.    668),    the    jury   certified   the  enough   of   the   defendant's  claim    to 

amount  of  the  excess  in  favor  of  the  wipe  out  plaintiff's  debt  or  dismiss  the 

defendant,  and  if  the  plaintiff  refused  suit  altogether.     Nichols  v.  Ruckells, 

to  pay  it  the  defendant  might   have  a  4  111.  298. 

scire  facias  and  judgment.  Vicary  v.  In  Michi^afiy  on  appeal  from  a  jus- 
Moore,  2  Watts  (Pa.)  451;  Anderson  v.  tice  to  the  Circuit  Court,  the  jurisdic- 
Long,  10  S.  &  R.  (Pa.)  55.  tion  is  not  enlarged,  and  a  judgment 

Ho  Judgment  for  Ezoesa  nnlost  Claimed  for  the  defendant  for  five  hundred  dol- 
in  Pleading. — It  is  error  to  render  judg-  lars  is  erroneous  under  a  statute  pro- 
ment  in  favor  of  the  defendant  for  a  viding  that  where  the  balance  found 
balance  due  to  him,  where  he  has  due  to  the  defendant  exceeds  three 
neither  filed  a  plea  of  set-off  nor  given  hundred  dollars  the  justice,  if  re- 
notice  of  set-<ofif.  '*  The  defendant,  by  quested  by  the  defendant  to  do  so, 
his  pleading,  claimed  nothing  of  the  shall  setoff  so  much  of  the  defendant's 
plaintiff.  He  only  claimed  the  debt  demand  against  the  plaintiff's  debt  as 
was  paid,  and  it  is  a  well-settled  doc-  shall  be  sufficient  to  satisfy  it  and  shall 
trine  that  a  party  cannot  recover  that  render  judgment  for  the  defendant  for 
which  he  does  not  claim,  nor  recover  costs;  but  if  the  defendant  shall  not 
beyond  the  amount  of  his  claim."  require  such  set-off,  the  justice  shall 
Patterson  z/.  Steele.  36  111.  272.  render    judgment    of    discontinuance 

Appeal  by  Plaintiff  from  Judgment.  —  against  the  plaintiff  with  costs  to  the 

When  the  plaintiff  appeals  from  a  judg-  defendant.     Cross  v,  Eaton,  48  Mich, 

ment  rendered  against  him  for  the  ex-  184. 

cess  of  the  defendant's  claim  over  his.  In  Tennessee^  under  Code  1858,  §4162 

he  is  required  to  give  bond  in  the  same  (Code  1896,  g  5975),  if  the  residue  found 

manner  as  where  a  defendant  appeals  due  to  the  defendant  exceeds  the  juris- 

from    an    adverse    judgment.       New  diction  of  the  justice,  '*  the  defendant 

York,  etc.,  R.  Co.  v.  Carhart,  39  Hun  may  enter  on  the  justice's  docket  a 

(N.   Y.)  516;    Felpel  v.  Hershour,  128  satisfaction  of  so  much  of  his  claim  as 

Pa.  St.  587.  the  amount  of  the  plaintiff's  demand, 

Jnstioe  ofthePoaoe.  —  Where  counter-  as  ascertained  by  the  justice,  and  ten- 

cliims  are   authorized    by   statute   in  d6r    the    plaintiff    a    receipt    for    the 

justices*  courts,  judgment  may  be  ren-  amount  thus  set  off,  in  which  case  judg- 

dered  in  favor  of  the  defendant  for  the  ment  shall  be  rendered  in  favor  of  the 

full  jurisdictional  amount.     Williams  defendant  for  costs."     Crow  v.  Cun- 

V.  Bitner,  i  Lans.  (N.  Y.)  200.  ningham,  5  Coldw.  (Tenn.)  255. 

In  Alabama^   where    by   statute    the  The  justice    may  render  judgment 

justice  could  not  render  judgment  for  for  the  defendant  for  the  residue  up  to 

the  overplus  where   it  exceeded  fifty  the   full   amount  of   his   jurisdiction, 

dollars,  but  could  merely  render  judg-  M'Clain   v,   Kincaid,   5  Yerg.  (Tenn.) 

ment  for  the  defendant  for  costs,  pro-  232. 

vided  that  he  would  enter  a  credit  to  1.  Johnson  z/.  Collins,  i  Blackf.  (I nd.) 

the  extent  of   plaintiff's  claim,  it  was  165;     Norton    v.   Foster,   12  Kan.  41.; 

held  that  a  plaintiff  who  did  not  object  Robinson  v.  Perry,  73  Me.  f68;  Steele 

to  a  judgment    for  over    fifty  dollars  v.   Sellman,  79  Md.  i;  Pabst  Brewing 

consented  to  it,  and  it  was  not  error.  Co.  v.  Lueders,  107  Mich.  41;  Webb  r/. 

Smith  f/.  Fleming,  9  Ala.  768.  Michener,  32  Minn.48;  Brown  v.  Cole- 

\vi  Illinois^  \\.  has  been  held  under  a  man,    55  Hun   (N.   Y.)   501;    Kast  v, 
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4.  When  Plaintiff  Is  Defeated.  —  Generally  a  defendant  is  entitled 
to  judgment  on  a  cross-claim  which  he  has  established,  whether 
the  plaintiff  has  or  has  not  established  his  claim  J  But  where 
the  statute  merely  allows  the  rendition  of  judgment  for  the  resi- 
due after  conflicting  claims  are  adjusted,  the  defendant  cannot 
have  an  affirmative  judgment  unless  something  is  found  to  be  due 
to  the  plaintiff.* 

5.  For  Interest.  —  Interest  is  calculated  on  the  balance  of  the 
two  cross-claims,  where  both  are  allowed,  from  the  date  when 
both  became  due.' 

6.  When  Defendant  Beconps.  —  In  recoupment  the  defendant 
can  use  his  claim  only  to  reduce  or  extinguish  the  plaintiff's 
demand,  and  judgment  cannot  be  rendered  in  favor  of  the  defend- 
ant although  his  damages  exceed  the  claim  of  the  plaintiff.* 

Kalhera.  3  Den.  (N.  Y.)  344:  McKen-  ton,  82  Ind.  411;  McGowan  v.  Lamb, 

zie   V.   Shaffner,  8    Baxt.  (Tenn.)  408;  66  Mich.  615;  Busch  9.  Jones,  94  Mich. 

BIoss  V.  Kittridge.  5  Vt.  28.  223;    Tifft  v.    Barton,  4  Den.  (N.  Y.) 

Principal     and     Surety.  —  Where     a  171;   Griffin   r.   Chubb,    16  Tex.   319; 

principal  and  his  surety  are  defendants  Stearns  v.  Stearns,  30  Vt.  213. 

and  a  set-off  is  allowed  in  favor  of  the  But  in  Waiter  A.  Wood  Mowing,  etc.* 

principal,  judgment  for  the  residue  can  Mach.  Co.  v.  ^>eaver,  90  Mich.  546,  the 

be  rendered  for  the  principal   alone,  court  refused  to  render  judgment  for 

Gilliam    v.    Coon,    10    111.    App.   43;  the  defendant  on  his  claim  where  both 

Picard  v.  Lang,  3  N.  Y.  App.  Div.  51.  claims  sprang  from  the  same  transac- 

But  where  a  judgment  for  the  excess  tion  and  the  plaintiff  was  defeated  be- 

of  a  principal's  set- off  was  rendered  in  cause  his  claim  was  not  due. 

favor  of  both  principal  and  surely,  it  3.  Cummings  v.    Pruden,  11    Mass. 

was  held   that  the  plaintiff  could  not  206;  Claridge  v.  Klett,  15  Pa.  St.  255; 

object,  for  it  was  a  matter  between  the  Biazelton  v,  Nashville,  etc.,  R.  Co.,  3 

defendants.     Tinsley  v.  Tinsley,  15  B.  Head  (Tenn.)  570;  Edington  v.  Pickle, 

Mon.  (Ky.)  454.  I  Sneed  (Tenn.)  122;  Bakert'.  Grigsby, 

Substitute  Trustee.  —  In  a  suit  to  fore-  7  Heisk.  (Tenn.)  627;  Galbraitb  v.  East 

closeamortgageby  a  substitute  trustee  Tennessee,    etc,    R.   Co.,    ii    Heisk. 

under  a  will,  the  defendant  cannot  re-  (Tenn.)    169;    Henry    v.    Walker,    ii 

cover  by  counterclaim  excess  for  serv-  Heisk.  (Tenn.)  194;  Moore  v,  Tate,  87 

ices  rendered  to  the  trustee's  predeces-  Tenn.  725. 

sor,  although  it  appears  that  the  value  In  Tennessee,  under  Act  1879,  c.  222, 

of  the  services  exceed  the  debt  of  the  §   i   (Annot.   Code  1896,  S  5Q73)»  t^* 

bond  and  mortgage.     U.  S.  Trust  Co.  right  of  the  defendant  to  judgment  on 

V.  Stanton,  139  N.  Y.  531.  his  claim  is  independent  of  the  plain- 

Nominal  Party.  —  A  judgment  against  tiff's   having    established   that    some- 

a  nominal  party  on  a  plea  in  reconven-  thing  is  due  to  him.     Boone  v.  Bush, 

tion  is  void   when  he  is  not  made  a  91  Tenn.  29. 

party  by  service.      McFadin   v.   Mac-  3.  Tucker  v.  Jewett,  32  Conn.  563; 

Greal,  25  Tex.  73.  Meriwether  v.  Bird,  9  Ga.  594;  Adkins 

Prooeeding  in  Bern. —  No  judgment  v.  Ware,  35  Tex.  577;  Brown  v,  Mont- 

for  excess  can  be  rendered  in  favor  of  gomery,  19  Tex.  Civ.  App.  548. 

the  defendant  in  a  proceeding  in  rem.  Failure  of  Verdict  to  Allow  Interest. — 

Hunt  V.  Gilmore,  59  Pa.  St.  450.  Where  the  jury  found  a  verdict  for  the 

Suits  by  United  States.  —  No  judgment  plaintiff  for  the  full  amount  for  which 

can   be  rendered   against  the    United  he  sued,  without  interest,  it  was  held 

States  in  suits  against  persons  indebted  error    to    calculate     interest    on     the 

to  it.     Claims  for  credit  can  be  used  amount  which  the   plaintiff  admitted 

only  to  reduce  or  extinguish  the  debt,  that  he  owed  to  the  defendant.    Whaley 

Schaumburg  v.  U.  S.,  103  U.  S.  667.  v.  Broadwater,  78  Ga.  336. 

1.  Webster  t/.  San  Pedro  Lumber  Co.,  ^,  Arkansas.  —  Brunson    v.    Martin, 

loi  Cal.  326;  Corcoran  v.  Lehigh,  etc.,  17  Ark.  270. 

Coal  Co.,  138  111.  390;  Brown  v.  Nor-  Illinois,  —  Streeter    v.    Streeier,    43 
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Stotntory  Provision  for  Jndipnont  for  Ezoon.  —  This  rule  has  been 
changed  in  some  states  by  statute,  so  that  the  defendant  may 
recover  whatever  may  be  found  due  to  him  after  satisfying  the 
plaintiff's  claim. ^ 

XiE»ot  of  Stotntao  of  Ooimterolaim.  —  The  statutes  of  counterclaim, 
which  generally  include  both  set-off  and  recoupment,  have 
extended  the  right  of  the  defendant  so  that  he  may  have  an 
affirmative  judgment.* 

XVn.  Costs —1.  When  Allowed  to  Plaintiff— ^i.  Recovery 
Below  Limited  Amount.  —  Where  the  plaintiff  recovers  judg- 
ment, but  the  amount  of  his  recovery  is  reduced  by  a  set-off  or 
counterclaim  below  the  amount  limited  by  statute  for  the  recov- 
ery of  costs,  he  is  nevertheless  usually  allowed  to  recover  costs.* 

III.   155;   Waterman  v,  Clark,  76  III.  Cold-Storage,  etc.,  Co.,  46  Minn.  121; 

428.  Hay  V,  Short,  49  Mo.   139;  Gordon  v, 

Indiana.  —  Holcrafc    v,   Mellott,   57  Bruner,  49  Mo.   570;  General  Electric 

Ind.  539.  Co.  v.  Williams,  123  N.  Car.  51. 

Maryland,  —  Applegarlb  v.    Robert-  3.  Indiana,  —  Higman   v.    Brown,  3 

son,  65  Md.  403.  Ind.  430;   Fuller  v,  Curtis,   100  Ind. 

Michigan, — McHardy  v.  Wadsworth,  237. 

8  Mich.  349.  Massachusetts.  —  Loud  v,  Hobart,  a 

Mississippi,  —  Myers    v,    Esteli,    47  Cush.  (Mass.)  326;  Barnard  v,  Curtis, 

Miss.  4;  Fowler  V.  Payne,  52  Miss.  210.  8  Mass.  535;  Gilman   v.  Burgess,  la 

Pennsylvania,  —  Glass  v,  Blair,  4  Pa.  Mass.  206. 

St.   196;  Hunt  V,  Gilmore,  59  Pa.  St.  Michigan,  —  French    v,    Engle,    78 

450.  Mich.  216;  Ladd  v,  Duncan.  23  Mich. 

West  Virginia,  —  Baltimore,  etc.,  R.  285;  Davis  v.  Freeman,  lo  Mich.  188. 

Co.  i/.  Jameson,  13  W.  Va.  833;  Stcr-  New  Hampshire,  —  Bryant  «/.  Bowen, 

ling  Organ  Co.  v.  House,  25  W.  Va.  64;  40  N.  H.  157. 

Natural  Gas  Co.  v,  Healy,  33  W.  Va.  Pennsylvania,  —  Grant  v,  Wallace,  i6 

102.  S.  &  R.'(Pa.)  253;  Brailey  v.  Miller,  a 

Wisconsin, — SchMreickhartc^.  Slue  we,  Dall.  (Pa.)  74. 

71  Wis.  I.  Texas.  — Cochran  v,  Kellum,  4  Tex. 

United  States.  —  Dushane   v.   Bene-  120;    Tiosley   v.   Ryon,    9    Tex.  405; 

diet,  120  U.  S.  630.  Heatherly  v.  Record,  12  Tex.  49. 

In  Hew  Hampsbirt,  in  Johnson  v.  Although  the  Answer  Is  Not  a  Counter- 
White  Mt.  Creamery  Assoc.,  68  N.  H.  claim  in  form,  still  if  it  is  such  in  fact, 
437,  il  was  held  that  the  defendant  within  the  meaning  of  a  statute  provid- 
could  recover  the  excess  of  his  dam-  ing  that  ihe  party  recovering  judgment 
ages  over  the  plaintiff *s claim,  overrul-  shall  recover  costs*,  regardless  of  the 
ing  all  cases  to  the  contrary.  Union  amount  of  th2  recovery,  where  the 
Bank  v,  Blanchard,  65  N.  H.  21,  was  judgment  has  been  reduced  by  a  set-o9 
said  not  to  be  authority  against  this,  or  counterclaim,  the  plaintiff  is  entitled 
because  in  that  case  a  tender  was  made  to  costs  although  he  recovers  less  than 
to  the  defendant,  who  thereby  admit-  fifty  dollars.  Fuller  v.  Curtis,  100  Ind. 
ted  that  amount  to  be  due.     The  doc-  237. 

trine  that  the  defendant  could  not  have  In  Maine,  in  Halhorne  v.  Cate,  5  Me. 
judgment  for  the  excess  was  said  to  74,  which  was  an  action  in  assumpsit, 
rest  on  a  dictum  of  Parker,  J.,  in  Brit-  where  the  plaintifl*s  damages  were  re- 
ton  V.  Turner,  6  N.  H.  481.  duced  below  twenty  dollars,  it  was  held 

I.  E wing  zr.  Shaw,  83  Ala.  333;  Law-  that  he  was  entitled  to  costs.     Under 

ton  i\  Ricketts,  104  Ala.  430;  Falkner  Stat.    Me.   1842,  c.  3,  §  8,   providing 

V,  Behr,  75  Ga.  671;  Cochran  v.  Jones,  that  "if  in  any  civil  action  orginally 

SsGa.  678;  Overton  t/.  Phelan,  2  Head  commenced  before  the    Supreme  Ju- 

(Tenn.)  445.  dicial    Court,    except    actions    of    re- 

8.  Smith   V,    Dukes,    5    Minn.    373;  plevin,"  etc.,  *'  the  plaintiff  shall  not 

Harlan   v.  St.  Paul,  etc.,   R.  Co.,  31  recover  more  than  two  hundred  dollars 

Minn.  427;  Townsend  r.  Minneapolis  damage,  he  shall  not  recover  costs,"  it 
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b.  Recovery  Below   Court's  Jurisdiction. — The  same 

rule  is  applied  in  cases  where  the  reduction  by  reason  of  such  a 
plea  makes  the  net  amount  recovered  by  the  plaintiff  below  the 
jurisdiction  of  the  court  trying  the  case.* 

c.  Necessity  to  Show  Cause  of  Reduction.  —  In  order, 

however,  that  the  plaintiff  may  recover  costs  under  these  circum- 
stances, the  reduction  in  the  amount  of  his  recovery  must  be  due 
entirely  to  the  allowance  of  a  set-off  or  counterclaim  in  favor  of 
the  defendant,  and  the  set-off  pleaded  must  be  valid;  *  and  these 

was  held  thai  he  must  recover  more  Contra  —  PUtintiif  Hot  Entitled  to  Coits. 

than  two  hundred  dollars  to  entitle  him  —  In  Nebraska^  where  a  plaintiff  in  the 

lo  costs,  although  the  reduction  below  County  Court  claims  more  than  one 

that  sum  be  due  to  an  account   filed  hundred  dollars,   and  the  finding  for 

bv  the  defendant  in  set-off.     Foster  v.  him  exceeds  that  amount,  but  is  re- 

Ordway,  26  Me.  322.  duced  by  counterclaim  or  set-off  to  less 

Under  Rev.  Stat.   Me.  (1871),  c.  82,  than  one   hundred  dollars,  he  is  not 

g  60  (Rev.  Stat.  1883,  c.  82,  §  67),  pro-  entitled  to  costs.     Moore  v,  Darrow,  11 

viding  that  '*  when  no  balance  is  found  Neb.  462. 

due  to  either  party,  no  costs  are  re-  In  Ohio^  where  the  plaintiff  contests 

coverable,"   the    party    recovering    a  a  defense   of   counterclaim,   and    the 

balance   recovers    costs.      Morgan    v.  jury  finds  *'  the  issues  joined  '*  for  the 

Hefler,  68  Me.  131.  plainliff,  but  assesses  his  damages  at 

In    New    York,   in    Kalt  v,    Lignot,  less  than  one  hundred  dollars,  he  can- 

(Supm.  Ct.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  not  recover  costs.     Butler?^.  Kneeland, 

190,  it  was  held  that  neither  party  was  23  Ohio  St.  196. 

entitled  to  costs  on  a  recovery  by  the  Federal  Conrta.  —  Under    Rev.    Stat, 

plaintiff  of  less  than  fifty  dollars,  al-  U.  S.,  §q68,  declaring  that  where  the 

though  he  extinguished  a  counterclaim  plaintiff  in  a  suit  originally  brought  in 

for  a  larger  sum  set  up  in  the  answer,  a  Circuit  Court  recovers  less  than  five 

In  Van  Antwerp  v,  IngersoU,  2  Cai.  hundred  dollars  he  shall  not  recover 

(N.  Y.)  107,  it  was  held  that  where  in  a  costs,  a  reduction  to  an  amount  below 

suit  in  the  Court  of  Common  Pleas  the  that  sum    by   counterclaim   does  not 

amount  of  the  judgment  rendered  in  alter  the  rule,  but  each  party  must  p%y 

favor  of  the  plain! iff  was  reduced  by  his  own   costs    as    at    common    law. 

set-offs  to  an  amount  less  than  twenty-  Hamilton   v,  Baldwin,  41   Fed.    Rep. 

five  dollars,  the  plaintiff  must  pay  the  429. 

costs.  1.  Odell  V,  Culbert,  9  W.  &  S.  (Pa.) 

In   Sutton  V.   Newton,   (Supm.   Ct.  66;    Kelly    v,   Thomson,   a   Brev.  (S. 

Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  452,  Car.  58. 

it  was  held  that  where  a  plaintiff  was  In  Missonrl  the  adjudging  of  costs 
entitled  lo  costs  in  fhe  discretion  of  the  when  the  plaintiff's  demand  is  so  re- 
court,  the  fact  that  he  recovered  but  duced  is  held  to  be  within  the  discretion 
six  hundred  dollars  on  a  claim  of  forty-  of  the  court.  Johnson  v.  Devlin,  31 
five  hundred  dollars  would  not  deprive  Mo.  427.  And  see  Burton  tf.  Martin, 
him   of  costs,  where  he  successfully  4  Mo.  200. 

disputed  a  counterclaim  of  twenty-five  2.  Smith   v,   Garrett,    31    Ala.  492; 

hundred  dollars.     And  see  Crane  v.  Carter  v.  Snyder,  27  Mich.  484;  Grabav 

Holcomb,  (C.  PI.  Spec.  T.)  8  Abb.  Pr.  v,  Hirshfield,  9  Pa.  Co.  Ct.  159.     Sec 

(N.  Y.)  35,  note.  also  Wheeler   i/.    Harrison,   28   Mich. 

In  Oregon  the  rule  that  a  plaintiff  may  264. 

recover  costs  notwithstanding  the  fact  Must  Hot  Bo  Payment.  —  Under  Rev. 

that  his  recovery  is  below  the  amount  Stat.   Mass.,  c.    121,,  g  3,  it  was  held 

limited  by  statute,  provided  his  claim  that  the  plaintiff  was  entitled  to  costs 

has  been  reduced  by  a  set-off,  applies  if  he  recovered  less  than  twenty  dol- 

only  where  an  open  mutual  account  is  lars  by  reason  of  a  plea  of  set-off,  but 

involved.     Mason  v.  Riner,  18  Oregon  not  if  the  reduction  was  by  payment. 

153;  Rayburn  v.   Hurd,  19  Oregon  59.  Loud  v.  Hobart,  2  Cush.  (Mass.)  325. 

And  see  Roberts  v,  Carland,  i  Oregon  And  see  Barnard  v.   Curtis,  8  Mass. 

332.  535. 
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facts  must  be  made  to  appear  by  the  record  or  otherwise,  accord- 
ing to  the  practice  of  the  particular  state  ia  which  the  action  is 
brought.* 

d.  In  Cases  of  Exclusive  Jurisdiction.  —  In  New  York 

the  plaintiff  in  a  court  of  record  is  entitled  to  costs  upon  recovery 
in  a  case  of  which  a  justice  of  the  peace  has  no  jurisdiction.' 

2.  Wheii  Allowed  to  Defendant  —  a.  When  Set-off  Equalizes 
Claim.  —  When  the  claim  is  exactly  counterbalanced  by  a  set-off 

1.  Rogers  v,  Ratcliffe,  23  Pa.  St.  784;  man,  10  Mich.  188,  it  was  held  the  prov- 

Hale  V.  Ard,  48  Pa.  St.  22.  ince  of  the  judge,  and  not  the  jury, 

Yerdiot.  —  Whatever    may    be    the  to  decide  whether  a  plaintiff  recovering 

amount  of  the  verdict  in  the  Common  less  than  one  hundred  dollars  on  trial 

Pleas,  in  Ohio^  the  plaintifif  is  entitled  before  a  jury  has  shown  a  claim  for 

to  judgment;  but  as  to  costs,  judgment  two  hundred  dollars,  reduced  by  set- 

for  the  plaintiff  cannot  be  rendered  on  off«  and  so  left  him  entitled  to  costs, 

recovery  of  less  than  one  hundred  doU  2.  Griffen  v.  Brown,  53  Barb.  (N.  Y.) 

lars,  unless  the  jury  finds  the  amount  428;  Boston  Mills  «/.  Eull,  (N.  Y.  Super. 

of  the  claim  to  have  been  more  than  Ct.  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.) 

one  hundred  dollars,  but  reduced  by  319. 

counterclaim  or  set-off  to  less  than  that  The  fact   that  the  issues  in  a  case 

amount.     Brunaugh  v.  Worley,  6  Ohio  might  have  been  tried  and  disposed  of 

St.  597.  in  a  District  Court  of  the  city  of  New 

In  iifaiM/,  where  there  is  a  verdict  York  does  not  change  the  rule.  Boston 
for  an  amount  not  exceeding  twenty  Mills  v.  Eull,  (N.  Y.  Super.  Ct.  Gen. 
dollars  in  favor  of  the  plaintiff,  after  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  319. 
hearing  the  evidence  of  both  sides,  in-  Unliquidated  Claim.  —  Under  Code 
eluding  the  defendant's  evidence  in  Pro.  N.  Y.,  §  54,  where  the  plaintiff's 
proof  of  a  set-off,  ihe  plaintiff  can  re-  claim  was  unliquidated,  and  exceeded 
cover  bat  quarter  costs,  unless  the  jury  four  hundred  dollars,  and  the  defend- 
certifies  in  its  verdict  that  the  damages  ants  pleaded  offsets  besides  cash  pay- 
were  reduced  as  low  as  twenty  dollars  ments,  and  insisted  on  them,  it  was 
by  an  allowance  for  such  set-off.  held  that  a  justice  had  no  jurisdiction, 
Thompson  v.  Tompson,  31  Me.  130.  and  a  recovery  of  any  amount  by  the 

Matters  Not  Apparent  in  Verdict,  —  If  plaintiff  entitled  him  to  costs.     Glackin 

the  verdict  for  the  plaintiff  is  for  less  z/.  Zeller,  52  Barb.  (N.  Y.)  147. 

than  one  hundred  dollars,  in  an  action  Spedtloation  of  Items  in  Yerdiot.  —  A 

originally  begun  in  the  Common  Pleas  jury  found  for  the  plaintiff,  on  three 

Court,  he  may  recover  costs  if  the  rec-  causes  of  action  contained  in  his  com- 

ord  shows  that  he  had  a  cUim  for  one  plaint,  sums  aggregating  six  hundred 

hundred  dollars  or  over,  reduced  by  and  fifty-seven  dollars  and  eighty-four 

set-off  or  counterclaim,  although  the  cents,   and   for    the  defendant,   on   a 

verdict  is  general  and  does  not  show  counterclaim,  sums    aggregating    six 

the  amount  found  of  the  whole  claim  hundred  and   thirty-four  dollars  and 

of  each   party.    Snoddy   v.  Mason,  8  twenty  six  cents,  and,  under  direction 

Am.  L.  Rec.  (Ohio)  415.  of  the  judge,  rendered  a  general  verdict 

Where  Beoord  Does  Hot  Show  Came  of  for  the  balance,  twenty-three  dollars 

Bednotion. —  In  Lawrence  i\  Ford,  44  and  fifty-nine  cents,   in   favor  of  the 

Me.  427.   where  it  appeared  from  the  plaintiff.    The  court  held  that  although 

record  that  an  account  in  set-off  was  the  special  verdict   was   not  entered, 

filed   by   the  defendant,  and   that  he  specifying  the  various  items,  it  was  not 

offered  to  be  defaulted  for  a  less  sum  set  aside  by  the  verdict  containing  the 

than  twenty  dollars,  which  offer  the  result,  and  was  sufficient  to  show  ac- 

plaintiff  accepted,  but  the  record  did  counts  exceeding  four  hundred  dollars 

not  show  that  the  set-off  was  the  rea-  to  enable  the  plaintiff  to  recover  costs, 

son  of  the  making  or  acceptance  of  such  under  Code  Civ.   Pro.   N.  Y.,  §  3228, 

offer,  the  plaintiff  was  held  restricted  subdiv.  3,  on  the  ground  of  a  justice 

to  quarter  costs.  having    no   jurisdiction.      Sherry    v. 

i^neetion  for  Court.  —  In  Davis  z/.  Free-  Cary,  in  N.  Y.  514. 
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pleaded  it  has  been  held  that  the  defendant  is  entitled  to  costs.* 

*.  When  Set-off  Exceeds  Claim.  —  Likewise  when  the  set- 

off  pleaded  is  larger  in  amount  than  the  claim,  and  the  defendant 
recovers  a  judgment  for  the  excess,  he  is  entitled  to  costs.* 

3.  Corts  of  Proving  Set-off.  —  When  the  defendant  succeeds  at 
the  trial  in  proving  his  set-off  as  a  valid  claim,  he  is  entitled  to 

the  costs  of  proving  it;'  but  an  unsuccessful  attempt  to  prove  a 

1.  Church  V.  Miller,  2  Tbomp.  &  C.  the  defendant  on  a  book  account  who 
(N.  Y.)  583.  finally  recovered  judgment  for  the  ex- 
Extra  Allowance  under  Hew  York  Code,  cess  of  his  set-off  was  entitled  to  tax  a 

—  Where    the    defendant    sets    up    a  term   fee  and  travel  fee  at  each  term, 

counterclaioi,  and   such  counterclaim  and  an  attorney  fee  when  he  prevailed 

is  allowed  as  an  extinguishment  of  the  on  an  issue,   but  no  costs  before  the 

plaintiff's  claim,  if  it  appears  that  the  auditor,   and   no   attorney  fee  on  the 

case  is  a**  difficult  and  extraordinary  "  judgment  to  account  or  on  the  accept- 

one,   within   the   significance   of    that     ance  of   the   report.     v.  ,  27 

phrase  as  implied  in  Code  Civ.  Pro.  N.  Vt.  786. 

Y.»  §  3253,  an  allowance,  in  addition  Wliere  Plaintiff  Snae  as  Ezeentor. — 

to  costs,  of  five  per  cent,  of  the  aggre-  Although   an    executor    who  sues  as 

gate  of  the  amounts  in   controversy,  plaintiff  is  not  liable  to  pay  costs  as  a 

may  properly  be  granted  to  the  defend-  general  rule,  yet  where  the  defendant 

ant.     Zabriskie  «/.  Central  Vermont  R.  proves  a  cross-demand  which  exceeds 

Co.,   (Supm.   Ct.   Gen.   T.)   13   N.    Y.  the  plaintiff's  cause  of  action,  the  plain- 

Supp.  735.  tiff   must  pay  costs,  although  he  is  an 

2.  California,  —  Davis  v,  Hurgren,  executor,  since  the  discount  is  in  the 
125  Cal.  48,  holding  that  the  defendant  nature  of  a  cross-action,  in  respect  to 
is  entitled  to  costs  notwithstanding  the  which  the  plaintiff  becomes  a  defend- 
amount  recovered  by  him  be  less  than  ant.  Cowsar  v.  Wade,  2  Brev.  (S.  Car.) 
the  amount  which  the  plaintiff  would  291. 

be  required  to  recover  in  order  to  be  Ck>ntra  —  Plaintiff  Entitled  to  Cotti. — 

entitled  to  costs.  In  an  action  for  damages  for  fraud,  in 

Kansas,  —  Perley  v,  Taylor,  21  Kan.  lowa^   where  a  valid  and  undisputed 

712.  counterclaim  was  pleaded,  and  the  de- 

Nevada,  —  Lapham   v,  Osborne,   20  fendant  recovered  judgment  for  the  ex- 

Nev.  168.  cess  over  the  amount  allowed  to  the 

Oregon,  —  Roberts  v,  Carland,  I  Ore-  plaintiff  for  fraud,  it  was  held  that  the 

gon  332.  plaintiff  was  entitled  to  costs.     Brat- 

South  Carolina,  —  Holley  v.  Rabb,  12  tebo  v.  Tjernagel.  91  Iowa  283. 

Rich.  L.  (S.  Car.)  185.  8.  Hall   v.    Clayton,   42    Iowa    526; 

Texas,  —  McCormick      Harvesting  Judd  v.   Day.  50  Iowa  247.     And  see 

Mach.  Co.   V,  Gilkey,  (Tex.  Civ.  App.  Maupan  v.  Whitson.  2  Heisk.  (Tenn.)  i. 

1893)  23  S.   W.    Rep.    325.      But  see  Cost!  Apportioned  Between  Partiee.— 

Weatherred  v.  Mays,  i  Tex. 472,  which  Where,  in  anaciion  upon  a  promissory 

held  that  a  judgment  could  not  be  given  note,  the  defendant  admitted  liability 

against  the  plaintiff.  thereon,  but  interposed  a  counterclaim 

In  Maaaaohnsetts,   under  Gen.  Stat.,  which  was  established,  and  its  amount 

c.  156.  §  6  (Pub.  Stat.,  c.  198,  §  7),  the  being  less   than  the  amount  claimed 

plaintiff   is   not  entitled  to  costs,  but  upon  the  note,  judgment  was  rendered 

each  party  pays  his  own  costs.    Caverly  for   the   balance,  it  was  held  that  the 

V,  Bushee,  i  Allen  (Mass.)  292;  Wol-  defendant   was  liable  for  the  costs  of 

cott  V.  Dooley,  4  Allen  (Mass.)  400.  the  commencement  of  the  action  and 

In  Tennessee  each  party  is  held  sue-  of  entering  judgment,  while  the  plain- 

cessful,   in  the  language  of  the  code,  tiff  should  pay  all  the  costs  incurred  in 

and  entitled  to  full  costs  accruing  in  the  determination  of  the  counterclaim, 

establishing  his  claim,  and  the  court  Hall  v.  Clayton,  42  Iowa  526. 

must    so    tax    the    costs.     Boothe    v.  Cost  of  Proonring  Evidenoe.  —  Where  a 

Cowan,  5  Sneed  (Tenn.)  354;  Maupin  plaintiff's  denial  of  a  set-off  puts  the 

V.  Whitson,  2  Heisk.  (Tenn.)  i.  defendant  to  expense  in  procuring  evi- 

FoM  and  AUowanoes.  —  In    Vermont  dence  to  establish  his  claim,  the  plaio- 
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set-off  gives  costs  to  the  plaintiff.* 

4.  Where  Bet-off  Is  Joined  with  Other  Defenses.  —  When  both 
set-off  and  payment  are  introduced  as  defenses,  it  is  frequently 
difficult  to  ascertain  to  which  to  attribute  the  reduction  of  the 
plaintiff's  recovery,  in  order  to  award  costs,*  and  in  such  cases,  as 
well  as  in  all  other  cases  where  set-off  is  but  one  of  several  pleas 
filed,  the  awarding  or  apportionment  of  costs  must  be  determined 
by  the  attendant  circumstances.' 

6.  Where  Cross-demand  Is  Withdrawn  or  Dismissed.  —  It  has  been 
held  that  where  a  defendant  withdraws  his  counterclaim,  costs 
based  thereon  will  not  be'  allowed  to  the  plaintiff,  since  in  such 
case  he  is  not  called  on  to  meet  the  counterclaim  by  reply  or  evi- 
dence ;  *  and  on  the  other  hand  it  has  been  held  that  the  defendant 

tiff  is  liable   for   such  expense,  even  recovers  costs  only  since  the  payment, 

though  he  recovers  judgment  upon  the  Drew  v.  Towle,  30  N.  H.  531. 

demand  originally   in  suit.      Eichen-  8.  Seme  Bacoyery  on  Set-off.  —  Where 

lant   V,  Gardner,  2  Cine.  Super.   Ct.  the  defendant  claimed  a  deduction  on 

249.  account  of  breakage  and  freight  paid, 

1.  Smith  V.  Hess,  83  Iowa  238.  and   pleaded   further    a  counterclaim 

2.  Tinsley  v.  Ryon,  9  Tex.  405.  founded  on   a  breach  of  warranty,  it 
How  Qaestion   Determined.  —  Where,  was  held   that  a  verdict  for  seventy- 

on  plea  of  toih  payment  and  set-off,  seven  dollars  less  than  the  claim 
and  recovery  by  plaintiff  of  less  than  showed  some  recovery  on  the  counter- 
twenty  dollars,  it  was  undecided  claim,  and  justified  an  apportionment 
whether  the  claim  had  been  reduced  by  of  the  costs.  Minnesota  Stoneware 
payment  or  set-off,  it  was  held  that  the  Co.  v.  Knapp,  75  Iowa  561. 
judge  might  determine  the  question  Where  Judgment  Is  Confened  as  to  a 
upon  the  facts  appearing  in  evidence  part  of  the  plaintiff's  demand  and  a 
at  the  trial,  without  regard  to  state-  set-off  is  pleaded  as  to  the  residue,  and 
ments  in  a  former  bill  of  exceptions  the  recovery  by  the  plaintiff  is  more 
signed  by  him  in  order  to  present  other  than  the  sum  confessed,  but  less  than 
qnesclons  which  arose  at  the  trial  the  latter  added  to  the  amount  allowed 
Green  v.  Clay,  14  Allen  (Mass.)  in  set-off,  the  defendant  is  entitled  to 
161.  recover  costs  from  the  time  of  the  con- 

Oott^  Follow  Judgment.  —  In  an  action  fession.    Rlchey  v.  Cooper,  45  N.  H. 

on   contract  in  the  Circuit  Court  for  414. 

more  than  fifty  dollars,  where  the  ver-  Where  Defendant  OfliBrs  to  Be  Befknlted. 
diet  was  for  less  than  that  sum,  and  — Where  a  set-off  was  pleaded,  and 
the  reduction  might  have  been  through  the  defendant  made  an  offer  to  be  de- 
either  payment  or  set-off,  though  it  was  faulted,  and  the  recovery  was  reduced 
impossible  to  decide  between  the  two,  to  less  than  twenty  dollars  by  the  set- 
it  was  no  error  to  award  costs  to  the  off,  leaving  the  amount  recovered  by 
plaintiff.  Hatwood  v.  Campbell,  51  the  plaintiff  less  than  the  offer  to  be 
Ind.  83.  defaulted,  it  was  held  that  the  plaintiff 

In  an  Action  on  a  Joint  Hote,  in  which  could  recover  full  costs  up  to,  and  the 

it  was  agreed  that  the  separate  claims  defendant  full  costs  since,  the  date  of 

of  the  defendants  should  be  deducted  such  offer.     Higgins  r.  Rines,  72  Me. 

under  the  pleas  ot  set-off  and  payment,  440. 

on  their  allowance  and  a  consequent  Admission  with  Ckmnterolaimi.  —  The 

verdict  for  the  plaintiff  for  less  than  defendant   was    charged    with    whole 

one  hundred  dollars,  the  latter  was  en-  costs  where,  though  he  admitted  the 

titled  to  costs.     Bairy  v,  Mervine,  4  plaintiff's  claim  and  it  was  partially 

Pa.  St.  330;   Glamorgan   Iron  Co.  v,  reduced  by  other  counterclaims,  almost 

Rhule,  53  Pa.  St.  93.  all  the  costs  were  incurred  in  an  unsuc- 

Whero  EeooTory  Defoat«d.  —  Where,  in  cessf ul  attempt  to  establish  a  counter- 
addition   to  the  defense  of  payment,  claim.     Smith  v.  Hess,  83  Iowa  238. 
an  offset  which  defeats  the  plaintiff's  4.  Knauth  v,  Wertheim,  (Supm.  Ct.) 
recovery  is  also  filed,  the  defendant  26  Abb.  N.  Cas.  (N.  Y.)  369. 
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is  not  entitled  to  costs  where,  after  the  filing  of  a  set-off,  the 
action  is  referred  to  an  auditor  and  is  afterwards  dismissed  because 
of  the  neglect  of  both  parties  to  take  out  a  commission.* 

6.  Where  Tender  Is  Mkde.  —  Where  a  defendant  claims  a  set-off, 
and  tenders  the  balance  of  the  plaintiff's  claim,  and  pays  it  into 
court,  and  the  plaintiff  refuses  to  accept  the  money,  if  the  defend- 
ant succeeds  in  proving  his  set-off  the  plaintiff  should  pay  the 
costs  of  the  action.* 

7.  Where  Suits  Have  Been  Consolidated.  —  Where  a  party  brings 
suit  on  a  claim,  but  subsequently  has  such  suit  consolidated  with 
one  brought  against  him  by  the  defendant,  and  in  the  suit  as 
consolidated  pleads  his  claim  in  set-off,  and  judgment  for  a  bal- 
ance is  rendered  against  him,  he  is  taxable  with  the  costs  of  both 
actions.* 

8.  On  Writ  of  Beview.  — \n  Massachusetts  under  the  statute 
regulating  the  allowance  of  costs  on  writs  of  review,  a  defendant 
who  prevails  on  such  a  writ  and  establishes  a  set-off  is  entitled  to 
costs.* 

9.  In  Eqnity.  —  Where  the  action  is  an  equitable  one,  the  costs 
are  in  the  discretion  of  the  court.* 

ZVHL  Appeal  —  1.  In  OeneraL  —  It  seems  that  in  an  action 
wherein  a  counterclaim  or  set-off  is  pleaded  an  appeal  will  lie 
from  the  judgment  of  such  ccunterclaim  or  set-off  as  if  an  inde- 
pendent action  had  been  brought  thereon.*    And  if  the  verdict 

1.  Lapham  v.  Morris,  ioCush.(Ma5S.)  5.  Coitle  v.  New  York,  etc.,  R.  Co.. 
312.  27  N.  Y.  App.  Div.  604. 

2.  Shiel  V.  Randolph,  4  McCord  L.  6.  See  generally  article  Appeals,  vol. 
(S.  Car.)  146.  2,  p.  I.     And  as-  to  jurisdiction  of  ap- 

Where  Two  Actions  Inyolving  Same  De-  pellate  courts,  see  supra^  II.  2.  Appel- 

mands  Are  Brought.  —  In   N^ew  Hamp-  late  Courts. 

shire  it  is  provided  by  a  rule  of  court  Reviewing  BefoBal  to  Allow  Filing  of 
that  where  a  defendant  pays  a  sum  of  Set-off.  —  Where  a  plea  of  set-off  is  ten- 
money  into  court  he  shall  recover  his  dered  by  the  defendant,  and  is  accom- 
costs  from  the  beginning  if  the  plain-  panied  by  a  bill  of  particulars  showing 
tiff  fails  to  show  that  a  greater  sum  the  character  of  the  set-ofifs  claimed, 
than  that  paid  into  court  is  due  to  him,  and  the  trial  court  refuses  to  permit 
and  this  rule  is  in  general  applicable  the  filing  of  the  plea,  the  appellate 
to  suits  in  which  set-offs  are  filed;  but  court  will  examine  into  the  question 
in  a  case  where  cross-actions  were  whether  the  trial  court  acted  properly 
brought,  and  the  defendant  in  one  of  in  refusing  leave  to  file  the  plea  of  set- 
them  paid  a  sum  of  money  into  court,  off,  although  such  plea  is  not  set  forth 
it  was  held  that  although  under  the  in  the  bill  of  exceptions,  provided  the 
rule  above  mentioned  he  was  entitled  character  of  the  plea  sufficiently  ap- 
to  costs  from  the  beginning,  yet  it  pears  from  the  bill  of  particulars  filed 
was  a  proper  exercise  of  the  discretion  with  it  and  set  forth  in  the  bill  of  ex- 
of  the  court  to  regard  the  various  mat-  ceptions.  Baltimore,  etc.,  R.  Co.  -v, 
lers  in  litigation  as  though  they  all  Bitner,  15  W.  Va.  455. 
arose  in  one  suit,  and  to  allow  only  a  Appeal  l^m  Jnitice's  Conrt.  —  Where 
single  bill  of  costs  to  the  defendant,  on  appeal  from  a  justice's  court  the 
Molineux  v.  Eastman,  14  N.  H.  504.  trial  is  de  novo^  the  defendant  is  not 

8.  Brown  v.   Montgomery,   19  Tex.  restricted  on  the  trial  of  the  appeal  to 

Civ.  App.  548.  the  set-off  relied  on  before  the  justice, 

4.  Williams  v,  Williams,  133  Mass.  but  may  set  up  other  demands.    Tate 

587.  z/.  Tate,  2  Grant  Cas.  (Pa.)  150. 
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is  contrary  to  the  evidence  and  the  instructions  of  the  court,  a  new 
trial  may  be  granted  as  in  ordinary  actions.^ 

2.  From  Buling  on  Demurrer.  —  It  has  been  held  that  a  judg- 
ment sustaining  a  demurrer  to  a  counterclaim  or  striking  it  out 
is  appealable.*  But  in  North  Carolina  it  is  held  that  such  appeal 
is  premature  and  the  defendant  must  await  a  final  judgment  on 
the  plaintiff's  cause  of  action.' 

Security  on  Appeal  from  Judgment  of  session,  with  damage  for  withholding 

Justice,  —  A  claim  of  set-off  is  in  the  possession  and  for  mesne  profits.     The 

nature  of  a    cross-action,   and    when  court  said:    *' Upon  this  state  of  facts 

judgment  is  entered  upon  it  in  the  de-  we  see  no  reason  why  section  2,  c.  72, 

fendant's  favor  the  relation  of  the  par-  Laws  1867,  which  authorizes  *  any  per- 

ties  is  changed,  and  the  plaintiff  in  the  son  against  whom  a  judgment  is  recov- 

suit  becomes  defendant  in  the  judg-  ered  in  an  action  for  the  recovery  of 

ment;  and  this  changed  relation  con-  real  property  '  to  demand  another  trial 

dnues  until  an  appeal  is  entered,  when  upon  complying  with  certain  specified 

the  case  proceeds  de  novo  in  the  appel-  conditions,   is  not  applicable    to    this 

ate  court.     Therefore,  in  a  suit  before  case." 

a  justice,  where  the  defendant  sets  up  Where  Evidenoe  Conflicting.  —  As  in 

a  counterclaim  and  a  judgment  is  ren-  other  cases,  a  decision  upon  conflictinc: 

dered  in  his  favor  thereon,  the  plain-  evidence  will  not  be  reversed  on  ap- 

tiff,  on  appealing  from  such  judgment,  peal.      Murphy    v,    Colton,     \   Okla. 

must  give  bail  for  the  amount  of  the  x8r. 

set-off  and  interest  as  well  as  for  costs,  Modlfioatlon  of  Judgment  as  Beepeeti 

in  accordance  with  the  Act  of  April  20,  Counterclaim.  —  Where    a     judgment 

1876 (Bright.  Purd.  Dig.  Laws  Pa.  1894..  against  the  plaintiff  upon  a  counter- 


p.  2074).     Felpel  V.  Hershour,  128  Pa. 
St.  587. 

Befosal  to  Allow  Demurrer  After  Be- 
mand.  —  Where  a  judgment  was  re- 
versed and  the  cause  was  remanded 
for  a  new  trial,  and  the  plaintiff  then 
sought  to  withdraw  his  reply  to  the  de- 
fendant's counterclaim  and  to  demur 


to  it  for  a  defect  of  parties,  it  was  held    4  N.  Dak.  391. 


claim  is  entirely  without  support  in  the 
pleadings  or  in  the  proof,  and  upon 
the  record  on  appeal  it  appears  to  be 
illegal  and  unjust,  the  appellate  court 
will  modify  the  judgment  and  grant  a 
new  trial  as  to  the  counterclaim  and  in 
other  respects  affirm  the  judgment. 
Decorah  First  Nat.  Bank  v,  Laughlin, 


that  an  order  refusing  to  him  leave  lo 
do  this  was  appealable.  Akerly  v, 
Vilas,  2t  Wis.  377. 

Denial  of  Motion  for  Jndgment  on  Plead- 
ings. —  A  defendant  who  has  styled  his 
answer  a  counterclaim  and  has  gone 
to  trial  on  that  theory  cannot  for  the 
first  time  on  appeal  call  it  a  cross-com- 
plaint so  as  to  obtain  a  review  of  an 
order  denying  his  motion  for  judgment 
on  the  pleadings.  McAbee  v.  Randall, 
41  Cal.  136. 

L  Ay  res  v.  O'Farrell,  4  Robt.  (N. 
Y.)  668;  Eastman  v,  Linn.  20  Minn. 
433.  In  this  case  the  plaintiff  com- 
menced an  action  under  Gen.  Stat. 
Minn.,  c.  75,  §  i,  in  force  in  1873,  for 
the  purpose  of  determining  the  adverse 
claim  of  the  defendant  to  certain  land 
of  which  the  plaintiff  was  in  posses- 
sion. The  defendant,  in  addition  to 
asserting  the  validity  of  his  claim,  set 
up  a  counterclaim  and  demanded  judg- 
ment against    the    plaintiff    for    pos- 


2.  McLane  v,  Kelly,  72  Minn.  395; 
Lahiff  V,  Hennepin  County  Catholic 
Bldg.,  etc.,  Assoc;,  61  Minn.  226; 
Mealey  v,  Nickerson,  44  Minn.  430: 
Harlan  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  427;  Clark  v.  King,  2  N.  Dak, 
103;  Wait  V.  Wheeler,  etc.,  Mfg.  Co.. 
23  Oregon  297. 

Ho  Formal  BiU  of  Exceptiont  Is  Neces- 
sary in  order  to  bring  up  for  appellate 
review  the  action  of  the  court  on  a  mo- 
tion to  strike  out  a  counterclaim.  On 
appeal  from  the  judgment  such  action 
will  be  deemed  excepted  to  without  a 
formal  bill  of  exceptions.  Dodson  v. 
Nevitt,  5  Mont.  518.  See  also  Harlan 
V,  St.  Paul,  etc.,  R.  Co.,  31  Minn.  427. 

3.  Merritt  Milling  Co.  v.  Finlay,  no 
N.  Car.  411 ;  Knott  v.  Burwell,  96  N. 
Car.  272;  Bazemore  i>,  Bridgers,  105 
N.  Car.  191,  in  which  case  the  court 
said:  "  This  appeal  was  taken  prema- 
turely. The  defendants  should  have 
had  their  exception  noted  in  the  record. 


19  Encyc.  PI.  &  Pr.  —  52 
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4.  Objections  Taken  for  First  Time  on  Appeal.  —  Tiie  objection 
cannot  be  taken  for  the  first  time  on   appeal  that  there  was  no 

reply  to  the  counterclaim,*  or  that  the  reply  was  inconsistent 
with  the  petition,*  or  that  the  counterclaim  was  not  in  terms  set 
up  as  such,*  or  that  the  matter  alleged  was  not  the  proper  sub- 
ject of  a  counterclaim.* 

aod  they  might  have  had  the  benefit  of  Selleck  v,  Griswold,  49  Wis.  39.    As  to 

it  in  an  appeal  iron  che  6iial  jttdg-  the  necesaiiy  to  deaooinaite  a  connter- 

a»e<it.     if ,  10  that 'Case,  their  exception  claim  as  each  see  supra^  VI.  Mamur 

ahottld  be  sustained,  they  would  then  0/  Pleading. 

)iay«  the  tenefit  of  their  couaterclaim  tatekn  to  Oi^e  V«ttot  of  Bet<C  *— 

in  thecoucse  of  the  action  and  a  triail  Where  a  defendant  pleads  **  payment 

iipon  its  merits;   otherwise,  la  the  ab-  with   leave,*' etc.,   withofli  any  aotice 

sence  of  other  exceptions,  the  judg-  of  matters  00  whidh  he  intends  to  ndy 

aent  would  be  affirmed  and  the  action  by  way  of  defense  and  countercla^, 

«n4ed  ariciuMit  the  delay  and  expense  except  an  indirect  notice  coniaiQed  in 

occasioned  by  0tu;l<iplied  an.d  unneces*  certain  affidavits  ^  defense  filed  by 

sary  appeals  in  the  same  action.     It  him,  the  plaintiff  may  perhaps  object 

has  been  90  repeatedly  decided."  Co  the   introduction  of  any  evLdeace 

BoffitwanAw^framFlasl  Jndgmtnt.  other  than  that  of  payment;  but  if  ha 

-?- An  order  SAistaining  a  demurrer  to  fails   to  maibe  aaich  objeotton  00  the 

a  counierdaia  set  forth  in  an  answer  trial,  he  cannot   make   it  00   appeal, 

may  be  reviewed  on  an  appeal  taken  Dushane  v.  Benedict,  lao  U.  $.690. 

ttom  the  final  j«Ldgmeat  in  the  action  4.  Vann    v.   Rouse,  94  N.   Y.  401; 

by  che  defendant.      Miller  v.    Hunt,  Westenrelt  v.  Ackley,  6s  N.  Y.   C05; 

{Idaho  1899)  57  Pac.  Rep.  315.  Barber  v.  Rose.  5  Hill  (N.  Y.)  76;  Fiu- 

1.  Gordan    v,    Naiional  Shoe,   etc.»  gerald  v.  Cross,  30  Ohio  St.  444.     And 

Bank,  74  N.  Y.  467:  Lush  v.  Adams,  see  supra^  IX.   i.  iVhen  Objection  to  Bt 

(N.   Y.  Ci^y  Ct.  Gen.  T.)  10  Civ.  Pro.  Taken, 

(N.  Y.)  60;  Muldoon  V,  Blackwell,  84  In  an  AotlM  i»  %  JuBUes'i  Court,  if  tfa^e 

N.   Y.    646;    Killman    v,  Gregory,  91  plaintiff  makes  no  objection  to  a  set- 

Wia.  478.    Andsee^tf/ra,  XI.  s.  Effect  off  interposed  by  the  defendant,  but 

of  Failure  to  Reply ;  and  article  Excep-  suffers  it  to  go  to  the  jury,  and  the 

TiONS  AND  .Objcctions,  vol.  8,  pp.  i62,  jury  finds  a  verdict  for  the  defendant 

209.  on  his  set-off,  the  plaintiff  cannot  ob- 

i.  Barbaroux     v.    Barker,    4    Met.  ject  to  the  set-ojff  for  the  first  time  on 

(Ky.)  47.  certiorari  in  the  Supreme  Court.     Wil* 

i.  Van  Brunt  v.  Day,  81  N.  Y.  351;  son  v.  Larmoutb,  3  Johns.  (N.  Y.)433- 
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SETTLED  CASE. 

See  article  CASE  MADE  ON  APPEAL,  vol.  3,  p.  879. 


SETTLEMENT  OF  DECEDENTS' 

ESTATES. 

By  Charles  C.  Moore. 

I   PBOCEEDIKeS  TO  ObTAIH  LETTEBS  Of  ADlltKlStltATIOK,  827. 

1.  Application  for  Letters  of  Administration^  827. 

a.  Who  May  Make  Application^  827. 

b.  Porm  of  Application,  827. 

c»  Contents,  Signature,  and  Verification  of  Petition,  828. 

d.  Amendmint  of  PeHtion^  830. 

e.  Notice  of  Proceedings  830. 

/.    Who  May  and  Who  May  Not  Oppose  Application,  83 1 . 
g.  Appointment  of  Guardian  ad  Litem  for  Infants  on 

Hearing,  832. 
h.  Priorities,  Preferences,  and  Selections,  832. 
i.  Order  of  Appointment^  834. 
/  Appeal  and  Supersedeas,  836. 
k.  Collateral  Attack  on  Validity  of  Administration,  838. 

(i)  Por  jurisdictional  Defects,  838. 

(2)  Por  Irregularities,  843. 

2.  Application  for  Original  or  Ancillary  Letters  Testamentary, 

843- 

3.  Letters  Testamentary  or  of  Administration,  844. 

IL  BeHUHCIATIOK  and  ftEfttOlTATIOlf,  846. 

in.  Bond  and  Oath,  846. 

1 .  As  Requisite  to  Validity  of  Appointment  or  Letters,  846. 

2.  Proceedings  to  Require  Bond  of  Executor,  848. 

3.  Proceedings  for  Purther  or  Counter  Security  or  Discharge 

of  Sureties,  849. 

IT.  ftEVOOATIOH  Of  AFPOIHTMEITT  OR  BSMOYAL  TBOM  OFPICE,  850. 

1.  Power  of  Court,  850. 

2.  The  Application,  ^^i, 

a.  Who  May  make  Application,  851. 

h.  Form  of  Application,  854. 

c.  Contents,  Signature,  and  Verification,  854. 
d»  Amendment  of  Petition,  856. 

3.  Notice  of  Application^  856. 

4.  Order  of  Revocation  or  Rtmoi'al,  857. 
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5.  Appeal  and  Supersedeas^  858. 

6.  Collateral  Attack  on  Order  of  Revocation  or  Removal^  859. 

7.  Bill  in  Equity  to  Set  Aside  Appoint metii  or  Revoke  Letters ^ 

860. 

▼.  IWEKTOHT  AHB  APPHAISAL,  860. 

1.  Inventory,  860. 

2.  Appraisal y  863. 

YI  PBOCEEBIKOS  fob  DI8COVEHT  OF  ASSETB,  863. 

1.  Bill  in  Equity  for  Discot^ery  or  Recovery  of  Assets ^  863. 

2.  Summary  Proceedings  to  Obtain  Delivery  or  Discovery  of 

Assets^  864. 
a.  Nature  and  Scope  of  Remedy ^  864. 
A  Parties y  865. 

(i)  Petitioner Sy  865. 

(2)  Respondents y  865. 
C,  Petition^  866. 

d.  Answer  to  Petition^  866. 

e.  Examination  and  Hearings  867. 

/.   Order  and  Enforcement  Thereof^  868. 
g.  Appeals,  868. 

Vn.  Sales  of  Eealtt  uhdeh  Obdeh  of  Coubt,  869. 

1.  Necessity  of  Application^  ^(i{^. 

2.  Time  for  Making  Application^  869. 

a.  By  Statute^  869. 

b.  In  Absence  of  Statutory  Proinsion^  870. 

c.  Collateral  Attack  on  Ground  of  Delay y  873. 

3.  Who  May  Apply  for  Order  of  Sale^  873. 

a.  Personal  Representatives  of  Decedent^  873. 

b.  Creditors^  876. 

c.  Other  Persons y  876. 

4.  Form  of  Applicationy  877. 

5 .  Averments  of  Petitiony  878. 

a.  In  General y  878. 

(i)  Necessity  of  Proper  Averments^  878. 

(2)  Rules  of  Construction y  879. 

(3)  Folloiving  Language  of  StatutCy  880. 

(4)  Averment  of  Legal  ConclusionSy  880. 

(5)  Excuse  for  Laches  in  Making  ApplicatioUy  880. 

b.  Description  of  Applicant^  880. 

c.  Description  of  Land  to  Be  Sold,  881. 

d.  Names  and  Condition  of  Parties  Interestedy  884. 

e.  Condition  of  Estate,  DebtSy  and  Personal  Assets^  884. 

6.  Prayer  of  Petitiony  886. 

7.  Amendment  of  PetitioUy  886. 

8.  Notice  of  Application,  886. 

a.  Necessity  of  Notice  on  Collateral  Attacky  886. 
(i)  in  Generaly  887. 

(2)  State  Doctrine  as  Rule  of  Decision  in  Federal 

Courts,  889. 

(3)  Recitals  and  Presumption  of  Notice y  890. 
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b.  Necessity  of  Notice  on  Direct  Attack^  89a 

c.  IV ho  Are  Entitled  to  Notice^  891. 

d.  Sufficiency  of  Notice^  891. 
9,  Hearing  on  Application^  893. 

a.  Who  May  and  Who  May  Not  Contest  Application^  893. 

b.  Appointment  of  Guardian  ad  Litem  for  Infants^  894. 

c.  Pleadings  Subsequent  to  Application^  894. 

d.  Proof  of  Claims  and  of  Necessity  of  Sale^  895. 

(i)  ///  General^  895. 

(2)  Collateral  Attack  for  Want  of  Proofs  897. 
€.  Defenses^  898. 

(i)  Pendency  of  Prior  Application^  898. 

(2)  Former  Adjudication^  898. 

(3)  On  Merits,  898. 

f.  Continuances  or  Adjournments,  808. 

g.  Voluntary  Dismissal  of  Applicatton^  899. 

10.  Order  of  Sale,  899. 

a.  Necessity  of  Order,  899. 

b.  Conformity  to  Prayer  in  Petition,  899. 
C.  Contents  of  Order,  899. 

i)  Findings  or  Recitals,  899. 
2)  Description  of  Property  to  Be  Sold^  901. 
j)  Directing  Who  Shall  Sell,  902. 

(4)  Plcue,  Conduct,  and  Terms  of  Sale,  902. 

d.  Entry  of  Order,  903. 

e.  Amendment,  Vacation,  or  Modification,  903. 

y.  Appeals,  Certiorari,  and  Action  to  Review,  904. 

11.  Bond,  906. 

12.  Oath,  907. 

13.  Report  of  Sale,  907. 

14.  Confirmation  or  Vacation  of  Sale,  908. 

a.  Necessity  of  Confirmation,  908. 

b.  Notice  and  Hearing,  909. 

c.  Discretion  to  Confirm  or  Vacate,  and  Grounds  for  Its 

Exercise,  910. 

d.  Order  Confirming  or  Vacating,  912. 

e.  Vacating  Order  of  Confirmation,  912. 
/.  Appeals,  913. 

15.  Order  of  Resale,  914. 

16.  Remedy  Against  Delinquent  Purchaser,  914. 

a.  Resale  and  Action  for  Dejiciency,  914. 

b.  Action  or  Summary  Proceeding.  917. 

c.  Rule  or  Suit  for  Specijic  Performance,  917. 

17.  Execution  of  Deed  under  Order  of  Court,  917. 

18.  Disposition  of  Proceeds  of  Sale,  918. 

19.  Bills  in  Equity  to  Set  Aside  Sales,  919. 

a.  For  Irregularities  or  Want  of  yurisdictiotiy  919, 

b.  For  Fraud  in  Fact,  920. 

c.  For  Fraud  in    Laiv  —  Purchase    by    Executor    or 

Administrator,  921. 
80.  Collateral  Attack  on  Validity  of  Sale^  922. 
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4(|.    lV<itii  of  yunsdicHon,  933. 
b.  Errors  or  Irregularities^  925. 
€,    What  Constitutes  Collateral  Attack^  927. 
21.   Curative  Statutes  and  Statutes  of  Limitations^  ^2% 

YXB.  XmTa^aH  q»  Lsa«s  m  Bkal  Estats  xfnbbb  Obdeh  of 

QOPBT,  929. 

IX.  Sales  9F  Pebsonal  Fbopebtt  xtiideb  Obbsb  of  Coubt,  930. 

X.   CONFIBHATION  OF  SALES  XT|rB|:|t  TE8TAH]SNTABT  FOWEB,  93O. 

XI.  A^LevAHCip  TO  Wiww  Qft  Family,  931. 

1.  Jn  General^  931. 

2.  Proceedings  to  Obtain  Alloivance^  931. 

a.  In  General  —  Various  Methods  of  Procedure^  93 1 . 

b.  jurisdiction^  933. 

c.  Parties,  934. 

(i)  My  iVhom  Application  Should  Be  Made^  934. 

(2)  To  IVhom  Application  Should  Me  M<idfy  935. 

d.  Time  of  Application,  935. 

e.  Form  and  Contents  of  Petition^  937. 
/.  Notice  of  Application,  938. 

g.  Appra,isement  and  Report,  939. 

h.  Hearing  on  Petition  or  Appraisers-  Report,  939. 

/.   Order  Granting  or  Refusing  Allowance,  940. 

Ci)^  In  General,  940. 

(2S  Order  Setting  Aside  Appn^isers*  Report,  940. 

(3)  Signature  and  Entry  of  Order^  941. 

(4)  Cof^^lusiven^ss    of  Order  —  Collateral  Attack^ 

941. 
J,  Enforcement  of  Order,  942. 
k.  Payment  of  Allowance,  942, 

3.  Appeal  from  Order  Granting  or  Refusing  Allowaiifie^  943. 

a.  In  Gerheral^  943. 

b.  Who  May  Appeal,  944. 

c.  Time  for  Taking  Appeal^  945. 

d.  Bond  or  Undertaking  on  Appeal^  945. 
e\  Hearing  in  Appellate  Court,  945. 

/.  Atnfindni^nt  of  Cavectt,  946. 
g.   Costs,  946. 

4.  Actions  to  Enforce  Right  to  Allowance,  947, 

a,  In  Gencral,^  947. 

b.  Pleadings,  948. 

5.  Injunction  to  Prevent  Sale  of  Property  Pendpng  Application, 

948. 

6.  Determination  of  Right  to  Allowance  in  Collateral  Proceed- 

ings, 948. 

7.  Title  to  Property  Set  Apart,  948. 

8.  Incr^OtSS,^  Reduction,  or  Discontinuance  of  Allfiwance  ^^  Sub-^ 

sequent  Allowances,  950- 

Xn.  Oa£UCTioN  OF  Claims  Against  Es^tates,  950. 

I .  By  Proceedings  in  Probate  Court  Generally,  950. 
fl.  Notice  for  Presentativn  of  Claims,  950. 
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k.  Preseniaiion  of  Cimms  to  Extcnidr  of  Administraior^ 

950. 
i,  JPtltng  and  Docketing  CiaimSy  95 1, 

d,  Staftment  of  Claim^  952. 
r)  Suficieney  of  SUtUi9ten$^  95^- 
2)  Amended  Statement^  954k 

j)   Verifece^Hon  of  SiaienUni^  555. 

e.  Withdrawal  of  Claim  After  Filings  955. 
/,  Notice  of  Filing  of  Claim,  956; 

(i)  Necessity  and  Sufficiency  of  Notice^  956. 

(2)  Waiver  of  Notice^  956. 
g.  Pleadings^  Trials  and  J^ui^ntent  or  Order ^  956. 
h.    Vacating  Order  of  Allowance^  959. 


{i)  In  Probate  Courts  959. 
0 


% 


2)  By  Bill  in  Equity ,  959. 
I.  Appeal  from  Order  Allowing  or  Disallowing  Claim^ 
960. 
i\  In  GenercU^  060. 
|jS   Who  May  Appeal^  961. 

(3)  Time  of  TcMng  Appeal — Filing  of  Bond  and 
Transcript,  962. 

(4)  Notice  of  Appeal,  962. 
'5)  Form  of  Pleadings  in  Appellate  Courts  962. 

6\  Hearing  in  Appellate  Court,  962. 

7)  Determination  of  Appeal,  963:. 

/.  Special  Application  by  Creditor  for  Payment  of  Claim^ 

964. 
k.  Reference  of  Disputed  Claims^  966. 

\\)  In  General^  966. 

(2)  In  New  York,  967. 
/.  Establishment  of  Claims  of  Personal  Iteprisentaiives^ 

971. 
m.  Order  for  Payment  and  Enforcement  of  Order  ^  973. 
n.  Execution  in  Favor  of  yudgment  Creditor,  976. 
8.  Establishment  of  Claims  by  Statutory  Proceedings  in  Chan^ 

eery,  979. 

a.  In  General,  Q*]^. 

b.  Method  of  Filing  Claims,  9^0. 

c.  Time  of  Filing  Claims,  980. 

d.  Proof  of  Claims,  982. 

e.  Objections  to  Master's  Report,  ^%^ 
f  Appeal,  984. 

3.  By  Action  at  Law  Against  Personal  Representatiee,  984. 

4.  By  Suit  in  Equity,  986. 

5.  Settlement  of  Insolvent  Estates  in  Probaie  Court,  1^6. 

a.  Report,   RepresentcUion,  or  Suggestion  of  Insolvmt^^ 

986. 

b.  Proceedings  on  Report  of  Insolvency,  988. 

c.  Decree  on  Representation  of  Insoli*ency,  989. 

d.  Appointment  and  Qualification  of  Commissioners,  989. 
e*  Notice  to  Present  Claims,  989. 
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f.  Notice  of  Meetings  of  Commissioners,  989. 

g.  Filing  or  Presentation  of  Claims,  990. 
h.  Pleadings  and  Hearing,  992. 

/.   judgment  of  Court  or  Commissioners,  993. 

j.  Report  of  Commissioners,  and  Disposition  Thereof,  994. 

(i)  Report,  994. 

(2)  Acceptance,  Rejection,  or  Recommit taJ  of  Report^ 

k.  Extension  of  Time  for  Presenting  Claims  —  Opemng 

Comfnission,  997. 
/.  Order  to  Pay  Dividends,  and  Enforcement  Thereof,  998. 
m.  Appeal  and  Error,  999. 

(i)  Appealable  Orders  and  Decrees  and  Appealable 

Interest^  999. 
(a)  In  General,  999. 
\b)  Order  on  Application  to  Settle  Estate  as 

Insolvent,  1000. 
{c)  Allo7uance  or  Disallo7vance  of  Claims,  1000. 
(</)  Order  Accepting  or   Rejecting   Commis- 
sioners^ Report,  1002. 
(e)  Order  on  Application  to  Open  Commission 
and  Extend  Time,  1003. 
(2)  Taking  and  Perfecting  Appeal,  and  Proceedings 
in  Appellate  Court,  1003. 
XHL  SSTTLEKEKTS   IV    CHAKCEHT   AT   SUIT  OF  FEKSOHAL  EEPBB- 

BEKTATIVEB,  CKEDITOKB,  LEOATEEB,  OS  DlSTHIBUTSSB^ 
1005. 

1.  Inherent  Chancery  jurisdiction,  1005. 

2.  Statutory  jurisdiction,  10 10. 

3.  jurisdiction  to  Appoint  Receiver  of  Assets,  10 10- 

4.  Parties,  10 10. 

a.  In  General,  10  ro. 

b.  Bill  by  Personal  Representative,  10 11. 

c.  Creditors'  Bills,  loii. 

d.  Bills  for  Distribution,  10 11. 

e.  Bills  for  Legacies,  10 12. 

5.  The  Bill,  1014. 

a.  Essential  Allegations  in  General,  10 14. 

b.  Multifariousness,  1015. 

c.  Averments  in  Bill  for  Appointment  of  Receiver^  1015. 

6.  Retention  of  Bill  for  Complete  Settlement,  1016. 

7.  References,  10 16. 

8.  Decree,  10 17. 

9.  Costs,  10 1 7. 

10.   Enforcement  of  Decree,  10 18. 
ZIV.   ACCOUHTINO  IV  FHOBATE  COVBT,  IOI8. 

1.  Voluntary  Accounting,  10 18. 

2.  Compulsory  Accounting,  1020. 

a.    Who  May  Compel,  1020. 

3.  Form  and  Contents  of  Application,  102 1. 

c.  Signature  and  Verification  of  Petition,  1023. 
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a^ 


d.  Notice  or  Citation,  1023. 
Necessity,  1023. 
Form  and  Sufficiency,  1025. 

(3)  Service,  1026. 

(4)  Effect,  1027. 

(5)  Waiver  by  Appearance,  1027. 

e.  Parties,  1027. 

f.  Pleadings  to  Petition,  1028. 

g.  Order  to  Account  and  Attachment,  1030. 
J,  Retidering  Account,  103 1. 

fl.  In  General,  1031. 

^.  Form,  Contents,  and  Verification  of  Account,  1032. 

4.  Objections  to  Account,  and  Proceedings  Thereon,  1034. 

<z.  Necessity  for  Objections,  1034. 
^.    ^>4^  J/ay  Object,  1035. 

(\)  In  General — Any  Person  Interested,  1035. 

(2)  Heirs,  Devisees,  Legatees,  and  Distributees,  1036. 

(3)  Creditors,  1037. 

r.  /i?rw  ^  Objections,  1037. 
</.  Issues  Triable,  1040. 
^.   Guardians  ad  Litem  for  Infants,  1040. 
y.  Hearing  or  Trial  of  Objections,  1041. 
(ij  In  General,  1041. 
^2)  Trial  by  yury,  1042. 
(3)  Burden  of  Proof,  1044. 

(a)  (7/z  Executor  or  Administrator,  1044. 
(^)  ^«  Contestant,  1045. 
^4^   Vouchers  or  Other  Proof  of  Items,  1045. 
VS)  References,  1047. 

(a)   When  Authorized,  1047. 

(^)  Proceedings  Before  Referee,  1048. 

(^)  Action  of  Court  on  Refer ee^ s  Report,  1049. 

5.  Order  or  Decree  Allowing  Account,  1051. 

6.  C((7x/j,  1052. 

7.  Opening  and  Setting  Aside  Settlements,  1053. 

a.  Intermediate  or  Partial  Settlements,  1053. 

b.  Final  Settlements,  1054. 

(i)  By  Proceedings  in  Probate  Court,  1054. 
{a)  jurisdiction,  1054. 


{b)  Grounds  for  Relief,  1057. 


/)  By   Whom   Application  May  Be  Made, 

(d)  Time  of  Making  Application,  1060. 

(/)  Averments  of  Petition,  1063. 
(/)  Decree  or  Order,  1065. 
(^)  Appeal  and  Certiorari,  1065. 
(2)  By  Suit  in  Equity,  1066. 

(^)  Jurisdiction,  1066. 

(^)  Grounds  for  Relief,  1067. 

(^)  Parties  to  Bill,  1071. 
(if)   TlrV/^  ^/  Instituting  Suit,  1072. 
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(js)  P leadings y  1073. 
(/)  Evidence  under  Pleadings^  1075. 
(^)  Relief  Granted^  1075. 
Qi)  CostSy  1076. 
c.  Settlements  Out  of  Court ^  1076. 
8.  Appeal  and  EJ^rory  1077. 

a.  Appealable  Orders  and  Decrees^  1077. 

b.  Who  May  Appeal^  107^. 

c.  Review  and  judgment  on  Appeal^  1079. 

ZV.  DlSTBIBUTIOK     TO     LEOATXXS,     BlSTSIBFlBBBi.     EEIRS,     AITB 

Devisees,  1079. 

1 .  Necessity  of  Obtaining  Order  ef  Court y  107^. 

2.  At  WhcU  Stage  of  Proceedings^  1080. 

3.  Who  May  Apply  for  Distribuiiony  10^. 

4.  Form  and  Contents  of  Application^  10^3. 

5.  Notice  of  Application^  1084. 
6i  Pleadings  to  Petition ^  1085. 

7.  Appointment  of  Guardian  ad  Litem  for  Infants^  1085. 

8.  Hearing  and  Determination^  1083. 

a.  In  General^  1085. 

b.  Determination  of  JncidentcU  QuesiisnSy  1086. 

9.  Order  or  Decree  of  Distribution^  1088. 

a.  General  Requisites^  1088. 

b.  Distribution  to  Assignees^  1090. 

c.  Refunding  Bonds^  1091. 

10.  Distribution  in  Kind^  1092. 

11.  Conclusivcfiess  of  Order  or  Decree — Collateral  Attack^  1^93- 

12.  Vacating  and  Amending  Order  or  Decree^  1094. 

13.  Enforcement  of  Order  or  Deereey  1095. 

14.  Report  of  Distribution^  1096. 

15.  Costs ^  I097' 
1-6.  Appeals^  1097- 

17.  Distribution  and  Partition  of  Real'  EstatVy  ro99« 

18.  Actions  at  Law  to  Recover  Legacies  or  Distridutwe  Shares^ 

J  099. 

X7I  DiscHA&eE  OF  BxEcirroBS  Ain>  Ahmiifibtaatobb^  1 100. 

1.  In  General  J  iioo. 

2.  Hoio  Discharge  Is  Obtained^  1102. 

3.  Effect  of  Disc/iarge^  1103. 

4.  Setting  Aside  Order  of  Discharge  —  Appeal^  1 105. 

CROSS-REFERENCES. 

As  to  Matters  of  Substantive  Law  and  Evidence  Concerning  the  Settle- 
ment  of  Decedents'  Estates^  see  the  American  and  English 
ENCYCLOPiEDiA  OF  Law  (2d  cd.),  title  EXECUTORS  ANn 
ADMINISTRATORS,  vol.  ii,  p.  720,  and  other  titles  in 
that  work  in  which  kindred  topics  are  treated. 

As  to  Matters  of  Pleading  and  Practice  Relating  to  the  Settlement  of 
Decedents'  Estates,  see  also  the  following  articles  in  this 
work:  CITATIONS  IN  PROP  ATE  PROCEEDINGS, 
vol.  4,  p.  537;  CREDITORS'  BILLS  AND  FRAUDU- 
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££J\rT  CONVEYANCESy  vol  5,  p.  388;  DEATH ^  vol.  5, 
p.  781;  DOWER,  vol.  7,  p.  148;  EXECUTORS  AND 
ADMINISTRATORS,  vol.  8,  p.  650;  FORECLOSURE 
OF  MORTGAGES,  vol.  9,  p.  84;  HEIRS  AND  DEVI- 
SEES, vol.  10,  p.  20;  LEGATEES  AND  DISTRIBU- 
TEES, vol.  13,  p.  i;  PARTIES  TO  ACTIONS,  vol.  15, 
p.  456;  PARTITION,  voK  15,  p.  769;  PROBATE  AND 
CONTEST  OF  WILLS,  ^of.  16,  p.  991 ;  REMOVAL  OF 
CAUSES,  vol.  18,  pp.  150V  174;  REVIVOR  OF  SUITS 
AND  ACTIONS,  vol.  18,  p.  1094;  SPECIFIC  PER- 
FORMANCE;  WILLS;  and  the  General  Index  to  tbis 
work. 

I   PBMSUIXOS.   Ta  OS'BAU   LSTTBIU  OT    ABiKIHISTBATiaif  —  1. 

Application  for  Letters  of  Administration  —  a.  Who  May  Make 
Application.  —  Administration  ought  not  to  be  granted  except 
Oft  the  application  of  some  on.e  who  is  entitled  to  adminbtratioa 
or  is  interested  in  the  estate  to  be  administered  upon.*  But  a 
graitt  of  administration  upon  the  application  of  one  who  has  no 
iatetvest  is  not  void  on  collateral  attack,**  especially  where  the 
statute  does  not  require  that  the  petitioner  shall  have  an 
fnterest,'  nor  can  objection  for  want  of  interest  be  first  made  on 
appeal* 

b.  Form  of  Application.  —  In  some  jurisdictions  applica- 
tion in  writing  is  not  a  jurisdictional  requisite,*  but  is  deemed 
to  be  a  more  regular  method  of  proceeding.*  In  many  of  the 
states  a  written  petitton  is  required  by  statute:* 

1.  In  re  Pitchlynn,  20  D.  C,  55,  hold-  be    granted    to    another.      Matter    of 

ing  thai  the  cceditor  of  ao  alleged  dis-  Page,  107  N.  Y.  266. 
tribjutee    had    no    sufficient    interest;        A  BMidnary  Legatee  may  apply   for 

Unknown  H'eirs  v.  Baker,  23  111.  484,  the  appointment  of  an   administrator 

an  application  for  the  appointment  of  de  bonis  non  though  it  do  not  appear 

a  public  administrator;  Poret's  Succes-  whether  the  claims  in  favor  of  the  es- 

sion,  26  La.  Ann.  157;  Giddeos's  Sue-  tate,   which  constitute  its  assetS)  will 

cession,  48  La.   Ann.  356;  Stebbins  v,  or   will   not,   if   collected,    rendbr   the 

Paltner,  i  Pick.  (Mass.)  71;  Wilkinson  estate  solvent.     Mallory's  Appeal',  6a 

V.  Conaiy,  65  Ntich.   614;  Shipman  v.  Conn.  218. 

Butterfield,   47    Mich.    487;    Breen   v.        2.  Pick  v.  Strong,  26  Minn.  303,     See 

Pangborn,  51  Mich.   29;  Haug  v.  Pri-  also  Mowry  v.  Latham,  20  R.  L  786. 
mean,  98  Mich.  91;  Miller  v.  Keith,  26        Contra.  —  Templeton  v.  Falls  Land, 

Miss.  166;  In  re  Miller,    32  Neb.  480;  etc.,  Co.,  77  Tex.  55,  where,  however, 

Mercer  v.  Pike,  58  N.  H.  286;  Brann's  the  administration  was  granted  on  ap- 

Estate,  7  Kutp  (Pa.)  369;  Thompson  v.  plication  of  a  stranger,  contrary  to  ex- 

Buckner;  2  Hit!  Eq.  (S.  Car.)  499.     See  press  statutory  prohibition.     See  also 

also  Mowry  v.  Latham,  20  R.  I.  786.  Unknown  HeiVs  v.  Baker,  23  111.  484; 

One    who    had    a    cause   of   action  Haug  v.  Primeau,  98  Mich.  91. 
agailQSt    the    decedent   for   breach   of        8.  Mowry  v,  Latham,  20  R  L  786. 
promise  of  marriage  where  such  action        ♦.  Mallory's  Appeal,  62  Conn.  218- 
did  not  survive  was  held  not  to  have         5.  Robinson  v.  Epping,  24  Fla.  237; 

sufficient  interest.    Stebbins  t^.  Palmer,  Smith  (N.  H.)  517,  where  it  was  said 

I  Pick.  (Mass.)"  71.     See  also  Fowler  v.  that  in  N^ejv  Hampshire  the  application 

Walter,  r  Diim.  (N.  Y.)  241.  is   usually  made  ore   tenus.     But  sec 

A  Public  AdjoiniBtrator.  has  sufficient  Ela's  Appeal,  68  N.  H.  35. 
interest  even  though  the  lletters  must        6.  Robinson  v.  Epping,  24  Fla.  237; 
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c.  Contents,  Signature,  and  Verification  of  Petition. 

—  Fomua  Preoision  in  the  Allegations  of  the  petition  is  not  necessary  as 
a  general  rule,  especially  in  the  New  England  states.^ 

Sabstanoe  of  Allegations.  —  The  petition  for  letters  of  administra- 
tion should  allege  the  facts  necessary  to  call  into  exercise  the 
jurisdiction  of  the  court,*  such  as  the  death  of  the  decedent,* 
the  place  of  the  decedent's  domicil  at  the  time  of  his  death,* 
that  he  died  intestate,*  the  existence  of  assets  within  the  county 
if  the  deceased  was  a  nonresident,*  and  that  the  heirs  are 
unknown,  when  the  application  is  made  by  a  public  adminis- 
trator.''' Some  of  the  statutes  require  a  statement  of  the  names 
of  the  heirs,  widow,  or  surviving  husband,  as  the  case  may  be;  ** 
but  a  failure  to  comply  with  the  statute  is  not  a  jurisdictional 

Matter  of   Brewster,  5   Dem.  (N.  Y.)  should  aver  that  the  executors  named 

259,  holding  that  under  the  New  York  in  the  will  refused  to  qualify.    Peebles 

Code  a  public  administrator  may  be  v.  Watts,  9  Dana  (Ky.)  102,  holding, 

appointed  without  a  petition,  but  that  however,   that    the    omission    of    the 

"  a   petition   would  naturally  suggest  averment  does  not  render  the  appoint- 

itself  as  the  most  convenient  and  suit-  ment  void  unless  it  be  proved  that  the 

able  method."  *  executors  had  not  refused.    See  further 

An  order  appointing  an  administra-  as  to  requirements  in   a   petition  for 

tor  which  assumes  by  its  recitals  that  such   letters   Popham    v,    Spencer,  4 

it  is  based  upon  a  valid  petition  cannot  Redf.  (N.  Y.)  399. 
be  collaterally  attacked  on  the  ground        8.  Roderigas    v.    East    River    Sav. 

that  no  petition  is  on  file.     Corley  v,  Inst.,  76  N.  Y.  316. 
Goll,  8  Tex.  Civ.  App.  184.  The  manner  of  his  death  need  not  be 

1.  Dan  by  v.  Dawes,  81  Me.  30,  stated.  Farley  v,  McConnell,  7  Lans. 
where   the    court    said:    "While    we  (N.  Y.)  428. 

would    not    discourage    formal    and  A  Xistake  in  the  Data  of  the  Deoedent'i 

orderly    proceedings    in    the    probate  Death  as  alleged  in  the  petition  is  iro* 

court,    we    think    that    the    technical  material.      Davis  v.  Miller,  106  Ala. 

strictness  of  allegation  which  the  ap-  157. 

pellant  invokes  is  not  indispensable.  4.  Abel  v.  Love,  17  Cal.  233;  Beckett 

*    *'  *    That  court  is  not  one  of  gen-  v,  Selover,  7  Cal.  215;  Townsend  v. 

eral  or  common-law  jurisdiction,  and  Gordon,   19  Cal.  188,  holding  it  suffi- 

formal  pleadings  are  unknown  in  its  cient  in  this  behalf  to  describe   him 

procedure.        Its      practitioners     are  as  **  late  a   resident    of "   the  county 

largely   persons    who    do    their    own  named;  Tryon  v.  U.  S.,  32  Ct.  CI.  425; 

business  before  the  court,  or  unpro-  Wilkinson    v.   Conaty,  65   Mich.  614; 

fessional  persons  whom  their  neigh-  Minkler  v,  Woodrufif,  12  Neb.  267  [com- 

bors  have  employed  to  act  for  them.*'  pare  Spencer  v,    Wolfe,  49  Neb.   8]; 

See  also  Edds,   Appellant,    137  Mass.  George  v,  Watson,  19  Tex.  354. 

346.  5.  Wilkinson    v,   Conaty,  65   Mich. 

2.  Lucas  V,  Todd,  28  Cal.  182;  Wil-  614. 

kinson  v.  Conaty,  65  Mich.  614;  Cocke        6.  Tryon   v.   U.    S.,  32  Ct.  CI.  425; 

V.    Finley,    29    Miss.    127;   Moore    v,  Wilkinson  z/.   Conaty,   65   Mich.   614. 

Moore,  33  Neb.  509;  Spencer  v.  Wolfe,  See  also  Robinson  r.  Epping,  24  Fla. 

49  Neb.  8.     See  also  Emerson  v.  Ross,  237.     Compare  Miller  r.  Jones,  26  Ala. 

17  Fla.  122.  247,  holding  that  such  allegation  is  not 

Where  the  personal  representative  jurisdictional,  and  that  jurisdiction  de- 
has  no  authority  over  the  real  estate,  pends  merely  upon  the  fact  and  not 
unless  it  is  needed  to  pay  debts,  a  pe-  upon  the  assertion  of  it. 
tition  for  administration  upon  real  es-  7.  Matter  of  Strong,  119  Cal.  663, 
tate  alone  should  allege  that  there  are  holding  that  the  truth  of  the  averment 
debts.     Little  v,  Sinnett,  7  Iowa  331.  cannot  be  controverted  on   collateral 

Administrator  own  Teetamento  Annexe,  attack. 

—  A  petition  for  the  appointment  of  an        8.  See   for    instance   Starr  &   Curt, 
administrator  with  the  will   annexed  Annot.  Stat.  111.  (1896),  c.  3,  par.  20. 
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defect.*  A  description  of  either  the  real  or  the  personal  estate  • 
or  a  statement  of  the  amount  and  value  of  the  estate  *  is  unneces- 
sary, except  perhaps  where  the  fact  is  jurisdictional.**  The 
petition  should  allege  the  facts  constituting  an  interest  in  the 
petitioner.*  Where  he  claims  letters  for  himself,  it  is  the  better 
practice  to  allege  that  he  is  of  proper  age  and  possesses  the  neces- 
sary qualifications,*  and  also  to  state,  if  questions  of  priority  are 
involved,  the  facts  which  entitle  him  to  letters  in  preference  to 
others.'' 

A  Petition  for  Ancillary  Letten  Teetamentary  should  show  the  interest 
of  the  applicant  and  a  compliance  with  the  statute  requiring  a 
record  of  an  authenticated  copy  of  the  foreign  will  and  probate,* 
and  should  allege  the  existence  of  assets  to  be  administered 
within  the  county  •  and  other  facts  that  may  be  required  by 
statute  in  order  to  give  jurisdiction  to  the  court.*® 

Prayer.  —  The  petition  prays  for  the  appointment  of  the 
petitioner  or  some  other  person.**  Under  a  general  application 
for  administration,  a  special  grant  may  be  made.** 

1.  Judd  V,  Ross,  146  111.  40.  See  mer,  25  Oregon  472).  Unless  the  lapse 
also  Kelly  v.  West,  80  N.  Y.  139.  of   time  since    the    decedent's    death 

2.  In  re  Miller,  32  Neb.  484;  Spencer  makes  the  claim  presumptively  barred, 
V.  Wolfe,  49  Neb.  8.  in  which  case  it  has  been  held  incum- 

3.  Lucas  V.  Todd,  28  Cal.  182.  bent  upon  the  petitioner  to  show  that 

4.  In  Danby  v.  Dawes,  81  Me.  30,  an  his  claim  is  a  valid  and  subsisting 
appeal  from  an  order  appointing  an  debt.  Cocke  v,  Finley,  29  Miss.  127, 
administrator,  the  petition  alleged  that  an  application  to  coerce  the  sheriff  to 
the  decedent  '*  died  intestate,  pos-  take  possession  of  and  administer  the 
sessed  of  goods  remaining  to  be  ad-  estate. 

ministered,  leaving  no  widow."     The  6.  Andis  v.  Lowe,  8  Ind.  App.  687. 

existence  of  personal  property  of  the  7.  Lucas  v,  Todd,  28  Cal.  186;  Suttle 

value  of  at  least    twenty  dollars,   or  v.' Turner,  8  Jones  L.  (N.  Car.)  403. 

debts  and   real  estate   of  that  value.  Contra  where  the  question  of  prefer- 

was  a  statutory  condition  to  the  grant-  ence  cannot  arise  until  the  application 

ing  of  administration.     The  court  held  is  opposed.       Pollet's    Succession,    i 

that  the  averment  above  quoted  was  Rob.  (La.)  559,  holding  that  in  case  of 

sufficient,  but  recommended  a  precise  such  opposition  the  applicant  may  file 

statement  as  the  better  practice.  a  supplemental   petition  alleging  the 

5.  Cocke   V.    Finley,   29   Miss.    127;  grounds  of  his  claim. 

Haug  V.   Primeau.  98  Mich.  91,  hold-  8.  Feustmann     v.    Goit,    65     Mich, 

ing  that  if  the  petition  did  not  show  an  592. 

interest  in  the  petitioner  it  **  did  not  9.  Feustmann  v.  Gott,  65  Mich.  592. 
confer  jurisdiction  upon  the  court  to  See  Alexander  v.  Rice,  52  Mich.  451. 
grant  letters  of  administration  to  the  10.  See  Matter  of  Gilleran,  50  Hun 
petitioner  or  any  other  person,"  and  (N.  Y.)  399;  Langbein*s  Estate,  (Surro- 
that  a  probate  sale  by  an  administrator  gale  Ct.)  2  Civ.  Pro.  (N.  Y.)  226;  Hen- 
appointed  on  such  a  petition  was  ab-  drickson  v.  Ladd,  2  Dem.  (N.  Y.)402. 
solutely  void;  Feustmann  v.  Gott,  65  See  also  infra^  I.  2.  Application  Jor 
Mich.  592.  See  also  Shipman  v.  But-  Original  or  Ancillary  Letters  Testa- 
terfield,  47  Mich.  487;  Breen  v.  Pang-  mentary, 

born,  51  Mich.  29.  11.  In  Hew  York,  however,  a  petition 

Suffieieney  of  Averment.  —  An  allega-  for  letters  with  the  will  annexed  under 

tion  that  the  petitioner  is  a  creditor  is  Code  Civ.  Pro.,  §  2644,  is  defective  if 

sufiScient  without  stating  the   nature  it  fails  to   ask    for  the    appointment 

and  amount  of  the  debt.     Johnson  v.  of    the   petitioner  himself.     Fowler  v, 

Johnson,  66  Mich.   525  (see  also  In  re  Walter,  i  Dem.  (N.  Y.)  240. 

Miller.  32  Neb.  486;  Cusick  v.   Ham-  12.  Dean  v,  Biggers,  27  Ga.  73. 
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figaatore.  —  The  petition  may  be  sipfned  and  presented  by  an 
attorney  in  behalf  of  the  petitioner  ^  or  by  the  special  guardian 
of  an  interested  infant.* 

TexifiefttiMi  is  unnecessary  unless  the  statute  requires  it,'  and 
when  so  required  a  failure  to  verify  is  a  mere  irregularity  which 
does  not  deprive  the  court  of  jurisdiction.^ 

d.  Amendment  of  Petition.  —  E>cfective  allegations  in  the 
petition  may  be  amended.* 

e.  Notice  of  Proceeding  —  Kecawity  of  Hotiee.  —  Upon  appU* 
cation  for  administration  the  statutes,  cither  expressly  or  by 
implication,  require  notice  by  citation  or  otherwise*  to  those 
having  a  right  to  administer  prior  or  equal  to  that  of  the  applt* 
cant,^  but  notice  to  others  is  not  required;*  and  where  the 
applicant  has  the  superior  right,  the  proceeding  may  be  entirely 
ex  parte. ^  No  appointment  should  be  made  until  the  period  of 
notice  has  expired,**    On  the  other  hand>  laches  in  prosecuting 

1.  Feustmann  v.  Gott,  65  Mich.  5Q2.  As  to  the  sufficiency  of  (fae  afiidaWt 

See  also  Malter  of  Brown,  80  Cal.  381.  of  publication  of  notice  see  Wilkinson 

Both  of  tkese  cases  were  applications  v,    Conaty,    65    Mich.    614:    Gillelt  v, 

for  ancillary  administration.     And  see  Needham,  37  Mich.  143;  and  generally 

Russell  r.  Hartt,  87  N.  Y.  19;  Davis  v,  article   Publication,   vol.   17,  p.  52  ^/ 

Aliller,  K06  Ala.  157.  seq. 

%,  Matter  of  Chase,  32  Hun  (N.  Y.)  7.  An    Adminiitrator    wifli   the    Will 

3r8.  Annexed  should  not  be  appointed  wiih- 

3.  Davis  V.  Miller,  106  Ala.  157;  In  out  notice  to  the  executor  named  in 
re  Miller,  %i  Neb.  480;  Moore  r.  Wil-  the  will.  Wheeler  v.  Stifler,  83  Md. 
laonette  Transp.,  etc,  Co.,  7  Oregon  648. 

359.  Where  Letters  Are  Bevoked  upon  due 

4.  McCoy  V.  Ayres,  2  Wash.  Ter.  application  and  citation  new  letters 
203.  See  also  Sheldon  t/.  Wright,  7  may  be  granted  to  the  applicant  or 
Bjirb.  (N.  Y.)  39;  Crosier  v.  Cornell  probably  to  any  other  qualified  person. 
Steamboat  Co.,  27  Hun  (N.  Y.)  215;  m  accordance  with  the  prayer  in  the 
Johnson  v.  Clark,  18  Kan.  166.  And  peiition,  without  a  new  citation.  De- 
see  generally  article  Verification.  lany  v.  Noble,  3  N.  J.  Eq.  559. 

As  to  the  sufficiency  of  verification,  8.  Sharpens  Appeal,   87   Pa.  St.  163; 

see  Crosier  v,  Cornell  Steamboat  Co.,  Matter  of  Brewster,  5  Dem.  (N.  Y.)259; 

27    Hun   (N.    Y.)   215;    Moorhouse   v,  Cobb  v,   ISeardsley,   37  Barb.  (N.  Y.) 

Hutchinson.  2  Dem.  (N.  Y.)  429.  192. 

5.  Danby  v.  Dawes,  81  Me.  33.  0.  Emerson    v.    Ross,    17    Fla.    122; 

6.  Pollard  v.  Mohler,  55  Md.  284:  Decker  7f,  Decker,  74  Me.  465;  Bean 
Thomas  v.  Knighton,  23  Md.  318;  e^.  Bumpus,  22  Me.  549; /n  r^Moulton, 
Arnold  v.  Sabin,  i  Cush.  (Mass.)  529;  (Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp. 
Cjbb  V.  Newcomb,  19  Pick.  (Mass.)  717;  Matter  of  Richardson.  (Surrogate 
336;  Maupay's  Estate,  2  Brews.  (Pa.)  Ct.)  8  Misc.  (N.  Y.)  140;  Peters  v. 
491.  See  also  Huiton  -v.  Hution,  41  Public  Administrator,  i  Bradf.  (N.  Y.) 
N.  J.  Eq.  267.  200. 

As  10  citations  in  probate  proceed-  10.  See  Pfarr  r.  Belmont,  39  La.  Ann. 

ings  generally,  see  article  Citations,  294. 

vol.  4,  p.  537.  Where  the  time  had  not  elapsed  be- 
As  to  the  sufficiency  of  the  notice  or  fore  the  first  day  of  the  regular  term, 
citation  see  Bates  v,  Howard,  105  Cal.  but  the  court  was  adjourned  and  ap- 
173;  Robinson  v,  Epping,  24  Fla.  237;  pointment  was  made  after  the  period 
Souihwick  V.  Probate  Ct.,  18  R.  I.  402;  of  notice  had  expired,  it  was  held  that 
Fowler  </.  Walter,  i  Dem.  (N.  Y.)  the  order  was  irregular  but  not  void  00 
241;  and  especially  Arnold  v.  Sabin,  collateral  attack.  Barclays.  Kimsey, 
I  Cush.  (Mass.)  529.  72  Ga.  725. 
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the  application  may  invalidate  an  appointment  made  without  a 
new  notice.* 

Waivor  of  Olgeotioxi.  —  Objection  for  want  of  notice  or  insuflficiency 
thereof  is  waived  by  appearing  and  opposing  the  application.* 

Cifllateral  Attuik.  —  Irregular  service  of  notice  does  not  render 
the  proceeding  void  on  collateral  attack.'  While  parties  entitled 
to  notice  may  have  an  appointment  reversed  on  appeal*  or 
revoked  *  for  want  of  notice,  it  seems  that  the  validity  of  the 
proceeding  cannot  for  that  cause  be  collaterally  attacked  by 
them,*  and  certainly  not  by  any  one  who  had  no  right  to  notice.^ 

/.  Who  May  and  Who  May  Not  Oppose  Application.  — 

The  statutes  usually  provide  that  any  person  interested  may  con- 
test the  petition  or  assert  his  own  right  to  the  administration.* 
Interest  in  the  estate  is  not  required;  it  is  sufficient  if  tne  con- 
testant asserts  a  right  to  administer.*  But  one  who  is  in  no  waj' 
interested  cannot  resist  the  application.**    Thus,  a  debtor  to  the 

1.  E]gutter  z/.  Missouri  Pac.  R.  Co.  v.  Haas,  i8  T«x.<6i6;  Maxterof  Brewa- 
53  Neb,  74.81.  ter,  5  Dem.  (N.  Y.)  259. 

WJiere  00  application  was  made  on  7«  Matter  oi  Brewster,  5  Dcm.  (N. 

the  return  day  of  ihe  citation,  aod  no  Y.)  259. 

order  eitfier  adjoarning  tbe  hearing  or  t.  An  ad minlstra lor  appointed  in  the 

granting  admfnistratioo,  it  was  held  state   of  the  decedeni*s  domicil   may 

that  the  court  lost  jurisdiction  of  the  oppose  the  application  for  a  grant  of 

proceeding,  and    a  subce^ueat  order  adnainiatration  inanotherstate.   Smith 

appointing  an  administraior  without  a  v.  Sherman,  4  Cush.  (Mass.)  408. 

new  ttoiice   to   those  entitled   thereto  A  trustee  who  has  heen  put  in  pos- 

was  re?oked   upoo   their  u>pJ[icalioii«  session  of  a  part  of  the  estate  by  the 

Matter  of  Page,  107  N.  Y.  206.  decree  of  a  court  having  jurisdiction 

2.  In  re  Brook,  no  Mich.  8;  Spencer  has  sufficient  interest  to  oppose  a  grant 
V.  Wolfe,  49  Neb.  ?.  of  administration  on  the  ground  that  it 

9u  Chilton  v, .  Union  Pac.  R.  Co.,  S  is  unnecessary.  San  Roman  v.  Wat- 
Utah  47.  son,  54  Tex.  254. 

4.  Gans  v.  Dabergott,  40  N.  J.  Eq.  One  claiming  to  be  a  na.tural  child 
184;  Say  re  v,  Sayre,  48  N.  J.  £q.  of  the  decedent  and  to  have  been 
267^  legally  acknowledged    as    such    may 

5.  Elkios  V,  Can  field,  5  Mart.  N.  S.  resist  the  application  of  collateral 
(La.)  505;  Cleveland  v,  Quilty,  128  heirs,  without  establishing  his  claim 
Mass.  576:  Mullanphy  v,  St.  Louis  until  the  trial  of  the  opposition.  He- 
Coanty  Ct.,  6  Mo.  563;  Moore  v.  bert's  Succession,  33  La.  Ann.  1099. 
Moore,  i  Dev.  L.  (N.  Car.)  352;  Lan-  Prima  Facie  Proof  of  Interest  is  suffi- 
caster*s  Appeal,  iii  Pa.  St.  524;  Mat-  cient,  at  least  if  it  is  not  denied, 
ter  of  Brewster,  5  Dem.  (N.  Y.)  259;  Herme*s  Estate,  32  Pittsb.  Leg.  J.  (Pa.) 
Public  Administrator  v.  Peters,  i  474.  See  also  Burwell  v.  Shaw,  2 
Bradf.  (N.  Y.)  100;    Proctor  v.   Wan-  Bradf.  (N.  Y.)  322. 

maker,  i  Barb.  Ch.  (N.  Y.)  302;  Matter        In  Louisiana  the  party  opposing  an 

of  Page,  107  N.  Y.  266;  Barber  v.  Con-  application,  claiming  a   better  right, 

verse,   i  Redf.  (N.   Y.)  330;  Kelly   v.  should  state  the  grounds  of  his  claim 

West,  80  N.  Y.  139.  in  writing.     Chew  v.  Flint,  7  La.  395. 

6.  Taylor  v.  Hosick,  13  Kan.  518;  9.  Matter  of  Healy,  122  CaL  162, 
Garrett  er.  Boeing,  68  Fed.  Rep.  51;  holding  that  the  public  administrator 
James  v.  Adams,  (Supm.  Ct.  Spec.  T.)  may  contest  an  application  for  letters 
33  How.  Pr.  (N.  Y.)  409.  See  also  of  administration.  See  also  Burwell 
Sivley  v.  Summers,  57  Miss.  712;  v.  Shaw,  2  Bradf.  (N.  Y.)  322,  as  to 
Jackson  v.  Phillips,  57  Neb.  189.  objection  by  a  creditor  to  the  grant  of 

Centra.  —  Torrance    v,    McDougald,    letters  testamentary.       Ferris's  Will, 
12  Ga.  526.    See  also  Elgutter  v.  Mis-    Tuck.  (N.  Y.)  15. 
souri  Pac.  R.  Co.,  53  Neb.  748;  Cain        10.  Breen  v,  Pangborn,  51  Mich.  29; 

831  Volume  XIX. 


Proeeedings  for  Lettm        SETTLEMENT  OF  of  AdmlnistntiM. 

estate  *  or  a  garnishee  of  a  debtor  •  has  no  right  to  be  heard. 
Nor  can  a  party  object  merely  upon  the  ground  that  he  expects 
to  be  sued  by  the  administrator.' 

g.  Appointment  of  Guardian  ad  Litem  for  Infants  on 

Hearing.  —  The  appointment  of  an  administrator  is  probably 
valid  on  collateral  attack  though  minors  were  not  represented  by 
a  guardian  ad  litem  on  the  hearing.* 

//.  Priorities,  Preferences,  and  Selections.  —  The  ap- 
pointment of  a  person  not  in  the  order  of  priority  prescribed 
by  statute*  may  be  reversed  on  appeal*  or  certiorari,''  and  man- 
damus will  lie  to  compel  a  legal  appointment,®  or  the  irregular 
appointment  will  be  revoked  on  the  application  of  a  party 
having  the    primary  right  •  which  has  not  been  renounced   or 

In  re  Neidig,  183  Pa.  St.  492;  Kram-  I.  Eq.   184:  Matter  of  Kirkpatrick,  22 

mel's  Estate,  2  Lane.  L.  Rec.  (Pa.)  247;  N.  J.  Eq.  463. 

Fric.k*s  Appeal,   114  Pa.  St.  29.     See  New    York,  —  Coope  v.  Lowerrc,    i 

also  Armas's  Succession,  i  Rob.  (La.)  Barb.  Ch.  (N.  Y.)45;  Libbey  v.  Mason, 

461;    Townsend's  Succession,  37   La.  112  N.  Y.  525. 

Ann.  408,  North      Carolina.  —  Williams       r. 

L  Veazie  Bank  v.   Young,   53   Me.  Neville,   108  N.  Car.  559;   Ritchie   v. 

555;  Sivan  V,   Picquet,  3  Pick.  (Mass.)  McAuslin,  i  Hayw.  (N.  Car.)  220. 

443;  Missouri  Pac.  R.  Co.  v,  Bradley,  South  Carolina,  —  State  v,  Mitchell, 

51  Neb.  596;  Drexel  v,  Berney,  I  Dem.  3  Brev.  (S.  Car.)  520. 

(N,  Y.)  163.  7.  In  re  Ming,  15  Mont.  79. 

2.  Veazie  Bank  v.  Young,  53  Me.  555.  8.  Handamns.  —  In  Missouri  it  seems 

8.  Augusta,  etc.,  R.  Co.  v.  Peacock,  that  the  remedy  of  one  whose  prior 

56  Ga.  146.     See  also  Glendenning  v,  right  is  ignored  is  by  mandamus  and 

McNutt,  I  Idaho  592.  not  by  appeal.     State  v.  Fowler,  108 

4.  See  Leaves's  Estate,  65  Wis.  440,  Mo.  465.  But  compare  State  v.  Collier, 
and  article  Infants,  vol.  10,  pp.  625  et  62  Mo.  A  pp.  38. 

seq.^  630.  In  Ritchie  v.  McAuslin,  i  Hay w.  ("N. 

5.  As  to  statutory  priorities  see  Am.  Car.)  220,  il  was  intimated  that  man- 
and  Eng.  Encyc.  of  Law  (2d  ed.),  title  dam  us  was  the  more  appropriate 
Executors  and  Administrators^  vol.  II,  remedy;  and  in  State  v.  Watson,  2 
p.  766  et  seq.  Spears  L.  (S.  Car.)  97,  it  was  held  that 

6.  California,  —  Matter  of  Eggers,  the  remedy  by  mandamus  is  not 
114  Cal.  464;  Hyde's  Estate,  64  Cal.  affected  by  the  right  of  appeal. 

228;  McKinnon*s  Estate,  64  Cal.  226.  But  mandamus  will  not  lie  to  com* 

Illinois.  —  Schnell  p.  Chicago,  38  111.  pel   the   appointment  of   a   particular 

383;  Rosenthal   v,    Prussing,    108    III.  person  where  the  appointment  is  dis- 

128.  cretionary.     State  v.  Mitchell,  3  Brev. 

Kansas.  — Taylor  z/.  Hosick,  13  Kan.  (S.  Car.)  520. 

518.  9.  Alabama,  —  Ward  v.  Cameron,  37 

Kentucky.  —  Triplett  v.  Wells.  Liu.  Ala.  691. 

Sel.  Cas.  (Ky.)49;  Cotton  v.  Taylor,  4  California.  —  Matter  of   Li  Po  Tai, 

B.  Mon.  (Ky.)  357.  108  Cal.  484;  Wooten*s  Estate,  56  Cal. 

Maryland.  —  Kearney  v.  Turner,  28  322;  Matter  of  Carr,  25  Cal.  585,  hold. 

Md.  408;  Carpenter  v.  Jones,  44  Md.  ing  that  only  those  who  have  a  prior 

625.  right  to  the  appointment  can  obtain 

Massachusetts. — Cobb  v,  Newcomb,  such  revocation  as  an  absolute  right; 

ig  Pick.  (Mass.)  336.  Matter  of  Pacheco,  23  Cal.  476. 

Montatia,  —  In  re  Stewart,  18  Mont.  Indiana.  —  Mills  v.  Carter,  8  Blackt. 

595.  (Ind.)  203;  Andis  v.  Lowe.  8  Ind.  App. 

New  Hampshire,  —  Munsey  v,  Web-  690. 

ster,  24  N.  H.  126.  Maryland, —  '^xodX^    v.  Mitchell,  85 

New  Jersey.  — Matter  of  Hill,  55  N.  Md.  516;  Lulz  v.  Mahan,  80  Md.  233; 

J.  Eq.  764;  Gans  v,   Dabergott,  40  N.  Thomas  v.  Knighton,  23  Md.  318. 
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waived ;  *  but  the  appointment  is  not  void  on  collateral  attack.*  A 
/ortiortthe  exercise  of  a  statutory  discretion  in  making  a  selection 
cannot  be  impeached  as  erroneous  on  collateral  attack;  •  nor  will 
an  appellate  court  interfere  with  the  choice  of  the  court  unless 

it  was  manifestly  injudicious.*  The  appointment  of  a  person 

Massachusetts,  — Cleveland  v.  Quilty,  Iowa,  —  Read  v,  Howe,  39  Iowa  553. 

128  Mass.  578.               •  Kansas,  —  Taylor  v,  Hosick,  13  Kan. 

Mississippi. — Muirheadv.  Muirhead,  518. 

6  Smed.  &  M.  (Miss.)  451;  Edmundson  Louisiana,  —  Ford  v.  Mills,   46  La. 

V,  Roberts,  i  How.  (Miss.)  322.  Ann.  331. 

Missouri, — Skelly  v.  Veerkamp,  30  North  Carolina,  —  Garrison  v.  Cox, 

Mo.  App.  49.                             •  95  N.  Car.  353:  Lyle  v.  Slier,  103  N. 

North    Carolina.  —  Ritchie    v.    Mc-  Car.  261. 

Auslin,  I  Hayw.  (N.  Car.)  220;  Hughes  Oregon,  —  Ramp    v,    McDaniel,    12 

V,  Pipkin,  Phil.  L.  (N.  Car.)  4;  Garri-  Oregon  108. 

son  V.  Cox,  95  N.  Car.  353.  Tennessee,  —  Wilson    v,    Frazier,    2 

Pennsylvania.  —  McCaflfrey's  Estate,  Humph.  (Tenn.)  30. 

38  Pa.  St.  331;  In  re  Neidig,  183  Pa.  Vermont, —  Bennett    v.    Camp,    54 

St.  492.  Vt.  36. 

South  Carolina,  —  Rollin  v,  Whipper,  Virginia,  —  Royall  v,  Eppes,  2  Munf. 

17  S.  Car.  32.  (Va.)479. 

Tennessee,  —  Varnell   v,   Loague,   9  United  States.  —  Francisco    v,    Chi- 

Lea  (Tenn.)   158;  Wilson   v,    Hoss,  3  cago,  etc.,  R.  Co.,  35  Fed.  Rep.  647; 

Humph.  (Tenn.)  142.  Berney  v,  Drexel,  12  Fed.  Rep.  393; 

Texas.  —  Coe  v.  Dial,  12  Tex.  100.  Caujolle   v.   Ferrie,    13   Wall.   (U.  S.) 

Virginia,  —  Hutchesonv.  Priddy,  12  465;  Simmons  v,  Saul,  138  U.  S.  439. 

Grait.  (Va.)  85.  See  also   Blakely  v.   Frazier,  20  S. 

Wisconsin.  —  Brunson  v.  Burnett,  2  Car.  155.     Bui  compare  Breen  v.  Pang- 
Pin.  (Wis.)  185.  born,  51  Mich.  29. 

1.  Markland  v.  Albes,  81  Ala.  433,  8.  Flinn  v.  Chase,  4  Den.  (N.  Y.)  85; 
holding  that  the  party  having  a  prior  Wilkinson  v.  Conaty,  65  Mich.  614. 
right  waived  ii  by  not  applying  within  4.  Davis  v,  Swearingen,  56  Ala.  31 ; 
the  statutory  period  of  forty  days  from  Huie's  Succession,  23  La.  Ann.  401; 
the  death  of  the  intestate,  although  the  State  v.  Collier,  62  Mo.  App.  40;  Pick- 
incumbent  whose  removal  was  sought  ering  v,  Pendexier,  46  N.  H.  69;  Mat- 
had  been  prematurely  appointed  within  ter  of  Cresse,  28  N.  J.  Eq.  236;  Woods's 
that  time'.  See  further  as  to  waiver  Appeal,  55  Pa.  St.  332;  Spencer's 
of  right,  Keane's  Estate,  56  Cal.  407;  Estate.  7  Pa.  Dist.  216;  Emsley  v. 
Miller  v,  Hider.  9  Colo.  App.  50;  Young,  19  R.  I,  65;  Knowles  v.  Lester, 
Stocksdale  v,  Conaway,  14  Md.  99;  16  R.  L  542,  where  the  court  said:  **  It 
Pollard  V.  Mohler,  55  Md.  284;  Ed-  has  always  been  the  practice  of  the 
wards  v,  Bruce,  8  Md.  387;  Arnold  v,  court  lo  confirm  the  appointments  of 
Sabin,  I  Cush.  (Mass.)  525;  Williams's  the  probate  court,  unless  they  are 
Case,  (Surrogate  Ct.)  18  Abb.  Pr.  (N.  shown  to  be  unsuitable;"  McBeth  v, 
Y.)  350:  Withrow  v.  De  Priest,  119  N.  Hunt,  2  Strobh.  L.  (S.  Car.)  335.  See 
Car.  541;  Jinkins  v.  Sapp,  3  Jones  L.  also  Garrison  v.  Cox,  95  N.  Car.  353: 
(N.  Car.)  510;  Stoker  v,  Kendall,  Jackson  v,  Jackson,  loi  Ga.  132;  Dietz 
Busb.  L.  (N.  Car.)  242;  Crozier  v.  v,  Dietz,  38  N.  J.  Eq.  483;  Atkins  v. 
Goodwin,  i  Lea  (Tenn.)  125;  Mayes  v.  McCormick,  4  Jones  L.  (N.  Car.)  274; 
Houston,  61  Tex   690.  Ex  p.    Ostendorff,    17     S.     Car.    22; 

8.  Alabama.  —  Markland    v.    Albes,  Jordan  v.  Polk,   I  Sneed  (Tenn.)  430; 

81  Ala.  433.  Wrighte/.  Wright, Mart.&Y.(Tenn.)43. 

///iwMj. -— Walker  v,  Welker,  55  111.  Abiue  of  Discretion.  — In  Emsley  v. 

App   118;  Hobson  v.  Ewan,  62  111.  146;  Young,  19  R.  I.  65,  the  appointment, 

Schnell  v.  Chicago.  38  111.   383      See  in  the  exercise  of  discretion,  of  an  ad- 

also  Judd  V.  Ross,  146  III.  40.    Compare  ministrator  de  bonis  non  who  was  in 

Unknown  Heirs  v.  Baker,  23  111.  484.  no  wise  interested  In  the  property  to  be 

Indiana, -- Jones    v,    Bittinger,    no  administered,  in  preference  to  a  lega- 

Ind.  476;  Andis  v.  Lowe,  8  Ind.  App.  lee  who  was  a  competent  and  qualified 

690.  applicant,  was  reversed  as  an  unsuit- 
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expressly  made  ineligible  by  statute  has  been  held  to  be  utterly 
void,^  but  the  soundness  of  that  decision  is  questionable.* 

I.  Order  of  Appointment  —  HaeeMity  «f  order.  —  The  office  of 
administrator  can  be  conferred  only  by  an  order  of  the  court,* 
which  is  a  judicial  act  *  and  must  be  proved  by  the  record.* 

A  Contingent  Appointment  not  subsequently  confirmed  is  of  no 
validity,*  even  where  the  appointee  duly  qualifies,''  unless  the 
recitals  in  the  letters  of  administration  show  ?  direct  appoint- 
ment, in  which  case  the  order  cannot  be  collaterally  attacked.* 
But  the  order  is  not  conditional  so  as  to  require  further  action  by 
the  court  merely  because  it  requires  the  appointee  to  give  a 
bond.* 

able  appointment.    See  also  McMahon  those  cases  holding  that  a  public  ad- 

V.  Harrison,  6  N.  Y.  443,  where  the  ministrator  does  not  by  virtue  of  his 

court  appointed  a   professional   gam-  office,  and   without  a  special  judicial 

bier.  grant  of   administration,  acquire  the 

1.  Knox  V.  Nobel,  77  Hun  (N.  Y.)  right  to  administer  upon  any  particular 
330,  where  a  minor  was  appointed,  the  estate;  Davis  v.  Shuler,  14  Fla.  438; 
statute  expressly  prohibiting  such  ap-  Dean  v.  Biggers,  27  Ga.  73;  Lawson  v. 
pointment.  The  court  held  that  the  Mosely,  6  La.  Ann.  700;  Picard's  Sue- 
appointment  was  void  on  collateral  cession,  33  La.  Ann.  1135;  Smith  p. 
attack  and  that  the  question  whether  Wilson,  17  Md.  460. 
he  could  be  legally  appointed  had  "  no  In  some  jurisdictions  an  order  of 
relation  whatever  to  the  question  as  to  appointment  does  not  authorize  the 
the  jurisdiction  of  the  surrogate  to  administrator  to  act  until  the  appoint- 
grant  letters  of  administration.'*  Cf/-  ment  has  been  consummated  by  the 
iff^  Carow  V.  Mowatt,  2  Edw.  (N.  Y.)  issuance  of  letters  of  administration. 
58,  and  distinguishing  Roderigas  v.  See  infra,  L  3.  Letters  Testamentary  or 
East  River  Sav.  Inst.,  63  N.  Y.  460,  76  of  Administration ;  and  Wells  v,  Apple- 
N.  Y.  316,  and  Bolton  v,  Schriever,  gate,  10  Oregon  520,  wherein,  how- 
135  N.  Y.  70.  ever,  the  court  erred  in  citing  McKeen 

But  in  the  absence  of  express  pro-  v.  Frost,  46  Me.  248,  as  supporting  that 

hibition  the  appointment,  though  void-  proposition. 

able,  would  not   be   void.       Davis  v,  4.  Pickering  v.    Welti ng,    47    Iowa 

Miller,  106  Ala.  154.  345;  Glendenning  v.  McNutt,  i  Idaho 

S.  In  May  bin  v,  Knighton,  67  Ga.  592,  both  cases  distinguishing  it  from 
103,  it  was  held  that  the  appointment  an  issuance  of  letters  of  administra- 
of  one  who  was  not  a  citizen  of  the  tion,  which  is  merely  ministerial; 
state  could  not  be  collaterally  attacked  Barclay  v,  Kimsey,  72  Ga.  725;  Illinois 
on  that  ground.  The  court  dis-  Cent.  R.  Co.  v,  Cragin,  71  111.  177; 
tinguished  Griffith  «/.  Wright,  18  Ga.  Gorham  v,  Luckett,  6  B.  Mon.  (Ky.) 
173,  by  remarking  that  it  was  decided  159;  Picard's  Succession,  33  La.  Ann. 
'*  prior  to  the  adoption  of  our  code  1135;  Smith  v,  Wilson,  17  Md.  460; 
and  at  a  time  when  courts  of  ordinary  Maylor  v.  Moffatt,  29  Mo.  126;  Bee- 
were  held  to  be  courts  of  limited  juris-  ber's  Appeal.  99  Pa.  St.  601. 
diction,"  and  continued  as  follows:  5.  Smith  v.  Wilson,  17  Md.  460. 
"  If  one  was  appointed  who  under  the  6.  Callahan  v,  Fluker,  49  La.  Ann. 
law  was dtsquali6ed,  the  appointment  is  237;  Pfarr  v.  Belmont,  39  La.  Ann. 
valid,  at  least  until  the  appointment  294.  See  also  Dale  r/.  Roosevelt,  8 
is  vacated,  and  the  court  of  ordinary  Cow.  (N.  Y.)  333. 
is  the  proper  tribunal,  in  our  judg-  7.  Callahan  v,  Fluker,  49  La.  Ann. 
ment,  to  whom  the  respondents  should  237. 

apply  to  set  aside  the  judgment  mak-  8.   Ford   v.  Mills,  46  La.  Ann.  331, 

ing  this  appointment,  if  their  objection  commented  upon  in  Callahan  v,  Fluker, 

is  well  founded  in  law."  49  La.  Ann.  239. 

8.  Wilson    V.    Dibble,    16  Fla.    782;  9.  In  Tucker  v.  Harris,  13  Ga.  i.  the 

Matter    of     Hamilton,    34    Cal.    464;  order  was  as  follows:  "  Upon  the  ap- 

Matjtei  of  Pingree.  100  Cal.  78,  each  of  plication  of  Daniel  S.  Robertson,  and 
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The  Oluuraeter  of  tlie  Adminiitration  Onatod  is  usuall}'  expressed  in  the 
order  of  appointment,^  and  if  ambiguous  may  be  construed  with 
reference  to  the  power  of  the  court  and  the  prayer  of  the 
petition.* 

A  Dirootion  tiuit  Letton  of  Adminiftratioa  Bo  Ximiod  to  the  appointee  is 
not  essential.* 

Hnno  pro  Tnno  Entry.  —  The  order  of  appointment  may  be  entered 
nunc  pro  tunc  upon  proper  evidence  that  such  an  order  was  in 
fact  made.* 

Findingi  or  Sodtals.  —  In  most  of  the  states  the  probate  court  is 
not  regarded  as  an  inferior  court  in  the  technical  sense  of  the 
term,  and  its  orders  and  decrees  within  its  proper  sphere  of  juris- 
diction have  the  same  conclusiveness  as  those  of  courts  of  general 
common-law  jurisdiction  and  are  entitled  to  the  same  presump- 
tions in  their  favor.*     Where  this  doctrine  prevails,  an  order 

after  dae  and  legal  notice,  ordered  that  general  powers,  some  direct  procedure 

he  be  and  is  hereby  appointed  admin-  woald  be  necessary  to  modify  it  before 

istrator     •     •     •      upon  his  giving  it  could  be  regarded  under  the  law  as 

bond,"  etc.     Upon  collateral  attack,  it  conferring  only  special  powers,  we  need 

appearing   that   a  bond   was  actually  not  determine."    See  also  Hendrick- 

given  as  required,  it  was  held  that  the  son     v,   Ladd,    a   Dem.   (N.   Y.)  402; 

appointment    was    absolute    and    not  Walker  v,  Welker,  55  111.  App.  123. 

conditional.      See    also    Hoskins    v,  ** Special"  Administration  Conitmod  M 

Miller,  2  Dev.  L.  (N.  Car.)  360;  Spencer  "GonoraL'' —  In  Jones  v,  Ritter,  56  Ala. 

V,  Cohoun,  I  Dev.  &  B.  L.  (N.  Car.)  281,  the  order  of  appointment  recited 

27.     Compare  Gray  v.  Cruise,  36  Ala.  that  the  appointee  had  '*  applied  for 

559.  letters   of     administration "     on    the 

1.  See  Torrance  v,  McDongald,  la  estate  and  that  prior  thereto  he  had 
Ga.  526;  Martin  v.  Dry  Dock,  etc.,  R.  beeii  appointed '*  general  administrator 
Co.,  92  N  Y.  70;  Matter  of  Sackett,  78  for  the  county,*'  and  therefore  ordered 
Gal.  300.  that    "  special  letters  of  administra- 

Where  the  duties  of  an  administrator  tion  "  on  the  estate  be  issued  to  him 

and  of  a  curator  were  substantially  the  It  was  contended  that  this  made  the 

same,  it  was  held  that  an  order  styling  appointee  only  an    administrator    ad 

the  appointee  as  administrator  did  not  colligendum^  who  was   termed   by  the 

render  his  acts  as  a  curator  absolutely  statute  a  special  administrator,  but  the 

void.     Matter  of  Altemus,  32  La.  Ann.  court  held  that  it  was  a  grant  of  gen- 

367.  eral  administration,  as  the  record  con- 

Adminiftrator  do  Bonis  Von.  —  Every  tained  no  mention  of  any  circumstance 

administrator  after  the  first  is  an  ad-  that  would  serve  as  a  reason  for  giving 

ministrator  de  bonis  nan^  and  it  is  not  to  him  a  less  authority, 
essential  that  he  should  be  so  desig-        8.  Glover    v.    Lyon,    57    Ala.    365, 

nated    in   the    order  of  appointment,  where  the  court  said:    "The  letters 

Steen  v.  Bennett,  24  Vt.  303;  Veach  v.  would  have  been  issued  in  due  course 

Rice,  131  U.  S.  293.  of  law  without  this  direction,  just  as  a 

2.  Pickering  v.  Weiting,47  Iowa  242,  writ  of  execution  would  be  issued  upon 
where  the  decedent  left  a  will  appoint-  a  judgment  of  the  Circuit  Court  for  the 
ing  an  executor,  and  the  court  ap-  recovery  of  money  without  any  com- 
pointed  an  "  administrator  "  upon  a  mand  or  direction  that  it  be  issued  in 
petition  asking  for  the  appointment  of  the  judgment  entry." 

a  special  administrator.     It  was  held  4.  Attaway  v.  Carswell,  89  Ga.  343. 

that  the  appointee  was  a  special  ad-  See  generally  as  to  nunc  pro  tunc  en- 

ministrator.    The  court  said:    "The  tries  article  Records,  vol.  17,  p.  914 

order  may  be  regarded  as  following  the  et  seq, 

petition  in  the  absence  of  language  in-  5.  Brien  v.  Hart,  6  Humph.  (Tenn.) 

consistent  therewith.     Whether,  if  the  131;     Steen    v,   Bennett,   24  Vt.   305; 

order  upon  its  face  expressly  conferred  Veach  v.  Rice,  131  U.  S.  293,  a  case 
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appointing  an  administrator  need  not  show  the  facts  necessary 
to  the  exercise  of  jurisdiction,  such  as  the  intestacy  of  the 
decedent,  his  domicil  within  the  probate  district,  etc.^  And 
where  there  has  been  an  administrator,  the  order  appointing  a 
new  one  cannot  be  collaterally  attacked  on  the  ground  that  it 
does  not  affirmatively  show  a  vacancy  in  the  administration,'  and 
an  order  appointing  an  administrator  with  the  will  annexed  need 
not  state  that  the  executor  renounced  or  refused  to  qualify.*  So 
an  order  appointing  a  public  administrator  need  not  state  the 
reasons  therefor.*  It  is  not  necessary  to  specify  in  the  order  the 
fact  which  made  the  appointee  eligible.*  In  a  few  of  the  states 
the  jurisdiction  of  the  probate  court  is  special  and  limited  and 
must  affirmatively  appear  on  the  face  of  its  orders  and  decrees.* 

y.  Appeal  and  Supersedeas  —  AFpeaiabiuty  of  ordor.  —  An 
order  or  decree  appointing  an  administrator  or  granting 
letters     testamentary '"    or     refusing     to     appoint     or     grant 

controlled  by  the  law  of  Georgia,    See  the  order  need  not  show  ihat  the  qual- 

also  infra^  p.  S38.  ifications  of  the  person  appointed  were 

1.  Brlen  v.  Hart,  6  Hamph.  (Tenn.)  superior  to  those  of  a  contesting  applU 

131;  /»  r^  Miller,  32  Neb.  480.  cant.     Davis   v,  Swearingen,  56  Ala. 

3.  Wolffe   V,   Eberlein,   74  Ala.   99;  31. 

Steen  v,  Bennett,  24  Vt.  303.     See  also  6.  Thus    in   Vick  v,    Vicksburg,    i 

Oakes  v.  Buckley,  49  Wis.  592;  Bailey  How.  (Miss.)  379,  it  was  held  that  the 

V.  Scott,  13  Wis.  618.  appointment  of  an  administrator  with 

It  is  a  dictate  of  prudence  to  insert  the  will  annexed  was  absolutely  void 

in  the  order  in  all  cases  a  finding  of  because  it  did  not  affirmatively  show 

the  facts  essential  to  confer  jurisdic-  either  that  the  executor  refused  to  ren- 

tion,   and    especially   where  adminis-  der  an  account,  or  that  he  was  insane, 

trators  de  bonis  non  or  administrators  those  being  the  two  events  which  by 

with  the  will  annexed  are  appointed,  a  statute  authorized    the   appointment, 

recital  of  the  facts,  showing  thai  the  See  also  Springs  v.  Erwin,  6  Ired.  L. 

estate  is  in  the  condition  which  war-  (N.  Car.)  27. 

rants  the  appointment,  and  above  all  7.  Alabama,  —  Glover  v,    Lyon,    57 

that  the  administration  is  vacant,  may  Ala.   365;    Phillips  v.  Peteet,  35  Ala. 

avoid  many   embarrassing  objections  696. 

on   collateral  attack.     See  Corley   v,  California,  —  Matter  of  Woods,    94 

Goll,  8  Tex.  Civ.  App.  184,  and  gen-  Cal.  566. 

erally  infra^  I.  i.  k.  Collateral  Attack  on  Maine,  —  Shaw,  Appellant,   81   Me. 

Validity  of  Administration,  QOT, 

Implied  Sevooation  of  Prior  Letten.  —  Maryland,  —  State    v,    Williams,    9 

Where  the  petition  prays  for  appoint-  Gill  (Md.)  172. 

ment  in  the  place  of  a  prior  adminis-  Massachusetts,  —  Cleveland  v.  Quilty, 

trator  and  alleges  sufficient  ground  for  128  Mass.  578;  Cobb  v,  Newcomb,  19 

removal  of  th<;  latter,  the  order  of  ap-  Pick.  (Mass.)  336. 

pointment  is  valid  without  expressly  Michigan,  —  Palms   v,   Wayne   Pro 

revoking  the  prior  letters.     Berry  v,  bate  Judge,  39  Mich.  302. 

Bellows,  30  Ark.  198.  New  Jersey.  —  Matter  of  Hill,  55  N. 

8.  Thompson  v.  Meek,  7  Leigh  (Va.)  J.  Eq.  764;  Dietz  v.  Dietz,  38  N.  J.  Eq. 

419;    Peebles  v.  Watts,  9  Dana  (Ky.)  483. 

I02.  New  York,  —  McMahon  v,  Harrison. 

4.  State  V,  Watts,  23  Ark.  306.  6  N.   Y.  443;  Libbey  v.  Mason,  112  N. 

5.  Thus  it  need  not  describe  him  as  Y.  525;    McGregor  v,  McGregor,  (Ct. 
next  of  kin,  principal  creditor,  or  other  App.)  33  How.  Pr.  (N.  Y.)  456. 
person    competent    to    be   appointed.  Rhode  Island,  —  Mowry  v,   Latham, 
Wilkinson  v,  Conaty,  65  Mich.  622.  20  R.  \,  786;  Emsley  v.  Young,  19  R. 

Where  the  choice  of  an  administrator  L  65,  holding  that  the  appointment  of 
is  entirely  discretionary  with  the  court,     an  administrator  de  bonis  non  with  the 
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letters  ^  is  usually  appealable.  The  appeal  should  be  taken  from 
the  order  of  appointment,  not  from  the  ministerial  act  of  issuing 
letters.* 

Interest  of  Appellant.  —  Such  appeal  can  be  taken  only  by  a  party 
interested.' 

Seyiew  of  Ezerdie  of  Discretion.  —  So  far  as  the  appointment  involves 
an  exercise  of  discretion  it  will  not  be  disturbed  by  the  appellate 
court  except  in  a  clear  case  of  abuse.^ 

Bnpersedeas.  —  An  appeal  from  an  order  of  appointment  usually 
vacates  the  order  *  or  suspends  it  during  the  pendency  of  the 
appeal.* 

will  annexed  was  repealable;  Knowles  ing  an  administrator  before  the  court 

V,  Lester,  i6  R.  I.  542.  had  directed  bond  and  security  to  be 

South  Carolina.  —  State  v.  Mitchell,  given  and  prescribed  the  amount  there- 

3  Brev.  (S.  Car.)  520;  McBethz/.  Hunt,  of  was  premature,  and  it  was  dismissed 

2  Strobh.  L.  (S.  Car.)  335.  as  improvidently  allowed. 

Texas.  —  Hall  v,  Claiborne,  27  Tex.  3.  Cleveland   v.   Quilty,    12S    Mass. 

217;    Phelps  V.  Ashton,  30  Tex.  344;  578;  Dietz  v.  Dietz.  38  N.  J.  Eq.  483; 

Chapman  v.  Chapman,  11  Tex.  Civ.  In  re  Beeder,  10  Pa.  St.  261;  Praitz/. 

A  pp.  392.  Kitterell,  4  Dev.  L.  (N.  Car.)  168;  Wood- 

Vermont,  —  Fletcher  v.  Fletcher,  29  ward  v.  Spear,  10  Vt.  420. 
Vt.  98;  Hilliard  z^.  McDaniels,  48  Vt.  A  Debtor  to  the  Estate  cannot  appeal 
122,  holding  that  the  order  was  appeal-  from  an  order  appointing  an  admin- 
able  though  it  "  involved  only  a  ques-  istiator.  Swan  v.  Picquet,  3  Pick, 
lion  of  discretion  exercised  upon  (Mass.)  443.  See  also  Woodward  v. 
evidence  and  facts,"  since  the  statute  Spear,  10  Vt.  420.  Nor  can  a  garnishee 
providing  for  appeals  made  oo  distinc-  of  such  debtor  appeal.  Veazie  Bank 
tion  on  that  ground.  v.  Young,  53  Me.  555. 

Contra     in     Missoori.  —   State     v.  The  Guardian  of  an  Insane  Next  of  Kin 

Fowler,  108  Mo.  465.  has  sufficient  interest  to  maintain  an 

An  Order  Appointing  an  Administrator  appeal  from  an  order  appointing  an 

Pendente  Lite  was  held  not  appealable  administrator.     Mo  wry  v.  Latham,  20 

in   McGregor  v.   Buel.   24  N.  Y.   166;  R.  I.  786. 

Pratt  V.  Kitterell,  4  Dev.  L.  (N.  Car.)  Frinoipal  Adminiitrator  or  Widow.  — 

168,  an  excellent  case  on  this  point,  An  administrator  appointed  at  the  late 

followed  in  McClanahan  v.   McClana-  domicil  of  the   intestate   may   appeal 

nan,  12  Heisk.  (Tenn.)  379.     See  also  from  an  order  appointing  an  adminis- 

Dietz  V.  Dietz,  38  N.  J.  Eq.  483.  trator  in  another  state.     Smith  v.  Sher- 

An  Order  Appointing  a  Bpeeial  Adminis-  man,    4    Cush.   (Mass.)    408;    Shaw, 

trator  is  not  appealable  in  California^  Appellant,  81   Me.   207,  where  it  was 

the  statute  allowing  appeals  being  con-  also  said  that  the  widow  would  have 

fined  by  construction  to  orders  appoint-  the  same  right  of  appeal, 

ing  general  administrators.     Matter  of  4.  Bankhead  v.    Hubbard,   14   Ark. 

Carpenter,  73  Cal.  202.     There   is  a  298;    Wallis  v.  Cooper,  123    Ind.  40; 

dictum  to  the  contrary  in  Matter  of  Emsley  v.  Young,  19  R.  I.  65,  where, 

Crozier,  65  Cal.  333.  however,  the  order  of  appointment  was 

1.  Matter  of  Bauquier,  88  Cal.  302;  reversed  because  it  was  not  suitable; 
State  V,  Megown,  89  Mo.  156,  a  refusal  Knowles  v.  Lester,  16  R.  1.  542. 

to  appoint  an    administrator  de  bonis  6.  See  Briarfield  Iron  Works  Co.  v. 

non;  Matter  of  Moulton,  9  Utah  159;  Foster,  54  Ala.  622;  Emsley  v.  Young, 

Matter  of  Whetstone,  9  Utah  159.  19  R.   I.  65;  State  v.  Williams,  9  Gill 

Contra  in    Alabama.  —  Brennan     v.  (Md.)  172. 

Harris,  20  Ala.  185,  holding  that  the  An  Exeontion  Issued  by  an  Adminiitra- 

remedy  is  by  mandamus;  Phillips  v.  tor  will   not  be  stayed  pending  an  ap- 

Peieet,  35  Ala.  696.  peal  from  the  register's  decree  granting 

2.  Glover  v.  Lyon,  57  Ala.  365.  his    letters.      Schnader    tr.    Bitzer,    9 
Prematnre  Appeal.  —  In  Bohn  v,  Shep-  Lane.  Bar  (Pa.)  37. 

pard,  4  Munf.  (Va.)  403,  it  was  held        6.  Fletcher  v.   Fletcher,  2^  Vt.   98, 
that.an  appeal  from  an  order  appoint-    holding  that  if  the  appeal  is  discon< 
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k.  Collateral  Attack  on  Validity  of  Administration 

—  (l)  For  Jurisdictional  Defects  —  Profomptiont  of  Jnilidletion.  —  In 
most  of  the  states,  either  by  express  statute  or  constitutional 
provision  or  by  a  course  of  judicial  decisions,  the  order  or  decree 
of  a  probate  court,  when  acting  within  its  sphere  of  jurisdiction* 
is  as  conclusive  as  that  of  any  court  of  common-law  jurisdiction 
and  is  entitled  to  the  same  presumptions  in  its  favor  when  col- 
laterally assailed.'     Where  this  doctrine  obtains  the  facts  neces- 


tinued  the  suspension  ceases,  and  that 
pending  the  prosecution  of  the  appeal 
It  is  within  the  power  and  duty  of  the 
probate  court  to  appoint  an  adminis- 
ivdiioT pendente  lite^  whose  authority  will 
cease  when  the  appeal  is  determined. 

1.  Alabama.  —  Steele  r.  Tutwiler,  68 
Ala.  107;  Beasley  v,  Howell,  117  Ala. 
499;  Wolflfe  V.  Eberlein,  74  Ala.  99; 
Landford  v.  Dunklin,  71  Ala.  504; 
Burke  v.  Mutch,  66  Ala.  568;  Davis  v. 
Swearingen,  56  Ala.  31;  Russell  v. 
Erwin,  41  Ala.  292;  Winter  v,  London, 
99  Ala.  263. 

California,  —  Irwin  v.  Scriber,  18 
Cal.  500;  Lucas  v.  Todd,  28  Cal.  182; 
Thompson  v,  Samson,  64  Cal.  330; 
Howell  V,  Budd,  91  Cal.  342;  Luco  v. 
Commercial  Bank,  70 Cal.  339;  Curran 
V,  Kennedy,  89  Cal.  98. 

Colorado.  —  Denver,  etc.,  R.  Co.  v. 
Woodward,  4  Colo.  i. 

Delatvare,  —  See  Rev.  Stat.  Del.,  p. 
673,  c.  89,  §  15;  Wilcox  r.  Wilmington 
City  R.  Co.,  (Del.  1898)42  Atl.  Rep.  704. 

Georgia.  —  Maybin  v.  Knighton,  67 
Ga.  103;  Barclay  v.  Kimsey,  72  Ga. 
725;  Head  v.  Bridges,  67  Ga.  227; 
Tant  V,  Wigfail,  65  Ga.  412;  Langmade 
V.  Hamilton.  89  Ga.  441;  Veach  v. 
Rice,  131  U.  S.  293,  relating  to  Georgia 
courts  of  ordinary. 

Illinois.  —  Housh  v.  People,  66  III. 
178;  Wight  V.  Wallbaum,  39  111.  554; 
Bostwick  V.  Skinner,  80  III.  147;  Hob- 
son  V.  Ewan,  62  111.  146;  Duffin  v. 
Abbott,  48  111.  17. 

Indiana.  —  Langsdale  v. 
120  Ind.  78;  Ferguson  v. 
Ind.  38. 

Kentucky.  —  Jacobs    v. 
etc.,   R.   Co.,  10  Bush  (Ky.)  263.     See 
also  Renfro  v.  Trent,   i  J.  J.  Marsh. 

(Ky.)6o4. 

Louisiana,  --Simmons  v,  Saul,  138 
U.  S.  451,  declaring  the  law  of  Louisi- 
ana. 

Maine.  —  See  Shaw.  Appellant,  81  Me. 
207,  as  to  orders  grantmg  administra- 
tion, quoting  the  statutory  provisions 
making  such  orders  conclusive;  Mars- 


Woollen, 
State,   90 

Louisville, 


b 


ton.  Petitioner,  79  Me.  25.  Compare 
Danby  v.  Dawes,  81  Me.  30. 

Massachusetts,  —  See  McFeely  v. 
Scott,  128  Mass.  16,  as  to  letters  of  ad- 
ministration. 

Michigan.  —  Alexander  v.  Rice,  52 
Mich.  451;  Wilkinson  v.  Conaty,  65 
Mich.  614. 

Minnesota. — Culver  v.  Harden bergh, 
37  Minn.  225;  Simpson  v.  Cook,  24 
Minn.  180. 

Missouri.  —  Johnson  v.  Beazley,  65 
Mo.  250;  Macey  v.  Stark,  iz6  Mo.  499; 
Rottmann  v.  Schmucker,  94  Mo.  139; 
Howell  V.  Jump,  140  Mo.  441. 

Nebraska,  —  Bradley  v.  Missouri 
Pac.  R.  Co.,  51  Neb.  653;  Missouri 
Pac.  R.  Co.  V,  Bradley,  51  Neb.  596. 

New  Hampshire.  —  Kimball  v,  Fisk, 
39  N.  H.  no. 

New  Jersey.  —  Plume  v,  Howard 
Sav.  Inst.,  46  N.  J.  L.  211. 

New  yi>r>fe.-- Curtis  v.  WilUams,  3 
Dem.  (N.  Y.)  63,  where  the  court  said: 
'*  The  Surrogate's  Court  is  now  a 
court  of  record,  and  its  decrees  made 
within  its  jurisdiction  have  equal  force 
and  effect  with  those  of  other  courts, 
and  once  legally  made  can  only  be  set 
aside,  modified,  or  revoked  on  the  ap- 
plication of  parties  to  these  proceed- 
ings in  the  usual  manner.**  Citing 
Bloom  V.  Burdick,  i  Hill  (N.  Y.)  130; 
Kelly  V.  West,  80  N.  Y.  139;  Harrison 
V,  Clark,  87  N.  Y.  572;  Matter  of  Hood, 
90  N.  Y.  512;  Martin  v.  Dry  Dock,  etc., 
R.  Co.,  92  N.  Y.  70;  Abbott  v.  Curran, 
20  N.  Y.  Wkly.  Dig.  344:  Code  Civ. 
Pro.  N.  Y.,  §2591.  See  also  Code  Civ. 
Pro.  N.  Y.,  §  2473;  Power  v.  Speck- 
man,  126  N.  Y.  354. 

North  Carolina.  —  Richmond,  etc., 
R.  Co.  V,  Gorman,  7  App.  Cas.  (D.  C.) 
I,  where  the  validity  of  letters  granted 
n  North  Carolina  was  in  question  and 
the  court  laid  down  the  law  of  that 
state. 

Oregon.  —  Holmes  v.  Oregon,  etc., 
R.  Co.,  5  Fed.  Rep.  523,  declaring  the 
character  of  the  probate  courts  in  Ore- 
gon. 
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sary  to  give  to  the  court  jurisdiction  to  grant  administration, 
which  facts  must  have  been  ascertained  by  the  court  to  exist,  will 

be  conclusively  presumed  on  a  collateral  attack  to  have  been 
ascertained,  unless  the  record  itself  affirmatively  discloses  the 
contrary.^     But  the  presumption  is  not  conclusive  as  to  the  non- 

Tennessee. — Brieo  c  Hart,  6Haniph.  ing  to  that  class  which  properly  per- 

(Tena.)  131 ;  State  v.  Anderson,  16  Lea  tains  to  a  court  of  the  same  authority 

(Tenn.)  321.  in  another  locality  does  not  make  the 

Texas,  —  Martin    v.     Robinson,    67  judgment  void,  but  simply  voidable  by 

Tex.    368;    Loyd  v.  Waller,   74  Fed.  a  direct  proceeding  foe  that  purpose.' 

Rep.  601,  depending  upon  the  lanr  in  CaKfomia,  —  Matter  of  Griffith,   84 

Texas.  Cal.  107;  Irwin  v,  Scrlber,  18  Cal.  500. 

Vermont,  —  Steen  v,  Bennett,  24  Vt.  Contra    before    the    statute    of    1858, 

303;  Lawrence  v,  Englesby,  24  Vt.  42.  Haynes  v.  Meelcs,  10  Cal.  no;  Beckett 

See  also  Abbott  v,  Coburn,  28  Vt.  663;  v,  Selover,  7  Cal.  215. 

McFarlaodv.  Stone,  17  Vt.  165;  Driggs  Georgia, — Tant  v,  Wigfall,  65  Ga. 

V,  Abbott,  27  Vt.  580.  412;  Maybin  v,  Knighton,  67  Ga.  105, 

Virginia,  —  Hutcheson  v,  Priddy,  12  pointing  out  that  a  contrary  ruling  in 

Gratt.  (Va.)  85;   Fisher  v.  Bassett,  9  Griffith  v,   Wright,   18  Ga.    173,   had 

Leigh  (Va.)  119.  ceased  to  be  law. 

1.  Alabama,  —  Beasley    v,    Howell,  Louisiana,  —  Stewart  v.  Row,  10  La. 

117  Ala.  499;  Burnett  v,  Nesmith,  62  530;  Vinet  v.  Bres,  48  La.  Ann.  1254; 

Ala.  261;  Boynton  v.  Nelson,  46  Ala.  Duson    v,   Dupre,   32  La.   Ann.   896, 

501.  quoted   and  approved  in  Simmons    v. 

Georgia,  —  Tucker    v.     Harris,     13  Saul,  138  U.  S.  451.    See  also  Garrett 

Ga.  I.  V,  Boeing,  68  Fed.  Rep.  51. 

Illinois,  —  Housh  cr.  People,  66  111.  Maine.  —  Shaw,  Appellant,  81   Me. 

178;  Bostwick  V,  Skinner,  80  111.  147;  207,  by  express  statute. 

Schnell  v,  Chicago,  38  111.  383.  Maryland,  —  See  Stanley  v.  Safe  De- 

Indiana,  —  Langsdale    tr.    Woollen,  posit,  etc.,  Co.,  87  Md.  450;  Shultz  v, 

120  Ind.  78.  Houck,  29  Md.  24. 

Kentucky,  —  Peebles    ».     Watts,     9  Massachusetts.  —  McFeely    v,    Scott, 

Dana  (Ky.)  102;  Gilchrist  v,  Williams,  128  Mass.  16.  by  express  statute. 

I  3.  Mon.  (Ky.)  133.  Missouri, — Johnson  v,  Beazley,  65 

Missouri, — Rottmann  v,  Schmucker,  Mo.  250. 

94  Mo.  139;  Rowden  v.  Brown,  91  Mo.  New  Hampshire,  —  Ela's  Appeal,  68 

429.  N.  H.  35. 

Nebraska,  —  In  re  Miller,   32  Neb.  New  York,  —  Kelly  v.  Jay.  79  Hnn 

480.  (N.  Y.)  535;  Bolton  V,  Schriever,  135 

New  Jersey, — Plume  v,  Howard  Sav.  N.  Y.  65. 

Inst.,  46  N.  J.  L.  211.  North    Carolina,  —  Richmond,    etc., 

Texas,  —  Martin     v,    Robinson,    67  R.  Co.  v,  Gorman   7  App.  Cas.  (D.  C.) 
Tex.   368:    Flenner  r.  Walker,  5  Tex.  91,  laying  down  the  law  of  North  Car- 
Civ.  App.  145;    Chapman  v,  Brite,  4  olina, 
Tex.  Civ.  App.  506.  Oregon.  —  Holmes  v.   Oregon,   etc., 

SefidenQe  of  Slecedeiit  Within  County.  R.  Co.,  5  Fed.  Rep.  523,  9  Fed.  Rep. 

—  Among  these  facts  is  that  of  resi-  229,  where  the  validity  of  an  adminis- 

denceof  the  decedent  within  the  county,  tration  in  Oregon  was  in  question. 

Error  in  deciding  that   question  will  Tennessee. — Brien  v.  Hart,  6  Humph, 

render  the  order  granting  letters  merely  (Tenn.)  131. 

voidable,  and   not  void  on  collateral  Texas.  —  Burdett  v,  Silsbee,  15  Tex. 

attack.  604;  Martin  v,  Robinson,  67  Tex.  368. 

Alabama,  —  Kling    v,    Connell,    105  Virginia,  —  Fisher     v.     Bassett,    9 

Ala.  590;  Coltart  v,  Allen,  40  Ala.  155,  Leigh  (Vu.)  119.    Compare  Ex  p.  Barker, 

where   the   decedent    resided    in    one  2  Leigh  (Va.)  719. 

county,  but  the  letters  were  granted  in  Contra.  —  Cases    holding    that  such 

another  county,  and  the  court  said:  letters  are  void  on  collateral  attack  are 

"  The  court  having  jurisdiction  over  a  01mstead*s  Appeal.   43   Conn,   no,  a 

certain    class    of    cases,   its    error  in  strong  case;  McChord  v.  Fisher,  13  B. 

adjudging  some  particular  case  belong-  Mon.  (Ky.)  193  [see  Singleton  v.  Cogar, 
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existence  of  facts  which  are  not  necessarily  involved  in  the 
dr  termination  of  the  question  of  jurisdiction,  and  which,  if  they 
existed,  would  exclude  jurisdiction  in  the  particular  case.  When 
the  record  is  silent  as  to  such  facts  their  existence  may  be  proved 
on  collateral  attack  for  the  purpose  of  showing  an  entire  want  of 
jurisdiction.*  Thus  with  one  notable  exception •  the  cases  uni- 
formly hold  that  the  death  of  a  person  is  indispensable  to  the 
validity  of  administration  upon  his  estate,  and  that  the  grant  of 
administration  upon  the  estate  of  a  living  person  is  not  only  void- 
able but  is  absolutely  void.'  Formerly  in  a  number  of  the  states 
(but  now  in  very  few)  the  probate  court  was  one  of  inferior  and 
limited  jurisdiction,  and  its  orders  or  decrees  could  be  collaterally 
attacked  unless  its  records  disclosed  affirmatively  all  the  jurisdic- 
tional facts.* 

7  Dana  (Ky.)  479];  Johnson  V.  Corpen-  120  Ind.   78.     See  also  Flood  v.    Pil- 

ning,  4  Ired.  Eq.  (N.  Car.)  216;  Collins  grim,  32  Wis.  376. 

V.  Turner,  Term  (N.  Car.)  105;  Ellis  The  Appointment  of  an  Adminittrator 

V,  Appleby,  4  R.  I.  462;  People's  Sav.  with  the  Will  Annexed  has  been  held  (o 

Bank  v.  Wilcox,  15  R.  I.  258;  Wilson  be  absolutely  void  if  no  will  has  been 

V,  Frazier,  2  Humph.  (Tenn.)  30.     See  admitted  to  probate.     Chase  v.  Ross, 

also  Matter  of  King,    105    Iowa  320;  36   Wis.    267.     Bui    compaf  Ward   v. 

Wilkinson  v,  Conaty,  65  Mich.  614.  Oales,  42  Ala   225. 

That  the  Deoeased  Was  a  Resident  of  1.  Beasley  v.  Howell,  117  Ala.  499. 

the  State  and  left  estate  to  be  ad  minis-  3.  Roderigas     e.    East    River    Sav. 

tered  therein  was  held  in  Bradley  v.  Inst.,  63  N.  Y.  460,  which  was  based 

Missouri  Pac.  R.  Co.,  51  Neb.  653,  to  upon  peculiar  provisions  of  the  New 

be  a  fact  that  could   not  be  contro-  York  statutes,    and    was    somewhat 

verted  on  collateral  attack  unless  the  shaken  in  Roderigas  v.  East  River  Sav. 

record   disclosed    the  contrary.      See  Inst.,  76  N.  Y.  316.     See  also  Davis  s^. 

also  Spencer  v.  Wolfe,  49  Neb.  8.  Greve,   32   La.    Ann.   420;    Plume   v. 

Contra. — Jeffersonville    R.    Co.    ».  Howard  Sav.  Inst.,  46  N.  J.  L.  211. 

Swayne,   26    Ind.    477;    Perry   v»   St.  8.  Thompson  v.  Samson,  64 Cal.  332; 

Joseph,  etc.,  R.  Co.,  29  Kan.  420;  Mai-  Stevenson  v.  Superior  Ct.,  62  Cal.  60; 

lory  V,   Burlington,   etc.,    R.   Co.,   53  Epping    v.     Robinson,    21     Fla.     36; 

Kan.  557;  Thumb  r.  Gresham,  2  Met.  Thomas    x\     People      107     111.     517; 

(Ky.)  306.     See  also  Louisville   Trust  Jochumsen   v.   Sufifolk   Sav.    Bank,    3 

Co.   V,   Louisville,   etc.,  R.  Co.,  (Ky.  Allen  (Mass.)  87;  Springer  v.  Shaven- 

1897)^3   S.    W.   Rep.  698;    Nelson  v.  der,  118  N.  Car.  33;  State  v.  White.  7 

Griffin,  2  Yerg.  (Tenn.)  624.  Ired.  L.  (N.  Car.)  116;  Frazer  v.  Ful- 

That  the  I^edent  Died  Intestate  is  cher,  17  Ohio  260;  Carr  v.  Brown,  20 
conclusively  presumed  from  the  grant  R.  I.  215;  Schleicher  v,  Gutbrnd, 
of  letters  of  administration,  and  cannot  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
be  disputed  on  collateral  attack  if  the  657;  Scott  v.  McNeal,  154  U.  S.  45 
record  is  silent.  Floyd  v.  Clayton,  67  \reversiug  5  Wash.  309];  Melia  v.  Sim- 
Ala.  265;  Shephard  v.  Rhodes,  60  III.  mons,  45  Wis.  334.  See  alao  Lancaster 
301;  Schluter  v.  Bowery  Sav.  Bank,  v.  Washington  L.  Ins.  Co.,  62  Mo.  121; 
117  N.  Y.  125.  See  also  Meek  v.  Alii-  Johnson  v.  Beazley,  65  Mo.  250.  Com- 
son,  67  111.  46;  Taylor  v.  Tibbatts,  13  pare  Renner's  Estate.  6  Pa.  Dist.  84. 
B.  Mon.  (Ky.)  177.  The  order  appoint-  4.  See  for  instance  Sims  t^.  Waters, 
ing  an  administrator  need  not  show  65  Ala.  442,  pointing  out  that  such 
that  the  deceased  died  intestate.  Brien  was  the  character  of  probate  courts  in 
V.  Hart,  6  Humph.  (Tenn.)  T31.  Alabama  prior   to  the  Constitution  of 

The  Kecoisity  of  Administration  is  a  1868;    Townsend  v.  Gordon,   19  Cal. 

fact    conclusively   presumed    in    like  188,  and  Irwin  v,  Scriber,  18  Cal.  500, 

manner  on  collateral  attack.     Stewart  pointing  out  the  change  made  in  re- 

V,  Smiley,  46  Ark.  373;  Wilcox  v.  Wil-  gard  to  the  California  probate  coaris 

mington  City  R.  Co.,  (Del.   1898)  42  by  the  Act  of  March  27,  1858;  Maybin 

Atl.  Rep.  704;  Langsdale  &.  Woollen,  v,  Knighton,  67  Ga.  103,  showing  the 
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Whoro  tlie  Boeord  AffirmatiToly  Diiolooeo  a  Want  of  Joriadietioii,  the 
appointment  of  an  administrator  may  always  be  collaterally 
attacked.^ 

Conoamnt  Administratioiis. —  There  cannot  be  at  the  same  time  and 
in  the  same  jurisdiction  two  valid  administrations  of  the  same 
estate ;  *  and  where  the  record  of  appointment  of  an  administrator 


change  made  by  the  code,  which  abol- 
ished the  doctrine  applied  in  Griffith 
V.  Wright,  i8  Ga.  173. 

In  Florida  the  record  and  proceedings 
of  the  probate  court  must  disclose 
jurisdiction  or  its  orders  ivill  be  void 
on  collateral  attack.  Epping  z/.  Rob- 
inson, 21  Fla.  36.  But  see  Robinson 
V,  Epping,  24  Fla.  237;  Hart  v,  Bost- 
wick,  14  Fla.  162;  Emerson  v.  Ross,  17 
Fla.  22. 

Xiiaisiippi.  —  In  Vick  v,  Vicksburg, 
I  Hof¥.  (Miss.)  379,  it  was  held  that  the 
probate  court  was  one  of  limited  juris 
diction  and  that  its  aulhority   to  act 
must  appear  on  the  record. 

In  Bliodo  Island  the  probate  courts 


See  also  the  cases  cited  in  the  follow- 
ing  notes. 

"It  is  essential  to  the  validity  of 
a  grant  of  administration  de  bonis 
non  that  the  preceding  administration 
should  have  become  vacant  by  the  res- 
ignation, removal,  or  death  of  the  ad- 
ministrator."    Sims  V,  Waters,  65  Ala. 

443. 

In   Ryno  v,  Ryno,  27  N.  J.  Eq.  524, 

the  court  said:     "  Here  there  are  two 

parties,  each  claiming  to  be  the  legal 

representative,     »    •    »    one  holding 

general  letters  testamentary,  the  other 

general  letters  of  administration,  both 

granted  by  the  same  tribunal  having 

full  jurisdiction  in  the  premises.     Such 


are   of  limited  jurisdiction,   and    the  claims    are    totally   inconsistent    and 

appointment  of  an  administrator  in  a  irreconcilable,    and    cannot    both    be 

probate    district    other  than    that    in  valid.*' 

which  the  deceased  last  resided  is  void  Execntor  and  Ailministrator  Pendente 
on  collateral  attack.  People's  Sav.  Lite.  —  "Where  the  will  has  been  ad- 
Bank  V.  Wilcox,  15  R.  I.  258.  milted  to  probate  and  letters  testamen- 
1.  Boynton  v.  Nelson,  46  Ala.  501;  tary  actually  granted,  the  executors 
Griffith  V.  Wright,  18  Ga.  173;  Moore  have  qualified,  and  their  letters  remain 
V.    Philbrick,   32    Me.    102;     Missouri  unrevoked,  the  Orphans'  Court  have 


PiC.  R.  Co.  V.  Bradley,  51  Neb.  596; 
Elgutter  V.  .Missouri  Pac.  R.  Co.,  53 
Neb.  748;  Slade  v.  Washburn,  3  Ired. 
L.  (N.  Car.)  557:  Tryon  w.  U.  S.,  32  Ct. 
CI.  425. 

2.  Alabama.  —  Beasley  v,  Howell, 
117  Ala.  499;  Cummingst/.  Edmunson, 
5  Port.  (Ala.)  145. 


no  power  to  appoint  an  administrator 
pendente  lite.**  Munnikhuysen  v.  Ma- 
graw,  35  Md.  290. 

In  an  Action  by  an  Administrator  de 
Bonis  Hon  on  the  administration  bond 
of  his  predecessor,  the  plaintifif's  com- 
plaint showed  that  prior  to  his  own 
appointment  there  had  been  two  joint 


California.  —  Matter  of  Griffith,  84  administrators,  and  that  the  letters  of 

Cal     107;    Schroeder  v.  Superior  Ct.,  one  of  them  had  been  revoked,  but  it 

70  Cal.    343;  Keane's  Estate,  56  Cal.  failed  to  show  what  had  become  of  the 

407;  Matter  of  Hamilton,  34  Cal.  464;  letters  of  the  coadministrator.     It  was 

Haynes  v.  Mecks,  20  Cal.  288.  held  that  a  judgment  in  favor  of  the 

Connecticut. — Terry's    Appeal,     67  plaintiff  could   not  be  sustained,  since 


Conn.  181;  Davis  v.  Weed,  44  Coon. 
577;  Ames's  Appeal,  39  Conn.  254. 

Florida.  —  Epping  v.  Robinson,  21 
Fla.  36. 

Indiana.  —  Landers  v.  Stone,  45  Ind. 

404. 

Kentucky.  —  White  v.  Brown,  7  T. 
B.  Mon.  (Ky.)446. 

Maryland.  —  Munnikhuysen  v.  Ma- 
graw,  35  Md.  280. 

Mississippi.  —  Wat  kins  v.  Adams,  32 
Miss.  333. 

Tennessee* — Lewis  ».  Brooks,  6 
Yerg.  (Tenn.)  167. 


the  complaint  conclusively  showed 
that  the  plaintiff  was  not  lawfully  ap- 
pointed.    Stats  V.  Green,  65  Mo.  528. 

Qaaliflcation  of  Bnle.  —  Letters  of 
special  administration  granted  to  one 
person  may  subsist  concurrently  with 
a  grant  of  general  administration  to 
another.  Jordan  v.  Polk,  i  Sneed 
(Tenn.)  430.  See  also  SprinjL|:s  v. 
Erwin,  6  Ired.  L.  (N.  Car.)  30,  inti- 
mating that  letters  of  limited  admin- 
istration might  coexist  with  letters 
testamentary. 

Letters  of  administration  with   the 
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is  silent  as  to  the  existence  or  nonexistence  of  a  prior  adminis- 
tration, the  appointment  may  be  collaterally  attacked  by  proof 
that  there  was  no  vacancy  in  the  administration.^     But  in  the 

will  annexed,  if  granted  before  the  re-  of  prior  letters  unrevoked.     Power  v. 

nunciation  of  the  executor  and  before  Speckman,    126   N.    V.  357;    More  v. 

the  issuance   of  letters  testamentary.  Finch,  65  Hun  (N.  Y.)  404. 

are  voidable  upon  I  he  application  of  Sevocation    of   Prior  Letten  Void  or 

the  executor,  but  in  the  United  States  Voidable. —  In  consequence  of  the  doc- 

(ihough  it  is  differeni  in  England)  they  trine  stated  in  the  text  it  often  becomes 

are    not    void    on    collateral    attack,  important  to   determine   whether  ihe 

Baldwins/.  Buford,  4  Yerg.  (Tenn.)  z6.  removal  of   a  prior  representative  01 

1.  Alabama,  —  Beasley  v,  Howell,  revocation  of  his  letters  was  valid. 
117  Ala.  499;  Bean  v.  Chapman,  73  voidable,  or  void;  for  if  the  revocation 
Ala.  T40;  Allen  v.  Kellam,  69  Ala.  442;  or  removal  was  valid,  or  If  it  was 
McDowell  V,  Jones,  58  Ala.  25;  irregular  but  merely  voidable,  the  ad- 
Hooper  V,  Scarborough.  57  Ala.  510;  ministration  was  vacant  and  a  second 
Nelson  v.  Boynton,  54  Ala.  368;  Gray  grant  of  administration  is  valid. 
V,  Cruise,  36  Ala.  559;  Rambo  v.  Clancy  v,  Stephens,  92  Ala.  577;  Col- 
^ysLtt,  32  Ala.  363;  Matthews  v,  Dou-  tart  v,  Allen,  40  Ala.  155;  Mathews  v. 
thitt,  27  Ala.  273.  Durkee,  34  Fla.   559.     See  also  Steen 

California,  —  Haynes  v,   Meeks,   20  v,   Bennett,   24  Vt.   303:    Goff  v.  Nor- 

Cal.  288.  folk,  etc.,   R.   Co.,  36  Fed.   Rep.  299; 

Illinois,  —  Munroe  v.  People,  102  111.  Harrison  v,  Clarke,  20  Hun  (N.  Y.)  404. 

408.  On  the  other  hand,  if  the  revocation  or 

New  Jersey.  —  Quidort  v„  Pergeanx,  removal  was  void  the  second  grant  is 

18  N.  J.  Eq.  472.  void.     McDowell  v.  Jones,  58  Ala.  25; 

North   Carolina, — In   re    Bowman,  Godwin  z^.  Hooper,  45  Ala.  613;  Mun- 

121  N.  Car.  373;  Springs  v,  Erwin,  6  roe  v.   People,    102  III.  408;   Flinn  v, 

I  red.  L.  (N.  Car.)  27.  Chase,   4  Den.  (N.   Y.)  85.    See  also 

Tennessee.  —  Lewis     v.     Brooks,     6  Humes  t/.  Cox,  i  Pin.  (Wis.)  551.     And 

Yerg.  (Tenn.)  167.  generally  as  to  the  validity  of  proceed- 

United  States,  —  Holmes  v,  Oregon,  ings  for  revocation  or  removal  see  j#f- 

etc,  R.  Co.,  5  Fed.  Rep.  523.  /ra,  IV.  Revocation  of  Appointment  or 

Contra.  —  Culver  v.  Hardenbergh,  37  Removal  from  Office 
Minn.  235,  wherein,  after  showing  the  Prior  Appointment  Void  or  Voidable.  — 
exclusive  and  general  character  of  the  If  the  original  grant  of  letters  was 
jurisdiction  of  the  probate  court  as  con-  voidable  but  not  void,  it  must  beset 
ferred  by  the  Minnesota  Constitution  aside  before  a  valid  grant  to  another 
and  statute,  the  court  said:  ''  It  fol-  can  be  made.  Matter  of  Griffith,  84 
lows  that  if  the  court  should  remove  Cal.  107.  See  also  Holmes  v.  Oregon, 
or  discharge  an  administrator  in  a  etc.,  R.  Co.,  5  Fed.  Rep.  523;  Fisher 
case  or  for  a  cause  not  made  by  stat-  v.  Bassett.  9  Leigh  (Va.)  119.  But  if 
ute  a  case  or  cause  for  removal  or  dis-  the  original  grant  was  void,  though 
charge,  or  if  it  should  appoint  a  new  unrevoked,  it  constitutes  no  impedi- 
administrator  when  the  statute  does  ment  to  a  subsequent  grant  of  letters, 
not  authorize  it,  the  proper  objection  Ex  p.  Barker,  2  Leigh  (Va.)  719. 
to  the  proceeding  is  not  that  there  When  Bevooation  of  Prior  Appointment 
is  want  of  jurisdiction,  but  that  it  is  UnneoeBsarj.  —  When  the  letters  of  ad- 
error  or  irregularity,  and  the  remedy  is  ministration  granted  to  a  sheriff  virtute 
by  appeal.*'  Accordingly  it  was  there  officii  expire  with  his  official  term,  no 
held  that  a  probate  sale,  duly  con-  order  of  revocation  is  necessary  in 
firmed,  which  was  made  by  an  ad-  order  to  create  a  vacancy  and  sustain 
ministrator  who  was  appointed  when  the  validity  of  an  appointment  of  an 
there  was  already  a  legal  administrator  administrator  </r  bonis  non,  Landford 
in  office  could  not  be  declared  invalid  v.  Dunklin,  71  Ala.  594.  And  in  Mc- 
on  collateral  attack.  Cauley  v.  Harvey,  49  Cal.  497,  it  was 

In  Hew  York,  by  virtue  of  Code  Civ.  held  that  the  appointment  of  an  ad- 
Pro.,  §  2591,  declaring  the  conclusive  ministrator  with  the  will  annexed, 
character  of  letters  of  administration,  upon  the  discovery  of  a  will,  super* 
a  grant  of  letters  cannot  be  collaterall  v  seded  per  se  all  former  administrations, 
impeached  by  showing  the  existence  See  also  M'Laurin  v.  Thompson,  Dud' 
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absence  of  such  proof  a  vacancy  will  be  presumed  and  need  not 
be  recited  in  the  second  grant  of  administration.^ 

(2)  For  Irregularities.  —  Mere  irregularities  in  the  proceedings 
after  jurisdiction  has  attached  do  not  affect  the  validity  of  the 
proceedings  on  collateral  attack,  whether  the  court  be  regarded 
as  of  general  or  of  only  limited  jurisdiction.*  Collateral  attack 
for  various  specific  defects  has  been  incidentally  noticed  in  pre- 
ceding sections.* 

2.  Application  for  Original  or  Ancillary  Letters  Testamentary.  — 
Original  Letters  Testamentary  are  usually  granted  in  connection  with 
an  application  for  probate  of  the  will.*  Where  the  testator 
appoints  as  executor  one  who  is  recognized  by  the  common  law 
or  by  statute  as  capable  of  accepting  and  performing  the  duties 
of  such  trust,  the  probate  court  cannot  reject  the  person  so 
appointed,  or  refuse  to  approve  the  appointment,  except  in  cases 
where  the  law  has  specially  so  provided.*     Letters  testamentary 

ley  L.  (S.  Car.)  335,  where  the  prior  with  the  will  annexed,  the  court  said: 

administrator     had     left     the    state;  '*  If,  therefore,  the  letters  show  that 

Bailey  r/.  Scott,  13  Wis.  618,  where  the  there  is  a  will,  and  the  existence  of  an 

recitals  in  the  order  of  appointment  executor  be  unlcnown,  or  before   his 

impliedly  revoked  the  prior  adminis-  renunciation,  the  court  cannot  grant 

tration.  letters  of  administration  with  the  will 

EstoppeL  —  If  an  administrator  ac-  annexed.  If  they  do,  the  letters  are 
cepis  letters  of  administration  de  bonis  void,  and  confer  no  authority  or  power 
non  jointly  with  another,  he  is  estopped  upon  the  administrator."  Citing  Abram 
to  deny  that  his  sole  administration  v,  Cunningham,  2  Lev.  182;  Grays- 
was  vacant.  Turner  v,  Wilkins,  56  brook  v.  Fox,  Plowd.  276;  Mitchell  r. 
Ala.  173.  Adams,  i  Ired.  L.  (M.  Car.)  302. 

\,  Alabama,  —  Wolffe  z^.  Eberlein,  74  3.  Watson  v,  Collins,  37  Ala.  587; 
Ala.  99;  Bean  v.  Chapman,  73  Ala.  Barclay  v.  Kimsey,  72  Ga.  725;  Glen- 
140.  62  Ala.  58;  Morgan  v,  Casey,  73  denning  v,  McNutt,  i  Idaho 592;  Vinet 
Ala.  222;  Burke  z/.  Mutch,  66  Ala.  568;  9.  Bres,  48  La.  Ann.  1254;  Clark  v, 
Sims  V.  Waters,  65  Ala.  442;  Chappell  Pishon,  3c  Me.  503;  Emery  v.  Hildreth, 
V.  Williamson,  49  Ala.  153;  Godwin  v.  2  Gray  (Mass.)  228;  Cook  v,  Steven- 
Hooper,  45  Ala.  613;  Ragland  t/.  King,  son,  30  Mich.  242;  Woods  z\  Monroe, 
37  Ala.  80;  Gray  v.  Cruise,  36  Ala.  17  Mich.  23d;  Leonard  v,  Cameron,  39 
559.  Miss.  419;  Kelly  v.  West,  80  N.  Y.  139; 

California,  —  Jennings  v.  Le  Breton,  Templeton  v,  Ferguson,  89  Tex.  47; 

80  Cal.  9:  Matter  of  Allen.  78  CaJ.  581.  Fisk  v,  Norvel.  9  Tex.  13;  fiutcheson 

Kentucky.  —  Warfield   v.   Brand.    13  v.   Priddy,  12  Gratt.  (Va.)  85 ;  State  t;. 

Bush  (Ky.)  77.  Ayer.  17  Wash.  127. 

Louisiana. — Garrett  v.    Boeing,  68        3.  See  supra^  p.  827;  p.  827,  note  6; 

Fed.    Rep.   51,   declaring  the  law  of  p.  828,  note  7;  p.  830;  p.  830,  note  10; 

Louisiana.  pp.  831,  832,  833. 

Mississippi,  —  Gray    v,     Harris,    43        4.  As  to  applications  for  probate  of 

Miss.  421.  wills,  see  article  Probate  and  Contest 

Missouri,  —  Macey  v.  Stark,  116  Mo.  of  Wills,  vol.  16,  p.  091. 
499.  5*  Kidd  V,  Bates,  (Ala.   1898)  23  So. 

Vermont,  —  Steen  v,  Bennett,  24  Vt.  Rep.  735;  Matter  of  Bauquier,  88  Cal. 

303.  302;    Smith's    Appeal,  6r   Conn.   426; 

Wisconsin,  —  Finch  v,  Houghton,  19  Berry  v.    Hamilton,  12  B.  Mon.  (Ky.) 

Wis.  149.     See  also  Oakes  v.  Buckley,  191;    McGregor  v,  McGregor.  3  Abb. 

49  Wis.  592.  App.  Dec.  (N.  Y.)  92.     See  also  Matter 

Letters    Baising    Presumption    of   In-  of  Maxwell,  3  N.  J.  Eq.  611;  Griffith  r. 

▼alidity.  —  In  Springs  v,  Erwin,6  Ired.  Frazier,  8  Cranch  (U.  S.)  9;  Pickering 

L.  (N.  Car.)  27,  a  collateral  attack  on  v,   Welti ng,   47   Iowa  242;  Matter  of 

the  validity  of  letters  of  administration  Hickman,  loi  Cal.  609. 
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issued  to  a  different  person  are  absolutely  void.* 

Andllary  Letters  Testamentary  are  usually  issued  on  an  application 
for  admission  of  a  foreign  will  to  domestic  record  or  probate.* 
Unless  the  foreign  executor  has  renounced  his  privilege,  ancillary 
letters  will  be  issued  to  him  very  much  as  a  matter  of  course.' 

3.  Letters  Testamentary  or  of  Administration.  —  The  testimonial 
given  by  the  court  to  the  executor  or  administrator  that  it 
has  adjudicated  him  to  be  the  executor  or  appointed  him 
administrator,  as  the  case  may  be,  constitutes  what  are 
termed  letters  of  administration.*     Their  issuance  is  a  ministerial 

1.  Blakely  t^.  Frazier,  20  S.  Car.  145.  dence  must  be  produced,    since   they 

**  There  is  no  such  thing  at  common  presuppose  and  depend  on  an  appoint- 

laiv  as  a  court  appointing  an  executor  ment,  as  much  as  an  execution  does 

of  a  will.     That  office  can  only'be  con-  upon  a  judgment."     Remick  v,  But- 

ferred  by  a  testator.     If  the  executor  terheld,  31  N.  H.  84. 

named  in  the  will  dies  or  will  not  act,  "  The  letters  of  administration  do 

the  court  appoints  an  ad miniairator  as  not  contain  any   matter  distinct  from 

it  does  in  cases  of  intestacy,  only  in  the  record.     They  are  a  mere  copy  of 

the  former  he   is  administrator   with  it,  with   the  addition  only  of  a  certifi- 

the   will  annexed.*'     Butler's  Succes-  cate  that  they  are  a  copy,  verified  by 

sion,  30  La.  Ann.  890.  the  seal  of  the   court."     Hoskins  v. 

8.  As  to  proceedings  on  such  appli-  Miller,  2  Dev.   L.  (N.  Car.)  360.     See 

cations  see  article  Probate  and  Con-  also  Springs   v,  Erwln,  6  I  red.  L.  (N. 

TEST  OF  Wills,  vol.  16.  p.  lolbb  et  seq.  Car.)  27;  Sawyer  w.  Dozier,  5  Ired.  L. 

As  to  the  requisites  of  the  application  (N.  Car.)  loi;  Smith  v.  Mabry,  7  Yerg. 

in  general  see  supra^  p.  829.     As  to  the  (Tenn.)  26. 

requisites  of  an  application  for  anciU  In  lUnnesota  *'  letters  testamentary 

lary  letters  testamentary  in  New  York  are  in  fact  as  well  as  in  form  an  order 

see  Thompson'siEstate*  (Surrogate  Ct.)  of  appointment."     Mumford  r.   Hall, 

I  Civ.  Pro.  (N.  Y.)264;  Brown  v.  Lan-  25  Minn.  347. 

don,  30  Hun  (N.  Y.)  57;  Matter  of  Gil-  Appending  Copy  of  Will.  —  In  Gran- 

leran,  50  Hun  (N.  Y.)  399:  Winning-  bery  z/.  Mhoon,  i  Dev.  L.  (N.  Car.)  456, 

ton's    Estate,   (Surrogate   Ct.)   i   Civ.  the  court  said:  "  It  is  wholly  unneces- 

Pro.  (N.  Y.)267;  and  as  to  proceedings  sary  to  append  a  copy  of  the  will  to  such 

thereon  see  Gavin's  Estate,  (Surrogate  a  testimonial." 

Ct.)  15  Civ.  Pro.  (N.  Y.)  390.  In  Diamond  v.  Shell.  15  Ark.  26,  the 

8.  Lawrence's  Appeal,  49  Conn.  421.  court  said:  "A  copy  of  the  will  accom- 

4.  Apperson  v,  Bolton,  29  Ark.  418;  panies  the  letters;   but  as  the  granting 

Ovvings  V,  Beall,  i  Litt.  (Ky.)257;  Car-  of  them  presupposes  the  establishment 

Ion's  Succession,  26  La.  Ann.  329;  Vo-  of  the  will  by  the  adjudication  of  the 

gel's    Succession,    20    La.    Ann.    81;  proper  court,  the  proofs  and  examina- 

Mangun  v,  Webster,  7  Gill  (Md.)  78;  tions  which  have  been  taken  in  support 

Granbery  v,  Mhoon,  i  Dev.  L.  (N.  Car.)  cf  it  do  not  necessarilv  form  any  part  of 

456.  the  letters." 

"  The  letters  of  administration  are  The  Official  Seal  of  the  Conrt  should  be 

only  the  evidence  that  the  power  has  affixed  to  a  paper  purporting  to  contain 

been  conferred."     Clark  v.  Tabor,  22  letters,  if  the  court  is  required  by  law 

Vt   595.  to  have  a  seal.     Tuck  v.  Boone,  8  Gill 

"  Letters  testamentary  and  letters  of  (Md.)  187,  But  letters  without  a  seal 
administration  may,  perhaps,  be  re-  are  admissible  if  the  court  is  not  re- 
garded as  in  the  nature  of  the  com-  quired  to  keep  a  seal.  Ponder  v, 
missions  issued  to  civil  and  military  Shumans,  80  Ga.  505.  See  further  as 
officers,  which  seem  to  be  always  re-  to  necessity  of  a  seal,  in/ra^  p.  845, 
garded  as  competent  evidence  that  the  note  4. 

appointments   have   been   duly   made  The  Signatare  of  the  Clerk  is  unneces- 

according  to  the  provisions  of  the  con-  sary  where  the  letters  are  otherwise  in 

stilutionorof  the  laws.     *    *    *    Such  due   form    and    authenticated    by   the 

commissions  constitute  an  exception  to  official  seal,  if  the  law  docs  not  require 

the  ordinary   rule   that   the   best  evi-  the  clerk's  signature.     Post  v.  Caulk, 
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act ;  *  they  cannot  enlarge  the  power  conferred  by  the  order  of  the 
court,*  and  in  most  of  the  states  they  are  unnecessary  in  order 
to  enable  the  executor  or  administrator  to  exercise  his  official 
functions.^  But  in  some  states  the  statutes  expressly  provide 
for  the  issuance  of  letters  testamentary  or  of  administration,  and 
prescribe  the  form  thereof,^  and  it  has  been  held  that  in  such  a 
case  the  letters  constitute  the  only  authority  to  act.* 

3  Mo.  35.    See  also  Witzel  v.  Pierce,  to  exercise  his    functions,    and    that 

22  Ga.  112.  until  such  issuance  he  is  without  legal 

Poesesiioii  of  Letters  by  the  person  to  authority.     We  are  of  opinion  that  an 

whom  they  purport  to  be  granted  is  at  executor  derives   his  authority   from 

l:a5t/W/«a/ar»V  presumption  of  deli V-  the   judgment    ordering   the    registry 

ery.     McNair  v.  Dodge,  7  Mo.  404..  and  execution  of  the  will,  and  appoint- 

1.  Glover  v,  Lyon,  57  Ala.  365;  Glen-  ing  or  confirming  the  executor,  and 
denning  v,  McNuit,  x  Idahj  592,  hold-  thac  the  letters  testamentary  ate 
ing  that  letters  issued  on  Christmas  are  merely  the  evidence  establishing  that 
admissible  though  the  statute  forbids  the  executor  has  been  duly  qualified  to 
the  transaction  of  judicial  business  on  act,  by  judgment,  by  taking  the  oath, 
that  day;  Pickering  v,  Weiting,  47  and  by  giving  bond,  if  one  was  re- 
lojva  242:  Citizens' Bank  r.  Rhuiasel,  quired  under  the  law.  The  production 
67  Iowa  316.  of  such   letters  dispenses    the    party 

2.  Pickering  v.  Weiting,  47  Iowa  from  showing  that  the  prerequisites  of 
24();  State  v.  Price,  21  Mo.  434.  S^e  the  law  have  been  complied  with;  but 
also  Lawson  v,  Mosely,  6  La.  Ann.  7x>.  in  (he  absence  of  letters  he  may  show 

Letters  issued  to  one  person  under  the  judgment,  the  oath  of  office,  and 

an  order  directing  them  to  issue   to  the  bond." 

another  are  absolutely  void.     Matter  Pnblio  Administrator.  —  In  Beckett  v. 

of  Frey,  52  Cal.  658.  Selover,  7  Cal.  215,  and  Abel  v.  Love, 

3.  Hosey  e/.  Brasher,  8  Port.  (Ala.)  17  Cal.  233,  it  was  held  that  since  no 
559;  Thompson  v,  Bondurant,  15  Ala.  bond  or  oath  was  required  by  law  as 
346,  holding  that,  at  least,  one  who  a  condition  precedent  to  the  grant  of 
gives  a  bond  as  administrator  under  administration  to  a  public  administra- 
an  order  oi  appointment  is  estopped  to  tor,  it  was  not  necessary  to  issue  letters 
deny  that  letters  were  issued  to  him  as  of  administration  in  pursuance  of  an 
directed  in  the  order;  Apperson  v,  order  appointing  him.  The  case  last 
Bjlton,  29  Ark.  418;  Davis  v.  Turner,  cited  intimated  that  letters  were  not 
21  Kan.  131 ;  State  v.  Price,  21  Mo.  necessary  to  authenticate  the  title  of 
434;  Granbery  v,    Mhoon,   i    Dev.  L.  any  administrator. 

(N.  Car.)  456;  Beeber's  Appeal,  99  Pa.  4.  See  for  instance  Code  Civ.  Pro. 

St.    596;    Smith    V.    Mabry,    7    Yerg.  Cal.,  §g  1356,  1360  ^/j^^.,  1375.  which 

(Tenn.)  26;  Clark  v.  Tabor,  22  Vt  595.  provisions  require  the  seal  of  the  court 

See  also  Davis  v,  Shuler,  14  Fla.  438;  to  be  affixed.     But  the  seal  need  not  be 

Huling    V,    Fort,   2    Litt.   (Ky.)    193;  affixed  at  the   particular    place  indi- 

Hoover  t/.  Sellers,  5  La.  Ann.  181;  Ford  cated  in  the  form.     Sharp  v.  Dye,  64 

V,  Mills,  46   La.   Ann.  331;  Marcy  v,  Cal.  9.     And  on  collateral  attack  the 

Marcy,  6  Met.  (Mass.)  360;  Wright  v,  absence  of  a  seal  is  not  fatal  where  the 

Mongle,  10  Lea  (Tenn.)  38.  letters  recite  that  the  seal   is   affixed 

And  for  the  same  rule  in  respect  of  and  the  court  whence  they  emanated 

letters    of     guardianship    see    article  has  made  orders  impliedly  recognizing 

Guardians,  vol.  9.  p.  909.  their  authenticity.     See  also  Mumford 

In  Vogel's  Succession,  20  La.  Ann.  v.    Hall,   25   Minn.   347;    Caraditie   v. 

82,  the  court  said:  *'  It  is  admitted  that  Balfour,  Walk.  (Miss.)  532;  Werbiskie 

the   will  in   which    plaintiff    was  ap-  v,  McManus^3i  Tex.  116. 

pointed   was  duly  probated,  and   the  5.  Call   v,   Ewing,    i    Blackf.  (Ind.) 

plaintiff  confirmed  and  sworn  as  execu-  301;    Aldrich    v.    Willis,    55   Cal.   81; 

tor,  but  that  letters  testamentary  were  Werbiskie  v.  McManus,  31  Tex.   116, 

never  issued;  hence  it  is  contended  on  where  the  court  quoted  the  statutory 

the  pan  of  the  defendants  that  such  provisions  and  said:  *' The  order  of  the 

letters  must  be  viewed  in  the  light  of  court    making    the   appointment  and 

commission,  authorizing  the  appointee  the  execution  of  a  bond  and  the  taking 
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n.   BSKUHCIATIOH  AKB  BeBIGHATIOH  —  BamuisUtioiL  —  A    person 

named  as  executor  in  a  will  may,  before  acceptance  of  the  office, 
renounce  the  executorship  by  act  of  record  or  by  matter  inpais^ 
and  may  retract  his  renunciation  before  administration  with  the 
will  annexed  is  granted  *  or  before  letters  are  granted  to  a 
coexecutor.*  While  neglect  to  qualify  may  be  regarded  as  a 
declination,  the  more  orderly  course  is  to  signify  such  refusal  by 
filing  a  written  renunciation  with  the  court.' 

BMlgnation.  -— '  At  common  law  an  executor  or  administrator  has 
no  absolute  right  to  resign  after  acceptance  of  the  triist,  and 
there  is  a  conflict  of  authority  as  to  the  power  of  the  court  to 
permit  him  to  do  so.  By  statute  in  many  of  the  states  he  may 
be  allowed  to  resign,  but  usually  only  upon  notice  of  such  inten- 
tion, settlement  of  his  accounts,  and  a  delivery  of  assets  in  his 
hands."* 

lU  BoKD  AKD  Oath  —  1.  As  Bequisite  to  Validity  of  Appointment 
or   Letters  —  General   Beqvirement.  —  Upon   the  appointment  of   an 

the  oath  do  not  make  a  person  ex-  defendant  was  daly  appointed  admio- 
ecutor  or  administrator  of  an  estate,  istrator  on  a  day  named  was  held  in- 
After  all  this  was  done,  the  court  sufficient  without  an  allegation  that 
might  very  properly  refuse  to  grant  letters  of  administration  were  granted 
letters  of  administration, either  because  to  him.  The  court  said  that  the  ad- 
the  court  might  not  be  satisfied  with  ministrator  was  not  authorized  to  act 
the  mental  or  moral  capacity  of  the  ap-  until  he  had  filed  a  bond,  and  appar- 
piicantor  with  the  ofifered  bond.  Until  ently  regarded  the  letters  of  adminis> 
the  actual  issuance  of  the  commission  tration  as  indispensable  to  show  such 
as  required  by  the  statute  the  appH-  qualification. 

cant  was  not  administrator."  See  also  1.  For  a  full  discussion  of  the  sub- 
Dale  r.  Roosevelt,  8  Cow.  (N.  Y.)  333;  ject  see  Am.  and  Eng.  Encyc.  of  Law 
Matter  of  Richardson,  (Surrogate  Ct.)  (2d  ed.),  title  Executors  and  Administra' 
8  Misc.  (N.  Y.)  140;  Beach  v.  King,  17  tors^  vol.  11,  p.  l^^et  seq. 
Wend.  (N.  Y.)  197;  Otto  v,  Regina  3.  Matter  of  True,  120  Cal.  353. 
Music  Box  Co.,  87  Fed.  Rep.  511,  8.  Ramp  v.  McDaniel,  12  Oregon 
where,  in  a  bill  in  equity  by  an  admin-  113;  Solomon  </.  Wixon,  27  Conn.  526; 
istrator,  the  plaintiff's  allegation  of  his  Ayres  v.  Weed,  16  Conn.  291.  See 
appointment  in  New  York  without  al-  also  Thompson  v.  Meek,  7  Leigh  (Va.) 
I^Rin?  the  grant  of  letters  of  admin-  419. 

istration     was     held     insufficient    on  4.  See  Am.  and  Eng.  Encyc.  of  Law 

demurrer,    the  court    saying:     **  The  (2d  ed.),  title  Executors  and  Adminis' 

mere  designation   or   appointment  of  trators^  vol.  11,  p.  811  etseq, 

one  to  act  as  administrator  is  but  an  Collateral  Attack  on  Order  Aooepting 

interlocutory  order,   and    confers    no  Sesignation.  —  On  collateral  attack   it 

powers  upon  the  appointee.     It  is  tut  is  no  objection  that  an  order  accept- 

a  preliminary  step  to  the  final  act  of  ing  resignation  contains  no  recital  of 

granting  the  letters  of  administration,  notice  to  the  next  of  kin.     Barnes  v, 

which  issue  lo  the  person   appointed  Underwood,   54   Ga.   92.     But   if  the 

when  he  shall  have  given  bond  for  the  record   affirmatively    shows   that    the 

faithful  performance  of  his  duties  or  court  had   no  jurisdiction,  the  order 

otherwise    comply    with   the  require-  is  a  nullity.     Head  v.  Bridges,  67  Ga. 

ments  of  the  court."  227,  where  the  proceedings  showed  on 

In  Wells  V,  Applegate,   10  Oregon  their  face  that  no  notice  was  given. 

5/9,  an  action  against  an  administra-  See  further  as  to  presumptions  in  favor 

tor,  the  statute  providing  that  no  such  of   the   regularity  of  the    proceeding 

action   could   be   brought   until  "  the  when  collaterally  attacked,  Lucas  v. 

expiration   of    six    months    from    the  Todd,  28  Cal.  182;  Laco  v.  Commercial 

granting  of  letters  testamentary  or  of  Bank,  70  Cal.  339;  Veach  r.  Rice,  131 

administration,"  an  allegation  that  the  U.  S.  293. 
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administrator  a  bond  for  the  faithful  discharge  of  his  duties  is 
universally  required;  and  in  the  United  States  executors  are 
also  usually  required  to  give  a  bond  unless  the  will  dispenses 
with  it.  Both  executors  and  administrators  are  required  to  take 
an  oath  of  office.* 

Collateral  Attack  for  OmiBsion.  —  In  some  jurisdictions  the  failure  to 
give  a  bond  or  take  the  oath  as  required  by  law  is  held  to  render 
the  appointment  void  and  the  official  acts  of  the  executor  or 
administrator  invalid  on  collateral  attack;*  but  generally  the 
irregularity  is  not  regarded  as  fatal  in  any  other  than  a  direct 
proceeding.* 

1.  As  to  qualification  by  giving  bond  Connor,  79  Cal.  14;  Pryor  v,  Downey, 
and  talcing  oath  see  generally  Aoi.  and  50  Cal.  388;  Aidrich  v.  Willis,  55  CaL 
Eng.  Encyc.  of  Law  (2d  ed.),  title  Execu-  81.  See  further  to  the  point  that  issu- 
iors  and  Administrators,  vol,  11,  ftp,  Sog  ance  of  letters  testamentary  presup- 
et  seq,,  %t2  et  seq.  poses    proper   qualification,    Mattison 

The  Approval  of  the  Bond  by  the  pro-  v.   Childs,   5   Colo.   78;    Diamond    v, 

bate    court    is    not    essential    to    its  Shell.  15  Ark.  26;  Slagle  v,  Entrekin, 

validity.       Brown   v.    Weatherby,    71  44  Ohio  St.  637;  Aiken  t^.  Coolidge,  12 

Mo.  Z52;  State  v.  Farmer,  54  Mo.  439.  Oregon  244;    Rindge  v,   Oliphini,   62 

And  a  statute  expressly  requiring  such  Tex.  682. 

approval  does  not  render  letters  issued        Disqaalifloatioii  of  Surety.  —  Where  the 

without  it  void   on  collateral  attack,  court  expressly  adjudges  the  bond  to 

Cameron  v,  Cameron,  15  Wis.  i.  be  sufficient   the   validity  of   the   ap- 

2.  For  cases  expressly  holding  that  pointment  cannot  be  collaterally  at- 
the  omission  renders  the  acts  of  the  tacked  on  the  ground  that  the  surety 
personal  representative  void  on  col-  was  in  fact  a  nonresident  and  there- 
lateral  attack,  or  apparently  inclining  fore  was  disqualified.  Johnson  v, 
to  that  opinion,  see  Questi  v.  Rills,  8  Clark,  18  Kan.  167. 

Mart.  N.  S.  (La.)  581;  Picquet,  Appel-  Failure  to  Give  a  Bond  until  After  the 

lant,  5  Pick.  (Mass.)  65  [compare  Bald-  iMoance  of  Letters  will  not  invalidate 

win  V,  Standish,  7  Cush.  (Mass.)  207];  subsequent  acts.     Ions   v,    Harbison, 

Heydock  v.  Duncan,  43  N.  H.  95;  Tap-  112  Cal.  260. 

pan  V,  Tappan,  24  N.  H.  400;  Morgan  Qnalifioation  Before  Appointment. —  It 

V.    Dodge,   44   N.   H.   255;  Crozier  v.  is  no  objection    that   the    bond    was 

Goodwin,  i  Lea  (Tenn.)  125;  Feltz  v,  signed  and  oath  taken  before  appoint- 

Clark,  4  Humph.  (Tenn.)  79.  ment.    Morris  v,  Chicago,  etc,,  R.  Co., 

In  Beeber's  Appeal,  99  Pa.  St.  596,  65  Iowa  727. 
the  court  said:  '*  The  failure  of  an  ad-  Estoppel.  —  One  who  has  received 
ministrator  who  has  in  other  respects  letters  testamentary  or  of  administra- 
com plied  with  the  law  to  take  the  re-  tion  is  estopped  to  plead  their  in- 
quired oath  will  not /^r  j^  make  void  validity  on  account  of  his  failure  to 
the  grant  of  letters.  *  *  *  But  a  execute  the  required  bond  or  take  the 
failure  to  give  the  prescribed  bond  oath.  Tarver  v,  Boykin,  6  Ala. 
has  a   very  different  effect.     The  act  353. 

declares  in  express  terms  that  letters  The  Giving  of  a  Bond  Hay  Be  Preramed 

granted  without  it  shall  be  void.    Pur-  where  the  court  subsequently  recog- 

don  409,  pi.  21."     See  also  Bradley  v,  nizes  the  executor  or  administrator  in 

Com.,  31  Pa.  St.  522.  his  official  capacity.    Hoseye^.  Brasher, 

Bistinotion  Brawn.  —  Some  cases  hold  8  Port.  (Ala.)  559. 
that  the  failure  to  execute  a  bond  and  8.  Alabama,  —  Leatherwood  v.  Sulli- 
take  the  oath  of  office  will  subject  to  van,  81  Ala.  458.  See  also  Cunning- 
collateral  attack  the  proceedings  of  an  ham  v.  Thomas,  59  Ala.  158. 
administrator  who  has  not  obtained  Georgia.  —  Barclay  v.  Kimsey,  72  Ga. 
letters,  but  that  his  acts  cannot  be  col-  725  [distinguishing  Torrance  v,  Mc- 
laterally  impeached  for  that  cause  if  Dougald,  12  Ga.  526]:  Ryan  e^.  Ameri- 
letters  have  been  issued  to  him.  Den-  can  Freehold  Land  Mortg.  Co.,  96 
ois  V,   Bint,   122   Cal.   39;  Staples  v.  Ga.  322. 
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2.  Proceedings  to  Beqnire  Bond  of  Executor.  —  In  many  of  the 
states  provision  is  made  by  statute  for  an  application  on  behalf 
of  a  party  interested  to  require  the  executor  to  give  a  bond, 
where  the  will  excuses  him  from  giving  bond  or  the  statute  does 
not  absolutely  demand  it.* 

iLppellato  Seview.  —  The  order  requiring  a  bond  is  appealable,' 
but  where  the  court  has  a  statutory  discretion  to  dispense  with 
security  upon  granting  letters  testamentary  the  exercise  of  discre- 
tion will  not  be  disturbed  on  appeal  unless  manifest  injustice  is 
shown.* 

Minnesota,  —  Mamford   v.    Hall,   25  A  sworn  pelttioo  attaching  the  will 

Minn.  347.  as  an  exhibit,  stating  the  interest  of 

New  York,  —  Sullivan   v,  Tioga  R.  the  petitioner  and  alleging  in  the  lan- 

Co..  44  Hun  (N.  Y.)  304;  Lowman  v,  guage  of  the  statute  that  such  interest 

Elmira,  etc.,  R.  Co.,  85  Hun  (N.  Y.)  188;  will  be  endangered,  etc.,  is  sufficient 

Bloom  V,  Burdick,  i  Hill  (N.  Y.)  130.  as    against    a    demurrer.      Allen    v. 

Compare  Matter  of  Richardson,  (Surro-  Draper,  98  Ala.  sgo. 

gate  Ct.)  8  Misc.  (N.  Y  )  140.  The    petitioner's  interest  should  be 

North  Carolina. — Spencer  v.  Cahoon,  alleged,  and  **  no  petition  by  a  creditor 

4  Dev.  L.  (N.  Car.)  225,  I  Dev.  &  B.  *    *    »    ought  to  be  entertained  which 

L.  (N.  Car.)   27;  Jones  v,   Gordon,   2  does  not  set  forth  the  debt  on  which 

Jones  Eq.  (N.  Car.)  352;  Garrison  v.  his  relation  as  a  creditor  depends,  with 

Cox,  95  N.  Car.  353.  the   precision  and  certainty  essential 

Texas,  —  Connellee    v,    Roberts,    i  in  a  declaration  or  complaint  at  law 

Tex.  Civ.  App.  365,  as  to  the  failure  in    an    action    against    the    personal 

to  take  the  oath.  representative.*'    Smith  v,  Phillips,  54 

Vermont,  —  Probate  Ct.  v,  Niles,  32  Ala.  8. 

Vt.  775;  Clark  v.  Tabor,  22  Vt.  595.  The   petition   is  amendable  at  any 

See  also  Bankhead  v,  Hubbard,  14  time   before   final    decree,   like  other 

Ark.  298.  pleadings  in  civil  causes.     Phillips  v, 

1.  See   Matter  of    Holderbaum,    82  Smith,  62  Ala.  575,  where  the  allega- 

lowa  69;  Atwell  v.  Helm,  7  Bush  (Ky.)  tion  of   the  petitioner's  interest  was 

504;  Bronaugh  v,   Bronaugh,   7  J.  J.  amended. 

Marsh.  (Ky.)  621;  Clark  v.   Niles,  42  It  is  no  answer  to  the  petition  of  a 

Miss.  460;  Bird  v,  Wiggins,  35  N.J.  legatee  under  the  statute  that  the  estate 

Eq.  Ill;    Bellinger  v,   Thompson,   26  will  be  exhausted  in  the  payment  of 

Oregon  320;    Williams  v.   Pointer,   3  debts  and  charges.     Allen  v.  Draper, 

Lea  (Tenn.)  366.  98  Ala.  590.     Nor  is  it  an  answer  to 

In  Clark  v,  Niles,  42  Miss.  463,  the  the  petition  of  a  creditor  that  his  claim 

court  said:  *'  This  statute  only  reiter-  is  open  to  defenses   which   will  ulti- 

ates  what  has  been  the  action  of  courts  mately  defeat  it.     Smith  v,   Phillips, 

having  jurisdiction  of  the  settlement  54  Ala.  8;  Phillips  v.  Smith,  62  Ala. 

of  estates  of  deceased  persons."   As  to  575. 

the  power  of  a  court  of  equity  in  such  The  relief  is  grantable  as  a  matter 

cases  see  Am.  and  Eng.  Encyc.  of  Law  of  course  unless  the  executor  shows 

(2d  ed.),  title  Executors  and  Adminis-  sufficient  cause  against  the  application, 

trators^  vol.  it,  pp.  863,  864.  and  the  burden  of  proof  is  upon  him. 

An  Ezeontor  of  a  Deceased  Coezeoator  Allen  v.  Draper,  98  Ala.  590;  Johnson 

has  no  such  interest  in  the  estate  of  tr.  Clements,  (Ala.  1893)  14  So.  Kep.  14. 

the  original  testator  as  to  enable  him  8.  Williams  v.  Pointer,  3  Lea  (Tenn.) 

to  maintain  the  statutory  proceeding  366. 

to   require  the  surviving  executor  to  3.  Bankhead   v,    Hubbard,  14  Ark. 

give  security.     Shook    v.    Shook,    [9  298,   holding,    however,     that    where 

Barb.  (N.  Y.)  653.  letters   were  issued    by  the  clerk   in 

In    Alabama    a  creditor  of    the  es-  vacation,  the  statute  gave  him  no  dis- 

tate  may  maintain  the  proceeding  as  cretion  to  dispense  with  security,  and 

a  *'  person   interested."      Phillips    v,  also  declaring  that  the  court  in  a  case 

Smith,  62  Ala.  575;  Smith  v.  Phhlips,  of  doubt  should  exercise  its  discretion 

54  Ala.  8.  in   favor  of    requiring  security,   that 
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3.  Prooeedingi  for  Farther  or  Counter  Security  or  Diaoliarge  of 
Sureties. —  BUtutmj  ProyiBion  Ib  Treqnently  Hade  for  an  application  by  a 
surety  in  the  bond,  or  by  other  parties  interested,  to  require  the 
executor  or  administrator  to  furnish  a  new  bond,  and  upon 
approval  thereof  for  the  discharge  of  the  sureties  on  the  original 
bond  from  further  liability.*  Or  such  proceeding  may  be  taken 
by  the  court  of  its  own  motion.*  For  failure  to  comply  with  an 
order  to  give  a  new  or  additional  bond,  the  statutes  authorize  the 
court  forthwith  to  revoke  the  letters  testamentary  or  of  adminis- 
tration.' 

Th«  Power  to  Seleaie  Saroties  Ii  Entirely  Statutory,  and  the  statutory 
provisions  are  not  only  strictly  construed,*  but  must  be  strictly 

being  the  general   requisition  of  the  i8o;  Governor  v,   Gowan,  3   Ired.  L. 

statute.  (N.  Car.)  342;    Neighbors  v.  Hamlin, 

1.  For  cases  under  such  statutes  see  78  N.  Car,  42. 

the  following:  Oregon.  —  Levy  v,   Riley,  4  Oregon 

Arkansas.  —  Valcourt  v.  Sessions.  30  392. 

Ark.  515;  Collier  v.  Kilcrease,  27  Ark.  Pennsylvania,  — Longenberger's  Es- 

10;  Renfro  v.  White,  23  Ark.  195;  Sute  tate,  148  Pa.  St.  564. 

V.  Stroop,  22  Ark.  328.  South    Carolina.  —  Gilliam     v.    Mc- 

California.  —  White's    Estate,     53  Junkin,  2  S.  Car.  442. 

Cal.  19.  Tennessee,  ^^  Gower  v,   Shelton,    16 

District  of  Columbia.  —  Cropper    v.  Lea  (Tenn.)  652. 

McLane,  6  App.  Cas.  (D.  C.)  iig.  2.  See   Barrett  v,  Superior  Ct.,  iii 

Georgia.  —  Giiardey  z^.  Dougherty,  18  Cal.  i $4^  citing  the  California  statute; 

Ga.  259;  Duggan  v.  Lamar,   loi   Ga.  Gray  v,  Grundy,  2  J.  J.  Marsh.  (Ky.) 

760.  133;  Ward  V,  State,  40  Miss.  108. 

Illinois.  —  People  v.  feott.  27  111.  215;  3.  See  Davenport  v.  Irvine,  4  J.  J. 

People  V.  Curry,  59  111.  35;  Clark  v.  Marsh.  (Ky.)  60;   Atwell  v.  Helm,  7 

American  Surety  Co.,  171  111.  235.  Bush  (Ky.)  504;  Roope  v,  Rodes,  7  B. 

Iowa.  —  Cuppy  v.  Coffman,  82  Iowa  Mon.  (Ky.)  Z09. 

214  It  is  error  to  revoke  the  letters  in 

Louisiana.  —  Calhoun  v.  McKnight,  such  a  proceeding  without  giving  to 

36  La.  Ann.  414;  Block  v.  Bordelon,  the  respondent  an  opportunity  10  con- 

39  La.  Ann.  872,  holding  that  the  pro-  test  the  application  or  to  comply  with 

ceeding  may  be  instituted  by  rule  to  the  order.     Collier  v.    Kilcrease,    27 

show  cause;  Labauve*s  Succession,  38  Ark.  10.     But  after  expiration  of  the 

La.  Ann.  235.  time  limited  in  the  order  and  noncom- 

Maryland,  —  Sifford  v.  Morrison,  63  pliance  therewith   the  letters  may  be 

Md.  14;  March  v.   Fidelity,  etc.,  Co.,  revoked  without  further  notice.     Bar- 

79  Md.  309;  Mayhew  v.  Soper,  10  Gill  rett  v.  Superior  Ct,  iii  Cal.  154. 

&  J.  (Md.)  366.  4.  People  v.  Curry,  59  111.  35,  hold- 

Mississipfi,  —  Wingate  v.  Wallis,  5  ing  that  in  the  absence  of  an  express 
Smed.  &  M.  (Miss.)  249,  holding  that  a  enactment  to  that  effect  a  surety  could 
creditor  could  not  maintain  the  pro-  not  be  discharged  in  the  statutory  pro- 
ceeding under  a  statute  giving  the  ceeding  for  requiring  additional  se- 
remedy  only  to  persons  Interested  in  curity.  See  also  State  v.  Fields,  53 
the  distribution  of  the  estate.  Mo.  474:   Com.  v.   Risdon,  4   Brews. 

New   York. — Stevens  v.  Stevens,  3  (Pa.)  165;  Com.  v.   Rogers,  53  Pa.  St. 

Redf.  (N.  Y.)507;  Shook  v.  Goddard,  2  470;  Owens  v.   Walker,  2  Strobh.  Eq. 

Dem.  (N.  Y.)  201 ;   Stevens  v.  Stevens,  (S.  Car.)  289. 

2  Dem.  (N.  Y.)  469;  Sutton  v.  Weeks,  In    Alabama    the    surety    upon    the 

5  Redf.  (N.  Y.)  353;  Peek  v.  Peck,  3  bond  of  a  general  administrator  cannot 

Dem.  (N.  Y.)  548;    Bick  v.  Murphy,  be   discharged    upon    an    application 

2  Dem.  (N.  Y.)  251;  Vreedenburgh   v.  under  the  statute    (Code    Ala.   1896, 

Calf,  9  Paige  (N.  Y.)  128.  §  3124),  providing  for  the  discharge  of 

North  Carolina.  —  In  re  Sellars,  118  a  surety  upon  the  official  bond  of  "  any 

N.  Car.  573;  Hunt  v.  Sneed,  64  N.  Car.  public  officer."    Mitchell  v.  Nelson,  49 
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pursued  by  one  invoking  the  benefit  of  them.* 

Order  of  DiBohurgo.  —  While  the  filing  and  approval  of  a  new  bond 
operate  by  statute  to  discharge  the  sureties  on  the  first,  it  is 
nevertheless  the  better  practice  to  enter  a  formal  order  of  dis- 
charge.* 

Appellate  Review.  —  In  some  jurisdictions  the  order  requiring  a 
new  bond  is  not  appealable,'  and  in  any  case  it  will  not  be 
reversed  on  appeal  except  for  an  abuse  of  sound  legal  discretion.* 

IV.  Beyocation  of  Appointment  or  Bemoyal  from  Office  — 

1.  Power  of  Court  —  Where  the  court  has  improvidently  granted 
letters  testamentary  or  of  administration,*  as,  for  instance,  with- 


Ala.  88,  by  a  divided  court.  See  also, 
for  construction  of  a  similar  statute, 
Valcourt  v.  Sessions,  30  Ark.  515. 

1.  Clark  I'.  American  Surely  Co., 
171  111.  235,  holding  that  under  the  ////'- 
nois  statute  a  surety  can  obtain  his  di3- 
charge  only  upon  his  own  petition,  and 
not  upon  petition  of  the  administrator. 
Slate  V.  Wolff,  10  Mo.  App.  95.  See 
also  Ward  v.  State,  40  Miss.  108; 
Gower  v.  Shelion,  16  Lea  (Tenn.)  652. 


25; 


402;  Desribes'  v.  Wilmer,  69  Ala. 
Rice  V.  Drennen,  75  Ala.  335. 

Connecticut,  —  English  v.  Smith, 
Conn.  221,  and  cases  there  cited. 

Illinois,  —  Child   v.    Gratiot,   41 
357;  Wernse  v.  Hall.  loi  III.  423. 

Indiana.  —  Croxton   v,    Renner, 
Ind.  223. 

loiva.  —  Matter  of  King,  105  Iowa  320. 

Kentucky.  —  Hawkins  v.   Robinson, 
3   T.    B.    Mon.   (Ky.)   144;   Renfro  v. 


13 
III. 


103 


In  Alabama  the  sureties  are  not  dis-    Trent,  i  J.  J.  Marsh.  (Ky.)  604. 


charged  unless  the  record  shows  that 
the  new  bond  was  required  upon  the 
application  of  one  or  more  of  them. 
Jones  V.  Ritter,  56  Ala.  270. 

Mnltifarioiu  Petition.  —  In  New  York 
an  application  by  a  parly  interested  to 


Maryland.  —  Lulz  v.  Mahan,  80  Md. 
233;  Dalrymple  v.  Gamble,  66  Md. 
298,  holding  that  the  Orphans*  Court 
has  a  discretion  to  revoke  letters  pre- 
viously granted  and  grant  new  letters 
cum  testamento  annexo   upon    the    dis- 


require  further   security  under  Code    covery  of  a  will;  Shultz  v,  Houck,  29 
Civ.  Pro.,  §  2597,  cannot  be  combined     Md.  24. 


with  one  by  a  surety  to  procure  his 
release  under  Code  Civ.  Pro.,  §  2600. 
Bick  V.  Murphy,  2  Dem.  (N.  Y.)  251. 

Notice    of    Application.  —  In    Illinois 
notice  of  such  application  by  a  surety 


Massachusetts, —  Cleveland  v.  Quilty, 
128  Mass.  578. 

Mississippi.  —  Morris  v.  Morris,  27 
Miss.  847;  Hull  V.  Neal.  27  Miss.  424. 

Missouri. — In  re  Huckstep,   5   Mo. 


need  be  given  only  to  the  executor  or  App.  581. 

administrator.      Clark    v.    American  New  Hampshire. —  Morgan  t/.  Dodge, 

Surety  Co.,  171  111.  235.  44  N.  H.  255.  wherein  will  be  found  a 

2.  Lane  v.  State,  27  Ind.  108.     See  full  and  interesting  discussion  of  the 

also  Gower  v.  Shelton,  16  Lea  (Tenn.)  grounds  upon  which  the  court  has  in- 


e52. 

8.  Cropper  v.  McLane,  6  App.  Cas. 
(D.  C.)  iig;  Gray  v.  Grundy,  2  J.  J. 
Marsh.  (Ky.)  133;  Atwell  v.  Helm,  7 
Bush  (Ky.)  504;  Frazier's  Succession, 
33  La.  Ann.  593. 

Tho  Order  to  Show  Cauee  is  not  ap- 
pealable. Labauve's  Succession,  38 
La.  A.-iti.  235. 

4.  Renfro  v.  White,  23  Ark.  195; 
Bankbead  v.  Hubbard.  14  Ark.  298; 
Sharp's  Appeal,  (Pa.  1887)  9  Atl.  Rep. 
860. 

6.  See  generally  as  to  the  inherent 
power  of  the  court: 

Alabama.  —  Watson  v.  Glover,  77 
Ala.  323;  Jennings  v,   Moses,  38  Ala. 


heieni  power  to  revoke  letters  testa- 
mentary and  of  administration,  citing 
many  authorities. 

New  York.  —  Kerr  v.  Kerr,  41  N.  Y. 
272;  Vreedenburgh  v.  Calf,  9  Paige 
(N.  Y.)  128;  Bailey  v.  Stewart,  2  Redf. 
(N.  V.)  224:  Proctor  v.  Wanmaker.  i 
Barb.  Ch.  (N.  Y.)  302. 

North  Carolina.  —  Tulburt  v.  Hollar, 
102  N.  Car.  406;  Barnes  v.  Brown,  79 
N.  Car.  401;  Smith  z.  Collier,  3  Dev. 
&  B.  L.  (N.  Car.)  65;  Taylor  r.  Biddle, 
71  N.  Car.  i;  In  re  Bowman,  121  N. 
Car.  373;  County  Cl.  v.  Bissell,  2  Jones 
L.  (N.  Car.)  387. 

Pennsylvania,  —  Patton*s  Appeal,  31 
Pa.  St.  465;  Stoefer  v.   Ludivig,  4  S. 
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out  notice  to  parties  entitled  thereto.*  or  out  of  the  statutory 
order  of  priority,*  or  where  administration  was  granted  in  the 
wrong  county, •  or  where  prior  letters  were  in  full  force  and 
unrevoked,*  or  where  for  other  reasons  the  court  was  without 
jurisdiction,*  it  has  inherent  power  to  revoke  the  appointment 
and  letters,  and  it  is  not  deprived  of  that  power  by  statutes 
specifying  certain  causes  for  removal,*  since  the  power  is  mainly 
exercised  for  causes  antecedent  to  the  grant  of  letters  and  the 
statutory  causes  are  usually  such  as  subsequently  accrue.^ 
2.  The  Application  —  a.  Who  May    Make    Application  — 

Interott  as  ft  Generftl  Bequisita.  —  When  letters  are  absolutely  void, 
any  one,  however  remote  his  interest,  may  suggest  the  in- 
validity to  the  court.**  In  such  a  case  the  court  issuing  the 
letters  may  upon  its  own  motion  institute  proceedings  to  set 
them  aside,  or  it  may  be  done  on  the  suggestion  of  an  amicus 
curia;  ^  SLtid  where  by  misconstruction  of  a  will  and  codicil  the 

&R.  (Pa.)aoi;  McCaffrey's  Estate,  38  8.  Cartis  v.  Williams,  33  Ala.  570; 

Pa.  St.  331.  Dunham  v.  Roberts.  27  Ala.  701;  Ren- 

SoMtA  Carolina,  —  Rollin  v,  Whipper,  fro  v,  Trent,   i  J.  J.  Marsh.  (Ky.)  604. 

17   S.   Car.    32;    McBelh   v.    Hum,    2  See  also  xti/ra,  p.  832. 

Sirobh.  L.  (S.  Car.)  337.  8.  Jefferson ville  R.  Co.  v,  Swayne, 

Tennessee, —  Varnell  v.  Loagoe,  9  Lea  '26  Ind.  477;  Raborg   v.   Hammond,  2 

(Tenn  )  158.  Har.  &  G.  (Md.)  42.     Contra^  Collins  v. 

Texas,  —  Ruenbuhl  ».  Heffron,  (Tex.  Turner.  Term  (N.  Car.)  105,  holding 

Ci^.  App.  1S97)  38  S.  W.  Rep.  1028.  that  such  letters  are  void,  and  being 

If    letters    of    administration    have  a  nullity,  a  petition  to  set  them  aside 

been  improvidently  granted,  or  have  will  be  dismissed, 

been   obtained   by   fraud   or  mistake,  4.  Casque  v.  Moody,  12  Smed.  &  M. 

they    may   be    revoked.       Raborg    v,  (Miss.)  153. 

Hammond,  2  Har.  &  G.  (Md.)  42.  6.  Malloryz^.  Burlington,  etc.,  R.  Co.. 

•*  The  power  of  revocation  of  letters  53  Kan.  557;  Wright  v.  Beck,  i<5  Smed. 

of  administration  is  not  an  arbitrary  &  M.  (Miss.)  277;  McCabe  v.  Lewis,  76 

or  capricious  power,   but  only  to   be  Mo.  296;  Morgan  v.  Dodge,  44  N.  H. 

exercised  upon  a  state  of  facts  which  255;    Ex   /.    Barker,   2    Leigh    (Va.) 

would    warrant    it."       Dalrymple    v,  719. 

Gamble,   66   Md.  313.     See  also  Bru-  6.  Curtis  v.  Williams,  33  Ala.  573; 

baker's  Appeal,  98  Pa.  St.  21;  Thomas  Dunham  v,  Roberts,  27  Ala.  701;  Tay* 

V.  Knighton,  23  Md.  318;  Muirhead  v,  lor  v.  Biddle,  71  N.  Car.  5;  McCaffrey's 

Muirhead,  6  Smed.  &  M.  (Miss.)  451.  Estate,  38  Pa.  St.  331. 

And  for  cases  showing  various  limita-  7.  See  McCaffrey's  Estate,  38  Pa.  St. 

tions  of  the  power  see  Davis  .v.  Miller,  331.     As  to  grounds  for  revocation  or 

106  Ala.  154;  Taylor  i\  Tibbatts,  13  B.  removal  see  generally  Am.  and  Eng. 

Mon.  (Ky.)  177;  Sharpe's  Appeal,   87  Encyc.  of  Law  (2d  ed.),  title  Executors 

Pa.    St.    163;  Schwilke's   Appeal,    100  and AdministratorSfWoX,  ii^p.^i^etseq. 

Pa.   St.  628:  Thornton   r.   Loague,  95  8.  Missouri  Pac.  R.  Co.  v,  Bennett, 

Tenn.  93;  M'Gowan  v.  Wade,  3  Yerg.  58  Kan.  499,   holding  that  a  railroad 

(Tenn.)  375;  Wiley  v,  Brainerd,  11  Vt.  company  against  whom   the  adminis- 

107:  Lawrence  v.  Englesby,  24  Vt.  42;  trator  proposed  to  prosecute  a  claim 

Brunson  v.  Burnett,  2  Pin.  (Wis.)  185.  could     make    such     suggestion,    but 

Where  the  Appointment  Was  Perfeotly  could  not  appeal  from  an  order  refus- 

Begnlar  the  court  has  no  power  to  set  ing  to  revoke. 

it  aside  without  cause,  even   on   the  9.  Croxton  v,  Renner,  103  Ind.  223: 

same  day.     Hawkins  v,  Robinson,   3  Jeffersonville   R.   Co.   v,   Swayne,   26 

T.  B.  Mon.  (Ky.)  143.  Ind.  477:  Mallory  v,  Burlington,  etc., 

1.  Desribes   v,    Wilmer.  69  Ala.  25;  R.  Co.,  53  Kan.  557;  Missouri  Pac.  R 

McCaffrey*s    Estate,   38    Pa.    St.    331.  Co.  v,   Bennett,   58  Kan.  499:  Gasque 

See  also  supra^  p.  831,  note  5.  v.  Moody,  12  Smed.  &  M.  (Miss.)  153. 
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court  issued  letters  testamentary  to  the  wrong  person,  they  were 
revoked  on  its  own  motion.*  Usually,  however,  and  especially 
where  removal  is  sought  upon  statutory  grounds,  no  one  is 
authorized  to  maintain  the  proceeding  unless  he  is  interested  in 
the  estate,*  and  this  is  frequently  an  express  requirement  of 
statute.     Where  the  appointment  was  void  or  alleged  so  to  be, 

1.  County  Ci.  v,  Bissell,  2  Jones  L.  stances  it  was  held  that  the  widow 
(N.  Car.)  387.  was  not  interested. 

2.  Godwin  v.  Hooper,  45  Ala.  .613;  A  C47^jr^r«/(7r  may,  ii  seems,  apply  for 
Sowell  V,  Sowell,  41  Ala.  359;  Flora  v,  revocation  of  the  letters  of  his  associ- 
Mennice,  12  Ala.  836;  Carroll  v.  Mine,  ate.  Hassey  v,  Keller,  i  Dem.  (N.  Y.) 
21  La.  Ann.  561;  White  v,  Spaulding,  577.  But  see  Dowdy  V.  Graham,  42 
50  Mich.  25:  Dowdy  v,  Graham,  42  Miss.  451,  holding  that  a  coexecutor  or 
Miss.  451;  Woodward  v.  Spear,  10  Vt.  coadministrator  cannot  apply  for  a  re- 
420.  moval  of  his  associate  on  the  ground 

In  Chicago,  etc.,  R.  Co.  v.  Gould,  64  that  the  latter  has  failed  to  return  an 

Iowa  343,  the  court,   construing   the  inventory. 

statutory  provision  for  removal  upon  The  Assignee  of  a  Residuary  Devisee 
petition  by  "  any  person  interested  in  may  petition  for  removal  of  the  execu- 
the  estate,"  said:  "  The  interest  con-  tor.  Yeaw  v.  Searle,  2  R.  I.  164. 
tem plated  by  our  statute  is  a  right  to  Principal  Administrator,  —  In  Child 
benefits  from  the  estate,  which  prompts  v.  Gratiot,  41  111.  357,  the  court  errone- 
the  person  to  act  for  preserving  its  asr  ously  appointed  a  nonresident  as  ad- 
sets,  increasing  their  value,  and  direct-  ministrator  on  the  estate  of  a  decedent 
ing  their  disposition  and  appropriation.  *  dying  abroad  but  leaving  efifecis  within 
Surely  the  statute  does  not,  in  this  the  state,  and  an  application  to  tevoke 
provision,  contemplate  one  whose  in-  by  an  administrator  of  the  same  estate 
terests  would  be  promoted  in  the  appointed  in  another  state  was  enter- 
destruction  of  the  assets."     As  to  suffi-  tained. 

ciency  of  interest  in  particular  cases  Partiet  Debarred  for  Want  of  Intereit. 

see  further  Stewart  v.  Golden,  98  Ga.  — A  Creditor  0/  the  Executor  or  Admin- 

479;  Brackett  v.  Williams,   no  Mass.  fV/;'a/<0r  cannot  apply  for  his  lemoval. 

549;  Stapler  v,  Hoffman,  i   Dem.  (N.  Carroll  v,  Hine,  21  La.  Ann.  561. 

Y.)  63;  Prick's  Appeal,  114  Pa.  St.  29.  The  Executor  of  a  Deceased  Coexecutor 

Statatory  Definition.  —  In  New  York^  cannot  maintain  an  application  to  re-. 

Code  Civ.  Pro.,  §  2514,  subdiv.  11,  pro-  move  the  surviving  executor.     Shook 

vides   that  **  the   expression    *  person  v.  Shook,   19  Bart.  (N.  Y.)  653;  Fos- 

interested/  where  it  is  used  in  connec-  dick  v,  Delafield,  2  Redf.  (N.  Y.)  392. 

tion  with  an  estate  or  a  fund,  includes  One  Who  Has  Executed  a  Release  of 

every  person  entitled,  either  absolutely  His  Interest  in  the  estate  cannot  insti- 

or  contingently,  to  share  in  the  estate  tute   the    proceedings.      Woodruff    v. 

ur  the  proceeds  thereof,  or  in  the  fund,  Woodruff,  3  Dem.  (N.  Y.)  505. 

as  husband,  wife,  legatee,  next  of  kin,  Public    Administrator,  —  In    Saloy's 

heir,   devisee,   assignee,    grantee,    or  Succession,  44  La.  Ann.   433,  it  was 

otherwise,  except  as  a  creditor."     For  held  that  the  public  administrator  has 

a  case  holding  that  the  petitioner  was  no  standing  in  court   to  ask  for  the 

not  a  creditor   within    the    statutory  revocation  of  letters  of  administration 

definition,  see  Matter  of  Stern,  2  Con-  regularly  granted.   See  also  Burnside*s 

noly  (N.  Y.)  204.    Though  the  plain-  Succession,  34  La.  Ann.  728;  Tittman 

tiff's  allegation  that  he  is  a  creditor  be  v,  Edwards,  27  Mo.  App.  492. 

denied,  the  surrogate  has  jurisdiction  One  Whose  Appointment  as  Adminis^ 

to  determine  the  question.     Matter  of  trator  Is  A dso/utely  yoid  cB.nnot  pttXtic a 

Wheeler,  46  Hun  (N.  Y.)  64.  for  revocation  of  a  prior  appointment 

Partiei  Haying  Snillcient  Interest.  —  of  an  administrator  which  was  merely 

The  Widow  of  the  Decedent  has   suffi-  voidable.     Coltartz^.  Allen,  40  Ala.  155. 

cient  interest.     Evans  v,  Buchanan,  15  A  Parent^  as  Natural  Guardian  of  an 

Ind.  438;  Pace  v.  Oppenheim,  12  Ind.  /M/bn/ beneficially  interested  under  a 

533,  both  of  which  cases  were  n'/^^  and  will,  has  no  standing  to  apply  for  a 

distinguished  m  White  v,  Spaulding,  50  revocation   of   the   executor's    letters. 

Mich.   25,   where  under    the  circum-  Quin  v.  Hill,  6  Dem.  (N.  Y.)  39. 
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a  debtor  of  the  estate  •  or  a  party  sued  by  an  executor  or  admin- 
istrator* has  sufficient  interest  to  apply  for  revocation.  But  if 
the  appointment  was  not  void  or  the  removal  is  sought  on  statu- 
tory grounds,  such  a  party  is  not  entitled  to  maintain  the 
proceeding.' 

A  Petition  by  an  Iniknt  should  be  filed  in  the  name  of  his  guardian 
or  next  friend,  as  the  case  may  be,  according  to  the  local  require- 
ments in  ordinary  suits.* 

Petition  by  Attorney  at  Law.  —  The  petition  may  be  filed  in  the 
name  of  one  who  states  himself  to  be  an  attorney  at  law  of  the 
parties  interested,  setting  out  their  interest.* 

Whether  an  Executor  or  Legatee  in  a  the  debtor  has  a  sufficient  remedy  by 

^/7/A^i9//'rtf^(z//^has  sufficient  interest  setting  up  the  plaintiff's  incapacity  to 

to  petition  for  revocation  of  letters  of  sue  as  a  defense  in  the  action.     See 

administration  granted  to  the  public  also  Augusta,  etc.,  R.  Co.  v.  Peacock, 

administrator,  was   made  a  query  in  56  Ga.   146;  Missouri   Pac.   R.  Co.  v. 

Matter  of  Brewster,  5  Dem  (N.  Y.)259.  Bradley,  51  Neb.  596,  expressly  disapm 

When    Interest   Is    ImmateriaL-^  In  /r^n^in^  Jefferson villeR.  Co. i^.Swayne, 

New  York  Code  Civ.  Pro.,  §  2481.  sub-  26  Ind.  477,  above  cited, 

div.  6,  gives  to  the  surrogate  the  same  8.  A  Mere  Debtor  was  held  in  Drexel 

power  over  its  decrees  as  is  possessed  v.  Bernev,  i  Dem.  (N.  Y.)  163,  to  have 

by  courts  of  record.     Where   it  was  no  standing  as  a  "  person  interested  " 

brought  to  the  attention  of  the  surro-  to  petition   for    revocation   of    letters 

gate  that  the  Court  of  Appeals  had  sus-  testamentary.  See  also  Davis  v.  Miller, 

tained  the  validity  of  a  codicil  which  106  Ala.  158. 

removed   the  executor,    it    was    held  Debtor  Saed  by  Administrator.  —  Where 

that   the   surrogate  had   power,  upon  theappointment  was  merely  erroneous, 

notice  and  hearing,  to  revoke  the  let-  but  not  void,  since  all  the  acts  of  the 

ters   testameniarv  irrespective  of   the  administrator   until    his  appointment 

want  of  interest  in  the  petitioner  who  was  set  aside  would  be  valid,  and  pay* 

initiated  the  proceeding  for  revocation,  ment  to  him  before  his  removal  would 

///  re  Wood,  (Supm.  Ct.  Gen.  T.)  8  N.  bind  the  estate,  it  was  held  that  one 

Y.  Supp.  884.  against   whom  an  administrator  had 

In  Cii/t/i>r«iV»,  under  Code  Civ.  Pro.,  begun  an  action  for  the  recovery  of 

§  1436,  the  judge  may  "  from  his  own  money  could  not  petition  for  such  re- 

Icnowledge  or  from  credible  informa-  moval.    Chicago,  etc.,  R.  Co.  v.  Gould, 

tion  '*  suspend  an  executor  for  certain  64  Iowa  343,  where  the  court  said  that 

causes,  and  it  is  therefore  immaterial  this  conclusion  was  supported  by  the 

that  the    petitioner  has   no    interest,  following  cases:  Swant  v,  Picquel,  3 

Matter  of  iCelley,  122  Cal.  379.  Pick.  (Mass.) 443;  White  v,  Spaulding, 

1.  Donaldson  v.  Lewis,  7  Mo.  App.  50  Mich.  23;  Augusta,  etc.,  R.  Co.  v. 

403.  where  the  debtor  moved  to  vacate  Peacock,   56  Ga.    146;    Penniman    v. 

administration   upon  the  estate   of   a  French,  2  Mass.  140;  Labar  v,  Nichols, 

man  alive  within  seven  years  and  not  23  Mich.  31a     The  /owa  case  xva,s/o/- 

known  to  be  dead.     But  compare  Au-  lowed   in    Missouri    Pac.    R.    Co.    v, 

gusta,  etc.,  R.  Co.  v.  Peacock,  56  Ga.  Bradley,  51  Neb.   596,  which  was/^/- 

146.  lowed  in   Missouri  Pac.  R.  Co.  v.  Jay, 

8.  Jeffersonville  R.  Co.  v.  Swayne,  53  Neb.  747.     See. also  Davis  v.  Smith, 

26  Ind.  477,  in  which  case  it  appears  58  N.  H.   16;  Woodward  z/.  Spear,  10 

that  the  alleged  defect  in  the  appoint-  Vt.  420;  Wiley  v.  Brainerd,  11  Vt.  107. 

ment,  if  proved,  would  have  rendered  4.  Blackman  v,  Davis,  42  .^la.  184. 

it  absolutely  void  for  want  of  juris-  See  generally  articles  Guardians,  vol. 

diction;  Malloryv.  Burlington  etc.,  R.  9,   p.  t^ic^etseq,;  Infants,  vol.   10.   p. 

Co.,  53  Kan.  557,  in  which  case  also  581;  Next  Friknd,   vol.   14,  p.  1003^/ 

the  appointment  was  void  for  want  of  seq.     For  a  sufficient  application  on  be- 

jurisdiction.  half  of    an    infant,   see    Hubbard   v. 

Contra.  —  Kent  v,   Pennsylvania  R.  Smith,  45  AU.  516. 

Co.,  6  Mackey  (D.  C.)335,  holding  that  6.  Biddison  v.  Mosely,  57  Md  89. 
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Joinder  of  AU  the  Parties  Interested  is  not  necessary  to  sustain  a  pro- 
ceeding for  removal.* 

b.  Form  of  Application. —  In  order  to  procure  the  revoca- 
tion of  letters,  even  by  the  exercise  of  the  inherent  power  of  the 
court,^  it  is  the  practice  to  make  a  direct  application  therefor  in 
writing,'  and  by  statute  in  many  of  the  states  a  written  applica- 
tion is  required.*  The  revocation  is  frequently  made  in  connec- 
tion with  an  application  for  appointment  of  the  petitioner.^ 

c.  Contents,  Signature,  and  Verification  —  Avement  of 

Petitioner's  Interest.  —  The  petition  must  show  that  the  petitioner 
has  a  real  and  existing  interest  in  the  estate*  or  is  a  party 
expressly  denominated  by  statute  as  one  who  may  maintain  the 
proceed  ing.'^ 

Averment  of  Gronnd  of  AppUeatioa.  —  The  petition  should  set  forth 
the  facts  which  authorize  the  court  to  act,^  and  if  founded  upon 

1.  Pike's  Estate,  45  Wis.  391,  where  In  A1ah>mft  a  proceeding  by  wriiten 
the  court  said:  **  A  question  has  been  application  is  not  necessary  where  the 
raised  as  to  the  necessiiy  of  making  execulor  or  administrator  has  removed 
the  other  devisees  or  legatees  under  from  the  slate.  Crawford  v.  Tyson,  46 
the   will   parties  to    this  proceeding.  Ala.  299. 

We  are  not  aware  of  any  statute  or  6.  Wooten's    Estate,    56   Cal.    322; 

rule  of  practice  which  requires  this  10  Berry  v.  Bellows,  30  Ark.  19S;  Matter 

be  done.     We  are    inclined  to   think  of  Li  Po  Tai,  108  Cal.  484. 

that  any  person  interested  in  the  estate  6.  Vail  ».  Givan.  55  Ind.  59;  White 

may  commence  and    prosecute   such  v.  Spaulding,  50  Mich.  22. 

a  proceeding,  independently  of  other  In  Treat's  Appeal,  40  Conn.  291,  the 

parties  having  a  like  inierest,  unless  direct  interest  of   the  petitioner   was 

the    County    Court    in   its  discretion  held  to  be  reasonably  clear  and  certain 

should  think  proper  to  bring  in  such  by  an  averment  that  '*  he  is  a  brother 

other  parties."  of  the  deceased,  who  died  single  and 

2.  Rice  V,  Drennen,  75  Ala.  335.  unmarried   without   ever  having  had 
By  Court  of   Its  Own  Motion.  —  See  any  children,  and  is  one  of  her  heirs 

supra^  pp.  850,  851.  at  law,  and  largely  interested  in  said 

8.  Rice  v.  Drennen,  75  Ala.  335,  hold-  estate  and   in   the  proper  settlement 

ing  that  the  letters  should  not  be  re-  thereof." 

voked    as    an    incident    to  a   merely  7.  Such  as  a    creditor,    coadminis- 

collateral  proceeding,  to  which  point  trator,   or  surety  on   the    bond,   etc. 

see  also  Vail  v.  Givan,  55  Ind.  59;  Ed-  Vail  v.  Givan,  55  Ind.  59;  Carroll  v, 

wards  v,  Cobb,  95  N.  Car.  4;  Chew  v.  Huie,  21  La.  Ann.  561. 

Chew,   3  Grant  Cas.   (Pa.)  289.     But  Potition  by  Groditor.  — In   White    v. 

compare  In  re  Partridge,  31  Oregon  297,  Spaulding,  50  Mich.  23,  the  court  held 

where,  as  incidental  to  a  final  account-  that  a  naked  allegation  that  the  peti- 

ing  and  application  for  discharge,  the  tioner  is  a  creditor,  "  without  showing^ 

court  removed  the  administrator  for  how  or  by  what  instrument  or  contract 

sufficient  cause,   and   the   proceeding  he  became  such,"  is  insufficient.    Fot- 

was  sustained  on  appeal.  iowed\n  Cusick  v.  Hammer,  25  Oregon 

4.  See  Godwin  v.   Hooper,  45  Ala.  472. 

613,  holding  that  a  remot^al  on  mere  8.  Rice  v,    Drennen,   75    Ala.    335: 

motion    is    absolutely   void;    Vail    v.  White  v.  Spaulding,  50  Mich.  22;  Mat- 

Givan,  55  Ind.  59;  McFaddan  v.  Ross,  ter  of  Engelbrecht,  15  N.  Y.  App.  Div. 

93  Ind.  134;  White's  Succession,  9  Rob.  546. 

(La.)  353;  Calhoun's  Succession,  28  La.  Avennents  on  Information  sad  Boli«f 

Ann.   323;   Williams's  Succession,  22  which  were  denied  by  the  answer  were 

La.   Ann.  94;   Guilbeau's  Succession,  held  in    Atkinson  v.  Striker,  2  Dem. 

25  La.  Ann.  474.     C^m/anr  Townsend's  (N.  Y.)  262,  to  necessitate  a  dismissal 

Succession,  37  La.  Ann.  405;  Glover's  of  the   petition  unless  the   petitioner 

Succession,  43  La.  Ann.  458.  should  amend  by  stating  the  sources 
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the  statute  should  allege  one  or  more  of  the  statutory  causes  for 
removal.*  The  ground  for  removal  may  be  stated  in  language 
as  broad  and  general  as  that  of  the  statute.^  On  the  other  hand, 
a  statutory  ground  need  not  be  stated  in  direct  terms,*  and  the 
petition  is  sufficient  when  by  fair  and  reasonable  intendment  the 
necessary  averment  can  be  substantially  found.* 

If  the  Petitioner'!  Hame  Is  Signed  by  Another  the  authority  of  the  signer 
should  appear.* 

Yerifieatlon  of  the  Petition  is  required  by  statute  in  some  of  the 
states*  and  is  good  practice  in  all  cases.''  Want  of  verification 
is  not  an  available  objection  on  collateral  attack,^  nor  can  such 
objection  be  first  raised  on  appeal.* 

of  information  and  grounds  of  belief,  mentof  material  matter  would  be  fatal 

See  also  Colegrove  v.  Horton,  ii  Paige  on  demurrer.     But  in  probate  forms  of 

(N.  Y.)  261.  this  description  the  utmost  strictness 

Mnltifarions  Petition.  —  In  Notth  Car-  in  declaring  is  not  usually  considered 

olina  it  was  held  improper  to  join  a  so  essential." 

motion   to  remove    an    administrator        4.  Treat's    Appeal,   40    Conn.   291, 

with  amotion  to  set  aside  a  sale  of  real  where  the  petition,  which  is  quoted  in 

estate   made   by  him.      McLaurin    v,  the  opinion,  described  the  conduct  of 

McLaurin,  106  N.  Car.  331.  the  administrator  in  neglecting  to  re- 

And  in  New  York  it  was  held  that  turn  an  inventory,  refusing  to  perform 

letters  could  not  be  revoked  upon  a  his  duties,  and  wasting  the  estate,  and 

petition   to  vacate  a  final  accounting  it  was  held  to  show  with  sufficient  cer- 

with  an  additional  prayer  for  general  tainty  that  the  petitioner,  one  of  the 

relief.     Matter  of  Patterson,  79  Hun  heirs  at  law,  was  '*  injured  '*  or  *'  ex- 

(N.  V."i  371.  posed  to  injury  "   by    such    conduct 

1.  Vail  V,  Givan,  55  Ind.  59;  Ken-  within  the  language  of  the  statute  pre- 
drick's  Succession,  7  Rob.  (La.)  138.  scribing  the  grounds  for  removal.     For 

In  White  v.  Spaulding,  50  Mich.  27,  other  cases  holding  the  allegations  of 

it  was  held  that  '*  the  vague  allegation  the   petition  sufficient  see  Gibson   v, 

of  neglect  of  duty  was  not  sufficient  to  Maxwell,  85  Ga.  235;  Cox  v.  Chalk,  57 

put   the  administrator   upon    his  de-  Md.  569. 

fense.'*  '*  No  particular  form  is  required  for 

2.  Miller  v,  Hider,  9  Colo.  App.  50,  such  petition,  and  all  that  is  necessary 
where  the  statute  provided  for  removal  to  be  set  out  in  the  petition  is  to  call 
of  persons  who  should  waste  or  mis-  the  attention  of  the  court  to  the  matter 
manage  the  estate,  and  an  allegation  corn  plained  of."  Moore  v,  Willamette 
that   the   administrator  "  has  wasted  Transp.,  etc.,  Co.,  7  Oregon  368. 

and  mismanaged  the  estate  *'  was  held  6.  White  v,  Spaulding,  50  Mich.  30. 

to  admit  proof  of  any  waste  or  mis  6.  See  McFadden  v,   Ross,  93  Ind. 

management.     See  also  Pace  r.    Op-  134,  holding  that  under  the  statute  re- 

penheim,    12   Ind.    533.     But   compare  quiring  a  *'  written  application,  veri- 

Grubb  V,  Hamilton,  2  Dem.  (N.  Y.)  414,  ned  by  oath,  of  any  person  interested," 

where  an  allegation  in  the  language  of  etc.,  a  petition  showing  the  requisite 

the  statute  that  the  circumstances  of  interest  of  the  applicant  was  sufficient 

the  respondent  *'  are  such  that  they  do  though  verified  by  one  who  did  not  ap- 

not  afford   adequate  security  for  the  pear  to  have  any  interest.     Godwin  v, 

due  administration  of  the  estate  "  was  Hooper,  45  Ala.  613. 

held  too  vague  and  general  to  justify  Ae  to  the  Snillelency  of  Yerifleation  by 

the  relief  sought,  even  if  it  were  not  an  "  attorney  of  record  **  as  a  compli- 

denied  by  the  answer.     See  also  Cole-  ance  with  the  provisions  of  Code  Civ. 

grove  V,  Horton,  11  Paige  (N.  Y.)  261.  Pro.  N.  Y.,  §  2534,  see  Moorhouse  v. 

8.  Treat's    Appeal.   40    Conn.    291,  Hutchinson,  2  Dem.  (N.  Y.)  429. 

where   the  court  said:    "  If  the   pro-  7.  Edwards  7a  Cobb,  95  N.  Car.  4. 

ceeding  was  an  ordinary  action  upon  8.  Moore  z/.  Willamette  Transp.,  etc., 

a  statute  for  a  violation  of  some  essen-  Co.,  7  Oregon  368. 

tial  provision,  such  want  of  strict  aver-  9.  Riordan  v.  White,  42  Iowa  433, 
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d.  Amendment  of  Petition.  —  Where  the  defendant  answers 
the  petition  new  grounds  for  removal  should  not  be  set  up  in  a 
replication,  but  may  be  inserted  in  the  petition  by  amendment.^ 

8.  Votice  of  Application.  —  Due  notice  by  citation  or  otherwise, 
even  if  the  statute  does  not  require  it,*  should  be  given  to  the 
party  whose  removal  is  sought,'  who  has  a  right  to  appear  and 

holding  that  objection  should  be  taken  Michigan,  —  White  v,  Spaulding,  50 

by    motion   to  strike  out;    Moore  v,  Mich.  22. 

Willamette  Transp.,  etc.,  Co.,  7  Ore-  Mississippi, — Casque  v.  Moody,  12 

gon  368.     See  generally  article  Veri-  Smed.  &  M.  (Miss.)  153,  holding  that 

FiCATioN.  notice    to    counsel     was    insufficient; 

1.  Miller's  Estate,   174  Pa.  St.  362.  Wingate  v.    Woolen,   5  Smed.   &   M. 
holding,   however,   that  objection  for  (Miss.)  245. 

the  irregularity  is  waived  if  noi  made  New  Hampshire, — Morgan  v.  Dodge, 

before  proceeding  to  take  lesttmony.  44  N.  H.  261. 

2.  Hutcheson  v,  Priddy,  12  Gratt.  New  York.  —  Matter  of  Engelbrecht, 
(Va)  85,  holding  that  the  public  ad-  15  N.  Y.  App.  Div.  541;  People  v. 
ministrator  was  entitled  to  notice  be-  Hartman,  2  Sweeny  (N.  Y.)  576,  both 
fore  removal,  though  the  statute  did  cases  holding  the  removal  invalid  on 
not  provide  for  it,  and  declaring  that  collateral  attack  for  want  of  notice, 
on  general  principles  **  it  can  scarcely  North  Carolina,  —  Edwards  v.  Cobh, 
be  supposed  that  a  court  would  be  95  N.  Car.  4;  Matter  of  Palmer,  117  N. 
justified  in  displacing  an  administrator  Car.  133;  Trotter  v.  Mitchell,  115  N. 
regularly  appointed  without  his  having  Car.  190,  holding  that  an  order  remov- 
been  first  cited  or  in  some  way  notified  ing  a  public  administrator  for  failure 
to  appear  and  defend  his  interest."  to  renew  his  bond,  without  notice  to 
And  in  Porter  v,  Timanus,  12  Md.  293,  him  to  show  cause,  etc.,  was  not  only 
the  court  said  that  notwithstanding  the  irregular,  but  absolutely  void, 
suggestion  by  counsel  that  no  notice  Pennsylvania.  —  Van  Dusen's  Ap- 
was  required  by  the  terms  of  the  stat-  peal,  102  Pa.  St.  224;  Schwilke's  Ap- 
ute,  and  that  none  was  necessary,  it  peal,  100  Pa.  St.  628;  Hostetter  s 
was  of  opinion  that  notice  *'  ought  in  Appeal,  6  Watts  (Pa.)  244. 

all  cases  to  be  given  to  the  party  upon  Wisconsin, —  Humes  v.  Cox,  i  Pin. 

whom  the  order  is  designed  to  operate,  (Wis.)  551. 

and  that  he  should  be  allowed  his  day  See  also  In  re  Partridge,  31  Oregon 

in  court  to  comply  with  its  exigencies  297;  and  as  to  the  necessity  for  notice 

or  to  show  cause  to  the  contrary  before  in  the  analogous  case  of  removal  of  a 

the   revocation  of   the    letters."     See  guardian,  see  article  Guardians,  vol. 

also  Ames's  Appeal,  39  Conn..  254.  9,  p.  925. 

8.  Alabama,  —  Rice  v.    Drennen,   75  As  to  the  sufficiency  of  notice,  see 

Ala.  335;  Godwin  v.  Hooper,  45  Ala.  Crawford  v  Tyson,  46  Ala.  299;  Mat- 

613.  ter  of  Blinn,  99  Cal.  216;  Crabb  v,  At- 

California,  —  Schroeder  v.  Superior  wood,  10  Ind.  331;  Porter  t^.  Timanus, 

Ct.,  70  Cal.  343;  Matter  of  Moore,  83  12  MJ.  283. 

Cal.  583.  Harxnless  Error. —  In    Van    Dusen's 

District  of  Columbia,  -^  In  re  Patten,  Appeal.  102  Pa.  St.  224,  where  the  ai>- 

18  D.  C.  392.  pellant's  letters  testamentary  had  been 

Georgia. — Girardey   v,     Dougherty,  revoked   without  notice,  but  on  suffi- 

18  Ga.  259.  cient  cause,  the  decree  was  affirmed  in 

Illinois.  —  Munroe  v.  People.  I02  III.  view  of  the  manifest  justice  and  equity 

408,  holding  that  the  statutory  notice  of  the  case,  the  Supreme  Court  being 

was  jurisdictional.  expressly  commanded  by  statute  to  de- 

Kentucky.  —  Gorham   v.    Luckett,   6  termine  appeals   from    the    Orphans' 

B.  Mon.  (Ky.)  146;  Murray  v,  Oliver,  Court  according   to  the    justice    and 

3  B.  Mon.  (Ky.)  i.  equity  thereof. 

Louisiana.  ■^^Vw&^s   Succession,  9  Bevooatioii  During  Same  Term.  —  An 

Rob.  (La.)  354.  erroneous  order  of  appointment  may 

Maryland,  —  Levering  v.  Levering,  be  set  aside  during  the  same  term  of 

64  Md.  399.  court  without  notice  to  the  party  ap* 
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contest  the  application.*  Objection  for  want  of  notice  or  for 
insufficiency  thereof  is  waived  by  appearing  and  contesting  the 
application.* 

4.  Order  of  Bevooation  or  Bemoval  —  in  GeneraL  —  An  order  of 
court  is  usually  necessary  to  effect  a  revocation  or  removal,*  but 
it  need  not  be  made  in  any  particular  form ;  it  is  sufficient  if  it 
amounts  to  a  revocation  or  removal.* 

At  nnaathoriMd  Time  or  Plaoe.  —  An  order  made  at  a  time  and  place 
not  authorized  by  law  is  absolutely  void  if  the  record  shows  the 
invalidity.* 

Implied  BeTooation  by  Appointment  of  Snoeeeior.  —  Where  in  the  petition 
for  revocation  the  petitioner  prays  for  his  own  appointment,  such 
appointment  constitutes  an  implied  revocation  of  the  letters 
which  the  petition  seeks  to  revoke,*  although  it  is  more  regular 
to  make  a  distinct  order  of  revocation.^ 

Bemoval  by  Acoeptanoe  of  Beslgnation.  —  An  order  formally  accepting 
the  resignation  of  an  administrator  upon  his  petition  and  due 
notice  and  hearing  thereof  is  effectual  as  a  removal.^ 

pointed.     Desribes  v.  Wilmer,  69  Ala.  2.  Ferris  v,  Ferris,  89  III.  452.     See 

31,  where  thecoart  said:  "If  necessary  also  Murray  v,  Oliver,  3  B.  Mon.  (Ky.) 

we  would  presume  counsel  continued  i:  and  generally  article  Appearances, 

present  in  the  court   until  the  order  vol.  2,  p.  588. 

of  revocation  was  passed."    See  also  8.  Haynes  v,  Meeks,  20  Cal.  288. 

Moore  v,  Moore,  i  Dev.  L.  (N.  Car.)  Bevooation  Ipso  Faeto  inay  occur  by 

352.  force  of  statute  upon  failure  of  the  ad- 

Whero  the  Inoombent  Has    Bemoved  ministrator  to  give  additional  security 

from  the  State  some  of  the  statutes  dis-  within  the  time  limited    by  an  order 

pense  with  notice  of  an  application  to  of  court.     Barrett  v,  Superior  Ct.,  11 1 

revoke  his  letters  for  that  cause,  Moore  Cal.   154,  cited  Xn   Barrett  z/.  Superior 

V,    Willamette   Transp.,   etc.,    Co.,    7  Ct.,  (Cal.  1897)  47  Pac.  Rep.  592.     See 

Oregon  368;  or  for  any  other  cause,  also  Levy  v,  Riley,  4  Oregon  392. 

Grant  v,  McKinney,  36  Tex.  62,  where  4.  Barrett  v.  Superior  Ct.,(Cal.  1897) 

the  order  reciting  the  reason  for  omit-  47  Pac.  Rep.  592,  where  the  revocation 

ting  notice  was  held  valid  on  collateral  was  effected  by  an  order  "that  the  right 

attack  though  the   petition   contained  of  the  administratrix  to  the  administra- 

no  allegation  of  facts  excusing  notice,  tion  of  this   estate  cease."     See  also 

1.  Rice  V.    Drennen,   75    Ala.    335;  Batch  v.  Hooper,  32  Minn.  t6o. 

Matter  of  Whetton,  98  Cal.  203;  Lever-  6.  Boynton  v,   blelson,  46  Ala.  501, 

ing  V,  Levering,  64  Md.  399;  Wingate  where  tbe  order  of  removal  was  made 

V.  Wooten,  5  Smed.  &  M.  (Miss.)  245,  at  a  special  term  to  which  the  cause 

holding  that  a  revocation  on  account  was  not  adjourned  or  appointed, 

of  the   insufficiency  of    the  security,  6.  Berry   v.   Bellows,   30  Ark.  198; 

without  giving  to  the  administrator  an  Bailey  v.  Scott,  13  Wis.  618.    See  also 

opportunity  to  perfect  the  bond,   was  M*Laurin  v.  Thompson,  Dudley  L.  (S. 

erroneous,  to  which  point  see  also  Col-  Car.)  335,  whichseems  to  be  a  stronger 

lier  V,  Kilcrease,  27  Ark.  10,  and  Mat-  case,  since  it  does  not  appear  that  the 

ter  of  Graber,  iir  Cal.  1.32.  petition  for  appointment  prayed  for  a 

lUInre  to  Qive  Additional  Seenrity.  —  revocation  of  the  prior  letters. 

In   California^  under  Code  Civ.  Pro.,  7.  Berry   v.    Bellows,   30  Ark.    198; 

§  1395.  the  failure  of  an  administrator  Bailey  v.  Scott,  13  Wis.  620. 

to  give  additional  security,  as  required  8.  Balch  v.  Hooper,  32   Minn.    158; 

by  an  order  of  the  court,  authorizes  Trumble    v,    Williams,    18   Neb.    144. 

the  court  to  revoke  the  letters  without  See  also  Smith  v.  Collier,  3  Dev.  &  B. 

further  notice  after  expiration  of  the  L.  (N.  Car.)  65;  Marsh  v.   People,   15 

time  limited.     Barrett  v.  Superior  Ct.,  111.  284,  ciUd  in  Veach  v   Rice,  ^31  U. 

(Cal.  1897)47  Pac.  Rep.  592.  S.  293. 
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Amendment  None  pro  Tnnc  —  An  order  of  removal  stating  an  insuf- 
ficient ground  therefor  may  be  amended  nunc  pro  tunc  to  con- 
form to  the  averments  of  the  petition  supported  by  undisputed 
affidavits  on  file.  ^ 

5.  Appeal  and  Supersedeas  —  AppealabUity  of  Order.  —  An  order 
removing  an  executor  or  administrator  or  revoking  his  letters,* 

or  refusing  so  to  do,*  is  usually  appealable. 

Interest  of  Appellant.  —  Such  appeal  can  be  taken  only  by  a  party 
interested.* 

1.  Harrison  v.  Clarke,  20  Hun  (N.  Utah,  —  Uebel  v.   Maltese^   2  Utah 

Y.)  404.     See  generally  as  to  amend-  430. 

ments  nunc  pro  tunc  article  Rbcords,  Vermont,  —  Bellow's   Estate,  60  Vt. 

vol.  17,  p.  914  ^/ j^.  224;     Banfill   v,    Banfill.   27  Vt.   557; 

8.  Arkansas,  —  Collier  v.   Kilcrease,  Holmes  v.  Holmes,  26  Vt.  536. 

27  Ark.  10.  Virginia.  —  Atkinson  v.  Christian,  3 

California,  —  Matter  of    Welch,    86  Gratt.  (Va.)  428. 

Cal.  179,  where  the  order  was  reversed  Wisconsin.  —  Brunson  r.  Burnett,  2 

as  an  erroneous  exercise  of  discretion;  Pin.  (Wis.)  185;  Pike's  Estate,  45  Wis. 

Matter  of  Moore,  83  Cal.  583;  Matter  391. 

of  Carpenter,  73  Cal.  203.  8.  Alabfima.  —  Clemens    v.   Walker, 

Illinois,  —  Witter  r.   Witter,   65   111.  40  Ala.  189;  Ward  zr.  Cameron,  37  Ala. 

App.  335.  691. 

Indiana,  —  Whitehall    v.    State,    19  Maryland,  —  Brodie  v,  Mitchell,   85 

Ind.  30.  Md.  516. 

Kentucky,  —  Murray  v.  Oliver,  3  B.  Massachusetts,  —  Drake  v.  Green,  10 

Mon.  (Ky.)  i;  Atwell  v.  Helm,  7  Bush  Allen  (Mass.)  124. 

(Ky.)  504.  Michigan,  —  Peckham   v,   Hoag,   92 

Maryland,  —  Glenn  v,  Reid,  74  Md.  Mich.  423. 

23B;    biddison  v.   Story,   57   Md.   96;  Missouri. — Owens  v.  Link,  48  Mo. 

Cox  V.  Chalk,  57  Md.  569;  Biddison  v,  App.  535;  Donaldson  v,  Lewis,  7  Mo. 

Moselv,  57  Md.  89;  Jones  v,  Jones,  41  App.  403. 

^d.  354;    Sluttery  v.  Smiley,  25  Md.  Montana,  —  In  re  Davis,    ii   Mont. 

389:    Stale   V,   Williams,  9  Gill  (Md.)  196. 

172.  New    York,  —  Matter  of  Keinz,   88 

Minnesota,  —  Dutcher  v.  Culver,   23  Hun  (N.  Y.)  298. 

Minn.  415.  Pennsylvania,  —  In    re    Neidig,    183 

Mississippi. —  Muirhead  v.  Muirhead,  Pa.  St.  492;  Wilkey's  Appeal,  108  Pa. 

8  Smed.  &  M.  (Miss.)  21T.  St.   567;    Patton's  Appeal,  31   Pa.  St. 

Missouri.  —  State  v.  Fowler,  108  Mo.  465. 

465;  Owens  V,  Link,  48  Mo.  App.  535:  Rhode  Island,  — Yeaw  v,  Searle,  2  R. 

Harney  v,  Scott,  28  Mo.  333;  Matter  \.  164. 

of  Duty,  27  Mo.  43;  Mullanphy  v,  St.  South  Carolina,  —  Exp,  White,  33  S. 

Louis  County  Ct.,  6  Mo.  563.  Car.  442. 

New  Hampshire,  —  Rice's   Petition,  Utah,  —  Matter  of  Reese,  9  Utah  171. 

58  N.  H.  200.  Vermont,  —  Woodward  v.  Spear,  10 

Ne7v   Ktfr>&.  — CI uff's  Estate,  (Surro-  Vt.  420. 

gate  Ct.)  II  Civ.  Pro.  (N.  V.)  338;  Hal-  Wisconsin,  —  Cutler    v.    Howard,    0 

sey  V,    Halsey,   3  Dem.  (N.   Y.)  196;  Wis.  309. 

Matter  of  Fernbacher,  (Surrogate  Ct.)  Contra  in  Ohio  and  California.  —  Eber- 

17  Abb.  N.  Cas.  (N.  Y.)  339.  sole  v.  Schiller.  50  Ohio  St.  701;  Mat- 

North  Carolina,  —  Edwards  v,  Cobb,  ter  of  Moore,   68   Cal.  394;    Keane's 

95  N.  Car.  4.  Estate,   56    Cal.    407;     Montgomery's 

Pennsylvania.  —  Simon's  Estate,  155  Estate,  55  Cal.  210.     It  was  otherwise 

Pa.  St.   215;    Schwilke's  Appeal.    100  in  California  under  a  statute  formerly 

Pa.  St.  628;  McCaffrey's  Estate,  38  Pa.  in  force.     Matter  of  Pacheco,  29  CaL 

St.  331;  Shauffler  v,  Stoever,  4  S.  &  R.  224. 

(Pa.)  202.  4.  Glenn  v,   Reid,  74  Md.   238,   an 

South  Dakota, — Trotter    v.    Mutual  order  of  revocation. 

Reserve  Fund  L.  Assoc.,  9  S.  Dak.  596.  Dobtor  to  Eitato.  —  A  person  against 
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Beview  of  Exeroise  of  Diseretion.  —  When  the  statute  clothes  the 
court  with  a  discretion  it  is  only  for  a  palpable  abuse  thereof  that 
an  appellate  court  will  reverse  an  order  removing  or  refusing  to 
remove  an  executor  or  administrator.* 

Supersedeas.  —  In  some  jurisdictions  an  appeal  from  an  order  of 
revocation  or  removal  suspends  its  operation ;  *  in  others  it  does 
not.' 

6.  Collateral  Attack  on  Order  of  Bevooation  or  BemovaL  —  Where 
the  removal  is  sought  on  statutory  grounds  and  the  application 
utterly  fails  to  show  a  sufficient  cause  it  has  been  held  that  the 
order  of  revocation  is  absolutely  void  on  collateral  attack.^  But 
the  defect  would  not  be  fatal  if  the  case  was  one  in  which  the 
court  had  authority  to  remove  upon  its  own  motion.*  Moreover, 
there  is  strong  authority  for  the  proposition  that  an  order  of 
removal  reciting  grounds  therefor  which  are  not  made  by  statute 
a  cause  for  removal,  though  erroneous,  cannot  be  questioned 
collaterally.*  Undoubtedly  if  the  order  recites  all  the  facts 
necessary  to  confer  jurisdiction  the  propriety  and  regularity  of 

whom   the  administrator  proposes  to  revoking  his  letters  is  not  incapacitated 

prosecute  a  claim   on   behalf  of    the  from  prosecuting  a  suit  in  his  official 

estate  has  no  appealable  interest  in  an  character;  Shauffler  v.  Stoever,  4  S.  & 

order  refusing  to  revoke  the  appoint-  R.  (Pa.)  202,  to  the  same  point, 

ment  of  the  administrator.     Missouri  8.  Matter  of  Moore,  86  Cal.  72;  Mer- 

Pac.    R.    Co.    V.    Bennett,    58     Kan.  rells  v.   Phelps,  34  Conn.   log;   Slate 

499.  V,  Judge,  22  La.  Ann.    116;   Dutcher 

The  AMlgnee  of  a  Beddnary  Legatee  v.  Culver,  23  Minn.  415;   Harney  v, 

may  appeal  from  a  decree  refusing  to  Scott,  28  Mo.  333;  Mullanphy  v.  St. 

remove  the  executor.     Yeaw.v.  Searle,  Louis  County  Ct.,  6  Mo.  563;  Halsey 

2  R.  L  164.  V,  Halsey,  3  Dem.  (N.  Y.)  197;  Matter 

1.  Deck  V,  Gherke,  6  Cal.  669;  White-  of  Fernbacher,  (Surrogate  Ct.)  17  Abb. 
hall  V.  State,  19  Ind,  30;  Toledo,  etc.,  N.  Cas.  (N.  Y.)  339.  See  also  Bellows' 
R.  Co.  V.  Reeves,  8  Ind.  App.  667;  Estate,  60  Vt.  224.  And  see  generally 
Isaacs  V,  Taylor,  3  Dana  (Ky.)  600;  article  Stay  and  Supersedeas. 
Matter  of  Keinz,  88  Hun  (N.  Y.)  298;  4.  Munroe  v.  People,  102  III.  408. 
Wilkey's  Appeal,  108  Pa.  St.  567.  See  See  also  Godwin  v.  Hooper,  45  Ala. 
also  Jones  z^.  Jones,  41  Md.  354;  Bid-  613.  Compare  Hart  v.  Boslwick,  14 
dison  •</.  Mosely,  57  Md.  89.  Fla.   162,   where  an  order  of  removal 

In  Vermont  the  Supreme  Court  does  assigning  as  a  ground  therefor  a  cause 

not  sit  as  a  supreme  court  of  probate,  not  mentioned  in  the  statute  was  held 

but  simply  as  a  court  of  errors,  and  valid   on  collateral   attack.     See    the 

the  exercise  of  the  discretionary  power  comments  on  this  case  in  Mathews  v, 

of  removal  conferred  upon  the  Probate  Darkee,  34  Fla.  559,  which,  however. 

Court  and  by  appeal  therefrom  on  the  did  not  overrule  it. 

County  Couri   will  not  be  revised  by  6.  Ramp  v,    McDaniel,    12    Oregon 

the  Supreme  Court  where  no  question  114. 

of  law  is  involved.    Holmes  t^.  Holmes,  6.  Culver  z^.  Hardenbergh,  37  Minn. 

26  Vt.  536;    Banfill  v,  Banfill,  27  Vt.  236;  Simpson  v.  Cook,  24  Minn.  180. 

557.  These  decisions  rest  upon  the  declared 

2.  State  z/.  Williams,  9  Gill(Md.)  176,  doctrine  that  probate  courts  in  Minne- 
holding  that  letters  of  administration  j^/a  have  a  constitutional  grant  of  juris- 
are  in  full  force  and  effect  pending  an  diction  which  is  of  the  same  extent  and 
appeal  from  an  order  revoking  them;  character  within  its  sphere  as  is 
Muirhead  v.  Muirhead,  8  Smed.  &  M.  possessed  by  the  courts  of  law  and 
(Miss.)  211,  holding  that  an  adminis-  equity  jurisdiction  acting  wiihin  their 
triior  who  has  appealed  from  an  order  province. 
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the  action  of  the  court  must  be  conclusively  presumed  on  collat- 
eral attack.^ 

7.  Bill  in  Eqnity  to  Set  Aside  Appointment  or  Bevoke  Letters.  — 
It  has  been  held  that  an  order  appointing  an  administrator  which 
was  procured  by  fraud  may  be  set  aside  on  a  bill  in  equity ;  • 
but  ordinarily  a  court  of  equity  has  no  jurisdiction  to  revoke 
letters  testamentary  or  of  administration.* 

y.  IHYEITTOBT  AND  APPSAISAL  —  1.  Inventory  —  Bnty  to  Ibko  and 
lile.  —  In  most  of  the  states  the  statute  requires  an  executor  or 
administrator  to  file  an  inventory  of  the  estate  within  a  limited 
time  after  his  appointment,  and  this  duty  is  usually  named  in  the 
condition  of  the  administration  bond.^  It  is  regarded  as  an 
important  duty,*  and  if  neglected  the  court  may  order  the  filing 
of  an  inventory,  of  its  own  motion  •  or  upon  the  application  of 
a  party  interested.'*'     If  the  original  inventory  does  not  include 

1.  Scott    V,    Crews,     72    Mo.     261;  a  liability  on  his  adminisiration  bond 

Thayer  v.  Homer,  11  Met.  (Mass.)  104.  if  he  neglects  to  return  an  inventory 

8.  McArthur  v,  Matthewson,  67  Ga.  of  the  estate  not  administered  by  his 

144,   citing  Mobley   v.  Mobley,  9  Ga.  predecessor.      Wilson  v.  Keeler,  2  D. 

247;  Wallace  v.  Walker,   37  Ga.  265;  Chip.  (Vi.)  16. 
Markham  v.  Angler,  57  Ga.  43.  Inventory  of  Choses  in  Action.  —  **  The 

3.  See  Am.  and  Eng.  Encyc.  of  Law  making  an  inventory  and  appraisal  of 
(2d  ed.)  title  Executors  and  AdminiS'  the  choses  in  action  is  of  no  import- 
trators^  vol.  ii,  p.  815.  ance;  it  is  seldom  done  in  the  probate 

4.  As  to  the  duty  to  return  an  inven-  court.  The  usual  practice  is  for  the 
tory,  what  property  must  be  inven-  administrator  to  return  to  the  probate 
toried,  etc.,  see  generally  Am.  and  court  a  list  of  the  choses  in  action  and 
Eng.  Encyc.  of  Law  (2d  ed.),  title  to  account  for  the  amount  collected 
Executors  and  Administrators y  vol.  ii,  upon  each,  holding  those  not  collected 
p.  854  et  seq.  subject    to    the  order  of  the  probate 

Executor  Sorviying  Partner.  —  As   to  court."     Boyden  v.  Ward,  38  Vt.  628, 

the  duty  of  an  executor  who  is  the  sur>  citing  Adams  v.  Adams,  22  Vt.  50. 

viving  partner  of  the  testator,  see  Per-  6.  Poole  v,  Burnham,  99  Iowa  493, 

rin  V,  Lepper,  72  Mich.  454.  holding  that  it  was  therefore  imma- 

Inventory  Filed  Out  of  Time.  —  Statu-  terial  that  such  an  order  was  made  on 

tory  provisions  requiring  an  executor  the  application  of  one  having   no  in- 

or  an  administrator  to  file  an  inventory  terest  in  the  estate;  Thomson  v.  Thom- 

within  a  certain  period  are  directory,  son,   i  Bradf.  (N.   Y.)  24,   where  the 

and  do  not  render  invalid  an  inventory  court  said  that  it  was  not  usual  to  re- 

subsequently  filed.     Phelan  v.  Smith,  quire  an  inventory  unless  on  the  appli- 

100  Cal.  169.     See  also  Matter  of  Gra-  cation  of  a  party  in  interest, 

ber,  III  Cal.  432.  7.  In  re  Patten,  18  D.  C.  392;  Simms 

6.  Moore  v.   Holmes,  32  Conn.  559,  v.  Guess,  52  III.  App.  543;  Billingslea 

where  the  court  said:    '*  The  great  ob-  v.  Young,  33  Miss.   95;    Compton  v. 

ject  of  this  highly  important  require-  Compion,  6  Smed.  &.  M.  (Miss.)  194; 

ment  of  the  law  regarding  an  inven-  Snodgrass  v,  Andrews,  30  Miss.  472, 

tory  is  to  enable  the  judge  of  probate  holding,  however,  that  an  order  10  add 

and   the   parties  in  interest  to  know  certain  property  to  the  inventory  would 

what  property   belongs  to  the  estate,  not  be  granted  "  unless  it  were  clearly 

Without  it  they  could  not  understand-  shown  that  the  property  belonged  to 

ingly  call  the  executor  or  administrator  the  estate,   and   that  it   was  omitted 

to  an  account."     See  also  Pursel  v.  through  the  negligence  or  fraud  of  the 

Pursel,  14  N.  J.  Eq.  519;  In  re  Holla-  administrator,    without    any  adverse 

day,  18  Oregon  168;  In  re  Heenan,  15  claim  set  up  to  it  by  other  persons,  or 

Phila.  (Pa.)  588,   39    Leg.   Int.   (Pa.)  without    circumstances  showing  that 

420.  the  title  of  the  intestate  had  been  di- 

An  Admlniftrator  de  Bonis  Hon  creates  vested;"  McWillie  v.  Van  Vacter,  35 
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,all  the  property  of  the  estate,  additional  inventories  may  be  filed 

Miss,  428;    In  re  Heenan,  15    Pbila.  Birdsall,  2  Decn.  (N.  Y.)33i;  Thomson 

(Pa.)  588,  39  Leg.  Int.  (Pa.)  420.  v,  Thomson,  1  Bradf.  (N.  Y.)  24. 

*'A  probate  coart  in  its  discretion  An  application  by  a  party  in  interest 
may  properly  entertain  an  application  to  compel  an  executor  or  administrator 
lor  an  order  that  an  inventory  *  *  *  to  file  an  inventory  is  rarely  if  ever  re- 
be  filed  by  one  who  ought  to  file  it,  fused,  if  made  within  a  reasonable 
without  inquiring  very  carefully  into  time.  Forsvth  v.  Burr,  37  Barb.  (N. 
the  legal  right  of  the  applicant  to  be  Y.)  542. 

heard  as  a  party.**     Pat  tee  v.  Stetson,  Interest  of  Petitioner,  —  In  Schmidt 

170  Mass.  93.     See  also  to  the  same  v.   Heusner,  4  Dem.  (N.  Y.)  276,  the 

point  Dickson's  Estate,  11  Phila.  (Pa.)  court  said:    "  It  was  held  by  Surrogate 

86,  32  Leg.  Int.  (Pa.)  249.  Bradford,    in   Thomson   v,   Thomson, 

InHowTork  Code  Civ.  Pro.,  ^  2715,  i  Bradf.  (N.  Y.)  24,  that  the  mere  ap- 
2716,  provides  that  an  executor  or  pearance  of  an  interest  on  the  part  of 
administrator  must  file  an  inventory  an  applicant  is  ordinarily  sufficient  to 
within  three  months  from  the  date  of  authorize  an  order  for  the  filing  of  an 
the  issuance  of  letiers,  and  that  in  de-  inventory  or  account,  even  though  the 
fault  of  such  filing  a  person  interested  claim  of  interest  is  contested  by  the  ex- 
in  the  estate  or  a  creditor  may  apply  ecutor  or  administrator.  Such  is  now 
to  the  surrogate's  court,  and  if  the  sur-  the  doctrine  of  the  Code  of  Civil  Pro- 
rogate be  satisfied  of.  the  fact  he  must  csdure  (§2514);  such  also  was  formerly 
require  an  inventory  to  be  filed  or  the  coursel  of  procedure  in  the  ecclesi- 
cause  to  be  shown  why  it  should  not  astical  courts  (Kenny  v,  Jackson,  i 
be  done.  It  is  also  provided  by  Code  Hag.  Ecc.  T05;  Smith  v.  Pryce,  1  Lee 
Civ.  Pro.,  §  2514,  subdiv.  11,  that  Ecc.  369;  Philipson  v.  Harvey,  2  Lee 
where  a  person  interested  may  apply  Ecc.  344;  Gale  v.  Lutlrell,  2  Add.  Ecc. 
for  an  inventory,  the  allegation  of  his  234;  Wainford  v.  Barker,  i  Ld.  Raym. 
interest,  duly  verified,  shall  suffice,  232);- and  such  has  been  the  general 
although  his  interest  is  disputed,  un-  practice  of  the  surrogate's  court  of  this 
Jess  he  is  excluded  by  some  final  deter-  county  (Burwell  v,  Shaw,  2  Bradf.  (N. 
mination  from  which  no  appeal  is  Y.)  322;  Cotterell  v.  Brock,  i  Bradf« 
pending.  In  Matter  of  Comins,  9  N.  (N.  Y.)  148;  Fraenznick  v.  Miller,  i 
Y.  App.  Div.  492,  the  court  said:  Dem.  (N.  Y.)  136,  and  cases  cited  at 
"  The  provision  of  the  code  relating  to  p.  154;  Creamer  v.  Waller,  2  Dem. 
the  compulsory  filing  of  an  inventory  (N.  Y.)  351)." 

is  only  a  statutory  enactment  of  a  rule  Allegation  of  Interest,  —  In  Gove  v, 
which  has  always  obtained  in  probate  Harris,  4  Dem.  (N.  Y.)  293,  Surrogate 
courts.  The  right  of  a  person  in-  Rollins  said:  '*  I  have  repeatedly 
terested  in  an  estate  to  be  informed  of  held,  in  applications  by  persons  claim- 
its  assets  has  always  been  recognized,  ing  to  be  creditors,  for  orders  directing 
and  the  obstruction  of  that  right  by  the  filing  of  inventories  or  accounts, 
mere  dispute  of  a  claim  or  interest  has  that  a  mere  allegation  that  such  appli- 
never  been  permitted,  but  there  is  cants  were  'creditors'  would  entitle 
nothing  in  this  provision  of  the  code  them  to  the  relief  asked,  unless  that 
which  takes  away  from  the  surrogate  allegation  were  denied,  but  that  in  the 
*  the  power  to  determine  the  right  of  a  event  of  such  denial  the  applicant 
petitioner  to  the  remedy  sought  and  should  be  required  to  set  forth  facts 
prayed  for  before  entering  an  order  which  if  undisputed  would  show  that 
upon  such  application.'  "  his  claim   to   be  a  creditor   was   well 

The  code  does  not  put  the  surrogate  founded."     See  also  Creamer  v,  Wal- 

under  compulsion  to  grant  the  petition  ler,  2  Dem.  (N.  Y.)  351. 

simply  because  the  petitioner  swears  to  Verification  of  a  Petition  by  a  sworn 

his  interest.     He  has  power  to  pass  statement  that  the  petitioner  '*  knows 

upon  the  petitioner's  right  to  the  relief  the  contents  thereof  and  that  the  same 

sought,  and  should  deny  the  applica-  are  true  "  has  been   held  a  sufficient 

tion  where  it  is  shown  that  the  estate  compliance     with    Code    Civ.     Pro., 

has  been  settled  and  distributed  and  §§  2534,  526.     Matter  of  Macaulay,  94 

the    personal    representative  released  N.  Y.  574. 

from  all  claims.     Matter  of  Wagner,  Attaehment  for  Fallim  to  Filo  Invon- 

119  N.  Y.  28.    See  also  Brainerd  v.  tory  as  Ordered.  —  See  Goods  of  Butler, 
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voluntarily  *  or  upon  requisition  of  the  court.* 

Form  of  Inventory.  —  The  inventory  should  be  specific  in  its 
description  of  the  property  of  the  estate  *  and  should  be  signed 
by  the  executor  or  administrator.* 

Yeriflefttion  of  the  Inventory,  though  required  by  statute,  is  not 
essential  to  its  validity.* 

Conoloeiveneei  of  Inventory.  —  The  inventory  \s  prima  facie  evidence 
of  the  amount  and  value  of  the  assets.*  But  it  is  not  conclusive 
either  for  or  against  the  personal  representative,  is  open  to  denial 
or  explanation,  and  may  be  corrected  from  time  to  time.'*' 

Tuck,  (N.  Y.)  87;  Wilde   v.  Smith,  2  lure  "  were  items  which  it  was  held 

Dera.  (N.  Y.)  93.  might  properly  have  been  rejected  by 

1.  Beach  v,  Norton,  9  Conn.  197;  the  surrogate  on  account  of  their  gen- 
Canfield  v,  Bostwick,  21  Conn.  550;  erality.  Vanmeter  v,  Jones,  3  N.  J. 
Com.  V.  Bryan,  8  S.  &  R.  (Pa.)  128;  Eq.  520.  See  also  Pursel  v,  Pursel,  14 
Bradford's  Case,  i  Browne  (Pa.)  87.  N.  J.  Eq.  514. 

On  a  return  of  such  inventory,  after  4.  Carr  v,  Anderson,  2  Hen.  &  M. 

time  for  diligent  inquiry,  the  executor  (Va.)  361.   holding  that  an   appraise- 

or  administrator  **  is  still  bound  in  like  ment  signed  only  by   the  appraisers 

manner  to  make  a  further  return,  if  was  not  an  inventory, 

further    property     ♦     *     ♦      should  6.  Matter  of  Lox,  100  Cal.  593.     See 

come  to  his  knowledge.**    Jones    v,  also  Phelan  v.  Smith,  100  Cal.  169. 

Richardson,  5  Met.  (Mass.)  249.  6.  Steele  v.  Knox,  10  Ala.  608;  Craig 

2.  Gephart  v.  Strong,  20  Md.  522;  v,  McGehee,  16  Ala.  41;  McVVillie  tr. 
Mc Willie  r.  Van  Vacter,  35  Miss.  428;  Van  Vacter,  35  Miss.  428;  Matter  of 
Killcrease  v,  Killcrease,  7  How.  (Miss.)  Van  Houten,  18  N.  Y.  App.  Div.  301; 
311;  Walter  v.  Ford,  74  Mo.  195;  Mat-  Matter  of  Stevenson,  86  Hun  (N.  Y.) 
ter  of  Butler,  38  N.  Y.  397;  Matter  of  325;  Mattel  of  Shipman,  82  Hun  (N. 
Mclntyre,  4  Redf.  (N.  Y.)489;  Green-  Y.)  108;  Marre  t.  Ginochio,  2  Bradf. 
hough  V.  Greenhough,  5  Redf.  (N.  Y.)  (N.  Y.)  165;  Matter  of  Ryalls,  74  Hun 
191;  Morse  v.  Smith,  (Supm.  Ct.  Gen.  (N.  Y.)  205;  Yarborough  v,  Harris,  3 
T.)  17  N.  Y.  Supp.  385;  In  re  Heenan,  Dev.  L.  (N.  Car.)  40;  Grant  tr.  Reese, 
15  Phila.  (Pa.)  588,  39  Leg.  Int.  (Pa.)  94  N.  Car.  720;  Graham  v.  Davidson, 
420;  Chifflet  V,  Willis,  74  Tex.  245:  2  Dev.  &  B.  Eq.  (N.  Car.)  155;  John- 
White  V.  Shepperd,  16  Tex.  163.  son   v,   Morris,  45  Tex.  463;   Carr  v. 

**  The     probate     court    has    ample  Anderson,  2  Hen.  &  M.  (Va.)  361. 

power  to  charge  an  executor  or  admin-  7.  Alabama.  —  Craig  v,  McGehee,  16 

istrator  with  any  properly  or  money  of  Ala.  41. 

an  estate  with   which  he  has  fraud u-  Connecticut,  —  Beach    v,    Norton,    9 

lently  failed  to  charge  himself,  and  if  Conn.  197;  Brush  v.  Button,  36  Conn, 

need  be  to  compel  him  to  file  proper  294. 

inventories  and  appraisements  of  its  Indiana.  —  Pace  v.   Oppenheim,   12 

property  coming  to  his  hands  as  such  Ind.  533. 

at  any  time  before  his  final  settlement  Michigan,  —  Hilton    v,    Briggs,     54 

and  discharge,'*     Hankins  v,  Layne,  Mich.  265. 

48  Ark.  545.  Massachusetts.  —  Selectmen  v.  Boy Is- 

After  Final  Aooonnting  and Diitribution  ton,  4  Mass.  318. 

and  withdrawal  of  the  estate  from  ad-  Nevada,  —  McNabb     v.    Wixom,     7 

ministration,   it  was  held  in  Davis  v,  Nev.  163. 

Harwood,  70  Tex.  71,  that  the  probate  New  York,  —  Matterof  Maack,  (Sur- 

court  had  no  power  to  require  the  ad-  rogate  Ct.)  13  Misc.  (N.  Y.)  368;  Mat- 

ministrator  to  file  an  additional  inven-  ter  of  Corbett,  90   Hun   (N.  Y.)  182; 

lory,  and  that  the  remedy  of  the  heirs  Matter  of  Payne,  78  Hun  (N.  Y.)  292; 

for  assets  not  formerly  reported  or  ac-  Sheerin    v.   Public    Administrator,    2 

counted  for  was  by  a  direct  proceeding  Redf.  (N.  Y.)  421;    Merchant  v.  Mer- 

against  him.  chant,  2    Bradf.  (N.  Y.)  432;    Apple- 

8.  **  Cash,  bonds,  notes,  etc.,"  and  gate  v,  Cameron,  2  Bradf.  (N.  Y.)  119; 

"  household  goods  and  kitchen  furni-  Marre   v,   Ginochio,   2  Bradf.  (N.  Y.) 
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2.  Appraisal.  —  The  statutes  frequently  provide  for  an  appraisal 
to  be  made  either  by  the  executor  or  administrator  or  by  persons 
appointed  by  the  court  for  that  purpose,  and  to  be  returned  with 
the  inventory.* 

VI  Fboceedings  fob  Discoyebt  of  Assets  —  1.  Bill  in  Equity 
for  Discovery  or  Recovery  of  Assets.  —  The  personal  representative 
may  maintain  a  bill  for  discoveiy  in  respect  to  the  existence, 
amount,  or  form  of  assets  which  are  believed  to  be  in  the  posses- 
sion of  another.*    The  bill  frequently  prays  for  an  account  and 

165;  Montgomery  v.  Dunning,  2  Bradf.  elusive,  and  no  distinction  is  made  be- 

(N.  V.)22o.  tween  an  inventory  voluntarily  made 

North     Carolina,  —  Yarborough     v,  and  one  returned  under  the  judgment 

Harris,  3  Dev.  L.  (N.  Car.)  40;  Grant  of  the  court,  as  10  its  effect  in  evidence. 

V.   Reese,  94  N    Car.   720;  Hoover  v.  Neither  the  one  nor  the  other  is  con- 

Millei,  6  Jones  L.  (N.  Car.)  79.  elusive.     And  though  certain  particu- 

Pennsylvania.  —  Bradford's  Case,    i  lars  are    enumerated   in   which    it   is 

Browne  (Pa.)  87;  Hallstead's  Estate,  2  declared  an  inventory  shall  not  be  con- 

Kulp  (Pa.)  508;    Shipe*s    Appeal,   114  elusive,  yet  that  is  not  to  be  construed 

Pa.  St.  205.  an    affirmance    of    conclusiveness    in 

Rhode    Island.  —  McGinity    v.     Me-  other  particulars."     That  there  is  no 

Giniiy.  ig  K.  I.  510.  distinction  in  this  behalf   between   a 

Tennessee.  —  Gilpin  v.  Noe,  9  Heisk.  voluntary  inventory  and  one  returned 

(Tenn.)     192;      Taylor     v.    Wood,    4  in  obedience  to  an  order  of  court,  see 

Lea   (Tenn.)    504;    Marr  v,  Rucker,  i  also  Leach  v.  Leach,  50  Vt.  618. 

Humph.  (Tenn.)  348.  1.  See  Dilts  v,  Stevenson,  17  N.J. 

2>jraj. —Campbell  v.   Cox,    i   Tex.  Eq.  407;    Matter  of  Robbins,  4  Redf. 

App.  Civ.Cas.,  §  526.  (N.   Y.)  144;    Supplee's  Estate,  17  Pa. 

Vermont.  —  Leach  v.   Leach,  50  Vt.  Co.  Ct.  335,  5  Pa.  Dist.  41;  Fairbanks 

618.  V.  Mann,  19  R.  L  499. 

Wisconsin.  —  Cameron  v.   Cameron,  In  Matter  of  McCaffrey,  50  Hun  (N. 

15   Wis.   i;    Bowen   z/.  Burnett,  i  Pin.  Y.)  371,  it  was  held  that  the  surrogate 

(Wis.)  658.  bad  no  power  to  direct  the  appraisers 

In  McGinity  v.   McGinity,  19  R.  I.  as  to  ihe  manner  in  which  they  were 

510,  the  court  said:     '*  We  do  not  think  to  estimate  the  value  of  the  property, 

the  rendering  of  an  inventory  by  an  In  New  York  an  appraisement  with- 

administrator  under  oath  to  the  pro*  out  previously  posting  notice  thereof  is 

bate  court  and  the  reception  and  re-  invalid.     Salomon  v,  Heichel,  4  Dem. 

cording  thereof  by  such  court  can  be  (N.  Y.)i76. 

treated  as  a  judgment.  It  is  the  duty  The  Yalnation  Is  Not  ConoluaiTe 
of  the  administrator  to  return  a  true  against  the  executor  or  administrator, 
and  just  inventory  of  all  the  property,  and  he  may  show  it  to  be  erroneous, 
rights,  and  credits  of  the  deceased  Ames  v.  Downing,  i  Bradf.  (N.  Y.)  321. 
which  have  come  to  his  hands  or  See  also  Applegate  v.  Cameron,  2 
knoivledge.  The  probate  court,  in  re-  Bradf.  (N.  Y.)  120. 
ceiving  and  recording  the  same,  does  2.  Starkweather  v.  Williams,  (R.  I. 
not  determine  whether  such  inventory  1898)41  Atl.  Rep.  1003,  holding  that  the 
is  right  or  wrong.  It  passes  no  judg-  bill  is  demurrable  if  it  waives  an  oath 
ment  thereon.  In  fact,  as  a  matter  of  to  the  answer  and  intimating  that  the 
practice,  we  presume  that  such  inven-  bill  should  allege  that  the  disclosure 
tory  is  seldom  examined  at  all  by  the  sought  is  necessary  to  enable  the  plain- 
probate  court,  unless  in  case  it  is  ques-  tiff  to  file  his  inventory  with  the  pro- 
tionedbysome  party  in  interest.  It  is  bate  court;  Matter  of  Curry.  25  Hun 
simply  ordered  to  be  recorded.  The  (N.  Y.)  324;  Preston  v.  Cutter,  64  N. 
administrator,  like  all  other  persons,  is  H.  468;  Grimes  v.  Hilliary,  38  III. 
liable  to  make  mistakes.'*  In  White  App.  246,  a  pure  bill  of  discovery  in 
V.  Shepperd,  16  Tex.  167,  quoted  in  respect  of  the  dates,  rate  of  interest, 
Davis  r.  Harwood,  70  Tex.  71,  the  etc.,  of  certain  notes  last  seen  in  the 
court  said:  *' It  appears  by  the  statute  possession  of  the  defendant,  the  dis- 
the  inventory  is  not  intended  to  be  con-  closure  being  necessary  in  aid  of  a  con- 
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for  a  delivery  of  the  property  or  the  proceeds  thereof  to  the 
plaintiff,  or  for  other  equitable  relief.*  The  distributees  of  the 
estate  are  neither  necessary  nor  proper  parties  to  the  bill.* 

8.  Summary  Proceedings  to  Obtain  Delivery  or  Discovery  of  Assets 
—  a.  Nature  and  Scope  of  Remedy.  —In  many  of  the  states 
the  statutes  authorize  summary  proceedings  in  the  probate  court 
to  obtain  a  disclosure  on  oath  by  persons  alleged  to  have  in  their 
possession  or  knowledge  or  to  have  concealed  or  embezzled  any 
property  belonging  to  the  estate,  and  in  some  cases  to  obtain  a 
delivery  to  the  personal  representative,  for  administration,  of 
property  withheld  or  concealed.'  The  proceedings  are  designed 
to  afford  a  more  effective  and  simple  remedy  than  that  existing 
at  common  law  against  executors  de  son  tort,^  and  to  aid  the  per- 
sonal representative  in  performing  his  duty  speedily  to  collect 
and  inventory  the  estate,*  but  not  to  afford  the  means  of  collect- 
ing ordinary  debts  due  to  the  estate,*  nor  to  try  contested  rights 

templated  suit  against  him.     See  also  Montana,  —  Code  Civ.   Pro.«  §  2571 

Ives's  Appeal,  28  Conn.  419.  et  seq. 

For  ihe  requisites  of  a  bill  of  discov-  New  Hampshire.  —  Pub.  Slat.,  c.  igo, 

ery,  see  generally  article  Discovery,  §  i  ^/  seq. 

Production,  and  Inspection,   vol.  6,  New  York,  —  Code  Civ.  Pro..  S  2707 

p.  728.  etseq. 

1.  See  Meyer  v,  Garthwaite,  92  Wis.  Ohio.  —  Bates's  Annot.  Stat.  (1897), 
572.  §  6053  et  seq. 

In  some  states  a  pure  bill  of  discov-  Rhode  Island,  —  Gen.  Laws,  c.  209, 

ery   seeking   no  further  relief  cannot  %\^  etseq, 

now  be  maintained.     See  article  Dis-  South  Dakota,  —  Comp.  Laws,  §  5775 

CO  VERY,  Production,  and  Inspechon,  et  seq, 

vol.  6,  p.  736  et  seq.  Wisconsin,  —  Stat.,  %  3825  et  seq. 

The  bill  is  not  maintainable  where  4.  Barasien  v,  Odum,  17  Ark.  122; 
it  does  not  pray  for  a  discovery  or  an  Fox  v.  Van  Norman,  11  Kan.  218. 
account,  but  simply  prays  for  the  de-  6.  Moss  v,  Sandefur,  15  Ark.  381; 
livery  to  the  plaintiff  of  specific  prop-  Welsh  v.  Lloyd,  5  Ark.  370;  Ives's  Ap- 
erty,  and  it  does  not  appear  that  such  peal,  28  Conn.  416;  Jones  v.  Richard- 
property  "  consists  of  relics  or  heir-  son,  5  Met.  (Mass  )  249;  Maiier  of 
looms  or  property  of  that  nature,  Cunard,  2  Connoly  (N.  Y.)  16,  7  N.  Y. 
which      might     perhaps     create     an  Supp.  553. 

equity."     Starkweather   v,  Williams,  "  It  was  desif^ned  to  afford  a  more 

(R.  I.  1898)  41  Atl.  Rep.  1003.  speedy  and  less  expensive  mode  than 

2.  Smith  V,  Smith,  92  Va.  696.  by  detinue,  trover,  or  replevin."    Wade 
8.  Arkansas,  —  Sand.     &     H.     Dig.  v.  Priichard,  69  III.  279,  quoted  in  Booth 

Stat.,  §  61  et  seq.  v  Tabbernor,  23  III.  App.  175. 

California,  —  Code  Civ,  Pro.,  §  1459        "  It  is  a   sort  of   bill   of   discovery 

et  seq.  without  pleadings  or  the  other  formal- 

Connecticut, — Gen.  Stat.,  ^§607,  608.  ides   attending  such  a  proceeding  in 

Illinois, — Starr  &  Curt.  Annot.  Stat,  equity."     Smyth  v.   Smyth,    24   Iowa 

(1896),  c.  3,  par.  81,  82.  403.      See    also   Perrin    v.    Judge,    9 

Iowa.  —  Code,  §§  3315,  3316.  Mich.  342;    O'Dee  v,  McCrate,  7  Me. 

Maine,  —  Rev.  Stat.,  c.  64,  §§  67,  69.  467. 

Maryland.  —  Pub.   Gen.    Laws,  art.        6.  Ives's     Appeal,    28    Conn.    416; 

93,  §  238  ^/ j<r^.  Seavey    v.   Seavey,    30   111.  App.  625; 

Massachusetts,  —  Pub.  Stat.,   c.    133,  Williams  z/.  Con  ley,  20  111.  643;  Martin 

§  I.  v.  Martin,  170  III.  18;  Matter  of  Carey, 

Michigan,  —  Comp.  Laws,  §  9355  et  11    N.   Y.   App.   Div.  289;    Matter  of 

seq,  Stewart.    77    Hun   (N.   Y.)  564;   In  re 

Missouri,  —  Rev,  Stat.,  §  74  ^/ J/'f.  Cunard,  (Supm.  Ct.  Gen.  T.)  7  N.  Y. 
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and  title  to  property  between  the  executors  and  others.* 

TlM  statutory  Bemedy  Ii  CnmulstiTe  and  does  not  preclude  a  suit  at 
law  or  in  equity  to  recover  the  property  withheld  or  for  other 
proper  relief.* 

t.  Parties— (i)  Petitioners. — The  statutes  usually  provide 
that  the  proceeding  may  be  instituted  by  the  executor,  adminis- 
trator, **or  other  person  interested."  *  But  it  is  very  question- 
able whether  any  one  can  proceed  until  letters  testamentary  or 
of  administration  have  been  granted  on  the  estate.*  One  of 
several  joint  personal  representatives  cannot  maintain  the  pro- 
ceeding alone.* 

(2)  Respondents.  —  The  statutes  generally  provide  that  the 
proceeding  may  be  had  against  **  any  person/*  etc.*  In  some 
cases  it  has  been  held  that  this  includes  the  personal  representa- 
tive; '^  in  others  the  contrary  is  held.®     In  a  few  of  the  states  the 

Supp.  553;  Matter  of  Nay,  6  Dem.  (N.  sentative  or    any    person    interested. 

Y.)  346;  Matter  of  Knittel,  5  Dem.  (N.  See  Matter  of  Pyle,  82  Iowa  144:  Don- 

Y.)  371.  over  v.   Argo,   79  Iowa  574;   Wise  v. 

1.  Moss  V.   Sandefur,    15  Ark.  381;  Chaney,    67    Iowa    73;    Code    Iowa, 

Ex  p.  Casey,  71  Cal.  272;  Dinsmoor  v.  §  3315. 

Bressler,  164  111.  211;  Martin  v.  Mar-  Tho  Prooeeding  Cannot  Be  Amended,  at 

tin,  170  111.  18;  Gibson  z\  Cook,  62  Md.  least  on  a  trial  de  novo  in  an  interme- 

256;     Gordon    v.    Eans,    97   Mo.    587;  diate  appellate  court,  by  substituting 

Bans  V.   Eans,    79  Mo^  53;  Matter  of  an  entirely  new  petitioner  and  petition. 

Peyser,  35  N.  Y.  App.  Div.  447;  In  re  Shaw  v,  Grooraer,  60  Mo.  495. 

Cunard,  (Supm.  Ct.   Gen.  T.)  7   N.  Y.  4.  Arnoldt'.  Sabin,4Cush.(Mass.)46. 

Supp.  553;  Matter  of  Lynch,  83  Hun  6.  Matter  of  Slingerland,  36  Hun  (N. 

(M.  Y.)39;  Matter  of  Curry,  25  Hun (N.  Y.)   575,    holding   that    a    petition   in 

Y.)  32[;    Matter    of    Beebe,    20    Hun  which  all  do  not  unite  should  be  dis- 

(N.  Y.)  462;  Matte.r  of  Rosenthal,  (Sur-  missed.     See  infra,  VII.  3.  a.  Personal 

rogate  Ct.)  59   How.    Pr.  (N.  Y.)  327;  Representatives  of  Decedent^    as   to  the 

Summerfield  v.  Howie,  2  Redf.  (N.  Y.)  necessity  of  joining   all   the   personal 

149;  Howell  v.  Fry,   19   Ohio  St.  556;  representatives  in  a  petition  for  a  pro- 

SaJdington  v,  Hewitt,  70  Wis.  249.  bate  sale  of  land. 

Finding  Not  Bos  Judicata.  —  The  find-  6.  See  the  statutes  cited  supra^  p.  864, 

ing  of   the  court  in   favor   of   the  re-  note  3. 

spondent  on  a  petition  by  the  adminis-  7.  See  Booth  v.  Tabbernor,  23  111. 
trator  cannot  be  pleaded  in  bar  of  an  App.  173;  Martin  v.  Martin,  170  111. 
action  by  the  latter  to  recover  the  prop-  18;  0*Dee  v,  McCrate,  7  Me.  467. 
erty,  at  least  in  a  state  where  no  gen-  An  administrator  de  bonis  non  may 
eral  evidence  in  behalf  of  the  petitioner  cite  the  executor  of  a  previous  admin- 
can  be  introduced  in  the  probate  court,  istrator  to  produce  the  books  of  a  part- 
Ivers  V,  I  vers,  61  Iowa  721.  nership  composed  of  the  deceased  and 

8.  Grimes  v.  Hilliary,    38  111.  App.  the  previous  administrator.     Perrin  v. 

246:    Madison    v.    Shockiey,   41    Iowa  Judge,  49  Mich.  342.     See  also  Reed  7'. 

453:    Smyth    V.   Smyth,  24   Iowa  493;  Wilson,  73  Wis.  497. 

Starkweather  v.  Williams,  (R.  I.  1898)  8.  In  Manaclinflettf,  MiBtonri,  and  Ohio. 

41    Atl.  Rep.    1003,    holding  that   (he  —  In  Missouri  and  Ohio   it   was   for- 

remedy  is  not  exclusive  of  the  right  to  merly  held,  in  construction  of  the  stat- 

a  discovery  in  equity:  on  which  point  utes  then  in  force,  that  the  provisions 

see  also  Meyer  v.  Garthwaite,  99  Wis.  did  not  extend  to  executors  and  ad- 

571.  ministrators,  Powers  r.  Blakey,  16  Mo. 

8.  See  Che  statutes  cited  m^a^  p.  864,  437;  Meinzer  v.  Bevlngton,  42  Ohio  St. 

note  3.  325;  and  in  Massachusetts  the  court  in- 

If  tks  Statnto  Is  BUant  as  to  who  may  clined  to  the  same  opinion,  Selectmen  v. 

make  the  application  it  seems  that  il  Boylston,  4  Mass.  318.     But  it  is  now 

may  be  made  by  the  personal  repre-  otherwise  by  express  statute  in  each 
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statutes  expressly  authorize  a  proceeding  against  the  personal 
representative.* 

c.  Petition.  —  The  petition  should  show  the  character  or 
interest  which  enables  the  petitioner  to  maintain  the  proceeding,* 
and  should  allege  the  facts  which  by  statute  make  the  respondent 
subject  to  the  proceeding.' 

Amendments.  —  Additional  facts  may  be  charged  by  an  amended 
petition  or  affidavit.* 

d.  Answer  to  Petition.  —  In  most  of  the  states  there  is  no 
provision  for  an  answer  to  the  petition.*     It  is  otherwise  in  New 

of  those  states.    See  the  statutes  cited  into  a  proceeding  against  the  executor 

supra^  p.  864,  note  3.  individually  under  the  statute  for  dis- 

1.  Hignutt  V,  Cranor,  62  Md.  216;  closure,  etc. 

Matter  of  Stuart,  67  Mo.  A  pp.  61.    See  6.  Illinois.  —  '*  The  proceeding  under 

also  the  preceding  note.  these  sections  is  to  a  large  extent  in- 

8.  Arnold  v,  Sabin,  4  Cush.  (Mass.)  formal.     No  provision  is  made  for  an 

46,  holding  that  where  the  petitioner  answer,  or  any  pleading  further  than 

was  described  as  '*  administrator  and  a  statement  upon  oath,  and  no  formal 

creditor"  he  could  not  maintain  the  particularity  is  required   to  give   the 

proceeding  if  it  appeared  that  he  was  court  jurisdiction."    Martin  f.  Martin, 

not  entitled  to  act  as  administrator;  170  ill.  18. 

Shaw  V.  Groomer,  60  Mo.  495.  6.  In  Hew  York  the  statute  provides 

Failure  to  State  in  what  way  the  pe-  that  if  the   person  cited   interpose  a 

titioner  is  interested  in  the  estate  is  written  answer,  duly  verified,  that  he 

not    a    jurisdictional    defect,    and    is  is  the  owner  of  the  property  or  eQ- 

waived  by  proceeding  to  trial  without  titled    to    the    possession   thereof    by 

objection.     Wade  v,  Pritchard,  69  111.  virtue  of  a  lien  thereon,  or  a  special 

27Q.  property  therein,   the  surrogate  must 

8.  Taylor  v.   Bruscup,  27  Md.  220.  dismiss   the  pioceedings  as  to    such 

See  the  substance  of  a  petition  set  forth  property  so  claimed.     Code  Civ.  Pro. 

in  Saddington  v,  Hewitt,  70  Wis.  241;  (N.  Y.).  S  2709:  Doyle  v.  Doyle,  (Supm. 

Conner    v.    Akin.   29    111.    App.   585;  Ct.  Gen.  T.)  15  N.  Y.  St.  Rep.  318. 

Moss  V.  Sandefur,  15  Ark.  381.  An  answer  that  the  respondent  "  is 

In  Vaine  the  petition  consists  of  gen-  the  owner  "  or  **  entitled  to  the  pos- 

eral   allegations   without   inlerrogaio-  session  "  of  the  property  is  too  indefi- 

ries.     Bradley  v.  Veazie,  47  Me.  85.  nite   to  exempt  the   respondent  from 

Collatoral   Attaok  for  Insni&oioncy  of  examination.      Matter  of  Peyser,   35 

Petition.  —  If  the  petition  does  not  show  N.   Y.   App.    Div.  447.     For  answers 

a  case  which  gives  jurisdiction  to  the  held  insufficient  for  like   reasons  see 

court,  the  subsequent  proceedings,  in-  also  Matter  of  Motz,  (Surrogate  Ct.)  5 

eluding  the  judgment,  are   void  and  N.  Y.  St.  Rep.  343;  Hastings's  Estate, 

may   be  attacked  collaterally.     Dins-  6  Dem.  (N.  Y.)  424;  De  Lamater  v.  Mc- 

inoor  7/.  Bressler,   164  III.  211,  which  Caskie,  4  Dem.  (N.  Y.)  549.     Compare 

was  8  proceeding  for  contempt.  Matter  of  Nay,  6  Dem.  (N.  Y.)  346; 

In  Kew  York  the  petitioner  need  not  Metropolitan  Trust  Co.  v.   Rogers,  i 

positively  allege  that  property  is  in  the  Dem.  (N.  Y.)  365. 

possession,  etc.,  of  the  respondent.     It  But  an  answer  though  inartificially 

is   sufficient  to  set  forth  *' any   facts  and  discursively  drawn  may  entitle  the 

tending  to  show  "  that  such  is  the  case,  respondent  to  a  dismissal  if  the  court 

Mead  v.  Sommers,  2  Dem.  (N.  Y.)  296.  is  able  to  infer  from  the  allegations 

4.  Blair  V.  Sennott,  134  111.  85,  where  of  fact  a  claim  of  ownership  or  title  to 

the  statute  was  silent  on  the  point.     In  the  possession.     Masterton  s  Estate,  6 

Martin  v.  Martin,   170  III.  18,  it  was  Dem.  (N.  Y.)  460. 

held  that  a  petition  against  an  execu-  See  further  as  to  the  sufficiency  of 

tor  for  the  purpose  of  correcting  an  in-  the  answer  Matter  of  Cunard,  2  Con- 

ventory  alleged  to  be  incomplete  may  noly  (N.  Y.)  16,  affirmed  54  Hun  (N.  Y.) 

upon  appearance  by  the  executor  be  637,   7   N.    Y.   Supp.   553;    Matter  of 

converted   by  a   verified    amendment  Wing,  41  Hun  (N.  Y.)452;  Public  Ad- 
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e.  Examination  and  Hearing  —  intorrogatoriM  and  Anawm. — 

Upon  appearance  of  the  respondent  he  is  examined  upon  oath, 
usually  by  means  of  written  interrogatories  filed  by  the  petitioner 
and  verified  answers  thereto.* 

Other  Bapporting  or  Approving  Testimony  may  be  received  in  some 
states,*  but  not  in  all  of  them.' 

The  Triml  !•  Xoit  Commonly  by  the  Oonrt,  but  in  some  of  the  states  a 
jury  may  be  demanded.* 

Aesietanoe  of  Oounsel.  —  The  court  may  in  its  discretion  allow  the 

ministrator  v,  Elias,  4  Dem.  (N.  Y.)  supra,   p.  864,   note  3.     And   see  also 

139;    Matter  of    Lynch,   83   Hun  (N.  0*Dee  v,  McCrate,  7  Me.  467:  Welsh 

Y.)  39.  V.  Lloyd,  5  Ark.  367,  an  action  tor  false 

Whether  an  affidavit  is  an*' answer  "  imprison  mem  against  the  judge  and 

within  the  meaning  of  the  code  was  the  sheriflf. 

made  a  query  in  Public  Administrator  Seoond  or  Further  Examination  in  the 

V,  Elias,  4  Dem.  (N.  Y.)  139.  8ameProoeedinff.  —  See  Spreen's  Esiate, 

If  the  answer  interposes  a  claim  of  (Surrogate  Ct.)  i  Civ.  Pro.  (N.  Y.)  375. 

title  the    proceeding  cannot  be  con-  8.  See  the  statutes  cited  j»/ra,  p.  864, 

tinued  for  the  purpose  of  examining  note  3. 

the  respondent  as  to  his  knowledge  or  8.  In  Iowa  no  general  evidence  can  be 
information  concerning  the  property  introduced  in  behalf  of  the  adminis- 
so  claimed.  Basch'9  Estate,  (Surro-  trator.  Ivors  v,  I  vers,  61  Iowa  721; 
gate  Ct.)  24  Civ.  Pro.  (N.  Y.)  264.  Rickman  v.  Stanton,  32  Iowa  134,  hold- 
It  If  interrogatories  are  fully  and  ing  that  an  order  made  upon  the  testi- 
f airly  answered  the  defendant  should  mony  of  witnesses  in  the  absence  of 
n3t  be  required  to  furnish  a  volumin-  the  defendant  was  void;  Smyth  v, 
OU3  schedule  of  documents  to  which  he  Smyth,  24  Iowa  49T. 
offers  free  access.  Manly  v.  Babbitt,  In  Maieaohnsetts,  '*  the  examination 
99  Mich.  441,  where  the  interrogatories  is  wholly  in  writing.  *  *  *  No 
are  set  forth  in  full.  See  also  Perrin  supporting  and  no  opposing  testimony 
V.  Judge,  4Q  Mich.  342.  is    received."      Martin     v,   Clapp,   99 

Examination  Dlsoretionary  in  Illinois.  Mass.  471. 

—  '*  The  requirement  that  the  parly  In  XiMonri  the  examination  of  the 

shall  be  examined  is  not  peremptory,  defendant  is  conducted  at  the  outset 

but  leaves   it   discretionary   with  the  without  interrogatories,  after  which, 

court.     The  act  says  he  may  be  exam-  at  ihe  instance  of  the  executor  or  ad- 

ined  on  oath,  not  that  he  shall  be."  ministrator,  and  on  written  interroga- 

Wade  V.   Pritchard,  69  111.  279,  quoted  tories,  other  witnesses  may  be  called, 

in  Booth   v,  Tabberncr,  23  III.  App.  But  on  a  proceeding  instituted  by  dis- 

175.    See  also  Martin  7'.  Martin,  170  tributees  it  was  held  that  the  other 

111.  18.  witnesses  could  not  be  called  if  the 

In  Writing.  —  An  order  for  an  oral  executor  or  administrator  declined  to 
examination  and  reducing  the  test!-  file  interrogatories,  Brotherton  v. 
mony  to  writing  as  fhe  examination  Spence,  52  Mo.  App.  664. 
proceeds  does  not  meet  the  require-  By  construction  of  the  statute,  if  the 
ment  of  a  statute  which  provides  i hat  proceeding  is  instituted  against  the 
ibe  interrogatories  and  answers  must  executor,  no  witnesses  can  be  exam- 
be  in  writing.  Palmer  v.  Peck,  90  ined  without  his  consent  after  his  own 
Mich.  I.  examination.    Matter  of  Stuart,  67  Mo. 

Nevertheless,  if   the  party  testifies  App.  65. 

orally  and  against  objection  his  testi-  4.  In  lUinoii  there  is  no  jury  trial  in 

mony  may  be   used   against   him  in  the  County  Court  or  in  the  Circuit 

other  proceedings  unless  ii  appears  to  Court  on  appeal.     Seavey  v,  Seavey, 

have  been  affected  by  the  circumstance  30  111.  App.  625;  Dinsmoor  r.  Bressler, 

of  coercion.     Lilley  v.  Mutual  Ben.  L.  164   111.   211;    Martin   v,   Martin,   170 

Ins.  Co.,  92  Mich.  153.  Ill    18. 

7or  Bofhaal  to  Appear  or  to  Answer  In  Xisooori,  Xaryland,  and  Ohio  a  jury 

the    respondent    may    be    committed  may  he  demanded.     See  the  statutes 

lor  contempt.     See  the   statutes  cited  cited  supra,  p.  864,  note  3. 
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party  cited  for  examination  to  be  assisted  by  counsel.* 

/•  Order  and  Enforcement  Thereof  —  ord«r.  —  Some  of 

the  statutes  contemplate  no  judgment  to  be  rendered  by  the  pro- 
bate court,  either  for  a  return  of  the  property  or  for  the  recovery 
of  its  value,  and  leave  those  rights  to  be  established  in  the  ordi- 
nary courts  of  law,  wherein  the  disclosure  or  order  therefor  or  for 
delivery  in  the  probate  court  may  be  used  as  evidence.*  In 
some  of  the  states  the  court  may  order  a  delivery  of  the  property 
to  the  personal  representative  or  render  judgment  for  its  value.* 

Attaohment  for  Contompt  is  usually  the  only  mode  of  enforcing 
obedience  to  the  order.* 

g.  Appeals.  —  An  order  dism-ssing  the  petition  *  or  refusing 
to  dismiss  it  •  or  requiring  the  respondent  to  deliver  up  the  prop- 
erty "^  or  exempting  him  from  answering  interrogatories®  is 
appealable.  But  it  has  been  held  that  no  appeal  will  lie  from 
an  order  requiring  him  to  answer  an  interrogatory,*  nor  from  an 

1.  Martin  v.  Clapp,  99  Mass.  470,  in-  and  prompt  administration.  Seavey  v. 
timating  that  the  privilege  of  counsel  Seavey,  30  111.  App.  625;  People  v. 
is  a  matter  of  absolute  right.  In  New  Abbott,  T05  111.  588,  holding  that  the 
Hampshire  and  Rhode  Island  \\i^  right  equilable  owner  of  promissory  notes 
is  given  by  statute.  Pub.  Stat.  N.  H.,  payabie  lo  the  decedent  should  not  be 
c.   190,  g  2;  Gen.  Laws  R.  I.,  c.  209,  required  to  deliver  them  up. 

g  18.  *^  No  technical,  formal  particularity 

2.  Exp,  Casey,  71  Cal.  269;  Ivers's    is  required  in  the  orders  of  the  court. 
Appeal,   28  Conn.  416;  O'Dee  v.  Mc-    Blair  zr.  Sennott,  134  111.  85. 

Crate,  7  Me.  467;  Martin  v,  Clapp,  99  In  Mifltonrl,  if  at    the  time  of   the 

Mass.  471,  where  the  court  said:  *'  The  commencement  of  the  proceedings  the 

discovery  is  not  only  the  purpose,  but  property  has  passed  from  the  posses- 

the  end,  of  the  proceedings;'*   Wales  sion  of  the  party  charged  and  cited, 

V,    Newbould,  9  Mich.   87;  Perrin   v,  there  can  be  no  judgment  again&t  him. 

Judge,  49  Mich.  344;  Dodge  &.  McNeil,  Howell  v,  Howell,  37  Mo.  124. 

62  N.   H.  168,  holding  ihat  the  court  4.  See   the  statutes   cited  sufra^   p. 

has  no  power  to  determine  that  the  864,  note  3.     And  see  Wise  v.  Chaney, 

charge  is  or  is  not  sustained;  Sadding-  67  Iowa  73. 

ton  V,  Hewitt,  70  Wis.  240;  Meyer  v.  In  Illinois  the  court  has  no  authority 

Garth waite,  92  Wis.  571.     See  also  the  to  make  its  judgment  a  lien  upon  the 

statutes  cited  supra^  p.  864,  note  3.  real  estate  of  the  defendant.     Connor 

A  statute   making  the  order  prima  v.  Akin,  34  111.  App.  432. 

facie  evidence  of  the  right  to  recover  6.  Worthington  v,  Herron,  39  Md.  145; 

the  property  is  constitutional.     Bright  Abbott  v.  Golibart,  39  Md.  554;  Ruff  v, 

V,  Ecker,  9  S.  Dak.  192,  449.  Doyle,  56  Mo.  301.     See  also  McCrary 

8.  See  the  statutes  cited  supra,  p.  864,  v,  Menteer,  58  Mo.  446;  Martin  v.  Mar- 
note  3.  tin,  170  111.  18. 

Spadfloation   of   Property.  —  In    New  6.  Matter  of  Slingerland,  36  Hun  (N. 

Yorh  the  order  must  specify  distinctly  Y.)  575,  holding  that  it  affects  a  sub* 

the  property  delivery  of  which  is  re-  stantial  right. 

quired.     Code  Civ.  Pro.  N.  ¥.,§2709;  7.  Moss  v,  Sandefur,    15  Ark.  381; 

Tilton  V.  Ormsby,   10  Hun  (N.  Y.)  7;  Matter  of  Pyle,  82  Iowa  144.     See  also 

Camp  V,  Fraser,  4  Dem.  (N.  Y.)  212;  State  v.  Coffey,  5  Mo.  App.  577. 

Mapes'  V.  Fleming,  (Supm.  Ct.   Gen.  8.  O'Dee  v,  McCrate,  7  Me.  467. 

T.)  6  N.  Y.  St.  Rep.  668.  9.  Bradley    i;,   Veazie.    47    Me.  Ss* 

In  minoii.  —  The  court  is  vested  holding  that  the  lawfulness  of  the 
with  a  discretion  and  is  not  bound  to  interrogatory  can  be  reviewed  only  on 
make  an  order  for  the  delivery  of  the  a  writ  of  habeas  corpus  after  the  re- 
property.  Its  discretion  should  be  so  spondent  has  been  committed  for  con- 
exercised  as  best  to  preserve  the  es-  tempt  in  refusing  to  answer;  Palmer 
tate  and  promote  its  honest,  complete,  v.  Peck,  90  Mich.  i.     Centra,  Arnold 

»68  Volnme  XIX. 


Bales  of  Baalty  DECEDENTS  EST  A  TES,  undor  Order  of  Court 

order  directing  that  an  action  be  brought  against  the  respondent.* 
YH  Balis  of  Realty  vwdzr  Obdeb  of  Cottbt  —  1.  Vecessity  of 
Application.  —  The  general  rule  is  that  a  sale  under  an  order 
which  has  no  application  to  support  it  is  utterly  void.*  By  stat- 
ute in  some  jurisdictions,  however,  an  order  of  sale  may  be  made 
without  application  where  it  appears  on  a  settlement  of  the 
accounts  of  the  personal  representative  that  there  is  a  deficiency 
of  personal  estate.' 

2.  Time  for  Making  Application  —  a.  By  Statute.  —  In  some 
states  a  statute  of  limitations  prescribes  the  time  within  which 
an  application  to  sell  the  real  estate  of  a  decedent  must  be  made.^ 

V.  Sabin,  4  Cush.  (Mass.)  46,  dt^d  ia  years,   prescribed   by   Horner's    Stat. 

Martin  v.  Clapp,  qq  Mass.  470.  Ind.  (1896),  §  294,  for  "  all  actions  not 

1.  Matter  of  Pyie,  82  Iowa  144.  limited  by  any  other  statute."     Witz 

2.  Wills  V.  Pauly»  116  Cal.  575;  v.  Dale,  129  Ind.  120:  Cole  v,  Lafon- 
Teverbaugh  v.  Hawkins,  82  Mo.  180;  taine,  84  Ind.  446;  Scherer  v,  Inger- 
Ethell  V.  Nichols,  i  Idaho  741.  man,  110  Ind.  428;  Failey  t/.  Gribling, 

A  fortiori  such  an  order  would  be  128  Ind.  no.  The  statute' does  not 
declared  invalid  on  appeal.  Matter  of  begin  to  run  until  the  executor  or  ad- 
Byrne,  IT2  Cal.  176;  Monahon^  v.  ministrator  discovers  the  insufficiency 
Vandyke,  27  III.  154.                          '  of  the  personal  estate.     Scherer  v.  In- 

In  Lawson  v,  Acton,  57  N.  J.  £q.  german,  no  Ind.  428;  Failey  v,  Grib- 
107.  the  court  said:  "  I  apprehend  that  ling.  128  Ind.  no. 
a  mere  order  of  the  Orphans'  Court  £a  New  Jersey,  formerly,  the  applica- 
direciing  a  sale  of  lands  of  a  decedent  tion  was  to  be  made  within  a  reason- 
by  a  personal  representative,  in  the  able  time,  there  being  no  statutory 
absence  of  any  application  for  that  limitation.  Liddel  v.  McVickar,  11 
purpose,  would  be  void,  precisely  as  N.  J.  L.  44.  The  same  doctrine  now 
would  a  mere  entry  of  judgment  in  obtains  except  that,  by  force  of  the 
personam  by  acommon-law  court  with-  statute,  if  the  sale  is  not  made  within 
out  any  service  of  process  on  the  de-  a  year  from  the  decedent's  death  the 
fendant  or  appearance  by  him.'*  purchaser's  title  will  be  subject  to  con- 

Freiumption  of  Application  by  Becitals  veyances  made  or  incumbrances  cre- 
in  Order.  —  If  the  order  of  sale  recites  ated  by  the  devisee  or  heir  theretofore, 
that  application  was  made  it  may  be  Bockover  v.  Ayres,  22  N.  J.  Eq.  13; 
presumed  on  collateral  attack  that  the  Warwick  v.  Hunt,  11  N.  J.  L.  i. 
court  acted  regularly  and  that  applica-  In  How  York,  before  the  Revised 
tion  was  in  fact  made.  Perry  v.  Statutes,  the  personal  representative 
Blakey,  5  Tex.  Civ.  App.  331;  Bowen  was  required  to  begin  the  proceed- 
ed. Bond,  80  III.  351;  Duval  v,  McLos-  ing*' as  soon  as  conveniently  may  be,** 
key,  I  Ala.  708.  Thus  in  Duval  v,  which  was  construed  to  mean  within 
McLoskey,  i  Ala.  708  [reaffirmed  in  a  reasonable  time.  Mooers  v.  White, 
Field  V.  Goldsby,  28  Ala.  224,  and  cited  6  Johns.  Ch.  (N.  Y.)  360.  And  see 
with  approval  in  Cotton  v,  Holloway,  Jackson  v.  Robinson,  4  Wend.  (N.  Y.) 
96  Ala.  544,  and  Davie  v,  McDaniel,  436;  Gilchrist  v,  Rea,  9  Paige  (N.  Y.) 
47  Ga.  203],  the  petition  for  the  sale  66.  Application  must  now  be  made 
was  lost,  but  the  decree  of  sale  recited  within  three  years  after  letters  testa- 
the  fact  that  a  petition  had  been  filed  mentary  or  of  administration  are 
and  that  it  showed  the  personal  prop-  granted  unless  the  creditor  has  a  pend- 
erty  to  be  insufficient  to  pay  the  debts  ing  action  against  the  personal  repre- 
of  the  estate,  and  the  sale  was  sas-  sentative,  etc.  Code  Civ.  Pro.,  §§2750, 
tained  on  collateral  attack.  2751.      See   Matter  of   Bingham,    T27 

8.  Such    is    the    case    in    Missouri,  N.  Y.  296;  Mead  v.  Jenkins,  95  N.  Y. 

Young  V.  Downey,  145  Mo.  250;  Day  31;  Fitch  v.  W^itbeck,  2  Barb.  Ch.  (N. 

V.  Graham,  97  Mo.  398;  Teverbaugh  Y.)  161;  Church  zf.  Olendorf,  49  Hun 

V.    Hawkins,    82    Mo.    180;  Patee    v.  (N.    Y.)    439;    Carman    v.    Brown,   4 

Mowry,  39  Mo.  161.  Dem.  (N.  Y.)  96;  Butler  v.  Emmett,  8 

4.  In  Tniliftna  the  period    is   fifteen  Paige (N.  Y.)  12;  Ferguson  v,  Broome, 
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b.  In  Absence  of  Statutory  Provision.  —  Where,  as  in 
most  of  the  states,  there  is  no  specific  statutory  provision  on  the 
subject,  the  application  must  be  made  within  a  reasonable  time, 
and  will  be  defeated  by  unreasonable  delay,*  and  the  right  to  sell 
is  lost  by  delay  in  procuring  letters  of  administration  whenever  it 

I  Bradf.  (N.  Y.)  lo;  U.  S.  Life  Ins.  Co.  able;  Brogao  v.  Brogan,  63  Ark.  405, 

r.  Jordan,  5  Redf.  (N.  Y.)  207;  Slocum  holding  a  delay  for  twenty-one  years 

V.  English,  2  Hun  (N.  Y.)  78,  affirmed  after  the  grant  of  letters  unreasonable; 

62  N.  Y.  494;  Parkinson   v,   Jacobson,  Roth  v,  Holland,  56  Ark.  633. 

18  Hun  (N.  Y.)  353;  Hyde  v.  Tanner,  California.  —  Matter  of  Arguello,  85 

I  Barb.  (N.  Y.)  75;  Topping's  Estate,  Cal.  151;  Crosby's  Estate,  55  Cal.  574. 

(Surrogate   Ct.)  i8  Civ.  Pro.   (N.  Y.)  ConnecticuL  —  Griswold  r.   Bigelow, 

115.     If  letters  are  not  granted  within  6  Conn.  258;    Ricard  v.   Williams.   7 

four  years  after  the  decedent's  death  Wheat.  (U.  S.)  115.  holding  a  delay  for 

the  sale  will  not  aflfect  the  title  of  a  twenty  years  after  taking  out  letters  of 

purchaser  or  mortgagee  in  good  faith  administration  unreasonable;  Wooster 

and  for  value  from  an  heir  or  devisee,  v,  Hunts  Lyman  Iron  Co.,  38  Conn. 

Code  Civ.  Pro.,  §  2777.     See  Cunning-  261,  holding  twenty  years'  delay  an- 

ham  v.  Parker,  146  N.  Y.  29;  Fonda  v,  reasonable. 

Chapman,  23  Hun  (N.  Y.)  119.     Prior  Illinois.  —  Dorman    v.   Lane,   6  III. 

to  1880  the  creditor  could  not  institute  143. 

a  proceeding  to  obtain  an  order  of  sale  Iowa,  —  McCrary  v.  Tasker,  41  Iowa 

until  after  the  executor  or  administra-  25$,  a  delay  of  eleven  and  one  half 

tor  had   rendered   his    account.     See  years;  Creswell  v.  Slack,  68  Iowa  no, 

Church  V.   Olendorf,  49  Hun  (N.  Y.)  a  delay  of  four  years;  Wilson  v.  Stan- 

39;  Skid  more   t'.  Romaine,  2   Bradf.  ton,  58  Iowa  404,  more   than   fifteen 

N.   Y.)  122;  Sanford  v.   Granger,    is  years'  delay  —  all  held  unreasonable. 

Barb.  (N.  Y.)  392;  U.S.  Life  Ins.  Co.  Michigan,  —  Matter    of    Godfrey,  4 

r.  Jordan,  5   Redf.  (N.  Y.)  207.     And  Mich.   314,   application    denied    after 

for  a  sketch  of  the  legislation  prior  to  more  than  seventeen  years  had  elapsed. 

1849,  see  Ferguson  v.  Broome,  i  Bradf.  Minnesota,  —  State   v.    Probate  Cl., 

(N.  Y.)  10.  40  Minn.  299. 

In   Pennsylvaiiia    (he  lien  of    a    de-  Mississippi.  —  Ferguson  9.  Scott,  49 

cedent's  debts    expires    by   statutory  Miss.  500;  Yandell  v,  Pugh,  53  Miss, 

limitation  five  years  after  his  death,  301. 

except  in  specified  instances.     Smith  Missouri,  —  Barlow  v.  Clark,  67  Mo. 

V.  Wild  man,  178  Pa.  St.  245;  Demmy's  App.  340:  Weinerth  v,   Trendley,   39 

Appeal,  43  Pa.  St.  155;  In  re  Mitchell,  Mo.   App.   333;  Gunby   v.   Brown,  86 

182  Pa.  St.  530;  Oliver's  Appeal,  loi  Mo.  253,  denying  an  application  made 

Pa.   St.   299;    Pry's  Appeal,  8   Watts  after  the  lapse  of  thirteen  years.     See 

(Pa.)  253;  Moyer's  Estate,   11  Pa.  Co.  also  Howell  v.  Jump,  140  Mo.  441. 

Ct.  528.  New  Hampshire.  —  Hatch  v,  Kelly, 

In  WisooDsin  three  years  from  the  63  N.  H.  29. 

death  of  the  decedent  is  the  statutory  New    York.  —  Mooers    v.  White,   6 

limitation.      Laws   Wis.    1881,   c.   286  Johns.  Ch.  (N.  Y.)  375,  where  Chancel- 

SStal.  Wis.   §  3873a),  quoted  in  Fisk  v,  lor  Kent  intimated  an  opinion  that  in 

[enewein,  75  Wis.  256.  ordinary  cases  one    year  would  be  a 

Bneli  Statutes  Are  Constitutional  so  far  reasonable  time;  Jackson  %,  Robinson, 

as  they  apply  to  debts  which  had  not  4  Wend.  (N.  Y.)  442,  holding  fourteen 

become  Hens  prior  to  the  decedent's  gears'  delay  unreasonable.     The  time 

death.      Matter     of     Ackerman,    33  is  now  limited  by  statute.     See  supra^ 

Minn.  54.  p  869,  note  4. 

1.  Alabama.  —  See  Bozeman  v,  Boze-  "  It  would  be  reasonable  and  less 

man,  82  Ala.  389,  holding  that  twenty  mischievous  in    its   consequences    to 

years  or  more  after  an  heir  has  been  in  allow  a  longer  delay  and  indulgence 

adverse  possession  of  the  land  is  too  where  the  heir  or  devisee  continued 

late  to  make  an  application  to  sell.  the  owner  than  where  the  lands  had 

Arkansas.  —  Klllough  v.  Hinton,  54  been   sold   to  an  innocent  purchaser. 

Ark.  65;  Mays  v,  Rogers,  37  Ark.  155,  *    *    *    A  time  is  not  prescribed  by 

holding  a  delay  of  ten  years  unreason-  statute  within  which  the  administrator 
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would  be  forfeited  by  a  like  delay  in  making  application  after 
letters  granted.*  In  considering  what  delay  will  and  what  will 
not  bar  the  right,  courts  have  usually  applied  by  analogy  the  limi- 
tation  prescribed  by  some  statute.     Thus  in  several  states  the 

statute  limiting  the  time  for  presenting  or  prosecuting  claims 

against  the  estates  of  decedents  has  furnished  a  guide;*  in  others 
the  statute  limiting  the  lien  of  judgments  has  been  followed;* 

masl  bring  his  petiiion  to  sell,  but  he  (Mass.)  423;    Cooper  v,   Robinson,   3 

must  not  delay  until  the  heir  and  de-  Cush.  (Mass.)  191;  Lamson  v,  Schutt, 

visee  may  have  reason  10  suppose  that  4  Allen  (Mass.)  359.     See  also  Thomp- 

there  are  no  valid  debts,  and  when  a  son  v.  Brown,  16  Mass.  173;  Scott  v, 

purchaser  may  fairly  be  supposed  to  Hancock,  13  Mass.  162;  Livermbre  v. 

have  advanced  his  money  on  the  like  Haven,  23  Pick.  (Mass.)  118.     Compare 

confidence."      Ferguson   v.   Scott,  49  Abbott    v.    Downs,     168    Mass.    481; 

Miss.  500.  Palmer  v.  Palmer,  13  Gray  (Mass.)  326, 

la  North  CSKrolina  the  personal  repre-  where  the  application  was  made  by  the 

sentative    may  apply  '*  at    any  time  administrator  for  the  purpose  of  pay* 

after  the  grant  of  letters."    Code  N.  ing  his  own  claim  against  the  estate. 

C&r*«   §§   I436>    I474>     See   Blount  v.  And  as  to  application  where  1  he  estate 

Pritchard,  88  N.  Car.  445;  Shields  v,  is  settled  as  insolvent,  see  Edmunds  t^. 

McDowell,   82   N.   Car.   137;    Brittain  Rockwell,  125  Mass.  363. 

V.  Dicksun,  104  N.  Car.  547;  Clement  Michigan. — Application  is  not  abso- 

V.  Cozart.  109  N.  Car.  173.  lutely  barred  before  administration  of 

1.  Roth    V,    Holland,   56   Ark.   633,  the   estate  has  actually  been   closed, 

denying  the  application  of  a  creditor  Peckham    v,    Hoag,     92    Mich.    423; 

who  had  unnecessarily  waited  for  more  Church  v,  Holcomb,  45  Mich.  29;  Lar- 

than  seven  years  before  procuring  the  zelere   v.  Starkweather,  38   Mich.   96; 

issuance  of  letters  of  administration.  In  re  Beniteau,  88   Mich.  152^  but   is 

To  the  same  point  see  Hatch  v.  Kelly,  usually  restricted  to  four  years  and  a 

63  N.  H.  29.                                *  half,  the  period  for  closing  the  estate, 

8.  Iowa,  —  One  year  is  the  time  al-  Hoffman  v.  Beard,  32  Mich.  218.     See 

lowed  for  establishing  claims.     Cres-  also  Pratt  v.  Houghtaling,  45  Mich.  457. 

well  V,  Slack,  68  Iowa  no;  Hadley  v.  But  this  rule  is  subject  to  exceptions. 

Gregory,     57    Iowa    157;    Conger    v.  Larzelere  v.  Starkweather,  38  Mich.  96; 

Cook.    56    Iowa    117.     Or,   it  seems,  Campbell    v,    Pratt,    108    Mich.   545; 

within  eighteen  months  from  the  time  Matter  of  Moores,  84  Mich.  474.    Ap- 

when  the  personal  representative  gives  plication   must   be  made    before    the 

notice  of  his  appointment.     Reed  v,  estate  is  actually  closed.     Hoffman  v. 

Reed,  94  Iowa  569;  McCrary  v,  Tasker,  Beard,  32  Mich.  218.    See  also  Campau 

41  Iowa  255.  V.  Gillelt,  i  Mich.  416. 

Maine.  —  Four    years    from    public  Mississippi.  —  The  court  may  order 

notice  of  the  appointment  of  the  per-  the  sale  ot  land  so  long  as  there  is  a 

sonal  representative  is  the   period  of  valid  and  subsisting  debt  due  from  the 

limitation  of  suits  against  an  executor  estate,  which  period  varies  according 

or  administrator;  and  speedy  applica-  to  the  nature  of  the  debt.    Yandell  v, 

tion  should  be  made  after  its  expira-  Pugh,  53  Miss.  295.     See  also  FergU' 

tion.     Smith  v.   Dutton.   16   Me.   312;  son  v,  Scott,  49  Miss.  500. 

Nowell  V.  Bragdon,  14  Me.  320;  Nowell  New  Hampshire,  —  Three  years,  for 

V.  Nowell,  8  Me.  220.  the  same  reason  as  in  Maine,  is  the 

Massachusetts. —  Two  years  (formerly  ordinary   period.     Hall  v.   Woodman, 

four)  after  bond  given  by  the  executor  49  N.  H.  295,  specifying  circumstances 

or  administrator,  for  the  same  reasons  which  would  create  exceptions  to  Ihe 

as  in  Maine.     Pub.  Stat.  Mass.,  c.  136,  rule.     See  Hatch  v.  Kelly,  63  N.  H.  29. 

§  9;  Emerson  v,  Thompson.  16  Mass.  3.  Illinois.  —  Seven     years    is    the 

429;    Allen's    Petition,    15   Mass.    58;  ordinary  limit,  that  being  the  period 

Wellman  v,  Lawrence,  15  Mass.  330;  during  which  a  judgment   remains  a 

Richmond,  Petitioner,  2  Pick.  (Mass.)  lien  upon  land,  and  also  the  period  of 

567;  Heath  v.  Wells,  5  Pick.  (Mass.)  the  right  of  entry  upon  lands  against 

142;    Hudson    V.    Hulbert,    15    Pick,  persons  in  possession    under  color  of 

871  Volume  XIX* 


8a]M  of  Realty  SE  TTLEMENT  OF         nndw  Order  of  Court. 

and  in  still  others  that  limiting  the  right  of  entry  upon  land  has 
been  applied.^  But  none  of  these  statutes  has  been  regarded  as 
inflexibly  controlling,  and  if  the  delay  is  satisfactorily  explained 
mere  lapse  of  time  will  not  bar  the  application,*  as,  for  instance, 
where  an  earlier  sale  would  have  sacrificed  the  interests  alike  of 
the  creditors  and  the  heirs,*  or  where  the  settlement  of  the  estate 
has  been  delayed  by  litigation,**  or  where  other  circumstances 
exist  of  such  a  character  as  would  make  it  the  duty  of  a  court  of 
equity  to  depart  from  the  general  rule.*  On  the  other  hand, 
perhaps  a  shorter  period  than  that  by  which  the  court  is  accus- 
tomed to  limit  its  discretion  may  be  enforced  in  a  proper  case 
for  the  protection  of  innocent  purchasers  from  the  heirs  or 
devisees,* 

title.  Judd  V,  Ross,  146  III.  40;  Mc-  Judd  v,  Ross,  146  111.  40;  Bursen  v. 
Kean  v.  Vick,  108  111.  373;  Furlong  v,  Goodspeed,  60  111.  277  Moore  v.  Ells- 
Riley,  103  111.  628;  Reed  v,  Colby,  89  worth.  51  111.  308;  Reed  v.  Reed,  94 
111.  104;  Bishop  V,  OXonner,  69  111.  Iowa  569;  McCraty  v.  Tasker,  41  Iowa 
431;  Wolf  V.  Ogden,  66  111.  224;  Rosen-  258;  Richmond,  Petitioner,  2  Pick, 
thai  V.  Renick,  44  HI.  203;  Moore  z/.  (Mass.)  567;  Cooper  v.  Robinson,  2 
Ellsworth,  51  III.  308;  Bursen  v.  Good*  Cush.  (Mass.)  191. 
speed,  60  111.  277;  Unknown  Heirs  v,  8.  Killough  v.  Hinton,  54  Ark.  65, 
Baker,  23  111.  484;  Fitzgerald  v,  Glancy.  where  the  land  which  the  administra- 
49  111.  465;  McCollister  c/.  King,  10  III.  tor  sought  to  subject  to  the  payment  of 
A  pp.  243.  See  also  Myer  z'.  McDougal,  debts  had  been  in  possession  of  the 
47  111.  278;  McCoy  V,  Morrow,  18  111.  widow  for  fourteen  years  under  an  as- 
519;  Tillson  V.  Ward,  46  111.  App.  179;  signment  of  dower,  and  the  proceed- 
Unknown  Heirs  v.  Baker,  23  111.  484.  ing,  begun  soon  after  her  death,  Vas 
In  an  early  case  a  shorter  period  was  held  to  be  seasonable.  For  the  same 
deemed  adequate.  Dorman  v.  Lane,  result  bnder  like  circumstances  see 
6  111.  143.  See  also  Dubois  r.  McLean,  Barlow  v.  Clark,  67  Mo.  App.  340; 
4  McLean  (U.  S.)  486,  a  case  controlled  Liddel  v.  McVickar.  11  N.  J.  L.  57; 
by  the  Illinois  practice.  Judd  v,  Ross,  146  111.  40;  Bursen  v. 
Minnesota.  —  Gen.  Stat.  Minn.  1878,  Goodspeed,  60  111.  277.  The  last  two 
c.  46  §  3,  limited  the  time  to  three  cases  seem  to  conflict  with  McKean  v. 
years  from  the  decedent's  death.  Vick,  108  III.  373,  and  Wolf  v.  Ogden, 
Matter  of  Ackerman,  33  Minn.  54;  66  111.  224.  For  other  cases  in  support 
Gates  V,  Shugrue,  35  Minn.  392.  That  of  the  text  see  Conger  v.  Cook,  56  Iowa 
provision  was  repealed  by  Laws  1885,  117;  Matter  of  Arguello,  85  Cal.  151; 
c.  19.  The  discretion  of  the  court  is  Brogan  v.  Brogan,  63  Ark.  405,  holding 
now  unrestrained  by  any  express  limi-  it  a  sufficient  excuse  for  delay  that  the 
tation  so  long  as,  but  not  longer  than,  title  to  the  land  was  involved  in  litiga^ 
the  administration  is  pending.  Harri-  tion,  to  which  point  see  also  Mont- 
son  V,  Harrison,  67  Minn.  520;  State  gomery's  Estate,  60  Cal.  647. 
V.  Probate  Cl.,  40  Minn.  296;  Culver  4.  Moore  v.  Ellsworth,  51  111.  308, 
V,  Hardenbergh,  37  Minn.  226.  But  in  where  a  large  claim  against  the  estate 
analogy  to  judgment  liens  the  applica-  had  been  contested  and  the  heirs 
lion  should  ordinarily  be  made  within  had  not  aliened  the  estate.  See  also 
ten  years.  State  v.  Probate  Ct.,  40  Schlarb  v.  Holderbaum,  80  Iowa  394; 
Minn.  296.  Wellman  v.  Lawrence.  15  Mass.  330; 

1.  Roth   V.    Holland,   56   Ark.    633;  Macev  v.  Stark,  116  Mo.  499;  Hall  r. 
Ricard  v.  Williams.    7  Wheal.  (U.  S.)  Woodman,  49  N.  H.  295. 

59,   a  decision  ostensibly  founded  on  5.  Reed  v.  Reed,  94  Iowa  569;  Mc- 

the  Connecticut  practice,  and  £-i/<r^with  Crary  v.  Tasker.  41  Iowa  258;  Schlarb 

approval  in  Wooster  z/.  Hunts  Lyman  v.  Holderbaum,  80  Iowa  394. 

Iron  Co.,  38  Conn.  260.     Compare  Law-  6.  State  v.  Probate  Ct..  40  Minn.  300; 

fence's  Appeal,  49  Conn.  411.  Rosenthal  ik  Renick.  44  111.  202;  Mc- 

2.  Roth   V,    Holland,    56    Ark.   633;  Collister  t/.  King,  10  111.  App.  246.    See 

872  Volume  XIX. 


8alM  of  Sealty  DECEDENTS  EST  A  TES.   under  Order  of  Conrt. 

c.  Collateral  Attack  on  Ground  of  Delay.  —  By  the 

weight  of  authority  the  validity  of  a  sale  cannot  be  collaterally 
attacked  on  the  ground  that  the  application  for  the  order  was 
not  made  in  due  time.*  It  has  been  held,  however,  that  the 
right  to  sell  may  be  so  effectually  waived  by  lapse  of  time  that 
a  purchaser  at  the  sale  will  acquire  no  title  as  against  a  prior 
grantee  of  the  heir.* 

3.  Who  May  Apply  for  Order  of  Sale  —  a.  Personal  Repre- 
sentatives OF  Decedent  —  In  General.  —  The  statutes  almost 
universally  provide  that  an  application  for  an  order  of  sale  may 
be  made  by  the  executor  or  administrator.*  A  prime  requisite 
to  the  validity  of  the  proceedings  for  a  sale  or  of  the  sale  itself  is 
that  neither  probate  or  administration  **  nor  the  grant  of  letters 

also  Schererv.  logerman,  iiD  Ind.  428;  Where    administration    was    taken 

Palmer    v.   Palmer,    13  Gray  (Mass.)  out  after  a  delay  of  twenty-eight  years, 

326;  Yandell  v,  Pugh,  53  Miss.  301.  it  was  held  that  a  purchaser  at  the  sale 

1.  Stanley  v.  Noble.  59  Iowa  666,  could  not  recover  the  land  from  the 
holding  that  the  heir  could  not  recover  grantee  of  an  heir  who,  prior  to  the 
the  land  although  the  application  was  grant,  had  acquired  title  to  the  land 
made  so  late  that  the  order  of  sale  by  adverse  possession.  Ricard  v.  Wil- 
would  have  been  reversed  for  ihat  liams.  7  Wheat.  (U.  S.)  59. 
cause  on  appeal:  Pratt  z/.  Houghtaling,  And  where  letters  of  administration 
45  Mich.  460;  State  v.  Probate  Ct.,  40  were  granted  after  a  lapse  of  twenty 
Minn.  296;  Hall  v.  Woodman,  49  N.  years  it  was  held  that  one  who  pur- 
H.  295;  Jackson  v,  Robinson, 4  Wend,  chased  from  the  heirs  could  success- 
(N.  Y.)  436.  See  also  Cooper  v.  Robin-  fully  resist  an  action  of  ejectment  by  a 
son,  2  Cush.  (Mass.)  184.  C/^n/ra,  Smith  purchaser  at  the  administrator's  sale 
V.  WilJman,  178  Pa.  St.  245,  where  the  who  bought  the  land  with  full  knowl- 
sale  was  made  upon  an  application  edge  that  the  defendant  was  in  posses- 
barred  by  the  statute  of  limitations.  sion  claiming  exclusive  title.    Wooster 

The  probate  courts"  must  determine  v.   Hunts  Lyman  Iron  Co.,  38  Conn, 

for  themselves  in  each  case  whether  256. 

the  delay  in  making  application  for  the  8.  An  executor  who  is  also  a  legatee, 
sale  has  been  unreasonable,  and  their  and  as  such  has  given  a  bond  con- 
judgments  in  such  matters  are  conclu-  ditioned  to  pay  debts  and  legacies,  can- 
sive  when  drawn  in  question  in  a  col-  not  obtain  a  license  to  sell  the  real 
lateral  suit."  Howell  v.  Jump,  T40  estate  of  his  testator  for  the  payment 
Mo.  441.  See  also  Macey  v.  Stark,  116  of  debts  and  charges  of  administration. 
Mo.  499.  Thayer  v,  Winchester,  133  Mass.  447. 

After  Settlement  of  Estate.  —  In  Hoff-  And  in  Long  v.  Burnett,  13  Iowa 
man  v.  Beard.  32  Mich.  218  [(/isiin-  28,  under  the  Ifiwa  statute  then  in 
guishfd  in  Church  z/.  Holcomb,  45  force,  it  was  held  that  a  special  ad- 
Mich.  37],  it  was  held  that  a  sale  under  ministrator  had  no  power  to  apply  for 
a  license  issued  to  an  administrator  a  sale  of  real  estate, 
after  the  estate  had  been  actually  4.  If  the  probate  of  the  will,  where 
closed  was  wholly  void  in  collateral  the  estate  is  testate,  or  the  grant  of 
proceedings.  See  also  Campau  v,  administration  on  an  intestate  estate 
Gillett,  I  Mich.  416.  is  void,  the  sale  is  void.     Schleicher 

8.  McCoy   V,    Morrow,    18    III.    519,  r.  Gutbrod,  (Tex.  Civ.  App.  1896)  34 

holding    that    a   purchaser  at  a  sale  S.  W.  Rep.  65;;  Scott  v.  McNeal,  154 

made  twenty-five  years  after  the  dece-  U.  S.  34;  and  Springer  2/.  Shavender, 

dent's  death  under  an  administration  iiS  N.   Car.  33,  holding  the  sale  void 

which  had  been  renewed  for  the  pur-  on  collateral  attack  because  the  admin^ 

pose  of  sale  eighteen  years  after  a  final  iptration  was  taken  out  on  the  estate  of 

settlement  could  not   maintain   eject-  a  living  man.     See  also  to  the  general 

ment  against  one  to  whom  the   heir  proposition  above  stated  Allen  v,  Kel- 

conveyed  the  premises  nineteen  years  lam,  69  Ala.  442;  Waggener  v.  Lyies, 

after  the  decedent's  death.  29  Ark.  47;  Beckett  v.  Selover,  7  Cal. 
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testamentary  or  of  administration  shall  be  absolutely  void.*  The 
soundness  of  the  foregoing  proposition  is  sufficiently  plain ;  but 
it  is  equally  well  settled  that  no  mere  error  or  irregularity  in  the 
probate  or  in  the  administration,*  or  in  the  procedure  in  obtain- 
ing letters  testamentary  or  of  administration,  can  affect  the 
official  character  of  the  personal  representative  who  makes  the 
application  for  an  order  of  sale;  it  cannot  defeat  the  proceedings 
by  objection  therein  nor  on  direct  attack  by  appeal  or  otherwise,* 
nor  can  it  impair  the  title  acquired  by  the  purchaser  at  the  sale.* 

215;  Stewart  v.  Golden,  98  Ga.   479;  meats  of  the   petitioner's  interest   to 

Miller  v.  Swan,  91   Ky.  36;  Gross  v.  confer  jurisdiction  to  grant  letters  t3 

Howard,    52    Me.    192:     Ejolyoke    v.  him  or  any  other  person  and  on  col- 

Haskins,  5  Pick.   (Mass.)  20,  9  Pick,  lateral  attack  the  sale  was  held  to  be 

(Mass.) 259 ;  Bost wick  V.  Atkins,  3  N.  Y.  void;  Sitzman   v.   Pacquette,   13  Wis. 

53;  O'Connor V.  Huggins,  113  N.Y.  511;  291,  where  upon  collateral  attack  the 

Grande  t^.  Chaves,  15  Tex.  550;  Flenner  sale  was  held  void  on  the  ground  that 

V.Walker,  5  Tex.  Ci\^.App'.  145;  With-  the   administrator    de    bonis  non   who 

ers  V.  Patterson,  27  Tex.  491;  Temple-  made  application  for  the  sale  was  ap- 

ton  r.  Falls  Land,  etc.,  Co.,  77  Tex.  55;  pointed    without    the    occurrence    of 

Harwood  v.  Wylie,  70  Tex.  538;  Paul  certain  statutory  contingencies.     Fol- 

V,  Willis,  69  Tex.  261:  Gaines  v.  New  lowed  in    Frederick   v.    Pacquette,    19 

Orleans,  6  Wall.  (U.  S.)  642.  Wis.  541.     For  other  instances  of  sales 

Will  ifot  Probated.  —  Of  course   an  held  invalid  on   collateral   attack   for 

executor  could  not  lawfully  apply  if  fatal  defects  in  the  proceedings  for  the 

the  will  had  not  been  probated.     Rapp  appointment   of    the    personal   repre- 

V.   Matthias,   35   Ind.   332;    Chase   v,  sentative,  see  Hooper  v.  Scarborough, 

Ross,  36   Wis.  267,   holding  the   sale  57  Ala.    510;  Callahan   v.    Fluker,   49 

void  on  collateral  attack  because  the  La.  Ann.  237;  Pfarr  v.  Belmont,  39  La. 

will  had  not  been  probated;  Whitesides  Ann.  294;  Haug  v,  Primeau,  98  Mich, 

r.  Barber,  24  S.  Car.  373,  and  Grier*s  91;  Sitzman  v.  Pacquette,  13  Wis.  291; 

Appeal,   loi   Pa.  St.  412,  to  the  same  Humes  v.  Cox,  i  Pin.  (Wis.)  551. 

effect.  The  Premmption  is  in   favor  of  the 

Administrator  Holding  Power  of  Bale,  validity  of  the  administrator's  appoint- 

—  But    although    the    administration  ment.     Milla  v.  Herndon,  77  Tex.  89. 

were    void,    being  taken  out    in   the  8.  As  to  what  are  regarded  as  mere 

wrong  county,  the  sale  will  be  valid  if  irregularities  see,   in   addition  to  the 

the  administrator  was  also  attorney  for  cases  cited   in    the    following    notes, 

the  heirs  with  a  power  of  sale.   Grande  numerous  other  cases,  not  relating  to 

V,  Chaves,  15  Tex.  550.  sales,   but  all  in  point,  which  are  re- 

].  Questi  V.  Rills,  8  Mart.  N.  S.  (La.)  ferred  to  supra^  p.  843,  note  3. 

581,  and  Pryor  v.  Downey,  50  Cal.  388.  8.  Allen  v.  Shepard,  87  111.  314,  an 

cases  of  collateral  attack  on  the  sale,  appeal  from  the  order  of  confirmation; 

the  ground  of  alleged  invalidity  being  Schnell  r.  Chicago,  38  111.  383;  Judd  v. 

the  failure  of  the  personal  representa-  Ross,  146  111.  40;  Lyle  v,  Siler,  103  N. 

tive  to  give  a  bond,  and  the  sale  was  Car.  261.     See  also  Moffitt  v.  Moffitt. 

held  invalid.     Allen  v.  Kellam,  69  Ala.  69  III.  641.     Contra  in  an  earlier  case, 

442,  holding  a  sale  invalid  on  collateral  Unknown  Heirs  v.  Baker,  23  111.  484, 

attack  where  it  was  made  upon  appli-  nullified  in  Schnell  v,  Chicago,  38  III. 

cation  of  an  administrator  de  bonis  non  383. 

appointed  without  previous   legal  va-  4.  Landford  v.  Dunklin,  71  Ala.  594, 

cancy  in  the  administration ;  Rumph  v,  where  the  appointment  of  the  adminis- 

Truelove,  66  Ga.  480   where  the  sale  trator  was  irregular;  May  v.   Marks, 

was  held  void  upon  collateral  attack  74    Ala.   249,  wheie    the    petitioner's 

because  the  land  was  sold  upon  appli-  letters  of  administration  had  expired 

cation  of  an  administratrix  whose  let-  before  he  made  the  application;  Little 

ters  had  abated  by  her  marriage;  Haug  v.  Sinnett,  7  Iowa  324,  where  it  was 

V,   Primeau,   98   Mich.   91,  where  the  contended  that  the  administrator  had 

letters  were  granted  upon  a  petition  not  given  sufficient  notice  of   his  ap- 

which  did  not  contain  sufficient  aver-  pointment,  the  court  holding  that  even 
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If  Thar*  Are  Somrtl  Szoenton  or  Adminiftratort  all  must  join  in  the  peti- 
tion for  an  order  of  sale/  or  if  the  application  is  not  made  by 

if  QO  notice  at  all  had  been  given  the        Massachusetts,  —  Baldwin    v.  Stand- 
sale  would  not  have  been  invalidated;  ish,  7  Cush.  (Mass.)  207. 
Davis  V.  Gaines,  104  U.  S.  386,  where        Michigan,  —  King  v.  Nunn,  99  Mich, 
a  bale  had  been  made  upon  applica-  590;  Woods  r.  Monroe,  17  Mich.  238. 
tion  of  an  executor,  and  a  later  will        Minnesota, — Culver  v,  Hardenbergh, 
was  subsequently  discovered  and  pro-  37  Minn.  225. 

bated;  Pleasants  v.  Dunkin,  47  Tex.        Missouri.  —  Macey  ».  Stark,  116  Mo. 

343,  where  it  was  contended  that  the  499;  Rowden  v.  Brown,  91    Mo.  429; 

administration  was  void  because  the  Rogers  v.  Johnson,  125  Mo.  202;  John- 

petition  for  letters  did  not  aver  posi-  son  v,  Beazley,  65  Mo.  250;  Howell  v, 

lively  that  the  alleged  intestate  was  Jump   140  Mo.  441. 
dead;    Poor  v,   Boyce,   12  Tex.   440;        Nebraska,  —  Trumble    v,    Williams, 

Schnell  v.  Chicago,  38  111.  383,  which  18  Neb.  144. 

was  a  collateral  attack  on  the  sale,  the        New  Hampshire,  —  Boody  r.  Emer- 

ground  of    alleged    in  (validity    being  son,  17  N.  H.  577. 
that  the  letters  of  administration  were        North    Carolina,  —  Spencer    v.    Ca- 

not  granted  at  a  lawful  term  of  court,  boon,  4  Dev.  L.  (N.  Car.)  225. 
and  also  that  the  personal  represent-         Texas,  —  Giddings  v,  Steele,  28  Tex. 

ative    making    the     application     for  732;   Brockenborough    v.    Melton,   55 

sale   was  appointed   in    disregard  o'f  Tex.  493;  Rogers  v.  Kennard,  54  Tex. 

prior  rights  to  administer.      McNiti  &.  30;  Willis  v,  Ferguson,  46  Tex.  496; 

Turner,  16  Wall.  (U.  S.j  352,  decided  Frost   v.  Frost,   45   Tex.   325;    Lewis 

under  the  law  of  Illinois,  was  a  similar  v,  Ames,  44  Tex.  319;  Corley  r.  Goll, 

case,  as  was  also  Hobson  v,  Ewan,  62  8  Tex.  Civ.  App.  184;  Saul  v.  Frame,  3 

III.  T46.     See  also  the  following  cases,  Tex.   Civ.   App.   596;    Templeton    v, 

wherein  irregularities  like  those  above  Ferguson,  89  tex.  47;  Dancy  v,  Sirick- 

mentioned  and  others  of  a  miscella-  linge,  15  Tex.  557;  Soye  tf.  McCallister, 

neous  character,  in  the  appointment  18  Tex.  80;    Martin  v,  Robinson,  67 

of   the   persona]   representative   upon  Tex.  368;  Kleinecke  v.  Woodward,  42 

whose  application  the  sale  was  made,  Tex.  311;  Halbert  v,  De  Uode.  15  Tex. 

were  held  insufficient  to  affect  the  tille  Civ.  App.  615;  Shirley  v,  Warfield,  12 

of  a  purchaser  at  the  sale:  Tex.  Civ.  App.  449;  Mills  v.  Herndon, 

Alabama.  —  May  v.  Marks,  74  Ala.  77  Tex.  89;  McCamant  v,  Roberts,  80 

249;  Clancy  v,  Stephens,  92  Ala.  577.  Tex.  316;   Moody  v,  Butler,  63  Tex. 

Arkansas. — Jackson    v.    Reeve,  44  210;  Rindge  v,  Oliphint,  62  Tex.  682. 
Ark.  496;  Stewart  v.  Smiley,  46  Ark.         Wisconsin,  —  Bailey  f^.  Scott,  13  Wis. 

373.  618. 

California.  —  Dennis    z.    Bint,    122         United  States,  —  Loyd  v.  Waller,  74 

Cal.  39;   Ions  ff.   Harbison,   112  Cal.  Fed.   Rep.  601;  Garrett  v,  Boeing,  68 

a6o.  Fed.  Rep.  51;  Comstock  v.  Crawford, 

Florida,  —  Emerson  v.  Ross,  17  Fla.  3  Wall.  (U.  S.)  396;  Simmons  v,  Saul, 

122.  138  U.  S.  439. 

Georgia,  —  Attaway  v,  Carswell,  89       Administration  Subsequently  Bevoked. 

Ga  343;  Taut  v.  Wigfall,  65  Ga.  412;  —  Where  the  probate  court  set  aside 

Barclay  v,  Kimsey,  72  Ga.  725;  Bailey  a  will  and  appointed  an  administrator 

V,  Ross,  71  Ga.  771;  Ponder  z,  Shu-  who  sold  certain  lands  under  license 

mans.  80  Ga.  505.  of  the  court,  and  the  will  was  subse- 

Illinois,  —  Wight    v,   Wallbaum,   39  quently  admitted  to  probate,  and  the 

III.  554.  letters  of  administration  were  revoked, 

Indiana.  —  Riser  v,  Snoddy,  7  Ind.  it  was  held  that  the  purchaser  of  the 

442.  land  could  not  be  disturbed.     Benson 

loiva,  —  Read  v.  Howe,  39  Iowa  553.  v.  Rice,  2  Nott  &  M.  (S.  Car.)  577. 

Kansas,  —  Taylor  z/.  Hosick,  13  Kan.        I.Gregory   v,    McPherson,    13  Cal. 

518;  Johnson   v.  Clark,   18  Kan.  157;  562:  Hannum  v.  Day,   105  Mass.  33; 

Brubaker  v,  Jones,  23  Kan.  411.  Cobb  v.  Kempton,  154  Mass.  270;  Per- 

Louisiana.  —  Webb  v.  Keller,  39  La.  sonette  v,  Johnson,  40  N.  J.  Eq.  173; 

Ann.   55;    Lehmann's  Succession,    41  Fitch  v.  Wttbeck,  2  Barb.  Ch.  (N.  Y.) 

La    Ann.  987;  Ford  v.   Mills,  46  La.  165.     Contra,  Jackson  v.  Robinson,  4 

Ann.  331.  Wend.  (N.  V.)  436  [see  the  comments 
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all  the  reason  therefor  should  appear  on  the  record.* 

The  Bemoval  of  an  Ezeoutor  or  Administrator  after  petition  has  been 
filed  to  sell  lands  to  pay  debts  does  not  defeat  the  proceeding.* 

b.  Creditors.  —  If  the  personal  representative  neglects  to 
take  appropriate  steps  to  procure  a  sale  of  the  decedent's  real 
estate  for  the  payment  of  debts,  the  statutes  usually  provide  a 
mode  whereby  the  creditors  may  have  the  like  remedy.* 

c.  Other  Persons.  —  In  some  states  the  statute  provides 

upon  this  case  in  Matter  of  Slingerland,  If   the    administrator    joins  in    the 

36  Hun  (N.  Y.)  575],  holding  that  one  petition   with  a  creditor,  the  question 

may  act  alone;  Melms  v,   Pfister,   5q  whether  the  latter  had  a  right  to  peti- 

Wis.    186,  an   excellent   case  on    this  tion  becomes  immaterial.      Matter  of 

point.      See   also    De    Bardelaben    v,  Arguello,  85  Cal.  153,  holding  also  that 

Stoudenmire,  48  Ala.  646;  Snyder  v.  the  statute  of  limitations  does  not  run 

Snyder.  6  Binn.  (Pa.)  483.  while  the   administration  is    pending 

OoUatwal  Attack  —  Irregnlarlty  Cored,  and   unsettled,   as  to  a  claim  against 

—  In  Stowe  t.  Banks,  123  Mo.  672,  the  the  estate  which  has  been  allowed,  so 

party  presenting  the  petition  described  as  to  c^isqi'^li^y  ^  creditor  from  mak- 

himself  therein  as  '*  one  of  the  admin*  ing  the  application, 

istrators."     The  order  of  sale  recited  'In  Indiana  any   creditor  may  file  a 

that  all  the  administrators  appeared,  petition  requiring  the  executor  or  ad- 

and   directed   them    to   sell   the  land,  minisirator   to   proceed  to  sell.     Hor- 

and  all  joined  in  executing  (he  deed.  ner*s   Stat.    Ind.   (1896),  §  2342.      See 

The  court  held  that  '*  regularly  all  of  Whisnand  v.  Small,  65  Ind.  120. 

the  administrators  or  executors  should  In  Missonri  any  creditor  may  make 

apply  for  the  order,"  but  that  under  application  upon  giving  twenty  days* 

the  circumstances  there  was   a   mere  notice  to  the  executor  or  administrator, 

irregularity  which  would  not  invalidate  Rev.  Stat.  Mo.,  §  149.     If  the  executor 

the  sale  on  collateral  attack  nor  proba-  or  administrator  is  present  when  the 

bly  on  direct  appeal.  creditor  petitions  and  joins  in  the  peli- 

1.  Personette  v.  Johnson,  40  N.  J.  tion  or  presents  a  separate  one  for  the 
Eq.  173;  Fitch  v.  Witbeck,  2  Barb,  same  subject,  he  waives  the  statutory 
Ch.  (N.  Y.)  161.  notice.     Grayson   t/.    Weddle,   63  Mo. 

2.  It  is  simply  ground  for  suspend-  523. 

ing  proceedings  until  a  properly  quali-  In  North  Carolina  the  proceeding  may 

fied  representative  shall  be  appointed,  be  instituted  by   the   personal    repre- 

Steele  v.  Steele,  89  111.  51.  sentative  or  by  the  creditor.     Code  N. 

8.  The  statutes  cited  in  this  note  are  Car.,  §  1474.     See  Clement  v,  Cozart, 

sufficient  to  illustrate  the  text.  log   N.  Car.  173;   Lee  tr.  McKoy.  118 

In  Arkansas  the  statute  provides  that  N.  Car.  518;  Mclver  v.  Stephens,  loi  N. 

a  creditor  may  demand  in  writing  of  Car.  255;  Pelletier  v.  Saunders,  67  N. 

the    personal    representative    that   he  Car.  261;  Wilson  z;.  Bynum,  92  N.  Car. 

present  a  petition  for  an  order  to  sell  717;  Dickey  t/.  Dickey,  118  N.  Car.  956, 

lands,  and  upon  the  neglect  or  refusal  holding  that   creditors  cannot  join  a^ 

of  the  personal  representative  to  do  so  plaintiff?  with  the  personal  representa- 

within  twenty  days  may  himself  pre-  tivcs  in  an  application   to  sell  lands; 

sent  a  petition.     Sand.  &  H.  Dig.  Stat.  Sinclair  v,   McBryde,  88   N.   Car.  438, 

Ark.,   §  201.     Such  a   procedure   was  holding  that  any  creditor  may  file  his 

taken  in  Grider  v,  Apperson,  38  Ark.  petition  alone  and  others  may  come  in 

388.  and  be  made  parties. 

In  California  any  creditor  may  apply  In  New  York  certain  classes  of  credit- 

if  the  personal  representative  neglects  ors  may  make  application  unless  their 

or  refuses  to  do  so.     Code  Civ.  Pro.  debts  are  by  will  charged  upon  the  real 

Cal.,  §§  1536,  1545,  which  also  provide  estate  with  a  valid   power  of  sale  for 

for  sales  to  pay  expenses  of  administra-  the  payment  of  debts.     Code  Civ.  Pro. 

tion  and  therefore  authorize  a  creditor  N.  V.,  g§  2749.  2750,  2759,  subdiv.  4. 

of  the  executor  for  services  rendered  In  Matter  of  Gantert,  136  N.  Y.  106.  a 

to  the  estate  to  make  such  application;  creditor's    application    was   dismissed 

Matter  of  Couts,  87  Cal.  480.  because  upon  construction  of  the  will 
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that  any  person  interested  in  the  estate  may  make  application  for 
the  sale  of  the  real  estate.^  The  administrator  is  a  party  inter- 
ested within  the  meaning  of  such  a  provision,*  and  so  is  a 
distributee.' 

4.  Form  of  Application.  —  The  application  is  usually  by  peti- 
tion,* but  in  some  cases  other  forms  have  been  allowed.*  The 
prudent  course  is  to  make  a  written  application,  even  when  it  is 
not  required  by  statute.*  It  should  be  addressed  to  the  proper 
tribunal,  but  technical  formality  is  not  essential.'''  It  should 
be    signed,®    and   verified   where    verification    is    required    by 

it  was  held  thai  he   had  an  adequate  no  objection  to  the  administrator  giving 

remedy  to  compel  the  executor  to  sell  to  his  petition   the  form  of  a  bill  in 

under  a  power  in  the  will.  chancery,  but  that  it  was  not  usual  to 

In  Sontii  Oarolina  it  was  held  that,  un-  do  so.     Bowles  v.  Rouse,  8  III.  409. 

der  the  clause  of  the  constitution  which  6.  By  Bole.  —  In  Dubuch  v,  Wilder- 

confers  jurisdiction  upon  the  probate  muth,  3  La.  Ann.  407,  it  was  held  that 

court  in  *'  matters  of  administration  "  the  application   for  an  order  of  sale 

and  under  the  statute  making  lands  might  be  by  rule,  and  that  a  petition 

assets  for  the  payment  of  debts,  not  was  not  necessary, 

only  could  the  administrator  petition  By  Motion. —  In  Piattv.  M'CuUough, 

for  a  sale,  McNamee  v.  Waterbury,  4  i  McLean  (U.  S.)  69,  it  was  held  that 

S.  Car.  156;  but  also  a  creditor,  Scruggs  under  the  Ohio  statute  then  in  force 

V.  Foot,  19  S.  Car.  274;  Shaw  v.  Barks-  the  application  might  be  by  motion  or 

dale,  25  S.  Car.  204.  in  w.  iting. 

1.  Such  provisions  usually  coexist  In  Learned  v,  Matthews,  40  Miss, 

with  others  allowing  a  sale  of  real  224,  land  was  sold  without  any  written 

estate   not  only   for  the  payment  of  application.     But  the  statute  required 

debts,  but  also  for  some  other  specific  none,   and   the  sale    was    upheld    as 

pu  rpose,  or  generally  for  the  advantage  against  collateral  attack, 

of  the  estate.  6.  Dorrance  v.  Raynsford,  67  Conn. 

8.  Matheson  v.  Hearin,  29  Ala.  210.  i,  Alabama  Conference  M.  E.  Church 

8.  King  V,  Kent,  29  Ala.  542,  holding  South  v.  Price,  42  Ala.  39. 

that  a  widow  of    the   decedent  is  a  In  Snyder  v,  Snyder,  6  Binn.  (Pa.) 

"  party  interested,"  as  a  distributee.  483,  the  court  said  that  it  was  the  prac- 

4.  Ethell   V,   Nichols,   i   Idaho  741;  tice  to  file  a  written  application,  though 

Monahon    v.    Vandyke,    27    111.    154;  the  law  did  not  prescribe  it.     See  also 

Marshall  v.  Rose,  86  111.  374;  Leach  v,  Lawson  v.  Acton,  57  N.  J.  Eq.  107. 

Pierce,  93    Cal.  624;    Teverbaugh   v,  7.  In  Goudy   v.    Hall,   36  111.   313, 

Hawkins,  82  Mo.  180;  Finch  v.  Edmon-  followed  in   Hobson  v.  Ewan,  62  111. 

son,  9  Tex.  504.  146,  the  petition  was  addressed  to  the 

In  Alexander  v.  Maverick,  18  Tex.  judge  **  in  chancery  sitting,'*  and  as 

179,    the  court  said:    '*  It  has    been  business  of  this   nature  was  usually 

assumed  generally  that  a  petition  was  transacted  on  the  chancery  side  of  the 

necessary   to  give  jurisdiction  to  the  court,  the  form  of  the  address  was  held 

probate  court  to  order  a  sale  of  the  not  to  be  improper.    See  also  Cadwal- 

property  of  deceased  persons."     But  it  laderv.  Evans,  i  Disney  (Ohio)  585,  to 

was  remarked  that  the   Texas  Act  of  the  point  that  the  form  of  the  address 

1843  did  not  require  a  petition  in  writ-  is  virtually  immaterial    provided  the 

ing.  and  the  court  was  inclined  to  hold  court  to  which  the  application  is  made 

that  an  oral  application  was  sufficient  has  the  power  to  grant  the  prayer  of 

under  that  act.     In  Hurley  v.  Barnard,  the  petition. 

48  Tex.  83,   the  court  said  that  if  no  8.  Where  the  statute  required  an  ap* 

petition  appeared  on  file  it  would  be  plication  to  "be  made  by  '*  the  per- 

presumed  on  collateral  attack  that  one  sonal  representative  it  was  held  that  a 

had   been   filed   and  lost.    And  as  to  petition  signed  by  the  executor  "  by 

proving  a  lost  petition  by  parol  evi-  his  attorney  "   was  sufficient   to  give 

dence  see  Grayson  v.  Wed  die,  63  Mo.  jurisdiction  to  the  court.    Spragins  v. 

523.  Ts^lor,  48  Ala.  520. 

In  Illinois  it  was  held  that  there  was  In  Piatt  v,  M'Cullough,  i  McLean 
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statute. '     For  the  general  characteristics  of  petitions,  see  article 
Petitions,  vol.  i6,  p.  500. 

6.  AvermentB  of  Petition  —  a.  In  General  —  (i)  Necessity  of 
Proper  Averments,  —  It  is  an  almost  universal  rule  that  the  statu- 
tory grounds  upon  which  the  court  is  authorized  to  order  a  sale 
must  be  made  to  appear  by  appropriate  averments  in  the  peti- 
tion, or  the  proceedings  will  be  void,  both  on  direct  and  on  col- 
lateral attack.^     Nor  can  a  sale  based  upon  a  petition  which 

(U.  S.)  69,  the  petition  purported  to  be  2.  Alabama,  —  Cotton   v,  HoUoway, 

tliat    of    the   acting  executor   of  the  96  Ala.  544;  Sermon  v.  Black,  79  Ala. 

estate,   but  it  was  signed   by  his  at-  507;    Robertson   v.   Bradford,  73  Ala. 

torney   in    fact.     On  collateral  attack  116;  Gilchrist  v.  Shackelford,  72  Ala.  7; 

there  was  held  to  be  no  available  irreg-  Robertson   v.   Bradford,  70  Ala.  385; 

ularity.     See  also  Rugle  v,  Webster,  55  Tyson  z^.  Brown.  64  Ala.  244;  Snedico^ 

Mo.  246.  V.  Mobley,  47  Ala.  517;  Hall  v.  Hall, 

1.  Wills    V.    Pauly,    116    Cal.    575;  47  Ala.  290;  Mosely  ».  Tuthill.  45  Ala. 

Boland's  Estate,  55  Cal.  310;  Quarles  621;    Wilson    v.   Armstrong,  42   Ala. 

V.  Campbell,  72  Ala.  64;  Weed  v,  Ed-  168,  holding  that  an  action  for  the  pur- 

monds,  4  Ind.  468.  chase  money  could  not  be  sustained 

The  fact  that  the  certificate  of  verifi-  where  there  was  no  jurisdiction  to  sell; 

cation  was  placed  before  the  schedules  Hall  ?«.  Chapman,  35  Ala.  553;  Hatcher 

which    were  attached   to  the  petition  v.    Clifton,   33    Ala.   301;    Bishop  v. 

and  made  a  part  thereof  was  held  not  Hampton,  15  Ala.  761. 

to  affect  the  validity  of  the  verification  California,  —  Matter  of   Byrne,   112 

of  both  the  petition  and  the  schedules  Cal.  176;  Boland's  Estate,  55  Cal.  310, 

in   Richardson  v.  Butler,  82  Cal.  174,  where  the  court  said:    *'  The  jurisdic- 

where  the  question  arose  on  collateral  tion  of  the  probate  court  depends  abso- 

attack.  luiely  on  the  sufficiency  of  the  petition 

A  verification  before  a  justice  of  the  —  in  other  words,  on   its  substantial 

peace  was  declared  sufficient  in  Rich-  compliance  with  the  requirements  of 

moiid  V,  Foote,  3  Lans.  (N.  Y.)  244.  the  probate  law;  "  Haynes  v.  Meeks, 

Omiasion  of  a  Yerifioation  will  not  20  Cal.  288;  Burris  v.  Kennedy,  108 
make  the  proceedings  vulnerable  on  Cal.  331;  Pryor  v.  Downey,  50  Cal. 
collateral  attack.  Coon  v.  Fry,  6  Mich.  388,  a  case  of  collateral  attack,  where 
506;  McCoy  r.  Ayres,  2  Wash.  Ter,  the  court  said :  *' Though  the  proceed- 
203:  Overton  v,  Cranford.  7  Jones  L.  ing  for  this  sale  occurs  in  the  general 
(N.  Car.)  415;  Trumblec/.  Williams,  18  course  of  administration,  it  is  a  dis- 
Neb.  144;  Rugle  v,  Webster,  55  Mo.  tinct  pioceeding  in  the  nature  of  an 
246;  Wilkerson  v,  Allen,  67  Mo.  502.  action  in  ^hich  the  petition  is  the  com- 
See  also  Stradley  v.  King,  84  N.  Car.  mencementand  the  order  of  sale  is  the 
635;  Kleinecke  v.  Woodward,  42  Tex.  judgment.  The  necessity  for  a  sale  is 
311;  Myers  v.  Davis,  47  Iowa  329,  not  a  matter  for  the  executor  or  ad- 
where  the  court  said:  *' The  statute  roinistraior  to  determine,  but  is  a  con- 
does  not  require  it  to  be  so  verified;  elusion  which  the  court  must  draw 
and  if  it  did,  the  want  of  verification  from  the  facts  stated,  and  the  petition 
would  not  affect  the  jurisdiction."  must  furnish  the  materials  for  its  judg 
Citing  McCraney  r.  McCraney,  5  Iowa  ment.  ♦  •  *  And  the  jurisdiction 
232.  of  the  probate  court  to  order  the  sale 

But  it  was  held  in  Boland's  Estate,  depends  on  the  averments  in  the  peti- 

55  Cal.  310,  and  intimated  in  Weed  v,  tion,  and   not  on   the  truth  of  those 

Edmonds,  4  Ind.  468,  that  the  absence  averments." 

of  a  verification  as  required  by  statute  Illinois,  —  "Walker  v,   Diehl,  79  111. 

was  fatal  on   appeal,  and  it  was  ap-  473;    Hobson   v,    Payne,   45   111.    158; 

parently  decided  in  Wills  v,  Pauly,  116  Harding  v.  Le  Moyne,  114  111.  73. 

C&l*   575«   that  the  omission  was  ifatal  Indiana.  —  Renner  v.  Ross,  ill  In  J. 

on  collateral  attack;  but  in  the  latter  269. 

case  there  were  other  grave  defects,  so  Massachusetts,  —  Verry  v,  McClellan, 

that  the  decision  on  that  point  is  much  6  Grav  (Mass.)  535.     See  also  Gregson 

weakened.  v,  Tuson,  153  Mass.  325. 
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states  no  legal  ground  therefor  acquire  validity  by  reason  of  a 
power  of  sale  contained  in  the  will.^ 

IM^naotive  ATerments.  —  It  is  no  objection  to  the  petition  that  it 
states  disjunctively  several  statutory  grounds  for  a  sale.* 

(2)  Ru/es  of  Construction,  —  When  the  petition  is  directly 
assailed,  as,  for  instance,  by  demurrer  or  motion  to  dismiss,  the 
intendments  are  made  against  the  pleader,*  except  where  the 
common-law  rule  in  that  behalf  has  been  changed  by  codes  or 
practice  acts;*  but  after  the  proceedings  have  ripened  into  a 
decree  and  sale,  the  petition  will  be  liberally  construed  for  the 
maintenance  of  the  validity  of  the  sale.* 

l^ew     York,  —  Matter    of     German  Loit  Petition.  —  The  testimony  of  the 

Bank,  39  Hun  (N.  Y.)  181 ;   Dennis  v,  probate  judge  is  not  admissible  to  sus- 

Jones,    I    Dem.   (N.    Y.)  80;    KeIIey*s  tain  the  validity  of  a  sale  by  showing; 

Est  lie,  (Surrogate  C(.)  i  Abb.  N.  Cas.  that  the  contents  of  the  petition  differed 

(M.  Y.)  102.  in  fact  from  the  recitals  of  it  contained 

Orej^on,  —  Wright    i\    Edwards,    10  in  the  orders  of  the  court.     Bishops. 

Oregon  298.  Hampton,  15  Ala.  761. 

Pennsylvania,  —  Torrance     v.     Tor-  Approved  Preoedenti  of  Petitions   for 

ranee,  53  Pa.  St.  505.  sales    will    be    found    in   Flenner    v. 

Washington, —  Prefonlaine    v,    Mc-  Walicer,  5  Tex.  Civ'.  App.  145. 

Miclcen,  16  Wash.  16.  1,  Wilson  v,  Armstrong,  42  Ala.  168; 

Contra  on  CoUatenJ  Attack.  —  Many  Alabama   Conference    M.   E.   Church 

of  the  cases  above  cited  in  support  of  South  v.  Price,  42  Ala.  39,  where  the 

the  text  were  decided  on  collateral  at-  court  said!  "  The  law  is  unvarying  and 

taclc;    but  in  Adams  v,   Thomas,   44  unbending  that  no  support  is  given  to 

Ark.  267,  it  was  held  that  in  making  an  a  sale  by  a  power  when  it  is  plain  that 

order  of  sale  the  probate  court  passes  the  sale  was  made  without  reference  to 

upon  the  sufficiency  of  the  petition,  and  the  power,"  citing  many  English  cases, 

that  an  error  in  thus  adjudging  the  See  further  as  to  sales  under  a  power, 

petition  sufficient  can  be  corrected  only  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 

by  appeal  or  certiorari.     In  that  case  X\\\^  Executors  and  Administrators ^  vol. 

the  defect  in  the  petition  for  which  the  ii,  p.  1040  et  seq, 

sale  was  held  not  invalid  on  collateral  2.  Inman   v,    Gibbs,    47    Ala.    305, 

attack,   was  the  omission  to  state,  in  where  the  petition  alleged  that  a  sale 

pursuance  of    the    statutory   require-  was  necessary  in  order  to  pay  debts, 

ment,  that  the  personal  estate  was  ex-  and  that  if  the  petitioner  was  mistaken 

hausted,   or  was  insufficient   to  raise  in  this  it  would  be  more  to  the  interest 

the   funds  necessary  to  pay  the  pro-  of   the  estate   to   sell    the   land   than 

bated  claims.     The  court  cited  several  to  sell  the  slaves,  for  reasons  enumer- 

Arkansas  cases,   and  said:      **  Titles  ated. 

have  been  acquired  and  valuable  rights  8.  King  v,  Kent,  29  Ala.  542. 

have  grown  up  under  these  decisions,  4.  As  to  the  prevalence  of  the  rale 

and  it  is  too  late  now  to  inquire  into  of  liberal  construction  thus  introduced, 

their  correctness,  if  we  were  even  dis-  see  article  Construction  of  Plkadings, 

posed    to    do    so.*'     See  also  Gillen-  vol.  4.  p.  741. 

waters  V.  Scott,  62  Tex.  670.  5.  Boiling  v.   Smith,   79   Ala.    535; 

Negativing  Testamentary  Power  of  Bale.  King  v,  Kent,  29  Ala.  542,  quoted  with 
—  If  the  probate  court  has  no  jurisdic-  approval  in  De  Bardelaben  y,  Stouden- 
tion  to  sell  where  a  power  of  sale  is  mire,  48  Ala.  643;  Cotton  r.  Hollo  way, 
conferred  by  will,  a  petition  which  96  Ala.  544,  the  latter  case  reviewing 
shows  the  existence  of  a  will  and  fails  numerous  A  Mama  cases  and  modify- 
to  neg^ative  the  conferring  by  it  of  a  ing  the  stricter  rule  of  pleading  laid 
power  to  sell  will  not  sustain  a  sale  as  down  in  Quarles  v.  Campbell,  72  Ala. 
against  a  collateral  attack.  Wilson  v,  64.  See  also  Jones  v.  Woodstock  Iron 
Holt,  83  Ala.  528.  Contra,  Matter  of  Co.,  95  Ala.  551;  Doe  v,  Flardy,  52 
Haig.  6  Dem.  (N.  Y.)  454;  Matter  of  Ala.  291;  Burris  v.  Kennedy,  108  Cal. 
Davids,  5  Dem.  (N.  Y.)  14.  331. 
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(3)  Following  Language  of  Statute.  —  That  the  language  of  the 
statute  should  be  followed  is  a  rule  of  prudence,*  although  aver- 
ments not  in  verbal  conformity  with  the  statute,  but  of  equiva- 
lent import,  may  be  sufficient,  at  least  on  collateral  attack.^ 

(4)  Averment  of  Legal  Conclusions,  —  While  the  averment  of  a 
jurisdictional  fact  in  the  form  of  a  legal  conclusion  would  be 
fatal  on  demurrer  or  motion  to  dismiss,^  it  is  not  necessarily  fatal 
to  the  proceeding  upon  collateral  attack.* 

(5)  Excuse  for  Laches  in  Making  Application,  —  Where  the 
petition  is  presented  after  such  laches  as  will /r/wa  yiiriV  defeat 
the  application,*  and  the  rules  of  chancery  pleading  are  followed, 
the  petition  should  contain  allegations  excusing  the  delay.*  Such 
averments  are  also  proper  in  petitions  framed  as  code  pleadings.^ 

b.  Description  of  Applicant.  —  In  a  petition  by  the  exec- 
utor or  administrator  a  general  averment  that  he  is  such  has  been 
held  sufficient,  in  the  absence  of  a  statute  requiring  a  more  spe- 
cific statement.®     But  it  is  said  to  be  better  practice  to  set  forth 

1.  Thus  where  a  statute  (Code  Ala.  v.    Bishop  Cobbs  Orphaa  Home,  61 

1S76,  §  2449;  Code  1896,  §  157)  author-  Ala.  326,  also  under  the  same  statute, 

ized  a  sale  of  lands  for  division  where  the  petition  describing  the  condition  of 

they  could  not "  be  equitably  divided  the  estate,  wherefore  **  it  is  manifest 

among  the  heirs  or  devisees,"  and  the  that  the  said  lands  cannot  be  equitably 

petition  alleged  that  it  was  **  necessary  divided  between  the  heirs  of  the  said 

to    sell    said    lands    for    distribution  estate,  unless  by  a  sale  of  the  same," 

among  those  entitled  thereto,"  the  sale  etc.,    the    court    holding    the    words 

was  held   to  be  an  absolute   nullity,  quoted   to   be  equivalent  to  8   direct 

Sermon  v.   Black,   79  Ala.  507.     The  averment;    Warnock  v,    Thomas,    48 

same  result  was  reached  where  a  sale  Ala.  463,  holding  an  averment  that  the 

was    made    under  an  earlier  statute  lands  could  not  be  **  fairly  "  divided 

authorizing  a  sale  when  it  would  be  sufficient    to    disclose    that    it    could 

**  more  beneficial  to  the  estate  to  sell  not  be  '*  equitably"  done;  Satcher  v. 

lands  than  slaves,"   and  the  petition  Satcher,  41  Ala.  26,  sustaining  a  sale 

alleged  that  **  it  would  be  more  to  the  under  a  petition  alleging  that  the  lands 

interest  of  all  the  parties  to  sell  the  could  not  be  "  fairly,  beneficially,  and 

house    and    lots    than    the    personal  equitably  divided,"  etc. 

estate."     Robertson   v.   Bradford,   70  8.  Cotton  v.  Hollow  ay,  96  Ala.  544. 

Ala.  385.    See  also  Bishop  v.  Hamp-  4.  In  King  v.  Kent,  29  Ala.  542,  the 

ton,  15  Ala.  761;  Tyson  v.  Brown,  64  sufficiency  of  a  petition  for  the  sale  of 

Ala.  244.    And  for  a  petition  held  suffi-  lands  was  sustained  on  collateral  at- 

cient  under  that  statute  see  King  v.  tack,  notwithstanding  its  averments  of 

Kent,  29  Ala.  542.  the  jurisdictional  facts  were  in  form 

8.  Boiling  V.    Smith,    79  Ala.   535,  only  conclusions  of  the  pleader, 

which  was  a  proceeding  under  the  Ala-  5.  See  supra,  p.  870. 

bama  statute  quoted  at  the  beginning  6.  Furlong  &.  Riley,  103  III.  628;  Mc- 

of    the    preceding  note,   the    petition  Kean  v,  Vick,  108  111.  373.    See  also 

alleging  that  "  said  lands  cannot  be  Wolf  v.  Ogden,  66  111.  224,  and  geo- 

fairly,  equally,  and  beneficially  divided  erally  article  Laches,  vol.  12,  p.  828. 

among  the  heirs  and  distributees  of  7.  Conger    v.    Cook,   56   Iowa  117. 

said  deceased  without  a  sale  thereof,"  See  Matter  of   Bingham,   127    N.  Y. 

and  the  sale  was  held  valid  on  collat-  296. 

eral  attack;  Pollard  v,  Hanrick,  74  8.  Moffitt  v.  Moffitt,  69  III.  641: 
Ala.  334,  a  proceeding  under  the  same  Bennett  v.  Gaddis,  79  Ind.  347,  hold- 
statute,  the  petition  alleging  that  the  ing  that  profert  of  letters  testamentary 
lands  could  not  be  "  equally,  e<^uitably  or  of  administration  or  an  averment  of 
divided,"  etc.,  the  court  treating  the  appointment  and  qualification  is  not 
quoted  phrase  as  "  the  mere  awkward-  necessary.  See  also  Matter  of  Haig,  6 
ness  of  a  redundant  expression;  "  Bibb  Dem.  (N.  Y.)  454. 
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the  dates  of  the  decedent's  death  and  of  the  granting  of  letters 
testamentary  or  of  administration.*  Where  the  proceeding  is 
instituted  by  a  creditor  his  standing  as  such  should  be  averred.' 

c.  Description  of  Land  to  Be  Sold.  —  In  many  states  the 

statute  requires  that  the  petition  shall  describe,  with  more  or 
less  particularity,  the  real  estate  to  sell  which  the  court  is  asked 
to  grant  leave.'     The  substance  of  these  statutes  is  set  forth  in 

1.  Nenninger  v,  Fietsam,  29  lU.  App.  confirmation  of  ihe  sale.     Matter  of  De- 

648;    Smith  V.   Wildman,  178  Pa.  St.  vincenzi,  iig  Cal.  498,  where  the  court 

245.     See  also   Rapp  v,   Matthias,  35  said  that  '*  the  statute  does  not  specify 

Ind.  332.  any  particulars  of  the  condition  of  the 

8.  Albuquerque  First  Nat.  Bank  v,  property  which  are  to  be  set  forth  in 

Lee,  8  N.  Mex.  589.  the  petition,  and  the  sufficiency  of  the 

8.  In  Alabama  the  petition  must  "  de-  particulars  in  a  petition  must  be  de- 
scribe the  lands  accurately."  Code  termined  by  the  circumstances  of  each 
Ala.,  §  158.  case;"  and  that  where  the  estate,  as 

In  De  Bardelaben  v.  Stoudenmire,  in  that  case,  consisted  of  a  single  piece 

48  Ala.   648,   the   court  said  that  no  of  real  property,  the  court  would  re< 

greater  certainty  should  be   required  quire  less  particularity  than  where  the 

than  in  an  action  of  ejectment.  estate  comprised  several  pieces,  and  it 

*'  Eighty  acres  of  land  lying  north  of  was  necessary  to  sell  only  one.  It 
Courtland  and  east  of  the  Lamb's  must  be  noted,  however,  that  the  sec- 
Ferry  road,"  is  not  a  description  which  tion  of  the  code  above  quoted  concludes 
satisfies  the  statute,  and  is  void  for  by  providing  that  **  a  failure  to  set 
uncertainty.  Gilchrist  v.  Shackelford,  forth  facts  hereinbefore  enumerated 
72  Ala.  7,  decided  on  collateral  attack,  will  not  invalidate  the  subsequent  pro- 

*'  Section  12,  t.  17,  r.  21,"  was  held  ceedings  if  the  defect  be  supplied  by 

sufficient  on  collateral  attack  in  Wright  the  proofs  at  the  hearing,  and  the  gen- 

t.  Ware,  50  Ala.  549.  eral  facts  showing   that  such  sale  is 

In  CaUfomla  the  petition  must  give  necessary,  or  that  such  sale  is  for  the 
not  only  a  general  description  of  the  advantage,  benefit,  and  best  interests 
real  estate,  but  also  *'  the  condition  of  the  estate  and  those  interested 
and  value  thereof,  and  whether  the  therein,  be  stated  in  the  decree."  Ac- 
same  be  community  or  separate  prop-  cordingly  in  Burris  v,  Kennedy,  108 
eriy."    Code  Civ.  Pro.  Cal..  §  1537.  Cal.  331,  where  the  petition  failed  to 

If  the  petition  describes  only  a  part  describe  the  real  estate  or  its  value  and 
of  the  real  estate,  and  is  perfected  by  condition,  the  sale  was  sustained  on 
amendment  at  the  hearing,  but  with-  collateral  attack,  it  appearing  that  gen- 
out  further  notice,  an  order  of  sale  eral  facts  showing  the  necessity  of  a 
based  thereon  will  be  reversed  on  ap-  sale  were  set  forth  in  the  petition,  and 
peal.  Gharky  v,  Werner,  66  Cal.  388,  the  decree  found  that  they  were  true 
where  the  court  said;  **  The  court  and  that  evidence  to  that  effect  was 
should  have  treated  the  petition  when  given  at  the  hearing.  To  the  like 
amended  as  a  new  petition,  and  have  effect  see  Matter  of  Arguello,  85  Cal. 
proceeded  ^-f  «<»v<?."  **  Condition  "  of  151.  P^rr^w/rain  Kertchem  v.  George, 
the  property  means  "  whether  the  78  Cal.  597,  the  sale  was  held  void  on 
property  is  improved  or  unimproved;  collateral  attack  where  the  petition  did 
productive  or  unproductive;  occupied  not  comply  with  the  statute  nor  Con- 
or vacant,  and  the  like."  Matter  of  tain  enough  to  bring  the  case  within 
Smith,  51  Cal.  563.  the  saving  clause  above  quoted.     In 

Where  a  petition  described  the  con-  that  case  an  averment  in  the  petition 

dition  of  improved  property  as '*  fair  "  that  the  land    was  **  an   unperfected 

and  alleged  its  value,  it  was  held  that  claim   under  the  homestead  laws  of 

although  the  petition  might  have  been  Congress  "  was  held  not  sufficient  to 

objected    to    at  the    hearing    on    the  show  its  condition  or  value.     For  other 

ground  of  uncertainty,  its  statements  cases  on  the  section  of  the  code  above 

were  sufficient  to  confer  jurisdiction,  quoted  see  Silverman  v,  Gundelfinger. 

and  an   order  of    sale  could    not  be  82  Cal.  548;  Boland's  Estate.  55  Ca). 

collaterally  attacked   by    objection  to  310;  Matter  of  Smith.  51  Cal.  563,  the 
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the  notes,  with  reference  to  the  cases  wherein  the  statutory 
requirements  have  been  construed  and  the  effect  of  noncompliance 
therewith  on  direct  and  on  collateral  attack  is  described.  Where 
an  inventory  accompanies  the  petition  and  contains  a  sufHcient 

latter    case    holding   that   ihe  saving  Matthias,  35  Ind.  332;    Weed  v,   Ed- 

clause  above  quoted  has  no  operation  monds,  4  Ind.  468. 
when  the  petition  is  attacked   by  de-        A  description  of  land  as  the  "  south- 

murrer  or  objection  is  taken  on  appeal  east  quarter  of  sect.  19,  t.  12  :9/'  was 

from  the  order  of  sale;  Townsend  v,  held  insufficient  in  Weed  v.  Edmonds, 

Gordon,  19  Cal.  188;  Stuart  v,  Allen,  4  Ind.  468. 

16  Cal.  473.     The  last  two  cases  were        In  Kaniai  the  petition  must  contain 

decided  prior  to  ihe  amendment  which  **  a  description  of  the  real  estate  to  be 

introduced  the  saving  clause.  sold."     Gen.  Stat.  Kan.,  c.  107,  §  117. 
In  lUinoii  the  petition  must  contain        In  Bryan  v.  Bauder,  23  Kan.  95,  the 

*'  a  particular  description  of  the  real  petition  contained  no  other  description 

estate    sought    to  be    sold,    and    the  of  the  land  than  that  it  was  situated  in 

nature   and   exient  of  all  liens  upon  the  county  where  the  petition  was  filed, 

said  real  estate,  so  far  as  the  same  may  The  order  of  sale   fully  described   it. 

be  known  to  the  petitioner '      Starr  &  It  was  held  that  the  petition  was  suffi- 

Curt.  Annct.  Stat.  111.  (i8g6),  c.  3,  par.  cient  to  confer  jurisdiction   and  that 

100.  the  purchaser  acquired  a  good  title. 

In  Bowen  v.  Bond,  80  111.  351,  the  In  MassaohuBetts,  '*  if  it  is  necessary 
court  said  that  it  is  not  essential  to  to  sell  only  part  of  the  real  estate,  the 
jurisdiction  that  the  petition  should  value,  description,  and  condition  of 
contain  a  description  of  the  real  estate  the  part  which  it  is  proposed  to  sell 
if  it  appears  elsewhere  upon  the  face  may  also  be  set  forth  "  in  the  petition, 
of  the  record.  Accordingly  a  sale  was  Pub.  Stat.  Mass.,  c.  134,  §  5. 
there  sustained  against  collateral  at-  The  value  of  the  real  estate  need  not 
lack,  the  order  of  sale  containing  a  be  set  forth  though  it  is  necessary  to 
sufficient  description.  sell  only  a  part  thereof.  Yeomans  v. 
An  earlier  statute  required  that  the  Brown,  8  Met.  (Mass.)  51;  Norton  v. 
petition  must  state  *'  what  real  estate  Norton,  5  Gush.  (Mass.)  524. 
the  testator  or  intestate  died  seized  of,"  In  Kafw  York  the  petition  must  set 
etc.,  and  it  was  held  that  a  petition  forth  **  as  nearly  as  the  petitioner  can 
alleging  that  there  was  no  personal  upon  diligent  inquiry  ascertain,'*  **  a 
estate  and  that  **  there  only  remained  general  description  of  all  the  deced- 
the  real  estate  belonging  to  the  es-  ent's  real  property  and  interest  in  real 
tate,*'  describing  it,  was  equivalent  to  property  within  the  state  which  may 
a  technical  allegation  of  seizin  and  be  disposed  of  as  prescribed  "  in  the 
therefore  sufficient.  Hobson  z*.  Ewan,  code;  *' a  statement  of  the  value  of 
62  111.  146.  So  in  McNitt  v.  Turner,  each  distinct  parcel;  whether  it  is  im- 
16  Wall.  (U.  S.)  352,  a  case  under  the  proved  or  not;  whether  it  is  occupied 
same  statute,  where  the  petition  con-  or  not;  and  if  occupied,  the  name  of 
tained  a  statement  of  the  real  estate  each  occupant;  whether  it  is  encum- 
which  the  intestate  died  "  leaving."  bered  by  a  mortgage  lien  or  liens,  ta- 
in Indiana  the  petition  shall  set  forth  gether  with  a  statement  of  the  amount 
**  a  description  of  the  real  estate  of  the  due  or  claimed  to  be  due  thereon." 
deceased  liable  to  be  made  assets  for  Where  the  petition  describes  an  interest 
the  payment  of  his  debts;  the  title  in  real  property  held  by  the  decedent 
of  the  decedent  therein  at  his  death,  and  under  a  contract  for  the  purchase 
the  probable  value  thereof,  exclusive  thereof,  the  value  of  the  interest  must 
of  lien<^  "  Burns's  Annot.  Stat.  Ind.  be  stated,  and  also  the  value  of,  and 
(1894).  vfi  2491;  Horner's  Stat.  Ind.  the  other  particulars  above  mentioned 
(i8r6),  §  2338.  relating  to,  the  real  property  to  which 
An  averment  that  the  decedent  was  the  interest  attaches.  Code  Civ.  Pro. 
the  owner  in  fee  simple  of  certain  land  K.  Y.,  §  2752. 

is  sufficiently  specific  in  setting  out  his        If  the  petition  is  defective  in  any  of 

title.     Jackson  v.  Weaver,  98  Ind.  307.  the  requisites  specified   in  the  statute 

•  The  land  should  be  so  described  that  the  surrogate  does  not  acquire  jurisdic* 

it  cannot  be  inferred  to  be  out  of  the  tion.     John's  Estate.  (Surrogate  Ct.)  21 

jurisdiction    of    the    court.     Rapp    v.  Civ.  Pro.  (N.  Y.)  326;  Dennis  v.  Jones, 
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description  of  the  real  estate,  the  petition  is  sufficient  if  it 
describes  the  land  by  reference  to  the  description  thereof  in  the 
inventory.  •  The  description  ought  to  be  such  as  to  show  that 
the  lands  are  within  the  territorial  jurisdiction  of  the  court  if  the 
authority  of  the  court  extends  only  to  such  lands.' 

I  Dem.  (N.  Y.)  84.  where  the  petition  to  the  knowledge  of   the   petitioner, 

failed   to  state   whether  the   property  In  re  Eddy,  12  Phila.  (Pa.)  55,  118,  35 

was    improved    or    occupied    or  not;  Leg.  Int.  (Pa.)  102,  234;  Heffner's  Ap- 

Mead  v.  Sherwood.  4  Redf  (N.  Y.)  352,  peal,  119  Pa.  St.  462;  Thomas's  Estate, 

wh^ie  it  failed  to  stats  the  value  of  the  3  W.  N.  C.  (Pa.)  96;  West  v.  Cochran, 

land;  Matter  of  German  Bank,  39  Hun  104  Pa.  St.  482;  Matter  of  Atberton,  i 

(N.  Y.)  181.    See  also  Jackson  v.  Hoi-  Pearson  (Pa.)  406. 

laday,  3  Redf.  (N.  Y.)  379;  Matter  of  In  Texas  the  petition  '*  shall  describe 

Igglesden,  3  Redf.  (N.  Y.)  375.  the   real   estate    sought   to  be  sold.*' 

In  Matter  of  German  Bank,  39  Hun  Rev.  Stat.  Tex.,  art.  2123.  See  Perry 
(N.  Y.)  187,  the  petition  described  sev-  v,  Blakey,  5  Tex.  Civ.  App.  331;  Minor 
eral  parcels  of  real  estate  and  stated  v.  Lumpkin,  (Tex.  Civ.  App.  1895)  29 
upon  information  and  belief  that  it  S.  W.  Rep.  800;  Davis  v.  Touchstone, 
was  all  the  real  estate  within  the  state  45  Tex.  490,  the  latter  case  holding 
of  New  York  of  which  the  decedent  that  the  provision  is  merely  directory, 
died  seized.  The  objection  that  the  In  Washington  the  petition  must  con- 
statement  should  have  been  made  pos*  tain  **  a  description  of  all  the  real 
itively  was  held  untenable.  estate  of  which  the  testator  or  intestate 

It  is  not  necessary  to  give  a  separate  died  seized,  the  condition  and  value  of 

valuation    of   each   lot   in    a    parcel,  the  respective  lots  and  portions  "  etc. 

Matter  of  McGee,  5  N.  Y.  App.  Div.  Ball.    Annot.    Codes  &  Stat.   Wash. 

527.  (1897),  §6257. 

In  Richmond  v.  Foote,  3  Lans.  (N.  If  the  description  in  the  petition  and 

Y.)  244,   it   was  held   that  a  petition  order  of  sale  is  so  defective  that  the 

might  properly  refer  to  a  former  peti-  land  cannot  be  located,  the  sale  is  void 

tion  for  a  statement  of  the  necessary  on    collateral    attack.        Hazelton    v, 

facts.  Bogardus,  8  Wash.  102.     But  a  failure 

In  Vorth  Carolina  the  petition  must  to  describe  all  the  real  estate  is  a  de- 
contain  **  a  description  of  all  the  legal  feet  which  is  cured  by  Laws  1890,  p. 
and  equitable  real  estate  of  the  de-  82.  Ackerson  v.  Orchard,  7  Wash, 
cedent,  with  the  estimated  value  of  the  377. 

respective  portions  or  lots.*'    Code  N.  1.  Richardson  v,  Butler,  82  Cal.  174. 

Car.,  §  1437,  quoted  m  Blount  v.  Pritch-  8.  Smitha  v,  Flournoy,  47  Ala.  345; 

ard,  88  N.  Car.  445.  Money  v,   Turnipseed,   50    Ala,  499, 

In  Ohio  the  petition  must  set  forth  *' a  where  the    lands  were  not  expressly 

description  of  the  real  estate,  and  the  described  as  being  in  the  county,  but 

value  thereof  if  appraised."     Bates's  the  court,   by  the  aid  of  its  judicial 

Annot.  Slat.  Ohio  (1897),  |  6141.  quoted  knowledge  of  the  surveys  of  the  public 

in  Doan  v,  Biteley,  49  Ohio  St.  588.  lands,  was  enabled  to  declare  from  the 

In  Oregon  the  petition  must  contain  description  given  that  the  lands  were 

"  a  description  of  the  real  property  of  in  the  county.    See  also  De  Bardelaben 

the  estate,  the  condition  and  probable  v,  Stoudenmire,  48  Ala.  643;  King  v. 

value  of  the  diflerent  portions  or  lots  Kent,  29  Ala.  542. 

thereof,   the    amount   and   nature  of  In  Smitha  v.  Flournoy,  47  Ala.  345, 

any  liens  thereon,"  etc.    Hill's  Annot.  the  court  took  j  udicial  notice  that  lands 

Laws  Oregon,  §  1 146.  described   as  situated  in   *' Eufaula  " 

If  the  petition  contains  no  descrip-  were  in    the  county  of  Barbour  and 

tion  the  court  is  without  jurisdiction  state  of    Alabama.      And  in   Doe  v. 

and  the  sale  will  be  void  on  collateral  Hardy,  52  Ala.  291,  where  the  lands 

attack.     Wright  v.  Edwards,  10  Ore-  were    described    merely    by  section, 

gon  298.  township,  and  range,  it  was  held  that 

In  PonnsyWania  the    petition    must  on  collateral  attack  it  might  be  shown 

contain   a    statement  of  all  the   real  by  parol  thai  the  lands  lay  within  the 

estate  of  the  decedent  which  has  come  jurisdiction  of  the  court. 
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d.  Names  and  Condition  of  Parties  Interested.  —  in 

some  states  the  statute  requires  that  the  names  and  residences  of 
the  heirs  or  devisees,  if  known,  and  their  condition  in  respect  of 
infancy,  coverture,  sanity,  etc.,  shall  be  stated  in  the  petition.^ 
Noncompliance  with  such  provisions,  at  least  in  those  jurisdic- 
tions where  the  proceedings  are  regarded  as  in  rem,  will  not  affect 
the  validity  of  a  title  acquired  at  the  sale,  so  as  to  subject  it  to 
collateral  attack.'  But  the  petition  will  be  dismissed,'  or  an 
order  of  sale  will  be  reversed  on  appeal  or  error,*  if  the  petition 
is  defective  in  the  particulars  mentioned  in  the  statute. 

e.  Condition  of  Estate,  Debts,  and  Personal  Assets  — 

Vaoatilty  of  ATormont  and  EiEMt  of  Omiiiion.  —  In  many  of  the  states  the 
statute  requires  that  the  petition  shall  contain  a  statement  show- 
ing the  condition  of  the  estate  in  respect  of  the  debts  due  there- 
from, and  the  amount  of  personal  estate  available  for  the  payment 
of  the  debts;'  and  it  has  been  held  that  if  the  petition  fails 
to  give  to  the  court  the  information  required  by  statute,  the  pro- 

1.  See  for  instance  Code  Ala.,  §  158,  the  appearance  of  the  omitted  party, 

and  Code  Civ.   Pro.   N.   Y.,  §  2752,  Matter  uf  Bingham,  127  N.  V.  296. 

subdiv.  3.  Snilloieiiej  of  ATormont.  —  If  the  peti- 

8.  Lyons  v,  Hamner,  84  Ala.  197;  tion  alleges   that   the  persons  named 

Wright  V.  Ware,  50  Ala.  559;  Field  v,  are  '*  the  *'  heirs,  etc.,  it  is  equivalent 

Goldsby,  28  Ala,  218;    Duval  v,  Mc-  to  an  averment  that  they  are  **  all  "  of 

Loskey,  i  Ala.  708.    See  also  Morris  the    heirs,    etc.     Green blatt    v.    Her- 

V.  Hogle,  37  111.  150;  Stow  V.  Kimball,  mann,  69  Hun  (N.  Y.)  298,  affirmed  144 

28  111.  93;  McCormack  v.  Kimmel,  4  N.  Y.  13. 

III.  App.  121;  Hobson  v.  Ewan,  62  111.  8.  Mead  v.  Sherwood,  4  Redf.  (N. 

146,  where  the  court  said:    *'  That  the  Y.)  352.    See  also  Rappv.  Matthias,  35 

heirs  are  not  named  in  the  petition  is  Ind.  *332. 

no  objection.     It  was  intimated  in  the  4.  Abernathy   v.   O'Reilly,  90  Ala. 

case  of  Tumey  v.  Turney,  24  111.  625,  495;  Boezman  v.  Boezman,  82  Ala.  389; 

otherwise,  but  on   further  considera-  Ford  v.  Garner,  49  Ala.  601;  Page  v. 

tion  it  was  held  in  Gibson  v.  Roll,  27  Matthews,    41    Ala.    719;     Hoard    v. 

111.   88,  and  subsequently  in  Stow  v.  Hoard.  41  Ala.  590;  Noles  v.  Noles,  40 

Kimball,   28   III.  93,    and    Morris    v,  Ala.  576;  Cloud  v.  Barton.  14  Ala.  347; 

Hogle,  37  111.  155,  that  the  omission  to  Griffin  v.  Griffin,  3  Ala.  623,  in  all  of 

name  the  heirs  did  not  invalidate  the  which    cases    the    petiiion    was  held 

decree  of  sale."  fatally  defective.    See  also  Meadows 

In   Vow   Tork,  and  perhaps  in  all  v.   Meadows.   73  Ala.  356;    Morris  v. 

jurisdictions    where    the   proceedings  Hogle,  37  III.  150;  Turney  v.  Turney, 

are  treated  as  adversary,  the  statutory  24  III.  625.     In  Townsend  v.  Steel.  85 

provision  requiring  the  names  "  of  all  Ala.  580,  the  petition  was  held  suffi- 

the  heirs  and  devisees  "  to  be  set  forth  cient. 

in  the  petition  is  regarded  as  jurisdic-  5.  Colorado.  — See  Bateman  v.  Reitler, 

cional,  and  if  by  reason  of  an  omission  19  Colo.   547,  where  the  petition  was 

a  citation  is  not  directed  to  all  of  them,  held  sufficient. 

a  purchaser  will  not  acquire  an  unim-  California.  —  See  Matter  of  Rose,  63 

peachable  title.    John's  Estate,  (Surro-  Cal.  346,  where  a  confirmation  of  sale 

gate  Ct.)  21    Civ.   Pro.   (N.   Y.)    326;  was  set  aside  on  appeal  for  failure  to 

Jenkins  v.  Young,  35  Hun  (N.  Y.)  569.  comply  with    the   statute.      See  also 

See  also  Matter  of  Slater  (Surrogate  Pryor  r.   Downey,   50  Cal.   388,   and 

Ct.)  17  Misc.  (N.  Y.)474:  Kammerrer  compare  Dennis  v.  Winter,  63  Cal.  16. 

V.  Ziegler,  i  Dem.  (N.  Y.)  177.     Like-  ulinoii.  — See  Lynch  v,  Hickey.  13 

wise  in  Dennis  v,  Jones,  i   Dem.  (N.  III.  App.   139,  where  the  order  of  sale 

Y.)  84,  where  the  age  of  an  infant  heir  was  reversed  on  appeal;    Harding  v. 

was  not  stated  as  required  by  the  code.  Le  Moyne,  114  111.  65;  Walker  v.  Diehl, 

But  the    defect    may   be   waived   by  79  III.  473.     And  for  cases  decided 
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ceedings  will  be  invalid  on  collateral  attack.'     According  to  other 
authorities,  an  omission  to  comply  with  the  statute  is  not  neces- 

under  an  earlier  statute  see  Hobson  of  said  decedent  to  pay  the  debts  of 

V.   Ewan,   6a    III.    146;    Shoemate   v,  said  estate."     The  statute  does  not  re- 

Lockridge,  53  111.  503;  Bree  v,  Bree,  51  quire  any  allegation  on  the  subject  in 

111.  367;  Madden  i^.  Cooper,  47  III.  359.  the  petition,  but  provides  simply  that 

Indiana.  —  See  Renner  v,  Ross,  iii  lands  maybe  sold  for  the  payment  of 

Ind.  269:  Jackson  v.  Weaver,  98  Ind.  debts  when  the  personal  estate  is  in- 

307;  Collins  V,  Farnsworth,  8  Blackf.  sufficient  therefor.     Code  Ala.,  §  156. 

(Ind.)  575.  the  last  ca^e  holding  that  In  the  case  last  above  cited  the  court 

the  petition  need  not  contain  a  partic-  held   the   petition  sufficient  on  collat- 

ular  description  of  each  of  the  debts,  eral  attack,  and    moreover   overruled 

but  that  a  statement  of  the  aggregate  Abernathv  v.   O'Reilly,  90  Ala.   495, 

amount  thereof  is  sufficient.  which  held  a  like  petition  insufficient 

Minnasota.  —  See    State    v.    Probate  on  direct  attack  by  appeal,  and   also 

Ct..  19  Minn.  117;  Spencers^.  Sheehan,  Quarles  v.  Campbell,  72   Ala.   64,    to 

19  Minn.  338,  holding  that  a  statement  the  extent   that  it   held   the   petition 

of  the  aggregate  amount  of  debts  was  insufficient  unless  it  contained  an  aver- 

sufficient  without  setting  them  out  in  ment  of  the  existence  of  debts  to  a  cer- 

detail.  tain  or  estimated  amount.     See  also 

Kew  Jersey.  —  See  Bray  z\  Neill,  21  Moore   r.   Cottingbam,   113  Ala.   148; 

N.  J.  Eq.  343;  McDonald  t/.  Hutton,  8  Smith   v.    Brannon,  99  Ala.  445;  Ser- 

N.  1.  Eq.  473.  mon  v.  Black,  79  Ala.  507;  Sharp  v, 

liew  York.  —  See  Matter  of  German  Sharp,  76  Ala.  312;  Meadows  7. 
Bank,  39  Hun  (N.  Y.)  181;  Mead  v.  Meadows,  73  Ala.  356;  Davis  v.  Tar- 
Sherwood.  4  Redf.  (N.  Y.)  352;  Rich-  ver,  65  Ala.  98;  King  v,  Kent,  29  Ala. 
mond  V,  Foote,  3  Lans.  (N.  Y.)  244.  542;  Gayle  v.  Johnston,  72  Ala.   254, 

Korth Oarolina.  —  See  McNeill  v.  Mc-  where  the  court  said:    "  The  applica- 

Bryde,   112  N.  Car.  408,  where  a  de-  tion  of  the  personal  representative  is 

murrer  was  sustained   to    a    petition  sufficient  if  in  general  terms  it  avers 

which  failed  to  set  forth  as  the  statute  the  existence  of  debts  against  the  an- 

required  "  the   value  of  the   pergonal  cestor;  no  description  of  the  debts,  no 

estate  [of  the  intestate]  and  the  appli-  averment  of  the  persons  to  whom  they 

cation  thereof;"  Blount  v,  Pritchard,  aredue,  or  of  the  time  of  their  creation, 

88  N.  Car.  445;  Clement  v,  Cozart,  107  or  when  payable,  is  necessary.    Anv 

N.  Car.  695.  such  averment  would  render  the  appli- 

Peimsylyaiiia. —  See  In  re  Eddy,    12  cation  unnecessarily  prolix,  and  would 

Phila.  (Pa.)  55.  35  Leg.  Int.  (Pa.)  102,  be    inconsistent    with    the   simplicity 

where  an  objection  was  taken  in  the  of  the  proceedings  prescribed  by  the 

proceedings;    Taylor's  Estate.   11   W.  statute." 

N.  C.  (Pa)  192;  Eddy's  Estate,  5  W.  Suilloieney  of  ATerment.  —  A  petition 

N.  C.  (Pa.)  568;  Matter  of  Atherton,  i  describing  certain  real  estate  and  alleg- 

Pearson  (Pa.)  406;  Walker's  Appeal,  i  ing  that  it  is  all  the  property  of  the 

Grant  Cas.  (Pa.)  431.  deceased  in  the  county  shows  by  neces- 

Propriety  of  Ayerment  on  Oeneral  Prln-  sary  implication  that  there  is  no  per- 

dplae.  —  Even  where  the  statute  does  sonal  estate  therein.     Little  v,  Sinnett, 

not  require  an  averment  of  indebted-  7  Iowa  324. 

ness  to  a  specified  amount,  or  an  aver-  An  averment  that  the  personal  estate 

ment    of    the    value  of   the   personal  is  insufficient  to  pay  the  debts  is  suffi- 

property,  it  has  been  held  that  good  cient  without  an  account  of  the  debts 

pleading  would  suggest  the  propriety  where  the  statute  does  not  require  an 

of  inserting  such  averments  in  order  account.     Morrow  z/.  Weed,  4  Iowa  77. 

to  make   it   appear  that  the  personal  See  also  Sager  v.  Mead,   164  Pa.  St. 

estate  is  insufficient  for  the  payment  125. 

of  debts.     Emerson   v,   Ross,  17  Fla.  The  words  *'  debts  of  the  estate " 

131;  Cotton  V,  Holloway,  96  Ala.  544,  willbe  treated  as  importing  debts  owed 

where  the  petition  alleged  that** the  per-  by   the  decedent's  estate.     Cotton  v. 

sonal  property  of  the  estate  is  insuffi-  Holloway,  96  Ala.  544. 

cient  to  pay  the  debts  of  said  estate.  1.  Gregory  v,   Taber,    19  Cal.   397; 

*    *    *    Petitioner  further  avers  that  Gregory  v,   McPherson,    13  Cal.    56a 

it  is  necessary  to  sell  said  real  estate  [compart   comments   on    this  case  in 
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sarily  a  jurisdictional  defect  so  as  to  make  the  proceedings  void 
on  collateral  attack.*  And  the  omission  may  be  rendered  imma- 
terial by  virtue  of  curative  statutes.' 

Snlllcienoy  of  Averment.  —  The  petition  will  be  sustained  as  contain- 
ing the  requisite  averments  if  it  refers  to  an  inventory  which 
accompanies  it  and  which  sufficiently  sets  forth  all  the  facts  which 
the  statute  requires.'  But  it  will  not  be  aided  by  an  account  or 
inventory  on  file  unless  reference  is  made  thereto  in  such  a  man- 
ner as  to  make  it  a  part  of  the  petition.^ 

Mere  InformBlity  in  the  ATormentt  in  the  petition  cannot  be  urged  as 
an  objection  for  the  first  time  on  appeal.* 

6.  Prayer  of  Petition.  —  The  petition  should  contain  a  prayer 
for  the  particular  relief  desired  and  authorized  by  law.*  A  peti- 
tion for  license  to  sell  will  not  sustain  an  order  directing  a 
mortgage.*^ 

7.  Amendment  of  Petition.  —  Leave  to  amend  the  petition  may 
ordinarily  be  granted  in  the  discretion  of  the  court,**  except,  it 
seems,  where  the  petition  is  so  defective  as  to  confer  no 
jurisdiction.* 

8.  Hotioe  of  Application  —  a.  Necessity  of  Notice  on  Col- 

Stuart  V.  Allen,  i6  Cal.  501];  Haynes  4.  Gregory  v,  Taber,  19  Cal.  397. 

V.  Meeks,  20  Cal.  288;  Small  v.  Crom-  5.  Lewis    v.   McGraw,  19  111.  App. 

well.  Hill  &  D.  Supp.  (N.  Y.)  154;  Van  313.    See  also  Moffitt  v,  Moffitt,  69  111. 

Nostrand  v.  Wright,  Hill  &  D.  Supp.  641. 

(N.  Y.) 260;  Bloom  v.Burdick,  I  Hill (N.  6.  In  Mays  v.  Rogers,  37  Ark.  155, 

Y.)  130;  Ackley  v,  Dygert,  33  Barb.  (N.  it  was  held  erroneous  to  order  the  sale 

Y.)  176;    Corwin  v.   Merritt,  3  Barb,  of  more   land   than    was  prayed    for 

(N.   Y.)   341;    Ford   r.  Walsworth,    15  in    the    petition.      Sec  also   Verry  v. 

Wend.  (N.Y.) 449, 19  Wend.  (N.Y.)  334;  McClellan,  6   Gray  (Mass.)    535,   dis- 

Jackson  v,  Irwin,  10  Wend.  (N.Y.)  441;  tinguished  in  Tenney  v.  Poor,  14  Gray 

Dennis  v.  Jones,   i   Dem.  (N.  Y.)  85.  (Mass.)  500. 

See  also  Wnght  r.  Edwards,  10  Oregon  In  Matter  of  Dolan,  88  N.  Y.  322,  the 

298.  court  said:    "  The  objection  that  the 

1.  Cheney  r.  McCoUoch,    104   Iowa  petition  only  asked  for  a  sale,  instead 

249;    Myers  v.    Davis,  47   Iowa  325;  of  permission  to   mortgage,  lease,  or 

Grayson  v,  Weddle,  63  Mo.  523;  Over-  sell,   is  sufficiently  answered  by  the 

ton  V,  Johnson,  17  Mo.  442.     See  also  fact  that  it  appears  from  the  petition 

Hilton  V,  Budgett,  43  Iowa  684;  Slan-  that  a  mortgage  or  lease  would   fail 

le^  f.  Noble,  59  Iowa  666;  Linman  v,  to  accomplish  the  purpose  intended.'* 

Riggins,  40  La.  Ann.  761;    Mount  v.  See  also,   to  nearly  the  same  point, 

Vallc,  19  Mo.  621;  Brown  v.  Woody,  Sibley  v.  Waffle,  16  N.  Y.  180, 

22  Mo.  App.  253:    Miller*s  Estate,  8  A  Prayer  for  Alternative  BelitI  which 

York  Leg.  Rec.  (Pa.)  7;  Hilton's  Ap-  the  court  is  not  competent  to  grant 

peal,  (Pa.  1887)  9  Atl.  Rep.  434;  Jack-  may  render  the  petition  defective  as  a 

son  V,  Houston,  84  Tex.  622;  L^ne  y*  pleading,  but  will  not  afifect  the  juris- 

Sanford,  82  Tex.  58;  Davis  v.  Touch-  diction  of  the  court.    Stuart  v.  Allen, 

stone,  45  Tex.  490.  16  Cal.  473. 

8.  See  Reynolds  v,  Schmidt,  20  Wis.  7.  Edwards  v.   Baker,  145  Ind.  281. 

374;    Ackerson  v.  Orchard.   7   Wash.  Contra^  Cahill  v.  Bassett,  66  Mich.  407. 

377.     And  see  infra^  VII.  21.  Curative  by  a  divided  court. 

Statutes  and  Statutes  of  Limitations,  8.  See  Brown  v.  Powell,  45  Ala.  £49; 

8.  Matter   of    Bentz,   36    Cal.    687;  Henry  v.  Drought,  10  Tex.  Civ.  App. 

Stuart  V,  Allen,  t6  Cal.  473;  Cromine  379. 

V.  Tharp,  42  111.   120:  Deans  v.  Wil-  0.  Dennis  v,  Jones,  x  Dem.  (N.  Y.) 

coxnn,  18  Fla.  531.    See  also  Gregory  80.    See  also  Stafford  v,  Harris,  7a  N. 

V,  Taber,  19  CaL  397.  Car.  198. 
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LATERAL    ATTACK  —  (l)  In     General  —  Conflioting    Dootrlnee. —  In 

some  jurisdictions  a  proceeding  to  obtain  an  order  of  sale  of  the 
real  estate  of  a  decedent  is  regarded  as  in  rem^  statutory  require- 
ments in  respect  of  notice  are  deemed  to  be  merely  directory, 
and  the  entire  omission  of  notice  to  the  heirs  or  other  persons 
interested  does  not  render  the  proceeding  void  upon  collateral 
attack,  nor  impair  the  title  acquired  by  the  purchaser.*  But 
according  to  the  more  general  doctrine  the  proceeding  is  in 
personam^^  and  the  order  of  sale  and  the  sale  pursuant  thereto 
are  nullities  unless  jurisdiction  of  the  parties  interested  is  obtained 
by  a  substantial  compliance  with  the  statutory  provisions  requir- 
ing notice  of  the  application  *  or  unless  notice  or  objection  for 

1.  Alabama, — Friedman  v.  Shamblin,  George  v,  Watson,  19  Tex.  354.  Omt' 
T17  Ala.  454;  Lyons  v,  Hamner«  84  pare  Littlefield  v,  Tinsley,  26  Tex.  353. 
Ala.  197;  Ligon  v.  Ligon,  84.  Ala.  555;  Vermont.  —  Grice  v,  Randall,  23  Vt. 
Fielder  v.  Childs,  73  Ala.  567;  Davis  v,  243;  Harrington  v.  Gage,  6  Vi.  532. 
Tarver,  65  Ala.  100;  Garrett  v,  Bruner,  Washington,  —  The  proceeding  is  in 
59  Ala.  513;  Peitus  v,  McClannahan,  rem^  Ryan  v,  Fergusson,  3  Wash.  356; 
52  Ala.  55;  De  Bardelaben  ».  Stouden-  Ackerson  v.  Orchard,  7  Wash.  377; 
mire,  48  Ala.  643;  Satcher  v,  Satcher,  and  ihe  sale  is  perhaps  valid  on  col- 
41  Ala.  26:  King  v.  Kent,  29  Ala.  542;  lateral  attack  without  notice  of  the  pe- 
Doe  V,  Riley,  28  Ala.  164;  Wyman  v,  tition,  Ackerson  v.  Orchard,  7  Wash. 
Campbell,  6  Port.  (Ala.)  219.  See  also  377;  Furth  v,  U.  S.  Mortgage,  etc., 
Spragins  v,  Taylor,  48  Ala.  520.  Co.,  13  Wash.  73,  which  cases  do  not 

Arkansas,  —  Apel  v,  Kelsey,  47  Ark.  expressly  decide  the  point. 

413;  Adams  v,  Thomas,  44  Ark.  267;  United  States.  —  Gngnon  v.  Astor,  2 

Sturdy  v,  Jacoway,  19  Ark.  499;  Rog-  How.  (U.  S.)  31^,  a  leading  case  which 

ers   V.   Wilson,    13   Ark.   507;    Ex  p,  is  frequently  cited  in  support  of  the 

Marr.  12  Ark.  84.  doctrine  stated  in  the  text.     See  also 

Pennsylvania,  —  McPherson  v,  Cun-  Mohr  f.  Manierre,  loi  U.  S.  417;  Ber- 

lifT.    II   S.   &  R.  (Pa.)    422.     Compare  rian  v.  Rogers,  43  Fed.  Rep.  468;  Gar- 

Sager  v.  Mead,  164  Pa.  St.  125.  rett  v,  Boeing,  68  Fed.  Rep*  51. 

Vermont. — Grice  v.  Randall,  23  Vt.  See  also  the  cases  cited  in  the  pre- 

243.  ceding  note. 

United  States,  —  Grignon  v,  Astor,  2  8.  Florida.  —  See  Price  v.  Winter,  15 

How.  (U.  S.)3i9;  Florentine z^.  Barton,  Fla.  66. 

2  Wall.  (U.  S.)  210;  Elliott  t/.  Shuler,  Iowa, — Good   v.   Norley,   28    Iowa 

50  Fed.  Rep.  456;  Comstock  v,  Craw>  188. 

ford,  3  Wall.  (U.  S.)  396.  Kansas,  —  Mlckel  v.  Hicks,  19  Kan. 

See  also  the  cases  cited  in  the  next  578. 

note.  New    York,  —  Bloom   v,  Burdick,   i 

2.  Alabama,  —  Friedman  v,  Shamb-  Hill  (N.  Y.)  130;  Sheldon  v,  Wright,  5 
lin,  117  Ala.  454;  Field  v,  Goldsby,  28  N.  Y.  497;  Schneider  v,  McFarland, 
Ala.  218;  Price  v,  Wilkinson,  10  Ala.  2  N.  Y.  459;  Corwin  t^.  Merritt,  3  Barb. 
172;  Perkins  v.  Winter,  7  Ala.  855;  (N.  Y.^  341;  Havens  v,  Sherman,  42 
Lyons  v,  Hamner,  84  Ala.  197;  Doe  v.  Barb.  (N.  Y.)  636. 

Riley,  28  Ala.  164.  Oregon,  —  Fiske  v,  Kellogg,  3  Oregon 

Arkansas,  —  Livingston  v,  Cochran,  503. 

33  Ark.  294;  Apel  v,  Kelsey,  47  Ark.  See  also  the  cases  cited  in  the  next 

413;  Montgomery  v,  Johnson,  31  Ark.  note. 

74;  Rogers  x   Wilson,  13  Ark.  507.  4,  Connecticut.  —  Dorrance  v,  Rayns- 

Minnesota,  —  See  Spencer  v,    Shee-  ford,  67  Conn.  i. 

han,  19  Minn.  338.  Florida,  —  Price  v.  Winter,  15  Fla.  66. 

Texas,  —  Heath  v,   Layne,   62  Tex.  Illinois,  —  Burr  v,  Bloemer,  174  111. 

686,   pointing  out   that   Finch  v,  Ed-  638;  Donlin  v,   Hettinger,  57  III.  348; 

monson,  9  Tex.  504,  which  held  that  Swearengen   v,   Gulick,    67    111.    208; 

notice    was    jurisdictional,    does    not  Moffitt  v,  Moffitt,  69  III.  641;  Fell  v, 

correctly  express    the    present    rule;  Young,  63  111.   106;  Clark  v,  Thomp- 
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want  of  notice  is  waived  by  the  party  who  is  entitled  by 

son,  47  111.  25;  Morris  v.  Hogle,  37  111.  People  v.  Hartman,  2  Sweeny  (N.  Y.) 

150;  Goudy  V,  Hall,  36  111.  313,  30  III  580;  Pinckney  v.  Smith,  26  Han  (N. 

109;  Gibson  v.  Roll,  30  Hi.  172;  Whit-  Y.)  524;  Matter  of  Mahoney,  34  Han 

ney  v.  Porter,  23  111.  445.  (N.  Y.)  501;  Jenkins  r.  Young,  35  Hun 

Indiana. — Clark  v,  HilHs,  134  Ind.  (N,    Y.)   569;    Ackley   v.    Dygert,   33 

421;    Martin   v.   Neal,    125   Ind.    547;  Barb.  (N.  Y.)  176;  Corwin  ».  Merritt.  3 

Hawkins  v.  Hawkins,  28  Ind.  66;  Guy  Barb.  (N.  Y.)  341;  Havens  v.  Sherman, 

z/.  Pierson.  21  Ind.  18;  Doe  v.  Ander-  42  Barb.  (N.  Y.)  636. 

son,  5  Ind.  33;  Babbitt  v.  Doe,  4  Ind.  North  Carolina,  —  Harrison  v.  Har- 

355;  Doe  ».  Harvey,  3^Ind.  104.  rison,  106  N.  Car.  282;  Perry  f.  Adams, 


fowa.  —  Boyles  v.  Boyles,  37  Iowa 
592;  Good  V,  Korley,  28  Iowa  188. 
Compare  Dolton  v.  Nelson,  3  Dill.  (U. 
S.)  469;  Morrow  v.  Weed,  4  Iowa  77. 

Kansas.  —  Rogers  v.  Clem  mans,  26 


98  N.  Car.  167;  Simonton  v.  Brown,  72 
N.  Car.  46.  See  also  McNeill  v. 
Fuller,  121  N.  Car.  209. 

Okio.  —  The  cases  are  not  altogether 
in  harmony.     It  was  said  in  Benson  v. 


Kan.  522;  Mickel  v.   Hicks,   19  -Kan.  Cilley,   8  Ohio   St.   604,   that    in   the 

578,  holding  the  proceedings  to  be  ad-  earlier  cases  the  proceedings  were  re- 

versary  *'  so  far  as  the  heirs  are  con-  garded  as  strictly  in  rem.     Later  cases 

cerned,"  and  stating  the  arguments  for  hold  that  notice  to  the  heir  is  jurisdic- 


and  against  this  view.  See  also  Chi- 
cago, etc.,  R.  Co.  V.  Cook,  43  Kan.  83. 
Mississippi,  —  Martin  v.  Williams,  42 
Miss.  210;  Ware  v.  Houghton,  41  Miss. 
370;  Hamilton  v,  Lockhart,  41  Miss. 
460;  Root  V.  McFerrin,  37  Miss.  17; 
Kempe  r.  Pintard,  32  Miss.  324;  Wil- 
liams V.  Childress,  25  Miss.  78;  Com- 
mercial Bank  v.  Martin,  9  Smed.  &  M. 
(Miss.)  613;  Matlock  v,  Livingston,  9 


tional,  and  this  was  considered  to  be 
the  present  Ohio  doctrine  in  Sprague 
V.  Litherberry,  4  McLean  (U.  S.)  450. 
See  Adams  v.  Jeffries,  12  Ohio  274; 
Ewing  V.  Higby,  7  Ohio  (pt.  i.)  198; 
Robb  V.  Irwin,  15  Ohio  689;  Sheldon 
V.  Newton,  3  Ohio  St.  494;  Holloway 
V.  Stuart,  19  Ohio  St.  472;  Biggs  v. 
Bickel,  12  Ohio  St.  49. 

Oregon,  —  Fiske  v.  Kellogg,  3  Oregon 


Smed.  &  M.  (Miss.)  489;  Planters  Bank  503;  Gilmore  v.  Taylor,  5  Oregon  89. 
V,  Johnson,  7  Smed.  &  M.  (Miss.)  449;  See  Russell  v.  Lewis,  3  Oregon  380. 
Dillingham  v.  Jenkins,  7  Smed.  &  M.  South  Carolina.  —  Moore  v.  Smith,  24 
(Miss.)  479;  Laughman  v,  Thompson,  S.  Car.  316;  Whitesides  v.  Barber,  24 
6  Smed.  &  M.  (Miss.)  259;  Givin  v.  S.  Car.  373;  Turner  v,  Malone,  24  S. 
McCarroll,  t  Smed.  &  M.  (Miss)  351;  Car.  398.  See  also  Finley  v.  Robert- 
Campbell   V,   Brown,  6  How.  (Miss.)  son,  17  S.  Car.  435;  Scruggs  v.  Foot, 


106-230;  Purkett  V.  McDonald,  6  How. 
(Miss.)  269.  See  also  Harris  v.  Ran- 
som, 24  Miss.  504. 

Missouri, —  Hutchinson  v.  Shelley, 
133  Mo.  400;  Valle  v,  Fleming,  19  Mo. 
454;  Cunningham  v.  Anderson,  107 
Mo.  371;  Young  V.  Downey,  145  Mo. 
250.  But  **  when  the  order  of  sale  is 
made  at  an  annual  settlement  fixed  by 
law,  the  parties  interested  in  the  estate 


19  S.  Car.  274.  Compare  McLaurin  v. 
Rion,  24  S.  Car.  407;  Rollins  v.  Brown, 
37  S.  Car.  345. 

Wisconsin,  —  Gibbs  v.  Shaw,  17  Wis. 
197  [cited  in  Heminway  v.  Reynolds, 
98  Wis.  501];  Blodgett  v.  Hitt,  29  Wis. 
169.  See  also  Reynolds  v,  Schmidt,  20 
Wis.  374.  But  it  is  said  that  the  con- 
trary doctrine  was  maintained  for  many 
years  in  the  courts  of  Wisconsin  "  after 


are  presumed  to  be  in  court,  and  must    she   ceased   to   be  a  territory  and  be- 


take notice  of  orders  affecting  their  in- 
terests," and  no  notice  of  the  contem- 
plated order  of  sale  is  necessary. 
Hutchinson  v.  Shelley,  133  Mo.  400. 
To  the  same  effect  are  Patee  v,  Mowry, 
59  Mo.  161;  Day  v.  Graham,  97  Mo. 
398. 

New   York,  —  Bloom  v.   Burdick,    i 


came  a  state  of  the  Union.'*  Mohr  v. 
Manierre,  loi  U.  S.  425,  where  the 
court  was  therefore  inclined  to  bold 
that  the  present  rule  in  that  state 
would  not  be  followed  by  a  federal 
court  sitting  therein  and  adjudicating 
upon  the  validity  of  a  probate  sale. 
California,  Nebraska,  Kew  Hampthirs, 


Hill  (N.  Y.)  130,  a  leading  case;  Stil-  and    Kefw  Jersey.  —  In    California,    al- 

well  V.  Swarthout,  81  N.  Y.  109;  Sibley,  though  the  proceedings  are  character- 

V.   Waffle,   16  N.  Y.   180;   Sheldon    r.  ized  as  in  rem,  and  it  has  been  said 

Wright,  5  N.  Y.  497;  Schneider  v.  Mc-  that  the  legislature  has  the  power  to 

Farland,  2  N.  Y.  459;  John's  Estate,  authorize  the  court  to  make  an  order 

(Surrogate  Ct.)  21  Civ.  Pro.  (N.  Y.)  326:  of  sale  without  petition  or  notice,  yet, 
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to  notice  of  the  proceeding,*  or  an  estoppel  precludes  the  party 
from  objecting.* 

Where  Some  Are  Kotiiied  and  Others  Are  Vot.  —  Parties  regularly  noti- 
fied cannot  collaterally  attack  the  sale  on  the  ground  of  absence 
of  notice  to  others  who  were  entitled  to  it.' 

Mere  Nonprigadioial  Irregalarltiei  in  respect  of  the  notice  cannot 
impair  the  validity  of  the  sale  on  collateral  attack.* 

(2)  State  Doctrine  as  Rule  of  Decision  in  Federal  Courts.  —  The 
rule  adopted  by  the  United  States  Supreme  Court  in  respect  of 
the  character  of  the  proceedings  and  the  necessity  of  notice  * 
appears  to  be  regarded  by  the  federal  courts  as  a  part  of  the  gen- 
eral law  of  the  land  and  therefore  to  be  enforced  in  those  courts 
regardless  of  a  contrary  doctrine  established  in  the  courts  of  last 
resort  of  the  state  wherein  the  federal  court  is  held.* 

as  the  statute  prescribes   that  notice  to  a  second  hearing.     Matter  of  Couts, 

shall  be  given,  notice   is   held  to  be  100  Cal.  400. 

necessary   to  sustain  the  jurisdiction  1.  Seymour  v.  Riclcetts,  21  Neb.  240, 

even  on  collateral  attack.     Burris  v.  Robison  v.  Furman,  47  N.  J.  Eq.  307. 

Kennedy,   108  Cal.  339:  Townsend  z^.  If  an  Heir  lUes  After  Kotioe  of  the  pro- 

Tallant,  33  Cal.  45;  Beckett?'.  Selover,  ceedings  further  notice  to  his  heir  is 

7  Cal.  215.    See  also  Matter  of  Couts,  not   necessary.     Palmerton   v.   Hoop, 

100  Cal.  400;  Wingerter  v,  Wingerter,  131  Ind.  23. 

71  Cal.  105.  2.  As,  for  instance,   where  an  heir 

In  Nebraska^  New  Hampshire^   and  who  had  no  notice  is  estopped  by  ac- 

perhaps  in  New  Jersey^  it  seems  that  cepting  and  retaining  his  share  of  the 

substantially  the  same  doctrine  obtains  purchase  price  of  the  land.     Palmer- 

as  that  above  described  in  California,  ton  v.   Hoop,   131   Ind.  23;  Young  v. 

See  McClay  v.  Fox  worthy,  18  Neb.  298,  McKinnie,  5  Fla.  542. 

declaring  that  the  proceedings  are  in  8.  Harris     v,    Lester,    80    111.    307; 

rem;    Stack   v.    Royce,   34   Neb.    833;  Spurgin  t^.  Bowers,  82  Iowa  187;  Dick- 

Schroeder  r.  Wilcox,  39  Neb.  136;  Sey-  ens  v.    Long,   109   N.    Car.   165.     See 

mour  V.  Ricketis,  21  Neb.  240,  the  lat-  also  Botsford  v.  OXonner,  57  111.  72. 

ter  cases   holding   that  the   statutory  Contra^  Martin  v,   Williams,  42  Miss, 

notice  is  jurisdictional;  Blanchard  v,  210. 

Webster,  62  N.  H.  467,  holding  that  4.  O'Connor  v,  Huggins,  113  N.  Y. 

the  proceedings  ^x^  in  rem;  French  r.  511;  Johnson  v,  Clark.   i8  Kan.   157, 

Hoyt,  6  N.  H.  370,  holding  that  a  sale  where  the  statute  required  the  notice 

under  a  license  granted  without  notice  to  state  that  objections  must  be  shown 

to  the  heirs  will  pass  no  title;  Lawson  on    the   first  day  of    the   next   term, 

V,  Acton,  57  N.  J.  Eq.  107,  where  ihe  which,    by    statute,    commenced    on 

court  said  that  the  decree  of  sale  by  January  7,   but  the  notice  published 

the  Orphans*  Court  is  a  decree  strictly  stated  that  the    objections    must    be 

in  rem;  Bray  v.  Neill,  2i  N.  J.  Eq.  343,  shown  at  the  January  term  to  be  held 

where  on  appeal  the  decree  was  re-  on  January  i;  Myers  z*.  Davis,  47  Iowa 

versed  for  insufficiency  of  the  notice  325. 

by  publication  and  the  court  declared  5.  Namely,  that  the  proceedings  are 

that  the  same  defect  would  have  been  in  rem^  and  notice  is  unnecessary  to 

fatal  on  collateral  attack.    Compareli^vi  sustain  the  validity  of  the  sale  on  col- 

V.    Hammel,    18   N.   J.    L.   73,    where  lateral  attack.     See  United  States  cases 

it  appears  that  the  notice  was  insuffi-  cited  supra^  p.  887,  notes  i  and  2. 

cient,  and  yet  the  sale  was  sustained  6.  See  Mohr  v.  Manierre,  loi  U.  S. 

on  collateral  attack.  417,  which   does  not  precisely  decide 

Renewal  of  Notioe  After  Sevenal  and  the  point,  but  reasons  towards  thecon- 

Bernand.  —  After  an  order  dismissing  a  elusion  stated  in  the  text,  and  is  so  in- 

petilion  forjeave  to  sell  has  been  re-  terpreted  in  Berrian  v,  Rogers,  43  Fed. 

versed  on  appeal  the  statutory  notice  Rep.  467.     Compare  Sprague  v.  Lither- 

need  not  be  repeated  before  proceeding  berry,  4  McLean  (U.  S.)  450. 
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(3)  Recitals  and  Presumption  of  Notice,  —  A  Bwdui  in  the  Ordsr  of 
Sale  that  due  notice  was  given  is  conclusive  on  collateral  attack 
unless  the  record  otherwise  shows  the  recital  to  be  untrue.* 

In  the  Aheenoe  of  Any  Beeital  there  is  a  prima  facie  presumption  of 
notice  sufficient  to  confer  jurisdiction  where  the  doctrine  is  estab- 
lished by  statute  or  founded  on  general  considerations  that  pro- 
bate courts  are  tribunals  of  general  jurisdiction  in  respect  of  sales 
of  the  real  estate  of  decedents.* 

b.  Necessity  of  Notice  on  Direct  Attack.  —  If  the 

statutory  notice  of  the  application  is  not  given,  the  order  of  sale 
will  be  reversed  on  appeal  or  error  whether  the  proceedings  be 
regarded  on  collateral  attack  as  in  personam  or  in  rem,^     For 

1.  Alabama.  —  Goodwin  v,  Sims,  86  Where   notice   is   given  only  by  per* 

Ala.  102.  sonal  service  of  summons,  if  the  return 

California.  —  Zilmer    v,    Gerichten,  of  the  officer  shows  that  the  service  was 

III  Cal.  73.  insufficient  it  will  overcome  a  contrary 

Florida.  —  Emerson  r.  Ross,  17  Fla.  recital  in  the  order  of  sale  and  cannot 

122.  be    made    good     by    parol    evidence. 

Illinois,  —  Andrews  v,  Bernhardi,  87  Barnett  v.  Wolf,  70  111.  76.     See  also 

III.   365;  Barnett   v.  Wolf,  70  111.  76;  Hawkins  v.  Hawkins,  28  Ind.  66.  Com- 

Harris  v.  Lester,  80  111.  307;  Moore  v.  pare  Hawkins  v.  Ragan,  20  Ind.  193. 

Neil,  39  111.  257.  8.  Wilson  v.  Matheson,  17  Fla.  630; 

Indiana,  —  Indianapolis    First    Nat.  Coggins  z^.  Griswold,  64  Ga.  323;  Har- 

Bank  v,  Hanna,  12  Ind.  A  pp.  240.     See  ris  v.  Lester,  80  111.  307;  Doe  v.  Harvey, 

also  Gerrard  v.  Johnson,  12  Ind.  636.  3  Ind.   104;  Morrow  v.  Weed,  4  Iowa 

Iowa.  —  Lees  v,  Wetroore,  58  Iowa  77;  Tharp  t^.  Brenneman,4i  Iowa  251; 

170;  Morrow  v.  Weed,  4  Iowa  77.  Long  v,  Burnett,  13  Iowa  28:  Mickel 

Mississippi, — Sivley  v.  Summers,  57  v.   Hicks,   19  Kan.  578;  Jones  v,  Ed- 
Miss.  712.  wards,  78   Ky.  6;  Everett  v,  Newton, 

New  K?r>&.  —  Sheldon  v.  Wright,   5  118  N.  Car.  919;  Blodgett  v.  Hitt,  29 

N.  Y.  497;  Potter  v.  Merchants'  Bank,  Wis.   169.      See  also    Potter  v,    Mer- 

28    N.    Y.   654,    explaining    Sibley    v.  chants*  Bank,  28  N.  Y.  654;  Crawford 

Waffle,  16  N.  Y.  180,  where  the  recital  v.  McDonald,  88  Tex.  632.     And  see 

was  contradicted   by   the  affidavit  of  article  Jurisdiction,  vol.  12,  pp.  173, 

publication  on  file.  174. 

North  Carolina.  —  Morrison   v.  Cra-  Contra,  where  the  jurisdiction  is  re- 

ven,  120  N.  Car.  327;  Sledge  r.  Elliott,  garded  as  of  a  special,  inferior,  and 

116  N.  Car.  712.  limited  character.     Root  v,  McFerrin, 

Ohio.  —  Richards  f.  Skifif,  8  Ohio  St.  37    Miss.    17;    Commercial    Bank   ». 

586.  Martin,   9  Smed.   &   M.   (Miss.)  613. 

Oregon.  —  Russell  z'.  Lewis,  3  Oregon  Compare  Stevenson    v,    McReary,   12 

380;  Gilmore  v,  Taylor,  5  Oregon  89.  Smed.  &  M.  (Miss.)  9.     See  generally 

See  also  cases  cited  infra,  VII.  10,  c.  article  Turisdiction,  vol.  12,  p.  176. 

(l)  Findings  or  Recitals;  and  generally  8.  Alabama,  —  Page  v,  Matthews,  41 

article  Jurisdiction,  vol.  12,  pp.  206,  Ala.  719;  Summersett  v,  Summersett. 

2T2.  40  Ala.  596;  Garrett  v,  Bruner,  59  Ala. 

A  Badtal  of  Aooeptanco  of  Servleo  of  513;  Lyons  v,  Hamner,  84  Ala.  197. 

Prooasi  cannot  be    overcome    on    coN  Arkansas.  —  Livingston  v.  Cochran, 

lateral  attack  by  showing  that  the  ac-  33   Ark.   294;    Rogers    v.   Wilson,   13 

ceptance  was  made  by  a  person  without  Ark.  507;  Apel  v,  Kelsey,  47  Ark.  413. 

authority.     Edwards  r.  Moore,  99  N.  Colorado.  —  Vance    v.    Maroney,   4 

Car.  I.  Colo.  47. 

Ambignons  Badtal.  —  A  recital   that  Illinois.  —  Stow  v,  Kimball,  28  III. 

the  notice   was  *'  published  "  in  a  cer.  93;  Marshall  v.  Rose,  86  III.  374;  Mon 

tain  newspaper  does  not  affirmaiively  ahon  v.  Vandyke,  27  111.  154;  Turney 

show  due  publication.     Gibbsr^Shaw,  v.  Turney,  24  111.  625;    Nerdman  v. 

17  Wis.  IQ7.  Short,  18  IlL  60;  Harris  v,  Lester.  80 

Beoord    Contradiotlng    Baoitals.  —  HI.  307. 
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those  courts  which  hold  the  proceedings  to  be  /;/  rem  recognize 
the  right  of  any  person  interested  to  make  himself  a  party  and 
appeal  from  the  order  of  sale.^ 

c.  Who  Are  Entitled  to  Notice.  —  As  a  general  rule  the 

statute  provides  for  notice  only  to  those  who  are  interested  in 
the  estate  as  heirs  or  devisees.*  A  tenant  of  the  premises  *  or 
the  grantee  of  an  heir  *  or  a  disseizor  *  or  the  wife  of  a  devisee 
where  her  right  is  inchoate  and  contingent  •  is,  it  has  been  held, 
not  a  party  interested.    Notice  to  creditors  is  sometimes  required.'*' 

d.  Sufficiency  of  Notice  —  Metiiod  and  Period  of  votioe.  —  The 

statutes  usually  provide  for  notice  by  publication  or  posting,  and 
personal  service  of  notice  is  not  necessary  unless  the  statute 
requires  it.®     But  the  parties  interested  are  entitled  to  every  day 

Indiana,  —  Hawkins  v.  Hawkins,  28  in  pariition  among  the  heirs  is  a  *'  per- 

Ind.  66;  Martin  v.  Starr,  7  Ind.  224.  son  claiming  an  inteiest.*'    Kammerrer 

Kentucky,  —  Robinson  v.  Clark,  (Ky.  v.  Ziegler,  i  Dem.  (N.  Y.)  177,  holding 

1896)  34  S.  W.  Rep.  1083.  also  that  on  application  by  a  creditor 

New     Hampshire,  —  Flanders      v,  the   executor  or    administrator    must 

George,  55  N.  H.  486.  be  cited.     Notice  need  not  be  served 

New  Jersey.  —  Bray  v,  Neill,  21  .  N.  on  a  party  interested  when  he  is  a  pe 

.   Eq.   543;  Tappao  v,  Dayton,  51  N.  titioner  for  the  sale.     Matter  of  Dolan, 

.  Eq.  260.  88  N.  Y.  309;  Matter  of  McGee,  5  N. 

Pennsylvania, — Sec  Clark's  Estate,  Y.  App.   Div.   527.     A  contingent   re- 

19  Phila.  (Pa.)  218,  46  Leg.  Int.  (Pa.)  mainderman   under  a  devise   by   the 

445;  Dean's  Appeal,  87  Pa.  St.  24.  decedent  should  be  notified.    Wilson  v, 

Wisconsin,  —  Humes  v.  Cox,  i  Pin.  White.  109  N.  Y.  59. 

(Wis.)  551.  8.  Kingsbury  v.  Wild,  3  N.  H.  30. 

1.  Lyons  v,  Hamner,  84  Ala.  197;  4.  Dolton  v.  Nelson,  3  Dill.  (U.  S.) 
Ex  p.  Marr,  12  Ark.  84.  469,  a  sale  under  an  Iowa  statute. 

2.  In  Williams  v,  Williams,  49  Ala.  5.  Yeomans  v.  Brown,  8  Met.  (Mass.) 
439.  it  was  held  that  where  the  lands  51,  where  the  statute  required  notice 
sought  to  be  sold  were  devised  by  the  "'to  all  persons  interested  in  the  es- 
testator,  the  devisees  are  the  only  tate,"  the  court  holding  that  *'  the 
necessary  parties  defendant.  word  '  estate  '  does  not  mean  the  land 

If  an  Heir  Diae  After  Votioe  of  the  ap-  to  be  sold,  but  the  title  "  of  the  dece- 

plication,  further  notice  to  his  heirs  is  dent.     Cited  with  approval  in  Walker 

not  necessary.     Palmerton   v.    Hoop,  v.  Fuller,  147  Mass.  489. 
131  Ind.  23.  6.  Harrington!/.  Harrington,  13 Gray 

VotiM  to  the  Widow  of  the  decedent  (Mass.)    513.      See    the    Massachusetts 

was  held   not    necessary    in    Stiver's  statute  quoted  in  the  preceding  note. 
Appeal,  56  Pa.  St.  9.  7.  How  York.  —  Code  Civ.  Pro,  N.  Y., 

An  Infant  Heir  Who  Hm  Transferred  §  2754,  requires  a  citation  to  be  directed 

Hii  Interest  is  not  entitled  to  notice,  to    creditors     under    certain    circum- 

Scruggs  V,  Foot,  19  S.  Car.  274,  on  the  stances.     For  cases  arising  under  that 

ground  that  his  deed   was   not   void,  provision  see  Kammerrer  v,   Ziegler, 

but  was  only  voidable.  i  Dem.  (N.  Y.)  177;  Matter  of  Slater, 

A  Pnrohaier  of  a  Beceaied  Wife's  Land  (Surrogate  Ci.)  17  Misc.  (N.  Y.)  474. 
under  execution  against  the  husband        In  Korth  Carolina  it   was  held  that 

was  held  not  entitled  to  notice  of  pro-  notice  to  creditors  was  not  required, 

ceedings  to  sell  the  land  for  payment  Thompson  v.  Cox,  8  Jones  L.  (N.  Car. 

of  the  wife's  debts.     Nichols  v,  Lee,  311. 
16  Colo.  147.  8.  Thomas  v,  Parker,  97  Cal.  456; 

In  Vew  York  citation  must  be  directed  Davis  v.   Howard,  56  Ga.  430;  Casey 

to  every   heir  or  devisee    or    person  v.   Stewart,  60  Iowa  160;   Stanley  v, 

claiming  an  interest  in  the   property  Noble,  59  Iowa  666:  Fudge  v.  Fudge, 

under  an  heir  or  devisee.  Code  Civ.  23  Kan.  416;  Spencer  v,  Sheehan,  19 

Pro  N.  Y.,  §  2754.     One  who  has  pur-  Minn.  338;  Lawson  v.  Acton,  57  N.  J. 

chased  the  property  at  a  referee's  sale  Eq.  107-   Wall's  Appeal,  31  Pa,  St.  62; 
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of  the  period  of  notice  allowed  by  law.^     On  the  other  hand,  if 

the  statutory  maximum  of  time  is  slightly  exceeded  the  defect  is 
not  jurisdictional.* 

AddroM.  —  The  notice  need  not  be  directed  to  the  parties  by 
name.' 

Tlie  8iibttaatiTe  Part  of  the  Votioe  is  sufficient  if  an  ordinary  person 
would  thereby  be  apprised  of  the  necessary  facts.^ 

Weaver's    Appeal,    19    Pa.    St.    416;  order."     The  court  held  that  **  there 

Ryan  v,  Fergusson,  3  Wash.  356;  Sitz-  was  no  substantial  departure  from  the 

man  v,   Pacquette,   13  Wis.   291,  per  requirements  of  the  statute,  and  that 

Cole,  J.;  Kearney  v,  Taylor,  15  How.  the  lengthening  of  the  time  for  appear- 

(U.  S.)  494.    When  the  statute  requires  ance  by  a  day  could  not  prejudice  the 

personal  notice  without  prescribing  the  parties  interested,  and   therefore   the 

period  thereof,  the  decree  of  the  court  rule  in  Stilwell  r.  Swarthout,  81  N.  Y. 

of  probate  as  to  its  sufficiency  in  the  109    \cited    in    the    preceding    note], 

particular  case  is  conclusive.     Thomas  would  not  apply."     It  was  also  hinted 

V,  Le  Baron,  8  Met.  (Mass.)  355.  that  the  proceeding  could  not  be  re- 

1.  Bray  v,  Neill,  21  N.  J.   Eq.  343,  garded  even  as  irregular, 

where  the  order  of  sale  was  reversed  8.  The   publication   of  a  notice  dl- 

because  the  order  to  show  cause  was  reeled    to  "  all    persons    interested,*' 

made  returnable  one  day  before  the  ex-  thereby  following  the  language  of  the 

piration  of  the  statutory  period  of  two  statute,    is    not  invalid   on   collateral 

months  from  the  date  of  the  order;  attack  because  the  names  of  those  in- 

Stilwell  I'.   Swarthout,  81   N.  Y.  109,  terested  were  not  given.    Taylor  9.  Ho- 

where  the  error  held  fatal  on  collateral  sick.  13  Ran.  518;  Hobson  v.  Ewan,  62 

attack  consisted   in   the  order    being  III.  146;  Spencer  v,  Sheehan,  19  Minn, 

made  returnable  four  days  less  than  338  C  heirs  at  law    *    *    *    and  all 

the    minimum     time     prescribed     by  other  persons  interested");   Stack  v. 

statute.     Havens  f.  Sherman,  42  Barb.  Royce,  34   Neb.  833;    Furth   v,  U.  S. 

(N.  V.)  636,  a  case  of  collateral  attack.  Mortgage,  etc.,  Co.,  13  Wash.  73.    See 

Townsend  t^.  Tallant,  33  Cat.  51;  Gib-  also   Bowles    v.    Rouse,    8    111.    409; 

son  V.  Roll,  30  III.  172,  where  the  fact  Schaale  v.  Wasey,  70  Mich.  414. 

that   the  petition    was  not  presented  Contra  as   to  parties  whose   names 

until  after  the  expiration  of  the  statif-  were  known.     Foley  v,  McDonald,  46 

tory  notice  was  held  not  to  validate  a  Miss.  238,  construing  the  provisions  of 

short  notice;  Monahon  v.  Vandyke,  27  the  statute. 

111.  154;  Young  V.  Downey,   145  Mo.  4.  Hobson  v,  Ewan,  62  III.  146,  hold- 

250.  ing  that  the  notice  need  not  state  the 

Eifeot  of  Curative  Statute. —  In  Woods  nature  of  the  application  in  the  precise 

V.   Monroe,   17  Mich.  238,  a  curative  language  of  the  statute,  a  statement  in 

statute  exempting  sales  from  collateral  substance  of  the  purpose  of  the  appli- 

attack  for  irregularities  provided  cer-  cation  being  sufficient;  Finch  v.  Sink, 

tain  enumerated  essentials  existed  was  46  111.  169;  Moore  v,  Neil,  39  111.  257, 

held  to  operate  on  a  sale   where  the  where   the   published    notice  did   not 

notice  of  application  was  not  published  specify  the  county  or  state  in  which 

for  the  full  statutory  time.  the  court  was  to  be  held,  but  was  pro- 

Pnblloation  Conforming  to  the  Statute  nounced  sufficient;  Goudy  v.  Hall.  36 

bnt  Not  to  the  Order  in  respect  to  the  III.  313,  and  Bowles  v.  Rouse,  8  111. 

length  of  time   was  held  sufficient  on  409,  to  almost  the  same  point;  Myers 

collateral  attack  in  Sellers  v,  Talby,  33  v.  Davis,  47  Iowa  325;  Macey  v.  Star, 

Miss.  582.  ]  16  Mo.  499. 

8.  O'Connor  v,   Huggins,  113  N.  Y.  Time  and  Flaoe  of  Hearing.  —  Under  a 

511,  a  case  of  collateral  attack,  it  ap-  statute  requiring  notice  of  the   time 

pearing  that  the  order  to  show  cause  and  place  of  presenting  a  petition  it  is 

was  made   returnable   one  day  later  not  necessary  to  name  the  day  of  the 

than  the  lime  limited  by  statute,  which  term  of  court   at  which  the  applica- 

required  all  persons  interested  to  ap-  tion  is  to  be  made.     Finch  v.  Sink,  46 

pear  at  a  time  and  place  specified  "  not  111.  169;  Madden  v.  Cooper,  47  III.  359; 

less  than  six  weeks  and  not  more  than  Cromine  v,  Tharp,  42  111.  120.     And  a 

ten  weeks  from  the  time  of  making  the  notice  bearing  date  Sept.  6,  1852.  an- 
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Seryioe  of  Kotice.  —  The  legal  sufficiency  of  actual  or  constructive 
service  of  notice  or  process  rests  on  general  principles  which  are 
fully  expounded  in  other  articles,*  and  it  will  here  suffice  merely 
to  refer  in  the  notes  to  decisions  that  have  been  made  in  pro- 
ceedings herein  discussed.* 

Waiver  of  Irregularitiee.  —  Objections  to  the  regularity  of  the  notice 
are  waived  by  accepting  service,'  or  by  answering  on  the  merits 
or  proceeding  to  a  hearing  without  objection,*  or  by  moving  to 
confirm  the  sale,^  but  not  by  an  application  to  vacate  the  order 
of  sale.* 

9.  Hearing  on  Application  —  ^7.  Who  May  and  Who  May  Not 
Contest  Application.  —  Parties  interested,  whether  named  in 
the  application  or  not,  may  be  allowed  to  intervene  and  contest  the 
application.^  One  who  has  purchased  the  real  estate  prior  to 
the  application  for  its  sale  has  sufficient  interest  to  give  him  a 
right  to  oppose.®    One  who  does  not  claim  any  interest  in  the 

flouncing   that  application   would    be  0*SuIlivan,  84  Cal.  444;  Townsend  v, 

made  at  "  the  December  term,"  with-  Tallant,  33  Cal.  45;  Vance  v,  Maroney, 

out  mentioning  the  year,  was  held  to  4  Colo.  47;  Madden  v.  Cooper,  47  111. 

mean  the  next  December  term.     Finch  359;  Stow  v.  Kimball,  28  111.  93;  Gavin 

V,  Sink.  46  111.  169.  V,  Graydon,  41  Ind.   559;    Dayton  v, 

1.  See  articles  Publication,  vol.  17,  Mintzer,  22  Minn.  393;  Robison  v,  Fur- 

p.  26;  Service  OF  Process  and  Papers,  man,  47  N.  J.  Eq.  307. 

ante^  p.  567.  Oertifioate  or  Other  Proof  of  Pablioation. 

8.  As  to  Snillolmioy  of  Servioe  of  ?rooew  — Gage  v.  Schroder,  73  111.  44,  where 

on  Infiuits  see  Claik  v.  Thompson,  47  parol  evidence  of   the  contents  of   a 

111.25;  Whitney  t'.  Porter,  23  III.  445;  printer's  certificate  which  had  been  lost 

Jones  V.    Levi,   72   Ind.   586;  Guy   v.  was  admitted;    Barnett    v.    Wolf,    70 

Pierson,  21  Ind.  18;  Martin  v,  Starr,  7  111.  76;    Finch    v.    Sink,   46    111.   169; 

Ind.  224;  Doe  v,  Anderson,  5  Ind.  33;  Moore  v.  Neil,  39  111.  257;  Schroeder 

Bickel  V.  Erskine,  43  Iowa  213;  Tharp  v,  Wilcox,  39  Neb.  136. 

V.  Brenneman,4i  Iowa25i;  Rodgersz'.  8.  Finley  v,   Robertson,  17  S.  Car. 

Rodgers,  (Ky.  1895)  31    S.    W.    Rep.  435. 

139;  Winston  v.   McLendon,  43  Miss.  4.  Grider  v,  Apperson,  38  Ark.  388, 

254;  Chambers  v.  Penland,  78  N.  Car.  where  notice  was  served  on  Sunday. 

53;  Ewing  V.  HoUister,  7  Ohio  (pt.  ii.)  5.  Butler  v,   Emmett,   8   Paige  (N. 

138;   Finley  v.  Robertson,  17  S.  Car.  Y.)  12. 

435;    and  generally    article    Infants,  6.  Bray  v.  Neill,  21  N.  J.  Eq.  343. 

vol.  10,  p.  599  et  seq.  See  article  Appearances,  vol.  2,  p.  653. 

Maxried  Women.  —  As  to  the  manner  7.  Lyons  v.    Hamner,  84  Ala.  197; 

of  service  of    citation    upon   married  ^j:^.  Marr,  12  Ark.  89;  Beaty  v.  Voris. 

women  see  Page  v.  Matthews,  41  Ala.  138  Ind    265;    Bailey  v.    Rinker,    146 

719.  Ind.  129;  Paine  v,  Pendleton,  32  Miss. 

Bervioe  of  Summons  hy  Beading  was  320;  Broadwater  v,  Richards,  4  Mont, 

held  sufficient  under  the ///fWiV  statute.  80;    Richardson   v.    Judah,   2    Bradf. 

Oetlinger  v.  Specht,  162  111.  179.  (N.  Y.)  157.     See  also  Hopkins  v,  Mc- 

Betom  of  Service  of  Sammons.  —  See  Cann,  19  111.  113;  Stack  v.   Royce,  34 

Whitman  v,  Fisher,  74  III.  147;  Hargus  Neb.  833. 

V.  Bowen,  46  Miss.  72;  and  generally  Application  to  Intervene.  —  But  a  per- 

article  Returns,  vol.  18,  p.  901.  son  cannot   be  let  in  as  a  defendant 

Sni&oiency  of  Ai&davlt    to    Anthoriie  merely  upon  suggestion  of  a  defendant 

Pablioation.  —  See   Rowand   i^.  Carroll,  already  in  the  case.     A  party  desiring 

81  111.  224;  Harris  v,  Lester,  80  111.  307;  to  intervene  should  make  personal  ap- 

Winston  v.  McLendon,  43  Miss.  254.  plication.     Louisville,   etc.,  R.  Co.  v. 

As  to  the  Soffldeney  of  the  Pablioation  Snrwald,  34  III.  App.  525. 
to  meet  the  requirements  of  the  statute  S.  Speers  v.  Banks.  114  Ala.  323  [re- 
in  various  instances    see    Matter    of  ceding  from  the  ruling  in   Banks  v. 
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estate,*  or  who  claims  under  a  title  paramount  to  that  of  the 
decedent  *  or  to  that  of  the  personal  representative  applying  for 
the  license  to  sell,*  has  no  standing  as  a  contestant. 

b.  Appointment  of  Guardian  ad  Litem  for  Infants.  — 

Failure  to  appoint  a  guardian  ad  litem  for  infant  heirs  or  devisees, 
as  required  by  statute,  while  it  may  be  ground  for  reversal  of  the 
order  of  sale  on  appeal,*  is  not  usually  regarded  as  a  jurisdictional 
defect  that  will  render  the  sale  void  on  collateral  attack.* 

c.  Pleadings  Subsequent  to  Application  —  what  syitem 

of  Pleading  It  Followed.  —  The  statutes  do  not  usually  prescribe  any 
definite  form  of  pleadings.*  In  some  jurisdictions,  however,  it 
is  provided  by  express  statute  that  the  practice  on  the  application 
shall  be  the  same  as  in  chancery,^  and  this  is  perhaps  the  usual 

Speers,  io3Ala.  436];  Mackeytr.  Ballou,  guardian  was  appointed;  Pleasants  r. 

112  Ind.  198;  Scherer  v,  Ingerman,  no  Dunkin,  47  Tex.  343.     See  also  Holmes 

Ind.  428;  Topping's  Estate,  (Surrogate  t/.  Beal,  9  Cush.  (Mass.)  223:   Gibson 

Ct.)  18  Civ.  Pro.  (N.  Y.)  115,  2  Connoly  v,   Foster,  2  La.   Ann.  503;  Herriman 

(N.   Y.)   187;    Colson   V.    Brainard,   i  r.  Janney,  31  La.  Ann.  276;  Ward  v. 

Redf.  (N.  Y.)  324;  Cleveland  t;.  Whiton,  Lowndes,  96  N.  Car.  367;    Fowler  v. 

31  Barb.  (N.  Y.)  544.     See  also  Fergu-  Poor,  93  N.  Car.  466. 

son  V,  Scott,  49  Miss.  500:  Gibson  v»  Ck>ntra.  —  Townsend    v.   Tallant,    33 

Pitts,  69  N.  Car.  155.     Compare  Matter  Cal.  45;  Bloom  v.  Burdick.  i  Hill  (N. 

of  Schroeder,  46  Cal.  305.  Y.)   134;    Schneider  v,   McFarland,   2 

Contra  as  to  a  mortgagee  of  one  of  N.    Y.  459;    Havens   v,   Sherman,   42 

the   heirs.     Battle   v.    Duncan,  90  N.  Barb.  (N.  Y.)  636:  Ackley  v.  Dygcrt, 

Car.  546,  holding  that  his  remedy  is  to  33  Barb.  (N.  Y.)  176;  Corwin  v.  Merritt, 

present  his  claim  against  the  proceeds  3  Barb.  (N.  Y.)  341:  Chandler  v,  Nonh- 

of  the  sale.  rop.  24  Barb.  (N.  Y.)  129  [but  compare 

Estoppel.  —  A  purchaser  from  an  heir  Jenkins  v.  Young,  43  Hun  (N.  Y.)  194]; 

or  devisee  is  estopped  to  contest  the  Finley  v,   Robertson,   17  S.  Car.  435. 

validity   of  a  claim  which  he  agreed  See  also  Dennis  v.  Jones,  i  Dem.  (N. 

with    his    vendor    to    pay,    and    Ihe  Y.)  80:  Price  v,  Fenn,  3  Dem.  (N.  Y.) 

amount  of  which  was  accordingly  re-  341;  Price  v.  Vf' inter,  15  Fla.  66. 

tained    from     the     purchase    money.  6.  Pennsylvania. — In  Stefify*s  Appeal, 

Mackey  z\  Ballou,  112  Ind.  198.  76  Pa.  St.  94.  it  was  held  that  the  pro- 

1.  Matter  of  Schroeder,  46  Cal.  305.  ceedings  in  the  Orphans'  Court  should 

8.  Shields  v,  Ashley,  16  Mo.  471.   See  have  the  substance  of  equitable  form 

also  Moody  v.  Harper,  38  Miss   599.  by  petition,  answer,  and  replication. 

8.  Shields  r.  Ashley,  16  Mo.  471.  7.  In  Illinois  the  statute  provides  that 

4.  Craig  v,  McGehee,  16  Ala.  41;  the  practice  on  the  petition '*  shall  be 
Herdman  c^.  Short,  18  111.  60;  Timmons  the  same  as  in  cases  in  chancery." 
V.  Timmons,  3  Ind.  251,  6  Ind.  8;  Com-  Starr  &  Curt.  Annot.  Slat.  111.  (1896), 
paret  v.  Randall,  4  Ind.  55;  Oliver  v,  c.  3,  par.  loi.  See  Newell  v.  Mont- 
Park,  (Ky.  1897)  39  S.  W.  Rep.  423;  gomery,  129  111.  58;  Nenninger  w. 
Hyman  v.  Jarnigan.  65  N.  Car.  q6.  Fietsam,  29  III.  App.  648,  holding  that 

6.  Friedman  v.  Shamblin,  T17  Ala.  objections  to  an  answer  must  be  taken 

454;  Spragins  v.  Taylor,  48  Ala.  520;  by  exception;  Green  wait  r.  McClure, 

Gage  V.  Schroder,  73  III.  44;  Barnett  7  111.  App.  152;  Harding  v.  Le  Moyne, 

V.  Wolf,  70  111.  76;  Clark  v,  Hillis,  134  114  111.   65,  expounding  the  statutory 

Ind.  421;  Myers V.  Davis,  47  Iowa  325;  provision;    Furlong  z/.  Riley,   103  III. 

Oliver  v.  Park,  (Ky.   1897)  39  S.  W.  628,  holding  that  laches  in  making  the 

Rep.  423;  Keller  r.  Wilson.  90 Ky.  350;  application  may  be  presented  by  de- 

Coon  V.  Fry,  6  Mich.   506;  Overton  v.  murrer  when  the  facts  appear  upon  the 

Johnson,  17  Mo.  442;  McClay  v.  Fox-  face  of  the  petition, 

worthy,  18  Neb.  295;  Boody  t^.  Emer-  Prior  to  the  statute  above  mentioned 

son,  17  N.  H.  577;  Tustin  v.  Gaunt,  4  It   was    not    a    chancery    proceeding. 

Oregon  305,  holding  that  if  the  record  Shoemate   r.    Lockridge,    53   III.    503; 

is  silent  it  will  be  presumed   that  a  Moffitt  v.  Moffitt,  69  III.  641,  both  cases 
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practice  in  those  states  having  separate  jurisdictions  of  law  and 
chancery.^  In  the  code  states  it  appears  that  the  rules  of  plead- 
ing in  ordinary  actions  are  adopted.*  But  more  or  less  infor- 
mality  is  expected  and  tolerated.* 

d.  Proof  of  Claims  and  of  Necessity  of  Sale  —  (i) 

In  General,  —  The  existence  and  validity  of  claims  and  the 
deficiency  of  personal  assets  must  be  established  by  legal  evidence 
as  in  ordinary  adversary  proceedings.*     The  general  rule  is  that 

holding  that  it   was  not  necessary   to  In    re  Brannan,   (CaL    i8q7)   51   Pac. 

preserve  the   evidence  in   the  record;  Rep.  320,  it  was  held  that  allegations 

Moline  Water  Power,  etc.,  Co.  v,  Web-  in  the  petition  that  are  not  denied  need 

sler,  26  111.  233;  Helm  z/.  Cantrell,  59  not   be   proved.     In  Matter  of  Cuuts, 

111.  524;  Clark  V.  Thompson.  47  111.  25.  100  Cal.  400,   it  was  held  that  a  coun- 

1.  See  Simpson  v.  Bailey,  80  Md.  terclaim  must  be  pleaded  in  order  v> 
421,  holding  ihat  if  the  petition  shows  be  made  available.  In  Silverman  v. 
that  the  proceeding  is  instituted  by  one  Gundelfinger,  82  Cal.  548,  it  was  held 
having  no  interest  a  demurrer  will  lie,  that  mere  uncertainty  in  the  averments 
and  that  such  defect,  if  not  apparent,  of  Ihe  petition  was  not  an  available 
may  be  set  up  by  way  of  answer  or  objection  except  by  special  demurrer, 
plea.  That  this  is  the  established  rule  of  code 

In  Williams  v,  Williams,  49  Ala.  439,  pleading  in  California  see  article  Drpi- 

it  was  held  that  matter  in  abatement,  niteness  and  Certainty  in  Pleadings, 

such  as  the  nonjoinder  of  a  necessary  vol.  6,  p.  273,  note  i. 

defendant,  should  not  be  pleaded  in  an  Statute  of  LimitatioiiB.  —  In  Falley  v, 

answer  or  plea  with  matter  which  is  Gribling,  128  Ind.  iio.it  was  held  that 

good  only  in  bar.  the  defense  of  the  statute  of  limita- 

In  Brown  v,  Powell,  45  Ala.  149,  a  tions  must  be  pleaded,  and  is  not  avail- 
plea  in  bar  was  held  to  be  a  waiver  of  able  on  demurrer  unless  it  affirmatively 
a  prior  plea  in  abatement  undisposed  appears  on  the  face  of  the  petition  that 
of.  the  case  is  not  within  any  of  the  excep- 

Oeneral  Benial.  —  A  denial   of  "  the  tions  to  the  statute.     That  is  the  gen- 

matters  and  things  stated  and  set  up  *'  eral  rule  of  pleading  in  Indiana,     See 

in   (he   application  was   held  to  be  a  article    Limitations,   vol.   13,   p.  207, 

good   plea  in  Rice  v,  Drennen.  75  Ala.  note  i. 

335.     See  also  Gayle  v,  Johnston,  72  8.  Gayle  v,  Johnston,   72  Ala.  254. 

Ala.  254.  Thus  in  Paine  v.  Pendleton.  32  Miss. 

2.  There  are  few  adjudications  on  322,  the  court  said  that  objections  to 
the  subject.  See  Galvin  i\  Britton,  the  sale  need  not  be  made  by  formal 
151  Ind.  I;  Beaty  v,  Voris,  138  Ind.  answer  under  oath,  and  that  "  it  is 
265;  Rinehart  v.  Vail,  103  Ind.  159;  sufficient  if  the  objections  be  stated  in 
Jackson  v.  Weaver,  98  Ind.  307,  hold-  such  certain  form  as  to  enable  the 
lUfi:  that  matters  which  would  defeat  court  to  inquire  into  their  sufficiency  or 
the  prima  facie  case  made  by  the  petl-  their  correctness.**  And  in  Proctor  r. 
tion  must  be  pleaded  by  answer;  Proctor,  105  N.  Car.  222,  it  was  held 
Hunter  v,  French,  86  Ind.  320;  Cole  v,  erroneous  to  reject  an  informal  and 
Lafontaine,  84  Ind.  446;  Dunning  v,  indefinite  plea  of  the  statute  of  llmita- 
Driver,  25  Ind.  269,  holding  that  a  bad  tions. 

reply  is  **  good  enough  for  a  bad  an-  4.  See  Am.  and  Eng.  Encyc.  of  Law 

swer;  **  Doan   v,   Biteley,  49  Ohio  St.  (2d   ed.)    title  Executors  and  Adminis- 

5S8;  Riser  v,  Snoddy,  7  Ind.  442,  hold-  trators,  vol.  11,  p.  1082  et  seg, 

ing  that  by  answering  to  the  merits  In  Alabama  the  code  (Civ.  Code  1896, 

the  sufficiency  of  the  petition  is  admit-  §  164)  requires  that  proof  of  theinsuffi- 

ted;  Duffipid  v,  Walden,  102  Iowa  676.  ciency  of  the  personal  estate  must  be 

In  California  Code  Civ.  Pro.,  g  15 18,  made  **  by  the  deposition  of  disinter- 

provides  that  *'  any  person  interested  ested  witnesses.'*     If  it  is  not  so  taken 

in  the  estate  may  file  his  written  ob-  the  order  of  sale  will  be  reversed  on 

jections  '*     See  Matter  of  Byrne,  112  appeal.     Quarles  v.  Campbell,  72  Ala. 

Cal.  176,  where  a  demurrer  was  filed  64;  Pettus    v.   McClannahan,   52  Ala. 

together  with   written  objections.     In  55;  Hill  v.  Hill.  9  Ala.  793.     But  the 
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a  judgment  against  the  personal  representative  or  an  allowance 

of  the  claim  by  him  and  by  the  probate  court  is  prima  facie  evi- 
dence of  the  validity  of  the  claim,*  but  that  it  is  not  conclusive 
and  may  still  be  contested  by  th6  heir  or  devisee  *  unless  the 

order  cannot  be  collaterally  attacked  the  estate  insolvent.  Friedman  r. 
onthatground.  Thompson  i^.  Bos  well,  Shamblin,  117  Ala.  454;  Meadows  9. 
97  Ala.  570;  Kent  v,  Mansel.  loi  Ala.  Meadows,  78  Ala.  240.' 
334;  Goodwin  v,  Sims,  86  Ala.  102;  Bvrrogate's  Jnriadietion  in  Hew  York. 
Gilchrist  v,  Shackelford,  72  Ala.  7;  — Under  the  New  York  Code,  the  gen- 
Carter  V.  Waugh,  42  Ala.  452.  Except  eral  rule  that  the  surrogate's  court  has 
that  where  minors  or  persons  of  un-  no  jurisdiction  to  determine  the  valid- 
sound  mind  are  interested  in  the  estate  ity  of  disputed  claims  against  the 
the  statute  provides  that  the  order  of  estate  does  not  apply  in  proceedings 
sale  shall  be  void  unless  the  evidence  for  the  sale  of  lands'to  pay  creditors, 
of  the  necessity  of  the  sale  is  taken  by  Matter  of  Haxtun,  102  N.  Y.  157; 
deposition  as  in  chancery  proceedings;  People  v,  Westbrook,  (Supm.  Ct.  Spec, 
and  a  failure  to  comply  with  that  pro-  T.)  61  How.  Pr.  (N.  Y.)  138;  Matter  of 
vision  will  render  the  sale  void  on  col-  Havens,  (Surrogate  Ct.)  8  Misc.  (N.  Y.) 
lateral  attack.  Gilchrist  z^.  Shackelford,  574;  Matter  of  Howard,  (Surrogate 
72  Ala.  7;  Thompson  v.  Boswell,  97  Ct.)  11  Misc.  (N.  Y.)  224;  Hopkins  v. 
Ala.  570.  Provided,  however,  that  the  Van  Valkenburgh,  16  Hun  (N.  Y.)3: 
record  does  not  declare  that  the  proof  In  re  Merchant,  (Supm.  Ct.  Gen.  T.)  6 
was  taken  as  the  statute  requires.  N.  Y.  Supp.  875;  Turner  v.  Amsdell,  3 
Stevenson    v,   Murray,   87    Ala.    442;  Dem.  (N.  V.)  19. 

Goodwin  v,  Sims,  86  Ala.  102;  Massey  1.  Matter  of  Schroeder,  46  Cal.  305; 

r.  Smith,  73  Ala.  173;  Bibb  v.  Bishop  McGarvey  v.   Darnall,   134    111.    367; 

Cobbs  Orphan   Home,   61    Ala.    326;  Goeppner  v,  Leitzelmann,  98  111.  409; 

Bland  v,  Bowie,  53  Ala.  152;  Pettus  v.  Mason  v,  Bair,  33  111.   194;    Stone  v^ 

McClannahan,  52    Ala.  55;  Wright  v.  Wood,    16    111.    177;    Dick    v.    Dum- 

Ware,  50  Ala.  54^;  Clark  v.  Bernstein,  bauld,   10  Ind.  App.  508;  Jackson  v. 

49  Ala.  596.     Prior  to  the  latest  en-  Weaver,  98  Ind.  307;  Willett  v.  Malli, 

actment   the   statute  in  force  did  not  65  Iowa  675;  Yandell  v.  Pugh,  53  Miss, 

operate  to  make  the  defect  fatal  on  295;  Hargrove  v.  Baskin.  50  Miss.  194; 

collateral  attack  where  minors  were  in-  Schmidt's  Estate,  5  Pa.  Dist.  17.    See 

terested.     Goodwin  z^.  Sims,  86  Ala.  also  Ferguson  v.  Broome,  i  Bradf.  (N. 

102;  Field  z/.  Goldsby,  28  Ala.  218.  Y.)  10;  Sanford  v.  Granger,  12  Barb. 

In  any  case  the  evidence  of  a  single  (N.  Y.)392;  Colson  v.  Brainard,  i  Redf. 

witness  thus  taken  will  suffice,  Thomp-  N.  Y.)  324;  Le  Baron*s  Estate,  (Surro- 

Bon  V.  Boswell,  97  Ala.  570;  Garner  v,  gate  Ct.)  6  Civ.  Pro.  (N.  Y.)  62;  Jones 

Toney,  107  Ala.  352;  and  a  creditor  of  v.  Le  Baron,  3  Dem.  (N.  Y.)  37. 

the    estate    is  competent    to    testify.  Ck>ntra.  —  Gaither  v.   Welch.   3  Gill 

Alford  V.  Alford,  96  Ala.  385;   Garrett  &  J.  (Md.)  259;    Duvall   v.  Green,  4 

V.  Bruner,  59  Ala.  513.  Har.  &  J.  (Md.)  270;  Gist  v.  Cockey,  7 

The  contestant  may  by  oral  evidence  Har.  &  J.  (Md.)  135. 

controvert  the  facts  stated  in  the  ap-  A  Foreign  Judgment  against  a  foreign 

plication.     Garner  v,  Toney,  107  Ala.  administrator  is  not  even  prima  facie 

352;  Garrett  v.  Bruner,  59  Ala.  513.  evidence  of  indebtedness  against  the 

No  affidavit  is  required  before  taking  heir  in  a  domestic    proceeding,   Mc- 

depositions.     Bozeman  v.  Bozeman,  83  Garvey  v.  Darnall,  134  III.  367;  Cres- 

Ala.  416.  well  V,  Slack,  68  Iowa  no;  and  is  not 

The  existence  of  debts  need  not  be  conclusive  after  its  allowance    as    a 

proved   by  deposition   where   minors,  claim  in  the  domestic  administration, 

etc.,   are    not    interested.     Alford    v.  Rosenthal  v.  Renick,  44  111.  202. 

Alford,  96    Ala.    385,    disapproving  a  On  a  Seoond  Prooeeding  to  Soil,  where 

contrary  dictum  in  Quarles  v.  Camp-  the  debts  were  not  fully  paid  by  the 

bell,  72  Ala.  64.  first  sale,  the  adjudication  of  the  valid- 

Under  the  statute  now  in  force  (Civ.  ity  of  the  claims  made  in  the  first  pro- 
Code  Ala.,  §  326)  proof  of  the  necessity  ceeding  is  conclusive.  Judd  v.  Ross, 
of  the  sale  need  not  be  taken  by  depo-  146  III.  40. 

sition  or  otherwise  when  the  applica-  2.  CaHfomia,  —  WIngerter    v.  Win- 

tioQ  is  made  after  a  decree  declaring  gerter,  71  Cal.  111;  Beckett  v.  Selover, 

896  Volutne  XIX. 


8ftl«  of  Seiaty  DECEDENTS'  EST  A  TES.    under  Ord«r  of  Cowt. 

latter  was  an  actual  party  to  the  judgment  or  order  of  allowance 
by  contesting  the  original  claim." 

AdmiBiloiiB  in  the  Answer  of  a  Guardian  ad  Litem  of  infantA  do  not  dis- 
pense with  proof.* 

(2)  Collateral  Attack  far  Want  of  Proof .  —  On  collateral  attack 

the  order  of  sale,  if  based  upon  a  sufficient  application,  is  a  con* 
elusive  adjudication  of  the  existence  of  debts  and  the  insufficiency 
of  the  personal  assets  for  their  payment. • 

7  Cal.  215;  Matter  of  Hidden,  23  Cal.  v,  Dickson,  104  N.  Car.  547;  Smith  v, 

362.  Brown,  101  N.  Car.  347. 

Illinois.  —  Durham   v.  Field,  30  III.  That  the  judgment  may  be  attacked 

App.   121;    Nenninger  z/.  Fietsam,  29  for  fraud  or  collusion  see  Callahan  9. 

111.  App.  648;    McGarvey  v.   Darnaii,  Griswold,  9  Mo.  784;  Tilley  v,  Bivins, 

134  111.  367;  Goeppner  ».  Leitzeltnann,  112  N.  Car.  348;  Person  v,  Montgom- 

98  111.  409;    Marshall  v.  Rose,  86  III.  ery,    120    N.    Car.    iii;    Sidener    v, 

374;  Rosenthal  v.  Renick,  44  111.  202;  Hanres,  37  Ohio  St.  532. 

Moline    Water    Power,    etc.,    Co.    v,  1.  Stone  ».  Wood,  16  111.  177;  Dick 

Webster,  26  111.  233;  Hopkins  v.  Mc-  v.  Dumbauld,  10  Ind.  App.  508;  Smith 

Cann,  ig  111.  113;  Stone  v.  Wood,  16  v,  Gorham,   119  Ind.  436;  Nichols  z: 

111.  177.  Day,  32  N.  H.  133.     See  Scherer  v,  In- 

Indiana,  —  Dick    v.    Dumbauld,    10  german,  no  Ind.  428. 

Ind.  App.   508;   O'Haleran   v,  O'Hal-  2.  Hooper  v,    Hardie.  80  Ala,  114; 

eran,  115  Ind.  493;  Scherer  v,  Inger-  Fridley  v.  Murphy,  25  111.  146;  Clark 

man,  no  Ind.  428.  v,   Thompson,   47   111.   25;    Martin  v, 

Iowa, — Willetl  v.  MalH,  65  Iowa  675.  Starr,  7  Ind.  224;  Wood  v,  Butler,  23 

Mississippi,  —  Yandell   v,   Pugh,    53  Ohio  St.  520. 

Miss.  295.  8.  Alabama,  —  Foxworth    sr.    White, 

New  Hampshire,  —  Nichols  v.  Day,  72  Ala.  224. 

32  N.  H.  133.  California,  —  McCauley   v,  Harvey, 

A^ew  York,  —  O'Flynn  v.  Powers,  136  49  Cal.  497;  Haynes  v,  Meeks,  20  Cal. 

N.   Y.  412;    Long  V,   Long,  142  N.  Y.  288. 

545;  Ferguson  t/.  Broome,  I  Bradf.  (N.  Colorado,  —  Bateman  v,   Reitler,   19 

Y.)  10;    Colson  V.   Brainard,   i   Redf.  Colo.  547. 

(N.  Y.)  324;  Jennings  v.  Jones,  2  Redf.  Florida,  —  Sloan  v,  Sloan,  25  Fla.  54. 

(N.  Y.)  95;   Cleveland  v,  Whiton,  31  Illinois,  —  McCormack  z>.  Kimmel,  4 

Barb.  (N.  Y.)  544.  111.  App.  121;  Stow  v,  Kimball,  28  111. 

Pennsylvania,  —  Dean's   Appeal,    87  93.     See  also  Williams  r.  Rhodes,  81 

Pa.  St.  24;  Schooley's  Estate,  32  Pittsb.  III.    571:    Bree   v.   Bree,    51   111.   367; 

^^%'  J*  (P^')  435;   Clark's   Estate,    19  Cromine  v,  Tharp,  42  111.  120. 

Phila.  (Pa.)  219,  46  Leg.  Int.  (Pa.)  445.  Michigan,  —  King  v,  Nunn,  99  Mich. 

Ck^ntra.  —  The   following  cases  hold  590;  Egan  v.  Grece,  79  Mich.  629. 

that  in  the  absence  of  fraud  or  collu-  Minnesota,  —  Curran     v.    Kuby,    37 

sion  the  judgment  or  order  of  allow-  Minn.  330. 

ance  is  conclusive:  Missouri.  —  Grayson  v,  Weddle,  63 

Arkansas,  —  Mays  v,  Rogers,  37  Ark.  Mo.  523;  Camden  v.  Plain,  91  Mo.  117; 

155;  Carter  v,  Engles,  35  Ark.  205.  Murphy  v.  De  France,  105  Mo.  53. 

Connecticut.  —  Shellon    v,    Hadlock,  New      Hampshire,  —  Blanchard      v, 

62  Conn.  143;  Richardson  v,  Frink,  2  Webster,   62    N.    H.   467;    Gordon   v. 

Root  (Conn.)  270;  Brewster  r.  Denison,  Gordon,  55  N.  H.  399;  Hall  ^  Wood- 

I  Root  (Conn.)  231.  man,  49  N.  H.  295;  Merrill  v,  Harris, 

Missouri,  —  Jamison    v,    Wickham,  26  N.  H.  142. 

67  Mo.   App.   575.     Compare  Fenix  v.  New   York,  —  Farrington  v.  King,  I 

Fenix,  80  Mo.  27.  Bradf.  (N.  Y.)  182;  Woodruff  v.  Cook, 

North  Carolina,  —  Stalnback  v,  Har-  2  Edw.  (N.  Y.)  265;  Atkins  v,  Kinnan, 

ris,   115  N.  Car.  100:  Long  v,  Oxford,  20  Wend.  (N.  Y.)  241. 

108  N.   Car.  280;  Woodlief  v.  Bragg,  Ohio,  —  Ludlow  v,  Johnston,  3  Ohio 

loS    N.    Car.    571;     Lassiter    v.    Up-  553. 

church,  107   N.   Car.  411 ;    Prdctor  v.  Texas,  —  Looney    v,   Linney,   (Tex. 

Proci'jr,    ro5    N.    Car.    222;    Brittain  Civ.  App.   1892)  21   S.    W.   Rep.  409; 
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e.  Defenses  —  (l)  Pendency  of  Prior  Application.  —  The  pend- 
ency of  a  prior  application  resting  upon  the  same  grounds  may 
be  pleaded  in  abatement.^ 

(2)  Former  Adjudication,  —  An  order  or  decree  dismissing  a 
prior  petition  on  the  merits*  may  be  pleaded  in  bar  where  there 
has  been  no  change  in  respect  of  the  debts  or  assets.' 

(3)  On  Merits,  —  The  heir  or  devisee  may  interpose  any 
defense  which  the  decedent  could  make  if  living  *  or  which  the 
personal  representative  could  make  if  the  creditors  were  suing 
him.» 

/.  CONTINUANCKS  OR  ADJOURNMENTS.  —  The  court  has  a 
discretion  to  grant  continuances  or  adjournments,  to  be  exercised 
in  furtherance  of  justice  as  in  other  judicial  proceedings.*  And 
a  continuance  by  operation  of  law  may  occur. ^ 

Martin  v,  Robinson,  67  Tex.  368;  Soye  Indiana,  —  Riser  r.  Snoddy,   7  Ind. 

t/.  McCallister,  18  Tex.  80.  442. 

United  States.  —  Corastock  f.  Craw-  Massachusetts,  —  Lamson  v,  Schutt,  4 

ford,   3  Wall.  (U.  S.)  396;  Badger  ».  Allen  (Mass.)  359. 

Badger,  2  Cliff.  (U.  S.)  137;  Grignon  Mississippi,  —  Champion    v.    Cayce, 

V,  Astor,  2  How.  (U.  S.)  319.  54   Miss.   695;    Ferguson  v,   Scott,  49 

Compare    Shelton    v,     Hadlock,     62  Miss.  500;  Moody  v.  Harper,  38  Miss. 

Conn.  143.  599. 

Contra,  holding  that  the  order  is  not  New  York,  —  Butler  v.  Johnson,  iii 

conclusive,    Tarbell     v,    Parker,    io6  N.  Y.  204;  Mooers  v.  White.  6  Johns. 

Mass.  347;  Aiken  v,  Morse,  104  Mass.  Ch  (N.  Y.)  360;  Ferguson  v,  Broome, 

277;  Lamson  v.  Schutt,  4  Allen  (Mass.)  I  Bradf.  (N.  Y.)  10;  Raynorv.  Gordon 

359.  23    Hun    (N.    Y.)  264;     Skidmore    v, 

1.  Applicatioiis  Hot  Identioal.  ~A  Romaine,  2  Bradf.  (N.  Y.)  122:  War 
petition  filed  after  the  estate  is  declared  ren  v,  Paff,  4  Bradf.  (N.  Y.)  260;  Ren 
insolvent  will  not  be  abated  by  the  wick  i^.  Ren  wick,  i  Bradf.  (N.  Y.)  234; 
pendency  of  a  petition  filed  before  the  Gilchrist  :-.  Rea,  9  i'aige  (N.  Y.)  66. 
declarationof  insolvency,  as  the  claims  North  Carolina,  —  Person  v,  Mont- 
for  relief  rest  on  diverse  principles  and  gomery,  120  N.  Car.  iii;  Proctor  v, 
are  to  be  sustained  by  different  testi-  Proctor,  105  N.  Car.  222;  Bevers  v, 
mony.  Meadows  v.  Meadows,  78  Ala.  Park,  88  N.  Car.  456.  See  Woodlief 
240.*  V,   Bragg,   108  N.   Car.   571;    Long  v, 

2.  Disminal  for  Irregnlarity.  —  If  the  Oxford.  108  N.  Car.  280. 

former  petition  was  dismissed  because  Contra,  Hodgdon  v.  White,  11  N.  H. 

of  an  insufficient  citation  to  the  parties  208,    holding  that  the  personal  repre- 

in  interest  it  will  not  preclude  a  subse-  sentative  is  not  bound  to  interpose  the 

quent  application.     Learned   v.   Mat-  general  statute  of  limitations  to  a  claim 

thews,  40  Miss.  210.  otherwise  well  founded,  and  that  if  he 

8.  McCalley    v,    Robinson,   70  Ala.  does  not  do  so  his  application  to  sell 

432.     See  Ford  v.  Ford,  68  Ala.  141.  the  real  estate  cannot  be  opposed  on 

4.  Chandler  v,  Wynne,  85  Ala.  301;  that  ground. 

Gayle  v,  Johnston,  72  Ala.  254;  Davis  6.  Statute  of  Nonclaim.  —  May  v.  Par- 

V,  Tarver,  65  Ala.  98;  Garrett  v.  Gar-  ham,  68  Ala.  253. 

reit,   64  Ala.   263;    Bond  v.  Smith,  2  6.  Brown    v.    Powell,   45   Ala.    149; 

Ala.  660;  Dorman  v.  Lane,  6  III.  143;  Schnell  v,  Chicago,  3b  111.  383;  Parker 

Riser  v,  Snoddy,  7  Ind.  442;  Ferguson  v,  Reynolds,  32    N.  J.   Eq.  290      See 

V,  Broome,   i   Bradf.  (N.  Y.)  10;  Gil-  generally  articles  Adjournments,  vol. 

Christ  V,   Rea,  9    Paige  (N.   Y.)    66;  i,  p.  238;  Continuances,  vol.  4,  p.  822. 

Murphy's  Appeal,  8  W.  &  S.  (Pa.)  165.  7.  Whitman  v.   Fisher,  74  lU.    147. 

See  supra,  VIF.  9.  d,  (1)  In  General,  where  no  court  was  held  at  the  term 

Statato  of  Limitations  —  Alabama.  —  when  the  application   was   filed.     See 

Chandler    :•.     Wynne,    85    Ala.    301;  article  Continuances,  vol.  4,  pp.  830, 

Qayle  v,  Johnston,  72  Ala.  254.  831. 
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g.  Voluntary  Dismissal  of  Application.  —  It  has  been 

held  that  after  the  court  has  acquired  jurisdiction  of  a  proceeding 
instituted  by  the  personal  representative  the  latter  cannot  aban- 
don or  dismiss  it  without  the  entry  of  an  order  to  that  effect/ 
which  will  not  be  granted  against  the  opposition  of  creditors.' 

10.  Order  of  Sale  —  a.  Necessity  of  Order. — An  order  of 
sale  is  as  essential  to  the  transfer  of  the  title  to  real  estate  of  a 
decedent  by  proceedings  in  a  probate  court  as  is  a  judgment  in 
a  court  of  law  to  support  a  sale  under  an  execution.' 

b.  Conformity  to  Prayer  in  Petition.  —  The  order  should 
not  materially  depart  from  the  prayer  in  the  petition.* 

r.  Contents  of  Order  — (i)  Findings  or  Recitals —  vm.ty  w. 
Coll»t«rml  Attack.  —  An  express  finding  or  recital  of  the  jurisdic- 
tional facts  in  orders  of  sale  will  frequently  prove  to  be  of  great 
utility  in  resisting  collateral  attacks  on  sales,^   for  when   the 

1.  Raven  v,  Norton,  2  Dem.  (N.  Y.)  5  S.  W.  Rep.  622;  Collins  v.  Ball,  82 

no.  Tex.  259. 

9.  Farrin^ton   r.  King,  i  Bradf.  (N.  Vermont,  —  Doolittle  v,   Holton,  28 

Y.)  182,  holding  that  th^  creditors  may  Vt.  819. 

insist  upon  ils  farther  prosecution  and  4.  See  supra^  VII.  6.  Prayer  of  Peti" 

apply  as  may  be  necessary  for  reviving  Hon^     notes.     And    see     Williams    z\ 

or  speeding  the  proceedings;  Raven  v.  Childress,  25  Miss.  78. 

Norton,  2  Dem.  (N.  Y.)  no.  An  order  for  the  sale  of  more  land 

An  Administrator  de  Bonis  Hon  Cannot  than  the  petition  prays  for  license  to 

Be  GompsUed  by  the  creditors  to  prose-  sell  is  erroneous.     Mays  v.  Rogers,  37 

cute  a  proceeding  begun  by  his  de-  Ark.  155. 

''ceased  predecessor.     Brittain  v.  Dick-  6.  See  cases  cited  supta^  p.  869.  note 

son.  III  N.  Car.  529.  2,  where  the  petition  was  lost,  but  the 

8.  Alabama,  —  McCuUy  v.  Chapman,  recitals  in  the  order  were  sufficient  to 

58  Ala.  325.  uphold  the  sale;  Goodwin  r.  Sims,  86 

Georgia,  —  Doe  v,  Henderson,  4  Ga.  Ala.    102,    where  a  recital  that  proof 

148.  was  taken  by  deposition,   which  is  a 

Louisiana, — Smelser  v,  Blanchard,  jurisdictional  requirement  in  i^/a^ama 

15  La.  Ann.  254.  under  certain   circumstances,  sufficed 

Mississippi.  —  Stevens  v,  Durrett,  49  to    overcome     a    contrary    inference 

Miss.    411;     Ware    v,    Houghton,    41  founded  on  the  dates  of  the  deposi- 

Miss.  370.  tions.     In  the  same  connection  see  also 

Missouri,  —  Hutchinson  v,  Shelley,  Wright  v.  Ware,  50  Ala.  549;  Pettus  v, 

133  Mo.  412;   Evans  r.  Snyder,  64  Mo.  McClannahan,  52   Ala    55;    Bland  v, 

516.     See  also  Greene  v.  Holt,  76  Mo.  Bowie,  53  Ala.  152;  Clark  zr.  Bernstein, 

677.  49  Ala.  596;  Carter  v,  Waugh,  42  Ala. 

Montana,  —  Broadwater r.  Richards,  452.     And  see  generally  in   confirma- 

4  Mont.  80.  tion  of  the  text  Sharp  v.  Sharp,  76  Ala. 

New  Hampshire,  —  Foster  v.   Hunt-  318;    Massey   v.    Smith,   73  Ala.  173; 

ington,  5  N.  H.  108.  Bishop  v,  Hampton,  15  Ala.  761;  Bate- 

New  York,  —  See  Gilchrist  v.  Rea,  9  man  v,  Reitier,  19  Colo.  547;  Shelton 

Paige  (N.  Y.)  66.  v,  Hadiock,  62  Conn.  143;  Wattles  v. 

North     Carolina, — See    McNeill    v,  Hyde,  9  Conn.   10;  Emerson  k^.  Ross, 

Fuller,  121  N.  Car.  209.  17  Fla.   122;    Boweo  v.  Bond,  80  111. 

Ohio.  —  Mawhorter  r.  Armstrong,  i6  351;  Swearengen  t.  Gulick,  67  111.  208; 

Ohio  188;  Newcomb  v.  Smith,  5  Ohio  Bree  v,  Bree,  51  111.  367;  Cromine  v, 

447.    Wright   (Ohio)   208;    Ludlow    r.  Tharp,  42  111.  120;  Simmons  v,  Saul, 

Park,  4  Ohio  5.  holding  that  an  order  138  U.  S.  439;  Perry  v.  Blakey,  5  Tex. 

made   subsequent  to  the   sale   cannot  Civ.  App.  331;  Crawford  v.  McDonald, 

impart    validity   thereto;    Goforth    v,  88  Tex.  626. 

Longworth  4  Ohio  129.  As  to  Bodtali  of  Sorvioo  of  Notioo  by 

Texas,  —  Ball  v,  Collins,  (Tex.  1887)  Pnblleation  or  OtherwlM  showing  a  com- 
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validity  of  the  order  is  thus  questioned  such  findings  are  con- 
clusive if  nothing  appears  in  the  record  to  the  contrary.* 

Seeital  Showing  Abience  of  Jnriidiction.  —  Of  course  if  the  recitals 
show  that  the  court  failed  to  acquire  jurisdiction  the  sale  is  abso- 
lutely void.' 

Seoord  ImpeaoUng  Beoitals.  —  And  the  order  may  likewise  be 
impeached  for  want  of  jurisdiction  by  other  portions  of  the  record, 
of  equal  dignity  and  importing  the  same  verity,  which  show  posi- 
tively that  the  recitals  in  the  order  are  untrue.* 

pliance  with  the  statute  in  that  reg^ard,  are  necessary  upon  probate  orders  of 

the  record  not  in  any  other  place  indl-  sale.     Matter  of  Arguello,  85  Cal.  151, 

caiing  that  the  service  was  insufficient,  a  case  on  appeal  from  an  order  of  sale, 

see:  By  Statute.  —  The  efficacy  of  such  rt:- 

California^  —  Zilmer    v,    Geiichten,  citals  is  affirmed  by  curative  promions 

III  Cal.  75,  a  case  that  may  be  usefully  in   the  statutes  in  some  jurisdictions, 

consulted  for  suggesiions  as  to  recitals  See    Code    Civ.    Pro.    Cal.,    §    1537; 

of  various  other  jurisdictional  matters.  Kertchem  v.  George,  78  Cal.  597,  and 

Illinois.  —  Andrews  v.  Bernhardi,  87  oiher  cases  arising  under  that  section 

111.  365;  Bowen  v.   Bond,  80  111.  351:  cited  jr«/rfl,  p.  881,  notes. 

Harris  v,  Lester,  80  111.  307;  Hobson  1.  Harris  z/.  Lester,  80  111.  307,  where 

V,   Ewan,  62  111.  146;  Donlin   v.   Het-  the  publication  notice,  part  of  the  61es 

tinger,  57  III.  348;  Clark  c/.  Thompson,  in  the  original  proceeding,  had  been 

47  111.  25;  Moore  z/.  Neil,  39  III.  257.  lost  or  destroyed,  but  the  sale  was  up. 

Indiana.  —  Bailey     v.     Rinker,    146  held  under  an  order  reciting  that  "  it 

Ind.  129;  Hawkins  v.  Ragan,  20  Ind.  appearing  (o  the  court  that  the  said 

193.  defendants  have  each  been  duly  noti- 

Iowa,  —  Little    v.   Sinnett,    7    Iowa  tied  of  the  pendency  of  said   petition 

324;  Morrow  v.  Weed,  4  Iowa  77.  by  publication  in  accordance  with  the 

Massachusetts.  —  Thomas     v.     Le-  statute   in   such   case  made  and  pro- 
Baron,  8  Met.  (Mass.)  355.  vided;  "  Indianapolis  First  Nat.  Bank 

Mississippi,  —  Root  v.  McFerrin,  37  v.  Hanna.  12  Ind.  App.  240;  Sivley  v. 

Miss.  17;  Kempe  v,  Pintard,  32  Miss.  Summers,    57    Miss.    712;     Monk    v. 

324;  Harris  v.  Ransom,   24  Miss.  504;  Home,  38  Miss.   100;  Harris  v.  Ran- 

Comnnercial   Bank  v.  Martin,  9  Smed.  som,  24  Mi<is.  504;  Sheldon  v.  Wright, 

&   M.  (Miss.)  613;    Planters'    Bank  v.  5  N.  Y.  497.     Compare  Goudy  r.  Hall, 

Johnson,   7  Smed.  &  M.  (Miss.)  449:  30   111.    109;    Ford   v.    Walsworth,    15 

Martin  v.  Williams,  42  Miss.  210.  Wend.  (N.   Y.)  449,  19  Wend.  (N.  Y.) 

Missouri.  —  Hutchinson  ?/.   Shelley,  334. 

133  Mo.  400.  2.  Donlin  v.  Hettinger,  57  III.  348, 

New    York, — Sheldon  v.  Wright,  5  where  the  recital  of  service  of  notice 

N.  Y.  497.  showed    that  the  service  was  insaffi- 

North   Carolina.  —  Morrison  v.  Cra-  cient. 

ven,  120  N.  Car.  327;  Sledge  v.  Elliott,  8.  Hutchinson   v.   Shelley,   133  Mo. 

116  N.  Car.  712.  400;  Gilmore  v.  Taylor,  5  Oregon  gi, 

Oregon.  —  Russell  v.  Lewis,  3  Ore-  where  the  court  said:     '*  If  it  be  con- 

gon  380.  ceded  that  a  decree  reciting  due  serv- 

PVisconsin.  —  See  Gibbs  v.  Shaw,  17  ice  of  process  renders  the  production 

Wis.  197.  of  the  summons  and  proof  of  service 

See  also  cases  cited  J»/n2,  p.  869,  n.  2.  unnecessary,  yet  it  is  not  on  that  ac- 

Bedtal  that  Bond  Was  Approved  Be-  count  to  be  assumed  that  such  recital 

fore  Scde.  —  Yerger    v.    Ferguson,    55  cannot  be  disputed  by  production  of 

Miss.    190,    where   it  did   not  appear,  antecedent  parts  of  the  same   record 

apart  from  the  recital,  that  the  bond  when  such  original  papers  contain  in- 

was  approved.  trinsic  and  convincing  proof  that  the 

Bocital  Showing  Applioation  by  All  the  recitals  are  not  true  in  fact.    The  peti- 

Penonal     BepreaentatlTes.  —  Siowe     v.  tion,  citation,  and  proof  of  service  are 

Banks,  123  Mo.  672.  as  essential  parts  of  the  record  in  a 

HooOMity  of  Findings.  —  lt\  California  probate  case    as    are    the    pleading^s, 

it  was  made  a  query  whether  findings  process,    and    return    in    proceedings 

900  Volume  XIX. 


Sales  of  BMlt7  DECEDENTS  EST  A  TES,    under  Order  of  Court. 

Where  Probate  CourU  Axe  Inferior  Oeurts.  —  Wherever  the  doctrine 
obtains  that  probate  courts  are  technically  inferior  courts  in 
respect  of  sales  of  a  decedent's  real  estate,  it  is  essential  to  the 

validity  of  the  order  that  the  jurisdictional  facts  shall  appear 
upon  its  face.  * 

(2)  Description  of  Property  to  Be  Sold.  —  The  order  to  sell 
should  usually  so  specif  the  estate  to  be  sold  that  it  can  be 
identified,* 

in  the  Circuit  Court."    And  in  Goudy  See  also  Apel  v,  Kelsey,  47  Ark.  419; 

r.  Haii,  30  111.    109,  the  court  said:  Mtddleton  z\  Wharton,  41  Minn.  266; 

**  Take  cne  case  where  the  law  requires  Macmanus  v,  Orkney,  (Tex.  Civ.  App. 

six  weeks'  notice,  and  the  recoid  itself  1897)    39    S.    W.    Rep.    614;    Graham 

shows   but    three   weeks'    notice   was  z/.  Hawkins,  38  Tex.   628;    Harris  v. 

given,  or  where  a  process  has  been  Shafer,    86    Te:r.    314;     Lindsay    v. 

returned   not  served,    and    the  court  Jaffray,    55    Tex.   626.      But    compare 

should  find  that  the    requisite  notice  Johnson  v.  McDyer,  (Ky.  1888)  9  S.  W. 

was  given,   or  that  the   process  was  Rep.  778;  Ye3mans  v.  Brown,  8  Met. 

duly  served;  it  would  be  absurd  to  say  (Mass.)  51;  Norton  v,  Norton,  5  Cush. 

that  such  finding  was  conclusive,  when  (Mass.)  524;  Monk  7/.  Home,  38  Miss, 

the  very  record  would  show  that  this  100;    Kingsbury  v.  Wild,  3  N.  H.  30; 

fi:tding  was  void  for  want  of  jurisdic-  Den  v.   Newark  India  Rubber  Co.,  24 

tion  to  find  anything  whatever  in  the  N.    I.  L.  467;   Maxwell   v,    Pittinger, 

case."     See  also  Hawkins  r.  Hawkins,  3    N.    J.    Eq.     156,    the    latter    case 

28  [nd.  66;  Mickel  v.  Hicks,  19  Kan.  distinguishing  between  direct  and  col* 

578;  McKean  v.  Vick,  108  111.  373.  lateral  attack  as  to  the  effect  of  noa< 

1.  Sloan  V,  Sloan,  25  Fla,  54.  compliance  with  a  statute  requiring  the 
Thus  in  Wattles  v.  Hyde,  9  Conn,  court  to  specify  what  particular  land 

10,  in  effect  overruling  Brown  v,  Lan-  shall  be  sold;  Davis  v.  Touchstone,  45 
man,  i  Conn.  467,  it  was  held  that  the  Tex.  490,  McBee  v,  Johnson,  45  Tex. 
order  was  void  on  collateral  attack  be-  634;  Jackson  v.  Astor,  i  Pin.  (Wis.)  137, 
cause  it  did  not  appear  on  the  face  uf  the  latter  case  holding  on  collateral  at- 
it  that  there  was  a  deficiency  of  per-  tack  that  the  order  was  valid  though  it 
sonal  estate.  See  also  Clapp  v.  Beards-  authorized  the  administrator  to  sell  the 
ley,  I  Aik.  (Vt.)  168.  real  estate  of  the  intestate  in  general 
Where  the  probate  court  is  regarded  terms,  without  specifying  what  part 
as  a  couit  of  general  jurisdiction  in  re-  or  describing  the  land  to  be  sold;  on 
spect  of  probate  sales  of  a  decedent's  which  point  see  also  Davies  r.  Mc- 
estate  in  the  course  of  administration  Daniel,  47  Ga.  195. 
the  order  need  not  show,  as  against  Maxim  Id  Oertwn  Bit,  ete.  —  If  the 
collateral  attack,  that  the  contemplated  petition  or  other  part  of  the  record 
sale  was  for  the  benefit  of  ihe  estate,  contains  a  sufficient  description,  an 
that  there  was  a  deficiency  of  personal  order  of  sale  referring  thereto  for  a  de- 
estate,  etc.  Tucker  tr.  Harris,  13  Ga.  scriptionsufficientlyideniifies  the  land. 
X,  which  approves  Brown  r.  Lanman,  Montgomery  v.  Johnson,  31  Ark.  74; 
I  Conn.  467,  above  cited.  See  also  Adams  v,  Larrimore,  51  Mo.  130; 
Worthy  v.  Johnson,  8  Ga.  236;  Mc-  Hurley  tr.  Barnard,  48  Tex.  83:  Fergu- 
Dade  v.  Burch,  7  Ga.  559;  Doolittle  v.  son  v.  Templeton,  (Tex.  Civ.  App. 
Holion,  28  Vt.  819.  1895)  32  S.    W.    Rep.    148;  Collins  v, 

2.  Gayle  v.  Singleton,  i  Stew.  (Ala.)  Ball.  82  Tex.  259;  Crawford  v.  Mc- 
566;  Tilton  V.  Pearson,  67  111.  App.  Donald,  88  Tex.  626,  where  the  sale 
372,  where  the  description  was  held  in-  was  held  valid  on  collateral  attack, 
sufficient  and  it  was  adjudged  that  the  though  the  petition  to  which  the  order 
purchaser  was  not  liable  in  damages  referred  for  a  description  could  not  be 
for  refusing  to  complete  his  purchase  found.  See  also  Halleck  v,  Guy,  9 
and  accept  a  deed;  Melton  z;.  Fitch,  Cal.  181;  Bissett  v.  Bowman,  54  111. 
125  Mo.  281;  Greene  v.  Holt,  76  Mo.  254;  Camden  v.  Plain,  91  Mo.  117; 
677;  State  V.  Conover,  9  N.  J.  L.  Minor  v,  Lumpkin,  (Tex.  Civ.  App. 
338;    Blythe    ».    Hoots,    72    N.    Car.  1895)  29  S.  W.  Rep.  800. 

575:  Humes  v.  Cox,  i  Pin.  (Wis.)  551.  Katvre  of  Deoedent's  Interest.  —  The 
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(3)  Directing  Who  Shall  Sell.  —  The  order  need  not  direct  by 
whom  the  sale  is  to  be  made  if  the  statute  does  not  so  require.' 

(4)  Place ^  Conduct f  and  Terms  of  Sale  —  Place  of  Bale.  —  Where 
the  statute  requires  that  the  place  of  sale  shall  be  specified  in  the 
order,  a  failure  to  specify  it  is  reversible  error.* 

Condnot  of  Sale.  —  The  order  should  prescribe  the  manner  of  con- 
ducting the  sale  in  so  far  as  this  is  not  done  by  the  statute  itself.' 

Pnblio  or  Privato  Bale.  —  The  sale  cannot  be  collaterally  attacked 
for  an  erroneous  exercise  of  statutory  discretion  to  order  a  private 
sale.'*  An  order  authorizing  a  public  or  private  sale  as  shall  be 
deemed  most  advantageous  will  not,  by  reason  of  its  alternative 
character,  invalidate  a  sale  made  thereunder  at  public  auction.^ 
An  order  directing  a  sale  without  notice,  in  violation  of  the  stat- 
ute, is  not  void  if  due  notice  is  in  fact  given.* 

Direction  to  Ceaie  Belling. —  In  all  cases  where  several  distinct 
parcels  are  to  be  sold  it  is  the  better  practice  to  insert  in  the 
order  a  direction  to  cease  selling  when  the  amount  required  has 
been  obtained.'' 

order  need  not  state  what  particular  cross-complaint     and     under     issues 

interest  the  decedent  had  in  the  land  joined  therein  may  order  that  the  in- 

the  sale  of  which  is  ordered.     Bowles  terest  of  certain  heirs  in  specified  tracts 

V,  Rouse,  8  111.  409.  be  first  sold  in  exoneration  of  the  in- 

A  recital  in  the  order  of  confirma-  terest  of  other  heirs  in  such  realty.  For 

tionof  the  sale  wherein  the  description  similar  discretion  conferred  by  statute 

in  the  order  is  declared  to  be  a  clerical  and  necessary  to  be  exercised  in  proper 

error  and  is  thereupon  rectified  may  cases  see: 

suffice  to  validate  the  sale  on  collateral        New  York,  —  Code  Civ.  Pro.,  §  2763; 

attack.    Corley  v.  Goll,   8   Tex.   Civ.  Matterof  Lawrence,  79  Hun (N.  Y.)  176; 

App.  184.  Tehan  r.  Tehan,  83  Hun  (N.  Y.)  368; 

Corraotion    of  Deseription   by  Bill   in  Matterof  Dolan, 4 Redf.(N.Y.) 511. 
Equity.  —  Whether  a  court  of  chancery        North  Carolina,  —  Code,  §  1444;  Til- 

would,   upon  notice  to  the  heirs,  cor-  lett  v,  Aydlett,  90  N.  Car.  551,  93  N. 

rect  the  description  of  the  land  in  the  Car.  15. 

order  of  sale  at  the  instance  of  a  pur-        4.  Burris  v.  Kennedy,  108  Cal.  331. 
chaser  who  had  complied    with    the        6.  Lawrence's  Appeal,  49  Conn.  428, 

terms  of  sale,  received  his  deed,  and  holding  that  a  sale  at  public  auction 

entered  into  possession  of  the  property  after  due  notice  is  the  legal  synonym 

in  good  faith,  was  expressly  left  un-  for  a  fair  and  advantageous  sale.    The 

decided  in  Tilton  v,  Pearson,  67  111.  statute  authorized  an  order  to  sell  **  in 

'^PP*  374*  such  manner  as  shall  appear    *    *    * 

1.  Crawford  v,  McDonald,  88  Tex.  to  be  most  for  the  benefit  of  the  estate.*' 
626.  6.  Clark  v,  Hillis,  134  Ind.  421. 

2.  Bozeman  v,  Bozeman,  82  Ala.  7.  Matter  of  Spriggs,  20  Cal.  121, 
389;  Cruikshank  v.  Luttrell,  67  Ala.  holding,  however,  that  the  omission  of 
318;  Brown  v.  Brown,  41  Ala.  215.  such  a  direction  does  not  invalidate 

As  to  Conttmetion  of  the  Order  in  le-  the  order  or  a  sale  made  in  pursuance 

spect  of  the  place  of  sale  see  Jemison  of  it.     See  also  Richardson  v,  Butler, 

V,  Gaston.  21  Tex.  266.  82  Cal.  174:  Champion  v,  Cayce,  54 

8.  Per  Mulkey,   J.,   in   Harding  v.  Miss.   695;    Gregson    v.    Tuson,    153 

Le  Moyne,  114  III.  75.  Mass.  325. 

Presoribing  What  Tracts  Shall  Be  First  Speoi^ring  Amount  to  Be  Baised.  — 
flold. —  In  Galvin  v.  Britton,  151  Ind.  Where  the  statute  provides  that  the 
I,  it  was  held  that  probate  courts  in  order  must  specify  the  amount  to  be 
Indiana^  being  vv^sied  with  power  to  laised  by  the  sale,  failure  to  comply 
determine  equitable  questions  when  with  the  statute  is  fatal  to  the  proceed- 
properly  presented,    may   entertain   a  ings  on  appeal.     Furman  v,  Furman, 
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Terms  of  Sale.  —  It  is  always  advisable  to  specify  the  terms  of  sale 
in  the  order. ^  As  a  general  rule  a  cash  sale  should  be  prescribed,* 
but  in  the  absence  of  statutory  regulations  to  the  contrary  the 
court  may  and  should  order  a  sale  on  credit  if  the  interests  of  all 
parties  will  evidently  be  better  subserved  thereby.'"*  An  order 
of  sale  which  is  silent  as  to  credit  is  in  effect  an  order  to  sell  for 
cash.* 

d.  Entry  of  Order.  —  The  order  of  sale  must  be  entered  of 
record.* 

e.  Amendment,   Vacation,   or   Modification  —  Hnno  pro 

Tuno  Amendments.  —  The  order  may  be  amended  nunc  pro  tutic  at 
any  time,  to  cure  clerical  omissions  or  mistakes  therein.®     And 

45  N.J.  Eq.  744.     See  also  Stiers  v.        Constmetion  of   Statute.  —  A   statute 

Stiers,  20  N.  J.  L.  52.     And   compare  authorixing  an  order  to  sell '*  either  for 

Merrill  v.  Harris,  26  N.  H.  142.  money  or  on  credit"  will  sustain  an 

1.  Per  Manning,  J.,  in  Weakley  v.  order  to  sell  partly  for  cash  and  on 
Gurley,  60  Ala.  406;  Harding  v,  Le  credit  as  to  the  remainder.  Giiffin  v, 
Moyne,  114  111.  75:  Breil's  Appeal,  24  Griffin.  3  Ala.  C23. 

Pa.  St.  511,  holding,  however,  that  4.  Weakley  v,  Gurley,  60  Ala.  406; 
where  no  terms  were  prescribed  it  was  Randolph's  Appeal,  5  Pa.  St.  245. 
competent  for  the  court  to  approve  6.  Newcomb  v.  Smith,  5  Ohio  447, 
nunc  pro  tunc  the  terms  on  which  the  holding,  in  an  action  of  ejectment 
sale  was  made  or  to  disapprove  them  where  one  of  the  parties  claimed  title 
if  the  result  was  unsatisfactory;  Moore  under  a  probate  sale,  that  parol  proof 
f/.  Shultz,  13  Pa.  St.  102;  Myers  v.  or  a  written  memorandum  was  not  ad- 
Hodges,  2  Watts  (Pa.)  383;  Baily's  Ap-  missible  to  establish  an  order  of  sale 
peal,  32  Pa.  St.  42,  where  the  court  which  did  not  appear  on  the  minute 
said:  "Undoubtedly  the  court  should  book  of  the  court;  Goforth  v,  Long- 
presciibe  the  conditions.  The  Act  of  worth,  4  Ohio  i2q;  Newcomb  v.  Smith, 
Assembly  vests  them  with  the  direc-  Wright  (Ohio)  208,  holding  that  a  pe- 
lion  of  the  sale;  and  generally,  if  not  tition  for  leave  to  sell  with  "  allowed  " 
uniformly,  whenever  the  subject  has  written  upon  it  by  a  judge  is  not  a 
been  touched  in  this  court  it  has  been  valid  order.  See  Egan  v.  Grece,  79 
said  that  the  court  and  not  the  admin-  Mich.  629,  to  the  point  that  it  is  not 
istrator  should  hx  the  terms  and  con-  necessary  to  record  the  order  so  far  as 
ditions.*'  See  further,  as  indicative  of  the  jurisdiction  of  the  court  is  con- 
the  practice,   Moffiti  v.  Moffitt,  69  111.  cerned. 

641;  Reynolds  v,   Wilson,  15  III.  394;  6.  Farrington  v.  King,  i  Bradf.  (N. 

Bailey's   Appeal,   2  Grant  Cas.   (Pa.)  Y.)  182:  Jones  v,  Woodstock  Iron  Co., 

225.  95   Ala.   551,  where   the  order  recited 

2.  Baily's  Appeal,  32  Pa.  St.  40.  See  that  the  lands  were  to  be  sold  for  the 
also  Davis's  Appeal,  14  Pa.  St.  371.  payment  of  debts,  whereas  the  petition. 

8.  Baily's  Appeal,  32  Pa.  St.  40,  disap-  citation,  and  depositions  on  file  sh6wed 
proving  the  practice  of  selling  on  long  that  the  sale  was  sought  only  for  the 
credits  and  suggesting  that  no  pay-  purpose  of  division  among  the  heirs, 
ment  should  be  deferred  beyond  a  year  On  motion  of  the  administrator  it 
from  the  confirmation  of  the  sale  —  was  held  that  the  order  was  properly 
adopting  one  year  in  analogy  to  the  amended  to  conform  to  the  record  and 
time  prescribed  for  executors  and  ad-  thai  the  heirs  were  not  entitled  to 
ministrators  to  settle  estates  and  be-  notice  of  the  motion.  See  also  Max- 
cause  in  practice  that  limitation  had  well  v.  Blair,  95  N.  Car.  317. 
been  found  to  work  well  —  and  recom-  But  at  a  subsequent  term  the  order 
mending  that  the  purchase  money  be  "  can  only  be  amended  nutic pro  tunc 
secured  by  judgment  bond  or  mortgage  by  some  matter  of  record  or  matter 
as  a  lien  on  the  premises.  quasi    of     record."      Summersett     v. 

A  Sale  for  Cash  Is  Invalid  if  the  order  Summersett,  40  Ala.  596.  See  gen- 
requires  a  sale  on  credit.  Smelser  v,  erally  as  to  nunc  pro  tunc  amendments 
Blanchard,  15  La.  Ann.  254.  article  Records,  vol.  17,  p.  914  et  seq, 
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upon  proper  evidence  that  an  order  was  in  fact  passed,  it  may 
be  entered  on  the  minutes  nunc  pro  tunc  at  a  subsequent 
term.* 

Taoatioa  of  Order.  —  All  judgments  are  subject  to  vacation  or 
modification  during  the  term  at  which  they  are  pronounced.' 
The  court  may  at  a  subsequent  term  vacate  an  order  of  sale  on 
the  ground  of  fraud  or  mistake  where  the  order  has  not  been 
executed  *  or  the  sale  has  not  been  confirmed,*  or  for  want  of 
jurisdiction  apparent  on  the  face  of  the  record,*  but  not  for  mere 
irregularities,*  for  an  application  to  vacate  the  order  at  that  stage 
of  the  proceedings  is  regarded  as  a  collateral  attack.^ 

Xodifleatton  at  Snbioquoiit  Term.  —  An  order  of  sale  cannot  be 
materially  modified  at  a  subsequent  term  without  a  new  notice  to 
the  parties  interested.* 

/.  Appeals,  Certiorari,  and  Action  to  Review  —  AppeaiB. 

1.  Attaway  v,  Carswell,  89  Ga.  343.  Y.)  474;  Harrison  z.  Hargrove,  109  N. 

See  also  Buller  v,  Emmett,  8  Paige  (N.  Car.  346;  Humei  v.  Cox,  i  Pin.  (Wit.) 

Y.)  12.  551. 

But  sucli  ox^er  nunc  fro  tunc  ct^nnoi  Tlie  Admlniftrator  Who  Proeorod  the 

be  made  on  mere  parol  proof  of  what  Ordar  of  lale  is  estopped  from  makings 

was  ordered  to  be  done  at  the  previous  an  application  to  have  the  order  and 

term.    Ludlow  v,  Johnston,  3  Ohio  553.  the  sale  set  aside  for  want  of  jurisdic- 

See  aso  Hamilton   Bank  v,  Dudley,  2  tion.     Snedicor    v.    Mobley,    47    Ala. 

Pet.  (U.  S.)  492.  517. 

8.  See  article  Opening,  Amending,  After  Oonflrmation  of  the  Bale  and  Xza- 

AND  Vacating  Judgments,  vol.  15,  p.  cution  of  a  Deed  it  seems  that  the  pro- 

205.  bate  court  has  no  further  jurisdiction 

8.  Bland  v,  Bowie,  53  Ala.  152;  Rad-  in  the  premises,  State  v.  Probate  Ct., 
ford  V,  Westcott,  i  Desaus.  (S.  Car.)  19  Minn.  117;  at  least  where  the  ad- 
596;  Wall  V,  Clark,  19  Tex.  321,  where,  minlstrator  has  also  been  discharged, 
at  a  subsequent  term,  and  while  (he  State  v.  Probate  Ct.,  33  Minn.  94. 
proceeding  was  in  fieri ^  it  was  shown  6.  Carter  v,  Waugh,  42  Ala.  45^2; 
that  the  property  did  not  belong  to  the  Satcher  v,  Satcher,  41  Ala.  26;  Sroitha 
estate,  and  it  was  held  that  the  court  v.  Flournoy,  47  Ala.  345.  See,  how- 
erred  in  not  revoking  the  order  of  ever,  in  A'ijrM  Cflr<»/r*»a,  Fowler  ».  Poor, 
sale.  See  also  Rogers  r.  Wilson,  13  93  N.  Car.  466;  Harrison  v,  Hargrove, 
Ark.  507:  Hart  v.  Hart,  39  Miss.  221;  109  N.  Car.  346;  Ward  r.  Lowndes,  96 
Olmsted  r.  Long,  4  Dem.  (N.  Y.)  44.  N.   Car.   367;  Stancill   v\   Gay,  92   N. 

4.  Hart  v.  Hart,  39  Miss.  221,  where  Car.  455;  Stradley  v.  King,  84  N.  Car. 

twenty-one  years  had  elapsed  after  a  635;  Chambers  v.  Penland,  78  N.  Car. 

fraudulent  sale,  but  there  had  been  no  53;  Shields  v.  Allen,  77  N.  Car.  375; 

confirmation  of  the  sale  nor  final  set-  Hyman  v,  Jarnigan,  65  N.  Car.  96. 

llemeni  of  ihe  estate.  7.  Cotton  v.  Holloway,  96  Ala.  544; 

6.  Bland  v,  Bowie,  53  Ala.  152;  De  Stevenson  v,  Murray,  87  Ala.  442. 
Bardelaben  v,  Stoudenmlre,  48  Ala.  8.  Moffitt  v.  Moffitt,  69  lU.  641; 
643:  Summersett  ?'.  Summersetl,  40  Cromine  v,  Thatp,  42  111.  120;  Martin 
Ala.  596:  Johnson  v.  Johnson,  40  Ala.  3-.  Neal,  125  Ind.  547,  where  an  order 
247,  holding  that  it  is  **  emtnenily  ap-  to  sell  was  changed  to  an  order  to 
propriate  "  to  exercise  this  power  so  mortgage  and  lease  upon  a  new  appli- 
that  a  valid  sale  may  be  made  without  cation  without  notice  and  the  last  order 
any  cloud  on  the  title  of  the  purchaser;  was  held  void  on  collateral  attack. 
Snedicor  v,  Mobley,  47  Ala.  517;  Ala-  Compare  with  the  case  last  cited  CahilL 
bama  Conference  M.  E.  Church  South  r/.  Bassett,  66  Mich.  407. 
V,  Price,  42  Ala.  39;  Harrison  v.  Harri-  An  order  merely  interlocutory  is  sub- 
son,  106  N.  Car.  282.  See  also  Matter  ject  to  modification  or  vacation.  Hall 
of  Slater,  (Surrogate  Ct.)  17  Misc.  (N.  v.  Price,  141  Ind.  576. 
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—  Orders  granting  ■  or  refusing*  leave  to  sell  are  appealable'  by 
any  party  interested  and  aggrieved.^    But  one  not  a  party  and 

1.  Order  Grantiiig  Leave  Appealable—  L.  Rep.  137, 4 Ohio  Dec.  (Reprint)  419; 

Alabama. — Jones  v.  Jones,  42  Ala.  2i8.  Steinbarger  v.   Steinbarger,    19    Ohio 

California,  —  Matter  of   McConnell,  106,  which  held  that  the  remedy  was 

74  Cal.  217;  Matter  of  Spriggs,  20  Cal.  by  certiorari;  Robinson  &.  Glancy,  69 

124  Pa.  St.  89;  Snodgrass's  Appeal,  96  Pa. 

Colorado.  —  Sloan     v,    Strickler,    I2  St.  420,  holding  that  the  order  of  sale 

Colo.  179;  Vance  v,  Rockwell,  3  Colo,  can  be  reviewed  only  on  appeal  from 

240.  the  order  of  confirmation  of  the  sale. 

Connecticut.  —  Buel's     Appeal,     60  The  case  overrules  Hess's    Appeal,  i 

Conn.  63;  Clarkson  v.  Beardsley,  45  Watts  (Pa.)  265,  and  Robinson's  Ap- 

Conn.  196.  peal.  62  Pa.  St.  213. 

Jllinois.'^  Lewis  v.  Flowree,  32  111.  Order    Abjudicating    on    Validity   of 

App.   314;   Lynch   v.    Hickey,    13   111.  Claims.  —  In  A'ew  York  the  heir  may 

App.  139;  Eager  c/.  Eager,  8  III.  App.  appeal  from  a  surrogate's  decision  sus- 

356;  Oeitinger  v.  Specht,  162  111.  179;  taining  the  validity  of  claims.     Owens 

Lynn   v.  Lynn,   160  111.  307,  holding  v.  Bloomer,  14  Hun  (N.  Y.)  296.     And 

that  an  appeal  lies  from  the  probate  a  creditor  may  appeal  from  an  order 

court   to  the   Supreme   Court   where  allowing  his  claim  only  in  part.     Pat- 

a  freehold    is    involved;    Dawson    v.  terson  z;.  Hamilton,  26  Hun  (N.  Y.) 665, 

Eustice,  148  111.  346;  Steele  v.  Steele,  holding  that  the  heirs  are  necessary 

89  III.  51;  Bursen  v.  Goodspeed,  60  111.  parties  to  the  appeal. 

277;  Fitzgerald  v,  Glancy,  49  Hi'  465:  An  Order  Directing  an  Executor  to  Pro- 

Napper  v.  Short,  17  111.  119.  oeed  with  a  Sale  previously  ordered  was 

Indiana.  —  Rinehart  v.  Vail,  103  Ind.  held  not  appealable  in  Maitin*s  Estate, 

159:  Seward    v.    Clark,  67   Ind,   289;  56  Cal.  208. 

Simpson  v.  Pearson,  31  Ind.  i.  Effect  of  Reversal  After  Sale.  —  If  the 

Kansas.  —  Cooper  v.   Armstrong,   3  order  of  sale   is   merely   irregular  or 

Kan.  78.  erroneous,  but  not  void,   its  reversal 

Kentucky,  —  Oliver    v.    Park,    (Ky,  after  a  sale  does   not  affect  the  pur- 

1897)  39  S.  W.  Rep.  423.  chaser's  title.     Singleton   v.  Cogar,  7 

Maine.  —  Allen  z/.  Smith,  80  Me.  486;  Dana  (Ky.)  479:  Hobsun  v.  Ewan,  62 

Gross  V.  Howard,  52  Me.  192;  Bates  III.  146;  Wyman  v.  Campbell,  6  Port. 

V,  Sargent,  51  Me.  423.  (Ala.)  219.    See  article  Judicial  Sales, 

Massachusetts.  —  Walker    v.    Fuller,  vol.  12,  p.  91. 

147  Mass.  489;  Sprague  v.  West,  127  2.  Order  Befasing  Leave  Appealable. — 

Mass.  471;  Mason  r.  Lewis,  115  Nlass.  Spence   v.  Parker,   57  Ala.  196;    Bur- 

334.  gett  V.  Apperson,  52  Ark.  213;  Grider 

Minnesota. — State  t/.  Probate  Ct.,  40  v.  Apperson,  38  Ark.  388;  Findlay  v. 

Minn.  300.  Whitmire,     15    Ga.     334;     Hunter   v. 

Mississippi.  —  Herring  v.  Harris,  45  French,  86  Ind.  320;  Wilson  v.  Stanton, 

Miss.  62.  58  Iowa  404;  Matter  of  Daly,  47  Mich. 

Neiv  Hampshire.  —  Hall    r.    Wood-  443;    McGee  v.   Roberts,  39  Mo.  514; 

man.  49  N.  H.  304;  Tilton  v,  Tilton,  Ferguson  v.  Carson,  13  Mo.  App.  29, 

41  N.  H.  479;  Flanders  v.  George,  55  86  Mo.  673. 

N.  H.  486.  3.  A  Writ  of  Error  does  not  lie  unless 

New  Jersey.  —  Robison   r.  Furman,  it  is  so   provided   by   statute,   as   the 

47  N.  J.  £q.  307;  Furman  v.  Furman,  proceedings  are  not  according  to  the 

45  N.  J.  Eq.  744.  course  of  the  common  law.     Vance  v. 

New  York.  —  Kingsland  v.  Murray,  Rockwell,  3  Colo.  240.     See  generally 

133  N.  Y.  170.  article  Error,  Writ  of,  vol.  7,  p.  832 

Texas.  —  Wall  v.  Clark,  19  Tex.  321.  et  seq. 

Vermont.  — Nason  v.  Smith,  13  Vt.  4.  Appealable    Interest  —  Parties    Ag- 

170,  holding  that  if  the  appellee  execu-  grieved.  —  Townsend  v.  Steel,  85  Ala. 

tor  dies  pending  the  appeal  his  admin-  582;  Ex  p.  Marr,  12  Ark.  84,  both  cases 

istrator  cannot  enter  and  represent  him  holding  that  such  a  party  may  appear 

in  the  appellate  court,  and   that  the  even  after  judgment  and  be  made  a 

hearing  could  not  proceed  without  an  party  to  the  record  in  order  to  sue  out 

administrator  de  bonis  non,  an  appeal;  Lyons  v.  Hamner,  84  Ala. 

Contra, —  Webster  v.  Ballard,  2  Cleve.  197;  Hunter  v.  French,  86  Ind.  320,  an 
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not  interested  cannot  appeal.^ 

Certiorari.  —  In  some  jurisdictions  orders  of  sale  are  reviewed  on 
certiorari.* 

Action  to  Seview.  —  It  has  been  held  that  a  statutory  action  to 
review  an  order  of  sale  will  not  lie.* 

11.  Bond.  —  If  the  statute  requires  the  personal  representative 
to  give  a  special  bond  before  he  executes  an  order  of  sale,  his 

failure  to  furnish  such  bond  will  be  ground  for  reversal  on  appeal 
or  error,*  but  will  not,  according  to  some  of  the  authorities, 

appeal   by   an   administrator  from    a  neither    a  creditor  nor  an   heir,   but 

denial  of  his  petition  to  sell,  as  were  claims  the  land   by   paramount    title, 

also  the  cases  of  Wilson  v,  Stanton,  58  cannot  appeal  from  an  order  of  sale 

Iowa  404,   and    Matter    of    Daly,  47  where  the  probate  court  has  no  jnris- 

Mich.  443;  Allen  v.  Smith,  80  Me.  486,  diction  to  try  the  title  to  land,  as  his 

holdinj^  that   the  alleged    fraudulent  pecuniary    interest     is     not     directly 

gtantee  of  land  conveyed  to  him  by  affected  by  the  order,  and  he  is  there- 

the  decedent  may  appeal  from  an  order  fore  not  a  party  '   aggrieved  "  thereby 

to  sell  the  land  to  pay  debts  which  ad-  within    the    meaning  of   the  statute; 

judges  the  conveyance  to  have  been  Everman's  Appeal,  67   Pa.  St.  335,  a 

fraudulent;  Noweil  v.  Nowell,  8  Me.  case   much   like   the   last  case   above 

220,  and  Bates  v.  Sargent,  51  Me.  423,  cited;  Levy   v,    Riley.  4  Oregon  392, 

expressly  holding  that  an  heir  is  en-  holding  that  a  purchaser  at  a  sale  who 

titled  to  appeal  from  an  order  of  sale;  is  not  an  heir  or  devisee  cannot  appeal 

Smith  ;'.  Dutton,  16  Me.  309;  Sprague  from  the  order  of  sale. 

V,  West,  127  Mass.  471;  Tilton  v.  Til-  2.  Deans  v.   Wilcoxon,  18  Fla.  531. 

ton,  41  N.  H.   479,   holding   that    the  where  the  court,  upon  consideration  of 

owner  of  the  reversion  in  land  ordered  several  authorities  in  other  states,  said 

to  be  sold  may  appeal  from  the  order;  that  '*  independent  of  some  statutory 

Honeyman  v.   Kelliher,  20  R.  I.  564,  or  organic  provision  authorizing  a  cer- 

an  appeal  by  the  grantee  of  the  heirs,  ti'orari   to  the   probate  court  it   is  at 

But  unless  an  heir  has  been  made  a  least  doubtful  whether  the  writ  lies;*' 

party  to  the  proceeding,  either  origin-  Steinbarger  v,   Steinbarger,    19    Ohio 

ally  or  upon  his  application,  he  cannot  106;  Flanagan  v.  Pierce,  27  Tex.  78. 

appeal  from  an  order  of  sale.     Louis-  8.  Indianapolis  First  Nat.   Bank  v. 

ville,  etc.,  R.   Co.  v,  Surwald,  34  111.  Hanna,  12  Ind.  App.  240,  on  the  ground 

App.  525.  that  the  order  is  merely  interlocutory. 

Appeal  by  Creditor  —  Parties. —  Where  See  Gu^  v.  Pierson,  21  Ind.  18. 

the  claim  of  a  creditor  on  whose  behalf  4.  Wiley  v.  White,  3  Stew.  &  P.  (Ala.) 

the  administrator  petitions  for  an  or>  355,   2   Stew.  (Ala.)  331.    These   two 

der  of  sale  is  rejected  at  the  instance  cases  carried  the  rule  farther  than  is 

of  opposing  creditors  the  administrator  stated  in   the  text,  and  held  that  the 

is  a  necessary  party  to  an  appeal  by  omission  rendered  the  sale  void  on  col- 

theaggrieired  creditor.    Beaty  v.  Voris,  lateral  attack,  but  were  overruled  on 

138  Ind.  265.  that  point  and  expressly  limited  to  di- 

1.  Louisville,  etc.,  R.  Co.  v.  Surwald,  rect  attack  by  the  first  case  cited  in  the 

150  111.  394;  Henry  v,  Estey,  13  Gray  next  note.     See  further,  to  the  point 

(Mass.)  336,  holding  that  a  creditor  of  that  a  bond  is  deemed  necessary   in 

the  estate  cannot,  without  the  consent  order  to  sustain    the  proceedings  on 

of  the  administrator,  appeal  from  an  appeal,  Buckner  v.  Wood,  45  Miss.  57; 

order  denying  the  petition  of  the  ad-  Rucket  v.  Dyer,  44  Miss.  591;  Ycrger 

ministrator  for  a  license  to  sell  for  the  v.  Ferguson,  55  Miss.  190;  McClay  r. 

payment  of  debts;  Parker  t*.  Reynolds,  Foxworthy.  18  Neb.  295. 

32  N.  J.  Eq.  290,  holding  that  general  Aotion  on  Bond. —  As  to  joinder  of 

creditors  are  not  parties  to  the  execu-  sureties  on  the  general  administration 

tor's  application  for  an  order  of  sale  to  bond  as  defendants  in  an  action  against 

pay  debts  and  cannot  appeal  from  the  the    sureties    on    the   sale   bond,   see 

order;  Swackhamer  v.  Kline,  25  N.  J.  Powell  v.  Powell,  48  Cal.  235;  Whit- 

£^<l-    503>    holding    that    one    who    is  field  v.  Evans,  56  Miss.  488. 
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prejudice  the  sale  upon  collateral  attack,^  at  least  where  the  pro- 
ceeds of  the  sale  were  not  misappropriated.'  Whatever  effect 
the  omission  to  give  a  bond  may  have  upon  the  sale  itself  or  con- 
firmation thereof,  it  will  not  vitiate  the  order  of  sale.' 

12.  Oath.  —  It  has  been  held  that  the  omission  of  the  executor 
or  administrator  to  take  the  oath  required  by  statute  before 
making  the  sale  will  render  the  sale  void  on  collateral  attack.^ 

13.  Beport  of  Sale  —  Heoewity  of  Beport  and  Enfordng  Duty.  —  The 
general  rule  is  that  sales  made  under  an  order  of  the  probate 
court  must,  like  other  judicial  sales,*  be  reported  to  the  court  for 
confirmation,  and  it  is  commonly  so  provided  by  express  statute.* 

1.  Wymaaz'.  Campbell,  6  Port.  (Ala.)  (Miss.)  9,  it  was  held  in  an  action  of 

219  (see  the  preceding  note);  Perkins  ejectment  by  the  heirs  against  a  pur- 

V,  Fairfield,  11  Mass.  227;  Lockhart  v.  chaser  who  had  been  in  possession  for 

John,  7  Pa.  St.  137.     See  also  Watts  thirty-four  years,  under  a  deed  reciting 

2/.  Cook,  24  Kan.  278,  a  guardian's  sale;  compliance  with  all  the  requisites  of 

Higgins  V,  Reed,  48  Kan.  272;  Austin  the  law,  that  the  execution  of  a  bond 

7/.  Austin,   50  Me.   74;  Purrington   v.  as  prescribed  by  statute  would  be  pre- 

Dunning,  11  Me.    174;  Drake  v.  Kin-  sumed. 

sell,  38  Mich.  232;  Pleasants  c/.  Dunkin,  8.  Clark    v.    Hillis,    134    Ind.   421; 

47  Tex.  343.    Compare  Moody  v.  Moody,  Foster  v.  Birch,  14  Ind.  445.    See  also 

II   Me.  247;   Burris  v,   Kennedy,   108  Griffin  v,  Johnson,  37  Mich.  87. 

Cal.  340.  8.  Stevenson  v,  McReary,  12  Smed. 

Ck>ntra. —  Babcock  v,  Cobb,  11  Minn.  &  M.  (Miss.)  9;  Thorn's  Appeal,  35  Pa. 

347;  Bright  v,  Boyd,   I  Story  (U.  S.)  St.  47.     See  also  Grena^wall's  Appeal, 

478,  where  it  was  held  that  the  failure  37  Pa.  St.  95. 

to  give  a  bond  rendered  the  sale  void  4.  Campbell  v.  Knights,  26  Me.  224; 

and  incurable  by  bill  in  equity;  Heth  Parker  v,  Nichols,  7  Pick.  (Mass.)  iii. 

V.  Wilson,   55  Miss.  587;  Hamilton  v.  See  Thornton  r.  Mulquinne,  12  Iowa 

Lockhart,  41   Miss.  460;    Washington  549;  Simpson  v.  Norton,  45  Me.  281; 

z/.  McCaughan,  34  Miss.  304;  Curries^.  Fowle   v.   Coe,   63   Me.  245;  Gray  v. 

Stewart,    27     Miss.    52;     Williamson  Gardner,  3  Mass.  399.     But  an  oath 

V,  Williamson,  3  Smed.   &  M.  (Miss.)  substantially  in  the  form  prescribed  by 

715.     See  also  Willson  v,  Bergin,  28  N.  statute  is  sufficient.     Hugo  v.  Miller, 

H.  96.  50  Minn.  105.     And  a  recital  in  the 

Beeital  in  Order  of  Confirmation.  —  If  a  record  that  the  oath  was  taken  is  satis- 

statute  requiring  a  bond  does  not  pro-  factory  evidence  of  the  fact.     Thomas 

vide  that  it  shall  be  recorded  or  filed,  v,  Le  Baron,  8  Met.  (Mass.)  355. 

a  sale  cannot  be  collaterally  attacked  6.  See  article   Judicial  Sales,  vol. 

because  no  bond  is  on  file  where  the  12.  p.  74. 

order    of     confirmation    recites    that  6.  Lowe  v.  Guice,  69  Ala.  80;  Wiley 

the  sale  was  made  according  to  law.  v.  White,  2  Stew.  (Ala.)  331;  People  v, 

Andrews  v.  Gofif,  17  R.  1.  205.  Cunningham,  (Idaho  1898)53  Pac.  Rep. 

Irrogtilarity  in  Bond.  —  In  Buntin  v.  451;  Maynard  v.  Cocke,  (Miss.  1895)  18 

Root,  66  Minn.  454,  an  instrument  with-  So.    Rep.    374;  Smith    v,    Denson,   2 

out  a  scroll  or  seal  to  the  signatures  of  Smed.    &    M.    (Miss.)   326;    Learned 

the  obligors,  though  not  technically  a  t'.  Matthews.  40  Miss.  210;  Stilwell  v, 

bond,   was   held   to  be  a  substantial  Swarthout,   81    N.   Y.   109.     See    also 

compliance  with  a  statute  requiring  a  Morgan's    Appeal,    no    Pa.   St.   271; 

bond.     And   in  In  re  Winona  Bridge  Matter  of  Delany,  49  Cal.  76. 

R.  Co.,  51  Minn.  97,  the  sale  was  held  Contra.  —  In  Stow  v,  Kimball,  28  III. 

to  be  valid  where  the  court  approved  a  93.  it  was  held  that  as  the  statute  did 

bond  in  a  smaller  amount  than  the  sum  not  require  a  report  or  confirmation, 

specified  in  the  order  requiring  a  bond,  neither  was  necessary  to  the  validity 

See  also  Sitzman  v,  Pacquette,  13  Wis.  of  a  sale.     See  also  McNitt  v.  Turner, 

291.  16  Wall.  (U.  S.)  352,  an  attack  upon  a 

Proramption  by  Lapse  of  Time. —  In  sale  made  in  Illinois;  Moore  v.  Neil, 

Stevenson  v.  McReary,  12  Smed.  &  M.  39  III.  257. 
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If  the  officer  who  made  the  sale  fails  to  report  it,  the  purchaser 
may  apply  to  the  court  by  a  motion  in  the  cause  to  compel  such 
report.* 

Contents  of  Btport,  —  The  statute  usually  prescribes  what  the 
report  shall  contain,  and  the  particulars  required  amount  sub- 
stantially to  a  true  and  complete  history  of  the  proceedings  under 
the  order  of  sale.*  It  is  the  practice  to  insert  in  the  report  a 
description  of  the  land  sold.' 

Sflbet  of  Irre^niaritioa.  —  Mere  irregularities  relating  to  the  report 
will  not  render  void  on  collateral  attack  a  sale  that  has  been  duly 
confirmed.*  Nor  will  a  slight  and  harmless  irregularity  avail  to 
prevent  confirmation.* 

Amendment  of  Report.  — ^  The  court  has  power  to  allow  the  correc- 
tion of  the  report  by  amendment.* 

14.  Confirmation  or  Vaoation  of  Sale  —  a.  Necessity  of  Con- 
firmation. —  Probate  sales  are  almost  universally  regarded  as 
judicial  sales,^  and  consequently  no  title  passes  and  no  liability 

Preiomption  of  Beport.  —  After  peace-  report  was  not  signed.  See  also  Agan 
able  possession  for  nineteen  years  v.  Shannon,  103  Mo.  661;  Baker  v, 
under  a  deed  from  the  administrator,  Henry,  63  Mo.  517. 
and  the  probate  records  having  been  Beport  Not  Verifled.  —  The  fact  that 
destroyed,  it  was  held  on  collateral  the  report  is  not  verified  as  required  by 
attack  that  report  and  confirmation  of  statute  is  a  mere  irregularity  not  affect- 
sale  would  be  presumed.  Smith  v.  ing  the  validity  of  the  sale  on  collateral 
Wert,  64  Ala.  34.  See  also  Graham  v,  attack.  Spragins  v,  Taylor,  48  Ala. 
Hawkins,  i  Tex.  Unrep.  Cas.  5x4,  530;  Dennis  v.  Winter,  63  Cal.  r8; 
where  a  like  presumption  was  made  Higgins  v.  Reed,  48  Kan.  273;  Hurley 
after  the  lapse  of  thirty  years.  v,  Barnard,  48  Tex.  83.     But  compare 

Boport  by  Disehargod  Administrator. -^  People  v,  Cunningham,  (Idaho  1898) 

A  report  of  sale  by  an  administrator  53  Pac.  Rep.  451. 

who  has  made  a  final  settlement  and  6.  Brown    v,   Hobbs,   19  Tex.   167, 

has  been  discharged  by  the   probate  where  the  report  was  not  made  within 

court  is  void.     Melton   v.   Fitch,   125  thirty  days,  as  required  by  statute,  but 

Mo.  281.  no  injury  resulted  therefrom  to    the 

1.  Mason  v,  Osgood,  64  N.  Car.  467.  estate  or  the  purchaser. 

2.  Reference  should  be  had  to  the  6*  Montgomery  v.  Williamson,  37 
local  statutes.  See  also  articles  Ju-  Md.  431,  holding  that  an  order  of  con- 
DiciAL  Sales,  vol.  12,  p.  75,  and  firmation  may  be  opened  for  that  pur- 
Infants,  vol.  10.  p.  815.  pose.    See  generally  ailicle  Returns. 

The  fact  that  the  vendee  has  sold  the  vol.  18.  p.  950  et  seg, 

land   to  another  should  not  be  men-  7.  Alabama,  —  Pollard    t/.    Hanrick, 

tioned  in  the  report.     Pruitt  v.  Holly,  74  Ala.  338;  Cruikshank   v,   Luttrell, 

73  Ala.  369.  67  Ala.  318;  Howison  v,  Oakley,  n8 

S.  See  Buntin  v.  Root,  66  Minn.  454;  Ala.  315:  Bland  v,  Bowie,  53  Ala.  153; 

Pendleton  v.  Shaw,  18  Tex.  Civ.  App.  Fielder  v,  Childs,  73  Ala.  567. 

439.  Arkamas.  —  Apel  v,  Kelsey,  47  Ark. 

4.  Coon  V.  Fry,  6  Mich.  506,  where  413. 

the  report  did  not  show  the  date  at  California,  —  Halleck  v.  Guy,  9  Cal. 

which    the    land    was    sold:    Doe    v,  181. 

Harvey,  5   Blackf.  (Ind.)  487,     vhere  Florida^ — Prices,  Winter,  15  Fla,  66. 

two  joint  administrators  petitioned  for  Georgia,^ — Harwell    9.    Foster,    I03 

the  sale,  but  the  report  was  made  by  Ga.  38. 

only  one  of  them;  Macey  v.  Stark,  116  Indiana,  ^-T^^ntoxi    v,    Arnold,    151 

Mo.  499,  where  the  report  misrecited  Ind.  188. 

the  date  of  the   order  of  sale;  Snyder  Louisiana,  <—  Macias's  Succession,  36 

V,  Snyder,  6  Binn.  (Pa.)  483,  where  the  La.  Ann,  444. 
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is  incurred  by  the  purchaser  until  the  sale  is  confirmed  by  the 
court.*  But  the  parties  may  by  their  own  acts  or  acquiescence 
be  estopped  from  contending  that  there  was  no  confirmation.* 
And  after  a  long  lapse  of  time  confirmation  may  be  presumed  in 
accordance  with  recitals  in  the  deed,' 

b.  Notice  and  Hearing.  —  Notice  of  the  proceedings  for 
confirmation  is  usually  given  to  the  parties  whose  interests  are 
affected  by  the  sale,*  but  the  statutory  provisions  and  the  practice 
in  this  respc^ct  are  not  uniform.*     Generally  the  purchaser  and 

Michigan,  —  Averill  t/.  Jackson  City  81  N.  Y.  109;  Terwilliger  v.  Brown,  44 

Bank,  114  Mich.  20.   .  N.  Y.  237;  Reaz/.  M'Eachron,  13  Wend. 

Mississippi.  —  Maynard    v,    Cocke,  (N.  Y.)  465. 

(Miss.  1895)  18  So.  Rep.  374.  North  Carolina,  —  Hudson  v.  Coble, 

Nebraska,  —  Motley    v.    Motley,   53  97  N.  Car.  260;  Mason  v.  Osgood,  64 

Neb.  375.  N.  Car.  467. 

Pennsylvania, —  Greenough  v.  Small,  Pennsylvania,  —  Smith's  Estate,  179 

137  Pa.  St.   132;  Potts  V,  Wright,   82  Pa.  St.  208;  Emerick's  Estate,  172  Pa. 

Pa.  St.  498;  Demmy's  Appeal,  43  Pa.  St.  195;  Greenough  v.  Small,  137  Pa. 

St.   155;  Bickley  v,  Blddle,  33  Pa.  St.  St  132;  Morgan's  Appeal,  no  Pa.  St. 

276;  King  V,  Gunnison,  4  Pa.  St.  171:  271;  Demmy's  Appeal,  43  Pa.  St.  155; 

Cadmus  v,  Jackson.  52  Pa.  St.  295.  Bickley  v,  Biddle,  33  Pa.  St.  276. 

Texas,  —  Lynch   v.    Baxter,   4  Tex.  Texas.  —  Blakey   v.   Perry,  15  Tex. 

431.  Civ.  App.  26;  Harris  v.  Brower,  3  Tex. 

Contra,  —  McGuinness  z/.  Whalen,  16  Civ.  App.  649;  Liltlefield  v,  Tinsley, 

R.  1.  558.  26  Tex.  353;  NeUl  v,  Cody,  26  Tex. 

Statute  of  Fraadfl  Not  Applioablo. —  286;  Dowling  v.  Duke,  20  Tex.   181; 

Such  sales  are  not  within  the  statute  Yerby  v.  Hill,  16  Tex.  377. 

of  frauds,   and   no   memorandum    in  See  also  articles  Infants,  vol.  10,  p. 

writing  is  required  in  order  to  bind  the  S12  et  seg.y  Judicial  Sales,  vol,  12,  p. 

purchaser.     King  r.  Gunnison,  4  Pa.  ftetseq. 

St.    171;  Halleck  v,  Guy,  9  Cal.   181;  Contra.  —  Stow  z/.  Kimbal!,  28  111.  93; 

Hudson  V.  Coble,  97  N.  Car.  260.    Con-  Mofiiit  v.  Mofiitt,  69  111.  641,  there  being 

ira,  Dawson  v.  Miller,  20  Tex.  171.  no  statute  requiring  confirmation. 

1.  Alabama.  —  Howison  v.    Oakley,  9.  Johnson  v.  Cooper.  56  Miss.  608. 

118  Ala.  215;    Fore  v.   McKenzie,   58  8.  Sledge  v.  Elliott,  116  N.  Car.  712, 

Ala.  115;    Cruikshank  v,   Luttrell,  67  where  thirty  years  had  elapsed  and  the 

Ala.  3T8;  Bland  v,  Bowie,  53  Ala.  152;  record  showed   no  confirmation;  San- 

McCully  V.  Chapman,  58  Ala.  325.  tana  Live-Stock,  etc.,  Co.  v.  Pendleton, 

Arkansas,  —  Bell  v.  Green,  38  Ark.  8t  Fed.  Rep.  784,  where  fifty  years  had 

78;  Apel  V.  Kelsey,  47  Ark.  413;  Halli-  elapsed, 

burton  v.  Sumner,  27  Ark.  460.  4.  See  Learned  v.  Matthews,  40  Miss. 

California,  —  Halleck  v.  Guy,  9  Cal.  210;  Perkins  v.  Gridley,  50  Cal.  97. 

181;  Matter  of  Delaney,  49  Cal.  76.  In  Allison  v.  Allison,  114  Ala.  393, 

Florida,  —  Knox  v.  Spratt,    19   Fla.  and  Boiling  t'.  Smith,  108  Ala.  411,  it 

817.  was  held  that  where  the  administrator 

Kentucky.  —  Ball  v,  Covingion  First  becomes  the  purchaser  ihc  heirs  are 

Nat.  Bank,  80  Ky.  501.  enlitled  to  notice  of  the  proceedings 

Mississippi.  —  Maynard    v.    Cocke,  after  the  sale,  and  that  if  the  record 

(Miss.  1895)  18  So.  Rep.  374,  where  (he  does  not  show  or  recite  such  notice  a 

co'jrt  said:  "  The  bidder  at  such  sale  deed  executed  under  the  proceedings 

is   not  a   purchaser,    nor    entitled    to  will  be  void  on  collateral  attack.     See 

possession    until   such   confirmation;"  also    Bogart   v.    Bell,    112    Ala.    412. 

Learned   v.   Matthews,  40  Miss.  210;  Where  the  administrator  was  not  the 

Smiih  V.  Denson,  2  Smed.  &  M.  (Miss.)  purchaser  the  failure  to  give  notice  to 

326.  the  heirs  was  held  not  to  render  the 

Missouri,  —  Valle  v.  Fleming,  iq  Mo.  sale  void.     May  v.  Marks,  74  Ala.  249 

454.     See  also  McVey  v,   McVey,    51  5.  In  Davis  r,  Stewart,  4  Tex.  223,  it 

Nlo.  406.  was  held  that  the  purchaser  is  not  en- 

New  York, — Stilwell  v,  Swarthout.  titled  to  notice  before  rejection  of  the 
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the  heirs  or  devisees  are  entitled  to  appear  and  object  to  con- 
firmation or  move  to  set  aside  the  sale.  ^ 
c.  Discretion  to  Confirm  or  Vacate  and  Grounds  for 

Its  Exercise  —  in  General.  —  Whether  a  sale  shall  be  vacated  or 
confirmed  is  a  matter  resting  largely  in  the  sound  discretion  of 
the  court,  to  be  exercised  not  arbitrarily,  but  according  to  equi- 
table rules.*  But  if  the  court  is  satisfied  that  the  sale  was  fairly 
and  legally  conducted,  and  the  price  is  not  manifestly  or  greatly 
inadequate,  the  duty  to  confirm  is  usually  considered  as 
imperative.' 

Oronnde  for  Vacating  or  Beftulng  Conflrmation.  —  Although  the  court 
will  not  ordinarily  vacate  or  refuse  to  confirm  k  sale  on  the  sole 
ground  of  inadequacy  of  price,*  it  is  frequently  done  upon  assur- 
ance that  the  property  will  bring  a  higher  price  at  a  resale,*  and 
this  practice  is  sometimes  authorized  or  directed  by  statute.*  If 
the  court  discovers  jurisdictional  defects  in  the  petition  for  the 
sale  '^  or  in  proceedings  subsequent  to  the  order  of  sale,*  confir- 
mation should  be  refused ;  but  it  cannot  be  successfully  resisted 
for  defects  in  the  petition  •  or  in  the  other  proceedings  prior  to 

sale.      See   also  Delaplaine  t/.   Law-  the  sale  may  be  confirmed  in  part  and 

rence,  lo  Paige  (N.  Y.)  602;  Terwillifi^er  vacated  as  to   the   remainder.     Dela- 

V,  Brown,  44  N.  Y.  237.  plaine  v.  Lawrence,  3  N.  Y.  301. 

1.  Kitchell  V.  Irby,  42  Ala.  447;  Eng-  8.  Cruikshank   v.    Luttrell.   67  Ala. 

land    V,    McLaughlin,    35    Ala.    590;  318;  Lowe  v.  Guice,  69  Ala.  80;  Saxon 

Duval  V,  Planters',  etc.,  Bank,  10  Ala.  v.  Cain,  19  Neb.  488:  Kain  v,  Master- 

636;  Matter  of  Pearsons,  98  Cal.  603.  ton,  16  N.  Y.  174;  Horton  v.  Horton, 

See  also  Hazlett*s  Estate,  137  Pa.  St.  2  Bradf.  (N.  Y.)  200.     See  also  Matter 

587.  of  Burton,  105  Cal.  353. 

Mere  Straagen  to  the  Prooeedingi  and  4.  Herr's  Estate,   2   Pa.   Dist.  737; 

to  the  estate  have  no  standing  to  inter-  Aument's   Estate,    9   Lane.  Bar  (Pa.) 

pose  objections  to  confirmation.     Mar-  189.     Compare  Hardin    v.    Smith,    49 

com  «/.  Wyatt,  117  N.  Car.  129;  Gebens-  Tex.  420;  Hirshfield  v,  Davis.  43  Tex. 

leben*s  Estate,  3  Lack.  Jur.  (Pa.)  19;  155. 

Terry  v.  Clothier,  i  Wash  475.  6.  Bowers's  Appeal,  84  Pa.  St.  311; 

8.  Eatman  v,  Eatman,  83  Ala.  478;  Sco(t*s  Estate,  4  Phila.  (Pa.)  178,  17 

Taylor  v,   Hosick,    13   Kan.    518;    De  Leg.  Int.  (Pa.)  4. 

Haven's  Appeal,  106  Pa.  St.  612:  Herr's  6.  Griffin    v.   Warner,  48  Cal.   385; 

Estate,  2  Pa.  Dist.  737;  Bowers's  Ap-  Perkins  v.  Gridley,  50  Cal.  97;  Matter 

peal,  84  Pa.  St.  311;  State  v,  Burnside,  of  Durham,  49  Cal.   490;    Matter  of 

33  S.   Car.  276;  Da^is  v,  Steivart,  4  Barton,  105  Cal.  353;  Williams  v.  Per- 

Tex.  223.   See  also  Hesche  V.  Schnecko,  rin,  73  Ind.  57;  Kain  v.  Masterton,  16 

73  Mo.  App.  612;  Prey's  Appeal,  (Pa.  N.  Y.  174;  Horton  v.  Horton,  2  Bradf. 

1887)  8  Atl.  Rep.  585;  Smith's  Estate,  (N.  Y.)  200;  Campbell's  Esute,  Tuck. 

177  Pa.  St.   17;  Hazlett's  Estate,  137  (N.  Y.)  240. 

Pa.  St.   587;    Snodgrass's  Appeal,   96  7.  Mosely  v,   Tuthill,   45   Ala.   621; 

Pa.  St.  420;  Hasiage's  Appeal,  37  Pa.  Kelley's  Estate,  (Surrogate  Ct.)  i  Abb. 

St.  440;  BreiL's  Appeal,  24  Pa.  St.  511.  N.   Cas.   (N.   Y.)   102;  John's   Estate, 

•*  A  court  that  has  power  to  confirm  (Surrogate  Cl.)  21  Civ.  Pro.  (N.  Y.)  326. 

a  sale    *    *    *    we  should  think  un-  8.  Hartley  v.  Croze,  38  Minn.  325, 

doubtedly  has  the  power  to  refuse  to  holding  that  confirmation  was  not  au- 

confirm  in  cases  where  the  sale  should  thorized  where  notice  of  the  sale  was 

not  be  confirmed."    Taylor  v.  Hosick,  not  given  as  required  by  statute;  on 

13    Kan.    528.      See    also    Harris    v,  which  point  see  also  Matter  of  McFee- 

Brower,  3  Tex.  Civ.  App.  649.  ley,  2  Redf.  (N.  Y.)  541. 

Conflrmliig  in  Part,  Yacatinj;  in.  Part.  9.  Matter  of  Devincenzi,    119    Cal. 

— •  Where  the  land  was  sold  in  parcels  498,  on  the  ground  that  an  attack  00 
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the  order  of  sale  ^  that  are  not  fatal  to  the  jurisdiction.  It  is  a 
valid  objection  to  confirmation  that  the  special  bond  required 
before  sale  was  not  given  or  that  the  sureties  tlierein  were  insol- 
vent; *  that  the  land  was  purchased  by  the  executor  or  adminis- 
trator, or  for  his  benefit;*  that  there  was  a  material  mistake  in 
the  quantity  of  land  *  or  misdescription  and  misrepresentation 
concerning  it ;  *  that  puffing  or  fictitious  bidding  was  practiced ;  • 
that  the  sale  was  fraudulent ;  ^  or  that  the  purchase  money  has 
not  been  paid.*  And  the  court  may  refuse  to  confirm  a  sale 
where  any  injury  has  resulted  from  the  lapse  of  time  between 
the  order  of  sale  and  the  sale  under  it.* 

the  petition  at  that  stajife  of  the  pro-  ought  not  to  have  been   made.    See 

ceedings  is  a  collateral  and  not  a  direct  also  Snodgrass's  Appeal,  96   Pa.   St. 

attack.  420,  where  the  court,  after  holding  that 

1.  Allen  V,  Shepard,  87  111.  314,  an  appeal  would  lie  from  the  final  con- 
where  it  was  insisted  as  an  objection  firmation,  but  not  from  the  order  of 
to  confirmation  that  (he  administrator  sale,  said:  "Undoubtedly,  upon  the 
was  irregularly  appointed,  that  the  return  of  the  sale  it  would  be  the  duty 
debts  allowed  against  the  estate  were  of  the  court  to  refuse  confirmation  if  it 
unjust  and  Illegal,  and  that  the  order  appeared  for  any  good  reason  that  the 
of  sale  was  improvidently  granted,  order  ought  not  to  have  been  made,  as 
The  court  said:  *'  On  this  motion  to  well  as  if  it  had  not  been  properly 
confirm  the  sale  it  was  not  the  duty  of  carried  out  by  the  executor  or  admin- 
the  Circuit  Court  to  go  behind    the  istrator.*' 

order  of  sate  or  to  revise  that  order.  2.  Matter  of  Arguello,  50  Cal.  308; 

The  matters  before  that  court  upon  Buckner  z/.  Wood,  45  Miss.  57;  Rucker 

that  application   related  solely  to  the  v.  Dyer,  44  Miss.  591. 

transactions  which  had  taken  place  in  3.  Shearin  v.  Hunter,  72  N.  Car.  493; 

the  attempt  to  execute  the  order  and  Wipff  v.  Heder,  6  Tex.  Civ.  App.  685. 

make  the  sale."     See  also  Bostwick  v,  4.  Schug*s  Appeal,  14  W.  N.  C.  (Pa.) 

Atkins,  3  N.  Y.  53:  Price  v,  Fenn,  3  49.     See  also  Howe's  Estate,   14  Pa. 

Dem.  (N.  Y.)  341;  Marcom  v.  Wyatt,  Co.  Ct.  574,  35  W.  N.  C.  (Pa.)  16. 

117  N.  Car.  129.           '  5.  Wiltberger's  Estate,  20  W.  N.  C. 

Contra.  —  Fenix  v,  Fenix,  80  Mo.  27,  (Pa.)  299;  Moore's  Estate,  13  W.  N.  C, 

where  the  court  said:  *'  Now  it  seems  (Pa.)  145. 

to  me  that  the  conclusion  is  irresistible  Mitrepresentatioiis  ai  to  the  Title  to  the 

that  when  the  time  comes  to  approve  land  may  be  ground  for  refusing  con- 

the  sale,  which  act  of  the  court  gives  firmation.     De  Haven's  Appeal,    106 

to  the  whole   proceeding  its  validity  Pa  St.  612. 

and  effect,  the  court  has  the  right  to  6.  Schug's    Appeal,    14  W.    N.    C. 

review  the  whole  proceeding  about  to  (Pa.)  49. 

terminate  before  it,  and  refuse  to  give  7.  Fore  v,   McKenzie,   58  Ala.    115; 

to  it  the  effect  of  a  judicial  sanction  Pearson  v,   Moreland,  7  Smed.  &  M. 

for  any  good  and  sufficient  reason,  al-  (Miss.)  609;  Hart  v.  Hart,  39  Miss.  221, 

though  that  reason  may  reach  back  to  holding  that    the   probate    court    had 

impeach  the  order  of  sale  itself.     Not  jurisdiction,  before  final  settlement  of 

only  has  the  court  this  right,  but  it  is  an  estate,  to  set  aside  a  fraudulent  sale 

in  the  nature  of  a  duty  which  cannot  which     had     never     been    confirmed, 

be  escaped   by  pretending  that  it  is  though  twenty-one  years  had  elapsed; 

concluded  by  its  own  order,  which  con-  Wiltberger's  Estate,  20  W.  N.  C.  (Pa.) 

stitutes  only  an  intermediate  step  in  299. 

the  proceeding  pending  before  it.'*    In  8.  Brummagim  v.  Ambrose,  48  Cal. 

that  case  it  was  held  that  the  heirs  366.     See  also  McSwean  v,  Faulks,  46 

might  properly   be  allowed   to  show  Ala.  610. 

that    there    were    no   debts,    or    that  9.  Bland  i/.  Bowie,  53  Ala.  152,  hold- 

the  personal  assets  were  sufficient  to  ing,  however,  that  the  purchaser  is  not 

satisfy  them,   or  to   show  any  other  prejudiced  by  such  delay  and  cannot 

fact  indicating  that  the  order  of  sale  complain  thereof. 
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d.  Order  Confirming  or  Vacating.  —  An  order  confirming 
or  vacating  the  sale  in  totidem  verbis  is  not  essential;  *  it  is  suffi- 
cient if  the  approval  or  disapproval  of  the  court  can  be  gathered 
from  the  whole  record.*  It  is  not  necessary  to  incorporate  in 
the  order  any  description  of  the  real  estate  sold.* 

Premature  ApproyaL  —  An  order  of  confirmation  made  at  an  earlier 
term  of  court  than  that  prescribed  by  statute  is  irregular  but  not 
void  on  collateral  attack.* 

GonolnsiTeiieas  of  Beeitole.  —  A  recital  in  the  order  of  confirmation 
that  notice  of  the  sale  was  duly  given  is  conclusive  as  against  a 
collateral  attack,  where  there  is  nothing  in  the  record  to  contra- 
dict it.* 

Knno  Pro  Tnno  Order.  —  An  order  of  confirmation  may  be  entered 
nunc  pro  tunc  upon  competent  evidence  that  such  order  was  in 
fact  made.* 

e.  Vacating  Order  of  Confirmation.  —  An  order  of  con- 
firmation entered  in  contravention  of  express  statute  may  be 
vacated  on  motion.''     The  order  may  likewise  be  set  aside  if  the 

1.  Vallf*  V.  Fleming,  19  Mo.  454.  ioserled  in  the  order  is  immalerial,  be- 

S.  Conflrmation   of  Sale.  —  Carey    v,  cause  in  the  report  of  sale,  which  was 

West,  139  Mo.  146;  Camden  v.  Plain,  referred   lo  in   the  order  and  was  the 

Qi   Mo.   117,   where  the  approval   was  basis  for  it,  the  land  is  accurately  de- 

sufficieatly  shown  by  the  entry  on  the  scribed  and  fally  identified.'*    See  also 

judge's  minutes;  Henry  v.  McKerlie,  Grant  v.  Hill,  (Tex.  Civ.  App.  1898)44 

78   Mo.  4t6;    Grayson  v.  Weddle.  63  S.  W.  Rep.  1027. 

Mo.  523,  where  it  appeared  by  a  record  4.  Henry  v,  McKerlie,  78  Mo.  4r6; 

entry  that  the  report  of  sale  was  "  re-  Price  v,  Springfield  Real  Estate  Astcc, 

ceived  and  ordered  to  be  spread  on  the  toi  Mo.  107;  Murray  v.  Purdy,  66  Mo. 

record;  "  Pendleton  v.  Shaw,  18  Tex.  606,  overruling  several  prior  decisions; 

Civ.  App.  439;    Ferguson  v.  Temple-  Sims  v.  Gray,  66  Mo.  613. 

ton,  (Tex.  Civ.  App.   1895)  32  S.  W.  5.  Richaidson  v.  Butler,  82  Cal.  174; 

Rep.  148:  Corley  v,  Anderson,  5  Tex.  Yergerv.  Ferguson.  55  Miss.  190;  Lum 

Civ.  App.  213;  Saul  V.  Frame,  3  Tex.  v.  Reed,  53  Miss.  73. 

Civ.  App.  596;  Loyd  v.  Waller,  74  Fed.  An  Erroneous  Bedtal  of  the  Dato  of  th« 

Rep.  601;    Moody  v.  Butler,  63  Tex.  Order  of  Sale  will  not  annul  a  positive 

210,   where    the  indorsement  of  con*  declaration  in  the  order  of  co.ifirmation 

firmation  was  made  on  the  report  of  that  a  sale  had  been  made  pursuant  to 

sile;  Erhart  v.  Bass,  54  Tex.  97.  a  previous  order  of  the  court.     Barton 

Implied  Confirmation  or  DisapproTal. —  v,   Davidson,  (Tex.  Civ.  App.  1898)  45 

An  order  directing  the  execution  and  S.  W.  Rep.  400. 

delivery  of  a  deed  to  the   purchaser  6.  Jacks  z/.  Adamson,  56  Ohio  Sl  397. 

may  be  treated  as  a  confirmation  of  the  See    generally    as    to    nunc  pro  tunc 

sale.    Livingston  v.  Cochran,  33  Ark.  amendments  article  Records,  vol.  17, 

294;  Valle  r.  Fleming,  19  Mo.  454.  p.  914  et  seq. 

An  order  of  resale  is  equivalent  to  7.  Perkins   v,  Gridley,   50  Cal.   97; 

an  order  disapproving  the  sale.     Duval  Matter    of   Durham,  49  Cal.   490,   in 

7f.   Planters',  etc..  Bank,   10  Ala.  636;  which   latter  case   the   property    was 

Baker  v.  Henry,  63  Mo.  517.  not  sold   at   public  auction,   but  had 

Statement  of  Grounds. —  The  order  con-  been  confirmed  without  notice  of  hear- 
firming  or  refusing  to  confirm  a  sale  ing  as  required  by  statute  in  such 
need  not  state  the  reasons  governing  cases,  and  it  was  held  competent  for 
the  action  of  the  court.  Divist/.  Stew-  the  court- to  annul  the  order  of  con- 
art.  4  Tex.  223.  firmation  whenever  its  attention  was 

3.  Buntin    v.   Root,   66   Minn.  454,  called   to  the  circumstance    that  the 

where  the  court  said:    **  The  fact  that  order  was  thus  made  without  acquisi- 

a  vague  and  indefinite  description  was  tion  of  jurisdiction  over  the  persons 
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pufxrhaser  refuses  to  pay  the  purchase  money  *  or  where  there  ia  a 
fatal  defect  in  the  order  of  sale.*  And  it  has  been  broadly 
declared  that  the  court  has  inherent  power  to  rescind  an  order  of 
confirmation  obtained  by  deceit  and  imposition,  or  founded  upon 
honest  mistake,  provided  the  application  to  revoke  be  made 
within  a  reasonable  time  and  under  proper  circumstances.^ 

/.  Appeals.  — Orders  confirming  sales*  or  vacating  sales,  or 
refusing  confirmation  *  or  vacating  orders  of  confirmation,^  pr 

iqterestcd;    People    v.    Cunningham,  117,  33  Minq.  94,  it  was  held  that  the 

(Idaho  i8qS)  53  Pac.  Rep.  451,  where  court  had  no  jurisdiction  to  set  fiside 

the  sale  was  not  reported  in  writing  the  proceedings  after  confirmation  and 

and  under  oath  a3  required  by  statute,  execution   of  deed    to   the  purchaser, 

and     the    order  of  confirmation    was  See  also  Garner  z/.  Tucker,  61  Mo.  427; 

therefore  void.  Rawls   i\    Carter,    119   N.    Car.    596; 

1«  Taylor  v,   Hosick,    13    Kan.    528,  Betts  v,  Shotton,   27  Wis.   669.     Com* 

where  the  court  said  that  it  was  a  self-  pare  Johnson's   Appeal,    114    Pa.   St. 

evident  proposition,  and  that  '*  when  a  132. 

court  has  erroneously  or  unadvisedly  4.  Alabama,  —  Field    r.    Gamble,  47 

confirmed  a  sale,  it  undoubtedly  has  Ala.  443;  Kitchell  v.  Irby,  42  Ala.  447; 

the    power    to    set    the    confirmation  Hoard  c/,  Hoard,  41  Ala.  590. 

aside."  California,  —  Matter  of  Pearsons,  98 

At  a  tt^biequent    Tdnii.  —  *'As    con-  Cal.  603;    Matter  of  Burton,  105  Cal. 

firmaiion  is  always  made  on  the  im-  353. 

plied  condition  that  the  purchase  Illinois. — Allen  v.  Shepard,  87  III. 
money  will  be  paid  according  to  the  3^1  holding  that  on  such  appeal  no 
terms  of  sale,  a  decree  of  confirmation  question  can  be  raised  as  to  the  pro- 
can  beset  aside  or  lifted  notwilhstand-  priety  of  the  order  of  sale  or  the  jus- 
ing  the  term  at  which  the  d:^cree  was  tice  and  legality  of  the  debts  allowed 
made,  as  in  this  case,  has  passed."  against  the  estate. 
Smith's  Estate,  179  Pa.  St.  208,  See  Missouri, — Tutt  v,  Boyer,  51  Mo. 
als3  .McRee's  Estate,  6  Phila.  (Pa.)  75.  425;  Hesche  v.  Schneclco,  73  Mo.  App. 
22  Leg.  Int.  (Pa.)  389.  612;    Murphy   r/.  De  France,  105  Mo. 

2.  Blythe  v.  Hoots,  72  N.  Car.  575.  53:  Jackson  v,  Magruder,  51  Mo.  55; 

8.  Montgomery    v,    Williamson,    37  Wolff  v.  Wohlien,  32  Mo.  124;  Wilson 

Md.    429.     See   also   Connaughton    v.  r.  Brown,  21  N)o.  410. 

Bsrnard, '84  Md.  590;  Planters'  Bank  Montana, —  Broadwater  v.  RichardS| 

V.    Neely,    7    How.    (Miss.)     80;     De  4  Mont.  80. 

Haven's  Appeal,  106  pa.  St.  612;  Wil-  New  Jersey,  —  McDonald  v,  Hutton, 

liams's  Estate.  140  Pa.  St.  187,  8  N.  J.  Ea.  473. 

After  Expiration  of  Term.  —  In  Turn-  Pennsylvania*  —  Snodgrass's  Appeal, 

bull  V.  Endicott,  3  Smed.  &  M«  (Miss.)  96  Pa.  St.  420;  Breil's  Appeal,  24  Pa. 

302,   it   i¥as   held   that   the  court  had  St.  511. 

power  to  set  aside  a  confirmation  of  Gim/ar^  Matter  of  Campau,  48  Mich, 

sale  for  fraud  in  the  sale,  upon  appli-  236. 

cation  made  at  the  same  term,  but  not  6.  Matter  of    Devinc:nxi,    I19  Cal. 

upon  application  at  a  subsequent  term.  49S,    Warehime  v.  Graf,   83   Md.   98; 

See  Grindrod's  Estate,  140  Pa.  St.  161;  Turnbull  v.   Endicott,  3  Smed.  &  M. 

and  to  the  point  that  after  confirmation  (Miss.)  302;  Stnith  v.  Densoq,  2  Smed. 

and   the   lapse   of   the    term  the  only  &  M.  (Miss.)  326:  Henry  v.  McKerlie, 

remedy  for  fraud  is  in  equity,  see  Smith  78  Mo.  416;   Delaplaine  v,  Lawrence, 

V.  Chew,  35  Miss.  153.  10  Pfiige  (N.  Y.)  602,  j  N.  Y,  301;  GiJ- 

In  Lander  v,  Abrahamson,  34  Neb.  christ   v,    Rea,   9    Paige    (N,    VO  66; 

553,  it  was  held  that  a  petition  to  set  Bowers's  Appeal,  84  Pa.  St.  3x1:  Has- 

aside  an  order  of  confirmation  at  a  sub-  lage*s  Appeal,  37  Pa.  St.  440:  Hirsh- 

sequent  term  on  the  ground  of  fraud  field  v.   Davis,  43  Tex.  155;  Wells  v, 

must  show  that  the  order  is  fraudu-  Mills,  22 Tex.  302;  Davis  v.  Stewart,  4 

lent  and   wrong  and   that   there   is  a  Tex.  223;  Yerby  v.  Hill,  ;6  Tex,  377. 

valid  defense  to  the  proceedings.  6.  Boland's    Estate,     55    Cal,    3x0; 

In  State  v.   Prob.ite  Ct.,  19  Minn.  Lovinier  v.   Pearce,   70  N.  Car.  167; 

19  Encyc,  PI.  &  Pr.  —  58  918  Volume  XIX. 


8alM  of  Bealty 


SETTLEMENT  OF 


nndor  Order  of  Court. 


directing  a  conveyance  to  be  executed,*  are  usually  appealable 
by  any  party  aggrieved.* 

16.  Order  of  Eesale.  —  If  no  sale  is  effected  by  reason  of  the 
want  of  bidders,'  or  where  for  any  cause  the  court  declines  to 
confirm  the  sale,  a  resale  may  be  ordered,  and  such  resale  should 
be  advertised  and  conducted  in  the  same  manner  as  the  original 
sale.* 

16.  Eemedy  Against  Delinquent  Pnrchaser  — ^.  Resale  and 
Action  for  Deficiency  —  Besaie  at  Bidder's  BUk.  —  If  the  suc- 
cessful bidder  fails  to  complete  his  purchase  by  complying  with 
the  terms  thereof  the  court  may  order  the  land  resold  at  his 
risk,*  and  the  right  thus  to  resell  may  be  exercised  without  any 


Hyman  v.  Jarnigan,  65  N.  Car.  96; 
Beits  V.  Shotton,  27  Wis.  667. 

Contra  in  Pennsylvania.  —  Williams's 
Estate,  140  Pa.  St.  187. 

1.  Anderson  v.  Bradley,  66  Ala.  263. 
an  appeal   by   the    heirs;     Matter  of 


N.  C.  (Pa.)  637,  holding  that  in  such  a 
case  the  property  may  be  put  up  again 
for  r>ale  without  an  alias  order:  Bur- 
gett  V.  Apperson,  52  Ark.  213. 

4.  Alabama.  —  Howison    v.    Oakley, 
118  Ala.  215;  Cruikshank  v.  Lultrell, 


Lewis.  39  Cal.  306,  an  appeal  by  the    67  Ala.  318;  McCuUy  v.  Chapman,  58 


administrator. 

2.  PartiM  Aggrieved  —  Appeal  from 
Order  of  Confirmation,  —  Kitchell  v. 
Irby,  42  Ala.  447,  holding  that  an  ad- 
ministrator might  appeal  from  an  order 
confirming  a  sale  made  by  his  prede- 
cessor and  that  the  heirs  were  neces- 
sary parties  to  the  appeal;  England  v. 
McLaughlin,  35  Ala.  590,  holding  that 
the  heirs  were  necessary  parties  to  an 
appeal  by  the  purchaser;  Matter  of 
Pearsons,  98  Cal.  603,  holding  that 
the  purchaser  may  appeal;  Rucker  v. 
Dyer,  44  Miss.  591,  an  appeal  by  the 
purchaser.  But  see  Levy  v.  Riley,  4 
Oregon  392,  holding  that  a  purchaser 
cannot  appeal  from  an  order  of  con- 
firmation. 

Appeal  from  Order  Vacating  Sale  or 
Refusing  Confirmation.  —  Matter  of 
Devincenzi,  119  Cal.  498.  an  appeal  by 
the  administrator;  Warehime  ?;.  Graf, 
83  Md.  98,  an  appeal  by  the  executor; 
D^laplaine  v.  Lawrence,  10  Paige  (N. 


Ala.  325;  Field  v.  Gamble,  47  Ala.  443. 

California,  —  Perkins  v.  Gridley.  50 
Cal.  97;  Matter  of  Durham,  49  Cal. 
490;  Griffin  v.  Warner,  48  Cal.  383. 

Kansas,  —  Taylor  v.  Hosick,  13  Kan. 
518. 

Michigan. — Walton  v.  Torre y,  Harr. 
(Mich.)  259. 

Mississippi,  —  Pearson  v.  Moreland, 
7  Smed.  &  W.  (Miss.)  609,  holding  that 
if  the  sale  was  fraudulently  made  a  re- 
sale may  be  ordered  without  notice  to 
the  fraudulent  purchaser. 

Missouri,  —  Greffet  v,  Willman,  114 
Mo.  106. 

New  Jersey, — Wanzer  v.  Eld  ridge, 
33  N.  J.  Eq.  511. 

N^ew  York.  —  Delaplaine  v,  Law- 
rence, 3  N.  Y.  301;  Matter  of  McFeeley, 
2  Redf.  (N.  Y.)  541. 

North  Carolina, —  Loviniert/.  Pearce, 
70  N.  Car.  167;  Hudson  v.  Coble,  97 
N.  Car.  260. 

See  also  infra ^  VI L  16.  a,  Resale  and 


Y.)  602,  holding  that  the  purchaser  or    Action  for  Deficiency, 


any  other  person  aggrieved  may  ap- 
peal; Davis  7\  Stewart,  4  Tex.  223, 
holding  that  the  purchaser  may  ap- 
peal. 

Appeal  from  Order  Vacating  Con- 
firmation.—  Boland's  Estate,  55  Cal. 
310,  holding  that  the  purchaser  was  a 
paity  aggrieved;  to  which  point  see 
also  Betts  v.  Shotton,  27  Wis.  667. 

3.  Trumble  v.  Williams,  18  Neb.  144, 
holding  that  a  new  order  to  sell  may 
be  granted  without  filing  a  new  peti- 
tion therefor.  Seymour  v.  Ricketts, 
21  Neb.  240;    Murphy's  Estate,  i  W. 


6.  Howison  v.  Oakley,  iiS  Ala.  215; 
McCully  V.  Chapman,  58  Ala.  325; 
Brummagim  v.  Ambrose,  48  Cal.  366; 
Sproull  V.  Seay.  74  Ga.  676;  Alexander 
V.  Herring,  54  Ga.  200;  Landry  v.  Con- 
nely,  4  Rob.  (La.)  127;  Sch Wallenberg 
V.  Jennings,  43  Md.  554;  Cobb  v. 
Wood,  8  Cush.  (Mass.)  228;  Mount  v. 
Brown,  33  Miss.  566;  Hudson  v.  Coble. 
97  N.  Car.  260;  Smith's  Ksiaie.  179  Pa. 
St.  208:  Dawson  v.  Millec.  20  Tex.  171; 
Sypert  v.  McCowen,  2S  Tex  635,  See 
also  Matter  of  Meyer,  177  Pa.  .Si.  450. 
In   some  of   the  preceding   cases  the 
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condition  to  that  effect  in  the  first  order  of  sale,  or  in  the  order 
of  resale,  or  in  the  terms  announced  at  the  original  sale.^  If  a 
smaller  price  be  brought  at  the  second  sale  the  difference  between 
the  amount  bid  at  the  first  sale  and  the  price  brought  at  the 
second,  together  with  the  expenses  of  the  second  sale,  may  be 
recovered  by  an  action  at  law  against  the  first  purchaser.* 

authority  to  resell  at  the  purchaser's  i7q  Pa.  St.  208;  Akin  v.  Horn,  2  Tex. 
risk  was  conferred  by  statute,  but  in  App.  Civ.  Cas.,  g  11;  Short  v.  Ram- 
others  it  was  implied.  sey,  18  Tex.  397. 

Repeated  Beealee.  —  If  the  bidder  at  a  Seeale  for  Greater  Price.  ^  In  Mealey 
resale  does  not  comply  with  his  bid,  v.  Page.  41  Md.  172,  it  was  held  thai  if 
the  property  may  be  again  sold  at  the  the  resale  at  risk  brings  a  price  in  ex- 
first  purchaser's  risk.  Sproull  z/.  Seay,  cess  of  the  original  bid.  the  first  pur- 
74  Ga.  676.  chaser  is  entitled  to  the  difference  after 

Beeale   Without  Further  Order. —  In  deducting  the  expenses  attending  the 

Le  Moyne  v.  Harding,  132  111.  29,  the  resale,  and  may  recover  the  excess  by 

court  remarked  that  a  resale  might  be  petition  in  the  Orphans'  Court, 

made  perhaps  without  a  further  order  Aoorual  of  Bight  to  Sue.  —  If  the  pur- 

from  the  court.     In  Duncan  V.  Armani,  chaser  refuses  to  complete  his  purchase 

3  La.  Ann.  84,  and  Campbell  z'.  Owens,  by  giving   bond  and  security  as  re- 

32  La.  Ann.  265,  ii  was  held  that  no  quired  by  the  terms  of  sale,  he  may  be 
new  order  was  necessary  to  authorize  sued  for  the  deficiency  on  a  resale 
a  resale.     See  also  Wanzer  v,  Eldridge,  without  wailing  until  the  expiration  of 

33  M.  J.  Eq.  511;  Sypert  v.  McCowen,  the  credit  on  the  first  sale.  The  action 
28  Tex.  635;  Short  v,  Ramsey,  18  Tex.  in  such  a  case  is  not  on  the  contract  of 
397.  purchase,  but  for  damages  occasioned 

1,  Howison  V.  Oakley,  118  Ala.  237,  by  failure  to  complete  it.     Mount  v, 

holding  that  it  is  "  a  condition  of  every  Brown,  33  Miss.  566. 

judicial  sale  implied  by  law."     Rut  Bemedy  by  Kotion  in  Proeeeding.  —  In 

see  Greenwalt  v,  McClure,  7  III.  App.  Hudson   v.  Coble,  97  N.  Car.  260,  it 

152,  to  the  point  that  the  order  of  re-  was  held  that  an  action  would  not  lie 

sale  should  direct  that  it  be  made  at  to  recover  the  deficiency  on  a  resale, 

the  bidder's  risk  and  expense;  and  Mc-  but  that  the  remedy  was  by  a  motion 

Guinness  v.   Whalen,    16    R.   I.   558,  in  the  cause. 

holding  that  the  first  purchaser  could  Conditioae  and  Qnalifloatione  of 
not  be  made  liable  for  the  deficiency  Liability.  — "  The  implied  condition  of 
on  a  resale  unless  it  was  a  condition  of  a  judicial  sale  that  the  purchaser  shall 
the  original  sale  that  the  land  should  be  responsible  for  the  loss  occasioned 
be  resold  in  case  of  default;  the  court  by  a  resale  made  necessary  by  his  de- 
said  that  in  Rhode  Island  an  admin-  fault  is  itself  subject  to  the  condition 
istrator's  sale  is  not  a  judicial  sale  that  the  second  sale  shall  be  upon  the 
nor  an  oflicial  sale,  and  a  defaulting  same  terms  as  the  first — or  at  least 
purchaser  of  lands  sold  ty  an  adminis-  upon  terms  equally  beneficial  to  the 
trator  is  not  liable  on  an  implied  con-  first  purchaser  —  and  that  it  shall  not 
tract  for  the  deficiency  arising  from  a  be  delayed  for  an  unreasonable  time, 
resale,  there  being  no  statute  creating  or,  if  upon  different  terms,  or  after  an 
such  liability.  unreasonable  delay,  that  injury  be  not 

8.  Howisan  v,  Oakley,  118  Ala.  215,  caused  thereby  to  the  first  purchaser, 
where  the  several  counts  of  the  dec-  Such  a  condition  precedent  to  his 
laration  are  set  forth  in  full  in  the  liability  is  manifestly  within  the  con- 
report  of  the  case:  Brummagim  v.  lemplation  of  the  parties,  and  both 
Ambrose,  48  Cal.  366;  Saunders  V  Bell,  reason  and  justice  demand  that  if, 
56  Ga.  442;  SprouU  v,  Seay,  74  Ga.  without  the  consent  of  the  first  pur- 
676;  Alexandert^.  Herring,  54 Ga.  200;  chaser,  the  second  sale  shall  be  made 
Etheil  t/.  Nichols,  i  Idaho  741;  Tilton  upon  different  and  less  beneficial 
V.  Pearson,  67  111.  App.  372;  Le  Moyne  terms,  or  after  unreasonable  delay, 
fr.  Harding,  132  111.  23;  Duncan  v,  and  injury  be  thereby  caused  to  the 
Armani.  3  La.  Ann.  84;  Cobb  v.  Wood,  first  purchaser  by  reason  of  the  reduced 
8  Cush.  (Mass.)  228;  Stryker  v.  Van-  price  brought  at  the  second  sale, 
derbill,  27  N.  J.  L.  68;  Smith's  Estate,  owing  to  the  change  of  terms  or  delay, 
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Aetion  for  Defidenoj  —  Party  PWntift  — The  action  should  ordinarily 
be  brought  in  the  nan\e  of  the  personal  representative  of  the 
decedent,*  who  may  sue  individually  or  in  bis  representative 
capacity  at  his  option.* 

Bedaration  or  Complaint.  —  It  is  necessary  to  the  maintenance  of 
the  action  that  the  original  bid  shall  have  been  accepted  or 
approved  by  the  court,*  and  that  fact  must  be  substantially 
averred  in  the  declaration  or  complaint,*  as  well  as  every  other 
fact  which  is  contemplated  by  statute  as  a  prerequisite  to  lia- 
bility.* It  is  not  necessary  to  allege  that  the  first  sale  was  fairly 
conducted,*  nor  that  the  order  of  resale  provided  that  the  sale 
should  be  at  the  risk  of  the  defendant,*  nor  that  the  second  sale 


he  should  be  released  from  all  liability 
for  the  deficiency  arising  on  the  second 
sale;  for  there  are  no  means  of  as- 
certaining  what  the  land  would  have 
brought  at  the  second  sale  if  it  had 
been  held  on  the  same  or  equally  ben- 
eficial terms  as  the  first,  and  within  a 
reasonable  time  thereafter,  and  there- 
fore no  means  of  determining  the 
amount  to  be  paid  under  the  implied 
stipulation..  *  »  ♦  Under  these 
circumstances  the  liability  of  the  first 
purchaser  should  be  confined  to  the  ex- 
penses of  second  sale,  which  his  own 
default  made  necessary.  The  fact 
that  the  defaulting  purchaser  at  the 
first  sale  was  also  the  purchaser  at  the 
second  sale,  held  under  different  terms 
and  after  unreasonable  delay,  should 
not  make  the  above  rule  inapplicable. 
It  cannot  be  said  that  his  injury  as  the 
first  purchaser,  occasioned  by  the  de- 
lay and  (he  change  in  the  terms, 
whereby  a  reduced  price  was  brought 
at  the  second  sale,  is  offset  by  his  gain 
as  the  second  purchaser  in  procuring 
the  land  at  a  reduced  price,  and  that 
he  was  not  therefore  injured;  for  the 


properly  brought  In  the  name  of  the 
heirs,  as  they  had  the  legal  title  to  the 
land  and  were  entitled  to  the  proceeds. 
But  it  was  also  held  that  the  action 
could  have  been  maintained  in  the 
name  of  the  administrators. 

An  admin istrator^r  bcnis  non  cannot 
sue  for  the  price  of  land  sold  by  his 
predecessor  under  an  order  of  court. 
Davis  V.  Brandon,  i  How.  (Miss.)  154. 

8.  Cobb  V.  Wood,  8  Cush.  (Mass.) 
228.     See  generally  article  Executors 

AND  ADMINISTKATORS,  VOl.    8,  p.  658. 

8.  Howison  v.  Oakley,  ii8  Ala.  215; 
Greenwalt  v.  McChure,  7  111.  App.  152; 
Bradbury  v.  Reed,  23  Tex.  258.  See 
also  Hudson  v.  Coble,  97  N.  (3ar.  260. 
But  compare  Camden  v,  Mayhew,  129 
U.  S.  73. 

4.  See  the  preceding  note,  and  Howi- 
son V.  Oakley,  118  Ala.  215;  Bell  v. 
Green,  38  Ark.  78. 

5.  Thus  if  the  statute  provides  that 
where  the  purchaser  has  given  security 
which  the  court  finds  insufficient  the 
sale  shall  not  be  confirmed  until  satis- 
factory security  is  given,  and  that  it 
shall  be  vacated  if  such  further  security 


second  sale,  if  confirmed,  must  be  pre-  is  not  furnished,  the  court  is  not  justi- 

sumed    to  have   brought  a  sum   not  fied  in  ordering  a  resale  at  the  risk  of 

greatly  disproportionate   to    the    real  the  first  purchaser  until  the  latter  has 

value    of  the   land,    considering    the  had   notice  and  opportunity  to  make 

terms  and  time  of  the  sale."     Howison  the  security  satisfactory;  and  the  fact 

V.  Oakley,  n8  Ala.  239.     See  further  of  such  notice,  etc.,  must  be  averred, 

as  to  the  implied  condition   that   the  Howison  v.  Oakley,  118  Ala.  215.     See 

sale  shall  be  had  without  unreasonable  also  Tilton    v.   Pearson,  67  III.  App. 

delay,  Saunders  v.   Bell,   56  Ga.  442;  372:  Greenwalt  t^.  McClure,  7  III.  App. 

Sypert  v.  McCowen,  28Tex.  635;  Short  152. 

V.  Ramsey,  18  Tex.  397.     But  that  de-        6.  '*  If  there  was  any  fraud,  collu- 

lay  at  the  request  or  with  the  assent  of  sion,  or  unfairness  of  any  kind  in  the 

the  bidder  is  no  defense,  see  Sproull  v.  conduct  of  the  sale,  this  was  a  matter 


Seay,  74  Ga.  676. 

1.  See  Howison  v.  Oakley,  118  Ala. 
215,  where  the  sale  was  for  the  purpose 
of  equitable  division  among  the  heirs, 
and  the  court  held  that  the  action  was    App.  152. 

916 


of  defense."     Howison  v,  Oakley,  118 
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7.  Howison  v.  Oakley,  118  Ala.  215. 
But  see  Greenwalt  v,  McClure,  7  111. 
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was  upon  the  same  or  equally  beneficial  terms  as  the  first,  or 
without  unreasonable  delay.  ^ 

b.  Action  or  Summary  Proceeding.  —  If  the  purchaser  fails 
to  pay  bis  bid  the  executor  or  administrator  may  tender  a  deed 
to  him  and  sue  him  for  the  purchase  money,'  or  by  statute  in  some 
juiisdictions  the  probate  court  may  render  summary  judgment 

therefor.* 

c.  Rule  or  Suit  for  Specific  Performance.  —  Where  the 
probate  court  has  the  ordinary  power  of  a  court  of  chancery  in 
respect  of  judicial  sales  it  may  order  specific  performance  by  the 

purchaser,'*  and   in   proper   cases  specific  performance  may  be 
enforced  by  an  ordinary  suit  in  equity.* 

17.  Execution  of  Deed  under  Order  of  Conrt.  —  The  sale,  even 
after  confirmation,  does  not  divest  the  legal  title  •  of  the  heirs  or 
devisees  until  a  deed  has  been  executed  and  delivered  ^  under  an 
order  of  the  court,*  obtained  upon  application  by  the  purchaser 

1.    *  Injury  caused  by  the  chaogc  of  v,  Gibbs,  47  Ala.  ^05;  Bibb  v.  Bishop 

terms  or  unreasonable  delay  J5  a  mat-  Cobbs   Orphan    Home^   61   Ala,    326; 

ler  ot  defense,  and,  unless  it  affirma-  McNe«r  v.  WiUiams,  (Ky.  1896)  36  S. 

lively    appears    from   the    complaint,  W.  Rep.  687;  Gilbert  v.  Cooksey,  69 

should    be  set   up   by  special   plea.'*  Mo.  42;    Henry  v,  McKerljn,  78  Mo. 

Howisoa  V,  Oaicley,  118  Ala.  244.  416;   Grayson  v.  Weddle,  63  Mo.  523; 

%  Le  Moyoe  v,  Harding,  132  111.  23;  McBee  v,  Johnson,  45  Tex.  634;  Rock 

Taylor  v.  Hosick,  13  Kan.  518;  Robb  v.    Heald,   27  Tex.   523;    Banlett    v, 

V.    Mann,    ii    Pa.   St.    300;    Smith's  Cocke,    15     Tex.     471;    Grayson    u. 

Estate,  179   Pa.   St.   208;    Dawson  v,  Weddle,  80  Mo.  39,  where  the  equtta- 

MilLer.  20  Tex.  171.  ble  dtle  was  successfully  urged  as  an 

It  It  Tffivwwry  to  Avar  that  the  sale  equitable  defense  in  an  action  of  eject- 
has  been  confirmed.     Bell  z/.  Green,  38  ment  brought  hy  the  heirs. 
Ark.  78.  7.  Alabama,  —  Landford  v.  Dunklin, 

3.  Chambers  v,  Penland,  78  N.  Car.  71  Ala.  594;  Doe  v.  Hardy,  52  Ala. 
53;  Mauney  v,  Pemberton,  75  N.  Car.  291;  Dugger  v,  Tayloe,  60  Ala.  504; 
2L9.  Wallace  v.  Nichols,  56  Ala.  321;  Van 

4,  In  Smith's  Estate,  179  Pa.  St.  208,  Hoose  v.  Bush,  54  AJa.  342;  Cruik- 
the  court  said  that  "  if  the  sale  is  a  shank  v,  Luttrell,  67  Ala.  318;  Ugbr- 
good  jonej  and  part  of  the  purchase  foot  v.  Doe,  i  Ala.  475;  McCjully  v. 
moaey  has  been  paid,  specific  perform-  Cbapman,  58  Ala.  325. 

aooe  is  the  most  desirable  remedy."  Kansas.  —  Gridley  z/.  Phillips,  5  Kan. 

CatUrtt^  Cromwell  v,  Phipps,  6  Dem.  349;  Cockins  2^.  McC.urdy,4oKaQ.  758. 

(N.  Y.)  60,  where  the  court  said:     "  It  Massachusrtis,  —  lewelt  v.  Jewett,  10 

is  the  bnaioessof  the  executor  or  other  Gray  (Mass.)  31;  Macy  r.  Raymond,  9 

person  making  the  sale  to  collect  the  Pick.  (Mass.)  285. 

money  from    straxigers,   and   not  the  Missouri,  —  Wohiien    v.   Speck,    18 

surrogate's,  and  when  collected  to  pay  Mo.  561. 

it  into  court."     lo  Camden  v,  Mayhew,  Pennsylvania.  —  Demmy*s     Appeal, 

129  U.  S.  73,  which  was  not  a  probsite  43  Pa.  St.  155;  Overdeer  v.  Updegraff, 

sale,   but  a  sale   under  a  decree    in  69  Pa.  St.  jjo;  Emerick's  Estate,  173 

chancery,  the  court  said:    *'  Where  a  Pa.  St.  191;  Greenough  v.  Small,  137 

puiFchaser    refuses   without    cause   Jto  Pa.  Si.   132;    Erb  v.  Erb,  9  W.  &  S. 

make  his  bid  good,  he  may  be  com-  (Pa.)  147^ 

pelled  to  do  so  by  rule  or  attach caent  Texas,  —  Sypert    v.    McCowen^    28 

issoioigout  of  the  court  under  whose  Tex.  635;   Harris  t/.   Brower,  3  Tex. 

decree  xhe  sale  is  had."  Civ.  App.  649. 

A.  See  Dawson   v.   Miller,   20  Tex.  Compare  Hallibu.rtQn  v.  Sumner,  27 

171.  Ark.  460. 

16.  As  tP  thuAcgiUsition'Of  an  Eqxdtable  8.  Corbiit  v.   Clenny,   52  Ala.  4S0. 

Title  without  a  conveyance  see  Inma^  hi>Jding  that  an  order  to.(oinvey  before 
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or  proper  personal  representative  of  the  decedent.* 

18.  DispoBition  of  Proceeds  of  Sale.  —  After  payment  of  che  costs 

and  expenses  of  the  sale  '  and  the  discharge  of  such  liens  as  are 
divested  by  the  sale,'  the  remainder  is  appropriated  in  due  course 
of  administration,  first  to  the  purposes  only  for  which  the  sale 

was  made ;  ^  the  surplus,  if  any  there  be,  retains  the  character  of 

the  entire  purchase  money  has  been  Laird  v,  Arnold,  42  Hun  (N.  Y.)  136; 

paid  is  a  nullity;  Matter  of  Lewis,  39  Matter  of  Lamberson,  63  Barb.  (N.  Y.) 

Cal.  306;  Moody  v,  Hamilton,  22  Fla.  297;  Higbie  v.  Westlake,  14  N.  Y.  281; 

298;  Hyman  v.  Jarnigan,  65  N.   Car.  Matter  of  Fox,  92  N.  Y.  93;  Burhans 

96.     See  further  to  the  point  that  an  v.  Blanchard,  i  Den.  (N.  Y.)626;  Long 

order  for  a  conveyance  is  essential  to  v.  Olmsted,  3  Dem.  (N.  Y.)  581. 

the  validity  of  the  deed  where  the  Stat-  8.  Connecticut  Mui.  L.  Ins.   Co.  v. 

ute   requires   such  order,    Bonner    v.  Hobbs,   14   Ind.  App.  681;    Ryker  v. 

Greenlee,  6  Ala.  411;  Wiley  v.  White,  Vawter,  117  Ind.  425;  Sears  v.  Mack,  2 

2  Stew.  (Ala.)  331;  VanHoosev.  Bush,  Bradf.  (N.  Y.)  394;  Battler.  Duncan, 

54  Ala.  342;  Landford  v,  Dunklin,  71  90  N.   Car.  546;    Doan  v.  Biteley,  49 

Ala.  594;  Jones  z'.  Taylor,  7  Tex.  240;  Ohio  St.   588:   Defrect;  v.  Greenham. 

Graham   v.    Hawkins,    38    Tex.    628;  11  Ohio  St.  486;   HoUoway  v,  Stuart. 

Chase  v.  Whiting,  30  Wis.  544.  19  Ohio  St.  472;   Muskingum  Bank  v. 

Prooeedings   to    Compel  Ezecutioii    of  Carpenter,  7  Ohio  (pt.  i.)  21;  Cadmus 

Deed.  —  Mandamus  will  issue  to  com-  v.   Jackson,   52   Pa.   St.   295;  Linn  v. 

pel  the  executor  or  administrator  to  Peters,    2    Pearson   (Pa.)   169;    Foy's 

execute  a  deed  as  the  statute  requires.  Estate,  11  Phila.  (Pa.)  106,  32  Leg.  Int. 

People  V.  Cunningham,  (Idaho  1898)  53  (Pa.)    440;     Farmers*    Nat.    Bank    v. 

Pac.  Rep.  451.     But  mandamus  ma^  Green,    4    Fed.    Rep.    609.      Compare 

be  denied  where  it  would  be  inequi-  Bayless  v.  People,  56  III.  App.  55. 

table  to  grant  it.     State  z'.  Burnside,  33  4.  Alabama, — Jenks  v,   Terrell,    73 

S.  Car.  276.     And  a  court  of  equity  has  Ala.  238. 

no  power  to  grant  the  relief.     Speck  z/.  Iowa.  —  In  re  Gable,  79  Iowa  178. 

Wolilien,  22  Mo.  310.  Maine.  —  Brown    v.    Whitmore,    71 

As  to  the  Form  of  the  Beed  and  other  Me.  65. 

substantive  matters  relating  to  the  ex-  Massachusetts.  —  Brazer  v.  Dean,  15 

ecuiion  and  validity  of  the  conveyance,  Mass.    183;    Cobb  v.  Wood,  8  Cush. 

see  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  (Mass.)  228. 

t\\\^  Executors  and  Administrators^  wo\.  Mississippi. — Johnston     v.     Union 

II,  p.  1156  et  seq.  Bank,  37  Miss.  526. 

1.  See  Dugger  v.  Tayloe,  60  Ala.  504,  New  York,  —  Bloodgood  v.  Bruen,  a 
holding  that  when  application  is  made  Bradf.  (N.  Y.)  8;  Stilwell  v.  Swart- 
hy the  purchaser,  notice  to  the  admin-  hout,  81  N.  Y.  109;  Renwick  v.  Ren- 
istrator  is  indispensable;  Wallace  v.  wick,  i  Bradf.  (N.  Y.)  234;  Barnett  v. 
Nichols.  56  Ala.  321;  Wiley  v.  White,  Kincaid,  2  Lans.  (N.  Y.)  320;  Matter 
a  Stew.  (Ala.)  331,  holding  that  such  of  Woodard.  (Surrogate  Ct.)  13  N.  V. 
order  is  essential  to  the  validity  of  the  St.  Rep.  161;  Matter  of  Renwick,  2 
sale;  Bogart  v.  Bell,  112  Ala.  412;  Bradf.  (K.  Y.)  80;  Lawrence  v.  Elmea- 
Bolling  V.  Smith,  108  Ala.  411;  May  dorf,  5  Barb.  (N.  Y.)  73;  Matter  of 
V.  Marks,  74  Ala.  249;  Cruikshank  Lamberson,  63  Barb.  (N.  Y.)  297;  Si. 
V.  Luttrell,  67  Ala.  318;  McCully  v.  John's  Estate,  Tuck.  (N.  Y.)  126: 
Chapman,  58  Ala.  325:  Anderson  v.  Cook  v,  Woodard,  5  Dem.  (N.  Y.)97; 
Bradley,  66  Ala.  263:  Ligon  v.  Ligon,  Wilcox's  Estate,  (Surrogate  Ct.)  11  Civ. 
84  Ala.  555.  holding  that  when  the  ap-  Pro.  (N.  Y.)  115;  Kenyon  v.  Talbot,  a 
plication  is  made  by  the  administrator  Dem.  (N.  Y.)  549;  Breevort  v.  M'Jim- 
for  an  order  of  conveyance  to  a  pur-  sey,  i  Edw.  (N.  Y.)  551;  Tappen  v. 
chaserother  than  himself,  notice  to  the  Kain,  12  Johns.  (N.  Y.)  120. 

heirs  is  not  essential;  otherwise  where  New    Mexico,  —  Albuquerque   First 

the    administrator    is   the   purchaser;  Nat.  Bank  v.  Lee,  8  N.  Mex.  589. 

Webb  V.   Ballard,  90  Ala.   357.      See  North  Carolina,  —  Moore  v.  Ingram, 

also  the  cases  cited  in  the  preceding  91  N.  Car.  376;  Woodlief  v.  Bragg,  108 

note.  N.  Car.  571;  Wilson  r.  Bynum,  92  N. 

2.  Murray's    Estate,    18   Cal.    686;  Car.  717. 
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real  estate  and  is  distributed  accordingly.^  A  purchaser  is  not 
required  to  see  that  the  proceeds  of  the  sale  are  properly  adminis- 
tered, and  his  title  is  not  affected  by  a  misappropriation  of  the 
money  paid.* 

Appeal  from  Order  Distributing  Prooeede.  —  A  creditor  may  appeal  from 
the  order  of  distribution  notwithstanding  his  acceptance  of  a 
dividend  awarded  to  him  by  the  order.*  But  one  whose  interest 
in  the  land  was  not  affected  by  the  sale  cannot  appeal  from  the 
distribution.* 

19.  Bills  in  Equity  to  Set  Aside  Sales — a.  For  Irregulari- 
ties OR  Want  ok  Jurisdiction.  —  A  sale  will  not  be  set  aside 
upon  a  bill  in  equity  for  irregularities  in  the  proceedings  that 
do  not  amount  to  an  absence  of  jurisdiction.*  An  attack  in  that 
form  is  regarded  as  collateral  and  can  be  founded  only  on  actual  or 
constructive  fraud,*  and  where  a  sale  is  void  by  reason  of  a  want 


Pennsylvania,  —  Robinson's  Appeal, 
62  Pa.  St.  ^13;  Everman's  Appeal,  67 
Pa.  St.  335;  Emerick*s  Estate,  172  Pa. 
St.  191;  Kittera's  Estate,  17  Pa.  St. 
416;  Grove's  Appeal,  103  Pa.  St.  562; 
McGettrick's  Appeal,  98  Pa.  St.  9; 
Cramp's  Appeal,  81  Pa.  St.  90:  Ivev's 
Estate,  II  W.  N.  C.  (Pa.)  207. 

1.  Nelson  v.  Murfee,  69  Ala.  59^, 
holding,  however,  that  the  adminis- 
trator may  retain  the  share  of  an  heir 
for  a  debt  owed  by  the  latter  to  the 
decedent's  estate;  Buel's  Appeal,  60 
Conn.  63;  Cook  v.  Cook,  67  Ga.  381: 
Long  V.  Thompson,  60  111.  27;  Norton 
V,  Norton,  5  Cash.  (Mass.)  524;  Allen 
V.  Ashley  School  Fund,  102  Mass.  262; 
Clark  V,  Fredenburg,  43  Mich.  263; 
Motley  »,  Motley,  53  Neb.  375;  Lerch 
V,  Obcrly,  18  N.  J.  Eq.  575;  Arrow- 
smith  V,  Arrowsmith,  8  Hun  (N.  Y.) 
606;  Breevort  v,  M']imsey,  i  Edvv.  (N. 
Y.)  551;  Sears  v.  Mack,  2  Bradf.  (N. 
Y.)  394;  Matter  of  Igglesden,  3  Redf. 
(N.  Y.)  375;  Denton  v.  Tyson,  118  N. 
Car.  542;  Alexander  v,  Wolfe,  88  N. 
Car.  398,  holding  that  the  heirs  may 
sue  ihe  personal  representative  there- 
for [distinguished  in  Neagle  v.  Hall, 
115  N.  Car.  415];  Stecher  v.  Com.,  6 
Whart.  (Pa.)  60. 

S.  Lees  v.  Wetmore,  58  Iowa  170; 
Decker  v.  Decker,  74  Me.  465;  Grimes 
V.  Taft,  98  N.  Car.  193;  Holloway  v. 
Stuart,  19  Ohio  St.  472;  Spencer  v. 
Godfrey,  Bailey  Eq.  (S.  Car.)  468; 
Blanton  r.  Mayes,  72  Tex.  417.  See 
also  Defrees  v,  Greenham,  ir  Ohio  St. 
486.  Compare  Jewett  v,  Jewett,  lo 
Grav  (Mass.)  31. 

S.'Higbie  v.  Westlake,  14  N.  Y.  281, 
where  the  creditor  claimed  that  the 
allowance  for  expenses  was  excessive. 


4.  Swift  V,  Kennison,  39  Vt.  473. 

6.  Alabama,  —  Friedman  v.  Sham- 
blin,  117  Ala.  454;  Jones  v,  Woodstock 
Iron  Co.,  95  Ala.  551;  Watts  v.  Frazer, 
80  Ala.  186. 

California,  —  Richardson  v,  Butler, 
82  Cal.  174;  Burris  v,  Kennedy,  108 
Cal.  331. 

Florida.  —  Price  v.  Winter,  15  Fla.  66. 

Illinois.  —  McCormack  v,  Kimmel,  4 
111.  App.  121;  Moore  v,  Neil,  39  III. 
257;  Wenner  v,  Thornton,  98  111.  156. 

Iowa,  —  Spurgin  v.  Bowers,  82  Iowa 
187;  Read  v.  Howe,  39  Iowa  553. 

Michiifan,  —  Woods  v,  Monroe,  ]  7 
Mich.  238. 

Missouri.  —  Murphy  v,  De  France, 
105  Mo.  53. 

South  Carolina,  —  Hodge  v,  Fabian, 
31  S.  Car.  212. 

Texas,  —  Heath  v,  Layne,  62  Tex. 
686. 

6.  Alabama,  —  Watts  v.  Frazer,  80 
Ala.   186;  Clark  v.  Bernstein,  49  Ala> 

596. 

Arkansas.  —  Adams  v,  Thomas,  44 
Ark.  267;  Montgomery  v,  Johnson,  31 
Ark.  78. 

California, —  Richardson  v,  Butler, 
82  Cal.  174. 

Colorado.  —  Bateman  v,  Reitler,  19 
Colo.  547. 

Delaware,  —  Van  Dyke  v,  Johns,  i 
Del.  Ch.  93. 

Illinois,  —  McCormack  v,  Kimmel,  4 
III.    App.  121;    Moore  v.  Neil,  39  111. 

257. 

Iowa.  —  Spurgin  v.  Bowers,  82  Iowa 
187;  Little  V,  Sinnett,  7  Iowa  324. 

Louisiana.  —  Gibson  i'.  Foster,  2  La. 
Ann.  503. 

Xtbraska,  —  Schroeder  v,  Wilcox,  39 
Neb.  136. 
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bf  jurisdiction  apparent  on  the  face  of  the  record,  the  remedy  at 
law  IB  adequate^  and  therefore  chancery  will  not  interfere.* 

i.  For  Fraud  in  Fact.  —  Where  a  probate  sale  or  the  pro- 
ceedings on  which  it  is  based  are  tainted  with  actual  fraud,  the 
sale  is  not  void,*  but  a  court  of  equity  will  set  it  aside  or  grant 
other  appropriate  relief  *  upon  a  bill  filed  within  a  reasonable 
time,*  by  parties  pnejudited,*  as  against  all  who  participated  in 


New  York,  —  Woodrufif  v.  Cook,  2 
Edw.  (rl.  V.>  259. 

Texas,  —  Murchison  v.  White,  54 
Tex.  78. 

1.  Wilts  V.  Fraier,  ^  Ala.  i86; 
Tyson  v.  Bro#n,  64  Ala.  244;  Sloan  v, 
Sloan,  25  Fla.  54;  State  Bank  v.  White, 
23  Mo.  342:  Mawhorter  v,  Armstrong, 
16  Ohho  18B.  See  Also  Smith  v.  Btan- 
non,  99  Ala.  445.     But  compare  Morris 


V,    Hogle,    37    111.   I50;   Thofntoii  v.    62  Wis  434. 


Texas.  —  McCampbfell  v,  Darst,  73 
Tex.  410;  Storcr  ^.  Lane,  1  Tex.  Civ. 
A  pp.  250;  Martin  v,  Robinson,  67  Tex. 
366;  Fisher  »/.  Wood,  65  Tex.  I99;  Mc- 
Cown  t/.  Foster,  33  Tex.  24!;  Cochran 
V.  Thompson,  18  Tex.  652;  McGaffey 
z/.  Millard,  17  Tex.  365;  McMahan  v. 
Rice,  16  Tex.  335;  Finch  r.  Edmonson, 
9  Tex.  504. 

JViscofisin.  —  Hoffman  v.  Wheelock, 


Mulquinne,  12  Iowa  549;  Good  f.  Mor- 
ley,  2d  Iowa  18S;  Sivley  v.  Summers, 
57  Miss.  ^t2\  Jayne  v.  Boisgerard,  39 
Miss.  796,  holding  that  a  sale  made 
undeV  a  void  ordet  !s  a  cloud  on  the 


Unucd  States.  —  Johnson  v.  Waters, 
lit  U.S.  640. 

As  to  ^91iat  ObiistittttM  Fraud  sufficient 
as  a  ground  for  relief,  see  Atn.  and 
Eng.    Encyc.   of    Law  (2d  ed.),    title 


title  which  may  be  removicd  in  a  suit  Executors  and  Admifristrafdrs^  vol.  Ii, 

in  equiiy  by  the   heirs;    Callahan   v.  p.  1128;   Walts  i.  Fraier,  So  AIli.  186; 

iP'lafetr,  49  La.  Ann.  237;  Pfarr  v.  Bel-  Gordon  v.  Gordoti     5  N.  H.  401. 
mont,  39  La.  Ann.  294.  VL  the  Sale  Hei  Hot  Been  Confirmed  the 

8.  Blanchard  v.  Webster,  62  K.   H.  jurisdiclioti  of  the  probate  court  to  set 

467;    Tod^    V.  Willie,    6^    Tex.    704;  it  aside  for  fraud  is  exclusive  And  a 

Palmerton  v.  Hoop,  131  Ind.  28,  hold-  bill  In  equiiy  for  that  purpbse  cannot 

ing  thai  the  ^at-e   may  be   ratified  by  be  ma.intaitied.     Hart  t^.  Hart,  39  Miss, 

accept atoce  and  retention  of  ihe  pro-  221. 

ceeds  by  a  party  who  would  otherwise        4.  Belief  Hay  Be  Barred  by  Loehei.— 

hatlfe  a  riglit  to  reUef;  on  which  point  Goodbody   v.  Goodbody,  95    III.   4^6; 

see  also  Sager  v.   Mead.   171   Pa.  St.  Kellogg  v.  Wilson,  89  ill.  357;  Klem- 


349;  Peat-sott  «'.  Burditt,  2t)  Tex.  157. 

3.  Alabama,  —  Tillman  v.  Thomas, 
$7  Ala.  321. 

Arkansas,  —  Adams  v,  Toomer,  44 
Ark.  271. 


ecke  V.  Woodward,  42  Tex.  311; 
Badger  v.  Badger.  2  Cliff.  (U.  S.)  137. 
See  also  Wilson  v.  Keilogig,  77  III.  47. 
In  the  following  cases  the  sti(t  was 
held  to  have  been  seasonably  brought: 


CaUfoTHia,  —  Bergin    v.  Halght,  99    McCampbell   v.  Durst,   73  Tex.  410; 


Cal.  52. 

Geoy^iA.  —  Mc Arthur  v,  Matthewson, 
67  Ga.  I34» 

Illinois,  —  Ingalls  v,  Rowell,  149  111. 
163;  Whhlock  V,  McClusky,  91  111.  582. 
See  also  Griswold  v.  Hicks,  132  III. 
494. 

Indiana, — Jones  v,  French,  92  Ind, 

138. 

Kentucky,  —  McQueen  ».  McDaniel, 
(Ky.  1897)  38  S.  W.  Rep.  88b. 

Mississippi,  —  G'raYit  v,  Lloyd,  12 
Smed.  &  M.  (Miss.)  191;  Williamson  v. 


Ingalls  V,  Rowell,  149  111.  163;  Fisher 
V.  Wood,  65  Tex.  199. 

6.  The  suit  rs  ordinarily  brought  by 
the  heirs  or  devisees,  in  which  case 
all  of  them  should  foe  made  parties 
by  name  if  they  are  known  and  are 
not  too  numerous.  Hoe  v,  Wilson,  9 
Wall.  (U.  S.)  501. 

In  Toid  V,  Willis,  f^  Tex.  704,  it 
was  held  that  suit  might  be  maintained 
by  the  administrator  de  bonis  *ton.  See 
also  Giddings  tf.  Steele,  28  Tex.  732; 
Pearson  v.  Burditt,  26  Tex.  157-  Coch- 


Williattison,  3  Smed.  &  M.  (Miss.)  715.  ran  t,  Thompson.  18  Tex.  652. 

Afissouri,  — State  Bank  v.  White,  23  For  a  case  granting  relief  at  the  stiit 

Mo.  342;  Hull  V.  Voorhis,  45  Mo.  555.  of  a  creditor,  see  Scale  Bank  v.  White, 

Neiv  Jersey,  —  Lawson   v,  Acton,  57  23  Mo.  342;  with  which  case  comfare 

^,  }.  £().  107.  Bland  v,  Muncasier,  24  Miss.  62. 
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the  fraud  or  acquired  title  with  notice  thereof.*  The  facts  con- 
stituting the  fraud  must  be  distinctly  alleged  '  and  the  defend- 
ant's connection  therewith  clearly  averred.* 

€.  For  Fraud  in  Law  —  Purchase   by    Executor   or 

Administrator.  —  where  the  judge  of  Probate  If  Interested  in  the  Purohaee, 
the  sale  is  fraudulent  in  law.^ 

If  fttt  Eieoutor  or  Adttii^traur  Fntohaiei,  either  directly  or  indirectly, 
at  his  own  sale,  the  sale  is  not  void,*  and  cannot  be  collaterally 
attacked  in  an  action  at  law.^  But  even  where  there  was  no 
actual  fraud  a  court  of  chancery  will  set  it  aside  ^  upon  a  bill 


1.  The  title  of  hona  fide  purchasers 
without  notice  or  knowledge  of  the 
fraud  will  be  protected.  Adacns  v. 
Thomas,  44  Ark.  267;  King  v.  Caban- 
iss,  %i  Ga.  661;  Myer  v.  McDougal,  47 
III.  378;  King  V.  Nuniu  99  Mich.  590; 
Lawson  v,  Acton,  57  N.  J.  Eq.  107; 
Cascadeti   v.    Cascaden,    140    Pa.    St« 


Pennsylvania^  —  I^i£K  «'.  Schweitzer, 
170  Pa.  St.  549:  BeesoD  v.  BeesoD,  9 
Pa,  St.  27Q. 

South  Carolina,  —  Black  v.  Cbilds,  14 
S.  Car.  312. 

Wisconsin,  —  Melms  v.  Pabst  Brew- 
ing Co.,  93  Wis.  153. 

6.  Harrington  .v.    Brown,    5    Pick. 


140;  Martin  v.  Robinson,  67  Tex.  368;    (Mass.)  519;  McAnulty  v,  Hodges,  33 


McCown  9.  Foster,  33  Tex.  341;  Pear- 
son V,  Burditt,  26  Tex.  157;  George  v. 
Watson,  iq  Tex.  354. 

2.  Burris  v,  Kennedy,  108  Cal»  331; 
Burris  v,  Adams,  96  Cal.  664.  See 
generally  article  Fraud,  vol.  9,  p.  675. 

If  the  facts  alleged  coastitute  fraud, 
it  is  unnecessary  to  charge  fraud  as  a 
conclusion.  Storer  v.  Lane,  1  Tex. 
Civ.  App.  250;  McMahan  v.  Rice,  16 
Tex.  335. 

8.  Casoaden  v,  Cascaden .  140  Pa.  St. 
140;  George  v,  Watson.  19  Tex.  354. 


Miss.    579;   Dodd   v.   Tern  pieman,   76 
Tex.  57. 

Thus  the  sale  cannot  be  overthrown 
in  ao  action  ^i  the  heirs  to  recover  the 
land.  Whi-e  z\  Moss,  67  Ga,  89;  Doe 
V.  Harvey:  3  Ind.  104;  Decker  v. 
Decker  74  Me.  465;  Yeackel  v.  Litch- 
field, 13  Allen  (Mass.)  417;  Grayson  v. 
Weddle.  63  Mo»  523;  Den  v.  Newark 
India  Rubber  Co.,  24  N.  J.  L.  467  [con- 
tra Den  V,  Hammel,  18  N.  J.  L.  73], 
See,  however,  Remick  v.  Bulterfield, 
31  N.  H.  70;  Hamblin  v,  Warnecke,  31 


4.  Walton  v.  Tjrrey.  Harr.  (Mich.)    Tex.  91. 
S59,  where  the  sale  was  sec  aside  and        Contra.  —  Forbes  v.    Halsey,   26   N. 
a  resale  ordered  under  the  direction  of    Y.  53;  Terwilliger  v.  Brown,  44  N.  Y. 


tbe  Court  of  Chancery.  See  also  Liv- 
ingston «?.  Cochran,  33  Ark  301;  Baccx* 
tf,  Morri&on.  57  Mo  68. 

6.  'Zalifomia,  —  Bu-n  b  v.  Kennedy, 
108  Cal   33' 

Georgia,  —  White  v.  Moss,  67  Ga.  89; 
Thornton  v.  Willis,  05  Ga.  184;  Worthy 
z  Johnson,  H  Ga.  236. 

llUnois, —  Thom  v  M^Culium,  6  IIU 
614. 

Indiana.  —  Axton  v.  Carter.  141  Ind^ 
672;  Palmerton  v,  Hoo{\  131  Ind.  23. 

Massac kusetts,  —  Ives  v,   Ashley,  97 


Mass.  198;  Robbins  v.  Bates,  4  Cu&h.     Ark.  548. 


237,  where  the  statute  provided  I  hat 
such  a  sale  should  he  '*  void.'*  But 
om^t%(  Woodruff  v.  Cook,  2  Edw.  (N. 
\,)  259;  Roulston  V.  Roulston,  64  N. 
Y.  654;  People  V.  Open  Board  of  Stock 
Brokers  Bldg.  Co.,  92  N.  Y.  98;  and 
comments  on  the  first  two  New  York 
cases  above  cited,  in  Melms  v,  Pabst 
Brewing  Co.,  93  Wis.  164,  a  case  aris" 
ing  under  a  statute  in  the  same  terms. 

7.  Alabama.  —  Payne  v.  Turner,  36 
Ala.  623. 

Arkansas.  —  Griffith  v,  Maxfield,  63 


(Mass^)  104;  Litchfield  v.  Cud  worth,  15 
Pick. (Mass.)  23;  Harringtons  Brown, 
5  Pick.  (Mass.)  519. 

Mississippi.  —  McAnalty  v.  Hodges, 
33  Miss.  579. 

Missouri^  —  Mitchell   v.   McMullen, 

59  Mo.  252- 

N^rih  Carolines  —  Highsmith  v. 
Whiteharst,  lao  N.  Car.  123. 


Illinois.  —  Elting  v.  Biggsville  First 
Nat.  Bank,  173  111.  368;  0*Connor  v. 
Mahoney,  159  111.  69;  Lagger  v.  Mutual 
Union  Loan,  etc.,  Assoc.,  146  III.  283; 
Borders  v.  Murphy,  125  111.  577;  Kruse 
V.  SteffenSy  47  111.  112;  Thorp  v,  Mc- 
CuUum,  6  111.  614. 

Indiana,  —  Potter  v.  Smith,  36  Ind. 
231;  Shaw  V,  Swift,  i  Ind.  565. 
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filed  within  a  reasonable  time  ■  by  heirs  or  others  having  sufficient 
interest  who  have  not  ratified  the  transaction,'  or  the  court  will 
grant  such  other  or  further  relief  as  may  be  appropriate  in  the 
particular  circumstances.'     Relief  will  be  granted  against  parties 

I^r^i)a,  —  Read  v,  Howe,  39  Iowa  553.  authorized  and   regulated  by  statute 

Kentucky,  —  McQueen  z\  McDaniel,  in  some  jurisdictions.    See  Am.  and 

(Ky.   1897)  38  S.  W.  Rep.  880:  Good-  Eng.   Encyc.   of    Law  (2d    ed.),   liile 

ridge  v.  Fitch,  9  B.  Mon.  (Ky.)  562.  Executors  and  Administrators^  vol.  11, 

Louisiana,  —  Macarty  v.  Bond,  9  La.  p.  1147. 

351.  1.  LaohM. —  Heirs   or  others    who 

Maine,  —  Decker  v.  Decker,  74  Me.  elect  to  avoid   a  sale  on  the  ground 

465.  that  the  land  was  purchased  directly 

Maryland,  —  Conway    v.    Green,    i  or  indirectly  by  the  administrator  must 

Flar.  &  J.  (Md.)  151.  proceed    within    a    reasonable    time. 

Massachusetts,  —  Yeackel    v,    Litch-  Candler  v,  Clarke,  90  Ga.  550;  Kelly 

field,  13  Allen  (Mass.)  417;  Robbins  ?/.  v.   Walker,   91   Ga.    199;    Rudolph   v. 

Kales,  4  Cush.  (Mass.)  104;  Blood  v.  Underwood,  88  Ga.  664;    Fleming  7. 

lliyman,  13  Met.  (Mass.)  231.  Foran,  12  Ga.   594,  holding  that  what 

Michigan,  —  Beaubien   v,   Poupard,  is  a  reasonable  time  depends  on  the 

Harr  (Mich.)  206.      *  circumstances  of  each  particular  case; 

Mississippi,  —  Baines   v,    M'Gee,    i  Hawkins    v,     Ragan,     20     Ind.    193; 

Smed.  &  M.  (Miss.)  208.  Yeackel  v,  Litchfield,  13  Allen  (Mass.) 

Missouri.  —  Mitchell    v,   McMullen,  417;  Robbins  v.  Bates,  4  Cush.  (Mass.) 

59  Mo.  252.  105;    Egan    v,   Grece,    79  Mich.  629; 

New  Jersey,  —  Wortman  v.  Skinner,  Dawkins  v,  Dawkins,  104  N.  Car.  301; 

12  N.  J.  Eq.  358.  Kruse  v,  Steffens,  47  111.  112,  where, 

N'ew  York,  —  Terwilliger  v.  Brown,  under  the  circumstances  of  the  case. 

44  N.   Y.   237;    Woodruff  v.  Cook,  2  the  time  was  held  reasonable;  Melms 
Ed  IV.  (N.  Y.)  259.  V,   Pabst  Brewing  Co.,   93   Wis.   153. 

jVorth  Carolina,  —  Shute  v,   Austin,  Sec  also  Edwards  v.  Moore,  99  N.  Car. 

120  N.  Car.  440;  Froneberger  T'.  Lewis,  i.    And  delay  apparently  unreasonable 

70  N.  Car.  456,  79  N.  Car.  426;  Stilly  must  be  explained  and    excused   by 

V,  Rice,  67  N.  Car.  178.  proper  allegations  in  the  bill.     Kelly 

Ohio,  —  Piatt  v.  Long  worth,  27  Ohio  v.   Walker,   91   Ga.    199;  Williams  v, 

St.    159;  Barrin^ton   v.   Alexander,   6  Rhodes,  81  111.  571. 

Ohio  St.   189;   Caldwell   v.   Caldwell,  2.  Satifloation.  —  If  one  who  has  the 

45  Ohio  St.  512;  Sheldon  v.  Newton,  3  right  to  avoid  a  sale  of  land  receives 
Ohio  St.  494.  the  proceeds  of  the  sale  or  any  part 

Pennsylvania,  —  Leeper*s     Appeal,  (hereof  with  a  knowledge  of  the  facts, 

(Pa.  z888)  14  Atl.  Rep.  331;  Beeson  v,  he  thereby  confirms  and   ratifies  the 

Beeson,  9  Pa.  St.  279.  sale  and  cannot  afterwards  avoid  it. 

South    Carolina,  —  Black  v,   Childs,  Axton  v.  Carter,  141  Ind.  672;  Palmer- 

14  S.  Car.  312.  ton  v.   Hoop,   131   Ind.   23;  Wood  v, 

Texas,  —  Dodd   v,   Templeman,    76  Nicholls,   33   La.   Ann.   744;   Scott  v. 

Tex.  57.  Gamble,  9  N.  J.  Eq.  218;  Higbsmiih 

Vermont,  —  Green   v,    Sargeant,    23  e^.  Whitehurst,  120  N.  Car.  123;  Daw- 

Vt.  466.  kins    V,   Dawkins,    104    N.   Car.   301; 

Fir^iwirt.  —  Bailey    v,   Robinson,    i  Froneberger  v.  Lewis,  79  N.  Car.  426: 

Grait.  (Va.)  4.  O'Dell  7>.  Rogers,  44  Wis.  136.     For 

Wisconsin,  —  O'Dell   v,    Rogers,   44  other  ic.%  amounting   to  ratification, 

Wis.  136;  Biron  v,  Scott,  80  Wis.  206;  see  Knox  v.  Laird,  92  Ga.  123. 

Melms  7'.  Pabst  Brewing  Co.,  93  Wis.  3.  Character  of   Belief.  —  Where  the 

153.  sale  is  set  aside,  *'  the  purchase  money 

United  States,  —  Michoud  v,  Girod,  4  must  be  refunded,  and  even  expendi- 

How.  (U.  S.)  503;  Price  v,   Morris,  5  tures  for  repairs  and  permanent  im- 

McLean  (U.  S.)  4.  provements.    In  short,  complete  equity 

Exceptions  to  the  Bnle  that  an  execu-  must  be  done   between    the    parties, 

tor  or  administrator  is  not  allowed  to  Where  the  party  applying  to  set  aside 

purchase  at  his  own  Sale  exist  in  some  such  a  sale  does  not  desire  or  is  not 

cases,   and   such    purchases  are   also  entitled  to  have  a  reconveyance,  the 
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other  than  the  administrator  or  executor  who  acquire  title  with 
notice  or  without  value,  ^  but  the  title  of  bona  fide  purchasers 
without  notice  cannot  be  disturbed.* 

Partioo.  —  In  most  cases  of  this  kind  the  bill  is  filed  by  the  heirs 
or  devisees,  but  it  may  be  maintained  by  a  creditor  of  the  estate 
whose  claim  has  been  duly  allowed;'  and  in  some  jurisdictions 
the  administrator  de  bonis  non  is  the  proper  plaintiff.*  The 
administrator  or  executor  should  be  a  party  defendant.*  But  his 
agent  who  bid  in  the  property  for  him  is  not  a  necessary  party.* 

AUegations.  —  The  constructive  fraud  must  be  shown  by  proper 
allegations.*^ 

20.  Collateral  Attack  on  Validity  of  Sale  —  a.  Want  of  Juris- 
diction. —  Where  the  court  has  no  jurisdiction  to  order  a  sale, 

relief  frequently  granted  is  to  order  the  sale  ordered  —  or  to  let  the  sale  stand 

estate  put  up  again  at  a  minimum  price  and  demand  a  full  price."  Froneberger 

of  the  sum  for  which  it  sold  at  the  first  v,  Lewis,  70  N.  Car.  456.     See  also 

sale.     If  no  one  will  give  more«  the  Froneberger  v.  Lewis,  79  N.  Car.  426; 

first  sale  is  confirmed  and  the  first  pur-  Green  %».  Sargeant,  23  Vt.  476. 

chaser  held  to  his  bargain;  but  if  an  1,  O'Connor  v.  Mahoney,  159  111.  69: 

advance  is  bid,   he  cannot  have  the  Lagger  v.    Mutual  Union  Loan,  etc., 

estate."      Yeackel    v,    Litchfield,    13  Assoc,  146  111.  283;  Chapman  v,  Sims, 

Allen  (Mass.)  417.  53   Miss.    154;     Baines    v.    M*Gee,    i 

'*  The  court  may,  on  setting  aside  Smed.  &  M.  (Miss.)  208;  Woodruff  v, 
these  sales,  and  on  ordering  a  resale,  Cook,  2  Edw.  (N.  Y.)  259. 
order  a  reference   to    the    master  to  8.  Price  v.  Winter,  15  Fla.  66;  Read 
ascertain  the  purchase  money  and  in-  v.  Howe,  39  Iowa  553;  Morrill  v.  Carr, 
terest,  the  valne  of  improvements,  if  2  La.  Ann.  S07;  Robbins  v.  Bates,  4 
any,  and  also  to  take  an  account  of  the  Cush.  (Mass.)  104;  Blood  v,  Hayman, 
rents.     And  a  decree  is  always  made  13  Met.  (Mass.)  231;  Otis  v.  Kennedy, 
to  reimburse  these  sums,  after  deduct-  107  Mich.  312;  Melms  v,  Pabst  Brew- 
ing the  value  of  the  rents,  etc.,  out  of  ing  Co.,  93  Wis.  153. 
the  amount  of  the  resale;  or,  if  there  As  to  the  SeqniiitaB  of  a  Plea  of  Bona 
is  no  resale,  then  these  sums  will  be  Fide  Pnrohaio,  see  Woodruff  v.  Cook,  2 
ordered  to  be    reimbursed,    and    the  Edw.  (N.  Y.)  259. 
premises  ought  to  be  subject  to  refund  8.  Elting  v.   Biggsville    First    Nat. 
the  amount."     Thorp  v.  McCulIum,  6  Bank,  173  111.  368.    See  also  Robbins 
111.  627.  V,  Bates,  4  Cush.  (Mass.)  104.    But  not 

For  various  applications  of  the  fore-  if  the  proceeds  of  the  sale  are  sufficient 

going  principles  of  relief  see  Lagger  v.  to  pay  the  debts  of  the  estate.     Bland 

Mutual  Union  Loan,  etc.,  Assoc,  T46  f.  Muncaster,  24  Miss.  62. 

111.  283;  Elting  z;.  Biggsville  First  Nat.  4.  Green  v.  Sargeant,  23  Vt.  466. 

Bank,  173  111.  368;  Shaw  v.  Swift,  i  5.  Herrmann  v.   Fonteliea,   29  La. 

Ind.  565;  Read  v,  Howe,  39  Iowa  553;  Ann.  502. 

Good  ridge  v.   Filch,  9  B.  Mon.  (Ky.)  6.  Stilly  v.  Rice.  67  N.  Car.  178. 

562,  Wood  V.   Nicbolls,   33  La.  Ann.  7.  Thus  where  the  grantee  of  an  heir 

744;  Walton  V.  Torrey,  Harr.  (Mich.)  brought  an  action  to  quiet  title  against 

259;     Beaubten     v.     Poupard,    Harr.  the  purchaser  and  the   administrator 

(Mich.)  206;  Chapman  v,  Sims,  53  Miss,  to  whom  the  purchaser  had  conveyed 

154;  Grant  u.   Lloyd,  12  Smed.  &  M.  the  property,  but  did  not  aver  that  the 

(Miss)  191;   Grant  v.  Hughes,  99  N.  defendant  joined  with  the   purchaser 

Car.  375:  SlUly  v.  Rice,  67  N.  Car.  178;  was  administrator  or  held  any  trust  re- 

Barrington  v.  Alexander,  6  Ohio  St.  lation    in  respect  to  the  land,  or  any 

189;  Riddle  ?/.  Roll,  24  Ohio  St.  572;  other  facts  showing  that  the  transaction 

Bailey  v.  Robinson,  i  Gratt.  (Va.)  4.  was  improper  or  fraudulent,   it    was 

"  Those  interested  have  their  election  held  that  the  complaint  showed    no 

to  treat  the  sale  as  a  nullity  —  in  this  ground  for  relief.     Burris  v.  Adams, 

case  to  have  the  sale  set  aside  and  a  new  96  Cal.  664. 
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the  proceedings  are   void,  and   the   purchaser's   title  may   be 
impeached  on  a  collateral  as  well  as  on  a  direct  attack.*     But 

1,  ^/a^«v/i.  —  Bishop    v.    Blair,   36  360,  59  Mich.  409;  Campau  v.  GilleU, 

Ala.  80;  AUeo  v,  Kellam,  69  Ala.  442;  i  Mich.  416. 

Wilson   V.   Armslrong,   48    Ala,    168;  iV»J«jjf/^'.  —  Puckc it  v.  McDonald, 

Wjat  I  v.  Ram  bo,  29  Ala.  510;  Robert-  6    How.    (Miss.)     269:     Cimpbell    v. 

son  V.  Bradford,  70  Ala,  385;  Bishop  v.  Brown.  6  How.  (Miss.)  106,  230;  Wil- 

Hainpton,   15  Ala.  761;  Hall  v.  Hall,  liams  v.  Childress,  25  Miss.  78;  Ware 

47  Ala.  290;  Hall  v  Chapman,  35  Ala.  v.  Houghton,  41   Miss.  370;  Jaync  ». 

553;    Sermon   v.    Black,  79  Ala.  507;  Boisgerard,  39  Miss.  796;  Washington 

Wilson  V.  Koll.  83  Ala.  528,  v.  McCaughan,  34  Miss.  304;  Currie  v. 

Arkansas,  —  Waggener  v,  Lyles,  29  Stewart,   27  Miss.   52;  Martin  v.  Wil- 

Ark.  47.  liams,  42  Miss.  210;  Root  v,  McFerrin, 

California, — Gregory  r.   Taber,  19  37  Miss.  17;  Moore  v.  Ware,  51  Miss. 

Cal.  397;  Townsend  v,  Tallant.  33  Cal.  206;  Heih  ».  Wilson,  55  Miss.  587. 

45;    Pryor   v.    Downey,    50   Cal.    388;  Missouri.  —  Huichinson   v,  Shelley, 

Beckett  z/.  Selover,  7  Cal.  215;  Haynes  133  Mo.  400;  Cunningham   v.   Ander- 

V,  Meeks.  20  Cai.  288;  Gregory  v,  Mc-  son,  107  Mo.  371;  George  v.  Wiiliam- 

Pherson,    13   Cal.   562;    Towosend  v.  son,  26  Mo.   190;  Farrar  v.  Dean,  24 

Gordon.  19  Cal.  188  ;  Wills  v,  Pauly,  Mo.    16;  Teverbaugh  v.  Hawkins,  82 

116  Cal.  5"'5.  Mo.  180;  Evaos  «r.  Snyder,  64  Mo.  516; 

Connecticut,  —  Dorrance    v.    Rayns-  Blodgett  v.  Perry,  97  Mo.  263. 

ford,  67  Conn,  i:  Wattles  r.   Hyde,  9  New  Hampshire,  —  Freach  v,  Hoyt, 

Conn.  10.  6  N.  H.  270- 

Florida,  —  Hays  v.  McNealj,  16  Fla.  New  Jersey,  —  O'Haolin  v,   Deo,  20 

409.  N.  J.  L.  31. 

Georgia. — Stewart  r.  Golden,  98  Ga.  AVw    YorM,  —  Schneider  v.    McFar- 

479-  land,  2  N,   Y.  459;  Wilson  *.  While, 

Idaho,  —  Ethell  v.  Nichols,  i  Idaho  109  N.  Y.  59;  Stilwell  v.  Swarthout,  61 

74^-  N.   Y.   209;  John's  Estate,  (Surrogate 

Iltinois,  ^  Morris  v,  Hogle,  37  III.  Ct.)  21  Civ.  Pro.  (N.  Y.)  326;  Pinckncy 

150;  Goudy  V.  Hall,  30  111.  109;  Don-  7/.  Smith,  26  Hun(N.  Y)524;  Blooms/, 

lin   V,  Hettinger,   57   III.   548;  Fell  v.  Burdick,  i    Hill   (N.  Y.)  234;  Havens 

Young,  63  III.  106;  Clark  »,  Thompson,  v.  Sherman,  42  Barb.  (N.  Y.)  636;  Cor- 

47   111.   25;  Whitney  v.   Porter,  23  lU.  win  v.  Merrilt,  3  Barb.  (N.  Y.)  341;  Van 

415-  Nostrand  v.  Wright,  HiU  &  D.  Supp. 

Indiana,  —  Babbiu    v.    Doc,  4  lod.  (N.  Y.)  260;  Small  v.  Crrnnwell,  Hill  & 

355;    Doe    V.    Anderson,    5    Ind.    33;  D.  Supp.  (N.  Y.)  154. 

Martin  v,  Neal,  125  lad.  547;  Doe  s/.  North  Carolina,  —  Harrison  v,   Har- 

Bowcn,  8  Ind.  197,  rison,  706    N.    Car.    282:    Springer  v, 

Iowa, —  Boyles  v.   Boyles,  37  Iowa  Shavender,  118  N.  Car.  33;  Dickens  r. 

592;  Thornton  v.  Mulquinne,  12  Iowa  Long,  i^jq  N.  Car.  165. 

549;  Long  V.  Buruett,  13  Iowa  28.  Ohio,  —  Ludlow  v.  McBride,  3  Ohio 

Kansas,  —  Goulson  v.  Wing,  42  Kan.  240;  Davis  v.  Livingston,  6  Ohio  225; 
507;  Chicago,  etc.,  R.  Co.  c/.  Cook,  43  Wehrle  v.  Wehile,  39  Ohio  St.  365; 
Kan.  83:  Midkel  «7.  Hicks,  19  Kan.  578;  Adams  v,  Jeffries,  I2  Ohio  253:  Cad- 
Rogers  V.  Clemmans,  26  Kan.  522.  wailader   v,    Evans,    i   Disney  (Ohio) 

Kentucky.  —  Black  well  v.  Towasead,  585;  Perry  v.  Clarkson,  16  Ohio  571. 

91  Ky.  609.  Oregon.  —  Fiske  v.  Kellogg,  3  Oiegon 

Maine, — Campbell    v.  Knights,    26  503;  Wright   v.   Edwards,    10  Oregon 

Me.  224.  298;  Gilmore  v.  Taylor,  s  Oregon  89. 

Massachusetts,  —  Aiken  v.  Morse,  104  Pennsylvania. — Sager  v.  Mead,  164 

Mass.  277;  Lafnson  v.  Schntit,  4  Allen  Pa.  St.    125;  Smith   v.   Wildxnan,   178 

(Mass.)  359;    Verry    v.    McCWkn,    6  Pa.  St.  245;  Grier's  Appeal,  loi  Pa.  Sl 

Gray  (Mass.)  535;  Tarbell  v.  Parker,  412:  Spencei  v.  Jennings,  123  Pa.  SL 

106  Mass.  3471  Hannnm  v.  Day,  X05  184;    Jacoby   v,    McMahon,    174    Pa. 

Mass.    33;    Heath   v.    Wells,   5    Pick.  St.  133;  Mesainger  i^.  Kintner,  4  Bioo. 

(Mass.)  1401  Thompson  v.   Brown,  16  (Pa.)  97:  Hilton's  Appeal,  (Pa.  1887)9 

Mass.  172.  Atl.   Rep.  434;  Torrance  v.  Torrai>ce, 

Michigan.  —  Haug   •»,    Primeau,   98  53  Pa.  St.  505. 

Mich.  91;  Alwood  v.  Frost,  si  Mich.  South  Carolista^  —  WhJxesides  v.  Bar- 
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there  is  much  conflict  of  authority  as  to  what  defects  or  omissions 
will  be  regarded  as  jurisdictional.*  Moreover,  the  rule  just  stated 
is  qualified  by  the  welUsettled  doctrine  concerning  presumptions 
of  jurisdiction  and  the  conclusiveness  of  recitals  in  the  record.* 

b.  Errors  or  Irregularities  —  Antecedent  to  order  of  saie. — 

The  validity  of  a  sale  cannot  be  impeached  for  mere  errors  or 
irregularities  in  the  proceedings  upon  which  the  order  of  sale  was 
founded.*  The  question  what  defects  are  and  what  are  not 
deemed  fatal  on  collateral  attack  has  already  been  noticed  in  the 

ber,  34  S.  Car.  373;  Moore  v.  Smith,  Florida,— ''E.mzxsoti  v,  Ross,  17  Fla. 

24  S.  Car.  316;  Gardner  v,  Cheatham.  122;  Price  v.  Winter,  15  Fia.  66. 

37  S.  Car.  73;  Turner  v.  Malone,  24  S.  Georgia,  —  McGowan  v,  Lufburrovr, 

Car.  398.  82  Ga.   523;  Tucker  v.   Harris,  13  Ga. 

TVjraj.— Syperl  r.  McCowen.  28  Tex.  i;     McDade    v,     Burch,    7    Ga.    559; 

635;  Grande  v,  Chaves,  15  Tex.   550;  Bailey   r.    Ross,  68  Ga.  735;    Doe    v. 

Harris  v.  Graves,  26  Tex.  577;  Paul  v.  Roe,  30  Ga.  961;  Davie  v,  McDaniel, 

Willis,  69  Tex.  261;  Harwood  v,  Wylie,  47  Ga.  195, 

70  Tex.  538;  Templeton  r/.  FaUs  Land,  Illinois,  —  Hobson  v.   Ewan,  62  111. 

etc..   Co.,   77   Tex.   55;   Schleicher  v,  146;    MoflStt    v,    MoflStl,    69   III.   641; 

Guibrod,  (Tex.   Civ.  App.  1896)  34  S.  Wenner  v.  Thornton,  98  III.  156;  Moore 

W.  Rep.  657;  Miller  v.  Miller,  10  Tex,  v,  Nell,  39  111.  257;  Gage  v,  Schroder, 

319;  Withers  v.  Patterson,  27  Tex.  491;  73  111.  44;  Harris  v,  Lester,  80  111.  307; 

Finch  V,  Edmonson,  9  Tex.  504;  Brad-  McCormack   v,    Kimmel,   4  III.   App. 

ley  V.  Love,  60  Tex.  472,  121;    Iverson   v.   Loberg,  26   111.   179; 

iVisconsin.  —  Gibbs  v.  Shaw,  17  Wis.  Wimberly  v.  Hurst,  33  111.  166;  Bois- 

197;    Blodgett  V,    Hitt,   29   Wis.    169;  ford  v,  O'Conner,  57  111.  72;  Finch  v. 

Chase  v,  Ross.  36  Wis.  267.  Sink,  46  111.  169;  Goudy  v.  Hall,  36  111. 

United  States.  —  Scott  v,  McNeal,  154  313. 

U.  S.  34.  Indiana, — Spauldingv.  Baldwin,  31 

1.  See  infra,  p.  926,  note  I,  Ind.  376;  Denton  v,  Arnold,  151  Ind. 

3.  See  supra,  p.  890,  note  i;  p.  699,  188;  Gavin   v.  Gray  don,  41  Ind.  559; 

note  5.  Foster  v.  Birch,   14  Ind.  445;  Doe  v, 

8.  Alabama, —  Tones    v.   Woodstock  Harvey,  5  Blackf.  (Ind.)  487;  Clark  v. 

Iron  Co..    95    Ala.    551;    Perkins    v,  Hillis,  134  Ind.  421;  Lantz  v,  Maffett, 

Winter,  7  Ala.  855;  Cotton  v.  Hollo-  102  Ind.  23;  Pepper  v,  Zahnsinger,  94 

way,  96  Ala.  544;  Wymans^.  Campbell,  Ind.  88. 

6  Port.  (Ala.)  219.  Iowa.  —  Hilton  v.  Budgett  43  Iowa 

Arkansas.  —  Apel  r.  Kelsey,  47  Ark.  684;  Cheney  v.  McColloch,   104  Iowa 

413:  Burgett  V.  Apperson,  52  Ark.  213:  249;  Tharp  v,  Brenneman,4i  Iowa  251; 

Livingston  v.  Cochran,   33   Ark.  294;  Stanley  v.  Noble,   59  Iowa  666;  Mor- 

Thorn  v,  Ingram,  25  Ark.  52.  roiv  v.  Weed,  4  Iowa  77;  Little  v,  Sin- 

California.  —  Zilmer  v.  Gerichten,  nett,  7  Iowa  324:  Spurgin  v.  Bowers. 
Ill  Cal.  73;  Stuart  v.  Allen,  16  Cat.  82  Iowa  187;  Bickel  v,  Erskine,  43 
73;  Burriszf.  Adams,  96  Cal.  664;  Den-  Iowa  213;  Myers  v,  Davis,  47  Iowa 
nis  z'.  Winter,  63  Cal.  16;  Halleck  v,  325;  Co  wins  z^.  Tool,  36  Iowa  82;  Read 
Moss,  22  Cal.  266;  Silverman  z^.GundeU  v,  Howe,  39  Iowa  553;  Lees  v.  Wet- 
finger,  82  Cal.  548;  Matter  of  Spriggs,  more,  58  Iowa  170. 
20  Cal.  121;  Ions  V,  Harbison,  112  Kansas,  —  Fudge  v.  Fudge,  23  Kan. 
Cal.  260.  416;   Fleming    v.    Bale,   23   Kan.   88; 

Colorado,  —  Berrlan    v,    Rogers,    43  Bryan  v.  Bauder,  23  Kan.  95;  Higgins 

Fed.   Rep.  467,  where  the  validity  of  v.    Reed,    48    Kan.    272;    Johnson   v. 

a   probate  sale  in    Colorado    was   in  Clark,  18  Kan.  157. 

issue.  Louisiana.  —  Macias's  Succession,  36 

Connecticut,  — Clarkson    v.    Beards*  La.  Ann.  444;  Davie  v.  Scriber,  38  La. 

ley,  45  Conn.  196;  Brown  «/.  Lanman,  Ann.  651;  Simmons  v.  Saul,  138  U.  S. 

I  Conn.  467.  439.  where  the  validity  of  a  probate 

Delaware, — Van  Dyke  v,  Johns,  I  sale  in  Louisiana  was  attacked;  Mun- 

Del.  Ch.  93;  Roach  v,  Martin,  i  Harr.  day  v.  Kaufman,  48  La.  Ann.  591;  Lln- 

(Del.)  548.  man  v,  Riggins,  40  La.  Ann.  761. 
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sections  of  this  article  where  the  various  steps  in  the  proceedings 
have  been  separately  considered.* 

In  Execution  of  Order  of  Sale.  —  Confirmation  of  the  sale  is  usually 
regarded  as  an  adjudication  of  the  regularity  of  the  sale  which 


Maine.  —  Decker  v.  Decker,  74  Me. 
465;  Lebroke  v.  Damon,  89  Me.  113. 

Maryland. — Simpson  v.  Bailey,  80 
Md.  421. 

Massachusetts,  —  Peikins  v,  Fairfield, 
II  Mass.  227. 

Michigan,  —  Showers  v,  Robinson,  43 
Mich.  502;  Wheelock  v.  Lake,  117 
Mich.  II;  Griffin  v.  Johnson,  37  Mich. 
87;  Charch  v.  Holcomb,  45  Mich.  29; 
Cahill  V.  Bassett,  66  Mich.  407;  Schaale 
V.  Wasey,  70  Mich.  414. 

Minnesota, — Curran  v,  Kuby,  37 
Minn.  330. 

Mississippi,  —  Sellers  v.  Talby,  33 
Miss.  582. 

Missouri,  —  Rogers  v,  Johnson,  125 
Mo.  202;  Macey  v.  Stark,  116  Mo.  481; 


Overton  v.  Cranford,  7  Jones  L.  (N. 
Car.)  415. 

Ohio.  —  Ewing  v.  Higby,  7  Ohio  (pt. 
i.)  198;  Snevely  v.  Lowe,  18  Ohio  368; 
Calkins  v,  Johnston,  20  Ohio  St.  539. 

Oregon,  —  Tustin  v.  Gaunt,  4  Oregon 
305;  Russell  V,  Lewis,  3  Oregon  380. 

Pennsylvania.  —  McPherson  v.  Cun- 
liff,  II  S.  &  R.  (Pa.)  422;  Snyder  v, 
Markel,  8  Watts  (Pa.)  416;  Potts  v. 
Wright,  82  Pa.  St.  498;  Morgan's  Ap- 
peal, no  Pa.  St.  271;  Lockhart  v.  Joho, 
7  Pa.  St.  137;  Banks  t^.  Ammon,  27  Pa. 
St.  172;  West  V.  Cochran,  104  Pa.  St. 
482;  Klingensmith  v.  Bean,  2  Watts 
(Pa.)  486. 

South  Carolina, — Spencer  v.  Godfrey, 
Bailey   Eq.    (S.  Car.)  468;    Hodge  v. 


Rugle  V.  Webster,  55  Mo.  246;  John-  Fabian,  31  S.  Car.  212;  Upson  v.  Horn, 
son  V.  Beazley,  65  Mo.  250;  Pnce  v,  3  Strobh.  L.  (S.  Car.)  108. 
Springfield  Real- Estate  Assoc,  loi  Mo.  Texas.  —  Crawford  v.  McDonald,  88 
107;  Noland  v,  Barrett,  122  Mo.  181;  Tex.  626;  Saul  v.  Frame,  3  Tex.  Civ. 
Grayson  v,  Weddle,  63  Mo.  523;  Over-  App.  596;  Baker  v.  De  Zavalla,  i  Tex. 
ton  V,  Johnson,  17  Mo.  442;  Mount  v,  Unrep.  Cas.  621;  Burdett  v,  Silsbee,  15 
Vulle,  19  Mo.  621;  Murray  v.  Purdy,  Tex.  604:  Webb  v.  Sellers,  27  Tex. 
66  Mo.  606;  Castleman  v.  Relfe,  50  423;  Lynch  v.  Baxter,  4  Tex.  431; 
Mo.  583;  Garner  v.  Tucker,  61  Mo.  427;  Lyne  v,  Sanford,  82  Tex.  58;  Murchi- 
Stowe  V.  Banks,  123  Mo.  672;  Tutt  v.  son  v.  White,  54  Tex.  78;  McBec  v. 
Boyer,  51  Mo.  425;  Tutt  v.  Zenior,  51  Johnson,  45  Tex.  634;  Looney  v,  Lin- 
Mo.  431;  Wilkerson  v,  Allen,  67  Mo.  ney,  (Tex.  Civ.  App.  1892)  21  S.  W. 
502.  Rep.  409;  Peterson  v.  Lowry,  48  Tex. 

Nebraska,  —  Seymour  v.  Ricketts,  21  408;  Wells  v.  Polk,  36  Tex.  120;  Gill- 
Neb.  240.  enwaters  if.  Scott,  62  Tex.  670;  Alex- 

New  Hampshire,  ^Merrill  v.  Harris,  ander  v.  Maverick,  18  Tex.  179. 
26  N.  H.  142;  Hall  V,  Woodman,  49  N.         Washington.  —  Ackerson  v.  Orchard, 

H.  295.  7  Wash.  377;  Furthz^.  U.  S.  Mortgage, 

New  Jersey.  —  Den  v.  Newark  India  etc.,  Co.,  13  Wash.  73. 
Rubber  Co.,  24  N.  J.  L.  467;  Maxwell         United  States.  — Comstock  v.  Craw- 

V,  Pittenger,  3  N.  J.  Eq.  156.  ford,  3  Wall.  (U    S.)  396;  Grignon  r. 

Neiv  York, — Jackson  z^.  Robinson,  4  Astor,  2   How.   (U.  S.)  319;   May    v. 

Wend.  (N    Y.)  436;  Jackson  v.  Craw-  Logan  County,  30  Fed.  Rep.  250;  For- 

fords.  12  Wend.  (N.  V.)  533;  Atkins  v.  sythe   v.   Ballance,  6  McLean  (U.  S.) 

Kinnan,  20  Wend.  (N.  Y.)  241;  Wood-  562;  McNitt  r.  Turner,  16  Wall.  (U.  S.) 

ruflf  V.  Cook,  2  Edw.  (N.  Y.)259;  Ackley  35^;    Cornett   v.    Williams,    20    Wall. 

V.  Dygert,  33  Barb.  (N.  Y.)  176;  Wood  (U.  S.)  226. 

V.  McChesney,  40  Barb.  (N.  Y.)  417;  1*  As  to  collateral  attack  for  want  of 
Jenkins  v.  Young,  43  Hun  (N.  Y.)  194.;  an  application  seeju/ra,  p.  869;  for  de- 
Richmond  V,  Foote,  3  Lans.  (N.  Y.)  lay  in  making  application  see  supra, 
244;  Farrington  v.  King,  i  Bradf.  p.  873;  for  irregularities  in  the  proceed- 
(N.  Y.)  182.  ings  to  obtain  letters  testamentary  of 

North  Carolina,  —  Ward  v.  Lowndes,  of  administration  see  supra^  p.  874;  for 

96  N.  Car.  367;  Wilson  v.  Deweese,  114  irregularity  in  the  signature  to  the  ap- 

N.   Car.   653;    Hare   v.   HoUomon,  94  plication  see  jw/m,  p.  877,  note  8;  fof 

N.  Car.  14;  Fowler  ».  Poor,  93  N.  Car.  irregularity  in  the  verification  of  the 

466:  Coffin  V.  Cook,  106  N.  Car.  376;  petition  seesupra^  p.  878,  note  i;  for  in- 

Mclver  v,  Stephens,  loi  N.  Car.  255:  sufficiency  of    the  averments   in    the 
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cannot  be  collaterally  impeached  after  conveyance  of  the  title.* 
It  has  been  held,  however,  that  no  title  is  acquired  under  a  sale 
by  an  unauthorized  person,'  or  where  more  land  was  sold  than 
was  authorized  by  the  order,*  or  where  there  was  a  failure  to 
comply  strictly  with  the  statutory  requirements  in  respect  of 
notice  of  the  sale;^  and  perhaps  a  private  sale  in  violation  of  a 
statute  requiring  a  public  sale  would  be  a  defect  incurable  by 
confirmation.* 

c.  What  Constitutes  Collateral  Attack.  —  Speaking 
generally,  wherever  the  validity  of  an  executed  order  of  sale  is 
drawn  in  question  other  than  by  appeal,  writ  of  error,  certiorari, 

petition  see  supra,  pp.  878,  880;  for  in-  410,  where  the  land  was  not  sold  in 
sufficient  description  of  the  land  to  be  parcels  as  the  order  and  the  statute  re- 
sold scesupra,  p.  881;  for  failure  tostate  quired,  but  in  gross, 
in  the  petition  the  names,  residences.  In  Jones  v.  Woodstock  Iron  Co.,  95 
and  condition  of  the  heirs  and  devisees  Ala.  551,  the  coun  said:  **  The  validity 
see  supra^  p.  884;  for  failure  to  allege  of  the  sale  and  the  title  of  the  pur- 
facts  touching  the  condition  of  the  estate  chaser  cannot  be  collaterally  assailed 
seex»/ra,  p.  884;  for  irregularity  in  the  by  showing  that  the  purchase  money 
prayer  of  the  petition  see  supra,  p.  886;  was  not  paid  as  reported,  or  that  the 
for  want  of  notice  of  the  proceedings  sale  in  fact  was  not  made  as  directed 
see  supra,  p.  887;  for  insufficiency  of  by  the  court.  These  questions  are  ju- 
the  notice  see  supra,  p.  892;  for  failure  dicially  ascertained  and  adjudicated  by 
to  appoint  guardians  ad  litem  for  in-  the  judgment  of  confirmation.** 
fants  see  supra,  p.  894;  for  inadequacy  Eyidenoe  Aliunde  the  Eeoord.  —  In 
of  proof  of  debts  and  insufficiency  Crawford  v,  McDonald,  88  Tex.  626,  it 
of  personal  estate  see  supra,  p.  895;  was  held  on  much  consideration  that 
for  omission  of  an  order  of  sale  see  the  validity  of  the  sale  confirmed  by 
supra,  p.  899;  for  irregularities  in  the  the  court  could  not  be  collaterally  at- 
order  of  sale  see  supra,  p.  901,  note  2,  tacked  by  evidence  dehors  the  record 
p.  902;  for  failure  to  give  a  bond  see  that  the  sale  was  not  made  at  the  place 
supra,  p.  906;  for  failure  to  take  an  oath  required  by  law,  leaving  undecided 
see  supra,  p.  907;  for  irregularities  in  what  would  have  been  the  effect  if  the 
the  report  of  sale  see  supra,  p.  908;  for  irregularity  had  appeared  on  the  face 
want  of  confirmation  of  sale  see  iupra,  of  the  record.  See  also  Clark  v,  Hillis, 
p.  908;  for  premature  confirmation  of  134  Ind.  421,  where  it  was  presumed 
sale  see  supra,  p.  912.  And  as  to  the  that  notice  of  the  sale  was  given  as 
utility  of  findings  and  recitals  on  col-  the  law  required;  Melton  v.  Fitch,  125 
lateral  attack  see  xM/ra,  p.  899.  Mo.  281;  Ferguson  v.  Templeton, 
1.  Jones  V.  Woodstock  Iron  Co.,  95  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
Ala.   551;  Doe  v,   Riley,  28  Ala.  164,  148. 

where    it    was    objected    that  proper  2.  State    v,    Younts,    89    Ind.    313; 

notice  of  the  time  and  place  of  sale  Crouch  v,  Eveleth,  12  Mass.  503. 

was  not  given;  Cadwalladrr  v,  Evans,  8.  Lockwood  7'.  Sturdevant,  6  Conn. 

I  Disney  (Ohio)  585  to  the  same  point;  373;  Seymour  v.  Seymour,  22  Conn 

Apel  z/.  Kelsey,  47  Ark.  413;  Wimberly  272;    Wakefield  v,  Campbell,   20  Me. 

V.  Ilurst,  33  111.  166;  Cowins  r.  Tool,  393;  Gregson  v.  Tuson,  153  Mass.  325: 

36  Iowa  82;  Osman  v.  Traphagen,  23  Litchfield  7.  Cud  worth,  15  Pick.  (Mass.) 

Mich.  80;  Cahill  v.  Bassett,  66  Mich.  23;  Adams  t/.  Morrison,  4  N.  H.  166. 

407;  Averill  V.  Jackson  City  Bank,  114  4.  Hellman   v.   Merz,  112  Cal.  661 ; 

Mich.  20;  Lum  v.   Reed,  53  Miss.  73;  Hartley  v.  Croze,  38  Minn.  325;  Wel- 

Jackson    v,     Magruder,    51    Mo.    55;  man   v,  Lawrence,  15  Mass.  326;  Mc- 

Wilkerson  r.  Allen,  67  Mo.  502;  Cas-  Crubb  v.  Bray,  36  Wis.  333;  Planters 

sels  V.  Gibson,  (Tex.  Civ.  App.  1894)  Bank  v,  Johnson,  7  Smed.  &  M.  (Miss.) 

27  S.  W.  Rep.  725,  where  the  sale  was  449.      Compare  Natchez   v.  Minor,   10 

for  cash  while  the  law  required  a  sale  Smed.  &  M.  (Miss.)  246. 

on  credit:  Heath  v.   Layne,   62  Tex.  6.  Ape!  v.  Kelsey,  47  Ark.  413,  sug- 

686;    McCampbell  v.  Durst,   73  Tex.  gesting  but  not  deciding  the  point. 
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or  timely  application  to  the  court  wherein  the  order  was  made, 
the  attack  is  collateral.'  Thus,  actions  of  ejectment  or  in  the 
nature  of  ejectment,  wherein  the  title  of  a  party  claiming  under 
a  sale  is  attacked,^  bills  to  enjoin  such  actions,'  bills  in  equity 
to  annul  sales  on  any  other  ground  than  fraud,^  actions  for  the 
recovery  of  the  purchase  money  where  the  defendant  denies  the 
validity  of  the  sale,*  and  objections  at  the  final  settlement  of 
the  executor  or  administrator*  are  collateral  attacks. 

21.  Curative  Statutes  and  Statutes  of  Limltationi  —  Cnrativo  sututes. 
—  In  some  jurisdictions  the  statutes  declare  that  probate  sales 
shall  not  be  avoided  on  collateral  attack  for  any  irregularity  or 
defect  in  the  proceedings  if  it  appears  that  the  latter  were  perfect 
in  certain  specified  particulars.** 


1.  See  Crawford  v.  McDonald,  88 
Tex.  630,  defining  direct  and  coUateral 
attack;  Emerson  v.  Ross,  17  Fla.  128. 

9,  Cases  of  this  character  are  the 
most  numerous,  and  as  all  of  them 
concede  that  the  attack  is  collateral  no 
citations  are  necessary. 

8.  Bibb  r.  Bishop  Cobb*s  Orphan 
Home,  61  Ala.  326;  Robertson  v,  Brad- 
ford, 73  Ala.  116;  Wright  v.  Ware,  50 
Ala.  549;  Donlin  v.  Hettinger,  57  III. 
348;  Bo  wen  8f.  Bond,  80  111.  351;  Stow 
V,  Kimball,  s8  HI.  93;^chnell  v.  Chi- 
cago, 38  III.  383. 

4.  See  supra^  p.  9X9. 

0.  Beene  v.  Collenberger,  38  Ala. 
647;  Reynolds  v,  Kirkland,44  Ala.  313; 
Bland  v,  Bo«vie,  53  Ala.  152;  Bell  «/, 
Green,  38  Ark.  78;  Hays  v.  McNealy, 
16  Fia.  409;  Williams  v.  Sharp,  2  Ind, 
lor;  Campbell  v.  Brown,  6  How.  (Miss.) 
106,  230;  Sellers  v,  Talby,  33  Miss.  582; 
Lynch  v.  Baxter,  4  Tex.  431;  Furth  v. 
U.  S.  Mortgage,  etc.,  Co.,  13  Wash.  73. 

6.  Jones  i/.  Jones,  43  Ala.  218;  Price 
V.  Wilkinson,  10  Ala.  172;  Indianapo- 
lis First  Mat.  Bank  v,  Hanna,  12  Ind. 
A  pp.  240. 

7.  Tiie  provisions  of  the  curative 
statutes  in  several  of  the  states  are 
quoted  in  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.),  title  Executors  and  Administra^ 
tors^  vol.  II,  pp.  1 123,  1124. 

The  validity,  construction,  and  effect 
of  statutes  are  considered  in  the  fol' 
lowing  cases: 

California,  —  Pryor  c.  Downey,  50 
Cal.  388:  Townsend  p.  Tallant.  33  Cal. 
45;  Gregory  v.  Taber,  19  Cal.  397. 

Indiana.  —  Rice  t/.  Cteghorn,  21  Ind. 
80;  Lucas  V,  Tucker,  17  Ind.  41. 

Kansas,  —  Sanders  r.  Greenstreet, 
23  Kan.  42s;  Rogers  v.  Clemmans,  26 
Kan.  522. 


Maine,  —  Webster  v.  Calden,  S3  Me, 
203. 

MassachuseiU,  —  Gregson  v.  Tuson, 
153  Mass.  325, 

Michigan,  —  Howard  v.  Moore,  3 
Mich.  226;  Qsman  v.  Traphagen,  23 
Mich.  80;  Drake  v,  Kinsell,  ^8  Kfich. 
232;  Woods  V,  Monroe,  17  Mich,  238; 
King  V,  Nunn,  99  Mich,  590.  See  also 
Egan  V.  Grece,  79  Mich.  629;  Sauers 
V.  Giddings,  90  Mich,  50. 

Minnesota,  —  Buntin  v.  Root,  66 
Minn.  454;  Rumrill  v.  St.  Albans  First 
Nat.  Bank,  28  Minn.  202;  Kurtz  t  Si. 
Paul,  etc.,  R.  Co.,  6]  Minn.  23.  See 
also  Hartley  v,  Croie,  38  Minn.  325. 

New  York, — Stilwell  v,  Swartbout, 
81  N.  Y.  109;  Kelley's  Estate  (Surro- 
gate Ct.)  I  Abb.  N.  Cas.  (N.  Y.)  102; 
Havens  v.  Sherman,  42  Barb.  (N.  Y.) 
636;  Wilson  V.  White,  109  N.  Y,  sq; 
Jenkins  v.  Young,  43  Hun  (N.  Y.)  194; 
Chandler  v.  Northrop,  24  Barb.  (N.  Y.) 
129;  Price  V,  Fenn,  3  Dem.  (N.  Y.) 
341;  Ackley  ».  Dygert,  33  Barb.  (N. 
Y.)  176:  Forbes  v,  Halsey,  26  N.  Y.  53: 
Wood  V,  McChesney,  40  Barb.  (N.  Y\) 

417. 

North  Carolina,  —  Ward  v.  Lowndes, 

96  N.  Car.  367;  Harrison  v,  Harrison, 

106  N.    Car.   282:  Everett  v.  Newton, 

1x8  N.  Car.  919;  Fowler  v.  Poor,  93  N. 

Car.  466. 

Oregon,  —  Mitchell  v,  Campbell,  19 
Oregon  loB. 

Pennsylvania,  —  Thorn's  Appeal,  35 
Pa.  Si.  47. 

JVaskington.  —  Ackerton  v.  Orchard* 

7  Wash.  377;  Hazelton  v.   Bogarda8, 

8  Wash.  105. 

IVisconsin,  —  Chase  v,  Ro9s,  36  Wis. 
267:  Blodgett  V,  Hitt,  20  Wis.  169; 
Reynolds  v.  Schmidt,  20  Wis.  374;  Mc- 
Crubb  V.  Bray,  36  Wis.  333. 
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Mortgage  or  I6ue      DECEDENTS'  ESTATES,  ofBoftlEiteto. 

Btatatoi  of  LixnitatioziB  sometimes  describe  the  period  within  which 
an  action  must  be  brought  in  order  to  defeat  the  title  of  a  bona 
fide  purchaser.*     The  defense  is  not  available  unless  pleaded.* 

VUL  MOBTGAGE  OB  LEASE  OF  SEAL  ESTATE  ITKDEB  OBDEB  OF 
COUBT  —  In  General.  —  In  several  states  the  statutes  providing 
for  sales  under  an  order  of  court  give  to  the  probate  court  a  dis- 
cretion to  license  the  executor  or  administrator  to  mortgage 
or  lease  the  property,  if  the  court  shall  deem  that  course  more 
expedient  than  a  sale.*  The  application,*  notice  *  and  hearing 
thereof,*  the  order  of  court,'^  report,  confirmation,®  and  execu- 
tion of  mortgage  or  lease  •  are  substantially  the  same,  mutatis 
mutandisy  as  in  proceedings  which  culminate  in  a  sale  and  the 
execution  of  a  deed.*® 

1.  California.  —  Ganahl  v.  Sober,  68        Beeerlption  of  the  Beal  Estate  is  an  ab- 
Cal.  95;  Meeks  v.  Hahn,  20  Cal.  620.       soluiely  essential  part  of  the  petition 

Indiana.  —  Fishery.   Bush    133  Ind.  where  the  statute  requires  it.     Eddy's 

315;  Palmerton  v.  Hoop,  131  Ind.  23;  Estate,  I2  Phila.  (Pa.)  118,  35  Leg.  Int. 

Hutchinson  r.  Lemcke,  107  Ind.  121.  (Pa.)  234. 

Iowa.  —  Boyles  v.  Boyles,  37  Iowa  A  Petition  Prajring  for  an  Order  to  Sell 

592;  Good   V.   Norley,   28    Iowa    188;  will  not  sustain  an  order  authorizing  a 

Cowin  V.  Toole.  31  Iowa  513.  mortgage.      Edwards    v.    Baker,    145 

Louisiana.  —  Linman  v,  Riggins,  40  Ind.  281.      See  also  Martin  v.   Neal, 

La.  Ann.  761.  125  Ind.  547. 

Maine,  —  Wakefield  v.  Campbell,  20  6.  Hotiee  to  Fartiei  Intereited  in  the 

^c.  393.  estate    was   held   to  be  jurisdictional 

Massachusetts,  —  Holyoke  z^.  Haskins,  in  Wilson  v.  Fridenberg,  21  Fla.  386: 

5*  Pick.  (Mass.)  20.  Martin  v.  Neal,  125  Ind.  547. 

Michigan,  —  Toll  v.  Wright,  37  Mich.  Saffidency  of  Order  of  Fablioation.  — 

93;  Watson  V.  Lion   Brewing  Co.,  6i  See  Thomas  v.  Parker  97  Cal,  456. 

Mich.   595;    Showers  v,  Robinson,  43  6.  Failnre  to  Appoint  a  Onardian  ad 

Mich.  502.  Litem  of  Infant  Heirs  is  a  mere  irregu- 

Minnesota-.  —  Rice  v.  Dickerman,  47  larity  not  affecting  the  validity  of  the 

Minn.   527;    Spencer  v,   Sheehan,    19  mortgage  on  collateral  attack,  Thomas 

Minn.  338.  v.  Parker,  97  Cal.  456;  but  is  ground 

Mississippi.  —  Morgan  v.  Hazlehurst  for  reversal  on  appeal,   Comparet  v. 

Lodge,     53    Miss.    665;    Summers    v,  Randall,  4  Ind.  55. 

Brady,  56  Miss.  10.  Deficieney  of  Assets.  —  The  truth  of 

Wisconsin.  —  Jones   v.    Billstein,  28  the  facts  alleged  in  the  petition  as  to 

Wis.  221.  the  necessity  for  the  mortgage,  such 

2.  Meeks  ^,  Hahn,  20  CaJ.  620.  as  the  existence  of  personal  assets,  is 
8.  See  Am.  and  Eng.  Encyc.  of  Law  conclusively  established  by  the  order 

(2d  ed.),  title  Executors  and  Adminis-  as  against  collateral  attack.     Griffin  v, 

trators,  vol.  II,  pp.  1059-1062.  Johnson,  37  Mich.  87. 

Mortgage     Preferable.  —  In     Eddy's  7.  As  to  Beqnisites  of  the  Order  in  re- 

Esiate,  12  Phila.  (Pa.)  118,  35  Leg.  Int.  spect  of  compliance  with  the  statute  in 

(Pa.)  234,  the  court  said  that  "  where  a  specifying  the   time  and   the   rate  of 

mortgage  of  the  land  will  accomplish  interest,  see  Detroit  F.  &  M.  Ins.  Co. 

the  purpose  in  view,  such  as  the  pay-  v.  Aspinall,  45  Mich.  330. 

ment  of  debts,  it  is  always  preferable  8.  Confirmation  Heoessary. —  Morgan's 

to  an  absolute  sale."  Appeal,  no  Pa.  St.  271. 

4.  AppUoation  by  Xlnanthorised  Party.  9.  Form  of  Instnunent.  —  As  to  rer  t*! 

—  In  Duryea  v.  Mackey,  151  N.  Y.  204,  of  authority,  etc.,  in  the  mortgage  or 

it  was  held  that  a  mortgage  in  pursu-  lease  see  Thomas  v.  Parker,  97  Cal. 

ance  of  an  order  granted  upon  the  ap-  456.     As  to  inserting  a  power  of  sale 

plicationof  a  temporary  representative,  in  the  mortgage  see  Fox  v,  Lipe,  24 

he  being  unauthorized  by  statute,  was  Wend  (N.  Y.)  164. 

absolutely  void.  10.  See  supra^  pp.  869-928. 
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Appealability  of  Order.  —  The  order  authorizing  the  mortgage  or 
lease  is  appealable.^ 

Collateral  Atuck.  —  And  the  validity  of  the  mortgage  or  lease 
when  attacked  collaterally  is  determined  by  the  same  principles 
that  govern  in  like  attacks  upon  sales.* 

IZ.  Sales  of  Pebsohal  Pbopebty  xfhdeb  Obdeb  of  Covbt.  — 

In  some  jurisdictions  the  common-law  power  of  executors  or 
administrators  to  sell  personal  property  of  their  decedents  is 
abrogated  by  statutes  which  prohibit  a  sale  except  under  an 
order  of  court.*  The  proceedings  for  obtaining  the  order  and 
the  execution  thereof  are  mainly  governed  by  the  same  rules  that 
control  in  proceedings  for  the  sale  of  real  estate  under  an  order 
of  court,*  and  a  sale  cannot  be  impeached  on  collateral  attack 
for  mere  irregularities  where  the  court  had  jurisdiction.* 

X.  Cohfibkatioh  of  Sales  xfkdeb  Testahehtaby  Poweb.  —  In 

some  jurisdictions  the  statutes  require  that  a  sale  under  a  power 
in  a  will  shall  be  reported  to  and  confirmed  by  the  court.®    The 

1.  Matter  of  McConnell,  74  Cal.  217;  court  is  conclusive  as  against  collateral 
Matter  of  Williams,  (Surrogate  Ct.)  6  attack.  Reynolds  t^.  Kirkland,  44  Ala. 
Misc.  (N.  Y.)  512.  312;  Adkinson  v.  Wright.  46  Ala.  598. 

2.  Morgan's  Appeal,  no  Pa.  St.  271,  As  to  the  conclusiveness  of  recitals 
and  Griffin  v.  Johnson,  37  Mich.  87,  in  the  order  regarding  jurisdictional 
holding  that  mere  irregularities  are  facts,  see  Adkinson  %\  Wright,  46  Ala. 
not  grounds  for  collateral  attack;  Ca-  598. 

hill  V,  Bassettt,  66  Mich.  407.  Where  the  Administrator  Pnrehaeee  at 

3.  See  Am.  and  Eng.  Encyc.  of  Law  His  Own  Sale  without  authority  of  law 
(2d  ed.),  th\t  £xecutors  and  ^dminis/ra-  the  sale  may  be  set  aside  on  bill  in 
f&f'f,  vol.  II,  p.  1007.  chancery  unless  the  rights  of  innocent 

4.  Necessity  of  Proper  Application  for  third  parties  have  intervened.  Payne 
Order  and  of  Proper  Averments  Therein,  v.  Turner,  36  Ala.  623;  Morrill  f.  Carr, 
—  See  Reynolds  v.  Kirkland,  44  Ala.  2  La.  Ann.  807.  But  the  sale  is  not 
312;  Wyatt  V.  Rambo,  29  Ala.  510;  void  on  collateral  attack.  Harris  v. 
Ikelheimer  v.  Chapman,  32  Ala.  676;  Parker,  41  Ala.  604;  Price  v,  Nesbit,  x 
Wilson    V.   Armstrong,   42    Ala.    168.  Hill  Eq.  (S.  Car.)  445. 

And  that  an  application  may  be  pre-  Coniirmation  Is  Heoessary  to  confer  a 

sumed  twenty  years  after  a  sale,  see  good  title.     Horton  v.  Jack,  115  Cal. 

Lay  V.  Lawson,  23  Ala.  377.  29.     See  also  Harris  v.  Brower,  3  Tex. 

Order. —  A  sale  without  an  order  is  Civ.  App.  649. 

absolutely  void  where  the  statute  re-  6.  Ward  v.   Hudspeth,  44  Ala.  215; 

quires  an  order.    McCully  f.  Chapman.  Harris  z/.  Parker,  41  Ala.  604,  where 

58  Ala.  325;  Hopper  v.  Steele,  18  Ala.  the  averments  of  the  petition  did  not 

828;  Pistole  v.  Street,  5  Pott.  (Ala.)  64;  literally  follow    the   language  of  the 

Riddle  v.  Hill,  51  Ala.  224;  Fambro  v.  statute,     but    substantially    complied 

Gantt,  12  Ala.  2g8    Ikelheimer  z/.  Chap-  therewith,   and    the  sale  was  upheld; 

man,  32  Ala.  676:  Bragg  v.  Massie,  38  Fore  v.  McKenzie,  58  Ala.  115;  Hatcher 

Ala.  89;  Wyatt  v.  Rambo,  29  Ala.  510;  v.  Clifton,  33  Ala.  301;  Halleckf'.  Moss, 

Beene    v.  Collenberger,  38   Ala.   647;  22  Cal.  266;    Dillingham  v.  Jenkins,  7 

Ventress  v.  Smith,  10  Pet.  (U.  S.)  161;  Smed.  &  M.  (Miss.)  479:  Geletrop  v. 

Rockwell  V.  Young,  60  Md.  563;  Hull  Moore,  26  Miss.  206.    See  also  Lappin 

V,  Clark,   14  Smed.  &  M.  (Miss.)  187.  v,  Mumford,  14  Kan.  9. 

And  this  is  true  even  though  the  sale  6.  See  Matter  of    Durham,  49  Cal. 

was  confirmed  by  the  court.     Ball  v.  490;  Bennalack  v.   Richards.  it6  Cal. 

Collins,  (Tex.  1887)  5  S.  W.  Rep.  622.  405;  Brooks  v.  Bergner,  83   Md.  352; 

The  Heoetiityof  a  Sale  isajurisdic-  Eichelberger    v.   Hawthorne,  33  Md. 

tional    fact,  and  when  found  by  the  588. 
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order  of  confirmation  is  revocable  for  fraud  or  mistake,*  and 
under  proper  circumstances  a  resale  may  be  ordered  *  at  the  first 
purchaser's  risk.*  An  order  confirming^  or  refusing  to  confirm 
the  sale  *  is  appealable. 

XI  Allowakce  to  Widow  ob  Family  —  1.  In  OeneraL  —  In 

many  of  the  states  provision  is  made  by  statute  for  the  support 
of  the  widow  and  family  of  the  decedent  during  the  period 
immediately  following  his  death.  Under  some  of  the  statutes 
this  provision  is  in  the  form  of  a  pecuniary  allowance  granted  by 
the  court  or  judge  of  probate,  while  in  others  it  takes  the  form 
of  an  exemption  of  certain  property  from  execution;  but  the 
general  object  of  the  allowance  is  the  same  in  all  cases,  namely, 
the  support  of  the  widow  and  family  pending  the  final  settlement 
of  the  estate.* 

2.  Proceedings  to  Obtain  Allowance  —  a.  In  General  —  Vari- 
ous Methods  of  Procedure  —  By  Direct  AppUoatlon  to  Probate  Court, 
—  The  procedure  to  be  followed  in  obtaining  an  allowance 
depends  in  large  measure  upon  the  provisions  of  the  statute  under 
which  it  is  claimed.  In  some  jurisdictions  the  allowance  is  made 
by  a  judgment  or  decree  of  the  probate  court,  either  upon  appli- 
cation by  the  parties  entitled  thereto  or  by  the  court  of  its  own 
motion.^ 

By  Selectioii  or  Appraiiement.  —  In  other  jurisdictions  it  is  provided 
either  that  the  widow  shall  select  the  property  exempt  in  her 
favor,  after  an  appraisement  by  the  proper  officers,®  or  that  the 

1.  Montgomery  v,  Williamson,  37  ply  directly  to  the  Superior  Court  to 
Md.  421;  Perkins  2/.  Gridley,  soCal.  97.  have   her   year's   support    allotted    to 

2.  Dundas*s  Appeal,  64  Pa.  Si.  325;  her.     Kifl  v.  Kiff,  95  N.  Car.  71. 
Perkins  v.  Gridley,  50  Cal.  97.  In  Bhode  Island,   under   Pub.  Stat., 

3.  Mealey  z/.  Pags,  41  Md.  172.  c.  190,  §  6  (Gen.  Laws,  c.  219,  §  6),  an 

4.  Matter  of  Pearsons,  gS  Cal.  603.         allowance  for  a  term  not  exceeding  si.x 
6.  Warehlme    v,   Graf,    83    Md.    98.     months  is  made  by  the  probate  court 

See  also  In  re  Bagger,  78  Iowa  171.  on   application   therefor.     Babcock  v. 

6.  As  to  the  general  form  and  nature     Probate  Ct.,  18  R.  I.  555. 

of  the  widow's  allowance  and  all  mat>  In  Texas  it  is  the  duty  of  the  County 

ters  of  substantive  law  and  evidence  in  Court  to  fix  the  amount  of  the  widow's 

relation    thereto    see   Am.    and    Eng.  allowance  and  to  set  apart  the  property 

Encyc.  of  Law  (2d  ed.),  title  Allowances^  exempt  in  her  favor.     A  formal  appli- 

vol.  2,  p.  156.  cation  for  such   allowance  is  proper, 

7.  In  California  the  allowance  is  made  but  it  seems  that  it  is  not  absolutely 
by  the  Superior  Court  or  a  judge  essential,  and  if  made  need  not  appear 
thereof,  either  with  or  without  peti-  of  record.  Council  v.  Chandler,  11 
lion,  and  the  order  granting  it  may  be  Tex.  249;  ChifRetr.  Willis,  74  Tex.  245. 
made  at  once,  upon  filing  of  the  pe-  In  Vermont  the  court  of  probate  fixes 
tition  for  letters  of  administration,  upon  the  amount  of  the  personal  estate 
Leach  v.  Pierce.  93  Cal.  614;  Matter  of  to  which  the  widow  is  entitled,  leaving 
Lux,  100  Cal.  593.  it  for  her  to  make  the  selection  of  the 

In  North  Carolina  the  code  provides  articles  to  make  up  the  amount  of  the 

for  the  appointment  of  appraisers  who  allowance,  but  the  particular  mode  by 

are   to  set   aside   the   widow's  allow-  which  that  part  of  the  estate  to  which 

ance    and    report    their  allotment   to  she  is  entitled  Is  to  be  ascertained  and 

the  Superior  Court  of  the  county  for  its  separated  from  the  rest  is  not  provided 

approval,  but  it  is  also  provided  that  by  statute.    Phelps  r.  Phelps,  16  Vt.  73. 

the  widow  may,  in  her  discretion,  ap-  8.  In  Alabama  the  statute  provides 
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property  shall  be  set  apart  and  appraised  by  the  personal  repre- 
sentative of  the  decedent,*  or  that  it  shall  be  designated  by  com- 
missioners, who  are  to.  report  their  allotment  to  the  court  for 
confirmation.* 

that  the  appraisers  of  the  estate  shall  the  County  Court  is  necessary  to  vest 

set  apart  the  property  exempt  in  favor  in  her  the  title  to  the  property  thus 

of  the  widow  and  children,  esiimaiing  selected.   Tomlinsonz/.  Nelson,  49  Wis. 

it  at  its  appraised  value,  and  permit-  679. 

ting  the  widow,  or  if  there  is  no  widow,  1.  In  Penntylyania  it  is  provided  by 

or  she  fails  to  act,  the  guardian  of  the  statute  that  the  widow  or  the  children 

minor  child  or  children,  to  select  it.  of  any  decedent  dying  within  the  state. 

Civ.  Code  Ala.,  g§  2078,  2079.  testate  or  intestate,  may  retain  either 

Selection  Essential,  —  Under  the  stat<  real  or  personal  properly  belonging  to 

ute  above  mentioned  the  widow's  right  said  estate  to  the  value  of  three  hun- 

10  an  exemption  is  absolute  and  un-  dred  dollars;  and  that"  it  shall  be  the 

qualified,  but  it  cannot  ripen  into  a  duty  of  the  executor  or  administrator 

title  to  any  particular  item  of  property  of  such  decedent  to  have  the  said  prop- 

until  after  a  selection  thereof,  and  its  eriy  appraised.     *    *    *    And  the  said 

separation  from  the  rest  of  the  per-  appraisement,  upon  being  signed  and 

sonal  property.     In  case  the  widow  or  certified   by   the    appraisers    and    ap- 

guardian  of  the  children  fails  to  make  proved  by  the  Orphans'  Court,  shall 

any   selection   it  is   the  duty   of    the  be  filed  among  the  lecords  thereof." 

judge  of  probate  to  appoint  three  dis-  Bright.   Purd.   Dig.   Laws   Pa.  (1894), 

interested   persons  for  that    purpose,  p.  584,  §  79.     Under  this  statute  an 

Milcham  v.  Moore,  73  Ala.  542;  Little  actual  appraisement  is,  as  a  general 

V.  McPherson,  76  Ala.  552.  rule,  a  sine  qua  non  to  the  allowance 

Exceptional  Case — Selection  Unneces-  of  the  exemption,  and    by  failing   to 

sary,  —  But  if  the  whole  of  the  per-  demand  such  appraisement  the  right 

sonal  property  of  the  estate  does  not  to  the  exemption  is  waived.     Torsten- 

exceed   the  amount  of  one  thousand  son's  Estate,  3  Pa.  Co.  Ct.  13;  Davis's 

dollars,  and  is  in  the  possession  of  the  Appeal,  34  Pa.  St.  256;  Hufman*s  Ap- 

widow,  no  selection  or  formal  claim  is  peal,  81  Pa.  St.  329. 

required.    Chandler  v.   Chandler,   87  Exceptional  Case*  —  Appraiflement  XFn- 

Ala.  300;  Jackson  v.  Wilson,  117  Ala.  necessary. — Where,  however,  the  widow 

432.  elects  to  take  her  exemption  out  of  the 

Exemption  Set  Apart  Before  Adminis-  cash  or  evidences  of  debt  belonging  to 

tration,  — And  if  ihe  personal  property  the  estate  (here  is  no  necessity  for  an 

of  the  estate  is  less  in  value  than  the  appraisement.     Weir's   Estate,  28  W. 

amount  exempt  by  statute,  and  sixty  N.  C.  (Pa.)  268;  De  Walt's  Estate,  38 

days  have  elapsed  since  the  death  of  Pittsb.    Leg.   J.  (Pa.)  275;    Larrison's 

the  decedent  without  the  granting  of  Appeal,  36  Pa.  St.  130.     And  the  same 

administration,  the  judge  of  probate,  is  true  where  the  widow  herself  is  the 

on  application  by  the  widow,  must  ap-  administratrix  of.  the  estate,  and  her 

point  commissioners  to  set  apart  the  exemption  is  allowed   to  her  under  a 

exempt  propert) ,  and  on  confirmation  family  agreement.     In  such  a  case,  as 

of  their  report  the  title  to  the  propertv  the  funds  are  already  in  her  hands  as 

vests  in  the  widow  as  completely  as  if  administratrix,  a  formal  demand  upon 

the  estate  had  been  regularly  adminis-  herself  is  unnecessary.     Cocker's  Es- 

tered.     Gamble  7>.  Kellum,  97  Ala.  677.  tate,  11  Pa.  Co.  Ct.  243. 

In  Indiana  it  has  been  held  I  hat  be-  Exemption    Taken  from  Real  Estate, 

fore  title  to  the  property  exempt  by  — For  the  practice  in  cases  where  the 

statute  in  favor  of  the  widow  can  vest  widow  elects  to  retain  her  exemption 

in  her  there  must  b*  an  appraisement  out  of  the  real  estate  or  the  proceeds 

in  the  course  of  administration  and  a  thereof,  see  Forms  of  Procedure,  I  Pa. 

selection  by  her  under  such  appraise-  Co.  Ct.  60;  McCann's  Estate,  27  W.  N. 

ment.     Harrell  v.  Hammond,  25  Ind.  C.  (Pa.)  439. 

104.  2.  In  HisBlBsippi  the  widow's  allow- 
In  WisoonBin  the  widow  is  entitled  to  ance  is  set  apart  by  appraisers  who 
select  for  herself  from  the  personal  report  their  allotment  to  the  court  for 
estate  property  not  exceeding  two  hun-  its  approval.  HoUiday  v.  Holland,  41 
dred  dollars  in  value,  and  no  order  of  Miss.  528. 
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b.  Jurisdiction.  — As  a  general  rule  the  probate  court  has 
jurisdiction  to  determine  all  matters  in  regard  to  the  widow*s 
allowance,  and  a  court  of  equity  will  not  interfere  in  such  cases 
unless  some  particular  reasons  for  its  intervention  are  shown.* 

But  Where  an  Antennptial  Contract  Xziste,  providing  for  an  allowance, 
and  issue  has  been  joined  between  the  widow  of  the  decedent 
and  the  administrator,  in  a  suit  in  equity  brought  for  the  express 
purpose  of  determining  the  rights  of  the  parties  under  such  con- 
tract, the  court  of  equity,  having  obtained  jurisdiction  of  the 
subject-matter  and  the  parties,  has  the  exclusive  right  to  construe 
and  enforce  the  contract  in  all  its  terms;  and  under  such  circum- 
stances it  is  error  for  the  probate  court  to  assume  jurisdiction  and 
to  make  an  allowance  based  entirely  on  the  contract  and  in 
excess  of  the  sum  prescribed  by  statute.* 

Bemoyal  to  Federal  Conrt.  —  Where  the  administrator  of  the  estate 
is  a  necessary  party  to  a  proceeding  to  have  the  widow's  allow- 
ance set  aside,  and  where  such  administrator  is  a  resident  of  the 
same  state  as  the  widow,  the  fact  that  a  creditor  of  the  estate 
who  contests  the  application  is  a  nonresident  of  the  state  does 

In  North  Carolina  it  is  provided  that  Lyon  v.  Lyon,  8  Ired.  Eq.  (N.  Car.) 

the  personal  representative  of  the  de-  201. 

cedent,  on  application  by  the  widow,  Jarisdiction  to  Order  Conveyance  by 
shall  appl/  to  a  justice  of  the  peace,  Administrator.  —  In  Heller  v.  Leisse, 
who  shall  summon  two  other  persons  13  Mo.  App.  180,  the  court  said: 
to  act  with  himself  as  commissioners  **  Where  there  is  a  question  whether 
to  appraise  the  amount  of  the  widow's  personalty  belon^rs  to  the  deceased  at 
allowance;  that  such  commissioners  the  time  of  his  death,  or  to  some  out- 
shall  make  and  sign  three  lists  of  the  side  claimant,  the  question  of  absolute 
articles  assigned  to  the  widow,  stating  right  cannot  be  determined  by  any 
the  quantity  and  value  of  each,  the  proceedings  in  the  probate  court, 
number  of  the  family,  and  the  de-  Smith  v.  Gilmore,  13  Mo.  App.  155. 
ficiency,  if  any,  to  be  paid  by  the  per  But  the  probate  court  is  charged  with 
son al  representative;  that  one  of  these  the  duty  of  distributing  the  personal 
lists  shall  be  delivered  to  the  personal  estate  of  the  deceased,  and  may  make 
representative,  one  to  the  widow,  and  orders  for  the  distribution  of  personal 
one  returned  by  the  justice,  within  property  in  the  hands  of  the  adminis- 
twenty  days  of  the  assignment,  to  the  trator.  Rev.  Stat.,  §  103.  And  sec- 
SuperiorCourt  of  the  county;  and  that  t*on  108  of  the  administration  law 
the  clerk  shall  file  and  record  such  list  requires  the  administrator  to  deliver 
and  enter  judgment  against  the  per-  to  the  widow  the  property  chosen  by 
sonal  representative  for  any  residue  her  under  section  107,  and,  generally, 
found  in  favor  of  the  widow.  Kiff  v,  the  court  may  '  make  such  orders  as 
Kff,  Q5  N.  Car.  71.  This  proceeding  the  interests  of  the  estate  may  require.' 
to  obtain  an  allowance  is  a  special  pro-  Undoubtedly  that  court  may  enforce 
ceeding.  Tate  v.  Powe,  64  N.  Car.  644.  all  such  orders  as  it  may  legally  make. 
And  the  acts  of  the  commissioners  are  As  the  laws  of  the  United  States  (Rev. 
only  a  part  of  the  proceeding:  their  Stat.,  §  4896)  require  that  every  patent 
allotment  is  not  complete  until  their  shall  be  assignable  in  writing,  we  have 
report  is  confirmed  by  the  court.  Ex  no  doubt  that  the  probate  court,  where 
p,  Dunn,  63  N.  Car.  137.  it  makes  an  order  of  disiribation  em- 

1.  Arnett    v,    Arnett,   33    Ala.   273;  bracing  a  United  States  patent,    may 

Thompson  v.  Thompson,  51  Ala.  493;  require  the  administrator  to  assign  in 

Abernathy  v,  Bankhead,  71  Ala.  190;  writing  all  the  interest  of  the  estate  of 

Dougherty  v,   Barilett,   100  Cal.  496;  which  he  is  administrator  thereto." 

Threlkeld     v.    Allen,    133    Ind.    429;  2.  In  re  Collins,  66  Iowa  79. 
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not  justif}'  a  removal  of  the  proceedings  to  the  federal  courts.* 

c.  Parties  —  (i)  By  Wham  Application  Should  Be  Made. — 
Where  the  allowance  is  intended  for  the  support  of  the  widow 
alone  she  is  the  proper  person  to  apply  therefor,  but  if  it  is  also 
intended  for  the  support  of  the  children  of  the  decedent  they  or 
their  guardian  may  apply  in  case  the  widow  fails  to  do  so.* 

Death  of  Widow  —  Snnriyal  of  Bight. —  In  some  jurisdictions  the 
claim  to  the  year's  support  survives  the  death  of  the  widow  and 
may  be  enforced  by  her  personal  representative,'  while  in  others 
her  death  abates  the  claim  and  no  right  to  the  allowance  survives.^ 

1.  See  McElmurray  v,  Loomis,  31  a  widow,  the  commissioners  appointed 
Fed.  Rep.  395,  ^V/</ in  article  Removal  to  appraise  her  husband's  estate  set 
OP  Causes,  vol.  18,  p.  175,  note  7.  aside  to  her  an  allowance,  under  an 

2.  Edwards  v.  McGee.  27  Miss.  92;  application  made  by  her  prior  to  her 
Woolley  V.  Sullivan,  92  Tex.  28.  death,  their  allotment  is  erroneous  and 

Where  the  Widow  Is  Hon  Compos  the  will  be  set  aside,  but  in  setting  aside 

application  may  be  made  by  her  com-  such  allotment  the  court  may  direct 

miitee.     Garrett's  Estitte,  14  W.  N.  C.  that    the    widow's    administrator   be 

(Pa.)  310.  allowed  to  make  a  new  application  for 

Temporary  Administrator. —  In  Georgia  the  allowance,  and  that  it  be  set  aside 

it  has  been  held  that  it  is  immaterial  to  him  under  the  same  conditions  as 

who  makes  application  for  the  allow-  if  the  widow  were   alive.      Brown  v. 

ance,  provided  the    representative  of  Joiner,  77  Ga.  232.     But  since  the  ri^ht 

the   estate   has  notice,   and  therefore  to  claim  the  allowance  survi ires  to  the 

that  an  application  by  a  temporary  ad-  widow's  administrator  by  operation  of 

ministrator  and  action  thereon  by  the  law,   it  is  not  necessary  for  him  to 

ordinary  are  valid  as  against  creditors,  await  such  direction  by  the  court;  and 

Mackie  v.  Glendenning,  49  Ga.  367.  although  he  applies  of  his  own  motion 

The  Semarriage  of  the  Widow  does  not  before  obtaining  authority   from   the 

prevent  her  from  making  application  court,  such  application  is  nevertheless 

for  a  year's  support  for  the  benefit  of  regular,  and  should  not  be  dismissed 

herself  and  a  minor  child  of  the  de-  on  the  ground  of  prematurity.     Brown 

ceased.     Swain  v.  Stewart,  98  Ga.  366.  v.  Joiner,  80  Ga.  486. 

AppUoation  Made  by  Administrator  bat  4.  Tarbox    v.    Fisher,   50  Me.   236: 

Froseoated  by  Widow.  —  Where  theorig-  Adams  v.  Adams,  zo  Met.  (Mass.)  171; 

inal  application  is  made  by  the  admin-  Cox  v.  Brown,  5  I  red.  L.  (N.  Car.)  194: 

istratorof  the  deceased,  and  objections  Ex  p,  Dunn,  63  N.  Car.  137;  Simpson 

are  filed  by  creditors,  the  case  may  be  v.  Cureton,  97  N.  Car.   112;  Mulhol- 

adopted  by  the  widow  and  prosecuted  len's  Estate,  5  Pa.  Dist.  70. 

in  her  name.     Forbes  v,  Anderson,  54  In  the  case  last  cited,  it  was  held 

Ga.  93.  that  where  no  designation  of  the  prop- 

8.  Brown  v.  Joiner,  77  Ga.  232;  Mil-  erty   exempt  in   favor  of   the   widow 

ler  t'.  Crozier,  105  Ga.  54;  Bratney  v.  is  made  prior  to  her  death,  no  right 

Curry,  33  Ind.  399.  or  estate  survives  to  her  heirs  or  legal 

Alahum. —  If  the  widow  dies  before  representatives.  The  court  said  that 
having  selected  the  property  exempt  it  knew  of  only  two  reported  cases 
in  her  favor  under  the  statute,  her  in  Pennsylvania  wherein  the  claim  of 
right  to  such  selection  survives  to  her  the  widow  for  exemption  had  been 
personal  representative,  and  it  is  the  allowed  to  survive  her  death,  to  wit, 
duty  of  the  probate  judge,  upon  appli-  LafTerty's  Estate,  16  Phila.  (Pa.)  211. 
cation  by  such  representative,  to  ap-  40  Leg.  Int.  (Pa.)  $8,  and  Finney's  Ap- 
point suitable  persons  to  select  and  set  peal,  113  Pa.  St.  11,  and  continued: 
apart  the  exempt  property.  The  ap-  "  In  Laflferty's  Estate,  the  property 
praisal  thus  made  is  to  be  returned  by  claimed  under  the  widow's  exemption 
the  husband's  administrator  to  the  had  been  appraised,  and  the  widow's 
probate  court.  Leslie  v.  Tucker,  57  death  occurred  after  the  filing  of  such 
Ala.  483.  appraisement,    but   prior   to    its    con- 

Oeorgia.  —  Where,  after  the  death  of  firmation  by  the  court.     In  Fianey't 
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(2)  To  Whom  Application  Should  Be  Made.  —  The  application 
should  be  made  either,  to  the  court  or  to  the  personal  representa- 
tive of  the  decedent  or  other  person  charged  with  the  duty  of 
setting  apart  the  allowance,  in  accordance  with  the  provisions  of 
the  statute  under  which  the  right  is  claimed.* 

d.  Time  of  Application.  —  As  a  General  Bnie  the  widow's  claim 
to  an  allowance  or  to  tlie  personal  property  exempt  in  her  favor 
must  be  asserted  before  the  property  out  of  which  it  is  to  be 
satisfied  has  been  sold  under  order  of  the  court,  or  used  in  pay- 
ment of  debts,  or  otherwise  properly  appropriated ;  *  but  it  is  not 

Appeal,   the   widow  claimed  the  three  exc^uior,  but  never  communicated  to 

hundred    dollars  exemption    in    cash,  the  latter,  is  insufficient.    Torstenson*8 

She  died  before  it  was  set  apart  or  paid  Estate,  3  Pa.  Co.  Ct.  13. 
10  her.     Mr.  Justice  Green  says  that        2.  Litile  v.  McPherson,  76  Ala.  552; 

no  appraisement  was    necessary,  her  Denny  v.  Denny,  113  Ind.  22;  Drowry 

demand   being   for    cash,    but   he   re-  v.    Bauer,   68    Mo.    155:    Overturf  v, 

stricted  the  claim  of  her  \tga.\  repre-  Wear,  26  Ohio  St.  538;  Tibbin's  Estate, 

sentatives  to  the  $109.24  cash  belong.  5   Phila.  (Pa.)  100,  rg  Leg.   Int.  (Pa.) 

ing  to  her  husband's  estate  on  hand  at  229;     Nace*s    Estate,    14    Lane.    Bar 

her  death,    although   it    would  seem,  (Pa.)  42. 

from  the  report  of  the  case,  that  more  In  Alabama^  while  the  general  right 
cash  was  subsequently  realized  by  the  of  the  widow  to  the  property  exempt 
sale  of  bonds,  etc.  Finney's  Appeal,  in  her  favor  is  not  defeated  by  delay  in 
instead  of  being  an  authority  in  sup-  asserting  her  claim,  the  right  of  ex- 
port of  the  petitioner,  favors  the  re-  emption  as  to  any  particular  item  of 
spondent  in  the  present  case,  because  property  is  waived  unless  asserted  be- 
the  widow's  estate  in  Finney's  Appeal  fore  such  properly  is  sold  under  order 
was  allowed  to  take  only  such  property  of  the  court  or  subjected  to  adminis- 
as  she  had  specifically  designated."  tration.     The  right,  however,  may  still 

Beath  of  (Hiild  —  Effect  on  Amount  of  be  asserted  against  any  other  personal 

Allowance, —  UndL^rxtic  JVorih  Carolina  property   which    remains    unadminis- 

statute  the  amount  of  the  allowance  to  tered,  and  it  is  not  affected  by  the  act 

be  granted   to  the   family  of   the  de-  of    the    administrator  in    converting 

ceased   depends    upon  the  number  of  choses  in  action  into  money,  or  using 

persons  comprising  such  family  at  the  assets  in  payment  of  debts  before  the 

time  of  his  death   and  not  at  the  date  expiration  of  eighteen  months.     Little 

of  the  application,  and  therefore  where  v.  McPherson,  76  Ala.  5^2. 
it  is  shown  that  two  children  resided        Allowance  Claimed  from  Beal  Propertj. 

with  the  widow  at   the  death  of  her  — Where  the  widow  claims  her  allow- 

husband  she  is  entitled  to  an  allowance  ance  out  of  the   real  estate  of  the  de- 

for  two  children  although  one  of  the  ceased    such   claim   must   bo  asserted 

children    died    before   the   application  before   the    real  estate  has  been  sold 

was  filed.     In  re  Hayes,  112  N.  Car.  76.  under  an  order  of  the  Orphans'  Court 

1.  See  supra^  p.  931.  for  the  payment  of  debts.      Lawley's 

The  Administrator  of  the  Deceased  is  a  Appeal,   20  W.  N.  C.  (Pa.)  28;   In  re 

necessary  party  to  the  proceeding  to  Bryan,  4  Phila.  (Pa).  228,  17  Leg.  Int. 

have    the    allowance   set   aside.     Mc-  (Pa.)  157;    Cranse's    Ertaie,   6   Phila. 

Elmurray  v.  Loomis,  31  Fed.  Rep.  395.  (Pa.)  71,  22  Leg.  Int.  (Pa.)  229. 

In  Pennsylvania  the  claim   for    the        Claim  by  Chil&en  of  Beoedent. — Where 

widow's  exemption  must  be  made  of  a   decedent    dies  leaving  a  divorced 

the  administrator  of  the  deceased,  and  wife   and   several   minor  children,    a 

a  demand  made  before  administration  claim  on  behalf  of  the  children  made 

granted  of  one  who  is  afterwards  ap-  after  the  sale  of  the  decedent's  per- 

poinied  administrator  is  not  suffii:ient.  sonal  property  is  too  late,  even  though 

In  re   Bryan,   4   Phila.   (Pa.)  228,  17  it  appears  that  no  guardian  had  been 

Leg.  Int.  (Pa.)  157.  appointed  for  the  children  at  the  time 

And  likewise  it  has  been  held  that  a  when  the  personal  property  was  sold, 

demand  made  upon  the  counsel  for  an  Williams's  Appeal,  92  Pa.  St.  69. 
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a  demand  against  the  estate  in  the  same  sense  as  the  claim  of  a 
creditor,  and  therefore  it  is  not  subject  to  the  period  of  limitation 
prescribed  by  statute  for  the  presentation  of  such  demands.* 

Exooflos  for  Belay.  —  A  husband  having  deserted  his  wife  and 
remained  separated  from  her  for  a  considerable  time  prior  to  his 
death,  a  delay  on  her  part  in  asserting  her  claim  may  be  excused 
where  it  appears  that  the  claim  was  made  within  a  reasonable 
time  after  learning  of  his  death;*  but  where  the  widow  herself 
is  administratrix  of  the  estate  she  cannot  urge  her  own  neglect 
of  duty  in  failing  to  obtain  an  appraisement  of  her  award  as  an 
excuse  for  delay  in  applying  for  an  order  to  sell  real  estate  for  its 
payment.' 

FartioTilar  Cases  —  Application  Oranted  or  Befnsed.  —  The  cases  illustra- 
tive of  periods  of  time  held  reasonable  or  otherwise  in  the  various 
states  differ  so  widely  that  a  general  classification  is  impossible, 
but  specific  illustrations  from  cases  in  different  jurisdictions  are 
given  in  the  notes.* 

Exoeption  to  Bnle  —  Sale  Without  Ho-  a  year's  provision.     And  in  Cook  v. 

tioe. —  In   Missouri  it  has   been   held  Sexton,  79  N.  Car.  305,  it  was  held  that 

that  the  statutory  provision  that  the  an  application  for  a  year's  support  un- 

widow  shall  make  her  selection  of  ex-  der  Act  1868-1869,  c.  93,  must  be  made 

empt  property  before  the  sale  of  the  within  one  year  after  the  death  of  the 

personalty  belonging  to  the  estate  does  decedent. 

not  apply  where  she  has  no  notice  of  In  Kew  Hampshire  it  has  been  held 

the  sale,   and   where  the   property  is  that,  as  a  general  rule,  the  application 

purchased  by   the  administrator.      In  should  be  made  as  soon  as  the  inven- 

such  a  case  she  will  be  allowed,  in  the  tory  of  the   estate   is   returned.     But 

absence  of  laches  on  her  part,  or  of  the  where  an  inventory  was  returned  on 

intervention  of  rights  of  third  parties,  July  5,   the  widow's  application  was 

to  take  her  exemption  out  of  the  prop-  granted     although    not     made     until 

erty  sold  to  the  administrator.     Heller  August  i,  in  a  case  where  it  appeared 

V,  Leisse,  13  Mo.  App.  180.  that  only  a  part  of  the  personal  estate 

1.  Miller  v.  Miller,  82  111.  463.  And  had  been  disposed  of  by  the  adminis- 
see  Matter  of  McCausland,  52  Cal.  577;  trator.  Kingman  v.  Kingman,  31  N. 
Verdier  v.  Roach,  96  Cal.  467.  H.  182.     But  an  application  made  four 

2.  Groome's  Estate,  7  Pa,  Co.  Ct.  years  after  the  death  of  the  decedent  is 
519.  loo  late,     Hubbard  v.  Wood,  15  N.  H. 

8.  Furlong  v.  Riley,  103  111.  628.  74.     Likewise  an  application  made  by 

4.  Kaseaehnsetts.  —  In  Lisk  v.   Lisk,  the  widow  thirty  years  after  the  death 

155  Mass.  153,  it  was  held  that  a  peti-  of  her  husband  is  too  late;  but  if  such 

tion  for  a  widow's  allowance  filed  two  application   is  granted   by  the  court, 

years  and  eight  months  after  the  ap-  and  the  decree  is  not  appealed  from, 

pointment  of  the  administrator  of  the  such    decree    is  conclusive,    and   the 

decedent's  estate  was  in  time.  widow,  as  administratrix,  may  retain 

In  Korth  Carolina  it  was  held  in  an  the    amount    of    the    allowance    and 

early  case  that  the  widow  must  file  her  charge  it  in  her  account.     Mathes  v. 

petition   for  a   year's  support  at  ihe  Bennett,  21  N.  H.  188. 

same  term  of  the  County  Court  when  In  Fenntylyania  it  has  been  held  that 

lettersof  administration  upon  the  estate  the  widow's  claim   to  three  hundred 

were  taken  out.     Gillespie  v,  Hymans,  dollars'  worth  of  her  husband's  estate 

4  Dev.  L.  (N.  Car.)  119.     This  case  was  is  waived  unless  made  in  proper  lime, 

followed  by  Ex  p,  Rogers,  63  N.  Car.  In  re  Bryan,  4  Phila.  (Pa  )228,  17  Leg. 

no,  wherein  it  was  also  held  that  it  Int.  (Pa.)  T57;  Neill  v.  Kuhn,  15  Pa. 

was   not  the  lapse  of  time  since  the  Co.    Ct.    565;    and    that,    under    the 

death  of  the  husband,  but  such  lapse  Widows'  Exemption  Law  of  April  14, 

since  the  taking  out  of  administration,  1851,  the  estate  must  be  appraised  and 

that  affected  the  right  of  Ihe  widow  to  the  widow's  share  set  apart  for  her  as 
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e.  Form  and  Contents  of  Petition.  —  In  jurisdictions 

where  a  formal  application   for  an  allowance  is  necessary  it  is 

generally  made  by  a  petition  in  writing.*     Such  petition  should 

show  the  nature  of  the  claim  and  set  out  the  reasons  in  its  favor.* 

but  it  need  not  negative  matters  of  defense.' 

promptly  as  in  the  case  of  a  debtor  Estate.  28  W.  N.  C.  (Pa.)  268;  Kirk- 
electing  to  take  his  exemption  under  patrick's  Estate,  5  Phila.  (Pa.)  98,  19 
the  Exemption  Law  of  1849,  Vande-  Leg.  Int.  (Pa.)  117;  Hurley's  Estate,  5 
vort*s  Appeal,  43  Pa.  St.  462.  Thus  W.  N.  C.  (Pa)  101;  Irwin's  Estaic,  6 
claims  for  the  exemption  have  been  re-  Pa.  Dist.  351;  Bourguignon's  Estate, 
fused  when  made  after  an  appraise-  28  W.  N.  C.  (Pa.)  315.  Thus  a  delay 
roentof  all  the  effects  belonging  to  the  of  one  year  after  the  granting  of  letters 
estate  has  been  completed  and  returned  of  administration  has   been   excused. 

10  the  Orphans*  Court,  Matter  of  Buddy's  Estate,  7  Pa.  Co.  Cl.  466. 
Maier,  i  Pearson  (Pa.)  420;  after  sev-  Likewise  a  delay  of  two  and  one-half 
eral  years  have  elapsed  and  the  widow  years.  Snider's  Estate.  4  Pa.  Disi.  458. 
has  remarried,  Matter  of  Clark,  2  Also  a  delay  of  three  years  after  the 
Pearson  (Pa.)  489;  Davis's  Estate,  5  death  of  the  decedent  in  filing  a  formal 
Pa.  Co.  Ct.  505;  Burk  v.  Gleason,  46  appraisement  where  an  election  is 
Pa.  St.  297;  after  the  administrator  made  to  take  cash  within  thirty  days 
has  incurred  expense  in  proceedings  of  the  death  of  the  decedent.  Dean's 
to  effect  a  sale  of  the  property,  Davis's  Estate,  7  Lane.  L.  Rev.  (Pa.)  162. 
Appeal,  34  Pa.  St.  256;  after  an  ex-  Texas.  —  Where  an  estate  is  solvent 
ecutor's  account  has  been  audited  and  it  is  too  late  for  the  widow  and  chil- 
the  adjudication  filed.  Hunt's  Estate,  dren  to  apply  for  an  allowance  in  lieu 

11  W.  N.  C.  (Pa.)  123;  after  the  ex-  of  property  exempt  from  execution 
penses  of  a  full  administration  have  when  the  estate  is  ready  for  partition 
been  incurred,  Baskin's  Appeal,  38  Pa.  and  distribution.  Little  v.  Birdwell, 
St.  65:  Groves's  Estate,  5  Pa.  Co.  Ct.  27  Tex.  688. 

498;  after  an  adjudication  in  favor  of  1.  In   Georgia  the   application   of    a 

an  attaching  creditor,  Downing's  Ap-  widow  lo  the  ordinary  for  her  twelve 

peal,  8  W.N.  C.  (Pa.)  196;  Roberts's  months' support  must  be  by  petition  in 

Estate,  20  W.   N.  C.  (Pa.)  380;    and  writing.     Fischesser  v.  Thompson,  45 

when  made   after  the  rights  of  third  Ga.  459;    Forbes  v.  Anderson,  54  Ga. 

parties  had    intervened,  which  rights  93.     And   see  Barclay   v.   Kimsey,  72 

were  prejudiced  by  the  delay,  Silvius's  Ga.  725. 

Estate,  20  W.  N.  C.  (Pa.)389;  Scullins's  In  Michigan  it  is  not  required  that  a 

Estate,  19  Phila.  (Pa.)  36,  45  Leg.  Int.  formal  or  sworn  petition  be  presented 

(Pa.)  104.  to   the    probate    court.      Freeman    v. 

Thus  also  the  following  periods  of  Washtenaw  Probate  Judge,  79  Mich, 

delay  have  been  held  fatal,  namely:  390. 

Three  years,   Fox's   Estate,    5    Kulp  2.  Petition  for  Inoreaee  of  Allowance. — 

(Pa.)  218;  Machemer's  Estate,  140  Pa.  Where  a  homestead,  consisting  of  a 

St.  544;  Davey's  Estate,  9  Pa.  Co.  Ct.  farm,  and  also  personal  property  have 

125;  five  years,  Hoffeditz's    Estate,   4  already  been  set  apart  to  the  widow,  a 

Northam.  Co.   Rep.  (Pa.)  285;  Pratt's  petition  for  a  further  allowance  should 

Estate,  23  W.  N.  C.  (Pa.)  543;    Don-  show  that  the  proceeds  of  the  farm  are 

oghue's  Estate,  7  Pa.  Co.  Ct.  319;  six  insufficient,  and  unless  it  is  so  alleged 

years  after  the  death  of  the  decedent  the  allowance  will  be  refused.     Matter 

although  letters  were  taken  out  within  of  Luther,  67  Cal.  319 

a  year  previous  to  the  claim,  Hughes's  3.  That  Widow  Had  Hot  Deeerted  Her 

Estate,   I   Lack.  Jur.  (Pa.)  85;    seven  Hnsband.  —  It  is  not  necessary  for  the 

years,  Crnnan  z/.  Scranton,  2  Lack.  Jur.  claimant  to  show  in  her  petition  that 

(Pa.)    413;     eight     years,      McNeill's  she  had  not  deserted  her  husband  and 

Estate,  6  Kulp  (Pa.)  168.  that  she  was  not  living  in  adultery  at 

But  a  considerable  delay  may  be  ex-  the  time  of  his  death.     In  the  absence 

cused   where   it   appears   that  the  in-  of  averment  and  ptoof  to  the  contrary 

terests  of  third  persons  have  been  in  the  presumption  is  in  favor  of  chastity, 

no  way  prejudiced  thereby.      Kelly's  and  that  the  wife  has  not  abandoned 

Estate,    14    Pa.    Co.    Ct.   51;    Weir's  her  husband.     The  petition  is  sufficient 
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/.  Notice  of  Application.  —  In  some  of  the  states  notice 
of  the  application  must  be  given  to  the  personal  representative 
of  the  decedent,^  while  in  others  the  proceeding  is  ex  parte  and 
no  notice  is  required.*  Where  a  second  allowance  is  made, 
however,^  or  where  new  appraisers  are  appointed  on  the  refusal 
of  the  original  appraisers  to  act,  notice  of  the  proceedings  is 
essential.* 

if  il  apprises  the  administrator  of  the  will  and  applies  for  an  aUowance  peod- 
nature  of  the  claim  and  is  sufficient  lo  ing  the  contest,  the  only  person  en- 
bar  another  action  for  the  same  de-  tilled  to  notice  under  Code  Civ.  Pro., 
mand.  Shernrood  v.  Thomasson,  124  §  2722,  is  the  temporary  administrator, 
Ind.  541.  and   that   if    he   appears  in    the  pro- 

That    There   Are    Ko    Debts   Against  ceeding  without  objection  he  thereby 

Estate.  —  An   application    under    the  waives    all    defects    in    the    citation. 

Georgia  Code  (2  Code  Ga.  1895,  g§  3465,  Matter  of  Hitchler,  (Surrogate  Ct.)  21 

3466)  is  not  demurrable  for  failure  to  Misc,  (N.  Y.)  417. 

deny  the  existence  of  debts  against  the  2.  Leach  v.  Pierce,  gsCal.  614;  Mor- 

estate.      Woodbridge  v.  Woodbri  g -,  gan  v,  Morgan,  36  Miss.  348. 

70  Ga.  733.  In    Wright    v,     Wright,     13    Allen 

1.  Butts  V,  Pugh,  54  Ga.  465;  Goss  (Mass.)  207,  the  court  said:  *'  No  no- 

V.  Greenaway,  70  Ga.  130;  Freeman  v.  tice  of  the  application  of  a  widow  for 

Washtenaw  Probate  Judge,  79  Mich,  an  allowance  is  required   by  statute, 

390;  Bacon  v,  Perkins,  100  Mich.  183.  except  upon  a  grant  of  special  admin- 

In  Georgia  notice  must  be  given  to  istration;  and  the  practice  of  the  pro- 
the  representative  of  the  estate  if  there  bate  courts  in  the  dffTerent  counties  has 
is  any;  if  there  is  no  representative,  not  been  uniform  upon  this  subject; 
notice  is  unnecessary.  Goss  v.  Green-  although  the  better  practice  no  doubt 
away,  70  Ga.  130.  But  an  appearance  is  not  to  make  an  allowance  of  any  un- 
by  the  administrator  constitutes  a  usual  amount  without  notice  to  all 
waiver  of  notice,  and  it  may  be  shown  parlies  interested.  In  many  cases,  no- 
by  parol  that  he  appeared  before  the  tice  to  the  executor  is  sufficient  to  pro- 
commissioners  on  an  application  made  tect  the  interests  of  all  concerned, 
by  the  next  friend  of  minor  children  The  express  requiiement  of  notice  to 
for  a  year's  support  and  consented  lo  all  parties  interested,  in  Stat.  1859, 
or  aided  in  their  report.  Butts  z/.  c.  143,  repealed  in  Gen.  Stat.,  c.  94,  §  9* 
Pugh,  54  Ga.  465.  And  where  the  upon  a  petition  for  an  allowance  to  a 
original  application  for  an  allowance  widow  on  the  appointment  of  a  special 
is  made  by  the  administrator  the  fact  administrator  pending  a  suit  concem- 
ihatit  has  subsequently  been  adopted  ing  the  probate  of  a  will,  is  strong 
by  the  widow  and  prosecuted  in  her  evidence  that  the  legislature  did  not 
name  does  not  authorize  a  dismissal  of  consider  or  intend  that  notice  should 
the  claim  on  appeal  on  the  ground  of  be  essential  in  ordinary  cases,  as  to 
want  of  notice  10  the  administrator,  which  the  statutes  are  silent.  The 
Ftj roes  V.  Anderson,  54  Ga.  93.  reasons  for  not  making  notice  an  ab- 

In  Hlohigan  notice  must  be  given  to  solute  prerequisite  to  the  validity  of  an 

the   administrator,   and  an  allowance  allowance  also  excuse  the  parties  in- 

made   without  such    notice    is    void,  terested   in    the  estate    from    closely 

Freeman  v.  Washtenaw  Probate  judge,  watching  the   action   of    the    probata 

79  Mich.  390.     But  there  is  no  statu-  court  in  the  matter.*' 

tory  requirement  that  the  notice  should  If  the  Allowance  Kade  Ii  Beaaonable  in 

be  in  writing,  and  therefore  where  the  Amount  the  order  granting  it  will  not 

administrator  is  orally  notified  of  the  be  set  aside  because  notice  of  the  ap' 

claim,   is  heard    in    relation    thereto,  plication  wtis  not  given  to  the  executor* 

and  informs   the   court  regarding  the  Babcock  v.  Probate  Ct.,  18  R.  I.  555. 

circumstances  of   the  widow  and   the  8.  Cummings  z^.  Alien,  34N.  H.  I94«. 

estate,    the   court  has  jurisdiction  to  4.  Heck  v.  Heck,  34  Ohio  St.  369. 

grant  the  application.     Bacon  v.  Per-  In  this  case,  however,  it  was  also  held 

kins,  100  Mich.  183.  that  the  irregularity  of  appointing  neiT 

In  Kew  York  it  has  been  held  that  appraisers   and  making  an  allowance 

where  a  widow  contests  her  husband's  without  notice  must  be  corrected,  if  aS 
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g.  Appraisement  and  Report  —  who  May  Act  u  Aj^praiBon.  — 

In  Pennsylvania  it  has  been  held  that  the  proceedings  of  apprais- 
ers are  not  invalidated  because  one  of  the  persons  thus  acting  is 
also  a  surety  for  the  widow  as  administratrix,*  or  because  two 
of  them  are  her  relatives.* 

Diz«otlon  in  Ord«r  of  Appointment.  —  Where  the  statute  provides  that 
the  whole  estate  shall  be  set  aside  to  a  widow  if  it  is  less  in  value 
than  a  certain  amount,  the  order  appointing  appraisers  may  so 
direct  them,  and  such  an  order  is  not  objectionable  as  depriving 
the  persons  appointed  of  all  discretion.^ 

Fonn  of  Beport.  —  The  allotment  of  the  appraisers  must  be  made 
with  such  reasonable  certainty  as  to  indicate  what  property  they 
intend  to  set  apart,*  and  the  property  allotted  should  be  inven- 
toried, an  appraisement  in  bulk  being  insufficient.* 

h.  Hearing  on  Petition  or  Appraisers'  Report.  —  The 

Hearing  on  a  Petition  for  an  Allowance  is  generally  of  an  informal  nature,* 
and  on  such  hearing  the  probate  court  has  no  jurisdiction  to 
determine  the  validity  of  an  antenuptial  contract  set  up  by  the 
legal  representative  of  the  estate  as  a  bar  to  the  application. 
The  remedy  of  the  objector  in  such  a  case  is  by  a  bill  in  equity 
to  enjoin  the  widow  from  prosecuting  her  petition.'' 

Hearing  on  Appraisert'  Beport.  —  On  the  return  of  the  appraisers' 
report  to  the  probate  court  an  opportunity  to  file  objections 
thereto  is  usually  given  to  creditors  and  other  persons  interested.® 
Such  objections  should  be  filed  without  delay  •  and  should  set 

all,  in  the  probate  court,  and  that  the  family   allowance,   and   even    though 

order  could  not  be  reversed  on  appeal  written  objections  to  the  petition  ar^ 

for  want  of  such  notice  where  the  rec«  filed    by    a   person    interested  in   the 

ord  did  not  show  that  any  injustice  had  estate,  a  new  trial  of  the  issues  raised 

been  done.  thereby    cannot    be    had.      Leach    z/. 

1.  Macaltioner's    Estate,   20    Phila.  Pierce,  93  Cal.  614. 

(Pa.)  37i  47  Leg.  Int.- (Pa.)  213.  7.  Blacklnton     v.    Blackinton,     no 

2.  Vandevort*s  Appeal,   43   Pa.   St.  Mass.    461;     Paine    v.    Hollister,    139 
462.  Mass.  144.     Contra^  Young  v.   Hicks, 

3.  Stewart  v,  Stewart,  74  Ga.  355.  92  N.  Y.  235. 

4.  In  Kiff  V,  Kiff,  95  N.  Car.  71,  the  8.  Goss  v,  Greenaway,  70  Ga.  130; 
commissioners  allotted  to  the  plaintiff  Cowan  v.  Corbett,  68  Ga.  66;  Birt  v, 
among  other  things  an  item  described  Brown,  106  Ga.  23;  Holliday  v,  Hol- 
as  **  labor  for  3i  years,  $173."  It  was  land,  41  Miss.  52S;  Williams  v.  Hale, 
held  that  this  allotment  was  void  for  12  Smed.  &  M.  (Miss.)  562. 
uncertainly  and  that  the  widow  could  9.  After  the  Appraiier's  Beport  Has 
not  show  by  parol  evidence  that  the  Been  Conflrmed  by  the  court  it  is  too  late 
commissioners  intended  to  allot  to  her  for  a  creditor  to  file  objections  thereto, 
a  claim  which  the  decedent  had  against  Williams  v.  Hale,  12  Smed.  &  M. 
a  third  person  for  labor  performed  for  (Miss.)  562.  Nor  can  a  widow  take 
him.  what  is  allotted  to  her  by  the  decree 

6.  Drake's  Estate,  i  W.  N.  C.  (Pa.)  confirming  the  report  and   thereafter 

85.  institute  new  proceedings  to  recover 

An  Appraiser  Cannot  Kake  an  Altera-  the  residue  of  her  claim.     Holliday  v. 

tion  in  the  appraisement  after  it  has  Holland,  41  Miss.  528. 

been    filed    in    the    Orphana'    Court.  A  Beoree  of  Confirmation  Will  Hot  Be 

Miller's  Estate,  1  Leg.  Gaz.  (Pa.)  59.  Opened  in  order  to  set  aside  the  report 

6.  The  Statutes  Bo  Hot  Proyide  for  the  where  the  part 3'  applying  for  such  re- 
Framing  of  Issues  on  a  petition  for  a  view  has  b^en  guilty  of  laches  in  mak« 
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forth  with  certainty  the  grounds  relied  upon  to  defeat  the  allow- 
ance.* On  the  hearing  the  burden  of  proof  is  on  the  objectors 
to  show  that  the  report  is  erroneous.* 

/.  Order   Granting  or  Refusing  Allowance  —  (i)  In 

General.  —  The  fact  that  an  allowance  is  made  implies  that  it  is 
necessary  for  the  support  of  the  widow,  and  the  order  need  not 
contain  a  finding  of  such  necessity  in  express  terms.* 

An  Order  Granting  an  Allowance  to  a  Second  Wife  should  not  be  made  a 
charge  upon  the  interest  of  a  first  wife  in  community  property.* 

Order  Direoting  Payment  in  Instalmentt.  —  The  court  may  order  an 
allowance  to  be  paid  in  quarterly  or  monthly  instalments  instead 
of  setting  aside  specific  property  or  a  gross  sum  of  money.* 

Apportionment  Between  Widow  and  Children.  —  Where  an  apportionment 
of  the  allowance  between  the  widow  and  the  children  is  necessary 
it  may  be  made  either  by  the  appraisers  or  by  the  court  in  its 
order  confirming  their  report.* 

(2)  Order  Setting  Aside  Appraisers'  Report.  —  The  court  may 
set  aside  an  appraisers*  report  where  it  is  clear  that  the  valuation 
of   the   widow's  award  is  erroneous,   but  it  cannot  revise  and 

ing  the  application.     Davis's  Estate,  5  8.  Matter   of   Welch,   106  Cal.  427; 
Kulp  (Pa.)  162;  McLaughlin's  Estate,  MaUer  of  Luther,  67  Cal.   319;    Ha- 
4   Pa.   Co.   Ct.   295.    Thus,   where  a  vens's  Appeal,  69  Conn.  684. 
guardian  of  minor  children  of  a  dece-  4.  Matter  of  Cfannon,  18  Wash.  loi. 
dent  filed  exceptions  to  an  appraiser's  5.  McReynolds's  Estate,  61  Iowa  585. 
report  nine  months  after  it  had  been  Orders  Limiting  Duration  of  Allowanee. 
confirmed  by  the  Orphans'  Court,  it  — In   California  an  order  granting  an 
was  held  that  his  right  to  object  to  the  allowance,  made  prior  to  the  return  of 
report  had  been  waived  by  his  delay  the  inventory,  and  giving  to  the  widow 
and  that  for  his  needless  interference  a  monthly  allowance  *'  until  said  in- 
the  costs  of  the  proceedings  must  be  ventory  is  returned,  or  until  the  further 
imposed  upon  him.     Vandevort's  Ap-  order  of    this  court,"  has  been  con- 
peal,  43  Pa.  St.  462.  strued  to  mean  that  the  allowance  so 
In  Goorgia  it  was  held,  under  the  Act  given  shall  terminate  upon  the  return 
of  1856,  that  the  recording  of  the  ap-  of  the  inventory,  or  before  that  time  if 
praiser's  return  by  the  ordinary  was  a  the  court  so  orders.     Matter  of  Lux, 
ministerial  and  not  a  judicial  act,  and  100  Cal.  593. 

that  a  premature  recording  thereof  did  And  in   Connecticut  it  has  been  held 

not  cut  off  the  right  of  contestants  to  that  where  the  allowance  consists  of  a 

file  objections.    Cowan  r.  Corbett,  68  certain  number  of  dollars  per  month  it 

Ga.  66.     And  under  the  Act  of  Oct.  9,  is  not  limited  in  operation  to  one  year, 

1885,  it  has  been  held  that  objections  although  a  previous  order  has  been 

may  be  filed  by  a  creditor  at  or  before  made  limiting  twelve  months  for  the 

the  term  of  court  to  which  the  citation  settlement  of   the  estate.      Havens's 

is  returnable  and  at  which  the  subject-  Appeal,  69  Conn.  684. 

matter  thereof  is  to  be  considered,  and  6.  Womack   v,  Boyd,  31  Miss.  443; 

that  it  is  not  necessary  for  such  objec-  Matter  of  Pollard,  Ohio  Prob.  216. 

lions  to  be  filed  before  the  expiration  No  Apportionment  After  Conflrmation  of 

of  four  weeks  from  the  first  publication  Beport.  —  An  award  made  to  a  widow 

of  notice.     Parks  v,  Johnson,  79  Ga.  by  appraisers    and   approved   by  the 

567;  Laslie  v,  Laslie,  87  Ga.  477.  court  becomes  her  sole  and  exclusive 

1.  Bray's  Estate,  12  Phila.  (Pa.)  54,  property  forever,  and  a  part  thereof 
35  Leg.  Int.  (Pa.)  90.  cannot  subsequently  be  given  by  the 

2.  Robson  v,  Harris,  82  Ga.  153;  court  to  any  other  member  of  the  fam- 
O'Neill's  Estate,  11  Pa.  Co.  Ct.  ily.  Matter  of  Scoville,  20  IH.  App. 
491.  426. 
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modify  such  valuation  and  substitute  its  own  judgment  or  that 
of  an  auditor  for  the  judgment  of  the  appraisers.^ 

(3)  Signature  and  Entry  of  Order.  —  It  is  generally  provided 
by  statute  that  the  order  granting  an  allowance  shall  be  signed 
and  entered  of  record  within  a  certain  time,  but  it  seems  that  a 
strict  compliance  with  the  statutory  requirements  is  not  always 
necessary.* 

(4)  Conclusiveness  of  Order —  Collateral  Attack,  —  An  order  of 
the  court  granting  an  allowance  is  conclusive  as  to  the  rights  of 
the  widow  and  of  all  other  persons  interested  in  the  estate,  and 
it  cannot  be  attacked  collaterally  except  for  causes  apparent  upon 
the  face  of   the  record  showing  want  of  jurisdiction,*   or  for 

1.  Miller  v.  Miller,  82  111  463;  Mat-  North  Carolina sWilnle,  may  be  entered 
ter  of  Scoville,  20  111.  A  pp.  426;  Van-  nunc  pro  tunc,  and  the  poteer  of  the 
devort's  Appeal,  43  Pa.  St.  462;  court  to  allow  such  entry  is  not  con- 
Davis's  Estate,  5  Kulp  (Pa.)  162;  Mat-  trolled  by  any  statute  of  limitations, 
ter  of  Galloway,  i  Pearson  (Pa.)  404;  Long  v.  Long,  85  N.  Car.  415. 
McLaughlin's  Estate,  4  Pa.  Co.  Ct.  SMording  Appraisers'  Beport.  —  In 
295.  Gcorj^ia  the  act  of  the  ordin|Lry  in  re- 
Strong  and  Ck>nvinolng  Proof  Is  Neoos-  cording  the  return  of  the  appraisers  is 

lary  in  order  to  overcome  the. value  ministerial  and  not  judicial,  and  there- 
fixed  by  the  appraisers.  Fox's  Estate,  fore  a  premature  recording  of  the  re- 
5  Kulp  (Pa.)  218.  turn  does  not  afifect  the  validity  of 
Ck>ntra — That  Court  May  Seriie  Be-  the  allowance.  Cowan  v,  Corbet t,  68 
port.  —  In  New  York  it  has  been  held  Ga.  66.  And,  on  the  other  hand,  where 
that  if  the  appraisers  appointed  by  the  the  appraiser's  return  setting  apart  an 
surrogate's  court  neglect  to  set  apart  allowance  to  a  widow  and  her  minor 
anv  property  for  the  widow  or  minor  son  is  duly  filed  in  the  ordinary's 
children,  or  if,  in  discharging  their  office,  and  no  objections  thereto  are 
duty,  they  commit  error  in  valuing  the  filed  within  the  statutory  period,  the 
property,  the  surrogate  has  such  a  interest  of  the  minor  son  is  not  di- 
supervision  of  their  proceedings  that  vested  because  the  ordinary  delays  the 
he  may  correct  any  irregularity,  mis-  actual  recording  of  the  appraisers'  re- 
take, or  improper  valuation.  Apple-  turn  until  after  he  becomes  of  age. 
gate  r.  Cameron,  2  Bradf.  (N.  Y.)  119.  Roberts  v.  Dickerson,  95  Ga.  727. 

2.  Order  Without  ftlgnatnre  of  Judge.  3.  Tabb  v.  Collier,  68  Ga.  641;  Goss 
—  In  Baker  v.  Baker,  51  Wis.  538,  the  v,  Greenaway,  70  Ga.  130;  Threlkeld 
county  judge,  on  hearing  an  applica-  v,  Allen,  133  Ind.  429;  Litchfield  v, 
tion  for  an  allowance,  announced  that  Cud  worth,  15  Pick.  (Mass.)  23;  Leaver- 
he  would  allow  to  the  widow  a  certain  ton  v,  Leaverton,  40  Tex.  218. 

sum  per  month,  and  by  his  direction  Failure  to  Set  Out  Jnrisdiotional  Faoti. 
the  clerk  then  and  there  reduced  the  — In  Georgia  it  has  been  held  that  the 
decision  to  writing  in  the  form  of  an  order  of  the  ordinary  granting  a 
order,  but  the  judge  neglected  to  sign  widow's  allowance  should  always  re- 
it,  and  it  was  folded  and  indorsed  as  cite  the  names  of  the  persons  who  re- 
filed,  a  blank  being  left  for  the  judge's  ceived  notice  of  the  application,  and 
signature.  On  appeal  it  was  held  that  that  an  order  which  does  not  contain 
the  order  thus  made  took  effect  as  the  such  recitals  is  void  as  against  a  judg^ 
decision  of  the  court  notwithstanding  ment  creditor  of  the  deceased  who  bad 
the  omission  to  sign  and  enter  it  as  re-  no  notice  of  the  application,  and  may 
quired  by  statute.  be  attacked  collaterally.  Fischesser  z^. 
Entry  of  Jodgment  None  pro  Tnno. —  Thompson,  45  Ga.  459.  But  see 
The  judgment  against  the  personal  Forbes  v.  Anderson.  54  Ga.  93. 
representative  of  the  deceased  for  Attaok  on  Final  Settlement  of  Estate, 
an  amount  covering  the  deficiency  —  If  an  administrator  fails  to  object 
of  the  personal  estate  so  as  to  make  up  to  the  appraisers'  report,  and  does  not 
the  total  sum  allowed  to  the  widow  as  appeal  from  the  judgment  confirming 
her  year's  support,  authorized  by  the  the  report  within  the  time  prescribed 
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fraud  in  procuring  the  order.* 

Ckirreetion  of  Mistakes  or  Defeets  in  Order.  —  In  some  jurisdictions, 
however,  it  is  held  that  orders  granting  allowances  are  in  the  dis- 
cretion of  the  probate  court,  which  may  therefore  modify  or 
rescind  them  at  any  time.* 

/  Enforcement  of  Order  — in  General.  —  Where  a  judgment 
for  a  widow's  allowance  has  been  rendered  against  the  personal 
representative  of  the  decedent  it  may  be  enforced  by  execution  • 
or  by  motion  for  an  order  to  compel  its  payment,*  or,  in  a  juris- 
diction where  the  statutes  do  not  provide  for  such  judgment,  an 
executor  who  wilfully  refuses  to  pay  an  allowance  as  directed  b}' 
the  court  may  be  imprisoned  by  order  of  the  probate  judge.* 

Foreign  Jndgment.  —  In  Illinois  it  has  been  held  that  a  judgment 
for  a  widow's  allowance  rendered  by  a  probate  court  in  a  foreign 
state  cannot  be  collected  out  of  real  estate  in  Illinois  which  has 
descended  to  heirs  of  the  decedent.® 

k.  Payment  of  Allowance  —  By  whom  and  to  whom  Payable.  — 
Where  an  estate  is  solvent  a  special  administrator  appointed 
pending  proceedings  to  remove  a  general  administrator  may  be 
directed  to  pay  the  widow's  allowance.^  The  payment  should 
be  made  to  the  widow  ®  or  to  her  personal  representative.* 

b7  statute,  he  cannot  resist  the  claim  tion  is  not  permissible.     Richardson  v, 

upon  a  final  settlement  of  the  estate;  Hazleton,  loi  Mass.  io8,  citing  Waters 

nor  does  the  fact  thai  no  notice  of  such  v.  Stickney,  12  Allen  (Mass.^  i;  Pettee 

settlement   ivas   given   to  him   enable  v.  Wilmarth,  5  Allen  (Mass.)  144. 

him  to  maintain  a  bill  in  equity  to  set  8.  Adkins  v.  Huichings,  79  Ga.  260. 

aside  the  allowance.     Wood  v,   John-  4.  An  administrator  cannot  defeat  a 

son.  13  111.  App.  54.8.  motion  to  compel  the  payment  of  an 

Order  Orerroling  Olyections  to  AUow-  order  granting  an  allowance  by  plead 

onoe.  —  An  order  of  the  probate  court  ing  the  indebtedness  of  the  widow  to 

overruling  an  application  for  review  of  the  estate  as  a  set  off.     Such  a  motion 

a  widow's  allowance  is  conclusive  and  may  be  called  for  disposal  before  it  is 

is    not    subject    lo    collateral    attack,  regularly    reached   in   the  call   of  the 

Moore  v.  Moore,  46  Ohio  St.  89.  docket.      Leaverton   v.  Leaverton,  40 

1.  Frey's  Estate,   6  Pa.  Co.  Ct.   84;  Tex.  218. 

Transue's  Estate,  2  Northam.  Co.  Rep.  5.  Leach  v.  Peabody.  58  Vt.  485. 

(Pa.)  393;  Runyan's  Appeal,  27  Pa.  St.  6.  Smith   v.  Smith,  174  111.  52. 

121.  As  to  the  Enforcement  of  an  Order  by 

Exceptions  to  the  widow's  allowance  Action  against  the  personal  representa- 

cannot  be  presented  for  the  first  time  tive  or  the  surety  on  his  bond,  see  f»- 

upon  the  audit   of  the   executor's  ac-  fra^  XI.  4.  Actions  to  Enforce  Right  to 

count.     The    proper   procedure  to  ob-  Allowance. 

tain  a  review  of    the  decree  granting  7.  Matter  of   Welch,    106  Cal.   427, 

such  allowance  is  by  a  bill  of  review,  wherein  it  was  also  held  that  a  delay 

Storey's  Estate,  16  VV.  N.  C.  (Pa.)  5^1.  of  four  years  by  the  widow  In  demand- 

2.  Clemens  v.  Fox,  25  Colo.  39;  ing  such  payment  did  not  deprive  bee 
Freeman  v,  Washtenaw  Probate  Judge,  of  the  right  to  receive  the  accumulated 
79   Mich.    390;    Matter  of   Power,    92  allowance. 

Mich.  T06.  8.  In  Pennsylvania^  under  Acts  1851 

Contra.  —  The  probate  court  has  ex-  and  1859,  the  exemption  allowed  to  the 

tensive  authority  to  correct   mistakes  widow  and  children  must  be  paid  di- 

and  defects  in  its  own  records  or  de-  recily  to  the  widow,  and  the  children 

crees,  except  in  cases  like  the  revoca-  are  not  entitled  to  any  portion  of  it. 

tion  of  an  order  making  an  allowance  Nevins's  Appeal,  47  Pa.  St.  230. 

to  a  widow,  in  which  case  such  correc-  9.  In  Okio^  if  the  widow  dies  after  an 
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Where  the  Order  Granting  the  Allowanoe  Is  Unoondltional  an  executor 
cannot  insist  as  a  condition  precedent  to  payment  that  the  widow 
shall  receipt  for  the  payment  as  in  lieu  of  dower.  ^ 

Payment  Before  Deeree  Bendered.  —  Although  a  decree  granting  the 
allowance  is  in  general  essential  to  its  validity,  it  seems,  by  the 
weight  of  authority,  that  such  decree  need  not  in  all  cases  precede 
its  payment,  but  that  the  administrator  or  executor  may  make 
the  expenditure  as  the  necessity  accrues  and  have  such  sum 
allowed  in  the  settlement  of  his  account.* 

Payment  as  Defense  to  Claim  for  Legacy.  —  An  allowance  granted  and 
paid  to  a  widow  pending  a  contest  in  court  in  regard  to  her  hus- 
band's will  is  to  be  considered  as  independent  of  any  bequest 
which  she  may  receive  under  the  terms  of  the  will,  and  should 
not  be  treated  as  a  part  payment  thereof.*  And  even  though  a 
residuary  legatee  may  be  entitled  in  equity  to  have  some  portion 
of  the  payments  made  to  the  widow  on  an  allowance  set  off 
against  a  claim  of  her  legal  representative  for  interest  on  a  trust 
fund  which  is  due  to  her,  a  court  of  probate  has  no  jurisdiction 
to  grant  such  relief.* 

3.  Appeal  from  Order  Granting  or  Befnsing  Allowance  —  a.  In 
General.  —  By  the  weight  of  authority  the  action  of  the  court 
in  granting  or  refusing  an  allowance  and  in  fixing  the  amount 
thereof  is  reviewable  on  appeal;^   but  an  appeal  does  not  lie 

allowance  has  been  made  to  her,  but  v.  Probate  Judge,  19  Me,  260;  Walker, 
before  the  expiration  of  one  year,  and  Appellant,  8j  Me.  17;  Litchfield  v.  Cud- 
before  the  whole  allowance  has  been  worth,  15  Pick.  (^Iass.) 23;  Dale  z'.  Han- 
paid,  her  executor  may  recover  the  over  Nat.  Bank,  155  Mass.  141;  Hub- 
amount  remaining  unpaid  from  the  bard  v.  Wood,  15  N.  H.  74;  Duncan  v. 
personal  representative  of  her  hus-  Eaton,  17  N.  H.  441;  Buffum  v.  Spar- 
band's  estate.  Dorah  v,  Dorah,  4  hawk,  20  N.  H.  81;  Mathes  7/.  Bennett, 
Ohio  St.  292.  21  N.  H.  188;  Heald's  Petition,  22  N. 

1.  In  re  Deknm,  28  Oregon  97.  H.  265;  Kingman  v,   Kingman,  31  N. 

8.  Matter  of  Lux,  100  Cal.  606;  Saw-  H.  182;  Piper  v.  Piper.  34  N.  H.  563; 

er  V,  Sawyer,  28  Vt.  245;  Huntley  v,  Fosler  v.  Foster,  36  N.  H.  437;  Wood- 

enny,  65  Vt.  185.  bury's  Appeal,  57  N.  H.  483. 

Contra  — Decree  Essential.  —  In  Rhode  In  Arizona  an  appeal  from  an  order 

Island  it  seems  that  the  decree  grant-  refusing  an  allowance  cannot  be  taken 

ing  the  allowance    must  precede   its  directly  from  the  probate  court  to  the 

payment  by  the  executor  or  adminis-  Su{>reme  Court.     All  probate  appeals 

trator,  and  that  he  cannot  pay  it  be-  in    that   territory   must    be    taken   to 

fore  it  has  been  decreed  by  the  court  the  District  Court  in  the  first  instance, 

and  have  the  amount  of  such  payment  and   this  rule    applies   to  appeals  in 

credited  in  his  account.     Babcock  z/.  cases  regarding  the  widow's  allowance. 

Probate  Cl,    18   R.    L   555.     And   in  Matter  of  Roddick,  i  Ariz.  411. 

Texas  likewise  it  has  been  held  thai  In  Georgia  it  was  held  in  an  early 

an  administrator    is    not   entitled    to  case  that  no  appeal  could  be  had  di- 

credit  for  payments  on  the  widow's  a1-  rectly  from  the  report  of  the  appraisers 

lowance  until  proper  orders  granting  where  no  objections  thereto  were  filed 

such  allowance  have  been  made  by  the  in  the  ordinary's  court.    Cope  v.  Hays, 

court.     Chifiiet  v,  Willis,  74  Tex.  245.  30  Ga.  539.     But  if  the  report  is  met 

8.  Meech  v.  Weston,  33  Vt.  561.  with  objections,  then  the  judgment  of 

4.  Hav  ns*s  Appeal,  69  Conn.  684.  the  ordinary  is  invoked,  and  from  that 

5.  Havens's  Appeal,  69  Conn.  684;  judgment  an  appeal  can  be  had. 
Wood  V,  Johnson,  13  III.  App.  548;  Cowan  r.  Corbett,  68  Ga.  66.  And  the 
Swayze  v.  Wade,  25  Kan.  551;  Cooper  right  to  appeal  is  recognized  expressly 
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from  an  order  striking  off  a  withdrawal  by  a  widow  of  her  claim 
to  such  allowance.* 

b.  Who  May  Appeal.  —  A  special  administrator  may  appeal 
from  an  order  directing  him  to  pay  the  arrearage  of  family  allow- 
ance which  has  accumulated  since  the  suspension  of  the  general 

administrator;  *  but  the  interest  of  a  creditor  of  the  estate  whose 
claim  has  never  been  approved  by  the  probate  court  is  not  suffi- 

!n  the  Acts  of  1884-1885  (2  Code  Ga.,  support  an  appeal.     And  to  the  same 

§  3467).     Phelps  V.  Daniel,  86  Ga.  363;  efifect  see   Leslie  v.   Tucker,  57  Ala. 

Birt  V.  Brown,  106  Ga.  23.  483. 

Vermont. —  In  Frost  v.  Frost,  40  Vt.  1.  Cacterson's  Appeal,  100  Pa.  Sr.  g. 
625,  it  was  held  that  the  decision  of  the  2.  Matter  of  Welch,  106  Cal.  427, 
probate  court  in  fixing  the  amount  wherein  the  coutt  said:  *'  In  each  ap- 
of  the  personal  property  assigned  to  peal  a  motion  to  dismiss  is  made,  upon 
the  widow  as  an  allowance,  being  a  the  ground  that  the  appellant  is  not  a 
judicial  act  which  depended  upon  party  aggrieved;  and  in  support  of  the 
the  exercise  of  ihe  court's  discreiion,  motions  are  cited  the  numerous  cases 
although  subject  to  re-examination  on  which  decide  that  an  executor  or  ad- 
appeal  by  the  County  Court,  could  not  ministrator  has  in  general  no  such  in- 
be  reviewed  in  the  Supreme  Court,  terest  in  the  conflicting  claims  of  heirs 
Citing  Phelps  v.  Phelps,  16  Vt.  73:  and  devisees  as  will  warrant  his  appeal 
Adams  v.  Adams,  21  Vt.  162.  But  see  from  adjudications  fixing  their  rights. 
Leach  z/.  Leach,  51  Vt.  40,  wherein  it  and  distributing  the  estate  accordingly, 
was  held  that  the  action  of  the  probate  *  *  *  The  rule  as  declared  by  these 
court  in  granting  an  allowance  under  cases  does  not  admit  of  question.  It 
Gen.  Stat.  Vt.,  c.  49,  §  29.  in  force  in  is  a  sound  proposition  that  ad  mini  stra- 
1S79,  ^^^  "^^  appealable.  tors,  general  or  special,  like  receivers 

In  Michigan   it  has  been  held   that  and  other    trustees  or  custodians  of 

orders  granting  allowances  are  in  the  funds  for  designated  purposes,  are  not 

discretion  of  the   probate  judge,  who  ordinarily  aifected  by  orders  in  refer- 

may  modify  or  rescind  them  at  any  ence  to  their  disposition,  and  therefore 

time.    Freeman  v.  Washtenaw  Probate  will  not  be  heard  on  appeal  from  such 

Judge,  79  Mich.  390:  Matter  of  Power,  orders.     But   this    rule   has   its    well- 

92  Mich.  106.     In  view  of  this  fact  it  defined  limitations.    Wherever  an  order 

has  been  stated  to  be  very  doubtful  or  decree  involves  a  construction  of  the 

whether  a   probate  order  making  an  proper  exercise  of  the  duties  of  the 

allowance    is    appealable.      Moore   v,  ofi!cer,  wherever  it  presents  a  question 

Moore,  48  Mich.  271.  as  to  the  right  or  power  of  the  trustee 

And  in  Bordwell  v.  Snow,  ^Mich.  to  comply  with  it,  wherever  obedience 
1899)  77  N.  W.  Rep.  936,  it  was  held  to  it  might  subject  him  to  liability,  the 
that  an  order  granting  an  allowance  to  rule  does  not  operate.  Even  where 
the  widow  could  not  be  appealed  from  the  order  is  one  merely  for  the  pay- 
on  the  ground  that  the  person .  to  ment  of  funds,  if  any  of  these  ques- 
whom  it  was  granted  was  not  the  tions  arise  under  it,  and  personal 
widow,  since  the  determination  of  the  liability  may  attach,  the  right  of  the 
probate  court  on  that  point  was  not  a  officer  to  appeal  is  recognized  and  up- 
final  adjudication  of  the  issue.                 .  held.    Beach  on  Receivers,  §§  286,  757; 

Order  Made  Withoat  Jnrisdiotion.  —  In  How  7/.  Jones,  60  Iowa  71;  Hinckley 

David  V.  David,  56  Ala.  49,  it  was  held  v.  Gilman,  etc.,  R.  Co.,  94  U.  S.  467; 

unJer  the  Act  of  April  23,  1873,  that  High  on   Receivers,  §  8196.     The  au- 

the   power   to   appoint  commissioners  thorities  above  cited  deal  more  particu- 

to   select  exempt   property   conferred  larly  with  a  receiver's  right  to  appeal* 

by  the  thirteenth  section  of  the  Act  was  But  the  principle  is  the  same  in  the 

given  to  the  judge  of  probate  and  not  case  of  all  trustees,  while  special  ad- 

to  the  probate  court,  and  therefore  that  ministrators    whose  powers   are  hefc 

an  order  of  the  probate  court  confirm-  under  consideration  are  little  else  than 

ing  the  report  of  commissioners  and  receivers  in  chancery,  with  such  limited 

overruling  objections  thereto  was  coram  powers  as  may  be  conferred  or  author" 

fwn  judicf  and  void,  anc)   would  not  ized  by  statute." 
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cient  to  support  an  appeal  from  an  order  setting  aside  property 
to  the  widow.* 

c.  Time  For  Taking  Appeal.  —  An  appeal  taken  after  the 
expiration  of  the  time  limited  by  statute,*  or  after  the  widow 
has  received  her  allowance  and  all  the  personal  estate  is 
exhausted,'  is  too  late. 

Petition  for  Leave  to  Appeal.  —  In  Vermont  a  party  who  has  been 
prevented  by  mistake,  accident,  or  misfortune  from  appealing 
from  a  probate  decree  within  the  sixty  days  allowed  by  statute 
may  petition  for  leave  to  appeal  at  any  time  within  two  years.* 

d.  Bond  or  Undertaking  on  Appeal.  —  The  practice  in 
regard  to  the  bond  or  undertaking  upon  an  appeal  from  an  order 
granting  an  allowance  is  the  same  as  in  other  probate  appeals.* 

e.  Hearing  in  Appellate  Court  —  what  Questions  Are  open.  — 

As  a  general  rule  an  appeal  from  an  order  granting  an  allowance 
brings  up  for  review  both  the  right  to  the  allowance  in  general 
and  the  reasonableness  of  the  amount  awarded  by  the  lower 
court.* 

1.  Stark  V.  Scale,  59  Tex.  i.  In  this  the  Superior  Court,  after  such  appeal 
case  a  former  administrator  of  the  es-  has  been  perfected,  makes  an  order  di- 
tate  had  filed  a  final  account  in  which  recting  the  administrator  to  pay  the 
an  indebtedness  due  to  him  from  the  allowance,  such  order  is  beyond  its 
estate  was  claimed,  but  there  was  no  jurisdiction  and  may  be  annulled  upon 
evidence  that  the  claim  had  ever  been  certiorari.  Pennie  v.  San  Francisco, 
approved  by  the  court,  and  therefore  89  Cal.  37. 

it   was  held   that  his   interest  in  the  Indiana.  —  Where  a  dispute  arises  as 

estate  was  not  sufficient  to  support  an  to  the  right  of  the  widow  to  an  allow* 

appeal  from  an  order  setting  apart  an  ance,  and  the  administrator,  by  leave, 

allowance.  P^ys  the  money  into  court,  and  it  is 

2.  In  California  an  appeal  from  an  subsequently  ordered  that  the  clerk 
order  granting  an  allowance  may  be  pay  the  money  to  the  widow,  and  an 
taken  within  sixty  days  after  its  entry  appeal  from  this  order  is  taken  by 
by  any  person  interested,  whether  he  creditors  of  the  estate,  such  appeal  is 
has  or  has  not  had  actual  notice  of  the  governed  by  Rev.  Stat.  1881,  §§  2454, 
entry  of  the  order.  Leach  v.  Pierce,  2455,  which  require  the  filing  of  an  ap- 
93  Cal.  614.  peal  bond  within  sixty  days  and  the 

8.  Hale  v.  Hale,  i  Gray  (Mass.)  51S.     filing  of  a  trahscript  within  ten  days 

4.  Bufifum  V.  Sparhawk,  20  N.  H.  81;  thereafter.  Browning  v.  McCracken, 
Holt  V,  Smart,  46  N.  H.  9.  97  Ind.  279. 

Where  the  decree  relates  to  a  single  6.  Where  an  order  granting  an  allow- 
item,  like  the  allowance  for  the  widow's  ance  modifies  a  previous  order  of  a 
support,  it  is  sufficient  for  the  petition  similar  character  an  appeal  from  the 
for  leave  to  appeal,  to  state  generally  modifying  order  brings  up  the  whole 
that  the  petitioner  is  aggrieved  by  question  for  review  in  the  appellate 
the  decree,  and  the  reasons  of  appeal  court.  Matter  of  Cannon,  18  Wash, 
need  not  be  set  forth  in  detail.     Holt  loi. 

V.  Smart,  46  N.  H.  9.     But  upon  the  In  Baker  v.  Baker,  57  Wis.  382,  the 

hearing  of  the  petition  the  petitioner  County  Court  granted  a  monthly  al* 

must   prove    that   injustice   has   been  lowance  to  the  widow,  but  afterwards 

done,  or  the  petition  will  be  dismissed,  revoked  its  order  and  directed  an  allow- 

Buffiim  V.  Sparhawk,  20  N.  H.  81.  ance   of    a  gross   sum   less   than   the 

5.  California.  —  An  undertaking  in  amount  previously  granted.  On  ap- 
the  sum  of  three  hundred  dollars,  peal  to  the  Circuit  Court  it  was  held 
given  as  required  by  Code  Civ.  Pro.  that  the  widow  was  entitled  to  the 
Cal.,  %  94.1,  is  sufiScient  to  stay  proceed  gross  sum  allowed  by  the  second  order, 
ings  upon  the  order  appealed  from.    If  and  to  that  only,  but  on  appeal  to  the 

19  Encyc.  PI.  &  Pi.  ^60  945  Volume  XIX. 


AnowauM  to  SETTLEMENT  OF  Widow  or  Fiadly. 

Order  of  Argument.  —  The  general  rule  that  the  party  upon  whom 
the  burden  of  proof  rests  is  entitled  to  open  and  conclude  the 
argument  *  applies  to  appeals  from  orders  granting  allowances. • 

/.  Amendment  of  Caveat.  —  In  Georgia  a  party  appealing 
to  the  Superior  Court  from  an  order  of  the  ordinary  overruling 
objections  to  the  appraisers'  return  may  amend  his  caveat  in  the 
appellate  court.* 

g.  Costs.  —  Where  an  appeal  is  taken  from  an  order  granting 
an  allowance,  and  the  appellee  prevails  in  regard  to  the  most 
important  matters  in  controversy,  the  court  may  refuse  to  award 
costs  to  either  party;*  but  an  executor  who  prosecutes  an  unsuc- 
cessful appeal  from  such  an  order  may  be  held  individually  liable 
for  costs.* 

Supreme  Court  it  was  held  that  she  8.  In  Cheney  v.  Cheney,  73  Ga.  66» 

was  entitled  to  the  monthly  allowance  it   was   held   that  on  the  trial  of  an 

made  by  the  first  order  of  the  County  appeal  in  the  Superior  Court  from  a 

Court,  and  the  case  was  remanded  to  judgment  of  the  ordinary  confirming 

the   Circuit  Court   with  directions  to  an  appraisers'  report  the  applicant  for 

enter  judgment   accordingly.      Judg-  the   allowance   was   entitled   to    open 

ment  having  been  entered  in  the  Circuit  and  conclude  the  argument  where  the 

Court  In  accordance  with  this  direc  contest  was  with  the  representative  of 

tion,  and  an  appeal  having  been  taken  the  estate.     Bui   where  the  contest  is 

from  the  judgment  so  entered,  it  was  with  an  adverse  claimant  of  the  prop- 

held  that  the  question  of  the  power  of  erty  the  burden  of  proof  is  upon  the 

the  County  Court  to  make  an  allow-  latter,  and  he  is  entitled  (o  open  and 

ance  in  the  first  instance  could  not  be  conclude,  if  both  parties  introduce  evi- 

raised  on  such  appeal  for  the  first  time,  dence.     Robson  v,  Harris,  82  Ga.  153; 

and  that  the  right  of  the  widow  to  the  Gunn  v.  Pettygrew,  93  Ga.  327. 

allowance  was  res  judicata,  3.  Phelps  v.  Daniel,  86  Ga.  363. 

Appeal  from   Single   Jostiee    to    Full  Qnalifloation  of  Bnle.  —  Where  the  ap- 

Oonrt. —  In  3f at /If,  on  appeal  from  an  praisers'    return    specifically    assigns 

order  of  the  ptobate  court  granting  an  certain   properly   to    the    widow,  and 

allowance  to  the  Supreme   Court    of  also  specifically  assigns  other  property 

Probate,  the  latter  court  may  reverse  to  each  of  the  minor  children  byname, 

or  affirm  in  whole  or  in  part  the  sen*  and  a  caveat  is  filed  by  the  adminirira- 

tence  or  act  appealed  from,  and  may  tor  of  the  decedent  which   in   terms 

increase  or  decrease   the  amount  al-  raises  an  objection  only  to  the  property 

lowed  by  the  probate  court.     Gil  man  set  apart  for  the  widow,  and  wliere, 

V.  Gtlman,  53  Me.  184.    But  exceptions  after  an  appeal  has  been  taken  to  the 

do  not  lie  to  a  decree  made  on  such  Superior  Court,  it  appears  that  a  seitle- 

appeal  by  a  single  justice  of  the  Su-  ment  has  been  made  between  the  cave- 

preme   Court  of    Probate   fixing    the  ator  and  the  widow,  the  caveat  cannot 

amount  of  the  allowance.     Such  action  be  amended  so  as  to  bring  in  issue  the 

involves   the  exercise  of  judicial  dis-  allowance  to  the  children.    Jacobson 

cretion,  and  is  not  reviewable  by  the  v.  Tacobson,  107  Ga.  29. 

whole  court.     Dunn  v.  Kelley,  69  Me.  4.  Kingman  v.  Kingman,  31  N.  H. 

145.  182.     In  this  case  the  judge  of  probate 

In  Massachusetts,  however,  the  deci-  made  an   allowance  of  a  certain  sum 

sion  of  a  single  justice  of  the  Supreme  of  money,  and  on  appeal  taken  by  the 

Court  on  appeal  in  a  probate  case  is  heirs  the  Superior  Court  reversed  the 

made  subject  to  appeal  in  all  matters  decree  and  ordered  that  a  smaller  al- 

of  fact  as  well  as  of  law;  but  it  will  lowance  should  be  made,  but  it  was 

not  be  reversed  upon  a  question  of  fact  held  that  neither  party  should  have 

unless  clearly  shown  to  be  erroneous,  costs.     Citing  Leavitl  v.   Wooster,  14 

Allen  V.  Allen,  117  Mass.  27;  Slack  v.  N.  H.  565;  Mathes  v.  Bennett.  21  N.  H. 

Slack,  123  Mass.  443.  188;  Griswold  v.  Chandler,  6  N.  H.  6x. 

1.  See  article  Opsn  and  Close,  vol.  5.  Walter's  Estate,  2  Chest.  Co.  Rep. 

15,  p.  181.  (Pa.)  159. 
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4.  Actions  to  Enforce  Bight  to  Allowance  —  a.  In  General.  — 
By  refusing  to  allow  an  appraisement  or  to  set  aside  an  allow- 
ance, as  provided  by  statute,  the  personal  representative  of  the 
decedent  may  render  himself  liable  to  an  action  by  the  widow;  * 
and  a  judgment  or  decree  of  the  probate  court  granting  an  allow- 
ance may  likewise  be  enforced  by  an  action  against  such  repre- 
sentative •  or  by  an  action  on  his  bond.* 

1.  Torstenson's  Estate,  3  Pa.  Co.  Ct.  Ing  an  inventory  as  directed  by  statute, 

13;  Neely  V.  McCormick,  25  Pa.  St.  255.  and  the  widow  cannot  maintain  tres- 

Jorisdictioii  —  Parties.  —  In  Texas  the  pafs  against  him  for  ihus  taking  the 

Difirict  Cuuri  has  jurisdiction  of  an  articles   into   his   possession.      But   it 

action  brought  by  the  widow  against  soems  that  if  the  executor  should  keep 

her  husband's  executor  to  recover  (he  the  articles   from   the   widow   for  an 

allowance  provided  as  a  substitute  for  undue  lime,  or  otherwise   abuse   the 

the  homestead  and  other  property  ex-  right,  he  would   become  a  trespasser 

em pt  by  law  from  forced  sale.    In  such  ad   initio.      Voelckner    v.    Hudson,    i 

a  case,  if  the  widow  and   the  executor  Sandf.  (N.  Y.)  215. 

are  the  only  heirs  and  distributees  of  2.  Drew  r.  Gordon,  13  Allen  (Mass.) 

the  decedent,  the  creditors  of  the  estate  120. 

are  not  necessary  parties  to  the  action.  In  Iivin  v.  Hughes,  82  N.  Car.  210, 

Runnels  v.  Runnels,  27  Tex.  51^5.  the    administrator    advanced    to    the 

Form  of  Action. — The  widow  cannot  widoiv  part  of  the  amount  decreed  to 

maintain  trespass  against  the  admin-  her  bv  the  court  as  her  year's  support, 

istrator  of  her  husband  for  the  allow-  and  thereupon  she  gave  her  receipt  to 

ance;  her  remedy  is  by  special  action  him,    under   an    agreement    that   she 

on  the  case,  or  if  the  exempt  property  should  repay  the  sum  advanced  and 

has   been  converted   into   money  she  that  he  would  surrender  the  receipt, 

may  sue  In  assumpsit  for  the  money  In  accordance  with  this  agreement  the 

had  and  received  to  her  use.     Neely  widow  returned  the  money  which  had 

V.  McCormick,  25  Pa.  St.  255.  been  advanced,  but  the  administrator 

Time  Within  Which  Action  Xost  Be  failed  to  surrender  the  receipt;  subse- 

Sron^ht. —  In   North   Carolina   it   has  quently  assets  applicable  to  the  judg- 

been  held  that  an  action  by  the  widow  ment  came  into  his  hands,  but  he  died 

against  her  husband's  administrator  without  paying  it,  and  it  was  held  that 

to  procure  her  year's  support  must  be  the  widow  might  maintain  an  action 

brought  within  a  year  from  ihe  death  against  his  executor  to  recover  the  sum 

of  the  husband.     Cook  v.  Sexton,  79  which  she  had  repaid  to  him. 

N.  Car.  305.  8.  Godfrey   v.  Getchell,  46  Me.  537; 

Condition   Prooodent   to    Action.  —  In  Choate  v.  lacobs,  136  Mass.  297. 

Alabama^  before  the  widow  has  made  a  Jorisdictlon.  —  In   lo^oa    the  County 

selection  of  the  property  exempt  in  her  Court  has  jurisdiction  to  enforce  com- 

favor  she  has  no  title  to  any  specific  pliance  with  the  order  direciing   the 

property  for  which  she  can  maintain  payment  of    an   allowance,    but    this 

trover  against  her  husband's  adminis-  jurisdiction  is  not  exclusive,  since  ihe 

trator.     Tucker  v.  Henderson,  63  Ala.  District  Court  also  ha3  original  juris- 

280.     N*or  can  she  maintain  a  bill  in  diction  of  actions  for  breaches  of  an 

equity  against  the  administrator  unless  adminisiraior's  bond.     Wheelhouse  r. 

she  is  able  to  show  some  remissness,  Bryant,  13  Iowa  160. 

undue  delay,  or  other  dereliction  on  Defenses  to  Action. —  In  an  action  on 

his   part.      Henderson    v.   Tucker,  70  the  bond  of  an  aJminisiraior,  bruught 

Ala.  381;  Loeb  r.  Richardson,  74  Ala.  by  a  widow  for  failure  to  pay  her  year's 

311.  support,  the  administrator  cinnot  by 

In  New  York  the  articles  designated  plea  or  answer  call  the  pUiniiff  to  ac- 

by  statute  as  exempt  in  favor  of  the  countas a  removed  administratrix;  but 

widow  and  family  are  deemed  assets  he  may  show  that  she  had  assets  be- 

of  the  estate,  and  the  executor  or  ad-  longing  to  the  esiaie,  out  of  which  the 

ministrator   is    entitled    to   take   such  allowance  should  have  been  paid  in- 

articles  into  his  possession  on  the  death  stead  of  issuing  execution  against  him. 

of  the  owner,  for  the  purpose  of  mak-  King  v,  Johnson,  94  Ga.  665* 
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b.  Pleadings.  —  The  complaint  in  an  action  against  an  executor 
to  recover  the  allowance  provided  by  statute  should  not  be  dis- 
missed for  want  of  a  sufficient  averment  that  the  widow  had 
declined  to  accept  a  bequest  in  her  favor,  made  by  the  will  of 
the  decedent.*  But  in  an  action  on  the  executors  bond  it  is 
necessary  to  allege  facts  showing  a  default  by  the  executor  in  the 
probate  court  prior  to  the  commencement  of  the  action.* 

Aniwor.  —  Where  an  answer  pleads  misconduct  on  the  part  of 
the  widow  as  5  bar  to  her  right  to  an  allowance,  it  must  also 
show  that  she  was  guilty  of  such  misconduct  at  the  time  of  her 
husband's  death.* 

6.  Injunction  to  Prevent  Sale  of  Property  Pending  Application.  — 
The  personal  representative  of  the  decedent  may  be  restrained 
by  injunction  from  selling  property  which  is  needed  for  the  pay- 
ment of  the  widow's  allowance,  and  the  sale  of  which  would  work 
irreparable  injury  to  her  rights  * 

6.  Determination  of  Bight  to  Allowance  in  Collateral  Proceedings. 
—  The  widow's  right  to  an  allowance  may  sometimes  be  deter- 
mined in  collateral  proceedings  for  the  settlement  of  the  estate, 
such,  for  instance,  as  a  petition  for  an  order  to  sell  real  estate  to 
pay  debts,*  or  a  foreclosure  proceeding  against  an  insolvent 
estate.* 

7,  Title  to  Property  Set  Apart.  —  It  is  generally  held  that  the 
title  to  property  set  apart  as  an  allowance  vests  at  once  in  the 
beneficiary,  and  that  such  property  cannot  thereafter  be  adminis- 
tered as  a  part  of  the  decedent's  estate.^ 

1.  Runnels  v.  Runnels,  27  Tex.  515.  ants,  a  sale  of  the  property  of  the  de- 

2.  Hamlin  v.  Kinney,  2  Oregon  91.  cedent  and  an  application  of  the  pro- 

3.  Zeigler  v,  Mize,  132  Tnd.  403.  In  ceeds  to  the  payment  of  their  claim, 
this  case  an  answer  in  bar  which  and  where  the  petition  puts  in  issue 
alleged  that  the  plaintiff  had  lived  the  rights  of  all  the  defendants,  a  judg- 
separate  from  her  husband  and  in  ment  in  favor  of  the  petitioners  is,  in 
adultery,  but  failed  to  allege  that  she  effect,  an  adverse  determination  to  ihe 
had  either  left  her  husband  or  was  liv-  right  of  the  widow.  In  such  a  case  the 
ing  in  adultery  at  the  time  of  his  death,  failure  of  the  widow's  aitorney  to  rep- 
was  held  to  be  insufficient.  resent  her  on  the  trial  does  not  war- 

4.  Jackson  v,  Corbio,  39  Ga.  102;  rant  setting  aside  the  judgment  and 
Simmons  v.  Crumbley,  84  Ga.  495;  ordering  a  new  trial  after  the  close  of 
Denny  7/.  Denny,  113  Ind.  22.  the  term  at  which  the  judgment  was 

5.  Spencer  c*.  Boardman,  118  III.  553,  rendered.  WooUey  v.  Sullivan.  92 
wherein  ii  was  held  that  if  the  widow*s  Tex.  28. 

right  10  an  allowance  is  contested  on  7.  Schadt    r.    Heppe,  45   Cal.  433: 

a  petition  by  the  administrator  for  an  Miller  v.  Miller,  105  Ga.  305;  Runyan's 

order  to  sell  real  estate  to  pay  debts,  Appeal,  27  Pa.  St.  121. 

the  court  may  find  against  her  claim  Death  or  Marriage  of  Beneficiary  Before 

under  the  petition  and  answers,  with-  Payment. —  If  the  property  is  set  aside 

out  the  filing  of  a  cross-petition.  separately   to   the   widow   and   minor 

6.  In  a  foreclosure  proceeding  child,  what  is  set  aside  to  the  widow 
against  an  insolvent  estate,  if  the  vests  in  her,  and  what  is  set  aside  to 
widow  files  an  answer  asking  for  an  the  child  vests  in  the  child,  or  if  it  is 
allowance,  the  court  may  find  against  set  apart  jointly  the  widow  is  entitled 
her  claim;  and  where  the  object  of  the  to  the  use  thereof  as  long  as  it  lasts, 
plaintiff's  petition  in  such  proceeding  or  as  long  as  she  lives;  but  in  neither 
is  to  procure,  as  against  all  defend-  case  will  the  property   revert  to    the 
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Sftle  or  Partition  of  Proporty.  —  In  Georgia  the  widow  may  sell  the 
property  set  apart,  for  the  purpose  of  supporting  the  family,* 
but  a  minor  child  attaining  his  majority  during  the  life  of  the 

estate  of  the  father  on  account  of  the  limit  applies  only  to  the  time  within 

marriage  or  death  of  the  child,  even  which    commissioners    must    be    ap- 

though  such  marriage  or  death  occur  pointed.     Gamble  v.  Kellum,  97  Ala. 

before  the  allowance  is  paid  by  the  ad-  677. 

ministrator.     Miller  v..  Miller,  io<j  Ga.  Enforoement  of  Mortgage  Againat  Frop- 

305.  erty  Set  Apart  to  Family.  —  Where  the 

Separation  of  Family  —  EfTeot  on  Allow-  property  set  apart  for  the  support  of 
anoe. —  In  Neto  York  the  articles  ex-  the  family  consists  of  the  family  resi- 
enipt  in  favor  of  the  family  are  to  dencc,  which  was  the  common  prop- 
remain  in  the  widow's  possession  as  erty  of  the  husband  and  wife,  and  such 
long  as  she  is  able  and  willing  to  keep  property  is  mortgaged,  it  is  not  neces- 
up  the  family  circle  and  provide  for  sary  to  present  the  mortgage  claim  to 
the  minor  children,  and  if  the  children  the  administrator  for  allowance  before 
leave  the  widow  during  their  minority,  suit  is  brought  to  enforce  it,  provided 
contrary  to  her  wishes,  and  without  no  claim  is  made  against  the  assets  of 
fault  on  her  part,  she  is  still  entitled  to  the  estate  for  a  deficiency.  Schadt  v. 
the  possession  of  the  property  until  Heppe,  45  Cal.  433. 
they  arrive  at  full  age,  although  they  1.  Miller  z/.  Defoor,  50 Ga.  568;  Tabb 
are  provided  for  by  another;  but  it  v.  Collier,  68  Ga.  641;  Cleghorn  v, 
would  seem  to  be  otherwise  where  it  Johnson,  69  Ga.  369;  Miller  t/.  Crozier, 
appears  that  the  children  leave  in  con-  105  Ga.  54;  Swain  v,  Stewart,  98  Ga. 
sequence  of  improper  treatment  on  her  366. 

pan.    The  rule  is  the  same  whether  Sale  Without    Order  of  Conrt.  —  The 

the    widow    is    the    mother    or    step-  widow  may  sell  the  property  without 

mother   of    the  children.     Scofield   v.  any  order  of  the  ordinary,  at  least  in  a 

Scofield,  6  Hill  (N.  Y.)  642.  case   where   no  objections  have  been 

Soit  on  Account  Set  Apart  as  Allow-  filed  to  the  granting  of  the  allowance, 

ance.  —  Where  an  account  for  a  sum  Cleghorn  z/.  Johnson,  69  Ga.  369.     And 

of  money  is  set  apart  to  the  widow  as  indeed  it  is  questionable  whether  the 

her  year's  support,  she  may  sue  on  it  ordinary  has  jurisdiction  to  order  such 

in  her  own  name  at  any  time  after  the  a  sale.     Steed  v.  Cruise,  70  Ga.  168. 

appraisers   make   their  return   to  the  Sale    by    Widow's     Administrator. — 

ordinary,  and  she  need  not  wait  until  Where  the  widow  dies  after  consuming 

the  time  allowed  for  filing  objections  all  the  personal  property  set  apart  for 

has  expired.     Doyle  v.  Martin,  61  Ga.  her  support,  the  land  which  has  been 

410.  set  apart  vests  in  the  minor  children. 

Action  to  Seoover  Exempt  Property  —  and  the  widow's  administrator  cannot 
Limitations.  —  In  Alabama  it  is  provided  sell  it.  Dickerson  v.  Nash,  74  Ga.  357. 
by  statute  that  where  an  estate  does  Sale  by  Widow  After  Second  Marriage, 
not  exceed  in  value  the  amount  exempt  —  In  Vandigriftv.  Potts,  72  Ga.  665,  it 
in  favor  of  the  widow,  and  sixty  days  was  held  that  a  widow  who  has  married 
have  elapsed  since  the  death  of  the  again  cannot  sell  the  properly  set  apart 
decedent  without  the  granting  of  for  her  year's  support  and  buy  other 
administration,  the  judge  of  probate  land,  taking  title  in  herself  and  her 
must,  on  application  of  the  widow,  ap-  second  husband.  But  in  Swain  v.  Stew- 
point  commissioners  to  set  apart  the  art,  98  Ga.  366,  it  was  held  that  the 
exempt  property,  and  it  is  also  pro-  right  of  the  widow  to  sell  and  convey 
vided  that  until  such  setting  apart  or  in  fee  simple  the  land  set  aside  as  her 
administration  the  widow  may  use  the  year's  support,  for  the  purpose  of  de- 
property  as  authorized  by  law,  and,  if  riving  from  the  proceeds  a  support  for 
necessary,  pay  sue  for  and  recover  it  herself  and  child,  was  not  affected  by 
or  bring  suit  as  a  regularly  appointed  the  fact  that  she  had  married  again,  or 
administrator  might  do.  Under  this  by  her  confinement  in  jail  under  a 
statute  it  has  been  held  that  the  wid-  sentence  for  a  misdemeanor,  even 
ovv's  right  to  sue  continues  until  the  though  part  of  the  money  raised  by  the 
setting  apart  or  administration,  reganl-  sale  was  to  be  applied  to  the  payment 
less  of  the  sixty  days'  limit,  since  this  of  her  fine. 
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widow  cannot  coerce  a  partition  thereof.^ 

8.  Increase,  Seduction,  or  Discontinuance  of  Allowance  —  Subse- 
quent Allowances.  —  The  court  granting  an  allowance  may  sonae- 
times  increase*  or  reduce  the  amount  thereof  at  a  subsequent 
time,  on  cause  shown,'  or  grant  a  second  allowance,*  or  discon- 
tinue one  already  granted,  at  the  end  of  a  certain  period ;  *  but 
an  order  reducing  an  allowance  •  or  vacating  a  previous  order 
granting  one  ^  cannot  be  made  to  have  a  retroactive  effect. 

XII  Collection  of  Claims  Against  Estates  —  1.  By  Proceed- 
ings in  Probate  Court  Generally —  a.  Notice  for  Presentation 
OF  Claims.  —  In  most  of  the  states  the  executor  or  administrator 
is  required,  within  a  specified  time,  to  publish  notice  of  his 
appointment,  and  for  the  presentation  of  claims;  and,  usually, 
the  time  for  presentation  of  claims  does  not  begin  to  run  against 
the  creditor  until  such  notice  is  given.** 

b.  Presentation  of  Claims  to  Executor  or  Administra- 
tor. —  As  to  what  claims  must  be  presented  to  the  executor  or 
administrator,  the  manner  and  time  of  presentation,  excuses  for 
failure  to  present,  waiver  of  presentation,  necessity  and  suffi- 
ciency of  verification  of  claims  presented,  and  the  effect  of  failure 
to  present,  see  a  full  discussion,  citing  numerous  cases  construing 
various  statutes  upon  the  subject,  in  the  title  Debts  of  Decedents^ 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  vol.  8,  pp.  1003,  1062 
et  seq. 

1.  Whitt  V.  Ketchum,  84  Ga.  128;  the  estate  is  insolvent,  ic  is  the  duty  of 
Roberts  v.  Dickerson,  95  Ga.  727;  the  court,  after  the  expiration  of  one 
Miller  v.  MiUer,  T05  Ga.  305.  year  from  the  granting  of  letters,  to  dis- 

2.  la  Ohio,  where  an  allowance  has  continue  the  family  allowance.  Mont- 
been  made  to  the  widow  for  her  sup-  gomery*6  Estate.  60  Cal.  648. 

port  for  twelve  months  from  her  hus-  6.  Upon   its  being  shown   that   the 

band's  death,  this  allowance   may  be  condition  of  the  estate  is  changed,  or 

revived  and  increased  by  the  probate  that  the  sil nation  or  circumstances  of 

court  for  the    benefit  of  the  widow's  the  family  have  changed,  the  probate 

estate,   on    peiliion    by   a   person   in-  court  may  make  an  order  diminishing 

terested,   even   though   the  petition  is  the  allowance  as  to  the  future;  but  it 

not  filed  until  aftsr  the  expiration  of  the  is  an  abuse  of  discretion  for  the  judge 

twelve  months,  and  after  the  death  of  to  set  aside  a  previous  order  allowing 

the  widow.     A  person  who  supported  a  certain  sum  monthly  until  the  estate 

and  took  care  of  the  widow  during  the  is  settled,  and  to  make  another  order 

twelve  months  and  until  her  death  is  a  allowing  a  gross  sum  which  not  only 

person  interested  in  the  matter  of  the  greatly  diminishes  the  allowance,  but 

review  of  said   allowance,  within  the  has    a    retroactive    effect.     Baker    v. 

meaning  of  the  statute  providing  for  Baker,  51  Wis.  538. 

such  review.      Sherman  v.    Sherman,  Widow  Cannot  Be  Boquired  to  Accomnt 

21  Ohio  St.  63T.  for  Past  Expenditvres.  -«  Wheie  an  order 

8.  Baker  v.  Baker,  51  Wis.  538.  reducing   an   allowance   is  made,  the 

4.  Hale  v.  Hale,  i  Gray  (Mass.)  518.  widow  cannot  be  required  to  account 
A  widow  who  applies  for  a  second  for  any  portion  of  the  allowance  which 

allowance  after  the  expiration  of   the  she  has  already  expended.     Harshman 

statutory  year  must  make  some  show-  t/.  Slonaker,  53  Iowa  467. 

ing  of  her  needs  and  circumstances,  if  7.  Ford  v.  Ford,  80  Wis.  565. 

required  by  the  probate  judge.     Pull-  8.  For  a  full  discussion  of  the  neces* 

ing  V.  Durfee,  88  Mich.  387.  siiy,  su(!]cienc> ,  and  effect  of  notice, 

5.  In  California,  wheie  it  appears  that  and  effect  of  failure  to  give  notice,  see 
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c.  Filing  and  Docketing  Claims.  —  In  many  of  the  states 

the  statute  requires  a  claimant  against  the  estate  ^  to  file  his 
claim  or  a  statement  thereof  in  the  office  of  the  probate  court 
within  a  prescribed  time  after  publication  of  notice  to  creditors,' 


tbe  liiie  Dtbis  of  Decedents ^  Am.  and 
Eng.  Eacyc.  of  Law  (2d  ed.),  vol.  8, 
p.  io8r. 

1.  Equitable  Claims.  —  In  Illinois  tbe 
prubaie  couri  has  a  large  measure  of 
eqaiiable    jarisdiction,   and    in    most 


Co.  V,  Slevin,  56  Mo.  App.  107.  Tbe 
principle  of  that  case  was  reaffirmed 
and  applied  in  Maginn  v.  Green,  67 
Mo.  App.  616;  Hoffmann  v.  Hoffmann, 
126  Mo.  486. 
2.  The  statute    sometimes  requires 


casas  ample  power  to  adjust  and  settle  that  the  claim  shall  be  first  presented 

the  equitable  rights  and  claims  of  the  to    the    personal    representative,    and 

parties.     Moore  v.  Rogers,  19  111.  347;  shall  be  filed  in  court  by  the  claimant 

DiKon   V,   Buell,   21    III.   203;  Moline  only  in  case  of  rejection  by  the  per- 

W:iter  Power,  etc.,  Co.  v.  Webster,  26  sonal  representative.     See  Sand.  &  H, 

111.  233;  Hurd  V.    Slaten,  43  111.  348;  Dig.  Stat.  Ark., §  124.     'Wixx^m  Arkan- 

In  re  Steele,   65    HI.   324;  Garvin  z\  sas  prior  presentation   to  the  executor 

Sie.vart,  59  111.  229;  Conover  v.  Hill,  or  administrator  is  essential   to    tbe 

76  111.  342;  Wads  worth  v,  Connell,  104  jurisdiction  of   the    probate  court   to 

111   369;  Doggett  V,  Hill,  108  HI.  560;  allow  the  claim.     Hudson  t/.  Breeding, 

McCall  V.  Lee,  120  111.  261;  Millard  v.  7  Ark.  445;  Meyer  v,  Quartermous,  28 

Harris,  119   111.  185;  Wolf  v.    Beaird,  Ark.  45;  Wilkerson  z/.  Gordon,  48  Ark. 

123  III.  585;  Matter  of  Corrington,  124  360.     But  objection  for  insufficiency  of 

111.  363;    Winslow  V.  Leland,  128   111.  presentation  may  be  waived.     Borden 

304;  Shepard   v.   Speer,   140   111.   238;  z/.  Fowler,  14  Ark.  471;  Leake  z/.  Sutb- 

Elling  V,  Biggsville  First  Nat.  Bank,  eriand,    25    Ark.    219;     Randolph    v. 


173  111.  368;  Westbay  v.  Williams,  5 
111.  App.  521;  Clark  v.  Carr,  45  III. 
App.  469;  Bromwell  v.  Schubert,  54 
III.  App.  674;  Kinne  v.  Schumacher, 
65  111.  App.  342.  Compare  Pahlman  c. 
Graves,  26  111.  405. 
It   may   pass   upon   the  claim  of  a 


Ward,  29  Ark.  238;  Clark  v.  Bomford, 
20  Ark.  440;  Grimes  v.  Booth,  19  Ark. 
224;  Grimes  z/.  Bush,  16  Ark.  647.  As 
to  what  constitutes  an  implied  rejec- 
tion see  Bellows  v.  Cheek,  20  Ark.  424. 
Olijection  After  AUowanM.  —  The  ob- 
jection  that  a  claim   was   never  pre- 


partner  against  the  estate  of  a  deceased  sented  to  the  administrator  cannot 
partner  for  a  share  of  the  partnership  be  made  after  an  order  allowing  it. 
profits.  Miller  v,  Simons,  71  111.  App.  Cook's  Estate,  14  Cal.  129. 
369.  Demand  Before  Filing  a  Claim  is  un- 
it may  allow  the  claim  of  a  partner-  necessary  in  Indiana  tnough  tbe  clftim 
ship  creditor  against  the  estate  of  a  be  one  which  would  require  a  demand 
deceased  partner  without  a  showing  of  before  suit.  Armacostz'.  Lindley,  116 
the  insolvency  of  tbe  surviving  part-  Ind.  295;  Walker  v.  Heller,  104  Ind. 


ner.     Doggett  v.  Dill,  108  111.  560. 

It  may  determine  the  validity  of  a 
claim  by  a  widow  against  her  de- 
ceased husband's  estate.  Duval  v, 
Duval,  49  111.  App.  469. 

In  Missouri  the  probate  court  has 
no  jurisdiction  of  demands  of  purely 
equitable  cognizance.  Mt.  Olive,  etc.. 
Coal  Co.  V.  Slevin,  56  Mo.  App.  no; 
First  Baptist  Church  v.  Robberson,  71 
Mo.  326;  Butler  v.  Lawson,  72  Mo. 
227;  Ford  z^.  Talmage,  36  Mo.  App.  65; 


Miller  v.  Woodward,  8  Mo.  i6q;  Mead     ell.  106  111.  315. 


327;  Trimble  v.  Pollock.  77  Ind.  576. 

Claim  Prematurely  Filed.  —  In  Illinois^ 
if  a  claim  is  filed  before  the  day  set  for 
that  purpose  in  the  notice  to  creditors, 
and  is  allowed  after  that  day,  it  will 
be  presumed  thai  tbe  court  had  juris- 
diction by  legal  continuance.  Ward 
V.  Durham.  134  111.  195. 

Time  of  Filing.  —  The  claim  is  filed 
in  time  although  no  summons  or  no- 
tice is  issued  until  after  the  statutory 
period  has  expired.     Wallace  v.  Galch- 


V,  Jennings,  46  Mo.  91;  Bredell  v.  Col- 
lier, 40  Mo.  287;  Hammons  v.  Ren- 
irow,  84  Mo.  332.  But  a  demand  for 
money  had  and  received  is  not  purely 
equitable,  and  tbe  probate  court  has 
cqgolzaoce  of  it.     Mt.  Olive,  etc.,  Coal 


Filing  with  Clerk.  —  Merely  sending 
a  statement  of  claim  to  tbe  adminis- 
trator is  not  sufficient  under  a  statute 
which  requires  a  filing  with  the  clerk. 
Cory  V.  Gillespie.  94  Iowa  347. 

Splitting  Claims.  —  A  claim  consUtiog 
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and  it  is  made  the  duty  of  the  clerk  or  court  to  enter  the  claim 
upon  the  proper  docket.* 

d.  Statement  OF  Claim — (i)  Sufficiency  of  Statement — Formal 
Pleading  Hot  Neoeeiary.  —  The  statutory  provisions  in  the  several 
states  relating  to  the  form  in  which  claims  shall  be  presented  to 
the  probate  court  are  very  concise,  and,  though  differing  slightly 
in  phraseology,  are  practically  alike.  None  of  them  is  construed 
to  require  technical  precision,*  and  in  some  of  the  states  the 
statutes  expressly  dispense  with  formal  pleadings.* 

Entitling  Claim.  —  The  claim  or  statement  need  not  be  formally 
entitled. "* 


of  several  items  should  not  be  pre- 
sented piecemeal.  Pfeiffer  v.  Suns,  73 
Mo.  245. 

Cironmstaneeo  Excoeing  Delay.  —  In 
lowa^  Code  1897,  §  3349.  provides  that 
all  claims,  with  certain  exceptions, 
which  are  not  filed  and  allowed  within 
twelve  months  of  the  first  publication 
of  notice  to  creditors  shall  be  barred 
"  unless  peculiar  circumstances  ttntitle 
the  claimant  to  equitable  relief."  For 
cases  in  which  the  claimant  was  held 
entitled  to  equitable  relief  under  the 
circumstances  see  Ury  v.  Bush,  85 
Iowa  698;  Cory  v.  Gillespie,  94  Iowa 
347;  Sankey  v.  Cook,  82  Iowa  125; 
Lamm  w.  Sooy,  79  Iowa  593;  Orcutt  v. 
Hanson,  70  Iowa  604;  Ingham  v.  Dud- 
ley, 60  Iowa  16;  Pettus  v.  Farrell,  59 
Iowa  296;  Wilcox  V.  Jackson,  57  Iowa 
278;  Lacey  v.  Loughridge,  51  Iowa 
629;  Senat  v.  Findley,  51  Iowa  20; 
Davis  V.  Shawhan,  34  Iowa  91;  Mc- 
Cormack  v.  Cook,  11  Iowa  267;  Fer- 
rall  V.  Irvine,  12  Iowa  52. 

For  other  cases  where  the  claimant 
was  not  entitled  to  relief,  see  Schlutter 
V.  Dahling,  104  Iowa  515;  Kells  r/. 
Lewis,  91  Iowa  128  {overruling  Brew- 
sier  V,  Kendrick,  17  Iowa  479);  Roaf 
V.  Knight,  77  Iowa  506;  Clark  v.  Tall- 
man,  68  Iowa  372;  Hadleyz'.  Gregory, 
57  Iowa  157;  Willcox  V,  Jackson,  51 
Iowa  296;  Brownell  v.  Williams,  54 
Iowa 353;  Phelps  t/.  Thompson,  48  lovva 
641;  Wile  V.  Wright,  32  Iowa  451; 
Brayley  v,  Ross,  33  Iowa  505;  Johns- 
ton V.  Johnston,  36  Iowa  608;  Hazlett 
V.  Burge,  22  Iowa  531;  Preston  v.  Day, 
19  Iowa  127;  Shomo  ?'.  Bissell,  20  Iowa 
68:  Woodward  v.  Lavcrty,  14  Iowa  381. 

In  Minnesota^  under  a  somewhat 
similar  provision,  it  was  held  in  the 
following  cases  that  there  was  no  suffi- 
cient excuse  for  the  delay:  St.  Croix 
Boom  Corp.  v.  Brown,  47  Minn.  281; 
Gibson  v.  Brennan,  46  Minn.  92;  Mas- 
sachusetts Mut.  L.  Ins.  Co.  V,  Elliot. 

9; 


24  Minn.  134.  In  Matter  of  Mills.  34 
Minn.  296,  it  was  held  that  circum- 
stances constituted  a  sufficient  excuse. 

1.  Irregalarity  in  Docketing.  —  The 
docketing  of  the  claim  as  required  by 
statute  is  the  duty  and  act  of  the  court, 
and  a  neglect  or  irregularity  in  that 
particular  will  not  prejudice  the  claim- 
ant. Floyd  V.  Clayton,  67  Ala,  265. 
See  also  McCall  v.  Lee,  120  111.  261; 
Barbero  v.  Thurman,  49  III.  283;  Rod- 
man V.  Rodman,  54  Ind.  444. 

In  Indiana  objection  that  the  claim 
was  not  filed,  placed  on  the  appearance 
docket,  and  transferred  to  the  trial 
docket,  pursuant  to  statute,  is  waived 
by  appearance  and  demurrer.  Sanders 
V.  Hartge,  17  Ind.  App.  243. 

8.  *'  The  statement  filed  by  the  cred- 
itor or  claimant  must  not  be  so  indefi- 
nite and  uncertain  that  on  inquiry  by 
the  personal  representative  at  the  office 
of  the  judge  of  probate,  and  on  exam- 
ination of  it,  he  could  not  ascertain  the 
real  character  of  the  claim,  and 
whether  it  impatts  a  claim  for  which 
the  estate  of  the  decedent  was  liable. 
Technical  accuracy,  the  certainty  of 
description  essential  in  pleading,  may 
not  be  observed,  but  the  statement 
must  of  itself  inform  the  personal  rep- 
resentative, on  an  inspection  of  it,  of 
the  nature,  character,  and  amount  of 
the  liability  it  imports,  and  must  dis- 
tinguish it  with  reasonable  certainty 
from  all  similar  claims.'*  Floyd  v. 
Clayton,  67  Ala.  265,  citing  Hallelt 
V.  Branch  Bank,  12  Ala.  193;  Posey  v. 
Decatur  Bank,  12  Ala.  802;  Halfman 
V.  Ellison,  51  Ala.  543;  Bibb  v.  Mitch- 
ell, 58  Ala.  657. 

8.  See  Mills's  Annot.  Stat.  Colorado 
(1891).  §  4787. 

4.  "Any  entitling  or  description  of 
the  proceeding  which  will  identify  it 
is  sufficient."  Matter  of  Jefferson, 
35  Minn.  217,  holding  that  a  claio 
headed  **  Estate  ol  Cyrus  Jefferson  to 
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Against  Estates. 


A  Snociopt  and  Definite  Statement  showing  prirna  facie  indebtedness 
of  the  estate  to  thj  claimant,  due  or  to  become  due,  and  setting 
forth  the  demand  with  sufficient  clearness  to  apprise  the  defend- 
ant of  the  nature  of  the  claim  and  to  bar  another  suit  or  proceed- 
ing for  the  same  demand,  is  sufficient.^ 

Prima  Facie  Ganae  of  Action.  —  But  the  statement  must  contain  all 


Washington  County,  Dr.,"  was  suffi- 
cient. 

A  demand  should  not  be  rejected  be- 
cause made  out  against  the  intestate 
himself  instead  of  against  his  estate. 
Cools  z/.  Morgan,  24  Mo.  522. 

1.  The  rule  stated  in  the  text  is  de- 
rived from  the  Indiana  cases  constru- 
ing the  statutory  provision  in  that  state 
which  requires  **  a  succinc  and  defi- 
nite statement "  of  the  "  ciaim  "  filed. 
Burns's  Annot.  Stat.  Ind.  (1894), 
^  2465.  But  it  is  a  good  general  rule, 
and  sufficiently  rigorous,  it  is  believed. 


i» 


the  plai miffs  and  against  the  defend 
ants  it  was  good  against  a  demur  .?r. 

Corporate  Character  of  Claimant.  -  It 
is  not  necessary  lo  av^er  that  the  claim- 
ant is  a  corporation.  Bauer  v.  Jung 
Brewing  Co.,  (Ind.  App.  1896)  4a  N. 
E.  Rep.  827,  i-itifiq-  Shearer  v»  Peale,  9 
Ind.  App.  282. 

Insnl&ciency  of  One  Item  of  a  Claim 
does  not  render  ihe  statement  demur- 
rable as  to  other  items.  Sheeics  v.  Pil- 
lion, 3  Ind.  App.  262.  And  a  demur- 
rer to  an  entire  claim  consisting  of 
several  distinct  items  will  not  be  sus- 


to  meet  the  requirements  of  the  statute  tained  if  any  one  of  them  is  sufficient, 
in  any  state.  A  formally  drafted  com-  Stappz/.  Messeke,  94  Ind.  423;  Ginn  v. 
plaint  is  not  necessary.     The  Indiana    Collins.  43  Ind.  271. 


cases  supporting  the  text  are  the  fol- 
lowing: Hyatt  V,  Bonham,  19  Ind. 
App.  256;  King  V.  Snedeker,  137  Ind. 
503;  Parrett  v.  Palmer,  8  Ind.  App. 
356;  Doan  V.  Dow,  8  Ind.  App.  324; 
Lock  wood  r.  Robbins,  125  Ind.  398; 
Miller  v.  Eldridge,  126  Ind.  461; 
Strieker  v.  Barnes,  122  Ind.  348;  Cul- 
ver V.  Yundt,  112  Ind.  401;  Thomas  v. 
Merry,  113  Ind.  84;  Walker  v.  Heller, 


If   Several    Claimants    Present    Their 
Claims    in  Joint  Form  the  court   may 
sever   the   claims   and 
claimant   the   amount 
entitled.     Connelly   v. 
Ark.  658. 

Formal  Demand  for  Judgment  is   not 
necessary.     Hanna  v.  Fisher,  95  Ind. 

384. 
"  The    Amonnt    and    Natare "  of   the 


allow  to  each 
to  which  he  is 
Weatherly,    33 


104.  Ind.  327;  Ketcham  v.  Barbour,  102     Claim,  as  required  by  the  Missouri  stat- 


Ind.  576;  Stapp  V.  Messeke,  91  Ind. 
423;  Hileman  v.  Hileman,  85  Ind.  i; 
Huston  t'.  Cenlerville  First  Nat.  Bank, 
85  Ind.  21;  Davis  v.  Huston,  84  Ind. 
272;  Hathaway  v.  Roll,  81  Ind.  567; 
Ramsey  v.  Fouts,  67  Ind.  78;  Dodds 
V.  Dodd.n,  57  Ind.  293;  Nobie  ?'.  Mc- 
Ginnis,  55  Ind.  528;  BrysDn  ?/.  Kelley, 
53  Ind.  486;  Post  V.  Pediick,  52  Ind. 
490;  Ginn  v.  Collins,  43  Ind.  271;  Pul- 
ley V.  Perfect.  30  Ind.  379;  Butt  v. 
Clark,  23  Ind.  548;  Boyl  v.  Simpson, 
23  Ind.  393;  Hannum  v.  Curtis,  13 
Ind.   206;    Crabb  v.   At  wood,  10  Ind. 


ute  (Rev.  Stat.  1889.  §  187),  were  held 
to  be  sufficiently  stated  in  Wood  v. 
Land,  35  Mo.  App.  381. 

A  Promissory  Note  may  be  filed  with- 
out being  accompanied  by  a  formal 
complaint.  Garrigus  v.  Home  Fron- 
tier, etc..  Missionary  Soc,  3  Ind.  App. 
91:  Price  V.  Jones,  105  Ind.  543. 

Filing  a  promissory  note  is  a  suffi- 
cient compliance  with  the  Aladama 
statute  (now  Civ.  Code  Ala.,  §  133). 
Floyd  V,  Clayton,  67  Ala.  265.  See 
also  Walker  v.  Wigginlon,  50  Ala.  579. 

For  a  sufficient  statement  of  a  claim 


322;   Stone  V.   Morgan,   13  Ind.  App.     on  a  promissory  note  of  which  the  de- 


48;  Woods  V.  M.itlock,  19  Ind.  App. 
364;  Stewart  v.  Small,  it  Ind.  App.  100; 
Knight  V.  Knight,  6  Ind.  App.  268; 
Hopewell  r/.  Kerr.  9  Ind.  App.  11 ; 
Brown  v,  Sullivan,  3  Ind.  App.  2ii; 
Wolfe  V,  Wilsey.  2  Ind.  App.  549;  Tag- 
gart  V,  Tevanny,  i  Ind.  App.  339. 


cedent  was  the  assignor  see  Huston  r\ 
Centerville  First  Nat.  Bank,  85  Ind.  21. 

For  a  statement  sufficiently  describ- 
ing a  bill  of  exchange  see  Posey  v. 
Decatur  Bank,  12  Ala.  802. 

Claim  Foanded  on  Judgment.  —  For 
an    insufficient   statement  of   a   claim 


In  Hayner  v,  Trott,  46  Kan.  70,  the  founded  on  payment  of  part  of  a  judg- 

court.  in  considering  the  sufficiency  of  me.it  against  the  decedent  see  Pickrell 

the  statement  of  a  claim,  said:     "  If  it  v.  lliatl,  81  Iowa  537. 

amounted  to  a  claim  at  all  in  favor  of  For  a  sufficient  statement  of  a  claim 
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the  facts  necessary  to  constitute  prima /acie  a  cause  of  action  in 
favor  of  the  claimant.* 

Aider  by  Affidavit.  —  Indefiniteness  and  uncertainty  in  the  state* 

ment  of  claim  may  be  aided  by  the  affidavit  which,  according  to 
the  usual  statutory  requirement,  accompanies  the  statement.^ 

VariuM  between  the  statement  of  claim  and  the  proof  is  treated 
w^'th  l'b;rality.' 

y  Amended  Statement,  —  Amendments  of  the  ttatemeat  are  liberally 
allowed;*  but  the  claimant  cannot  amend  by  filing  a  new  and 
different  claim  after  the  statutory  period  for  filing  claims  has 
expired.* 

for   iDoney  paid    by   the  claimant  as  how  the  decedent's  liability  to  pay  it 

surety  on  a  judgment  against  the  de-  accrued.     Culver  v.  Yundt,   112  lad. 

cedent  see  Hopewell  t/.   Kerr,  9  Ind.  401,  where  the  statement  was  held  in- 

App.  II.  suflicieat. 

A  Tax  BUI  may  be  filed  without  any  SappUse    Famished   to    Faupar.  —  In 

pleading.     Stale  v.  Seaborn,  139  Mo.  Bremer  County  v,  Curtis,  54  Iowa  7a. 

5S2.  the  statement  of  claim  showed  on  its 

A  Statement  that  the  Claim  Is  Unpaid  face  that  it  was  for  supplies  furnished 

is  not  necessary:    that   fact   is   to   be  by  the  claimant  county  to  the  decedent 

averred   in   the    affidavit.     Huston   v,  as  a   pauper.     It   was  held   that  the 

Centerville  First  Nat.  Bank.  85  Ind.  21.  statement  was  demurrable  and  that  if 

1.  Thomas   v.   Merry,    113    Ind.  84;  the  supplies  were  obtained  by   fraud 

Haston  v.  Centerville  First  Nat.  Bank,  the  fact  should  have  been  stated  in  the 

85   Ind.  21;    Windell  v.   Hudson.  102  claim  hied. 

Ind.  521;  Walker  v.  Heller,   104  Ind.  8.  Stewart  v.   Small,   11   Ind.  App. 

327;    Culver  V.   Yundt,   112  Ind.  401;  100;  Hyatt  «/.   Bonham,  19  Ind.  App. 

Moore     v.     Stephens,    97     Ind,     271;  256. 

Thompson  v.  Ristine,  13  Ind.  459.  $.  Sublett  v.    Nelson,   38   Mo.   487, 

The  statement  should  be  sufficiently  holding  that  an  alleged  claim  on  a  judg- 

specific  to  enable  the  personal  repre-  ment  is  supported  by  proof  that  the 

sentative    intelligently   to    prepare   a  claimant  is  the  assignee  of  the  judg- 

defense.   Waikins  v.  Donnelly,  88  Mo.  ment. 

322.  A  statement  of  a  balance  for  goods 

^*  To  fleryioesBendered,"  without  show-  bought  as  of  the  date  of  purchase  is 

ing  their  nature,  is  an  insufficient  stale-  sustained  by  proof  of  an  agreement  to 

ment      Waikins  v.   Donnelly,  88  Mo.  assume  payment  thereof   made  at  a 

322.  later  date.     Hyatt  v.  Bonham.  19  lod. 

Acooant.  — >  As  to  the  sufficiency  of  App.  256. 
the  statement  of  an  "  account,"  see  4.  Bauer  z/.  Jung  Brewing  Co.,  (Ind. 
Roethlisberger  v.  Caspar!,  12  Mo.  App.  App.  1896,  42  N.  £.  Rep.  827,  allowing 
514;  Watkins  v.  Donnelly,  88  Mo.  322;  an  amendment  of  the  statement  after 
Casey  v.  Clark,  2  Mo.  12;  Wathen  v.  it  reached  the  trial  docket;  Martin  p. 
Farr,  A  Mo.  324;  Brashears  v.  Si  rock.  Shannon,  loi  Iowa  620. 
46  Mo.  221;  Swartz  v,  Nicholson,  65  One  who  files  a  claim  as  an  admin- 
Mo.  508.  istrator   may   amend   by   making  the 

Statement   of    Fromisiory    Note.  -^  A  claim  in  his  own  right  where  he  is  the 

statement  of  a  claim  which  consisted  real  owner,  and  such  amendment  will 

of  a  promissory  note  held  by  the  ad-  not  be  regarded  as  a  new  claim.     Mc- 

ministrator  of   the  creditor,  the  note  Call  v,  Lee,  24  III.  App.  585. 

itself   not  being  filed,   did   not  show  Failure  to  attach  9  copy  of  a  writieo 

when  the  note  was  executed,  nor  to  instrument   upon  which  the  claim  is 

whom  it  «^as  payable,  nor  whether  it  founded,  as    required  by  statute,  is  a 

was  a  joint  or  several  obligation,  nor  defect  which  the  court  should  alioW 

on   behalf  of   whose  estate  the  claim  the    claimant    to  amend.       Baker  v* 

was   made.     It    was  held  insufficient.  Chittuck,  4  Greene  (Iowa)  48a. 

Bibb  V,  Mitchell,  58  Ala.  657.  5.  Dicicey  v.   Dickey,  8  Cola  App* 

A  Claim  on  a  Jadgment  Against  a  Third  141,  where  the  original  claim  was  fp' 

Ferson  ought  to  state  facts  showing  a  certain  amount  loaned  on  a  certain 

do4  Volume  XIX. 


CoUMtio^  or  Claims    DECEDENTS  ESTATES,         Agaiost  £sUtM. 

(3)  Verification  of  Statement  -^fMtoXwy  BequireiMot  —  The  stat- 
utes  usually  require  that  the  claimant's  statement  shall  be  veri- 
fied, and  prescf ibe  the  substance  of  the  affidavit  or  require  in  the 
alternative  an  oath  in  open  court.* 

T]i«  Affidavit  need  not  be  drawn  in  the  words  of  the  statute;' 
it  is  sufficient  if  it  substantially  complies  with  the  statutory 
requirements.' 

Tli9  Oatb  Tak«n  in  Op«o  Court  need  not  be  noted  on  the  record.^ 

e.  Withdrawal  of  Claim  After  Filing.  —  A  claim  once 
filed  and  withdrawn,  leaving  no  statement  of  the  claim,  is  thereby 
abandoned  unless  it  is  again  filed  within  the  statutory  period.' 

date,  and  an  amended  claim  for  a  bal-  (1894),  §2465.     Under  a  former  statute 

ance  of   the   same   amount  due  on  a  the  only  consequence  of  the  omission 

larger  loan  made  on  thn  same  date  was  of  an  affidavit  was  to  prevent  the  claicn.^ 

held   10  be  a  totally  different  claim,  ant  from  recovering  costs.     Smith  v. 

See  generally  article  Amendments,  vol.  Denman,48  Ind.  65;  VValtersz^.  Hutch- 

l»  PP-  547  €t  seq.,  622.  ins,  29  Ind.  136. 

1.  Jiuisdiottonal  Beqnireraent. — Where  9.  Lenk  Wine  Co.  t*.  Caspar!,  11  Mo. 

the   record    shows  atlirmaiively    that  App.  382,  where  the  court  said:     "It 

there  was  no  affidavit  to  the  claim,  and  would  be  beuer,  however,  that  these 

the  statute  requires  one,  the  court  has  affidavits   should   be   drawn   with  the 

no  jurisdiction,  and  its  order  of  allow-  statute  open  before  the  persons  prepar 

aoce  is  void.     Clancey  v.  Clancey,  7  ing  them." 

N.   Mex.  405,  holding  that  the  defect  8.  Story  v.  Story,  32  Ind.  137;  Lenk 

cannoi  be  remedied  on  appeal.  Wine  Co.  v,  Caspar!,  11  Mo.  App.  382; 

Oath  Taken  After  Piling. —  The  pro-  Merchants'  Bank  v.  Ward,  45  Mo.  310. 
vision  of  the  Iowa  statute  requiring  As  to  Credits  and  Deductions. —  In 
the  statement  of  claim  to  be  '*  sworn  Indiana,  Burns's  Annot.  Stat.  (1894)1 
to  and  filed  "  (Code  1897,  §  3338)  is  re-  §  2465,  requires  an  affidavit  "  that  the 
garded  as  directory  in  respect  of  the  claim,  after  deducting  all  credits,  set- 
oath,  and  the  oatn  maybe  adminis-  offs,  and  deductions  to  which  the  estate 
tered  after  the  filing.  Wile  v,  Wright,  is  entitled,  is  jasily  due  and  wholly 
32  Iowa  431;  McCrary  v.  Deming,  38  unpaid.*'  An  affidaviuhat  the  amount 
Iowa  527;  Goodrich  v,  Conrad,  24  Iowa  claimed  "  is  now  justly  due  and  owing 
254,  holding  that  regularly  a  nunc  pro  to  affiant  after  making  all  proper  de- 
tunc  entry  of  the  fact  that  it  was  sworn  ductions  '*  is  sufficient  on  appeal  when 
should  be  entered.  not  demurred   to  in   the   trial  court. 

Affidavit  by  Agent  or  Attorney.  —  In  Brown  v,  Sullivan,  3  ind.  App.  2ri. 

Indiana,  Burns's  Annot.  Siai.  (1894),  *'  The  statute  does  not  require  suc- 

§  2465,  reauires  that  the  statement  of  cinctness    and   definiteness  as   to  the 

claim  shall  be  "  accomplished  by  the  credits,  but   simply   that    the   credits 

affidavit  of    the    claimant,   his  agent  and  deductions  to  which  the  estate  Is 

or  attorney,  that,"  etc.     The  affidavit  entitled    shall   be  given."      Miller  v. 

by  a  person  other  than  the   claimant  Eldrldge,  126  Ind.  463. 

need   not  state   that  the  affiant  is  the  4.  Kincheloe  t/.  Gorman,  29  Mo.  421. 

claimint's  agent  or  attorney.     Hanna  Presnmption  on  Appeal.  —  On  appeal  it 

V.  Fisher,  95  Ind.  383.  will  be  presumed  that  the  claim  was 

As  to  the  sufficiency  of  an  affidavit  duly  sworn  to  in  open  court,  in  corn- 
by  an  agent,  under  the  Missouri  stat-  pliance  with  the  statute.  Million  v. 
utc,  see  Peter  v.  King,  13  Mo.  143,  Ohnsorg,  10  Mo.  App.  432. 

Collateral  Attack  for  Defective  Ai&davit.  5.  Floyd    v.   Clayton,  67   Ala.   265; 

—  The   order  of  approval   cannot   be  Morse  z*.  Clark,  10  Colo.  216, 

collaterally  attacked  for  a  mere  defect  Purpose  of  Withdrawal.  —  After  a  note 

in  the  affidavit.    Cannon  v,  McDaniel,  was  ^led  its  withdrawal  for  the  pur- 

46  Tex.  303.  pose  only  of  suing  other  parties  thereon 

In  Indiana,  *'  no  claim  shall  be   re-  was  held   not  to  be  an  abandonment 

ceived  unless  accompanied  by    *    *    *  of  the  claim.      BraughC  7k  Griffith.  16 

affidavit."    Burns's  Annot.  Stat.  Ind.  Iowa  26. 
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/.  Notice  OF  Filing  OF  Claim  —  (i)  Necessity  and  Sufficiency 
of  Notice  —  VeeoMity.  —  A  claimant  desiring  to  establish  his  claim 
in  the  probate  court  is  generally  required  to  give  notice  of  a  pre- 
scribed length  of  time  to  the  personal  representative  before  or 
after  filing  his  claim, ^  and  if  such  notice  is  not  given  or  waived, 
an  order  allowing  the  claim  is  not  only  erroneous  '  but  is  utterly 
void.* 

BnAeieiiey.  —  The  notice  prescribed  by  statute  must  be  given ;  * 
actual  notice  is  insufficient.*  Service  of  notice  on  one  of  two 
executors  or  administrators  is  sufficient.* 

(2)  Waiver  of  Notice,  —  Absence  of  notice,  or  irregularity  in 
the  notice,  may  be  waived  by  the  personal  representative,^  and 
such  waiver  occurs  where  he  appears  and  consents  to  a  continu- 
ance ®  or  admits  the  claim  •  or  contests  the  case  on  the  merits.^* 

g.  Pleadings,  Trial,  and  Judgment  or  Order  —  FiMdingt. 

—  In  many  of  the  states  the  statute  expressly  provides  for  trial 
in  a  summary  manner  without  the  forms  of  pleading. ^^     But  if 

1.  Scroggsr.  Tutt,  soKan.  271,  hold-  6.  Clark  v.  Parkville,  etc.,  R.  Co.,  5 

ing  that  the  statutory  notice  was  nee-  Kan.  654. 

essary  though  the  claim  consisted  of  a  7.  daim  PreMutad  After  Day  Vamed.  — 

judgment.  If  the  claim  is  not  presented  until  after 

8.  Hudson  v.  Breeding,  7  Ark.  445,  the  day  named  in  the  notice,  the  pres 

holding  a  judgment  by  default  errone-  ence  of  the  administrator   when  it  is 

ous;  Meyer  v.  Quartermous,  28  Ark.  presented  and  allowed  may  constitute 

45;  Pennington  v,  Gibson,  6  Ark.  447;  a  waiver  of  the  irregularity.     Phillips 

Baskins  v,  Wylds,  39  Ark.  347,  holding  r.  Russell,  24  Mo.  527;  Milan  v.  Pem- 

that  allowance  of  a  claim  presented  at  berton,  12  Mo.  598,  where  notice  was 

a  term  subsequent  to  that  specified  in  waived  in  open  court, 

the  notice  was  invalid.  8.  State   Bank  v.   Walker.    14  Ark. 

8.  Scroggs  V.   Tutt,   20    Kan.    271;  234;  Voorhies  v.  Eubank,  6  Iowa  274. 

Hales  V.  Holland,  92  III.  494.    See  also  9.  Tewaltv.  Irwin,  164  III.  592.    See 

Propst  V,  Meadows,  13  111.  157;  Ashton  also  Grier  v.  Cable,  159  III.  29. 

V.    Miles,    49    Iowa    564;    Gibson    v.  10.  Bellows  v.  Cheek,  20  Ark.  424; 

Vaughan,  61  Mo.  418.  Crane  v,  Guthrie,  47  Iowa  542;  Baker 

In  Indiana  no  notice  of  the  filing  is  v,    Chittuck,    4    Greene    (Iowa)   482; 

necessary  to  give  to  the  court  jurisdic-  Kincheloe  v,  Gorman,  29  Mo.  421. 

lion  to  allow  the  claim.     Noble  v.  Mc-  11.  Sand.&  H.  Dig.  Stat.  Ark.,  g  127. 

Ginnis,  55  Ind.  528;  Campbells^  Lind-  See   also  Mills's  Annot.    Slat.    Colo. 

ley,  18  Ind.  234.  (1891),  §  4787. 

4.  Where  the  statute  re(|uires  that  a  Vbl  Arkansas  the  personal  represent- 

claim  founded  upon  a  written  instru-  alive    may   rely    upon   any   meritori- 

ment   shall    be    accompanied    by   the  ous  defense  without  formal  pleading, 

instrument    or    a    copy   thereof,   and  Leake   v.   Southerland,   25    Ark.    2191 

requires  notice  accompanied  by  a  copy  holding  that  it  will  be  presumed  00 

of  the  claim,  the  notice  is  materially  appeal,  the  transcript  not  disclosing  the 

defective  unless  it  contains  a  copy  of  ground  of  defense,  that  he  set  up  all 

the  instrument.     Baker  v.  Chittuck,  4  lawful  defenses. 

Greene  (Iowa)  480.  In    Illinoii    there    are    no    written 

In  Xinonii  the  notice  should  unmls-  pleadings     in     the     probate     court, 

takably  apprise  the  personal  represent-  Palmer  v,  Sanger,  143  111.  34;  Brom- 

ative  that  the  claim  is  to  be  filed  in  the  well  v,  Bromwell,  139  111.  424;  Wolf  f^. 

probate  court.     Hicks  v,  Jamison,  10  Beaird,  123  III.  585.    And  none  is  nec- 

Mo.  App.  35.     See  also  Spaulding  v.  essary  on  appeal  and  trial  de  ncvo  ifi 

Suss,  4  Mo.  App.  541;  Pfeiner  v.  Suss,  the  Circuit  Court.     Thorp  v,  Goeway> 

73  Mo.  245.  85  111.  611. 

ft.  Ashlon  V.  Miles,  49  Iowa  564.  The  statute  of  limitations  need  not 
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the  executor  or  administrator  elects  to  file  written  pleas  he  is 
held  to  the  strictness  of  special  pleading.  ^ 

Trial  by  Jnry.  —  Either  party,  at  least  where  the  claim  is  not 
merely  equitable,  may  usually  demand  a  trial  by  jury.* 

Consolidation  of  Claims.  —  Claims  filed  by  the  same  claimant  at 
different  times  may  be  consolidated  by  order  of  the  court;'  but 
separate  claims  against  separate  estates  being  administered  in 
the  same  court  should  not  be  consolidated.* 

dnestions  as  to  Preferences.  —  Claims  may  be  allowed  without  inquir- 
ing whether  there  are  assets  sufficient  to  pay  them  or  whether 
they  do  or  do  not  belong  to  a  preferred  class.*  But  the  question 
of  preference  may  be  tried  and  determined  in  connection  with 
the  trial  of  the  question  as  to  the  allowance  of  the  claim,*  or  the 
question  may  be  raised  by  petition  at  the  consideration  of  the 
final  accounting.''  A  separate  action  cannot  be  maintained  to 
try  the  question.** 

Judgment  or  Order  —  CondnsiYeneBs.  —  It  is  frequently  declared,  in 
some  cases  by  statute,  that  the  order  of  allowance  and  classifica- 
tion has  the  force  and  effect  of  a  judgment;*  but  in  most  cases. 


be  specially  pleaded  in  the  probate 
court,  Bromwell  v.  Bromwell,  139  III. 
424;  nor  in  Che  Circuit  Court  on  ap- 
peal, Bromnrell  v,  Schubert,  43  111. 
App.  330. 


wise   put  in    issue    without    answer. 
Scovil  7/.  Fisher,  77  Iowa  97. 

In  Kansas  the  court  said:  **  We  do 
not  think  it  a  proper  practice  to  file  a 
demurrer  to  a  claim  presented  in  the 


In  Indiana  a  general  denial  will  allow    probate  court.*'     Hayner  v.  Trott,  46 
evidence  of  all  defenses  except  sei-off    Kan.  71,  by  a  divided  court. 


and  counterclaim.  Griffin  v.  Hodshlre, 
119  Ind.  235;  Castetier  v.  State,  112 
Ind.  445. 

The  statute  of  limitations  is  avail- 
able as  a  defense  without  pleading  it. 
Knippsnberg  v.  Morris,  80  Ind.  540; 
Zellerz/.  Griffith,  89  Ind.  80;  Perrill  v. 


1.  Pennington  v.  Gibson,  6  Ark.  447; 
Bellovvs  V.  Cheek,  20  Ark.  424,  where 
a  plea  not  signed  by  I  he  party  or  a 
licensed  attorney  was  struck  out. 

In  Indiana  whsre  i  special  defense  is 
pleaded  it  may  be  tested  by  a  demur- 
rer as  in   other  cases.      Castetter  v. 


Nichols,  89  Ind.  444:  Niblack  v.  Good-    Slate,  112  Ind.  445;  Epperson  v.  Hos- 
man,  67  Ind.  174;  Parker  v.  Siple,  76     tetter,  95   Ind.  583,  an  insufficient  plea 


Ind.  345. 

There  were  an  earlier  **  invalid  and 
void  act."  and  another  in  force  for  a 
few  months,  requiring  special  ans^wers 
for  all  special  defenses.  Jennings  v. 
McFadden,  80  Ind.  533;  Alexander  z/. 
Alexander,  48  Ind.  559;  Candy  v.  Cop- 
pock,  85  Ind.  594. 

The  execution  oi  a  written  instru- 
ment need  not  be  denied  under  oath. 


of  the  statute  of  limitations. 

A  Oeneral  Plea  of  Payment  without 
staling  the  time  is  good  on  demurrer. 
Epperson  v.  Hostetter,  95  Ind.  583. 

2.  Charles  v.  Eshleman,  5  Colo.  107; 
Hubbard  v.  Hubbard,  16  Ind.  25. 

8.  Grant  v.  Davis,  5  Ind.  App.  116. 

4.  Guion  V.  Giller,  loi  Iowa  333. 

5.  Fickle  v,  Snepp,  97  Ind.  289. 

6.  Blankenbaker  v.    Bank  of  Com- 


Neil  V,  Case,  25  Kan.  510,  holding  that    merce,  85  Ind.  459. 


the  statute  did  not  apply;  Kennedy  v, 
Graham,  9  Ind.  App.  624,  holding  that 
no  answer  was  necessary.  See  article 
Negotiable  Instruments,  vol.  14,  p. 
598.  note  2. 

In  Iowa  no  answer  is  necessary  to 
put  in  issue  the  validity  of  a  claim  con- 
sisting of  a  personal  judgment  ren- 
dered on  service  by  publication,  and 
the  validity  of  the  original  debt  is  iike- 


7.  Goodbub  v.  Hornung,  127  Ind. 
181. 

8.  Jenkins  v.  Jenkins,  63  Ind.  120. 

9.  Arkansas.  —  Biscoe  v.  Butts,  5 
Ark.  305;  Dooley  v.  Waikins,  5  Ark. 
705,  holding  that  it  may  be  pleaded  as 
a  former  recovery  in  bar  of  an  action 
upon  the  same  claim  in  the  Circuit 
Court;  Cossitt  7/.  Biscoe,  12  Ark.  95, 
holding   that   after  the  lapse  of    the 
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perhaps,  it  may  be  more  properly  styled  an  **  adjudication," 
since  no  execution  can  usually  be  issued  upon  it.^  It  cannot  be 
collaterally  attacked  for  error*  nor  on  account  of  the  insufii. 
ciency  of  the  evidence  upon  which  it  was  based.'  A  judgment 
disallowing  a  claim  after  a  trial  on  the  merits  is  ordinarily  con- 
clusive on  the  claimant.* 

Entry  on  Booord.  —  The  order  should  be  entered  of  record,^  and  it 
may  be  entered  nunc  pro  tunc  in  a  proper  case.* 

Teclmical  or  Formal  Preoision  is  not  necessary  in  an  order  allowing  or 


term  the  court  has  no  power  to  alter    Cal.   154;    Matter  of   Coats,   100  Cal 


the  classification;  Wilson  v.  Harris,  13 
Ark.  559;  Fort  V.  Blagg,  38  Ark.  471; 
Wolf  V,  Banks,  41  Aik.  104;  Tale  v, 
Norton,  91  U.  S.  746,  a  case  arising  in 
Arkansas. 

California,  —  Cook's  Estate,  14  Cal. 
129. 

Colorado,  —  Jones  v.  Bradley,  8  Colo. 
App.  178  (by  express  statute). 

Illinois,  —  Cohen  v,  Menard,  31  111. 
App.  503;  Mason  v.  Bair,  33  III.  104; 
Stone  V.  Wood,  16  111.  177;  Ward  v. 
Durham,  134  111.  195. 


400:    Falkner  v.   Folsom,  6  Cal.  412: 
Walkerly  r.  Bacon,  85  Cal.  137;  Deck 
V,  Gherke,  6  Cal.  669. 
Illinois,  —  McCoy  v.  Morrow,  18  111. 

519. 

Iowa.  —  Byer  v.   Healy,  84  Iowa  i; 

Hart  V.  Jewett,  11  Iowa  276;  McLeary 

V.  Doran,  79  Iowa  210. 

Minnesota.  —  Barber  v.  Bo  wen,  47 
Minn.  118;  Lewis  v.  Welch,  47  MinD. 
193;  O'Brien  r.  Larson,  71  Minn.  371. 

Missouri.  —  Cooper  v.  Duncan,  20 
Mo.  App.  355:  Murphy  v.  De  France. 


hnoa,  —  Ashton    v.    Miles,  49   Iowa     105  Mo.  53;  Brown  r.  Woody,  22  Mo. 


56S;  Hart  V.  Jewett,  11  Iowa  276. 

Missouri.  —  McKinney  v,  Davis,  6 
Mo.  501. 

New  Mexico.  —  Janes  v.  Brunswick, 
8  N.  Mex.  345. 

See  also  the  cases  cited  in  the  next 
two  notes. 


App.  253. 

Nebraska.  —  Yeatman  v.  Yeatman, 
35  Neb.  422. 

New  Hampshire.  —  Cross  v.  Brown, 
51  N.  H.  486. 

Texas.  —  Williams  v.  Robinson,  63 
Tex.  576;  Swan  v.  House,  50 Tex.  650: 


1.  Clark  V.  Bever,  139  U.  S.  102,  a  Firebaugh  v.  Ward,  51  Tex.  409;  Gib- 
case  arising  in  loiva.  See  also  Smith  son  v.  Hale,  57  Tex.  405:  Cannon 
V.  Shawhan,  37  Iowa  534,  holding  that  v.  McDaniel,  46  Tex.  303;  Smith  v. 
the  order  is  not  a  judgment  within  the  Downes,  40  Tex.  57;  Baker  v.  Rust,  37 
meaning  of  the  statute  of  limitations  Tex.  242;  Cannon  v.  Bonner,  38  Tex. 
in  respect  of  actions  on  judgments;  487:  Heffncr  v.  Brander,  23  Tex.  631: 
Magraw  v.  McGlynn,  26  Cal.  420,  Giddings  v.  Steele,  28  Tex.  732;  Neiii 
where  the  court  said:  '*  The  amount  v.  Hodge,  5  Tex.  487;  Jones  v.  Under- 
due  and  to  whom  due  is  the  substan-  wood,  11  Tex.  116;  Moore  v.  Hille- 
tive    matter    ascertained    and    deter-  brant,  14  Tex.  312;  Eccles  v.  Daniels. 


mined.  It  is  a  judgment  to  this  extent 
only.  By  the  act  of  allowance  and  ap- 
proval the  claim  is  placed  among  the 
acknowledged  debts  of  the  estate." 
Compare  Cook's  Estate,  14  Cal.  129. 


16  Tex.  136;  Hillebrant  v.  Button,  17 
Tex.  138 :  Piiner  v.  Flanagan,  17  Tex.  7» 

8.  Cook's  Estate,  14  Cal.  129. 

4.  Slults  V.  Forst,  135  Ind.  297;  Mc- 
Kinney V.  Davis,  6  Mo.  501;  Gale  r. 


2.  Arkansas.  —  Mays   v.    Rogers,  37  Best,  20  Wis.  44. 
Ark.  155,    and   Carter    v,    Engles,   35        5.  Goodrich  z'.  Conrad,  24  Iowa  254* 
Ark.  205.  where  upon  an  application  Cohen  v.  Atkins,  73  Mo.  163,  holding 
for  the  sale  of  land  to  pay  the  claim  it  that  no  appeal  lies  until  it  is  so  en- 
was  held   that  the  allowance  could  not  tered;  Danzey  v.  Swinney,  7  Tex.  617* 
be  impeached  as  erroneous;  Montgom-        6.  Goodrich  r.  Conrad,  24  Iowa  254 '• 
cry  V,  Johnson,  31  Ark.  74;  Stokes  v.  Matter  of  Seavey,  82  Iowa  440,  where 
Pillow,  64  Ark.   i,  an  action  of  eject-  the    neglect    to  enter   the   order   was 
ment  by  the  administrator  to  recover  owing  to  the  inadvertence  of  the  cler^t* 
land  in  order  to  subject  it  to  the  pay-  See  generally,  as  to  entries  nunc  f*'^ 
ment  of  allowed  claims.  tunc^  article  Records,   vol.   17,  p.  9*4 

California,,  —  McKinley's  Estate,  49  et  seq, 
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rejecting  a  claim.* 

JUlowanoe  Confined  to  Amonnt  of  Claim.  —  The  order  of  allowance  must 

not  exceed  the  amount  of  the  claim.* 
h.  Vacating  Order  of  Allowance  —  (i)  In  Probate  Court. 

—  In  some  states  the  probate  court  has  statutory  authority  to 
vacate  orders  allowing  claims.'  But  the  court  of  probate  is 
jsually  held  to  possess  inherent  power  to  vacate  at  the  same  or  a 
subsequent  term  an  order  of  allowance  entered  by  mistake  or 
procured  by  fraud.* 

(2)  By  Bill  in  Equity,  —  Where  a  claim  is  allowed  through 
fraud  or  mistake  it  may  be  set  aside  on  a  bill  in  equity  filed  in  a 
reasonable  time.*     The  facts  constituting  the   fraud   must   be 

1.  McCormick     v.     McCormick,    53  Pac.  Rep.  523,  where  it  was  thus  va- 

Neb.  255.  cated  at  a  subsequent  term. 

An  Otder  Entitled  Against  the  Estate  4.  Kinne  v.  Schumacher,  65  lU.  A  pp. 

instead  of  against  the  executor  or  ad-  342;  Schlink  v.   Maxton,  48  111.  App. 

ministraior     is     sufficiently     regular.  471 ;  Matter  of  Davenport,  85  Iowa  293. 

West  V.  Krebaum,  88  111.  263.    See  also  See    also    Hicks    v.   Oliver^    78    Tex. 

Scheel  v.  Eidman,  68  III.  193.  233. 

Yarioufl  Orders  Prononnoed  Bufflcient.  Vacating  AUowanoe  at  Snbseqaent  Term. 

•  -An  entry  that.  **  having  taken  the  — Where    the   probate   court  has   the 

matter  under    advisement,   the   court  same  poweras  the  ordinary  courts  of 

this  day,  after  due  deliberation,  rejects  law   or  equity,   an   order  allowing  a 

the  claim,"   was  held  to  constitute  a  claim  may  be' vacated  at  a  subsequent 

sufficient  order  of  rejection.     Johnson  term   for   fraud   or   mistake.     Clemes 

V.  Gillett,  52  111.  358.  V.  Fox,  25  Colo.  39. 

Judgment  against  the  estate  instead  But  see  Wolf  v.  Banks,  41  Ark.  104, 

of  against  the  executor  or  administra-  holding  that  an  order  setting  aside  an 

tor  is  not  an  error  that  will  be  noticed  allowance  made  at  a  previous  term, 

on  appeal.    Maddox  zr.  Maddox,  97  Ind.  the  ground   for  setting  it    aside   not 

537.  clearly    appearing   in  the  report,  was 

An  order  that  the  claimant  recover  absolutely  null  and  void. 

"  of  and  from  the  assets  of  the  estate  "  Showing  of  Merits.  —  In  Dessaint  v. 

of  the  decedent  is  a  sufficient  order  of  Foster,  72  Iowa  639,  it  was  held  that 

allowance.     Boyl  v,  Simpson,  23  Ind.  an  order  of  allowance  should  not  be 

393.  set  aside  without  a  showing  of  merits. 

A  judgment  allowing  a  claim  and  In  California    an  ex  parte  allowance 

directing  the  administrator  to  pay  it  by  the  judge  of  a  claim  against  the 

is  not  open  to  an  objection  that  it  ere-  estate  may  be  set  aside  by  him   with- 

ates  a   personal   liability.     Martin   v.  out  notice.     Matter  of  Sullenberger,  72 

Shannon,  loi  Iowa  620.  Cal.  549. 

Signature  of  the  Judge  is  not  neces-  In  Iowa  a  claim  allowed  by  the  ad- 

sary  to  the  validity  of  the  order.     Mc-  minisirator  and  approved  by  the  clerk 

Cormick  v.  McCormick,  53  Neb.  255.  of  the  court  in  vacation  may  be  set 

Mere  Indorsement   of  Approval. —  In  aside  or  modified  by  the  court  at  the 

James  v,   Brunswick,  8   N.  Mex.  345,  ensuing  term.     Ordway  v,  Phelps,  45 

the  court  held  that  "  a  mere  indorse-  Iowa  279,  Karr   v.   Stivers,    34   Iowa 

ment  upon  an  account  of  its  approval  123. 

by  some  one  styling  himself  probate  5.  Purdy  i/.  Gault,  19  Mo.  App.  191; 

judge"  was  not  sufficient  evidence  of  Cooper  v,  Duncan,  20  Mo.  App.  355; 

its  allowance.  Dundas  v.  Chrisman,  25  Neb.  495;  Gid- 

8.  Russell  V.  Hubbard,  59  111.  335.  dings   v.   Steele,   28   Tex.  732;  Moni- 

8.  In  Kansas  the  probat3  court  has  gomety  r.  Culton,  18  Tex.  736;  Eccles 

express  statutory  authority  to  vacate  v,    Daniels.    16    Tex.    136:    Cone    v, 

at  the  same  or  a  subsequent  term  an  Crum,   52  Tex.   348,    where   a    claim 

order  allowing  a  claim  for  fraud   or  barred  by  limitation  was  inadvertently 

irregularity.    Code  Civ.  Pro.,  §§  601,  allowed  by  the  administrator  and  by 

611;  Lutz  V.  Bolsom,  59  Kan.  777,  53  the  court  upon  representation  that  the 
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distinctly  alleged  in  the  plaintiff's  bill.* 

u  Appeal  from  Order  Allowing  or  Disallowing  Claim 

—  (i)  In  General.  —  It  is  generally  held  that  an  appeal  lies  from 
an  order  or  judgment  of  the  probate  court  allowing  or  disallow- 
ing a  claim  against  the  estate  of  a  decedent,*  and  also  from  an 
order  made  on  a  motion  to  compel  the  personal  representative 

ciaim  was  valid  and  subsisting.     Com-  section  above  cited,  and  an  order  dis- 
pare  Mosely  v.  Gray,  23  Tex.  496.  missing  such  petition  is  not  appeal- 
Mere  Fraud  in  the  Claim  itself  is  not  a  able.     In  re  Williams,  (Cal.  1893)  32 
sufficient   ground  of   relief.     Snow    v.  Pac.  Rep.  241. 

Mather,  52  Tex.  650.  In  Colorado  it  was  held  in  an  early 

Mere  Illegality  in  the  Claim  allowed  is  case  that  an  appeal  did  not  lie  to  the 

not  the  kind  of   fraud  for  which   the  District  Court  from  a  judgment  of  a 

ordc  r    will    be    set    aside.     Smith    v.  probate  court  allo'ving  or  disallowing 

Sims,  77  Mo.  269.  a  claim.     Cass  v,   Davis,  i  Colo.  43. 

1.  Smith  V.  Sims,  77  Mo.  269.  But  under  the  Act  of  Jan.  31, 1872,  §  2, 

2.  Willamouicz  v.  Strong,  8  Ark.  it  has  been  held  that  an  appeal  lies  to 
467;  Wyatt  V,  Burr,  25  Ark.  476;  In  re  the  District  Court  from  an  order  of  the 
Williams,  (Cal.  1893)  32  Pac.  Rep.  241;  probate  court  disallowing  a  claim,  and 
Corning  v,  Ryan,  3  Colo.  525;  Grier  that  a  formal  entry  of  judgment  in 
z*.  Cable,  159  111.  29;  Bassett  v.  Noble,  such  a  case  is  not  a  prerequisite  to  the 
15  111.  App.  360:  Bake  v.  Smiley,  84  appeal,  since  any  entry  which  plainly 
Ind.  212;  McCurdy  v.  Love,  97  Ind.  shows  the  intention  of  the  court  to 
62;  Ruf!  V,  Doyle,  56  Mo.  301;  Matter  allowor  disallow  the  claim  is  sufficient, 
of  McCune,  76  Mo.  200;  Ye&tman  v.  Corning  v,  Ryan,  3  Colo.  525. 
Yeatman,  35  Neb.  422;  Phillips  v.  In  IlUnoii  appeals  from  judgments 
Allef^heny  Valley  R.  Co.,  107  Pa.  St.  of  County  Courts  allowing  or  disallow- 
471;  England  v.  Pearson,  16  Lea  ing  claims  are  to  be  taken  to  the  Cir- 
(Tenn.)  443.  cuit  Court,  and  not  to  the  Appellate 

In  Arkansas  orders  made  by  the  pro-  Court.     After  an   executor  has  twice 

bate  court  in  the  matter  of  the  allow-  joined  in  trying  such  an  appeal  in  the 

ance  of  claims  against  an  estate  are  Circuit  Court,  without  questioning  the 

appealable  to  the  Circuit  Court,  but  not  court's    jurisdiction,    he    is    estopped 

directly  to  the  Supreme  Court.     Yoes  from  raising  such  objection  at  a  later 

V.  Moore,  29  Ark.  121,  lime.     Grier  v.  Cable,  159  111.  29. 

Certiorari  for  Improper  Classification,  In  Indiana  the  only  remedy  of  a  party 

— The  improper  classification  of  claims  aggrieved  by  a  decision  of  the  Circuit 

against  a  decedent's  estate  by  the  pro-  Court  allowing  or  disallowing  a  claim 

bale  court  may  be  reviewed  by  cer-  against  a  decedent's   estate  is  by  an 

tiorari  when  the  error  appears  upon  the  appeal  to  the  Supreme  Couct,  and  such 

face  of  the  record.     Tucker  v.  Yell,  25  decision  cannot  be  reviewed  by  means 

Ark.  420.  of  a  complaint  for  review  filed  in  the 

California.  —  A  Demand  by  an  Attorney  Circuit  Court.     McCurdy  v.  Love,  97 

for  services  rendered  to'an  administra-  Ind.  62. 

tor  during  the  settlement  of  the  estate  Hew  York.  — A  Judgment  Affirming 
of  a  decedent  is  not  technically  a  the  Report  of  a  Referee  in  favor  of  a 
claim  against  the  estate  within  the  claim  hied  by  a  creditor  is  not  appeal- 
meaning  of  Code  Civ.  Pro.,  §  963,  but  able,  at  least  where  the  repott  has  been 
it  will  be  treated  as  such  in  order  that  confirmed  with  the  consent  of  the  at- 
ihe  administrator  may  be  allowed  to  torney  representing  adverse  parties, 
appeal  from  an  order  directing  its  and  without  any  motion  on  his  part, 
payment.  Stuttmeister  v.  San  Fran-  at  special  term,  to  set  aside  the  report. 
Cisco,  72  Cal.  487.  Frane  v.  Vantine,  16  Hun  (N.  Y.)  528. 

But  a  Petition  Filed  by  a  Purchaser  An  Order  of  the  General  Term  Grant' 

of  Property  belonging  to  the  estate  to  ing  a  New  Trial  \n  a  proceeding  by  ref- 

compel   the   return  to  him  of  money  erence  under  the  Ktatute  to  determine 

paid  to  the  executor,  on  the  ground  and  enforce  a  disputed  claim  against 

that  the  order  confirming  the  sale  has  an  estate  is  not  appealable  to  the  Court 

been  reversed,  does  not  constitute  a  of  Appeals.     Such  an  order  is  not  ^ 

claim   against    the    estate    under   the  final  order,  and  in  a  proceeding  of  thi^ 
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to  pay  a  claim  which  has  been  allowed  by  the  court,*  but  not 
from  a  mere  finding  as  to  the  amount  of  the  claim,  where  no  final 
judgment  for  its  payment  has  been  rendered,*  nor  from  the  entry 
by  the  court  of  the  nonappearance  of  a  party  who  has  given 
notice  of  a  claim  against  the  estate.' 

(2)  WAo  May  Appeal.  —  The  personal  representative  of  the 
estate  may  appeal,  either  as  a  party  personally  aggrieved  by  the 
order  or  as  the  representative  of  creditors  whose  rights  are  preju- 
diced thereby;*  but  the  right  of  heirs,*  distributees,*  or  other 
persons  interested  to  maintain  an  appeal  will  depend  upon  the 
statutes  of  the  jurisdiction  in  which  the  estate  is  being 
admin  istered^ 

Bnryival  of  Bight  to  Appeal.  —  In  Arkansas  it  has  been  held  that  the 

nature  no  appeal  to  the  Court  of  Ap-  8.  Whltcomb  v,  Whitcomb,  19  Mo. 

peals  is  authorized  except  from  a  final  514. 

order.  Roe  v,  Boyle,  81  N.  Y.  305.  4.  )amison  v.  Adler-Goldman  Corn- 
Tennessee. —  Where  the  jurisdiction  mission  Co.,  59  Ark.  548;  Matter  of 
of  the  County  Court  is  exclusive  no  McCune,  76  Mo.  200. 
appeal  lies  from  its  decision  allowing  An  Adxnlnistrator  pro  Tempore  who  has 
or  disallowing  a  claim  direct  (o  the  been  appointed  by  the  County  Court 
Supreme  Court,  but  such  appeal  must  to  defend  a  claim  against  the  estate 
be  taken  to  the  Circuit  Court;  but  filed  by  the  administrator  may  appeal 
where  the  County  Court  has  concur-  to  the  Circuit  Court  from  an  order  al- 
rent  jurisdiction  with  the  Circuit  and  lowing  the  claim.  Bassett  v.  Noble, 
Chancery  Courts  the  appeal  may    be  15  111.  App.  360. 

taken  directly  to  the  Supreme  Court.  5.  In  Maine  it  has  been  held  that  the 

Phillips  z/.  Hoffman,  5  Coldw.  (Tenn.)  heirs  of  an  intestate  had  no  right  under 

251.  Laws  1859    c.  115,  to  appeal  from  a 

When  the  claim  is  filed  in  the  pro-  probate  decree  confirming  the  report  of 

bate  court  it  must  first  be  adjudicated  commissioners  appointed  to  adjudicate 

by  the  clerk  of  the  probate  court,  and  contested  claims.     Reed  v.  Foster,  54 

from  his  decision  an  appeal  lies  direct  Me.  499;  Burrows  v.  Bourne,  67  Me. 

to  the  Circuit  Court;  the  probaie  judge  225. 

has  no  jurisdiction  10  review  the  action  6.  In  Missonii  a  distributee  of  an 
of  the  clerk,  that  authority  being  estate,  although  not  a  party  to  the 
vested  exclusively  in  the  Circuit  Court,  record,  may  appeal  from  the  allow- 
with  a  subsequent  right  of  appeal  to  ance  of  a  demand  by  the  probate  court, 
the  Supreme  Court.  England  v.  Pear-  Murphy  z\  Murphy,  2  Mo.  App.  156. 
son,  16  Lea  (Tenn.)  443.  7.  In  Pennsylvania  all  parties  inter- 
In  Texas  it  has  been  held  that  an  ested  in  a  fund  have  the  right  to  ap- 
order  of  the  probate  court  allowing  or  peal  from  a  decree  of  the  Orphans* 
disallowing  a  claim  against  the  estate  Court  directing  payment  of  a  claim 
of  a  decedent  is  not  reviewable  by  ap-  out  of  such  fund.  Phillips  t^.  Allegheny 
peal  to  the  District  Court.  Campbell  Valley  R.  Co.,  107  Pa.  St.  471. 
V.  Tackaberry,  51  Tex.  37;  Heffner  v.  In  Maryland  any  party  deeming  him- 
Brander,  23  Tex.  631.  self  aggrieved  by  an  order  or  decree 
1.  McKinley*s  Estate,  49  Cal.  152.  of  the  Orphans'  Court  may  appeal  to 
Contra  —  Order  Not  Appealable.  —  In  the  Court  of  Appeals,  and  it  has  been 
Webb  V,  Siillman,  26  Kan.  371,  it  was  held  that  the  term  **  party  "  does  not 
held  that  an  order,  made  on  petition  necessarily  mean  a  litigant  before 
by  a  creditor,  directing  an  adminislra-  the  court  making  the  order,  but  any 
tor  to  pay  to  such  creditor  the  balance  one  whose  interests  such  order  or  de- 
due  upon  a  claim  allowed  by  the  pro-  cree  tends  to  prejudice;  therefore, 
bate  court,  and  assigned  to  a  certain  where  the  assets  belonging  to  an  estate 
class,  was  not  appealable,  since  such  are  inadequate  for  the  payment  of 
an  order  was  not  final  debts,  a  distributee  or  a  creditor  may 
8.  Philips  r.  Ward,  51  Mo.  295;  appeal  from  an  order  of  the  Orphans' 
Cohen  v.  Atkins,  73  Mo.  163.  Court  allowing   a  claim  against  the 
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right  of  a  creditor  to  appeal  from  an  order  disallowing  his  claim 
against  an  estate  survives  his  death,  and  may  be  exercised  by  his 
administrator.* 

(3)  Time  of  Taking  Appeal — Filing  of  Bond  and  Trafiscript. 
—  The  time  within  which  the  appeal  must  be  taken  and  the  bond 
and  transcript  filed  is  generally  prescribed  by  statute.* 

(4)  Notice  of  Appeal,  —  Notice  of  an  appeal  of  thb  nature  is 
generally  held  to  be  essential.' 

(5)  Form  of  Pleadings  in  Appellate  Court,  —  The  rules  regard- 
ing the  form  of  the  pleadings  in  the  appellate  court  are  in  general 
the  same  as  in  other  probate  appeals. "* 

(6)  Hearing  in  Appellate  Court  —  Trial  De  Hovo.  —  Appeals  from 
orders  of  probate  courts  allowing  or  disallowing  claims  are  usually 
tried  de  novo  in  the  appellate  court.* 

estate  filed  by  the  personal  representa*        Probate  Appeals  Goyemed  by  Spedal 

tive.     Stevenson   z/.   Schriver,  9  Gill  &  Bules. —  In   Colorado  the  requirements 

j.  (Md.)  324.  of  the  Act  of  1885  as  to  notice  of  ap- 

1.  Davies  v.  Nichols.  52  Ark,  554.  peals  from  the  County  Court  are  not 

2.  Before  End  of  Term.  —  In  Arkansas  applicable  to  appeals  from  orders  and 
the  appeal  cannot  be  taken  after  the  judgments  of  the  County  Court  in  pro- 
expiration  of  the  term  at  which  the  bate  proceedings.  Mortgage  Trust  Co. 
judgment   was    rendered.      Green    v.  v.  Elliott,  19  Colo.  394. 

Ford,  17  Ark.  586.  Where  the  Personal  SepreeentatiTe  Be- 

Eztension  of  Time  for  Filing  Bond.  —  foses  to  Appeal  from  an  cider  allowing 

In  Colorado  the  probate  court  has  power  or  disallowing  a  claim,  and  the  appeal 

to  extend  the  time  for  filing  a  bond  is  taken  by  a  creditor,  devisee,  or  heir, 

on  appeal  to  the  District  Court  from  a  the  notice  of  appeal  should  show  that 

judgment  or  order  allowing  or  disal-  such  creditor,  devisee,  or  heir  appeals, 

lowing  a  claim.     Mortgage  Trust  Co.  Schultz  v.  Brown,  47  Minn.  255. 

V,  Elliott,  19  Colo.  394.  4.  In  Michigan  no  formal   pleadings 

Indiana.  —  As    to    the    time    within  are  necessary  on  a  probate  appeal  to 

which  the  appeal  bond  and  transcript  the  Circuit  Court.     Hoffman  v.  Pope, 

must  be  filed  see  Bell  v.  Mousset,  71  74  Mich.  235  \citing  White  r.  Allen,  i8 

Ind.  347;  Yearley   v.   Sharp,   96   Ind.  Mich.    194;    Comstock    v.    Smith,   26 

469;    McCurdy   v.    Love,   97   Ind.   62.  Mich.  322.] 

But  no  bond  is  necessary  in  an  appeal  In  lUinois  written  pleadings  are  not 

taken  by   the  personal   representative  necessary  either  in  the  County  Court 

of  an  estate  from  an  order  allowing  or  or  in   the  appellate  court.     Thorp  v. 

disallowing  a  claim.     Bake  v.  Smiley,  Goewey,  85  III.  611. 

84  Ind.  212;  Yearley  r.  Sharp,  96  Ind.  Presumption  as  to  Facts  Not  Pleaded. — 

469.  On  appeal  from  an  order  dismissing 

In  Minnesota  the  appeal  must  be  the  petition  of  a  creditor  for  an  order 
taken  within  sixty  days  after  the  entry  on  the  administrator  to  pay  a  claim 
of  the  order  in  the  register,  and  the  which  has  been  allowed,  where  the 
sixty  days  begin  to  run  from  the  date  pleadings  of  the  appellee  are  insuffi 
of  such  entry,  and  not  from  the  date  of  cient  in  themselves  to  constitute  a  de- 
ad ual  notice  of  the  order.  Auerbach  fense  to  the  appellant's  claim,  it  can- 
V.  Gloyd,  34  Minn.  500;  Matter  of  not  be  presumed,  even  in  the  absence 
Charles,  35  Minn.  438.  of  all  evidence  in  the  record  relating 

8.  Mcintosh    v.   Wheeler,    58    Kan.  thereto,    chat  the   court  below   found 

324;  Schultz  V.  Brown,  47  Minn.  255.  some  other  fact  not  relied  upon  in  the 

Kansas.  —  When    an    administrator  pleadings,   but  which,  if  it  had  been 

appeals    from    an    order    allowing    a  pleaded,  would  have  justified  the  judg- 

claim,  notice  of  such  appeal  must  be  ment  of  the  court;  and  in  such  a  case 

given,  either  during  ihe  term  at  which  the  order  dismissing  the  petition  will 

the  order  is  made  or  within  ten  days  be  reversed  and  the  cause  remanded, 

after  the  order  is  made.     Mcintosh  v,  McKinley's  Estate,  49  Cal.  152. 

Wheeler,  58  Kan.  324.  6.  Smiih  r.  Van  Gilder,  26  Ark.  $27; 
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What  dneitioiiB  Are  Open.  —  The  appeal  opens  the  whole  question 
as  to  the  correctness  of  the  order  made  by  the  court  of  probate,* 
but  objections  waived  below  are  not  available  on  appeal.^ 

(7)  Determination  of  Appeal.  —  The  practice  in  regard  to  the 
dismissal  of  appeals,^  the  form  of  the  judgment  in  the  appellate 
court,*  and  the  allowance  of  costs  is  largely  a  matter  of  statutory 


Randolph  v.  Ward,  29  Ark.  238; 
Wiliamouicz  v.  Strong,  8  Ark.  467: 
Grimes  v.  Booth,  19  Ark.  224;  Morgan 
V.  Saline  Valley  Bank,  4  Kan.  App. 
668;  Berry  v,  Henslee,  38  Mo.  392; 
Brien  v.  Baker,  5  Sneed  (Tenn.J  213; 
Peacock  v.  Wilson,  9  Lea  (Tenn.)  398. 
Where  the  validity  of  the  claim  is 
not  admitted  by   the   personal   repre- 


to  Claim  a  Set-off  in  the  probate  court, 
he  cannot  set  il  upon  the  trial  in  the 
Circuit  Court.  Berry  v.  Henslee.  38 
Mo.  392. 

Objection  to  AUowaace  of  Costs. — When 
a  claim  is  presented  to  the  probate 
court  after  the  period  prescribed  by 
law  for  the  adjustment  of  claims,  the 
probate  court,  if  it  allows  the  claim. 


sentative  of  the  estate,  the  claimant,  should  render  judgment  for  costs 
before  he  is  entitled  to  a  judgment  on  against  the  claimant;  but  if  the  ad- 
appeal,  must  establish  the  claim  by  ministrator,  on  appeal  from  such  an 
competent  testimony  in  the  same  man-  order,  appears  in  the  Circuit  Court 
ner  originally  required  in  the  probate  and  contests  the  allowance  of  the 
court.  Morgan  t^.  Saline  Valley  Bank,  claim  on  the  merits,  and  makes  no 
4  Kan.  App.  668.  objection  to  the  judgment  rendered 
1.  On  an  appeal  to  the  Supreme  Ju-  below  for  all  costs  against  the  estate, 


dicial  Court  of  Massachusetts  from  an 
order  of  a  probate  judge  allowing  a 
claim  presented  by  the  personal  repre- 
sentative of  the  estate,  which  claim 
consists  of  a  balance  in  favor  of  the 
personal  representative  on  an  account 


the  error  in  the  judgment  as  to  costs 
will  be  regarded  as  waived  when  pre- 
sented for  the  first  time  in  a  court  of 
review.     Wallace  v.  Gatchell,  106  ill. 

315. 
8.  Diimiwal  in  Vacation.  —  On  appeal 


with  the  deceased,   where  it   appears  by  an  administrator  from  a  judgment 

that  the  claim  has  not  been  submitted  allowing  a  claim  against  the  estate  of 

to  arbitration  in  the  probate  court,  the  his  intestate,  the  appellee  has  no  right 

whole  account  is  open  in  the  appellate  to  dismiss  the  proceedings  in  the  ap- 

court;  and  if  neither  party  requests  to  pellate  court  or  before  the  clerk  thereof 

have   the  claim  submitted  to  a  jury,  in  vacation,  and  it  is  error  for  the  Cir- 

the  latter  court  has  authority  to  decide  cuit  Court  to  strike  the  appeal  from  the 

on  the  claim  and  to  decree  that  there  docket  on  account  of  such  attempted 


is  a  balance  due  from  the  executor  to 
the  esute  of  the  deceased.     Willey  v, 
Thompson,  9  Met.  (Mass.)  329. 
Validity  of  Order  Extending  Time  to 


dismissal.    Cloud  v.  Wiley,  29  Ark.  80. 

Biimisral  as  to  One  Party.  —  Where  a 

claim  is  presented  in  the  probate  court 

in  favor  of  a  firm  of  which  one  member 


File  Claimfl.  —  On  appeal  from  an  order    has  died  before  the  presentation,  and 


allowing  a  claim,  or  from  an  order 
directing  its  payment,  the  appellate 
court  may  inquire  into  the  validity  of 
an  order  made  by  the  probate  court 
granting    to  a  creditor   further   time 


where  it  appears  on  appeal  that  the 
surviving  partner  has  administered 
upon  the  partnership  estate,  the  appeal 
may  be  dismissed  as  to  the  deceased 
partner,    and     the     record     may     be 


within    which    to    present    his  claim,  amended  so  as  to  make  the  surviving 

State  V.  Probate  Ct.,  28  Minn.  381.  partner  the  sole  claimant.     Ambs  v. 

Amendment  of  Claim.  —  In  Dayton  v,  Caspar!,  13  Mo.  App.  586. 

Dakin,   103  Mich.  65,  the  claim  pre-  4.  Classification  of   Claim.  —  In   Mis- 

sented  for  allowance  in    the   probate  souri  it  has  been  held  that  the  Circuit 

court  was  for  nine  hundred  bushels  of  Court  should  not  enter  a  general  judg- 

corn,  being  one-half  of  that  grown  on  ment  against  the  personal  representa- 

forty-seven  acres  of  land,  but  on  appeal  tive  of  the  estate,  but  should  classify 

to  the  Circuit  Court,  the  claimant  was  the  demand.    Ambs  v.  Caspar!,  13  Mo. 

allowed  to  amend  so  as  to  claim  one  App.  586. 

thousand  bushels  grown  on  the  same  But  in  Illinois  it  has  been  held  that 

land.  a  judgment  of  an  appellate  court  al- 

3.  If  the  Personal  Bepresentative  Fails  lowing  a  claim  against  an  estate  is  not 
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regulation,  as  illustrated  in  the  notes.* 

J.  Special  Application  by  Creditor  for  Payment  of 

Claim.  —  In  New  York  the  Code  of  Civil  Procedure  makes  pro- 
vision for  a  decree  ordering  payment  of  a  creditor's  claim  or  of  a 
just  proportional  part  thereof  at  any  time  after  six  months  have 
expired  since  the  letters  were  granted.* 

Who  Are  Creditor!.  —  No  relief  can  be  afforded  to  any  persons  as 
creditors  except  those  to  whom  the  decedent  was  indebted  in  his 
lifetime.^  The  assignee  of  a  claim  is  a  creditor  of  the  estate  and 
entitled  to  the  benefit  of  the  statutory  provision.^ 

Petition.  —  The  petitioner  is  not  required  to  state  the  facts  which 
go  to  make  out  his  debt.'  The  petition  prays  for  the  payment 
of  the  debt  stated,  and  that  the  executor  or  administrator  may 
be  cited  to  show  cause  why  a  decree  to  that  effect  should  not  be 
made.*  It  should  not  pray  for  an  order  requiring  the  respondent 
to  render  an  intermediate  account.*^  The  petition  must  be 
verified.® 

erroneous  merely  because  it  fails  to  fiK  dent's    executor   or   administrator  to 

the  class  to  which  the  claim  belongs,  pay  the  reasonable  expenses  of  such 

McCall  V.  Lee,  I20  III.  261.  funeral,  is  a  question  that  is  not  alto- 

1.  In  Michigan,  where  a  decedent's  gether  free  from  doubt.*'  Matter  of 
estate  is  opened  in  order  to  allow  the  Hooney,  5  Dem.  (N.  Y.)285,  where  the 
filing  of  a  claim  after  the  regular  period  court  found  it  unnecessary  to  decide 
of  adjustment  has  expired,  all   costs  the  question. 

and  charges  in  (he  probate  court  must  A  Debt  Due  from  the  Beeodent  to  Hit 

be  paid  by  the  claimant,  but  ihe  statute  Exooutor  may  be  proved  upon  a  judicial 

does  not  require  that  such   claimant  settlement  of  the  executor's  account; 

shall  pay  the  costs  of  an  appeal  to  the  it  is  not  a  proper  subject  for  a  proceed* 

Circuit  Court.    Shepherd  v.  Shepherd,  ing  under  Code  Civ.  Pro.  N.  Y.,  §  2722. 

loS  Mich.  82.  Moyer  v.  Weil,  i  Dem,  (N.  Y.)  71. 

2.  Code  Civ.  Pro.  N.  Y..  §  2722.  A  Creditorof  a  Partnership  cannot  pro- 
Application  for  Payment  of  Ftoportional  ceed  against  the  estate  of  a  deceased 

Part  of  Debt.  —  In  McKeown  v,  Fas^an,  partner,  under  the  code  provision,  until 

4  Redf.  (N.  Y.)  320,  it  appearing  by  the  lie  recovers  judgment  against  the  sur- 

petition  that  the  assets  of  the  estate  viving  partner  and  shows  a  failure  to 

were  insufficient  to  pay  all  the  debts  in  collect  bis  debt  on  execution.  Dubois's 

full,  the  petition  was  dismissed,   the  Case,  (Surrogate  Ct.)  3  Abb.  Pr.  (N. 

court  holding  that  the  proper  proceed-  Y.)  177. 

ing  by  the  creditor  in  such  a  case  was  4.  Matter  of  Moderno,  63  Hun  (N. 

to  compel  a  judicial  settlement  of  the  Y.)  261. 

account  of  the  executor  or  adminis-  5.  Lambert  v.  Craft,  98  N.  Y.  347. 

trator.  Compare  Rudlong  v,  Clemens,  3  Dem. 

8.  Hall  V,   Dusenbury,  38  Hun(N,  (N.  Y.)  145. 

Y.)  125,  holding  that  a  petition  could  6.  Code    Civ.    Pro.    N.  Y.,  g  2722; 

not  be  successfully  prosecuted  for  the  Lambert  v.  Craft,  98  N.  Y.  347. 

payment  of  a  judgment  lor  costs  re-  7.  Baylis  v.  Swartwout,  4  Redf.  (N. 

covered  against  an  administrator  in  an  Y.)  395,  where  the  petition  contained  a 

action    by   him    for    certain    moneys  prayer  for  such  an  account  under  Code 

claimed  to  belong   to  the  decedent's  Civ.  Pro.  N.  Y.,  §  2725,  subdiv.  3,  the 

estate;  Bulkley  v,  Staats,  4  Redf.  (N.  court  holding  that  an  order   for  the 

Y.)  524.    See  also  Budlong  v,  Clemens,  account,  if  made  at  all,  should  be  upon 

3  Dem.  (N.  Y.)  147.  the  surrogate's  own  motion.     Compare 

Undertaker's      Claim.  —  *' Whether,  Matter  of  Cowdrey,  5*Dem.  (N.Y.)  453. 

under  any  circumstances,   an   under-  8.  Code  Civ.  Pro.  N.  Y.,§§  526,  2534; 

taker  who  has  furnished  a  funeral  for  Matter  of   Macaulay,   94  N.    Y.   574i 

a  decedent  can  upon  his  own  applica-  where  the  verification  was  held  suffi* 

tion  obtain  an  order  upon  the  dece*  cient. 
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A  dtation  must  be  issued  by  the  surrogate  upon  presentation  of 
the  petition.* 

Answer.  —  Where  the  executor  or  administrator  files  a  written 
verified  answer  denying  absolutely  or  on  information  and  belief 
the  validity  or  legality  of  the  petitioner's  claim,  and  also  setting 
forth  facts  showing  that  its  validity  and  legality  are  doubtful, 
the  decree  must  dismiss  the  petition ;  •  but  both  conditions  must 
concur  in  order  to  deprive  the  surrogate  of  jurisdiction.'  An 
oral  plea  of  a  general  denial  is  of  no  eflfect.*  If  an  answer  con- 
forming to  the  statutory  requirement  is  filed,  it  is  the  imperative 
duty  of  the  surrogate  to  dismiss  the  petition  though  no  further 
objection  be  taken ;  and  the  jurisdiction  of  the  surrogate  may  be 
impeached  for  the  first  time  in  the  Court  of  Appeals.*  Where 
the  facts  stated  in  the  answer  are  equivalent  to  a  denial  of  the 
validity  and  legality  of  the  claim,  it  is  sufficient  without  a  formal 
denial.*  Objection  to  the  answer  because  it  fails  to  set  forth  the 
facts  as  required  by  the  code  provision  is  waived  if  not  taken 

1.  Code  Civ.  Pro.  N.Y.,  §2722.  See  erred  in  not  dismissing  the  petition, 
generally  article  Citations,  vol.  4,  p.  This  case  is  not  entirely  consistent 
537.  with    /n    te   Congregational    Church, 

2.  Code  Civ.  Pio.  N.  Y..  §  2722,  pro-  etc.,  (Supin.  Ct.  Gen.  T.)  13  N.  Y. 
viding  for  a  dismissal  in  such  case  Supp.  140,  wherein  it  was  held  that  a 
"  without  prejudice  to  an  action  or  an  mere  denial  of  the  fact  of  incorporation 
accounting  in  behalf  of  the  petitioner;  "  was  not  sufficient  to  oust  the  surrogate 
Hurlbut  V.  Durant,  88  N.  Y.  122,  of  jurisdiction,  and  one  reason  given 
where  the  answer  was  held  sufficient  by  the  court  was  that  "  this  answer 
to  require  a  dismissal  of  the  petition;  sets  up* no  fact  whatsoever  in  oppo- 
In  re  Phalen,  (Supm.  Ct.  Gen.  T.)  6  N.  sition  to  the  petition.'* 

Y.  Supp.  252.  Answer  Showing  Claim   Exoeuive. — 

Answer    to    Petition    by     Judgment  The  petition  must  be  dismissed  where 

Oreditor.  —  For  an   answer  held    suffi-  an  answer  is  filed  in  conformity  with 

cient  to   require   the    dismissal  of    a  the  statute  showing  that  the  claim  is 

petition    for    payment   of    judgments  excessive  in  amount.     Koch  v,  Alker, 

recovered  against  the  decedent  in  his  3  Dem.  (N.  Y.)  148. 

lifetime,  see  In  re  Lyman,  (Supm.  Ct.  3.  Lambert     v.     Craft,     98     N.    Y. 

Gen.  T.)  11  N.  Y.  Supp.  530,  and  Ash-  347;    Matter  of  Macaulay,   94   N.    Y. 

ley  V.  Lamb,  (Supm.  Ct.  Spec.  T.)  15  574. 

Civ.  Pro.  (N.  Y.)  211.     The  answer  in  4.  Lambert  v.  Craft,  q8  N.  Y,  342; 

the  latter  case  came  before  the  Su-  McKiernan*s  Estate,  (Surrogate  Ct.)  4 

preme  Court  incidentally  in  Ashley  v.  Civ,  Pro,  (N.  Y.)  218. 

Lamb,  50  Hun  (N.  Y.)  573,  where  the  5.  Fiester  r.  Shepard,  92  N.  Y.  251, 

court   refrained   from    expressing    an  where  the  court  said:  *'  Although,  so 

opinion  as  to  its  sufficiency.     For  an-  far  as  the  record  shows,  this  objection 

swers  held  insufficient  see  Salomon  v.  was  neither  raised  in  the  Surrogate's 

Heichel,  4  Dem.  (N,  Y.)  176;  Matter  of  Court  nor  at  the  General  Term,  yet  as 

Miller,  70  Hun  (N.  Y.)  61.  it  lies  at  the  foundation  of   the  pro- 

AntwortoPetitionbyCorporation.  —  In  ceeding  and  concerns  the  jurisdiction 

Maiter    of     Young    Men's    Christian  of  the  surrogate  over  the  subject- mat- 

Assoc.,  22  N.  Y.  App.   Div.  325,  the  ter  of  the  controversy,  it  is  effectual 

answer  denied  the  incorporation  of  the  and  may  be  taken  at  any  stage  of  the 

petitioner,  and  the  circumstances  were  proceeding,  and  must   be  considered 

such  that  if  the  denial  were  established  and  disposed  of  when  raised." 

it  would  defeat  the  petitioner's  claim.  6.  Cuthbert  v.  Jacobson,  2  Dem.  (N. 

The  answer  concluded  by  formally  de-  Y.)  134.     See  also   Charlick's  Estate, 

nying  the  validity  and  legality  of  the  (Surrogate  Ct.)  11  Abb.  N.  Cas.  (N. 

claim.     It  was  held  that  the  surrogate  Y.)  56. 
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before  the  surrogate.^  If  the  answer  is  not  verified,  but  other- 
wise complies  with  the  statute,  and  no  objection  is  made  for  want 
of  verification,  the  petition  must  be  dismissed.* 

Deoree  Directing  Payment.  —  Although  the  surrogate  entertains  the 
petition,  he  is  not  as  of  course  to  direct  payment  of  the  debt, 
but  is  to  **  make  such  a  decree  in  the  premises  as  justice 
requires."  '  To  do  this  he  must  in  some  way  ascertain  the  con- 
dition of  the  estate,*  and  for  that  purpose  he  is  authorized  to 
require  the  executor  or  administrator  to  render  an  account.* 

k.  Reference  of  Disputed  Claims  —  (i)  /;/  General,  —  In 

some  of  the  states  the  statute  provides  for  a  reference  to  referees, 
auditors,  arbitrators,  or  commissioners,  as  they  are  variously 
styled,  of  claims  disputed  by  the  personal  representative  •  or 

1.  In  re  Fargo,  (Supm.  Ct.  Gen.  T.)  ncss  of  any  claim  presented  to  him,  he 
iS  N.  Y.  Sapp.  670.  in  which  case  the  may  enter  into  an  agreement  in  writ- 
answer  denied  on  information  and  be-  ing  with  the  claimant  to  refer  the  mat- 
lief  the  validity  and  legality  of  the  ter,*'  and  such  agreement  may  be  filed, 
claim,  but  failed  to  set  forth  the  facts  and  upon  approval  the  clerk  of  the 
showing  that  its  validity  and  legal-  court  is  to  enter  a  minute  of  the  refer- 
ity  were  doubtful.  No  objection  was  ence;  but  it  is  also  provided  that  *' if 
made  to  the  answer,  and  the  petition  the  parties  consent,  a  reference  may  be 
was  dismissed.  On  appeal  it  was  had  in  the  court."  If  the  latter  part 
held  that  the  order  of  dismissal  must  of  the  section  is  complied  with  it  is 
be  sustained.  immaterial  that  there  was  no  distinct 

2.-  Matter  of  Corbett,  go  Hun  (N.  Y.)  order  approving  the  written  stipulation. 

182,  holding  that  objection  made  after  Hall  v.  San  Francisco,  69  Cal.  79. 
decree  made  and  entered  in  favor  of        Vermont.  —  Stat.   Vt.,   §    2462,    pro- 

the  petitioner  was  too  late.  vides  that  a  disputed  claim  may,  with 

8.  Code  Civ.  Pro.  (N.  Y.),  §  2722.  the  consent  of  the  parlies  in  writing, 

4.  Code  Civ.  Pro.  N.  Y.,  §  2722,  pro-  be  referred  under  an  order  of  the  pra 
vides  that'*  where  it  is  not  proved  10  bate  court,  and  that  the  award  of  the 
the  satisfaction  of  the  surrogate  that  referees  made  in  writing  and  returned 
there  is  money  or  other  personal  prop-  to  and  accepted  by  the  court  shall  be 
erty  of  the  estate  applicable  to  the  pay-  final  between  the  parties.  In  Noyes 
ment  or  satisfaction  of  the  petitioner's  v.  Phillips,  57  Vt.  229,  which  was  an 
claim,  and  which  may  be  so  applied  action  of  debt  on  a  decree  of  the  pro- 
without  injuriously  affecting  the  rights  bate  court  accepting  the  award  of  a 
of  others  entitled  to  priority  or  equality  referee,  it  was  contended  that  the  ref- 
of  payment  or  satisfaction,"  the  decree  eree  was  an  arbitrator  and  the  trial 
must  '*  dismiss  the  petition  without  before  him  an  arbitration  limited  by 
prejudice  to  an  action  or  an  accounting  the  terms  of  the  submission  agreed 
in  behalf  of  the  petitioner."  The  fore-  upon  by  the  parties,  but  the  court 
going  provision  is  considered  as  re-  said:  '*  The  referee's  authority  comes 
quiring  affirmative  proof  to  satisfy  the  from  the  court,  and  the  Court's  au- 
court  that  there  are   sufficient  assets  thority  to  refer  is  given  by  the  statute, 

o  pay  the  petitioner's  claim,  and  the  provided  the  parties  consent  in  writ- 
burden  of  proof  is  upon  the  petitioner,  ing.  The  consent  in  writing  called  for 
Lynch  v.  Patchen,  3  Dem.  (N.  Y.)  58.  in  the  statute  does  not  contemplate  a 

5.  Code  Civ.  Pro.  N.  Y.,  §  2725,  sub-  formal  submission  to  an  arbitrator, 
div.  3;  Matter  of  Macaulay,  94  N.  Y.  and  none  is  required  as  in  arbitration 
579.  proper.     It   is   not   requisite   that  the 

6.  See  among  other  statutes  and  parties  mutually  choose  the  referee; 
cases  Gen.  Stat.  Conn.,  §  595  et  seq.;  he  is  the  appointee  of  the  court.  All 
Elliott  r.  Brindley,  i  Harr.  (Del.)  364.  the  agency  of  the  parties  demanded  is 

California.  —  Code  Civ.  Pro.  Cal.,  that  they  consent  in  writing  to  this 
§  1507.  provides  that"  if  the  executor  mode  of  trial."  The  court  also  held 
or  administrator  doubts  the  correct-    that    although    the    parties    in    their 
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Agftimt  Bstatas, 


deemed  by  him  to  be  exorbitant,  unjust,  or  illegal.*  Such  pro- 
ceedings, being  purely  statutory  and  anomalous,  must  conform 
strictly  to  the  requirements  of  the  statute.* 

(2)  In  New  York,  —  The  Code  of  Civil  Procedure  in  New  York 
provides  for  the  reference  of  claims  presented  to  the  executor  or 
administrator  when  the  latter  doubts  the  justice  of  the  claim.^ 

What  Clainui  Xay  Be  Beferred.  —  In  order  to  be  the  subject  of  refer- 
ence the  claim  must  be  one  which  accrued  against  the  deceased 
in  his  lifetime  or  would  have  accrued  against  him  had  he  lived ;  * 

written  consent  named  a  referee  the  might  by  law  direct  a  reference, 
court  might  appoint  whom  it  pleased.      «    »    *    Judgment  may  be  entered  on 

1.  Rev.  Stat.  Me.,  c.  64,  §  53;  Whit-  the  report  of  the  reteree,  and  such 
tier  V,  Woodward,  71  Me.  161;  Bur-  judgment  shall  be  valid  and  effectual 
rows  V.  Bourne,  67  Me.  225;  Rogers  in  all  respects  as  if  the  same  had  been 
V,  Rogers,  67  Me.  456:  Palmer  v,  rendered  in  a  suit  commenced  by  the 
Palmer,  61  Me.  236;  Reed  z'.  Foster,  54  ordinary  process,  and  the  practice  on 
Me.  499.  appeal  therefrom  shall  be  the  same  as 

2.  Boyd  i/.  Lowry,  53  Miss.  352  hold-  in  other  civil  actions."  With  the  ex- 
ing  that  under  a  statute  providing  for  ception  of  the  express  provision  that 
a  reference  upon  application  of  the  '*  the  proceeding  shall  become  an  ac- 
executor  or  administrator  an  order  of  tion  in  the  Supreme  Court/' the  fore- 
going section  is  practically  identical 
with^ihe  provisions  of  the  Revised 
Statutes  which  had  for  a  long  time 
been  in  force.  Shorter  v,  Mackey,  13 
N.  Y.  App.  Div.  23.     See  Birds.  Rev. 

Gould,  27   Hun  (N.  Y.)  366.     See  also  Stat.  N.  Y.  (i88g),  p.  1132,  §§  179,  180. 

Roe  ©.  Boyle,  81  N.  Y.  305;  Eldred  v.  Prior  to  the  enactment  of  the  provision 

Eames,  115  N.  Y.  403;  Tilney  v,  Clen-  above  quoted  the  proceeding  was  not 

denning,  i  Dem.  (N.  Y.)  212.  an   action,    but  a  special  proceeding. 

A    Sabstantial    Compliance   with   the  Mowry  v,  Peet,  88  N.  Y.  456;  Roe  v. 

Statate  was  held  sufficient  in  Bucklin  Boyle,  81   N.   Y.  305,  holding  that  an 

V,  Chapin,  53  Barb.  (N.  Y.)  488.  order  of  the  General  Term  granting  a 

3.  Code  Civ.  Pro.  N.  Y.,  §  2718,  as  new  trial  in  the  proceeding  was  not 
amended  by  Laws  1893,  c.  686,  pro-  appealable  to  the  Court  of  Appeals, 
vides  among  other  things  that  when  a  since  it  was  not  a  final  order,  and  in  a 
claim  is  exhibited  to  an  executor  or  special  proceeding  such  appeal  would 


the  court  overruling  the  report  of  a 
referee  and  disallowing  a  claim,  where 
the  reference  was  made  upon  applica- 
tion of  a  distributee  of  the  estate,  was 
coram  non  judice  and   void;  Burnett  v. 


administrator,  "  if  the  executor  or  ad- 
ministrator doubts  the  justice  of  any 
such  claim  he  may  enter  into  an  agree- 
ment in  writing  with  the  claimant  to 
refer  the  matter  in  controversy  to  one 
or  more  disinterested  persons  10  be 
approved  by  the  surrogate.  On  filing 
such  agreement  and  approval  in  the 
office  of  the  clerk  of  the  Supreme  Court 
in  the  county  in  which  the  parties  or 


not  lie  except  from  final  orders; 
Vaughn  v.  Strong,  66  Hun  (N.  Y.)  278; 
Hallock  V,  Bacon,  64  Hun  (N.  Y.)  90; 
Hendricks  v,  Isaacs,  52  Hun  (N.  Y.) 
100;    Denise   v,   Denise,    41    Hun  (N. 

Y.)9. 
A  Precedent  of  an  Agreement  to  Befer, 

which,  however,  was  criticised  by  the 

court,   may   be   found   in  Brockett  v. 

Bush,  (Supm.  Ct.  Gen.  T.)  18  Abb.  Pr. 
either  of  them  reside,  an  order  shall  be    (N.  Y.)  338. 
entered  by  the  clerk  referring  the  mat-        4.  Van  Slooten  v.  Dodge,  145  N.  Y. 
ter  in  controversy  to  the  person  or  per-    327.  holding  that  one  who  claimed  that 


sons  so  selected.  On  the  entry  of  such 
order  the  proceeding  shall  become  an 
action  in  the  Supreme  Court.  The 
same  proceedings  shall  be  had  in  all 
respects,  the  referees  shall  have  the 
same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same 
control,  as  if  the  reference  had   been 


a  ring  belonged  to  him  by  gift  from 
the  testator  in  his  lifetime  and  that  the 
executor  had  taken  it,  bad  no  refer- 
able claim  under  the  statute,  the  claim 
being  against  the  executor  individ- 
ually; Shorter  v.  Mackey,  13  N.  Y. 
^pp.  Div.  23  {citing  Godding s'.  Porter, 
(Supm.  Ct.  Spec.   T.)  17  Abb.  Pr.  (N. 


made  in  an  action  in  which  such  court    Y.)  374;  Smith  v.   Patten,  (Supm.  Ct« 
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and  this  prerequisite  of  the  statute  cannot  be  waived  by  the  per- 
sonal representative.^  Equitable  as  well  as  legal  claims  may  be 
referred,*  and  claims  for  the  conversion  of  property  by  a  testator 
or  intestate  or  for  other  torts  for  which  executors  or  administra- 
tors are  liable  are  also  referable.'  A  claim  in  favor  of  one  of 
several  joint  personal  representatives  may  not  be  referable  by 
agreement  with  his  associates,  but  if  it  be  so  referred  the  objec- 
tion comes  too  late  after  the  report  of  the  referee  and  judgment 
thereon.* 

The  Offer  to  Befer  should  be  made  by  the  claimant,  or  the  personal 
representative  will  not  be  subjected  to  costs  in  a  subsequent 
action  on  the  ground  of  his  refusal  to  refer.*  Such  offer  may  be 
by  parol.* 

The  Agreement  to  Befer  must  be  in  writing,^  and  it  should  state  the 
nature  of  the  claims  to  be  referred.® 

Xitoppel  by  Agreoment  to  Befer.  —  By  his  agreement  to  refer  the 
claim  the  personal  representative  is  estopped  to  deny  his  official 
character.* 

Beleetion  and  Approval  of  Beferee.  —  The  selection  of  the  referee  or 

referees  must  be  made  by  the  parties,  and  the  surrogate  has  no 

• 

Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  205;  referee  can  properly  do  is  to  pass  upon 

Sktdmore  v.  Post,  32  Hun  (N.  V.)  56J.  the  amount  and  validity  of  the  claim; 

In  Sands  v.  Craft,  (Supm.  Ct  Gen.  he  cannot  decree  specific  performance 

T.)  10  Abb.  Pr.  (N.  Y.)  216,  it  was  held  of    an    allefj^ed    contract.      Myers   v. 

that  the  liability  of  the  estate  of  a  de-  Cronk,  45  Hun  (N.  Y.)  401. 

ceased  executor  for  assets  held  by  him  8.  Brockett  v.  Bush,  (Supm.  Ct.  Gen. 

at  his  death  is  not  a  referable  debt  of  T.)  18  Abb.  Pr.  (N.  Y.)  343.  disapprov- 

the  estate.  ing  Akely  v.  Akely,  (Supm.  Ct.  Spec. 

1.  Van  Slooten  v.  Dodge,  145  N.  Y.  T.)  17  How.  Pr.  (N.  Y.)  21. 

327,  where  a    judgment  rendered   in  4.  Weller  v.  Weller,  4  Hun  (N.  Y.) 

favor  of  the  claimant  on  the  report  of  195. 

a   referee,    the   claim    being    the  one  5.  Proude  v.  Whiton,  (Supm.  Ct.)  15 

mentioned  in  the  preceding  note,  was  How.  Pr.  (N.  Y.)  304. 

r<7/^rj^</ on  appeal.  6.  Roberts  v.  Pike,  (C.  PI.)  19  Civ. 

2.  While  V,  Story.  43  Barb.  (N.  Y.)  Pro.  (N.  Y.)  422,  where  the  point  atx>5e 
124;  Brockett  v.  Bush,  (Supm.  Ct.  on  a  question  as  to  costs  in  an  action 
Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  342,  where  brought  after  rejection  of  the  offer; 
Balcom,  J.,  after  citing  Francisco  v,  Lanning  c/.  Swarts,  (Supm.  Ct.)  9  How. 
Fitch,  25  Barb.  (N.  Y.)  130,  and  Rus-  Pr.  (N.  Y.)  434. 

sell  V,  Lane,  i  Barb.  (N.  Y.)  519,  said  7.  See  the  code  provision  quoted 
that  what  Justice  Hogeboom  said  to  supra^  p.  967,  note  3. 
the  contrarjr  in  Akely  v.  Akely.  (Supm.  Eqaiyalent  of  Written  Agreement.  —  A 
Ct.  Spec,  r.)  17  How.  Pr.  (N.  Y.)  21,  written  order  signed  by  the  surrogate, 
*'  was  unnecessary  to  the  decision  of  reciting  the  agreement  to  refer  and  ap- 
that  case,  for  the  alleged  agreement  to  proving  it,  at  the  foot  of  which  order 
refer  the  claims  therein  was  only  a  the  parties  in  writing  consented  there- 
submission  of  the  same  to  arbitra-  to,  may  be  regarded  as  a  written  agree- 
tion,"  and  that  Sands  v.  Craft,  (Supm.  ment  to  refer.  Bucklin  tr.  Cbapin,  53 
Ct.  Gen.  T.)  18  How.  Pr.  (N.  Y.)  438,  Barb.  (N.  Y.)  488. 
10  Abb.  Pr.  (N.  Y.)  217,  is  not  in  con-  8.  Brockett  v.  Bush,  (Supm  Ct.  Gen. 
riict  with  Francisco  v.  Fitch,  25  Barb.  T.)  18  Abb.  Pr.  (N.  Y.)  341. 
(N.  Y.)  130  [above  cited].  Citing  Day-  9.  Banfield  w.  Rumsey,  4  Thomp.  & 
ion's  Surrogate-  323,  351;  Godding  v.  C.  (N.  Y.)  322,  holding  that  an  executor 
Porter,  (Supm.  Ct.  Spec.  T.)  17  Abb.  was  estopped  to  deiiv  that  his  testator 
Pr.  (N.  Y.)  374.  left  a  will  and  that  the  defendant  was 
^Inalifloation  of  Bole.  —  All  that  the  executor. 
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authority  to  make  the  selection  unless  the  parties  consent  that 
he  shall  do  so.* 

The  Approval  of  the  Agreement  to  Befer  should  be  made  by  the  surro- 
gate of  the  county  in  which  the  letters  testamentary  or  of  adminis- 
tration were  granted;*  but  an  approval  by  the  surrogate  of 
another  county  in  which  one  of  the  parties  resides  is  an  irregu- 
larity which  is  waived  if  objection  is  not  taken  until  after  trial 
and  submission  of  the  case.' 

The  Agreement  and  Approyal  Thereof  Mnst  Be  Filed  in  the  oflfice  of  the 
clerk  of  the  Supreme  Court.^ 

An  Order  of  Beferenee  is  essential  to  the  validity  of  the.  proceedings,^ 
but  it  ma}'  be  entered  nunc  pro  tunc  in  a  proper  case.* 

There  Are  No  Pleadingi,  and  the  personal  representative  may  prove 
against  the  claimant  any  defense  he  may  have  without  pleading 
it  in  any  form.'' 

1.  Tilney  v.  Clendeaning,    i  Dem.        8.  Montgomery  v.  Burgess,  92  Hun 
(N.  Y.)  213,  where  the  claimant  made    (N.  Y.)  289. 

to  the  executors  the  foUowing  offer  in        4.  See    the    code    provision   quoted 

writing:    *'  I  hereby  offer  to  refer  ray  supra^  p.  967,  noie  3.     And  see  Com- 

claim  against  the  estate    *    *    *     as  stock  v,  Olmstead,  (Supm.  Ct.  Spec, 

provided  by  law.     Will  you  consent  to  T.)  6  How.   Pr.  (N.  Y.)  79,  where  the 

such  reference?  "     Counsel  for  the  ex-  court  apparently  held   that  the  filing 

ecutors  sent  the  following  reply;    "I  was  a  jurisdictional  requisite, 
am     instructed     by      the     executors        5.  Burnett  v,  Gould,  27  Hun  (N.  Y.) 

*    *    *    to  inform  you  that  they  here-  368;    Comstock   v,   Olmstead,  (Supm. 

by  consent  to  refer  the  claim,"  etc.,  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  79. 
specifying  It.    Thereupon,    upon  pre-        A  Preeedent  of  an  Order  of  Reference 

sentation  by   the  counsel   for  the  ex-  may    be  found   in    Brockelt   v.  Bush, 

ecutor  of  a  proposed  order  of  reference,  (Supm.  Ct.  Gen.  T.)  18  Abb.  Pr.  (N. 

the  surrogate  signed  the  order,  insert-  Y.)  338. 

ing  therein   the   name   of    a   referee.        Order    by  Surrogate.  —  The  order  of 

Upon  application  01  the  executors  the  reference  is  entered  as  of  course  by  the 

surrogate  set  aside  the  order  as  ira-  clerk  of  the  Supreme  Court  in  whose 

providently  entered,  and  said:     "  I  am  office  the  agreement  of  the  parlies  and 

entirely  clear  that  unless  the  parties  the  surrogate'?  approval  are  filed  (see 

have  agreed  upon  some  person  or  per-  the  code  provision  quoted  j«/r/z,  p.  967, 

sons  to  act  as  referee,  at  the  time  when  note    3).        The    surrogate     has     no 

application  is  made  to  the  surrogate  authority  to  make  the  order  of  refer- 

for  his  approval,  or  unless,  not  having  ence.     Tilney  v.  Clendenning,  i  Dem. 

agreed,   they  consent   to  accept  such  (N.  Y.)  212. 

person  or  persons  as  the  surrogate  may        6.  Bucklin  v.  Chapin,  53   Barb.  (N. 

select,  he  has  no  authority  to  make  the  Y.)  488.     See  generally  as  to  nunc  pro 

selection."     Compare  Gorham  v.  Rip-  tunc  orders  article  Records,   vol.  17, 

ley,  (Supm.  Ct.  Spec.  T.)  16  How.  Pr.  p.  i^i^etseq, 

(N.  Y.)  314.  7.  Roe    v.    Boyle,   81    N.    Y.     307; 

Befereee  Befdsing  to  Serve.  —  If  ihe  Rutherford  v.  Soop,  85   Hun  (N.  Y.) 

referees  agreed  upon  by  the  parties  re-  iig,  denying  the  claimant's  motion  to 

fuse  to  serve  and  the  stipulation  makes  compel  the  defendant  to  make  a  specific 

no  provision   for  such  a  contingency  answer   under  oath  to  the    plaintiff's 

it  is  mandatory  upon  the  court  to  ap-  claim,  the  court  saying  that  **  neither 

point    other    referees   in    their   pUce.  is  the  plaintiff  required  to  serve  a  com- 

Hustis  V.  Aldridge,  144  N.  Y.  508.  plaint  nor  the  defendant  an  answer;  " 

2.  Montgomery  v.  Burgess,  92  Hun  Tracy  v.  Suydam,  30  Barb.  (N.  Y.)  no, 
(N.  Y.)292.  where  the  court  said:     "  The  account 

A  Precedent  of  an  Entry  of  Approval  presented  is.  in  effect,  the  plaintiff's 

may  be  found   in    Brockett  v.   Bush,  complaint,  and  there  being  no  plead- 

(Supm.  Ct.  Gen.  T.)  18  Abb.  Pr.  (N.  ings,  and  no  provision  in  the  statute 

Y.)  338.  for  pleadings,  the  defendant  is  limited 
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Bill  of  Partioolart.  —  Neither  party  can  require  of  the  other  a  bill 
of  particulars.* 

Amendment  of  cium.  —  The  claimant  may  be  allowed  to  amend  his 
claim ;  *  but  such  amendment  can  be  allowed  only  by  the  court, 
not  by  the  referee,'  and  it  should  be  allowed  with  caution  and 
only  in  furtherance  of  justice.* 

Set-off  or  Connterclaim.  —  There  is  no  power,  either  in  the  referee 
or  in  the  court,  to  render  an  affirmative  judgment  against  the 
claimant  upon  a  set-off  or  counterclaim  in  favor  of  the  estate.* 
But  such  set-off  or  counterclaim  is  available  to  the  extent  neces- 
sary to  extinguish  in  whole  or  in  part  the  demand  of  the  claimant.* 

Proof.  —  It  is  the  duty  of  the  referee  to  require  the  establish- 
ment of  the  claim  by  very  satisfactory  evidence  before  allowing  it.^ 

Seport,  Confirmation  or  Sqeotion  Thereof,  and  Judgment.  —  The  referee 

to    no    particular    defense.     *     *     *  no  power  to  allow  an  amendrnent  of 

Every  species  of  legal  proof  adapted  the  claim.     Eldred  v.  Eames,  115  N. 

to  show  the  injustice  of  the  clainj  or  Y.  401  [reversing  48  Hun  (N.  Y.)  253], 

its  invalidity  as  a  whole  cr  in  degree  where   the  court  said:      '*  It    is    the 

or  amount  must  be  admissible."  claim  which  is  rejected  by  the  executor 

The  Statnte  of  LimitationB  is  available  that  may  be  referred,  and  none  other;  '* 

as  a  defense  without  pleading  it.     Con-  Townsend  v.  New  York  L.   Ins.  Co.. 

verse  v.  Miner.  21  Hun  (N.  Y.)  367.  (Ct.  App.)  4  Civ.  Pro.  (N.  Y.)  398:  Lee 

1.  Rutherford  v,  Soop.  85  Hun  (N.  v.  Lee.  85  Hun  (N.  Y.)  588;  Von  Hcr- 
Y.)  122;  Townsend  v.  New  York  L.  manni  v.  Wagner,  81  Hun  (N.  Y.) 
Ins.  Co.,  (Ct.  App.)  4  Civ.  Pro.  (N.  Y.)  431. 

403;  Eldred  v.  Eames,  115  N.  Y.  403.  8.  Von   Hermann!   v,     Wagner,    81 

See  also  Weller  v.  Weller,  4  Hun  (N.  Hun  (N.  Y.)  431. 

Y.)  195.  4.  Lee  v.  Lee,  85  Hun  (N.  Y.)  588. 

2.  Lee  v,  Lee,  85  Hun  (N.  Y.)  588,  in  See  generally  article  Amendments,  vol. 
which  case  the  claim  as  presented  and  i,  p.  515  et  seq, 

referred    purported     to    have     arisen  5.  Mo  wry  v,  Peet,  88  N.  Y.  453  [re- 

during  the   period  from   1882  to  1890.  versing  25   Hun  (N.  Y.)  119],  holding 

On   the    hearing  the  defendant  gave  that  the  proper  course  for  the  personal 

proof  of  payments  of  money  made  by  representative   is  either   to  bring  bis 

the  intestate  to  the  claimant  prior  to  own  action  or  to  put  the  claimant  to  an 

1882.     Thereupon  the  claimant  sought  action,  and  not  to  agree  to  refer  under 

to  prove  that  during  the  years  when  the  statute;  Myers  v.  Cronk,  45  Hun 

those  payments  were  made  the  defend-  (N.  Y.)40i. 

am's  intestate  had  received  from  the  6.  Mowry   v.    Peet.   88    N.    Y.   453, 

claimant  other  property  than  that  in-  where  the  court  said  that  it  was  not 

eluded  in  the  claim   presented.     The  necessary  lo  consider  what  effect  the 

evidence  was  excluded,  and  appHca-  allowance  of  a  set-off  or  counterclaim 

tion  then  made  to  the  referee  by  the  to  the  extent  of  the  claimant's  demand 

claimant  for  leave  to  amend  his  state-  would  have  upon  an  action  afterwards 

ment  of    claim    was    denied    for  the  brought  against  the  claimant  for  the 

asserted  reason  of  want  of  power,  but  residue,  if  any,  of  the  set-off  or  coun- 

subsequently  on  motion  made  to  the  terclaim,  and  that  probably  the  safer 

court   the    amendment  was    allowed,  course  in  any  event  would  be  for  the 

Compare  Rutherford  v.  Soop,  85  Hun  personal    representative   to   bring  an 

(N.  Y.)  119,  where  the  opinion  seems  action  against  the  claimant  and  stay  or 

to  indicate  that  the  court  did  not  re-  enjoin    proceedings  on  the  reference 

gard  an  amendment  as  permissible.  until  the  determination  of  such  action. 

Prior  to  the  Amendment  Made  by  the  7.  Van  S  loot  en  v.  Wheeler,  140  N.  Y. 

Laws  of  1898,  mentioned  supra,  p.  967,  624;    O'Neill   v.   Barry,  20  N.  Y.  App. 

note    3.   by  which    the  proceeding  is  Div.  121;  Yates  v.  Root,  4  N.  Y.  App. 

made    an    "  action  "    instead    of     a  Div.  439.     See  also  Hughes  v,  Daven- 

"  special  proceeding,"  the  referee  had  port,  i  N.  Y.  App.  Div.  182. 
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reports  his  finding  to  the  Supreme  Court,  and  it  is  confirmed  and 
judgment  rendered  thereon,  or  it  is  set  aside  and  a  new  trial 
granted,  as  the  case  may  be.*  The  court  has  no  power  to  render 
judgment  against  the  report  of  the  referee.* 

Hew  Trial.  —  If  the  referee's  report  is  set  aside,  a  new  trial 
follows  as  of  course,*  but  it  can  be  had  only  before  a  referee.** 

Costs.  —  The  code  provides  that  in  determining  the  question  of 
costs  the  referee  shall  be  governed  by  the  sections  of  the  code 
which  provide  for  costs  in  actions  against  executors  or 
administrators.* 

/.  Establishment  of  Claims  of  Personal  Representa- 

TIVES.  —  In   the   absence   of  statutory  regulations   the   proper 

1.  Smith  V.  Velie,  60  N.  Y.  106;  ciled,  see  the  cases  cited  in  article 
Baumann  v,  Moselcy,  63  Hun  (N.  Y.)  Executors  and  Administrators,  vol. 
492;  Young  V.  Cuddy,  23  Hun  (N.  Y.)    8,  p.  731,  note  4. 

249;   Frane  v.   Vantine,    16   Hun  (N.        As  to  costs  and   disbursements  on 

Y.)  528;  Radley  v.  Fisher,  (Supm.  Ct.  references  of  disputed  claims   under 

Gen.  T.)  24  How.  Pr.  (N.  Y.)  404,  hold-  section  2718  as  amended  by  Laws  1893, 

ing  that  it  is  irregular  toenter  judgment  above  cited,  and  under  statutory  pro- 

upon  the  report  without  an  application  visions  previously  in  force,  see  Ryan 

to  the  court;  Burnett  z^.  Gould,  27  Hun  v.   McElroy,   15  N.  Y.   App.  Div.  216; 

(N.  Y.)  367.  Fisher  v.  Bennett,  (Supm.  Ct.  Spec.  T.) 

*•  The  referee  appointed,   after  the  21    Misc.   (N.    Y.)   178;    Whitcomb   v. 

taking  of  the  evidence  submitted  by  Whitcomb,  92  Hun  (N.  Y.)  443;  Winne 

the  respective  parties,  must  make  his  v.  Hills,  91  Hun  (N.  Y.)  89:  Niles  v. 

report  to  the  court,  and  before  judg-  Crocker,  88  Hun  (N.  Y.) 313;  Anderson 

ment  can  be  entered  the  report  must  v.   McCann,   14  N.  Y.  App.  Div.  365; 

be  confirmed  by  the  court  and  judg-  Henning  v.  Miller,   83    Hun   (N.   Y.) 

ment  ordered  thereon.**      Burnett   v.  403;  "Adams  v,  Olin,  78  Hun  (N.  Y.) 

Gould,  27  Hun  (N.  Y.)  368.  309;  Ellis  v,  Filon,  85  Hun  (N.  Y.)485; 

A  Precedent  of  a  Beferee's  Beport  may  Vaughn  v.  Strong,  66  Hun  (N.  Y.)  278; 

be  found  in  Brockect  v.  Bush,  (Supm.  Dukelow  v,  Searles,  (Supm.  Ct.  Gen. 

Ct.  Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  338.  T.)  20  N.  Y.  Supp.  348;    Haliock  r. 

Appointment  of  KewBeferee.  —  Upon  Bacon,  (Supm.  Ct.  Gen.  T.)  19  N.  Y. 

setting  aside  the  report  of  a  referee,  Supp.  loi,  64  Hun  (N.  Y.)  90:    Hen- 

anoiher  referee  may  be  appointed  by  dricks  v.  Isaacs,  52  Hun  (N.  Y.)  100; 

the    court    in    his    place.     Adams   v.  Hall  z/.  Edmunds,  (Supm.  C^t.  Spec.  T.) 

Brady,  67  Hun  (N.  Y.)  521.     See  also  67  How.  Pr.  (N.  Y.)202:  Pinkernelli  v, 

Masten  z/.  Buddington,  18  Hun  (N.  Y.)  Bischoff,  (Supm.  Ct.)  2  Abb.  N.  Cas. 

105.     Compare    Lecocq    v,   Pottier,   65  (N.  Y.)  107;  Darling z^.  Halsey,  (Supm. 

Hun  (N.  Y.)  598.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  105;  Brock- 

2.  Coe  V.  Coe,  (Supm.  Ct.  Gen.  T.)  ctt  v.  Bush,  (Supm.  Ct.  Gen.  T.)  18 
14  Abb.  Pr.  (N.  Y.)  86.  Abb.  Pr.(N.  Y.)  337;  Roberta.  Ditmas, 

8.  Coe  V.  Coe,  (Supm.  Ct.  Gen.  T.)  7  Wend.  (N.  Y.)  522;  Newton  r.  Sweet, 

i4Abb.  Pr.  (N.  Y.)  go.  (Supm.  Ct.  Spec.  T.)4  How.  Pr.  (N. 

4.  Roe  V.  Boyle,  81  N.  Y.  308.  Y.)i34;  Van  Sicklerr.  Graham,  (Supm. 

6.  Code  Civ.   Pro.  N.  Y.,  §  2718,  as  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  208; 

amended  by  Laws  1893,  c.  686,  provides  Avery  v.  Smith,  (Supm.  Ct.  Spec.  T.) 

that  "  in  determining  the  question  of  9  How.  Pr.  (N.  Y.)  349;  Linn  v.  Clow, 

costs  the  referee  shall  be  governed  by  (Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N. 

sections  1835  and  1836*' of  the  code.  Y.)  508;  Lansing  v.  Cole,  (Supm.  Ct. 

Those   sections    provide  substantially  Spec.  T.)  3   Code   Rep.   (N.   Y.)  246; 

that  costs  shall  be  awarded  in  actions  Munson  v,   Howell.  (Supm.  Ct.  Gen. 

against    executors    or  administrators  T.)  12  Abb.  Pr.  (N.  Y.)  77;  Radley  v, 

only  where  payment  of  the  claim  '*  was  Fisher,  (Supm.  Ct.  Gen.  T.)  24  How. 

unreasonably   resisted   or  neglected.**  Pr.  (N.  Y.)404;  Larkins  v.  Maxon,  103 

As  to  costs  in  actions  against  executors  N.  Y.  680;  Denisez/.  Denise,  no  N.  Y 

under  sections   1835  and  1836   above  562;  Kearney  v.  McKeon,  85  N.  Y.  136. 
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course  for  the  personal  representative,  when  he  has  a  claim 
against  the  estate,  is  to  credit  himself  in  his  account  with  the 
amount  thereof,  and  any  controversy  concerning  it  will  be  set- 
tled on  the  accounting.*  But  statutory  provision  is  frequently 
made  whereby  he  is  required  to  file  his  claim  in  the  same  manner 
as  other  creditors,  and  if  there  be  no  corepresentative  the  court 
appoints    an    attorney  or  other  suitable  person  to  appear  and 

1.  Prentice    v.     Dehon      lo    Allen  of  the  evidence  known  to  the  commoa 

(Mass.)    353;    Green    v,    Russell,   132  law,  to  be  produced  ty  him,   Kyle  v, 

Mass.  536.  Kyle,  67  N.  Y.  408. 

In  CaUfomia,  under  Code  Civ.  Pro.,  The  above-mentioned  provisions  of 
^  15 10,  the  claim  of  an  executor  or  the  Revised  Statutes  and  the  Act  of 
administrator  must  be  presented  to  1837  are  repealed,  and  Code  Civ.  Pro., 
the  judge  for  allowance  within  the  former  section  2739,  which  is  now  sec- 
time  prescribed  for  the  presentation  tion  3731  by  reason  of  the  amendment 
of  claims  generally,  or  it  cannot  be  in  Laws  1895.  c.  595,  provides  as  a 
allowed  in  his  account.  Matter  of  substitute  that  *'  on  the  judicial  set- 
Hildebrandt,  92  Cal.  433.  tlement  of  the  account  of  an   execu> 

In  New  York,  under  the  Revised  Stat-  tor  or  administrator,  he  may  prove 
utes,  an  executor  or  adminisirator  was  any  debt  owing  to  him  by  the  dece- 
prohibited  from  retaining  any  of  the  dent."  In  no  other  way,  and  at  no 
property  of  the  decedent  in  satisfaction  other  time,  is  the  executor  or  adminis- 
of  his  own  debt  until  it  should  be  trator  permitted  to  prove  his  claim, 
proved  and  allowed  by  the  surrogate.  Matter  of  Ryder,  129  N.  Y.  640  \revtrs' 
2  Rev.  Stat.  88,  §  33,  An  Act  of  1837,  ing  Matter  of  Ryder.  2  Connoly  (N. 
c.  460,  §  37,  added  a  provision  that  Y.)  224],  holding  that  the  claim  could 
proof  of  the  debt  of  an  executor  or  ad-  nut  be  established  in  an  isolated  pro- 
rainistrator  might  "be  made  on  the  ceeding  instituted  and  conducted  solely 
service  and  return  of  a  citation  for  that  for  the  purpose  of  establishing  it,  and 
purpose,  directed  to  the  proper  person,  when  no  proceeding  for  a  settlement 
or  on  the  final  account  of  any  such  ex-  was  pending  at  the  time;  Moyer  v. 
ecutor  or  administrator."  While  the  Weil,  \  Dem.  (N.  Y.)  71.  The  term 
foregoing  provisions  were  in  force  it  **  judicial  settlement "  above  men- 
was  held  that  upon  final  accounting  tioned  is  used  advisedly,  and  is  to  be 
the  surrogate  had  jurisdiction  to  try  distinguished  from  an  **  intermediate 
and  determine  a  disputed  claim  of  the  account,"  so  called.  Both  of  those 
executor  or  administrator,  Boughton  v,  terms  are  defined  in  Code  Civ.  Pro.  N. 
Flint,  74  N.  Y.  476;  Matter  of  Gardner,  Y.,  §  2514,  subdivs.  8,  9, 
5  Redf.  (N.  Y.)i4;  Kyle  v.  Kyle,  67  N.  The  claim  must  be  established  by 
Y.  408;  Neilley  v,  Neilley,  89  N.  Y.  the  clearest  legal  proof.  Matter  of 
352;  Jumel  r.  Jumel,  7  Paige  (N.  Y.)  Humfreville,  6  N.  Y.  App.  Div.  535; 
591;  or  on  the  return  of  a  citation  for  Matter  of  Weeks,  23  N.  Y.  App.  Div. 
that  purpose.  Smith  r.  Christopher,  3  151,  holding  that  the  verified  petition 
Hun  (N.  Y.)  585;  Barras  v.  Barras,  4  of  the  executor  or  administrator  was 
Redf.  (N.  Y.)263:  Gilbert  z/.  Comstock,  not  alone  sufficient;  Matter  of  Childs, 
93  N.  Y.  484;  that  the  fact  that  the  ex-  (Surrogate  Ct.)  5  Misc.  (N.  Y.)  560: 
ecutor  or  administrator  was  jointly  in-  Matter  of  Saunders,  (Surrogate  Ct.) 
terested  in  the  claim,  or  owned  a  4  Misc.  (N.  Y.)  28.  See  also  Matter  of 
portion  of  that  in  which  he  had  an  in-  Clapsaddle,  (Surrogate  Ct.)  4  Misc.  (N. 
terest  by  assignment,  did  not  affect  the  Y.)  355;  Kearney  v,  McKeon,  85  N.  Y. 
authority  of  the  surrogate  to  adjudi-  136;  Underbill  v.  Newburger,  4  Redf. 
cate  in  regard  to  it,  Shakespeare  v.  (N.  Y.)  499;  Matter  of  Smith,  153  N. 
Markham,  72  N.  Y.  400  [distiuiiuished  Y.  124,  holding  that  the  evidence  was 
in  Matter  of  Jones,  (Surrogate  Ct.)  2  sufficient  to  justify  the  allowance  of 
Misc.  (N.  Y.)  221];  that  the  proof  must  the  claim.  But  the  burden  of  proving 
be  otherwise  than  by  the  affidavit  of  payment  is  upon  the  party  alleging  it. 
the  claimant,  Williams  v.  Purdy,  6  Matter  of  Macomber,  2  Connoly  (N. 
Paige  (N.  Y.)  168;  and  must  be  by  the  Y.)  279,  affirmed  (Supm.  Ct.  Gen.  T.) 
testimony  of  witnesses,  and  all  or  any  33  N.  Y.  St.  Rep.  912. 
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manage  the  defense  ^  or  refers  the  claim  to  a  referee  or  arbitra- 
tors,* or  issues  are  framed  at  the  instance  of  parties  interested  in 

the  estate  and  sent  to  a  court  of  law.^ 

An  Order  Allowing  the  Claim  is  binding  upon  the  claimant  and  his 
successors.* 

m.  Order  for  Payment  and  Enforcement  of  Order  — 

Order  for  Payment.  —  As  a  general  rule,  an  adjudication  establishing 
a  claim  against  a  decedent's  estate  does  not  authorize  the  personal 

representative  to  pay  it  except  at  his  own  risk,*  and  no  duty  to 

1.  See  Starr  &  Curt.  Annot.  Stat.  III.  creditor  presents  the  claim  to  the 
(1896),  c.  3,  par.  72;  Burns's  Annot.  coanly  court,  proves  it,  and  has  it 
Stat.  Ind.  (1894),  §  2476;  Rev.  Stat,  allowed;  and  where  he  pays  it  before 
Mo.,  g  204.  it  is  allowed,  he  does  so  at  his  peril, 

2.  See  Pub.  Stat.  Mass.,  c.  136,  g  6;  and  he  must  take  the  risk  of  proving 
Rev.  Stat.  Maine,  c.  64,  §  63.  it  and  getting  it  allowed^  ihe  same  as 

8.  Bell  V,  Funk,  75  Md.  368;  Ying-  any  other  creditor.     Walker  v,  Diehl, 

ling  z/.  Hesson,  16  Md.  112.  79  111.  473;    Lynch  v.   Hickey,  13  111 

4.  Bentley  v.  Brown,  123  Ind.  552.  App.  147;  Wallace  v.   Monroe,  22  111. 

6.  Arkansas.  —  In  Fort  v,  Blagg.  38  App.  602;  Millard  r.  Harris,  119111. 185; 

Ark.  474,  the  court  said:    "  The  order  Reitzell  v.  Miller,  25  111.  67. 
of  payment  does  not  always  or  gen-        In  Iowa  it  seems  that  an  allowance 

erally  follow  the  allowance  —  never  as  authorizes  the  executor  or  adminisira- 

a  matter  of  course.     The  court  must  tor  to  pay  the  claim  if  he  has  sufficient 

first  ascertain  all  the  debts  of  its  class  funds  and    the  statutory   period    for 

and  all  having  precedence,  and  must  tiling  claims  of  that  class  has  expired, 

take  an  account  of  the  assets,  and/r^  Ashton  v.  Miles,  49  Iowa  567. 
rata  them,  if  necessary,  before  order-        In  Marlow  v.  Marlow,  48  Iowa  639, 

ing  payment.     Meanwhile  no  suit  can  the  allowance  by  the  administrator  of 

be  brought  upon  the  allowance  itself  the  claim  duly  sworn  to  and  filed  was 

against    the    personal  representative,  approved  by  the  court,  but  there  was 

The  allowance  is  the  end  of  the  law.  conflicting  evidence  as  to  whether  the 

Suits  against  administrators  or  execu-  court  had  ordered  its  payment.     The 

tors  are  only  for  the  purpose  of  ascer-  claim  was  paid,  and  it  appears  to  have 

taining  debts,  to  the  end  that  they  may  been  held  thai  the  administrator  was 

be  allowed  and  administered.     Indeed,  absolutely  entitled  to  credit  therefor  in 

the  personal  representative  cannot  pay  his  account. 

allowances  before  orders,  unless  at  his  Oregon.  —  In  Rostel  v.  Moral,  19  Ore- 
peril."  See  also  Outlaw  V.  Yell,  5  Ark.  gon  184,  the  court  said  that  the  ex- 
46B;  Gordon  v.  State,  11  Ark.  12;  For-  ecutor  '*  took  it  upon  himselt  to  pay 
ter  V.  Stale,  9  Ark.  226;  State  z/.  Ritter,  claims  without  any  order  or  directions 
9  Ark.  244;  Mays  v,  Rogers,  37  Ark.  from  the  court  whatever;  and  while  it 
155.  is  believed  that  this  is  and  has  been 

California.  —  '*  It  is  undoubtedly  the  the  usual  custom  among  executors  and 
proper  praclice  to  obtain  an  order  for  administrators  in  this  state,  it  is  not 
the  payment  of  general  creditors,  and  the  course  prescribed  by  law.  By  pay- 
without  such  order  payments  are  made  ing  claims  in  advance  of  an  order  by 
at  the  peril  of  the  administrator."  the  court,  the  executor  or  administra* 
Matter  of  Fernandez,  119  Cal.  579.  tor  simply  lakes  the  risk  of  securing 
But  upon  an  annual  accounting,  if  no  the  court's  approval  of  his  action  when 
exceptions  are  filed  thereto  the  court  his  accounts  and  vouchers  shall  be 
has  power  to  credit  the  accountant  for  presented.  *  *  *  if  che  defendant 
payments  made  without  an  order  of  [execuior]  had  promptly  filed  his  semi- 
court,  and  such  allowance  is  not  void,  annual  account  at  the  end  of  six 
Matter  of  Fernandez,  119  Cal.  579,  dis-  months  from  the  date  of  the  notice  of 
approving  the  dictum  to  the  contrary  in  his  appointment,  and  each  six  months 
Matter  of  Dunne,  65  Cal.  378.  thereafter,  and  had  paid  no  claims  un- 

lUinoii.  —  As  a  general  rule  it  is  no  lil  the  court  determined  the  order  of 

part  of  an  administrator's  duty  to  pay  their  priority,  and  then  paid  them  upon 

A  claim  against  an  estate  until  the  the  order  of  the  court,  its  orders  would 
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pay  it  arises  until  the  claimant  or  the  personal  representative  has 
obtained  an  order  of  the  probate  court  directing  its  payment.* 

have  fully  and  completely  protected  upon   the   settlement  of  an  adminis- 

him  against  any  claim  not  thus  ordered  traior's  [or  executor's]  account;  but  if 

to  be  paid."    See  also  Willis  v.  Marks,  it  be  assumed  that  such  an  order  could 

29  Oregon  493.  be  made  before  such  settlement,  still 

1,  Magraw  v.  McGlynn,  26  Cal.  420.  it  would  clearly  be  of  no  force  if  made 

Arkansai.— "A  settlement  is  required  without  notice."     Matter  of  Spanier, 

to  be  made  with  the  administrator  at  120  Cal.  698,  holding  that  a  debt  paid 

the  first  term  after  one  year  from  the  on  an  order  made  without  the  notice 

grant  of  administration.     The  balance  required  by  Code  Civ.  Pro.,  ^  1633. 

found  in  the  hands  of  the  administra-  1634,  for  the  settling  of  an  account, 

tor  is  ordered  to  be  paid  to  the  credit-  could  not  be  credited  to  the  account  of 

ors  who  have  presented  their  claims  the  executor  or  administrator  on   the 

and   had   them   allowed    and    classed  sole  ground  that  it  was  ordered  paid 

within  the  first  year.     If  any  claim  has  by  the  court. 

been  presented  but  not  allowed,  and  "  When  an  administrator  finds  him* 
its  allowance  contested,  a  fund  is  re-  self  with  funds  not  needed  for  the  pur- 
served  in  the  apportionment  for  its  pay-  pose  of  paying  the  expenses  of  the 
ment,  if  there  are  funds  on  hand  to  funeral  and  last  sickness  of  the  de- 
pay  a  claim  of  that  class.  Claims  are  ceased,  the  allowance  to  his  family, 
ordered  to  be  paid,  giving  priority  of  and  the  necessary  current  and  pro- 
payment  according  to  classification,  in  spective  expenses  of  administration, 
the  order  of  preference.  If  there  is  he  ought  ♦  *  ♦  to  report  the  fact 
money  in  the  hands  of  the  adminis-  to  the  court  at  his  next  annual  setile- 
trator  sufficient  to  pay  all  of  the  claims  ment  and  obtain  an  order  to  apply  it  in 
of  any  one  class,  they  are  to  be  paid;  payment  of  debts.'*  Walls  v.  Walker, 
after  which,  if  there  is  a  balance,  but  37  Cal.  428. 

not  enough  to  pay  all  of  the  next  class,  An  order  directing  payment  of  a  pro- 

the  payment  is  to  be  made/r<?  raia^  portion  of  the  claims  of  some  of  the 

and  so  on  until  all  of  the  claims  pre-  creditors  which  have  been  allowed  is 

sented  within  the  first  year  are  paid,  erroneous  unless  a  like  amount  is  paid 

No  claim,  not  even  one  of  a  preferred  into  court  to  await  the  final  determina- 

class,  not  presented  for  payment,  is  tion  of  actions  commenced  and  pend- 

entttled  to  payment  until  after  all  of  ing  against  the  personal  representative 

the  claims  presented  within  the  first  upon  claims  disallowed  by  him.     Sig- 

year  are  paid."     Keith   v.  Parks,  31  ourney's    Estate,    61    Cal.    71,   citing 

Ark.  665.  Code  Civ.  Pro.  Cal.,  §§  1645-1648. 

California.  —  Code    Civ.    Pro.    Cal.,  Indiana.  —  In  Pence  v.  Makepeace, 

g  T646,  provides  that  '*  the  executor  or  75  Ind.  480.  it  was  held  that  the  order 

administrator,  as  soon  as  he  has  suffi-  of  allowance  made  it  the  duly  of  the 

cient  funds  in  his  hands,  must  pay  the  executor  or  administrator  to  pay  the 

funeral  expenses  and  the  expenses  of  claim  if  he  had  sufficient  funds  in  his 

the  last  sickness,  and   the    allowance  hands,  and  that  no  demand  was  neces- 

made  to  the  family  of  the  decedent,  sary  before  bringing  suit  on  his  bond. 

He  may  retain  in  his  hands  the  neces-  But  the  order  of  allowance  in  fact  con- 

sary  expenses  of  administration,   but  tained  a  specific  direction  to  pay.     See 

he  is  not  obliged  to  pay  any  other  debt  Fickle  v.  Snepp,  97  Ind.  293,  where  the 

*    *    *    until,   as  prescribed  in   this  court  said:    **  It  is  one  thing  to  obtain 

article,  the  payment  has  been  ordered  an  allowance  and  another  thing  to  ob- 

by  the  court."    And  section  1647  pro-  tain  a  direction  for  the  payment  of  the 

vides  that  '*  upon  the  settlement  of  the  claim." 

accounts  of  the  executor  or  adminis-  Kansas.  —  *' Whether   the    estate    is 

trator,  as  required  in  this  chapter,  the  solvent  or  insolvent,  if  the  estate,  for 

court  must  make  an  order  for  the  pay-  want  of  available  funds,  is  unable  for 

ment  of  the  debts,  as  the  circumstances  the    time    being    to    pay    the    entire 

of  the  estate  require."     Excepting  per-  amount  of  all  the  claims  of  any  partic- 

haps  claims  for  funeral  expenses,  etc.,  ular  class,  then   the  administrator  is 

mentioned  in  Code  Civ.  Pro.,  §  1646,  not  bound  to  pay  any  claim  of  that 

"  the    code  seems  to  contemplate  an  class,  or  any  portion  thereof,  until  the 

order  for  the  payment  of  a  debt  only  probate   court   has   determined    bow 
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Such  order  is  a  judicial  determination  of  the  rights  of  the  parties 
and  possesses  all  the  elements  of  a  final  judgment.^ 

Enforoemant  of  Ordtr.  —  The  method  of  enforcing  orders  or  decrees 
of  the  probate  court  directing  payment  of  creditors*  claims  is 
largely  regulated  by  statute.  Generally,  either  with  or  without 
statutory  provision  therefor,  the  creditor  has  a  remedy  by  action 
upon  the  administration  bond.*  Statutory  provision  is  some- 
times made  for  summary  proceedings  upon  the  bond.^  In  some 
states  the  creditor  may  take  out  execution  against  the  executor 
or  administrator.'*  In  others,  noncompliance  with  the  order  or 
decree  authorizes  an  attachment  for  contempt.*  It  has  also  been 
held  in  numerous  cases  that  a  decree  of  the  probate  court  for  the 
payment  of  money  may  be  enforced  by  an  action  of  debt.* 

much  of  each  claim  should  be  paid  and  tion     bond,    for    failure    to    pay    an 

has  made  an  order  instructing  the  ad-  allowed  claim,  it   is  not  necessary  to 

ministrator  to  pay  the  same."     Strat-  file  a  formal  petition  alleging  specific 

ton  V,  McCandless,  27  Kan.  301.  breaches  of  the  bond;  it  is  enough  to 

Minnesota.  —  See  Waterman  v.    Mil-  allege  that  the  principal  in  the  bond 

lard,  22   Minn.  261,  following  Wood  v,  has  without  cause  neglected  to  pay  as 

Myrick,  it}Ainn,^<)^aiVi^  distinguished  ordered  by  the  court.     Hart  v,  Jewett, 

in   Forepaugh   v,   Hoffman,  23  Minn.  17  Iowa  234. 

295.  In  Wheelhouse  v,  Bryant,   13  Iowa 

Minouxi.  —  See  North  v.  Priest,  81  160,  it  was  held  that  the  statutory  pro- 
Mo.  561;  Schoenelch  v.  Reed,  8  Mo.  vision  for  summary  proceedings  in  the 
App.  356.  Compare  State  v.  Shelby,  75  probate  court  on  the  administrator's 
Mo.  482.  bond  did  not  exclude  the  remedy  by 

Vermont.  —  See  Orange  County  Bank  ordinary  action  on  the  bond  in  a  court 

V,  Kidder,  20  Vl  519;  Sargent  v,  Kim-  of  general  jurisdiction, 

ball,  37  Vt.  320.  4.  Cook's  Estate,  14  Cal.  129;  State 

Order  in  Conneotion  with  Aoconnting  v,  Bowen,  45  Miss.  347;  McLaughlin  v. 

and    Distribution.  —  An    order    to   pay  McLaughlin,  4  Ohio  St.   508;   Rostel 

claims  is  sometimes  made  in  connec-  v,  Morat,   19  Oregon   181;    Cooper  v, 

tion  with  and  as  a  part  of  an  order  of  Burton.  7  Baxi.  (Tenn.)  406. 

distribution  upon  settlement  of  the  ac-  In  Iowa  no  execution  is  to  be  awarded 

count  of  the  executor  or  administrator,  or  issued  upon  the  adjudication  by  the 

See  Code  Civ.  Pro.  I/ew  York,  §  2743,  probate  court.     Smith  v,  Shawhan,  37 

and  generally  iff/rn,  XIV.  ^^r^Mi/i/i^tn  Iowa  534. 

Probate  Court,  6.  Randolph  v.  People,  40  111.  App. 

1.  Magraw  v,  McGlynn,  26  Cal.  420  174;  Johnson  v.  Von  Kettler,  66  111.  63. 
[r<7/;i^Cook*s  Estate,  14  Cal.  130];  Gray  Contra  in  Oregon,  ^ostti  v,  Morat,  19 
V.  McFarland,  29  Tex.  163.  Oregon  181. 

2.  Tucker  v.  People,  87  111.  76;  Semedy  8trictiMimi  Juris.  —  A  party 
Pence  v.  Makepeace,  75  Ind.  480;  who  seeks  to  enforce  an  order  of  court 
Wheelhouse  v.  Bryant,  13  Iowa  160;  for  the  mere  payment  of  money  by  im- 
Berkey  v.  Judd,  31  Minn.  271;  Lanier  prisonment  for  contempt  will  be  re- 
V.  Irvine,  24  Minn.  116;  State  v,  quired  to  pursue  strictly  the  law 
BD-ven,  45  Miss.  347;  State  v,  Shelby,  conferring  authority  for  such  proceed- 
75  Mo.  482:  Ryan  v.  Kinney,  2  Mont.  ing.  Von  Kettler  v.  Johnson,  57  III. 
454;    Greer  v.  State,   2  Ohio  St.  575:  109. 

Gray  v,  McFarland,  29  Tex.  163;  Sar-  6.  Noyes  v,  Phillips,  57  Vt.  229.  and 

gent  V.  Kimball,  37  Vt.  320.  cases  cited  in  article  Decrees,  vol.  5, 

For  the  pleading  and  practice  in  ac-  pp.  1069,  1072,  notes, 

tions    on    administration     bonds    see  In  Smith  v.  Shawhan,  37  Iowa  533, 

article  Executors    and  Administra-  a    claimant    whose    claim    had    been 

TORS,  vol.  8,  p.  717.  allowed  sued  the  administrator  as  upon 

8.  In  Iowa,  under  the  code,  §  3361,  a  judgment.     The  court  refrained  from 

providing  for  summary  proceedings  in  passing  upon  the  question  whether  his 

Um  probate  court  in   the  adminisira-  remedy  was  properly  sought  by  that 
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«.  Execution  in  Favor  of  Judgment  Creditor.  —  in  ii«t 

of  theStotes,  under  the  modern  system  of  administration,  a  judg- 
ment for  the  plaintiff  in  a  suit  against  an  executor  or  administra- 
tor on  a  claim  against  the  estate  only  establishes  the  validity  of 
the  claim,  and  is  paj^able  in  due  course  of  administration,  no 
provision  being  made  for  the  issuance  of  an  execution.*  And 
the  rule  of  the  common  law  which  required  a  scire  facias  to  revive 
a  judgment  in  order  to  obtain  execution  against  the  estate  of  a 
defendant  who  died  subsequent  to  the  rendition  of  judgment 
against  him  has  been  generally  superseded  by  statutory  provisions 
prescribing  other  remedies.  Thus,  in  some  of  the  states  there  is 
a  statutory  provision  for  obtaining  leave  to  issue  execution  on  a 
judgment  of  the  character  last  mentioned.* 

In  new  York  the  Code  of  Civil  Procedure  provides  for  obtaining 
leave  from  the  surrogate  to  issue  execution  on  a  judgment  against 
the  executor  or  administrator  in  his  representative  capacity.' 
The  execution  can  be  issued  only  upon  a  judgment  obtained  in 
an  action  relating  to  the  estate  of  the  decedent,*  and  only  against 
personal  assets  in  the  possession  or  under  the  control  of  the 
executor  or  administrator,  and  the  surrogate  has  no  power  to 
permit  the  issuance  of  an  execution  against  real  estate.*     The 

proceeding  or  whether  he  should  have  for  costs  against  the  executor  or  ad- 
proceeded  under  the  statutory  provi-  ministrator  in  his  representative  ca- 
sions  for  summary  relief  on  the  admin-  pacity  in  an  action  by  him  to  recover 
istrator's  bond.  for   the   negligent  killing  of   the   de- 

1.  See  article   Executors  and  Ad-  cedent. 

MiNisTRATORS,  vol.  8.  p.  689.  Judgment    for    Services    to    Personal 

2.  As  to  the  statutory  provisions  in  Representative.  —  But  leave  may  be 
Mississippi  and  New  York  and  the  prac-  granted  to  issue  an  execution  upon  a 
tice  under  them  see  article  Executions  judgment  against  the  executor  or  ad- 
Against Property,  vol.8,  p. 337,  note 2.  ministrator  in   his   representative  ca- 

8.  Code  Civ.  Pro.  N.  Y.,  §  1825,  pro-  pacity  for  services  rendered  to  him  in 

vides  that  *'  an  execution  shall  not  be  the   administration   of   the  estate   for 

issued  upon  a  judgment  for  a  sum  of  which  the  estate  is  liable,  even  though 

money  againsi  an  executor  or  admin-  the  executor  or  administrator  is  also 

istraior  in  his  representative  capacity  personally  liable  for  the  same  demand, 

until  an  order  permitting  it  to  be  issued  Matter  of  Thompson,  41  Barb.  (N.  Y.) 

has  been  made  by  the  surrogate  from  237. 

whose  court  the  letters  were  issued  Jndgment  Against  Executor  as  Partner. 
Such  an  order  must  specify  the  sum  —  No  leave  to  issue  execution  is  neces- 
tu  be  collected,  and  the  execution  sary  in  behalf  of  a  judgment  creditor 
must  be  indorsed  with  a  direction  to  of  a  firm  consisting  of  a  surviving 
collect  that  sum."  Under  an  earlier  partner  and  a  deceased  partner's  ex- 
statutory  provision  for  leave  to  issue  eculor  who  was  authorized  by  the  will 
execution  it  was  held  to  be  the  positive  to  carry  on  the  business.  Colum- 
duty  of  the  court  to  grant  leave  when  bus  Watch  Co.  v,  Hodenpyl,  61  Hun 
a  sufficiency  of  assets  clearly  appeared ;  (N.  Y.)  557,  affirmed  135  N.  Y.  430, 
indeed,  the  language  of  the  statute  it-  5.  Code  Civ.  Pro.  N.  Y.,  §  1823; 
self  was  mandatory.  Smith  v,  Howell,  Lichtenberg  v.  Herdtfelder,  103  N.  Y. 
2  Redf.  (N,  Y.)  325.  302;  James  v.  Beesly,  4  Redf.  (N.  Y.) 

4.  Matter  of  McCullough,  (Surrogate  236;  Matter  of  Jansen,  i  Connoly  (N. 
Ct.)  18  Misc.  (N.  Y.)  721,  following  Y.)  364;  In  re  Hesdra,  (Surrogate  Ct.) 
Matter  of  Jansen,  i  Connoly  (N.  Y.)  23  N.  Y.  Supp.  842,  in  which  latter 
362,  both  cases  holding  that  an  execu-  case  the  court  discussed  the  ques- 
tion could  not  be  issued  oa  a  judgo^eot  tlon  what  constitutes  '*  real  property  " 
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code  provision  under  discussion  establishes  the  procedure  for 
enforcement  of  judgments  of  other  courts  thah  that  of  the  surro- 
gate, and  of  such  other  courts  only.'  Pending  an  appeal  from 
the  judgment,  with  stay  of  execution,  leave  to  issue  execution 
should  not  be  granted  by  the  surrogate.*  It  is  the  better  prac- 
tice for  the  creditor  to  allege  in  his  petition  the  existence  of  assets 
applicable  in  satisfaction  of  the  judgment,  whereupon  the  respon- 
dent should  state  some  reason  why  the  execution  should  not 
issue ;  but  if  no  such  averment  is  made  in  the  petition,  the  fail- 
ure of  the  respondent  to  state  a  ground  for  opposing  the  applica- 
tion will  not  be  regarded  as  sufficient  proof  of  assets."  The 
petition  must  be  verified.*  Notice  of  the  application  must  be 
given  to  the  executor  or  administrator.*  A  general  appearance 
precludes  the  respondent  from  objecting  that  no  letters  testa- 
mentary or  of  administration  were  ever  issued  to  him.*  It  is 
improper  for  the  surrogate  to  consider  any  matters  which  are 
alleged  against  the  validity  of  the  judgment.^     If  the  assets  atie 

within  the  meaning  of  the  section  of  the  application  *  »  *  must  be 
the  code  above  cited,  holding  that  the  pen^onaUy  served  upoti  the  executot 
doctrine  of  equitable  conversion  would  or  administrator  unless  it  appears  that 
not  apply  so  as  to  convert  really  into  service  ciannot  be  so  madt  with  due 
personalty  subject  to  execution^  The  diligence;  in  which  case  notice  mun 
court  said:  *'  The  personal  property  be  given  to  suth  persons  and  tn  such 
contemplated'  is  such  as  is  actually  manner  as  the  surrogate  directs,  by  an 
such,  and  not  such  as  \%  regarded  order  to  show  cause  why  the  applica- 
as  such  in  contemplation  of  a  '  fiction  tion  should  not  be  granted." 
of  Jaw  •  to  carry  out  or  give  effect  to  Waivar.  —  By  appearing  and  pro- 
some  equitable  principle.  The  personal  ceeding  without  objection  the  executor 
property  contemplated,  out  of  ^hich  or  administrator  waives  any  objection 
the  execution  is  to  be  satisfied,  is  that  for  want  of  notice.  St.  John  v.  Voot* 
which  is  susceptible  to  levy  and  seiz-  hies,  (Supm.  Ct.  Gen.  T.)  tg  Abb.  Pr. 
ure  by  virtue  thereof.'*  (N.  Y.)  55. 

1.  Peyser  v.  Wendt,  4  Dem.  (N.  Y.)  6.  Peters  v.  Carr,  2  Dem.  (N.  Y.)  22. 

227,  holding  thai  it  did  not  apply  to  7.  Keyser  v,  Kelly,  4  Redf.  (N.  Y.) 

orders  and  decrees  of  the  Surrogate's  157,  where  the  court  saidt  "  I  do  not 

Court.  deem  it  necessary  or  proper  to  consider 

3.  Keyser  r.  Kelly,  4  Redf.  (N.  Y.)  the  statements  by  way  of  answer,  re- 
157.  But  the  application  should  not  lating  to  the  alleged  settlement  with 
be  denied  because  of  an  appeal  taken  the  petitioner,  or  his  failure  to  present 
from  the  judgment  unless  the  security  his  claim.  The  prosecution  of  the 
required  for  a  stay  of  proceedings  has  action  and  recovery  of  judgment  pre- 
been  given.  Smiih  v.  Howell.  3  Redf.  sented  an  opportunity  for  the  deiermld- 
(M.  Y.)325:  Matter  of  Morey,  6  Dem.  ailon  of  those  questions." 

(N.  Y.)287.  JudgmeDt    IfivjuBt   or   Illegal.  — The 

S.  Melcherv.  Flsk,4  Redf.  (N.  Y.)2a.  surrogate  has   no   power   to  decide  a 

4.  Matter  of  Howell,  2  Redf.  (N.  Y.)  contention  that  the  judement  Is  unjust 
299.  where  a  verification  by  the  pe-  and  illegal,  or  obtained  by  fraud,  and 
titioner's  attorney,  with  no  suggestion  ought  not  to  be  enforced.  Glaclus  if. 
of  absence  or  inability  of  the  petitioner  Fogel,  4  Redf.  (N.  Y.)  516,  where  the 
10  verify,  and  no  averment  as  to  the  court,  speaking  of  the  judgment,  said 
means  of  the  affiant's  information,  was  that  *'  its  binding  force,  as  buch,  can- 
held  insufficient.  not  be  inquired  into  or  in  any  way 

5.  St.  John  V.  Voorhies,  (Supm.  Ct.  questioned  here."  and  that  the  court 
Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  53:  Code  *'  had  no  power  to  determine  whether 
Civ.  Pro.  N.  Y.,  §  1826,  which  pro-  the  judgment  sought  to  be  enforced 
vides  that  "  at  least  six  days*  notice  of  was  obtained    by  fraud."      See  alto 
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admittedly  sufficient  the  execution  will  issue  for  the  whole 
anmount  due.  If  there  has  been  no  accounting  and  a  question  is 
raised  as  to  the  sufficiency  of  the  assets  the  surrogate  may  require 
an  intermediate  accounting,*  and  if  it  shall  appear  that  there  are 
no  assets,  no  execution  can  be  issued.*  And  no  execution  will 
be  issued  where  the  executor  or  administrator  has  been  dis- 
charged on  final  accounting  leaving  no  assets  in  his  hands.*  If 
an  accounting  shall  have  been  had,  and  the  balance  of  assets  is 
found  to  be  insufficient  to  pay  all  claims  of  an  equal  degree  in 
full,  the  execution  issues  for  the  pro  rata  share  to  which  the 
creditor  may  be  entitled.**  An  order  permitting  the  issuance  of 
an  execution  will  not  be  granted  where  it  is  impracticable  to 
determine  the  sum  for  the  recovery  of  which  it  should  be  issued.* 
Unless  the  order  permitting  execution  is  appealed  from,   it  is 

Freeraan  v.  Nelson,   4  Redf.  (N.  Y.)  4  Redf.  (N.  Y.)  26,  the  court  said  that 

374.  the  order  for  issuing  execution  "should 

Bednotion  of  Amount  of  Judgment.  —  never   be  granted  except   upon    some 

Upon  an  application  for  leave  to  issue  sort  of  an  accounting,  or  at  least  upon 

execution  upon    a  judgment  against  satisfactory   evidence   that  there    are 

the  estate,  in  an  action  which  the  ad-  assets  in  the  hand  of  the  executor  or 

ministrator  had  defended,  and  in  which  administrator  applicable  to  the  judg- 

costs  had  been  awarded  to  the  plain-  ment     and     the     particular    amount 

tiff,  it  was  held  that  the  amount  for  thereof." 

which  the  execution  was  to  issue  could  2.  Matter  of  Jansen,  i  Connoly  (N. 

not  be  reduced   by   the   allowance  of  Y.)  364. 

counsel  fees  for  professional  services  3.  In  re  Hathaway,  (Surrcgate  Ct.) 

rendered   to  the  administrator  in  the  24  N.  Y.  Supp.  468. 

action  which  resulted  in  the  judgment.  4.  Matter  of  Jansen,  i  Connoly  (N. 

Matter  of   Nichols,   4   Redf.    (N.    Y.)  Y.)  364. 

288,  where  the  court    said:    "Other-  Text  of  Code  Provision.  —  Code  Civ. 

wise,    where,    as    in     this    case,    the  Pro.  N.  Y.,  §  1826.  provides  as  follows: 

amount  in  the  hands  of  the  adminis-  '*  Where   it   appears   that   the   assets, 

trator  is  insufficient  to  pay  the   said  after  payment  of  all  sums  chargeable 

counsel  fees  and  the  claim  of  the  judj?-  against   them    for  expenses    and    for 

ment  creditor  in  full,  the  latter  would  claims  entitled  to  priority  as  against 

be  made  to  contribute  toward  paying  the  plaintiff,  are  not,  or  w^ill  not  be, 

the  charges  of  his  adversary  in  resist-  sufficient  to  pay  all  the  debts,  legacies, 

ing  the  claim,  notwithstanding  that  the  or  other  claimb  of  the  class  to  which 

court,  by  awarding   the  costs  of   the  the  plaintiff's  claim  belongs,  the  sum 

action   to  the  creditor,   had   declared  directed  to  be  collected  by  the  execu- 

that  the  payment  of  the  said  claim  had  tion  shall  not  exceed  the  plaintiff's  just 

been    unreasonably  resisted.     *    *    *  proportion  of  the  assets.     In  that  case. 

This  would  be  manifestly  unjust."  one  or  more  orders  may  be  afterwards 

1.  Code    Civ.    Pro.    N.    Y.,   §  2725,  made  in  like  manner,  and  one  or  more 

subdiv.  I ;  Matter  of  Dougherty,  (Surro-  executions  maybe  afterwards  issued, 

gate  Ct.)  15    N.    Y.   St.    Rep.   743,  in  whenever  it  appears  that  the  sum  di- 

which  case  the  court  made  an  order  rected  to  be  collected  by  the  first  exe- 

directing  the  administrator  to  file   an  cution  is  less  than  the  plaintiff's  just 

intermediate  account,  citin^t^  in  addition  proportion." 

to  the  above-mentioned  code  provision,  5.  In  re  Hesdra,  (Surrogate  Ct.)  23 

Hauselt  v.  Gano,  i  Dem.  (N.  Y.)  38;  N.  Y.  Supp.  844,  where  by  reason  of 

Peters  v.  Carr,   2    Dem.    (N.  Y.)  22;  extensive  litigation   concerning  other 

and  Sippel  v.  Macklin,  2  Dem.  (M.  Y.)  claims  against  the  estate  the  court  was 

219.     See  also  Keyserz/.  Kelly,  4  Redf.  unable   to  ascertain   to  a    reasonable 

(N.  Y.)   157;  Matter  of  Boyle,  2  Con*  certainty  the  debts  and  claims  against 

noly  (N.  Y.)  57.  the  estate.     See  also  In  re  Hathaway, 

froof  of  AMCts.  —  In  Melcher  v.  Fisk,  (Surrogate  Ct.)  24  N.  Y.  Supp.  468. 
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conclusive  evidence  of  sufficient  assets  in  the  hands  of  the  executor 
or  administrator  to  pay  the  sum  for  which  the  execution  issues.* 
The  judgment  creditor  can  take  no  proceedings  upon  the  execu- 
tion other  than  to  levy  upon  and  sell  the  property  of  the  estate.^ 
If  a  receiver  of  the  decedent's  estate  is  appointed  after  an  order 
has  been  granted  permitting  execution,  the  execution  is  rendered 
unavailing,  but  the  court  in  which  the  receiver  was  appointed  will 
order  him  to  pay  to  the  sheriff  the  amount  due  on  the  execution.^ 
The  order  permitting  execution  may  be  set  aside  upon  applica- 
tion showing  sufficient  cause.* 

2.  Establishment  of  Claims  by  Statutory  Proeeedings  in  Chancery  — 
(a)  In  Oenoral. —  In  certain  of  the  states  provision  is  made  for  the 
settlement  of  estates  in  chancery,  and  where  this  is  the  case  claims 
•  against  the  estate  may  be  established  in  that  court  as  well  as  in  the 
court  of  probate.  Thus  in  Kentucky  a  representative,  legatee,  dis- 
tributee, or  creditor  of  the  deceased  may  bring  an  action  in  equity 
for  the  settlement  of  the  estate,  whether  it  be  solvent  or  insolvent,* 
And  in  Tennessee  an  insolvent  estate  which  amounts  to  one  thou- 
sand dollars  or  more  in  value  may  be  administered  in  chancery 
upon  a  bill  filed  by  the  personal  representative  of  the  decedent 
or  by  a  creditor.* 

1.  Code  Civ.  Pro.  N.  Y.,  §  2552;  share,  as  it  may  be  entiiled  to  that 
In  re  Hathaway,  (Surrogate  Ct.;  24  with  other  creditors  having  similar 
N.  Y.  Supp.  472.  rights  against  the  esiate." 

2.  Collins  V,  Beebe.  54  Hun  (N.  Y.)  8.  Matter  of  Clark,  (Supm  Ct.)  2 
318,  holding  that  the  creditor  cannot  Abb.  N.  Cas.  (N.  Y.)  208,  holding  that 
have  an  examination  on  supplementary  the  surrogate's  order  must  be  regarded 
proceedings  against  the  personal  repre-  as  a  binding  adjudication  that  the 
sentaiive  or  a  third  person.  The  court  assets  were  abundant  to  justify  the 
said:  **  The  aulhority  was  to  issue  the  making  of  the  order. 

execution,  and  in  that  manner  to  se-  4.  Matter  of  McCunn,  4  Redf.  (N. 
cure  I  he  payment  of  the  judgment,  if  Y.)  15,  holding  that  upon  such  applica- 
it  could  be  so  far  made  effectual.  No  tion  the  motion  papers  were  well 
authority  has  been  provided  for  pro-  served  upon  the  attorney  for  the  judg- 
ceeding  otherwise  in  the  way  of  ment  creditor  who  obtained  the  order, 
sequestrating  or  appropriating  the  the  judgment  creditor  being  a  non- 
property  of  the  estate  to  the  payment  resident  of  the  state, 
of  the  judgment.  And  the  fact  that  6.  Bullitt's  Civ.  Code  Ky.  (1895), 
the  law  has  made  no  provision  for  the  §428;  Holland  v,  Lowe,  (Ky.  1897)  39 
judgment  creditor  taking  proceedings  S.  W.  Rep.  834.  For  the  general  prac- 
upon  the  judgment  or  the  execution  tice  as  to  ihe  settlement  of  estates  in 
beyond  the  power  to  levy  upon  and  sell  equity,  aside  from  the  establishment 
the  property  of  the  esiate  is  a  circum-  of  claims,  see  infra,  XIII.  SHiUments 
stance  supporting  the  inference  that  in  Chancery  at  Suit  of  Personal  Repre- 
it  was  not  intended  ihat  the  plaintiff  sentatives^  Creditors^  Legatees,  or  Dis- 
should  possess  any  additional  aulhority  tributees, 

beyond   that   which  was  given  in  this  6.  Annot.  Code  Tenn.  (1896),  §  4102. 

manner."    The  court  also  said  that  the  Where  tiie  Bill  la  Filed  by  a  Creditor  it 

course  of  proceeding  for  the   creditor  should  be  in  behalf  of  himself  and  all 

to  follow  where  the  judgment  may  not  other  persons  interested  in  the  estate 

be  capable  of  being  collected  by  means  who  may  wish  to  come  in  under  the 

of  the  execution  of  which  the  surrogate  decree,  and  the  suit  or  proceeding  is  tu 

allows  the  issuance  "  is  to  present  the  be  conducted  upon  equitable  principles, 

aemand  against  the  estate  to   receive  as  a  creditor's   bill   against  trustees, 

tiiber    payment    or    its    distributive  Reid  t/.  Huff,  9  Humph.  (Tenn.)  345. 
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(b)  Method  of  Filing  Claims.  —  In  TenneiMo  a  creditor  who  is  named  in 
a  bill  suggesting  the  insolvency  of  an  estate,  either  as  plaintiff  or 
as  defendant,  is  thereby  made  a  party  to  the  proceeding  without 
further  act  on  his  part ;  but  a  creditor  who  is  not  named  as  a 
party,  if  he  desires  to  establish  a  claim  against  the  estate,  must 
make  himself  a  party  by  a  petition  setting  forth  with  sufficient 
certainty  the  nature  and  extent  of  his  claim.* 

In  Kontnoky  the  statute  provides  that  where  an  action  is  insti- 
tuted in  equity  for  the  settlement  of  an  estate  *'  the  court  shall 
make  an  order  for  the  creditors  of  the  decedent  to  appear  before 
a  commissioner,  to  be  appointed  by  the  court,  and  prove  their 
claims  before  a  certain  day  to  be  named  in  the  order,"  notice  of 
such  order  being  given  in  the  manner  provided  therein.* 

(o)  Time  of  Filing  Claims.  —  In  Tennossoo  the  time  within  which  cred- 

1.  Reid  V,  Huff,  9  Humph.  (Tenn.)  a  right  to  appeal,  however  informal 
346;  Henderson  v,  McGhee,  6  Heisk.  their  procedure  in  filing  their  claims 
(Tenn.)  56;  Miller  v.  Taylor,  6  Heisk.  may  have  been.  Ewing  v.  Maury,  3 
(Tenn.)  472;  Webb  v.  Branner,  ii  Lea  (Tenn.)  389;  Carutbers  z/.  Caruth- 
Heisk.  (Tenn.)  305;  Todd  v.  Wright,  12  ers,  2  Lea  (Tenn.)  264. 
Heisk.  (Tenn.)  450;  Woodfin  t^.  Ander-  Wliat  Claims  May  Be  Filod  —  Claims 
son,  2  Tenn.  Ch.  331;  Ewingt/.  Maury,  Kot  Bne.  —  In  the  early  cases  it  was 
3  Lea  (Tenn.)  381;  Camp  v,  Sherley,  9  held  that  the  act  providing  for  the  set- 
Lea  (Tenn.)  255.  tiement  of  insolvent  estates  in  chancery 

Where    a    bill    suggesting    the    in-  restricted  the  satisfaction  of  claims  to 

solvency  of  an  estate  is  presented,  the  such  as  were   shown  to  exist   in   the 

chancellor,  upon  hearing  it  read,  if  he  bill,  and    that  creditors  whose  debts 

finds  it  to  be  properly  framed,  enters  were    not    mentioned    and    set    forth 

an   order   referring   the  cause  to  the  therein    were    excluded;    but  by  the 

master  lo  take  proof  and  report.    Upon  later  decisions  it  is  held  that  all  debts 

the  coming  in  of  this  report,  if  it  is  may  be  passed   upon   which  may  be 

found  that  the  insolvency  of  the  estate  shown  to  exist  during  the  progress  of 

has  been  properly  suggested  and  that  the   proceedings.     Dulles  v.   Read,  6 

the  estate  is  apparently  insolvent  and  Yerg.  (Tenn.)  53.    Thus  the  provisions 

exceeds  in  value  the  sum  of  one  thou-  of  the  statute  apply  to  the  claims  of 

sand  dollars,  an  order  is  made  sustain-  creditors  whose  debts  are  not  due,  as 

ing  the  bill,directing  the  administration  well  as  to  those  whose  debts  are  due. 

to  be  transferred  to  the  chancery  court,  Reid  v.  Huff,  9  Humph.  (Tenn.)  345. 
enjoining  all  further  proceeding  there-        2,  Bullitt's   Civ.    Code    Ky.   (1S95), 

under  in  the  County  Court,  and  direct-  §  430. 

ing  notice  to  be  given  to  all  creditors  Appointment  of  Special  Commissioner, 
to  come  forward  and  file  their  claims  —  in  Smith  v.  Cochran,  7  Bush  (Ky.) 
and  make  themselves  parties  to  the  548,  it  was  held  that  the  provision  of 
proceedings.  Where  the  facts  neces-  the  statute  directing  the  court  to  make 
sary  to  give  jurisdiction  to  the  chancel-  an  order  for  creditors  to  appear  before 
lor  do  not  exist,  an  order  transferring  p  commissioner  "  to  be  appointed  by 
the  administration  to  chancery  is  ir-  the  court*' was  controlled  by  the  statute 
regular  and  unauthorized,  and  the  providing  for  the  appointment  of  a 
notice  to  creditors  is  void  and  does  not  commissioner  for  the  Louisville  Chan- 
make  them  parties  to  the  proceeding,  eery  Court  so  far  as  it  related  to  pro- 
Wade  V.  Fisher,  10  Heisk.  (Tenn.)  495.  ceedings  for  the  settlement  of  insolvent 

Irregularity  Waived  by  Acqniescence  of  estates  in  the  last-named  court,  and 

Parties.  —  If  creditors  are  allowed   to  therefore  that  the  chancellor  of  the 

come  in   by   the  acquiescence  of  all  Louisville  Chancery  Court  must  order 

parties  and  file  their  claims  and  have  the  creditors  to  appear  before  the  regu- 

them  acted  upon,  they  become  quasi  lar  commissioner  of  said  court,  and 

parties,  and  have  the  right  to  be  heard  that  he  could   not  appoint  a  special 

daring  the  progress  of  the  cause,  and  commissioner  to  hear  their  cUims. 
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iters  may  bring  suit  against  the  personal  representative  on  claims 
against  the  estate  is  limited  by  statute,  and  unless  suit  is  insti- 
tuted within  the  statutory  period  the  claim  is  forever  barred  in 
law  and  equity.*  The  running  of  this  statute  of  limitations  is 
not  stopped  by  the  mere  filing  of  the  claim  with  the  personal 
representative  of  the  estate,  nor  is  it  stopped,  as  to  persons  who 
are  not  parties  to  the  insolvency  proceedings  in  chancery,  by  the 
issuance  of  the  statutory  injunction  against  suits  in  other  courts;  * 
but  when  a  creditor  becomes  a  party  to  such  insolvency  proceed- 
ings, either  by  being  named  as  a  party  in  the  bill  or  by  filing  his 
claim,  the  statute  ceases  to  run,*  or  its  running  may  be  stopped 
by  the  institution  and  prosecution  to  judgment  of  a  separate 
suit.*  From  these  propositions  it  follows  that  a  creditor  who  has 
reduced  his  claim  to  judgment,  or  put  it  in  suit  before  the  sug- 
gestion of  insolvency,  may  participate  in  the  assets  of  the  estate, 
provided  he  presents  his  claim  before  the  distribution  of  such 
assets,  although  after  the  statutory  period  barring  suits  against 
the  personal  representative;*  but  it  also  follows  that  where  the 
running  of  the  statute  is  not  stopped  in  either  of  the  ways  men- 
tioned a  failure  of  the  creditor  to  file  his  claim  in  chancery  within 
the  statutory  period  forever  bars  his  recovery  thereon.* 

1.  Hamilton  z/.  Newman.  lo  Humph,     bronj^t    within    two    years    and   six 
(Tenn.)  557;  Woods  z/.  Woods,  99  Tenn.     months,  or  three  years  andlsix  mootbs, . 
50.  as  the  creditor  may  be  a  resident  or 

2.  Pre  welt  v.  Goodlett,  98  Tenn.  82.     nonresident,   from   the   taking   out  of 
8.  Reid  v.  Huff,  9  Humph.  (Tenn.)    letters  of  administration,  whether  the 

345;  Henderson  v.  McGhee,  6  Heisk.  estate  be  solvent  or  insolvent.    ♦    *    * 

(Tenn.)    56;    Bibb    v.    Tarkington,    2  The  filing  of  the  claim,  if  not  barred 

Lea  (Tenn.)  24;  Camp  z/.  Sherley,  9  Lea  by  ihe  statute,  may  be  made  at  any 

(Tenn.)  255.  time    before    the     funds    are    appro- 

4.  Bibb  t/.  Tarkington,  2  Lea  (Tenn.)  priated.*' 

21;  Latta  v,  Sumerow,  4  Lea  (Tenn.)  An  Adminiatrator   Xiut    Present  His 

486.  Claim    for    allowance     and     payment 

5.  Bibb  z/.  Tarkington,  3  Lea  (Tenn.)  within  the  same  time  as  other  creditors. 
21 ;  Henderson,  v.  McGhee,  6  Heisk.  Lunsford  v.  Jarrelt,  2  Lea  (Tenn.)  579. 
(Tenn.)  55;  Latta  r/.  Sumerow.  4  Lea  A  Snrety  of  the  Deceased  against  whom 
(Tenn.)  48O;  Preweit  v,  Goodlett,  98  a  judgment  has  been  rendered  may 
Tenn.  82.  present  his  claim  at  any  time  within' 

6.  Reid  V.  HufT,9Humph.(Tenn.)345;  two  years  from  the  paymept  of  the 
Miller  w.  Taylor,  6  Heisk.  (Tenn.)  465;  judgment  and  before  the  distribution 
Todd  V,  Wright,  12  Heisk,  (Tenn.)  oT  the  funds  of  the  estatqi  Ewing  v. 
444;  Lunsford  v.  Jarrett,  2  Lea  (Tenn.)  Maury,  3  L^a  (Tenn.)  387.         '■ 

579;  Hearnz/.  Roberts,  9  Lea  (Tenn.)  365;  Claim'  Set  TTp  t)y  Amended  Answer.  — 

Hubbard  v.  Epps,  9  Baxi.  (Tenn.)  231;  ^here  a  creditor  answers  aii  insolvent 

Prewett  v,  Goodlett,  98  Tenn.  82. '         ,  bill  and  adi^its  a  final  settlement  of  all 

In     Hurley     v.    Murrell,   .2    Tenn.  accounts  between  himseH  and  the  de- 

Ch.  623.  Cooper,  C,  said:  **  It  is  only  cedent,  he  cannot,  after  two  years  and 

by  confounding  two  entirely  different  a  half  have  elapsed,  amend  His  answer 

things  —  the  suing  upon  claims  to  pre-  and  claim  large  amounts  due  fo  him 

vent  the  bar  of  the  statute  of  limita-  of  a  date  prior  to  the  settlement.  Miller 

tions,  and   ihe  filing  6f  claims  in  the  z/.' Taylor,  6  Heisk.  (Tenn.)  465. 

insolvent  proceedings  —  that  any  diffi-*  A  Claim  Which  Has  Been  Filed  in  Time, 

culty  has  grown  up.     The  suit  must  In'  bnt  Withdrawn  because  of  false  reprc-* 

all  cases,  unless  delayed  for  a  definite  sentations  by  the  administrator  as  to 

time  under  sections  2280  and  2785,  be  t^is  solvency  of  the  estate,  may  be  filed 
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Clftims  Not  Due.  —Claims  falling  due  more  than  six  months  after 
the  qualification  of  the  personal  representative  must  be  presented 
and  filed  in  the  insolvent  proceedings  within  the  statutory  period 
after  their  maturity;  and  claims  falling  due  after  the  suggestion 
of  insolvency  must  be  filed  within  the  same  period  after  their 
maturity,  and  before  the  funds  of  the  estate  have  been  distributed.* 

In  Kentacky  it  rests  in  the  discretion  of  the  chancellor  to  prescribe 
the  time  within  which  claims  are  to  be  filed  and  proven;*  and  a 
creditor  who  fails  to  appear  and  prove  his  claim  in  conformity 
with  the  order  of  the  court  cannot  recover  thereon  as  against  the 
personal  representative  of  the  estate  after  the  latter  has  actually 
paid  out  all  the  funds  of  the  estate  in  the  course  of  administra- 
tion ;  ^  but  he  may  recover  by  a  direct  action  against  legatees 
and  distributees  to  the  extent  of  the  estate  received  by  each  of 
them,  and  their  liability  continues  during  the  same  period  that 
the  liability  of  the  personal  representative  would  have  continued 
but  for  his  discharge.** 

(d)  Proof  of  Claims  —  Claims  Set  Ont  in  Insolvent  Bill.  —  Where  an 
insolvent  bill  filed  by  the  personal  representative  of  the  estate  is 
taken  by  him  for  confessed,  all  debts  set  out  therein  are  suffi- 
ciently authenticated,  and  further  proof  is  unnecessary;*  but 
where  the  claims  of  creditors  named  as  parties  in  the  bill  are  not 
specifically  admitted  by  the  personal  representative,  such  credit- 
ors must  answer  the  bill  and  exhibit  their  claims  with  the  proof 
thereof.* 

again  at  any  time  before  the  distribu-  167,  wherein  it  was  held  that  even  an 

tion  of  the  assets.     Stamps  v.  Bell,  2  infant  creditor  who  is  made  a  defend- 

Haxt.  (Tenn.)  T70,  rtVmf  Mosier  z;.  Zim-  ant  and  fails  to  present  his  claim  is 

mermen,  5  Humph.  (Tenn.)62.  barred   by  a  judgment   which  fails  to 

Creditor  Made  Party  by  Order  of  Gonrt.  allow  such  claim  and  distributes  all  the 

—  Where  a  crediror  not  mentioned  as  assets  of  the  estate  among  other  credit- 

a  party  to  the  insolvent  bill  appears  ors.     And  see  Roberts  v.   Phillips,  11 

and    procures  an   order  of   the   court  Bush  (Ky.)  ri. 

making   him   a  defendant  in  the  pro-  4.  Hood  z'.  Hood,  80  Ky.  39.     In  this 

ccedings,  with  leave  to  file  his  claim  by  case,  however,  it  was  also  held  that  if 

the  next  term  of  court    his  failure  to  creditors  are  known  and  made  parties 

file  it  within  the  time  thus  prescribed  to  the  action  and  served  with  process 

docs   not  aflfect  its  validity,  since  the  they  should  answer  definite  allegations 

order  declaring  him  a  creditor  of  the  descriptive  of  their  claims,  and  either 

estate  makes  him  a  party  to  the  pro-  set  up  or  abandon  such  claims:    and 

ceedings  and  enables  him   to  file  his  that  if  devisees  as  well  as  creditors  are 

claim  at  any  time  before  the  distribu-  made  parties,  a  creditor  who  fails  to 

tion  of  the  funds.     Akers  v.  West,  i  present    a  claim    which,    if    allowed, 

Baxt.  (Tenn.)  21.  would  alter  the  division  of  the  estate 

1.  Hearn   7/.   Roberts,  9  Lea  (Tenn.)  is  barred  by  a  judgment  for  division. 
365;  Preweit  v,  Goodlett,  98  Tenn.  82.  5.  Henderson  v,   McGhee.  6  Heisk. 

2.  Smith    V.  Cochran,  7  Bush  (Ky.)  (Tenn.)  55. 

555.  wherein  it  was  held  that  creditors,  As  Against  an  Infant  Heir,  however, 

both  resident  and  nonresident,  might  simply  setting  out  the  claim  in  the  bill 

prove  and  demand  their  claims  at  any  and  judgment^r<»r<>«/<fjj<?are  not  suffi- 

time  while  assets  remained  in  the  hands  cieni.     Woodfin  v,  Anderson,  2  Tenn. 

of  the  personal  representative, although  Ch.  339. 

after  the  expiration  of  two  years.  6.  Reid   v.    Huff,  9  Humph.  (Tenn.) 

8.  Stull  p.  Davidson,  12  Bush  (Ky.)  346. 
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Claims  Not  Set  Out  in  Insolvent  Bill.  —  As  above  stated,  creditors  who 
are  not  naTied  as  parties  to  the  insolvent  bill  may  present  their 
claims  to  the  clerk  and  master  and  apply  by  petition  to  be  made 
parties  to  the  proceeding.  Notice  of  claims  thus  presented 
should  be  given  to  the  personal  representative  of  the  estate,  and 
if  he  contests  them  the  evidence  in  their  support  must  be  reduced 
to  writing  and  filed  with  the  claim.* 

Proceedings  Bemoved  from  County  Court  to  Chanoery.  —  Where  the  pro* 
ceedings  for  settlement  of  an  insolvent  estate  have  been  removed 
from  the  County  Court  to  chancery,  as  provided  by  statute, 
claims  which  have  already  been  established  in  the  County  Court 
or  which  have  not  been  contested  therein  need  not  be  proven 
again  in  chancery.* 

(e)  Objections  to  Master's  Beport.  —  Where  claims  filed  by  a  creditor 
are  omitted  by  inadvertence  from  the  master's  report  of  the  lia- 
bilities of  the  estate,  objections  to  the  report  cannot  be  presented 
after  its  confirmation,  unless  the  chancellor  in  his  discretion  and 
on  good  cause  shown  so  directs ;  *  and  neither  the  Chancery  Court 

1.  Reid  V.   HufT,  9  Humph.  (Tenn.)  into,  and  it  seems  that  the  merits  of 

345;  Miller  z/.  Taylor,  6  Heisk.  (Tenn.)  the  claim   may  also  be  passed  upon; 

465.  but  if  the  creditor  files  a  petition  pre- 

Where  a  Creditor  by  Bill  Single  or  Note  senting  his  claim  the  personal  repre- 
presents  the  security  and  files  it  he  has  sentative  of  the  deceased  must  state 
nothing  more  to  do  if  his  claim  is  not  his  defense  by  a  verified  answer  or  ex- 
contested;  but  if  it  is  contested  he  can-  ception.  Horner  v.  Harris,  10  Bush 
not  establish  it  by  his  own  oath,  but  (Ky.)  357.  But  if  the  estate  is  insolvent 
it  must  be  established  by  the  attest-  and  the  personal  representative  has 
ing  witnesses,  if  there  are  any,  and  if  no  assets  in  his  hands  -with  which  to 
there  are  no  witnesses,  by  proof  of  the  pay  claims,  there  is  no  reason  or  neces- 
handwriiing  of  the  maker.  If  the  sity  for  creditors  to  present  their  claims 
claim  is  admitted  or  proved  to  be  to  him  accompanied  by  affidavit,  and 
genuine,  it  is  for  the  representative  of  in  such  a  case  an  action  by  a  creditor 
the  deceased  or  the  other  creditors  in-  to  settle  the  insolvent  estate  of  the  de- 
terested  in  the  estate  to  prove  what  ceased  will  not  be  dismissed  for  his 
payments  have  been  made  and  what  failure  to  comply  with  the  statute  re* 
set-offs  exist,  if  any;  and  in  proving  quiring  all  claims  to  be  veiified  by 
these  matters  the  clerk  and  master  has  written  affidavits,  and  demand  of  pay- 
no  legal  authority  to  administer  to  ment  to  be  made  before  action  brought, 
the  creditor  any  oath,  unless  perhaps  In  such  a  case  a  reference  to  the  mas- 
in  a  case  where  a  discovery  from  him  ter  commissioner  is  necessary,  and  the 
touching  his  demand  is  necessary,  verification  and  proof  of  claims  may 
Lamden  v.  State,  5  Humph.  (Tenn.)  take  place  before  such  commissioner. 
.83.  Grey  v.  Lewis,  79  Ky.  453. 

Proof  Essential  when  Claim  Is  Contested.  2.  Steele  v,  Maness,  15  Lea  (Tenn.] 

—  Although  a  creditor  files  his  claim,  141. 

and  seis  forth  its  nature  and  extent  in  A  judgment  establishing  a  claim, 
a  sufficient  manner,  still,  if  there  is  no  taken  in  violation  of  the  statutory  in- 
proof  of  it  nor  admission  by  the  ad-  junction  forbidding  the  prosecution  of 
ministrator  that  it  is  just  and  due,  no  other  suits  against  the  personal  repre- 
notice  whatever  can  be  taken  of  it.  sentative  pending  an  insolvent  bill,  is 
Reid  V.  Huflf,  9  Humph.  (Tenn.)  346.  not  conclusive  evidence  of  the  claim, 

In  Kentnoky  the  general  practice  is  but  the  claim  should  not  be  rejected 

for  creditors   to   present  their  claims  for  that  reason  alone.     Bibb  v.  Tark- 

verihed  and    proved   as   required   by  ington,   2   Lea  (Tenn.)    21;    Latta  v. 

statute,   and   upon   exceptions   to  the  Sumerow,  4  Lea  (Tenn.)  486. 

master's  report  the  sufficiency  of  such  3,  Estell  v.  Metcalf,  3  Baxt.  (Tean.l 

verification  and  proof  can  be  inquired  240. 
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nor  the  Supreme  Court  has  power  to  go  behind  settlements  made 
with  the  personal  r^resentative  before  the  master,  where  such 
settlements  have  been  made  under  the  order  of  the  court,  with 
notice  to  all  persons  interested,  and  without  objection  by  any 
party.* 

(f)  An^.  —  In  Tennessee  a  creditor  interested  in  or  affected  by 
a  decree  of  the  chancellor  in  proceedings  for  the  settlement  of  an 
insolvent  estate  may  appeal  to  the  Supreme  Court.* 

8.  By  Aetioa  at  taw  Agatmt  Fonoual  Bepre^^ntative.  —  In  some 
of  the  states  the  probate  court  has  exclusive  jurisdiction  of  the 
allowance  of  claims  against  the  estates  of  decedents,  and  no 
action  at  law  can  be  brought  against  the  personal  representative,' 
or  such  action  can  only  "be  brought  subject  to  certain  conditions 
in  respect  to  the  time  of  instituting  it  *  or  the  recovery  of  costs.* 

!•  Grimsie^d  v,  Huggins,  13  Lea  .comwoQ-lav  suit  is  to  reach  real  estate 
(Tenn.)  728.  .  or  some   other    fund    not   subject  to 

2.  Reid  v.  Huff,  9  Humph.  (Tenn.)  distribution  by  the  Orphans*  Court. 
345.  Phillips  e^.   Allegheny  Valley  R.  Co., 

3.  In  Indiana  suit  cannot  be  brought    107  Pa.  St.  465. 

even  on  a  joint  claim  against  the  4.  See  Gould  v,  Whitmore,  79  Me. 
decedent  and  another.  State  v.  Cun-  383;  Woods  v.  Woods,  09  Tenn.  50. 
ningham,  loi  Ind.  461;  Morrison  v.  Pleading  the  Statute.  —  Where  the 
Kramer,  58  Ind.  38;  Noble  v.  McGin-  statute  provides  that  the  personal  rep^ 
nis,  55  Ind.  528,  holding  that  if  the  resentative  cannot  be  sued  within  a 
facts  appear  upon  the  face  of  the  com-  certain  time  it  is  not  necessary  for  the 
plaint  the  suit  will  be  dismissed  on  plaintiff  to  allege  that  the  time  has  ex- 
motion;  Bell  r.  Lewis,  44  Ind.  129;  pired;  the  statute  must  be  pleaded  in 
Hyatt  V,  Mavity,  34  Ind.  415.  order  to  be   available  as    a    defense. 

In  Iowa,  under  a  statute  formerly  in  Granjang  v.   Merkle,  22  111.  250.     See 

force,  a  creditor  with  a   mere  m^ney  also  Amoskeag  Mfg.  Co.  v.  Barnes,  48 

demand  could  prosecute  an  action  at  N.  H.  25. 

law  against  the  personal  representative  Abatement  of  Promatnro  8ait.  —  Where 

only  upon  leave  granted  by  the  probate  the  statute  prohibits  suits  against  the 

court.     It   was   held    unnecessary    in  personal   representative  within  a  cer- 

such  an  action  to  allege  that  leave  had  tain   period  after  his  appointment,  a 

been  obtained;  the   absence  of  leave  suit    prematurely     instituted    may   be 

should  be  set  upas  a  defense.     Cooley  abated   upon    proper    plea.     Espy    7'. 

V,  Smith,  17  Iowa  99.    See  also  Sterritt  Comer,  76  Ala.  501,  holding  that  when 

V.  Robinson,  17  Iowa  61.  so  abated  on  a  plea  by  the  administra- 

In  Ohio  no  action  will  lie  on  a  claim  tor  the  suit  cannot  be  further  continued 
already  allowed  by  the  administrator,  against  a  joint  defendant  if  the  ad- 
Taylor  V,  Thorn,  29  Ohio  St.  569.  ministrator  is  a  necessary  party.     See 

In  Minnesota  the  District  Courts  are  generally    article    Premature    Suits. 

wholly  deprived  of  original  jurisdic-  vol.  16,  p.  873. 

tion   in  matters  pertaining   to  claims  5*  In  Axkansas  the  claimant,  instead 

against  the  estates  of  decedents.    Boltz  of   proceeding  in    the   probate    court, 

V.  Schutz,  61  Minn.  447.  may  bring  an  ordinary  suit  upon  the 

In  PennsylTania  the  right  of  a  creditor  claim  in  any  court  having  jurisdiction 

to  proceed  by  a  common-law  action  for  of  the  subject-matter.    Ryan  v.  Lemon, 

the  determination  of  his  claim  is  con-  7  Ark.  78.     If  such  suit  be  not  contro- 

current  with  the  right  to  proceed  in  the  verted   and  the  plaintiff  recovers,   he 

Orphans'   Court.     In   order  to   obtain  must  pay  the  costs,  unless  his  demand 

any  part  of  the  fund  in  the  hands  of  was  first  duly  presented  to  the  execu- 

the  executor  or  administrator,  he  must  tor  or  administrator.    Sand.  &  H.  Dig. 

proceed  in  the  Orphans*  Court,  which  Stat.  Ark.,  §  120.     But  if  the  suit  be 

alonehaspowertodistribute  the  estate,  controverted   he   is  entitled    to    costs 

and   the  only   end  to  be  gained  by  a  though  the  claim  was  not  presented. 
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In  a  few  of  the  states  a  claimant  whose  claim  has  been  rejected 
by  the  personal  representative  is  required  to  bring  suit  against 
him  within  a  short  period,  usually  a  few  months.^     The  pleading 


Saunders  v.  Rudd,  21  Ark.  519;  Mad- 
din  V.  Siaie  Bank,  13  Ark.  276. 

Im  Florida  costs  cannot  be  recovered 
by  the  claimant  in  a  suit  against  the 
executor  or  administrator  it  the  suit 


The  effect  of  the  foregoing  sections, 
together  with  sections  2722  and  2743, 
(irTor  to  the  amcndmeQt  of  the  latter 
section  by  Laws  1895,  c.  595,  was  to 
deprive  the  surrogate  of  all  power  to 


is  brought  within  six  months  after  the    adjudicate  in  reference  to  a  claim  dis- 


grant  of  letters  to  the  defendant. 
Cooper  r.  Livingston,  19  Fla.  684. 

Hevada.  —  See  Corbett  v.  Rice,  2 
Nev.  330. 

North  CarvlUa.  —  See  Woodlief  v. 
Bragg,  108  N.  Car.  571. 

1.  See  Code  Civ.  Pro.  Cal.,  §  1498; 
Hall  V,  Woodman,  49  N.  H.  295; 
Walker  v,  Cheever,  39  N.  H.  420;  Hay- 
maker V,  Haymaker,  4  Ohio  St.  272; 
Favorite  v,  Booher,  17  Ohio  St.  548; 
Woods  V.  Woods,  99  Tenn.  50. 


puted  by  the  executor  or  administrator 
and  not  established  in  a  court  of  com- 
petent jurisdiction,  except  on  judicial 
settlement  under  the  written  consent 
above  mentioned  in  section  182a. 
Tucker  v.  Tucker,  4  Keyes  (N.  Y.)  136, 
the  leading  case;  Magee  v^  Vedder,  6 
Barb.  (N.  Y.)  352;  Wilson  v.  Baptist 
Education  Soc,  10  Barb.  (N.  Y.)  308; 
Di  SOS  way  v.  Washington  Bank,  24 
Barb.  (N.  Y.)  60;  Curtis  v.  Stilwell,  32 
Baib.  (N.  Y.)  354:   Andrews  v.  Wal- 


In  Oonnoeticat  courts  of  probate  have  lege,  (Supni.  Ct.  Gen.  T.)  17  How.  Pr. 

no  original  power  to  decide  upon  the  (N.  Y.)263;  fn  re  Whitney,  (Supm.  Ct. 

validity  of  claims  which  are  disallowed  Gen.  T.)  15  N.  Y.  Supp.  468;  Matter  of 

by  the  administrator  of    solvent  es-  Jones,  (Surrogate  Ct.)  2  Misc.  (N.  Y.) 

tates.     Davis  v.   Weed,  44  Conn.   569;  221;  Glacius   v.  Fogel,  88  N.   Y.  441; 

Isaacs     V,     Stevens,    13    Conn.    499;  Adams  f.  Glidden,  6  Dem.  (N.  Y.)  197; 

Davenport  v.  Richards,  16  Conn.  320.  Kintz    v,     Friday,    4    Dem.    (N.    Y.) 

In  Maryland  the  simple  passage  of  a  540;  Fraenzqick  v.  Miller,  i  Dem.  (N. 


claim  against  the  estate  does  not  es- 
tablish its  correctness.  '*  The  most 
that  it  accomplishes  is  to  protect  the 
administrator  or  executor  if  he  actually 
pays  it  without  knowledge  of  its  incor- 
rectness." Bantz  V.  Bantz,  52  Md.  690. 
Until  a  court  of  law  shall  have  defi- 


Y.)  136;  Greene  v.  Day,  i  Dem.  (N. 
Y.)  45;  Du  Bois  V,  Brown,  i  Dem. 
(N.  Y.)  317;  Leviness  v.  Cassebeer,  3 
Redf.  (N.  Y.)  491;  In  re  Jones,  i  Redf. 
(N.  Y.)  264;  Matter  of  Callahan,  152  N. 
Y.  320,  holding  that  the  silence  of  the 
executor  as   to  a   claim  presented  to 


nitely  pronounced  on  the  validity  of  a  him,  until  the  hearing  before  the  sur- 

claim  the  Orphans'  Court  has  no  power  rogate,  did  not  preclude  the  executor 

against  the  protestation  of  the  admin-  from  contesting  it  when  presented  on 

istrator  to  decree  its  payment.     Miller  the  judicial  settlement  of  his  accounts. 

V.  Diorsey,  9  Md.  317;  Bowie  v.  Ghise-  See  also  In  re  Doran,  (Surrogate  Ct.) 

lin,  30  Md.  556.     See  also  Bradford  v,  38  N.  Y.  Supp.  544;  Matter  of  Strick- 


Street,  84  Md.  273. 

Im  Hew  Tork  the  Code  Civ.  Pro., 
§  2718,  provides  for  a  reference  of 
dout>tful  claims  by  agreement  between 
the  personal  representative  and  the 
claimant  (see  supra^  p,  967).  Section 
1822  provides  that  if  the  executor  or 
administrator    disputes    or    rejects   a 


land,  I  Connoly  (N.  Y.)  435. 

Most  of  the  foregoing  cases  were  de- 
cided in  proceedings  for  the  judicial 
settlement  of  the  accounts  of  the  exec 
utor  or  administrator. 

And  the  amendment  of  section  2743 
by  Laws  1895,  c.  595,  did  not  change 
the    construction   of    section    2743   as 


claim  exhibited  to  him,  and  no  written     established    by   the    foregoing    cases. 


consent  to  have  the  surrogate  hear  and 
determine  the  claim  on  judicial  settle- 
ment of  accounts  is  filed,  the  claimant 
must  commence  an  action  within  six 
months,  "  in  default  whereof  he  and 
all  the  persons  claiming  under  him  are 


Matter  of  Rasch,  (Surrogate  Ct.)  26 
Misc.  (N.  Y.)459:  Matter  of  Pierson, 
19  N.  Y.  App.  Div.  489;  Matter  of 
Clauss,  16  N.  Y.  App.  Div.  34;  Matter 
of  Whitehead,  38  N.  Y.  App.  Div.  319. 
That  the  surrogate  has  no  jurisdic- 


forever  barred  from  maintaining  such  tion  to  determine  the  validity  of  a  dis< 

an  action  thereupon,  ana  from   every  puted  claim  on  special  application  for 

other    remedy     to    enforce    payment  an  order  of  payment,  see  xM/rdi,  p.  965. 

thereof  out  of  the  decedent's  property."  But  if  the  executor  or  administrator 
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and  practice  in  actions  against  executors  and  administrators  have 
been  discussed  in  another  part  of  this  work.^ 

4.  By  Suit  in  Equity.  —  See  infroy  XIII.  Settlements  in  Chancery 
at  Suit  of  Personal  Representatives^  Creditors^  Legatees,  or 
Distributees, 

5.  Settlement  of  Insolvent  Estates  in  Probate  Court  —  a.  Report, 
Representation,  or   Suggestion    of    Insolvency.  —  The 

special  administration  of  an  estate  as  insolvent  *  is  usually  insti- 
tuted by  filing  a  petition  in  the  probate  court  representing  the 
insolvency  of  the  estate  and  praying  for  its  settlement  as  insol- 
vent.' An  application  in  pursuance  of  the  statute  is  a  jurisdic- 
tional requisite.*     Generally  it  can  be  made  only  by  the  executor 

has  allocked  or  paid  a  claim  and  seeks  Tucker,  4  Keyes  (N.  Y.)  148;  Lambert 

credit  therefor  on  his  judicial  account-  v.  Craft,  98  N.  Y.  342. 

ing,  the  validity  and  legality  of  the  1.  See    article   Executors  and  Ad- 

claim,   if  contested  by  a  party  inter-  ministrators,  vol.  8,  p.  678  <•/ j^f . 

esied,  are  open  to  investigation  and  2.  In  mosi  of  the  states  there  is  no 

determination  by  the  surrogate.  Matter  special  statutory  provision  for  the  set- 

of  Strickland,   i  Connoly  (N.  Y.)435;  tlement  of  insolvent  estates,  other  than 

Matter    of    Perry,   (Surrogate    Ct.)    5  a  direction   that  when  the  assets  are 

Misc.  (N.   Y.)   156;   Matter  of  Jones,  found  insufficient  to  pay  the  claims  in 

(Surrogate   Ct.)  2   Misc.  (N.  Y.)  221;  full. 'the  court  shall  order  them  to  be 

Matter  of  Frazer,  92  N.  Y.  239.  paid  pro  rata^  in  their  statutory  order 

Manner  of  Dispating  Claim.  —  It  is  not  of  priority, 

necessary  for  the  executor  or  adminis-  8.  Fonnal  Sufficiency  of  Representation. 

trator,  in  his  answer  to  a  petition  by  a  —  In  Barker  v.  Wendell,  17  .^.    I.  159, 

claimant  for  a  judicial  settlement  of  it  was  held  that  a  represencaiion  that 

accounts,  to  deny  the  claim  of  the  peti-  "the    estate    •    ♦    •     being  greatly 

tioner  in  direct  terms;   a  substantial  involved  makes  it  necessary  to  repre- 

denial  is  sufficient  to  divest  the  probate  sent  the  same  insolvent,**  and  begging 

court  of   jurisdiction  and  to  cause  a  *' leave  so  to  represent  the  same."  was 

suspension  of  the  entry  of  any  decree  sufficient  to  sustain  a  decree  of  insoU- 

in  the  accounting  proceeding  ordering  ency   under  statutory  conditions   that 

the  payment  of  the  claim  of  the  peti-  "  the  estate  shall   appear  to  the  ex- 

tioner,  until  the  claim  shall  be  estab-  ecutor  or  administrator   thereof  to  be 

lished   before   a    competent    tribunal,  insolvent,**   and   "  shall   be   so  repre- 

Maiter  of  Callahan,  152  N.  Y.  320  [r^-  sented  to  the  judge  of  probate.*' 

v^rj/;/^  87  Hun  (N.  Y.)  210].    See  also  Verification  —  Waiver     of    Defect.— 

Adams  v,  Glidden,  6  Dem.  (N.  Y.)  197;  Under  a  statute  requiring  the  report  of 

Wright    V.    Beirne,    2    Dem.   (N.    Y.)  insolvency  to  be  accompanied  by  an 

540.  affidavit  of  the  executor  or  administra- 

Qnestion  of  Rejection  or  Admission  of  tor  that  it  is  *'  correct  to  the  best  of  his 

Claim. —  In   Bowne  v,  Lange,  4  Dem.  knowledge,  information,  and  belief," 

(N.  Y.)  350,  the  court  said:  **  The  Sur-  an  affidavit  that  "  the  facts  stated  ia 

rogate's  Court  is  a  court  of  competent  the  foregoing  petition  and  report  he 

jurisdiction    to    determine    the    issue  believes  to  be  true'*  was  held  to  be 

whether  a  claim     *    *    *    against  a  probably  insufficient,  but  issue  having 

decedent's  estate  has  actually  been  dis-  been   formed  on   the  report  the  defect 

puted  or  rejected  or  vrhether  on  the  was   regarded   as  waived.     Raines  v. 

other  hand  it  has  been  admitted  by  ihe  Raines,  30  Ala.  425. 

representative  of  such  estate."     Citing  In  Vermont,    "now  and    for    many 

Hoyt  V.   Bonnett,  50  N.  Y.  538;  In  re  years  past,  all  estates  are  settled  as  in- 

Jones,  I  Redf.  (N.  Y.)  269;  Ruthven  v.  solvent  estates  without  any  formal  rep' 

Patten,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  resentaiion  of  insolvency."     Powers  v. 

Abb.  Pr.  N.  S.  (N.  Y.)  121;   Matter  of  Powers,  57  Vt.  49. 

Phyfe,  5  N.  Y.  Leg.  Obs.  331;  George's  4.  In  Barker  v.   Wendell,  17  N.  H. 

Estate,   I  N.  Y.  L.  Bui.   87;  Magee  7'.  159,  the  court  assumed  that  a  decree  of 

Vedder,  6  Barb.  (N.  Y.)  352;  Tucker  z'.  insolvency    would   not  be    conclusive 
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or  administrator,^  and  it  must  be  made  within  the  period  limited 

by  statute,*  or  within  a  reasonable  time  if  the  statute  is  silent.* 

ScliedTae  of  Aiseto,  ote.  —  In  some  states  the  general  averment  of 

insolvency   must   be  accompanied   by  a  written   statement   in 

UDless  a  representation  of  insolvency  8.  The  court  may  properly  refuse  to 

was  first  made  by  the  administrator.  declare  the  estate  insolvent  where  there 

*'  The  jurisdiction  of  the  court  of  has  been  inexcusable  delay  in  report- 
probate  over  an  estate  as  insolvent  can-  ing  it  as  insolvent.  Bramblet  v,  Webb, 
not  be  sustained  on  error  unless  the  ii  Smed.  &  M.  (Miss.)  438. 
report  and  decree  of  insolvency  appear  In  Treatise  on  Probate  Law,  Smith 
of  record.  The  existence  of  these  (N.  H.)  481,  it  was  said  that  "  as  three 
cannot  be  presumed  from  recitals  in  years  is  the  longest  period  allowed  for 
the  orders  of  the  court."  Thornton  exhibiting  demands  against  the  estate 
V.  Moore,  61  Ala.  354  [citing  Clarke  of  a  person  deceased,  and  as  within 
V.  West,  5  Ala.  117;  McLaughlin  v.  that  period  the  executor  or  administra- 
Nelms.  9  Ala.  925;  McBroom  v.  Mc-  tor,  by  an  ordinary  degree  of  care  and 
Broom,  19  Ala.  173].  See  also  Lambeth  diligence,  must  have  collected  and 
V.  Garber,  6  Ala.  870.  secured  the  assets,  it  seems  reasonable 

Collateral  Attack.  —  But  if  the  recitals  not  to  permit  the  representation  of  in- 

in  the  record  show  that  the  decree  of  solvency  to  avail  beyond  that  period.'* 

insolvency  was  based  upon  a  report  to  In  Barber  v.  Collins,    18   R.  I,  760, 

thai  effect,   the  decree  cannot  be  im-  the  court  said:     **  What  is  reasonable 

peached  collaterally.     Heydenfeldt  v.  time  must  necessarily  depend  upon  the 

Towns,  27  Ala.  423.  circumstances  of  each  individual  case. 

1.  Joinder  in  AppHcation.  —  Theobjec-  An  administrator  certainly  ought  not 
tion  that  only  one  of  several  joint  ex-  to  be  under  any  obligation  to  represent 
ecutors  signed  and  verified  the  report  an  estate  insolvent  until,  in  the  exer- 
is  not  fatal  to  its  sufficiency  on  appeal,  cise  of  reasonable  diligence,  he  has 
where  the  probate  judge  treated  it  as  had  time  enough  to  ascertain  whether 
sufficient.  Steele  v.  Weaver,  20  Ala.  it  is  probably  so  or  not.  Indeed,  he 
540.  evidently  ought  not  to  represent  it  in- 

In  Vermont  the  statute  provides  that  solvent  until  he  ascertains  that  it  is 

when  letters  testamentary  or  of  admin-  probably  so,  or  at  any  rate  until  he  has 

istration  are  granted,  the  court  shall  reason  to  suspect  that  it  may  be  so.  as 

appoint  two  or  more  suitable  persons  otherwise  the  court  of  probate  would 

to   be  commissioners   to   receive    and  have  no  evidence  upon  which  it  could 

adjust  claims,  etc.     Scat.  Vt.,  §  2426.  properly  act  in  making  the  necessary 

And  where  the  court  neglects  its  duty  decree.     See  Hunt  v.  Whitney,  4  Mass. 

a  creditor  may  make  application  for  620;  Walker ».  Hill,  17  Mass.  380,  386; 

the    appointment    of    commissioners.  Bramblet  v.    Webb,    11    Smed.   &   M. 

Powers  V.  Powers,  57  Vt.  49,  holding  (Miss.)  438,  445.     It  is  evidently  very 

that  on  such  application  the  court  has  difficult,  if  indeed  not  impossible,  for 

no  power  to  determine  the  validity  of  an  executor  or  administrator  to  ascer- 

the  creditor's  claim,  **  as   this  would  tain  the  actual  condition  of  the  estate 

practically  usurp  the  jurisdiciion  of  the  of     the    deceased    until     the    expira- 

commissioners."  lion  of  the  time  within  which  actions 

2.  Strong  v.  Luther,  20  R.  I.  317,  may  be  brought  against  him,  which  is 
where  ihe  insolvency  proceeding  was  three  years.*' 

held  lobe  nugatory  because  it  was  not  In     Parker    v.    Whiting,    6     How. 

taken,  as  the  Rhode  Island  statute  now  (Miss.)  352,  Chief  Justice  Sharkey,  in 

requires,  within  thirty  days  after  the  delivering   the   opinion   of  the  court, 

expiration  of  the  period  limited  for  the  said:     "  The  administrator  is  to  judge 

prssentdlion  of  claims.  of  the  solvency  of  the  estate  by  com- 

In  Alabama,  under  Civ.  Code  (1896),  paring  its  probable  value  to  the  amount 

§  291,  providing  for  a  report  of  insolv-  of  claims  legally  presented.     Creditors 

cncy  •*  whenever  "  the  executor  or  ad-  within  the  state  have  eighteen  months 

ministrator  is  satisfied,  etc.,  *'  he  is  not  allowed  them  to  present  their  claims; 

bound  to  wait  a  day  after  his  appoint*  foreign  creditors  have  three  years.     It 

ment  to  make  this  report,  if  he  is  satis-  is  therefore  often  impossible  for  an  ad- 

iied  thai  the  estate  is  insolvent."     Hul-  ministrator  to  ascertain  the  true  con- 

lett  V,  Hood,  109  Ala.  350.  dition  of  an  estate  until  the  expiration 
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respect  of  the  assets  of  the  estate  and  of  the  claims  against  it/ 
but  the  omission  of  such  statement  is  not  necessarily  fatal  on 
collateral  attack.' 

b.  Proceedings  on  Report  of  Insolvency.  —  In  some  of 

the  states  no  provision  is  made  for  notice  and  contest  of  the 
report  of  insolvency.*  In  others  the  court  is  required  to  appoint 
a  day  for  hearing  and  to  give  notice  thereof,^  and  any  creditor 
or  other  party  interested  may  contest  the  report  of  insolvency  by 
making  an  issue  as  to  its  correctness.^ 

of  the  time  allowed  for  presenting  lAlCatsacliuMtts,  "  when  an  ad  minis- 
claims;  hence  we  cannot  say  that  the  tcator  represenis  an  estaie  insolvent," 
administrator  is  absolutely  required  to  Pub.  Stat.  Mass.,  c.  137,  §§2,  4«  "  cou- 
make  his  report  sooner.  At  the  ex-  template  action  by  the  judge  of  pro- 
piration  of  that  time,  however,  an  ad-  bate,  in  the  first  instance,  upon  this 
minisirator  ts  bound  in  general  to  know  representation  alone,  without  notice  to 
the  condition  of  an  estate,  and  ought  creditors  or  any  other  parties;  and  if 
not  in  ordinary  cases  to  be  allowed  it  appears  fiom  such  representation 
afterwards  to  be  permitted  to  say  that  that  the  estaie  will  probably  be  insol- 
it  was  insolvent."  vent,  the  court  is  to  proceed  to-ascertain 

1.  In  Alabama  if  the  decedent  was  a  the  fact,  either  by  the  appointment  of 
member  of  a  partnership  the  statement  commissioners  to  receive  and  examine 
should  set  forth  the  extent  of  his  in-  the  claims  or  by  itself  receiving  and  ex- 
terest  in  the  partnership,  with  sched-  amining  them."  Putney  v.  Fletcher, 
ules  showing  its  assets  and  liabilities  140  Mass.  596. 

as  far  as  they  can  be  learned  by  the  4.  Civ.  Code  Ala.>  §  294;  Thames  r. 
personal  representative.  Raines  v,  Herbeti,  61  Ala.  343. 
Raines,  30  Ala.  425.  CoUatml  Attack.  —  If  the  record  fails 
The  probate  court  is  not  authorized  to  show  that  notice  of  the  filing  of  the 
to  dismiss  the  application  on  ascertain-  report  of  insolvency  was  given  pursu- 
ing that  certain  assets  were  left  out  of  ant  to  an  order  therefor  actually  en- 
the  statement  unless  such  discovered  tered,  the  decree  of  insolvency  is  not 
assets  leave  the  insolvency  of  the  for  that  reason  void  on  collateral  attack, 
estate  unsustained  by  proof.  Raines  Hayes  v.  Collier,  47  Ala.  726.  A  for- 
V.  Raines,  30  Ala.  425;  Hine  v.  Hus-  tiori  a  grossly  irregular  notice  is  not 
sey,  45  Ala.  5x4..  fatal  to  the  decree.     Hine  v.  Hussey, 

2.  If  the  record  shows  a  report  of  in-  45  Ala.  496. 

solvency  and  a  decree  Qf  insolvency  .      A  decree  of  insolvency  voidable  on 

founded  thereon,  the  omission  of  the  appeal  by  an  heir  because  of  defective 

record  10  show  that  a  statement  was  service  of  process  upon  him  is  binding 

filed  with  the  report,  as  required  by  upon    him   when   collaterally  brought 

statute,  does  not  render  the  decree  void  in  question.      Hendricks  v,  Pugh,  57 

on  collateral  attack.     Hayes  v.  Collier,  Miss.  157. 

47  Ala.  726.  5.  Civ.  Code  Ala.,  §  296. 

3.  In  Hew  Jenej  "  the  proceeding  on  Measure  of  Proof.  —  It  is  not  required 
the  part  of  the  executor  or  administra-  that  the  justness  of  a  claim  reported  as 
tor  is  entirely  ex  par u.  If  he  is  will-  creating  the  insolvency  and  contested 
ing  to  swear  that,  according  to  the  best  shall  be  established  by  the  same  meas- 
of  his  knowledge  and  belief,  the  per-  ure  of  proof  as  if  the  claim  were  being 
sonal  and  real  estate  of  his  testator  or  finally  adjudicated;  only  ^l prima  facie 
intestate  is  insufficient  to  pay  the  case  is  requisite.  Dolan  v.  Dolan,  89 
debts,  the  Orphans'  Court  must  make  Ala.  259. 

an  order  requiring  creditors  to  exhibit  Adjoission  of  Incompetent  £Yi4«nce. — 

their  claims,  etc."     Duncan  z^.  Barnes,  If  a  judgment    declaring    the    estate 

20  N.  J.  L.  75.     But  compare  McMahon  insolvent  is  based  upon  illegal  and  in- 

V.  Weart,   (N.   J.    1896)  35    Ad.    Rep.  competent  evidence  without  the  con- 

444,  as  to  the  right  of  the  next  of  kin  siderati^n  of  which  the  finding  cannot 

to  contest  the  application  when  made  be  supported,  the  judgment  will  be  re- 

under  section  91  of  the  Orphans'  Court  versed  on  appeal.     Dolan  v.  Dolan,  89 

Act,  Gen.  Slat.  N.  J.,  p,  2377.  Ala.  259. 

dSB  Volume  XIX 


(MlMtf on  of  Claims     DECEDENTS  ESTATES.  Againot  XstatM. 

c.  Decree  ox  Representation  of  Insolvency.  —  In  some 
of  the  states  it  is  contemplated  that  the  court,  upon  finding  the 
representation  of  insolvency  to  be  true,  shall  enter  a  formal 
decree  of  insolvency  or  direct  that  the  estate  be  settled  as  insol- 
vent.* Such  decree  is  not,  however,  a  final  adjudication  as  to 
the  validity  of  the  claims  presented  or  reported,*  but  on  collateral 
attack  it  is  conclusive  as  to  the  status  of  the  estate  if  the  court 
had  jurisdiction.'  Where  the  statute  does  not  expressly  require 
a  decree  of  insolvency,  the  appointment  of  commissioners  is  a 
sufficient  determination  that  the  estate  is  to  be  settled  as  insol- 
vent.* A  decree  dismissing  an  application  to  have  an  estate 
declared  insolvent  is  no  bar  to  a  second  application  upon  a  differ- 
ent state  of  facts.* 

d.  Appointment  and  Qualification  of  Commissioners. 

—  Where  the  estate  is  to  be  settled  by  means  of  commissioners 
the  statute  provides  for  their  appointment  by  the  court  as  a  part 
of  its  action  upon  the  representation  of  insolvency,*  and  they 
must  qualify  by  taking  an  oath  if  so  required  by  statute.'' 

e.  Notice  to  Present  Claims.  —  Upon  determining  that  the 
estate  shall  be  settled  as  insolvent  the  court  fixes  a  period  for  the 
filing  or  presentation  of  claims  and  directs  notice  thereof  to  be 
given  as  prescribed  by  statute.* 

/.  Notice  of  Meetings  of  Commissioners. — According 
to  statute,  the  commissioners,  immediately  upon  their  appoint- 
ment, fix  the  times  and  places  of  their  meetings  and  give  notice 
thereof,  usually  by  advertisement.®     Objection  for  want  of  notice 

1.  Thames  v.  Herbert,  6i  Ala.  343.  expediency  is  essential   to   the  valid- 

2.  Dolan  v,  Doian,  89  Ala.  259:  ity  of  tbe  proceedings  in  insolvency. 
Walker  v.  Mock,  39  Ala.  568;  Green-  Lawrence's  Appeal,  49  Conn.  423,  hold* 
wood  V.  McGilvray,  120  Mass.  516.  ing  that    **  the  determination   of  the 

8.  Dolan    v.    Dolan,    89    Ala.    359;  probate  court  that  it  was  escpedient 

Hayes  V.  Collier,  47  Ala.  726;  Edwards  thus  to    settle  the  estate    ♦    *    •    is 

V,  Gibbs,  II  Ala.  292;  Hinet/.  Hussey,  to  be  found  in  its  various  orders  and 

45    Ala.    513;     Saunders    v.    Planters  decrees  that  it  should  be  so  done.*' 

Bank,    2    Smed.    &    M.    (Miss.)  287:  5.  Feagan  v.   Kendall,  43  Ala.  628; 

Parker  v.  Whiting,  6  How.  (Miss.)  352;  Bucknam  v,  Phelps,  6  Mass.  448. 

Moody  V,  Davis,  67  N.  H.  300;  Barker  6.  *'  Generally  in  practice,  I  believe, 

V.  Wendell,  17  N.  H.  159.  the  administrator  selects  the  persons 

The  estate  must  thereafter  be  settled  to    be    appointed    commissioners,    or 

as  an  insolvent  estate,  even  though  ir  recommends    them     to    the    court." 

be  in  fact  abundantly  solvent.     Walker  Chewning  v.  Peck,  6  How.  (Miss.)  524. 

V.  Newton,  85  Me.  461  [citing  Parkman  Sevooation  of  Appointmsnt.  —  The  ap- 

v.  Osgood,  3  Me.  17;  Todd  v»  Darling,  pointment  of  commissioners  should  be 

II  Me.  34].  revoked   where  it  is  made  to  appear 

Vaoatlng  Daeree  at  Sabsequeiit  Term. —  upon  proper  suggestion  that  they  are 

\l  the  decree  of  insolvency  is  void  for  disqualified  on  the  ground  of  interest, 

want  of  jurisdiction  it  may  be  set  aside  English  v.  Smith,  13  Conn.  221. 

at  a  subsequent  term.     Hayes  v.  Col-  7.  Ashley  v.  Eggers,  59  Wis.  563. 

lier,  47  Ala.  729.  8.  See   the  statutes  in   the   various 

4.  Walker  v,  Newton,  85  Me.  458.  states    where    insolvent    estates    are 

Under  a  statute  authorizing  the  set-  settled  by  special  proceedings. 

Ilement  of  an  estate  as  insolvent  "  if  9.  Chewning  v.  Peck,  6  How.  (Miss.) 

the  court  [of  probate]  deem  it  expedi-  524;    Roberts  v.  Burton,  27   Vt.  396, 

eot/'  no  finding  by  the  court  as  to  such  holding  that  a  claim  is  not  barred  by 
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is  waived  by  appearance.* 

g.  Filing  or  Presentation  of  Claims.  —  There  are  no 
technical  rules  which  regulate  the  form  for  exhibiting  claims;  • 
it  is  necessary  only  to  present  the  claim  in  such  form  that  it  can 
be  understood  by  the  court  or  commissioners.*  The  delivery  of 
a  written  instrument  constituting  the  claim,*  or  a  copy  thereof,* 
is  a  sufficient  presentation. 

failure  to  present  it  if  the  commission-        **  No  more  stringent  rule  as  to  cer- 

ers    have    not  appointed    times    and  tainty    and    particularity    should    be 

places  of  meeting  and  given  the  statu-  applied  to  a  claim  presented  to  commis- 

torv  notice.  sioners  on  an  estate  represented  insol- 

If  the  Commissioners  Have  Hot  Qoalifled  vent  than  would  be  applied  to  the  same 

as  required  by  law,  a  notice  signed  by  claim  if  made  the  subject  of  an  action 

them  isof  no  ^fi^ect.     Ashley  z'.  Eggers,  of  general  assumpsit  brought  by  the 

59  Wis.  563.  appellant   [claimant]  against   the  de- 

1.  Heavenrich  v.  Nichols,  113  Mich,  ceased  in  his  lifetime."  Mead's  Ap- 
508.     See    generally    article    Appear-  peal,  46  Conn.  427. 

ANCES,  vol.  2,  p.  620.  Open  Accoant.  —  Where  a  claim  coo- 

2.  Mills  V.  Wildman,  18  Conn.  124;  sisis  of  an  open  account,  the  items  of 
Comstock  V.  Smith,  26  Mich.  322,  which  it  is  composed,  with  the  dates 
where  the  court  said:  "  Substance  is  when  ihey  accrued  and  the  respective 
more  regarded  than  form  in  such  amounts,  should  be  given.  McHugh 
cases,  and  the  simpler  the  statement  v.  Dowd.  86  Mich.  412. 

the  better,  if  sufficient  to  apprise  the  Lost  Hote  for  Money  Loaned.  —  In 
court  and  parties  interested  of  the  real  Mead*s  Appeal.  46  Conn.  417,  it  was 
claim.  *  «  «  The  true  subject  of  held  by  a  divided  court  that  a  claim 
dispute  should  clearly  appear,  and  *'  for  money  loaned  to  and  paid  out 
where  this  is  the  case  the  form  is  of    for*'  the  decedent*'  in  his  lifetime,  at 

his  request  at  various  times,  with  in- 
terest thereon,  $10,000,"  would  war- 
rant evidence  of  a  loan  of  one  thou- 
sand dollars  and  that  the  decedent 
gave  his  note  therefor,  which  was  after- 
wards lost. 
In  Alabama  the  statement  of  a  claim 


>* 


little  consequence.' 

In  Mississippii  under  Code  1880. 
§  2059  (An not.  Code  1892.  gg  1942, 
1943),  registration  is  sufficient  presenta- 
tion of  a  claim  to  the  executor,  admin- 
istrator, or  collector;  but  when  an 
estate  is  declared  insolvent,  and  notice 


is  published  of  a  day  for  creditors  to  is  sufficient  if,  taking  it  in  connection 

attend,  their  claims,   although   regis-  with  the  affidavit  verifying  it,  a/n'm^i 

tered,  must  be  filed  with  the  clerk  by  facie  existing  liability  to  the  party  on 

the  day  named  in  the  notice.     Greener  whose  behalf  it  is  asserted  is  shown. 

V,   Neal.   61    Miss.   204.   restoring  the  Woodruff    v.   Winston,   68    Ala.    416; 

rule  declared  in  Hansell  v.  Forbes,  33  Thornton  v.  Moore.  61  Ala.  351. 
Miss.  42,  and  changing  the  rule   an-        4.  "  Where  the  claim  is  upon  a  writ- 

nounced  in  Gibbs  v.   Sims,   41    Miss,  ten  instrument,  the  delivery  of  it  to 


706,  and   Powell  v.  Cooper,  42  Miss. 

221. 

8.  ToUes's  Appeal,  54  Conn.  521; 
American  Board,  etc  ,  Appeal,  27 
Conn.  344;  Mead's  Appeal,  46  Conn. 
429,  where  the  court  said  that  *'no 
declaration  or  other  pleadings  are 
usual    or    necessary,"    and    that  *'  a 


the  commissioners,  with  a  verbal  claim 
for  its  allowance,  is  all  that  is  custom- 
ary or  requisite."  Mills  v,  Wildman, 
18  Conn.  124. 

5.  In  Alabama  a  copy  of  a  promissory 
note  or  of  a  bill  of  exchange  may  be 
tiled,  the  production  of  the  original 
being  dispensed  with,  unless  objections 


clear,     intelligent    statement    of     the  are  interposed  to  its  allowance  and  an 

claim,  one  that  commissioners  can  un-  issue  as  to  its  validity  and  justness  is 

derstand  and  act  upon  intelligently,  is  formed.     Rowdon  v.   Young,   12  Ala. 

enough;  "  Grimm  v.  Taylor,  96  Mich.  234  ;  Rutherford  v.   Branch  Bank,  14 

5,  holding  that  a  claim  for  "aiding  and  Ala.  92;  Flinn  v.  Shsckleford,  42  Ala. 

supporting "   certain   persons    at    the  202. 

request    of    the  decedent  was   broad        A  certificate  of  the  clerk  of  a  court 

enough  to  include  aid  and  support  by  in   v^hich  a  judgment  had  been  ren- 

the  contribution  of  money.  dered  against  the  personal  represent- 
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YerlflcAtioii  of  the  claim  is  sometimes  required  by  statute.^ 

Filing.  —  In  some  jurisdictions  the  presentation  of  the  claim  to 
the  personal  representative  is  not  alone  sufficient,  but  the  claim- 

ative,  substantially  describing  tiie  should  be  made  by  some  one  claiming 
judgment,  has  been  declared  a  com-  either  the  legal  or  an  equitable  interest 
pliance  with  the  statute.  Ransom  v.  in  the  claim  asserted.  Cook  r/.  Davis. 
Quarles,  i6  Ala.  437;  Thornton  v,  12  Ala.  551.  It  may  be  made  by  the 
Moore,  61  Ala.  351.  claimant's  authorized  agent.  Plant- 
In  Flinn  v.  Shackleford,  42  Ala.  202,  ers,  etc.,  Bank  v.  Smith,  14  Ala.  416. 
holding  that  the  filing  and  verification  But  under  a  statute  requiring  a  verifi- 
of  a  copy  of  a  bill  of  exchange  was  cation  by  the  oath  of  the  claimant  or 
sufficient,  the  court  said  that  the  per*  of  some  other  person  "  who  knows  the 
sonal  representative  could  undoubt  correctness  of  the  claim  and  that  the 
edly  upon  proper  motion  require  the  same  is  due,"  it  was  held  that  an 
production  of  the  original  for  the  pur-  affidavit  by  a  person  other  than  the 
pose  of  filing  objections  to  it.  claimant   must   show   that   the  affiant 

1.  In  Alabama  the  same  verification  possessed     the    requisite    knowledge, 

of  a  claim  filed  against  an  estate  de-  Pickle  v.  Ezzell,  27  Ala.  623. 

dared  insolvent  is  required  as  in  the  Substance  of  Verification.  —  An   affi- 

case    of    claims    presented    or    filed  davit  merely  verifying  the  correctness 

against  solvent  estates.       Civ.    Code  of  the  claim  is  not  sufficient,  where  the 

Ala.,  §306.    As  to  verification  of  claims  statute   requires   the  affiant  to  swear 

filed  against  estates  not  settled  as  in  sol-  that    the    claim    *' is    due."     Lay    v, 

vent  see  supra,  p.    — .  Clark,  31  Ala.  4oq;  Dennis  «/.  Coker, 

The  purpose  of  the  affidavit  verifying  34  Ala.  611 ;   Jordan  t/.^O wen,  27  Ala. 

a  claim  is  simply  to  prevent  the  prefer-  153? 

ring  of  simulated  claims  to  the  preju-  Under  a  statute  requiring  the  affiant 
dice  of  bona  fide  creditors,  and  if  the  to  swear  that  he  **  knows  the  correct- 
claim  is  disputed  the  affidavit  is  not  ness  of  the  claim,  and  that  the  same 
evidence  to  establish  it.  Woodruff  v,  is  due,"  it  was  held  not  necessary 
Winston,  68  Ala.  416.  for  the  affiant  to  follow  the  words  of 

Ti  if  I  e  0/ Verification. — A  claim  must  the  statute,  where  the  facts  positively 

be  verified   within  the  time   required  sworn  to  were  necessarily  equivalent  to 

for  filing    it.      Carhart   v.   Clark,    31  the   affirmation    required   by    statute. 

Ala.   396.     Contra,    under   the   statute  Trowbridge  v.  Pinckard,  31  Ala.  424. 

formerly  in  force,    it   being  held  that  Verification  Against  IVrong  Estate.  — 

even  after  objection  for  want  of  a  veri-  An    affidavit    verifying    a    claim     as 

fication  the  affidavit  might  be  made  at  against  the  estate  of  a  decedent  other 

any  time  before  or  on  the  day  of  settle-  than  that  against  which  the  claim  was 

ment  of  the  administrator's   account,  filed  is  fatally  defective  though  the  de- 

Bartol  V.  Calvert,  21  Ala.  42:  Gaffney  feet  may  have  been  declared  a  clerical 

V.  Williamson,  21  Ala.  112;  Hogan  v.  error.     Beene  v.  CoUenberger,  38  Ala. 

Calvert,  21  Ala.  194;  Brown  v.  Easly,  647. 

10  Ala.  566;  Shorlridge  v.  Easley,  10  Amendment  of  Affidavit.  —  If  the  affi- 

Ala.  520;  Cook  V.  Davis,  12  Ala.  551;  davit  verifying   the   claim    is  in   any 

Campbell   v.  Campbell,    11   Ala.   730;  respect    defective    it    may    be    cured 

Brasher  v.  Lyle,  13  Ala.  524;  Lapsley  by  amendment  **  at  any  time."     Civ. 

V.  Goldsby,  14  Ala.  73.  Code   Ala.,   g  306.      '*An   insufficient 

Objection   that   the  claim   was   not  verification  is  amendable  at  any  time 

verified  within  the  time   required   by  before    final    decree."      Thornton    v. 

statute  may  be  made  at  any  time  be-  Moore,    61    Ala.   352.     To   the    same 

fore  or  on  the  day  of  the  settlement  of  effect    see   Walker   v.   Wigginton,    50 

the  administrator's  accounts.     Carhart  Ala.  579. 

V.  Clark,  31  Ala.  396.  But  it  cannot  Where  a  formal  and  apparently  com- 
be made  for  the  first  lime  on  appeal,  plete  verification  is  defective  by  reason 
Woodruff  V.  Winston,  68  Ala.  416.  of  the  testimony  of  the  affiant  showing 

A  verification  made  prior  to  the  de-  that  he  had  no  knowledge  of  the  cor- 

cree  of  insolvency  is    not    irregular,  rectness  of  the  claim,  the  deficiency 

Planters,  etc..  Bank  v.  Smith,  14  Ala.  may  be  supplied  by  proof  before  the 

416;  Norvill  V.  Williams,  35  Ala.  551.  final  decree.     Prestridge  v.   Irwin,  46 

Who    May    Vetify,  —  The    affidavit  Ala.  653. 
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ant  must  file  his  claim  in  the  probate  court.* 

k.  Pleadings  and  Hearing.  — wimm  th#  HMriaf  it  Biitev  the 
Govt,  the  statutes  in  some  jurisdictions  provide  for  the  filing  of 
written  objections  to  the  allowance  of  claims  '  and  for  an  issue 

1.  In  Alabama  the  mere  presentation  When  a  claim  has  been  filed  against 
of  a  claim  to  the  executor  or  adminis-  an  insolvent  estate  and  not  objected  to 
trator  within  eighteen  months  after  his  within  twelve  months,  in  the  manner 
appointment,  made  in  the  ordinary  prescribed  by  Civ.  Code,  §  313,  '*  such 
way,  which  prevents  the  bar  of  the  claim  must  be  allowed  against  the 
statute  of  nonclaim,  does  not  p^r  se  estate  without  further  proof.**  Civ. 
dispense  with  the  necessity  of  filing  Code  Ala.,  §  312.  "  It  becomes  an 
the  claim  verified  within  nine  months  ascertained  and  fixed  debt  against  the 
after  the  estate  is  declared  insol7ent.  personal  representative  and  against 
Henderson  v.  Henderson,  67  Ala.  524.  the  personal  assets  in  his  hands;  and 
Where,  however,  a  claim  is  filed,  veri-  10  that  extent  it  is  no  longer  open  to 
fied,  and  duly  registered  in  the  probate  defenses  which  merely  assail  its  just- 
office  before  the  final  decree  of  insol-  ness  as  a  proper  charge.  It  is  open 
vency,  but  after  the  report  of  insol-  only  to  defenses  which  accrue  after  the 
vency.  and  while  'proceedings  thereon  time  for  filing  objections  has  expired, 
are  pending,  it  is  a  suflScient  compli-  This  has  been  very  many  times  de- 
ance  with  the  statutory  requirements,  cided.'*  Chandler  v.  Wynne,  85  Ala. 
Levert  v.  Read,  54  Ala.  529  [overruling  301.  Citing  Thames  v.  Herbert,  61  Ala. 
Clement  v.  Nelson,  46  Ala.  634]:  Shel-  340;  Thornton  v.  Moore,  61  Ala.  347: 
ton  V.  Poulson,  60  Ala.  578.  Clark  v.  Knox,  70  Ala.  607;  Randle  r. 

If  the  claim  is  duly  filed  and  verified  Carter,  62  Ala.  95;  Eubank  v,  Clark, 

within  the  time  prescribed  by  statute,  78  AU.  73;  Moore  v.  Winston,  66  Ala. 

a  neglect  of  the  judge  of  probate  to  296;  and  holding  that  prior  to  Dec.  4, 

docket  or  register  it  will  not  invalidate  1878,   the   allowance  of  such  a  claim 

the  filing.     Henderson  v.  Henderson,  was  not  conclusive  on  the  heirs  at  law 

67  Ala.  525.     And  the  omission  of  the  as  to  lands  descended  to  them,  because 

clerk  to  enter  the  claim  as  filed  cannot  until   that  date   the   statute    did    not 

prejudice  the  claimant.     Rutherford  «/.  allow  them  to  be  heard  in  the   insol- 

Branch  Bank,  14  Ala.  92  vency  proceedings. 

A  claim  not  duly  filed  is  not  avail-  The  statutory  period  for  filing  objec- 

able  as  a  set-off  in  an  action  by  the  ad-  tions  cannot  be  enlarged  by  agreement 

ministrator.     Bell  v.  Andrews,  34  Ala.  between    the   judge    of   probate    and 

538.  the   personal   representative.     Hardy 

Filinj^    of     Verification,  —  Where    a  v,  Meachem,  33  Ala.  457. 

claim  was  duly  filed,  it  was  held  that  In  Thornton  9.  Moore,  61  Ala.  347» 

a  subsequent  verification  thereof  was  objection  for  failure  of  consideration 

not  "  filed  *'   as   required   by    statute  of  the  note  which  constituted  the  claim 

without  placing  it  in  the  proper  official  was   made   by   formal    plea.     And   in 

custody  in  such  a  way  as  to  bring  it  to  Ross  v,  Ross,  20  Ala.  105,  It  was  said 

the  notice  of  the  proper  ofllicer.     Phil-  to  be  proper  practice  for  the  creditor  to 

lips  V.   Beene,   38  Ala.  248;  Beene  z/.  declare  and  the  objector  to  plead  as  in 

Phillips,  37  Ala.  312.  an  action  at  law.     On  the  final  settle- 

Withdrawal  After  Filing.  —  A  claim  ment  of  his  accounts,  the  executor  or 

filed  in  due  time  may  be  temporarily  administrator  cannot  for  the  first  time 

withdrawn    for  a   special   purpose  by  object  to    the  allowance    of  a  claim 

permission   of   the  judge    of   probate  which  was  duly  filed  and  verified,  on 

without  prejudicing  the  right  of  the  the  ground  that  It  was  not  presented 

claimant,  though  the  claim  cannot  be  to  him  within  the  time  prescribed  by 

found  in  the  probate  office  on  the  last  the   statute  of  nonclaim.      Guard   v. 

day  allowed  for  filing  objections  to  its  Hale,  64  Ala.  479. 

allowance.     Ross  v.  Ross,  21  Ala.  322,  Relief  in  Eauity  Against  Effect   of 

20  Ala.  105.     See  also  supra^  p.  955.  Tardiness  in  Objecting,  —  If  a  claim  has 

2.  In  Alabama  the  administrator  or  been  allowed  in  the  absence  of  any  ob- 
any  heir,  legatee,  devisee,  or  distributee  jection,  there  can  be  no  relief  against 
may  file  written  objections  to  the  allow-  the  claim  on  a  bill  in  equity  by  the  per- 
ance  of  any  claim.  Civ.  Code  Ala.,  sonal  representative,  unless  it  be  shown 
g  313.  that  he  had  a  valid  defense,  bat  Was 
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and  trial  thereof  between  the  claimant  and  the  objector.^  If 
objections  are  filed,  but  not  within  the  time  prescribed  therefor 
by  the  statute,  they  will  be  stricken  from  the  file  on  motion.* 

On  Hearings  Before  Commieaionere  there  are  usually  no  pleadings  other 
than  the  informal  statement  of  the  claim;*  no  formal  objections 
and  no  formal  issues  are  made.^  But  all  persons  interested  may 
appear  and  be  heard  in  respect  to  any  claim  that  is  presented.* 
It  is  the  duty  of  the  commissioners  to  sit  on  the  last  day  limited 
in  their  commission.*  Whether  it  is  necessary  for  all  of  several 
commissioners  to  meet  and  act  together  may  depend  upon  a  con- 
struction of  statutory  provisions.'' 

u  Judgment  OF  Court  OR  Commissioners.  —  where  the  vaudity 

of  the  Claim  Is  Tried  by  the  Conrt  the  judgment  has  -the  same  binding 

prevented  from  making  it  by  the  fraud  those  to  whom  the  statute  gives  a  right 

of  the  claimant,  or  by  mistake  or  ac-  of  appeal.     Matthews  v,  Hutchins,  68 

cident   unmixed    with    negligence   on  N.  H.  412. 

the  part  of  the  complainant.      Moore  A  Transferee  of  a  Claim  before  isbjec- 

V.  Winston,  66  Ala.  305.  tion  to  its  allowance  is  made  may  be 

1.  In  Alabama  the  issue  made  up  allowed  to  intervene  and  conduct  the 
between  the  claimant  and  objector  proceeding  in  his  own  name  when  an 
"  must  be  tried  as  in  an  action  of  law,  issue  is  formed  as  to  the  allowance  of 
if  required."  Civ.  Code  Ala.,  §  313.  the  claim.  Thornton  z^.  Moore,  61  Ala. 
The  court  cannot  ex  mero  motu  submit  348,  overruling  anything  to  the  con- 
the  claim  to  a  jury.  *' The  requisition  trary  in  Miller  v,  Parker,  47  Ala. 
must  be  made  by  one  of  the  parties."  312. 

Blankenship  v.  Nimmo,  50  Ala.  508.  6.  "  The  creditors  are  allowed  six 
Objection  to  a  claim  on  the  ground  months  to  bring  in  their  claims  and 
that  it  was  not  filed  in  time  raises  a  prove  their  debts;  and,  therefore,  how- 
question  properly  triable  by  the  court,  ever  many  meetings  the  commission- 
Bariol  V.  Calvert,  21  Ala.  42.  ers   may   have   held  previously,    they 

2.  Cunningham  v.  Lindsay,  77  Ala.  must  be  in  session  on  the  last  day,  if 
5T0;  Thornton  v.  Moore,  61  Ala.  352,  that  is  a  secular  day,  or  otherwise  the 
holding  that  a  demurrer  to  a  plea  not  creditors  cannot  have  the  benefit  of  the 
filed  in  time  would  be  an  admission  time  allotted  to  them."  Barnes  v, 
that  it  was  properly  filed.  Eddy,   12  R.  I.  25,  holding  that  if  the 

3.  Bailey  v.  Bussing,  37  Conn.  353;  last  day  falls  on  Sunday  they  should 
Tolles*s  Appeal,  54  Conn.  $21;  Parker  meet  on  the  following  day.  See  also, 
V.  Gregg,  23  N.  H.  416;  Probate  Ct.  z/.  as  to  the  duty  of  the  commissioners  to 
Kent.  49  Vt.  386.  sit  on  the  last  day,  Cole  v,  Lightfool, 

Amendment  of  Statement.  —  In  Connect  4  Wis.  295. 
ticut  the  claimant  may  amend   *'  any        7.  In  Ashley  v,  Eggers,  59  Wis.  563, 

defect,  mistake,  or  informality  in  the  the  court  said:    '*  If  the  three  persons 

statement  of  the  claim   not  changing  appointed      had      in      fact    qualified, 

the   ground   of  action."      Gen.   Stat,  whether  two  could  aci  in  the  absence 

Conn.,  §  1029.     For  a  purposed  amend-  of  the  third  is  a  question  not  presented 

ment  which  the  court  was  held  to  have  on  the  record.     We  are  inclined  to  the 

erroneously  denied   leave  to  file,  see  opinion  that  the  statute  requires  that 

Merwin*s  Appeal,  (Conn.  1899)  43  Atl.  the  number  originally  appointed  should 

Rep.  1055.  act  together.     The  last  clause    ♦    *    * 

4.  Winter  v.  Winter,  90  Mich.  197.  provides    that    if    any    commissioner 
"  The  single   issue   before  them  is  shall  at  any  time  die,  remove  out  of 

whether  the  claim  ought  to  be  allowed  the  state,  refuse  or  become  in  any' way 

against  the  estate."     Tolles's  Appeal,  incapacitated  to  perform  his  duties  as 

54  Conn.  521.  such,  the  court  may  appoint  another  in 

6.  Bailey  v.  Bussing,  37  Conn.  353.  his  place.     This  plainly  implies  that 

Theonly  parties  who  have  a  right  to  the  original    number  shall   act    upon 

appear  before  the  commissioners  are  claims.' 
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force  as  if  it  were  obtained  in  an  action  at  common  law  against 
the  personal  representative.  *  If  the  proceeding  to  establish  the 
claim  is  conducted  in  the  name  of  a  transferee  of  the  claim,  the 
judgment  should  be  rendered  in  his  name  in  those  states  where 
he  could  have  sued  at  law  in  his  own  name.* 

Oommlsilonert  to  Hear  and  Report  on  Claims  enter  up  no  formal  judg- 
ment and  make  no  record  of  their  proceedings  other  than  by 
returning  a  report  of  their  doings  to  the  probate  court.*  Where 
the  commissioners  disagree  by  an  equal  division  it  is  equivalent 
to  a  denial  of  the  claim  *  unless  the  statute  makes  other  provi- 
sion for  such  a  case.* 

j\  Report  of  Commissioners,  and  Disposition  Thereof 

—  (i)  Report  —  Duty  to  Beport.  — The  statutes  provide  for  a  report 
of  the  doings  of  the  commissioners  to  the  probate  court,*  and  it 
seems  that  mandamus  will  lie  to  compel  them  to  execute  the 
duties  of  their  office  by  making  return  of  their  doings.^ 

Timo  for  Beport.  —  The  report  should  be  made  within  the  time 
limited  by  statute,*  but  the  acceptance  of  a  report  prematurely 
returned  is  not  void  nor  perhaps  irregular,  where  no  creditor  is 
prejudiced  thereby.* 

1.  A  decree  sustaining  the  validity  agreed  upon  by  the  two  originally  ap- 

and  fixing  the  amount  of  a  claim  in  pointed.     It  has  been  held  that  such 

the  course  of  proceedings  in  insolvency  appointment  cannot  be  made  without 

in  the  probate  court  has  all  the  aitiri*  the   application   of   some  party  inter- 

butes    of    a    judgment    in    personam  ested,  and  that  notice  of  the  applica- 

against  the  personal  representative  ob-  tton    is   essential    to    the    validity   of 

tained  in  the  regular  course  of  a  suit  the  appointment.     Smith  v,  Lloyd,  76 

at  common  law  by  the  creditor.    Randle  Mich.  619. 

V,  Carter,  62  Ala.  95;  Heydenfeldt  v,  6.  See  the  cases  cited  in  the  follow- 

Towns,  27  Ala.  429.     And  it  is  at  least  ing  notes  and  in  the  next  subsection. 

/rima/a^V  evidence  as  against  legatees  7.  Treatise  on  Probate  Law,   Smith 

who  claim  privity  with  the  personal  (N.  H.)  519. 

representative,  but  may  be  assailed  by  8.  A    report      returned     after     the 

th^m  for  fraud  or  for  want  of  diligence  authority   of  the  commissioners    has 

by  the  personal  representative  in  ascer-  ceased  by  expiration  of  time  is  a  nul- 

taining  and  presenting  valid  defenses  lity.     Bascom   r.    Butterfield,    i   Met. 

10   the  claim.     Randle    v.  Carter,   62  (Mass.)  536.  Compare  Providence  Steam 

Ala.  104.  Carpet  Beating  Co.  v.  Hazard,  20  R.  L 

Kodifloation  at  Sabooqaont  Term.  —  A  131. 

claim  which  has  been  finally  rejected  **  Claims  against  an  estate  cannot  be 

cannot    be    allowed   at  a  subsequent  defeated  by  the  failure  of  the  commift> 

term   against   the  objection   of  other  sioners   to  take    final    action  and   to 

creditors.     Saltmarsh  v.  Bird,  19  Ala.  make  their  report  within  the  time  fixed 

665.  by  the  order."     Heavenrich  v,  Nichols. 

8.  Thornton  v,  Moore,  61  Ala.  353,  113  Mich.  508. 

overruling  Miller  v,   Parker,  47  Ala.  9.  Sowles  v.  Ouinn,6i  Vt.  354,  where 

312.  the  court  said:    '*  The  acceptance  of 

9.  Bailey  v.  Bussing,  37  Conn.  353.  the  report  and  judgment  thereon  would 
4.  Smith  V,   Lloyd,   76    Mich.    619.  only  be  pro  tanto,  and  it  would  be  the 

See  also  article  Division  op  Opinion,  plain  duty  of  the  court  to  recommit 

vol.  7,  pp.  47,  48.  the  commission  and  direct  a  further 

ft.  In  lliobigan  Comp.  Laws,  §  9370,  hearing    by  the    commissioners;    bui 

provides  for  the  appointment  by  the  the  judgment  rendered, unless  appealed 

probate  court  of  a  third  commissioner  from,   would   be  final  and  conclusive 

to  sit   upon  such  claims  as  are  not  as  to  such  claims  as  had  been  allowed. 
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Oontantt  of  Boport.  —  The  report  should,  of  course,  contain  all  that 
is  specifically  required  by  statute,*  but  it  need  not  specify  dis- 
allowed claims  if  the  statute  requires  a  report  only  of  claims 
allowed.* 

Signatnro.  —  The  report  should  be  signed  by  all  of  the  commis- 
sioners,* but  if  some  omit  to  sign  it  a  decree  accepting  it  is  not 
under  all  circumstances  void  on  collateral  attack.* 

Yeriflcation,  if  required  by  btatute,  may  be  made  by  oath  admin- 
istered in  open  court  on  the  return  of  the  report.* 

(2)  Acceptance y  Rejection,  or  Recommittal  of  Report.  —  The 
decision  of  the  commissioners  does  not  become  res  judicata  until 
returned   to   and   accepted    by   the    probate    court,*   and    also 

*  *  •  Such  premature  return  could  310,  in  which  case  one  of  the  commis- 
not  harm  creditors  who  had  presented  sioners  died  after  their  first  sitting,  and 
their  claims,  and  those  who  had  not  the  report  was  made  and  signed  by  the 
could  not  be  prevented  from  presenting  survivor.  The  probate  court  adjudged 
theirs  within  the  time  allowed  by  law."  that  the  proceedings  of  the  commis- 
To  the  point  that  a  creditor's  rights  sioners  were  in  accordance  with  the 
cannot  be  defeated  by  a  premature  re-  law  and  accepted  the  report.  The  de- 
port see  also  Cole  v»  Lightfoot,  4  Wis.  cree  accepting  the  report  was  held 
295.  valid  as  against  collateral  attack  where 
If  the  commissioners  return  their  re-  it  did  not  appear  but  thai  all  the 
port  before  the  expiration  of  the  time  claims  were  presented  to  and  allowed 
limited  by  law,  it  constitutes  no  ground  by  the  commissioners  at  their  first  sit' 
of  objection  on  the  part  of  an  heir  who  ting,  when  both  were  present,  or  that 
has  appealed  from  the  allowance  of  a  the  survivor  did  any  act,  or  that  there 
claim.  Johnson  v.  Johnson,  66  Mich,  was  any  occasion  for  his  acting,  until 
525.  the  return  of  the  report. 

1.  Capehart  v.  Logan,  20  Minn.  442;  5.  Herring   v,   Wellons,  5  Smed.  & 

Dickey  v.  Corliss,  41  Vt.  127;  Lowry  M.  (Miss.)  354. 

V.  Stevens,  6  Vt.  113,  holding  that  a  6.  Adarene  v,  Marlow,  33  Vi.  558; 
report  nSerely  certifying  to  the  justness  Riley  v.  Mclnlear,  61  Vt.  254;  Hodges 
of  a  claim  described  therein,  but  not  v.  Thacher,  23  Vt.  463.  See  also  State 
definitely  ascertaining  its  amount,  was  University  v.  Baxter,  43  Vt.  651:  Bow- 
void,  and  constituted  no  allowance  of  ers  v.  Hammond,  139  Mass.  360. 
the  claim.  "  Until  a  report  of  commissioners  Is 
In  Michigan,  if  the  claim  is  a  contin-  accepted  by  the  probate  court,  there  is 
gent  one,  the  sole  duty  of  the  commis-  no  perfected  judgment  of  the  commis- 
sioners is  to  take  the  proofs  and  report  sioners."  Whiicomb  v,  Hutchinson, 
them  to  the  probate  court.  Osmun  v.  48  Vt.  313.  Compare C\dix\i  v,  Clark,  21 
Oakland  Circuit  Judge,  to?  .Mich.  27,  Vt.  490,  where  a  claim  presented  to 
'*  and  the  case  then  stands  until  the  and  allowed  by  the  commissioners, 
claim  is  supposed  to  have  become  ab-  but  omixted  from  their  report,  was 
solute,  when  for  the  first  time  it  may  paid  by  the  administrator,  and  it  was 
be  definitely  acted  upon  and  adjudi-  held  that  he  was  properly  allowed 
caled,"  Campau  v.  Miller,  46  Mich,  therefor  in  his  administration  account. 
148.  Their  omission  to  report  the  See  also  Dickey  v,  Corliss,  41  Vt.  127. 
proof  on  such  claims  is  the  nonobserv-  Separate  Claims  Make  Separate  Judg- 
ance  of  a  merely  ministerial  duty  and  ments.  —  The  allowance  of  each  claim 
cannot  be  remedied  by  appeal;  '*  its  is  a  separate  judgment  in  favor  of  the 
observance  must  be  enforced  by  war-  particular  claimant.  Harris  v.  Angell, 
rant    •    ♦    ♦     or   by    mandamus,,  or  16  R.  I.  347. 

attachment,  or  the  proof  must  be  sup-  Collateral  Attadk  on  Decree  Accepting 

plied,   if   necessary,   in   some  special  Beport.  —  The    decree    accepting    the 

way."     Buchoz  v.  Pray,  36  Mich.  429.  report   of    commissioners    cannot    be 

S.  Liitlefield  v.  Clark,  3  R.  I.  265.  collaterally    attacked    for    error     not 

8.  Hodges  V.  Thacher,  23  Vt.  455.  amounting  to  an  absence  of  jurisdic- 

i.  Whiicomb  v.  Hutchinson,  48  Vt.  lion  to  act  upon  the  report.    Whitcomb 

995  Volume  XIX. 


tSolleotion  of  Claims  SETTLEMENT  OF  ^gminat  EitatM. 

recorded,  where  the  statute  requires  its  recordation.*  Parties 
interested  may  except  to  the  report,*  and  before  acting  upon  it 
the  court  of  probate  may  order  a  hearing.*  The  power  to  accept 
or  reject  a  report  of  commissioners,  though  frequently  conferred 
by  express  statutory  provision,  is  incidental  to  the  general  powers 
of  probate  courts  and  does  not  depend  upon  specific  statutory 
authority.^  If  the  proceedings  of  the  commissioners  were  regu- 
lar and  legal  it  is  the  duty  of  the  court  to  accept  their  report.* 
On  the  other  hand,  the  report  should  be  rejected  and  recommitted 
for  errors  or  irregularities  affecting  the  integrity  of  the  entire 
report. *  The  court  of  probate  has  no  power  to  revise,  alter,  or 
modify  the  doings  of  the  commissioners  with  reference  to  any 
particular  claims  allowed  or  disallowed  by  them.^ 

V,   Hutchinson,  48  Vt.  310;  Finley  v,  interest;  Edwards  v.  Botsford,  i  Root 

Dubay,  112  Mich.  334.     See  also  Pro-  (Conn.)  244,  where  the  report  was  not 

bate  Ct.  V,  Kent,  49  Vt.  388;  Cromwell  returned  within  the  time  required  by 

V,   Herron,  5  Ohio  Cir.   Dec.   196,   ii  law;    Smith  v.   Berry,   i  Smed.  &  M. 

Ohio  Cir.  Ct.  448;  Shurbun  v.  Hooper,  (Miss.)  325;  Adarene  v,  Marlow,  33  Vt. 

40  Mich.  503.  558;  Ciarlc  v.  Clark.  21  Vt.  490;  Riley 

Fraad  and  Collnsion.  —  A  stranger  to  v,   Mclnlear,   61    Vt.   254;    Sowles   v, 

the  proceeding  may  impeach  the  judg-  Quinn,  61  Vt.  354;  Hodges  v.  Thacher, 

ment  of  allowance  for  fraud  and  coUu-  33  Vt.  455. 

sion.    Matthews  r.  Hutchins,  68  N.  H.  "  Suppose    commissioners    have  re- 

412.  fused  10  take  the  oath  prescribed  by 

1.  Adarene  v,  Marlow,  33  Vt.  558.  law,  or  have   neglected    to  give   any 

2.  Smith   V.   Berry,   i    Smed.  &   M.  public  notice  of  the  times  and  places 
(Miss.)  325.  of   their   meetings,    so   that  creditors 

After  Lapse  of  Term.  —  A  report  can-  have   had   no  opportunity  to  present 

not  be  excepted  to  after  the  lapse  of  their   claims;     *    *    *    it  cannot  re- 

the  term  at    which   it   was   returned,  quire  argument  to  prove  that  it  is  the 

Chewning  v.  Peck,  6  How.  (Miss.)  524.  duty  of  the  court  of  probate  lo  reject 

8.  '*  It  is  possible  that  there  may  be  their  doings.'*     Peck   v.   Sturges,    11 

such  misconduct  and  illegality  in  the  Conn.  422. 

action  of  the  commissioners  as  to  Where  the  statute  requires  the  corn- 
make  it  incumbent  on  the  court  of  pro-  missioners  to  make  known  the  times 
bate  to  order  a  hearing  on  the  question  and  places  of  their  meetings  by  caus- 
of  accepting  the  report."  Bailey  v,  ing  notices  to  be  posted  and  published. 
Whitman,  49  Conn.  81.  a  creditor  cannot  have  their  report  set 

4.  Peck  V.  Sturges,  ii  Conn.  420.  aside  on  the  ground  that  no  notice  was 

6.  Peck   V.   Sturges,    11   Conn.  422;  given  except  by  publishing,  unless  he 

Barnes  v.  Mowry,  11  R.  I.  421.  avers  that  in  fact  he  had  no  knowledge 

**  If  the  probate  court  refuse  to  ac-  of   the   publication,   since   if    he    had 

cept  a  report  of  commissioners  which  actual   knowledge   he  was  not  preju- 

is  regular  and  legal,  they  may  doubt-  diced   by  the  failure  to  post  notices, 

less  be  compelled  to  do  so  by  some  Saunders  v.  Planters  Bank,  2  Smed.  & 

appropriate  proceeding."     Hodges  v,  M.  (Miss.)  306. 

Thacher,  23  Vt.  455.  7.  Bailey  v.  Whitman,  49  Conn.  81; 

6,  Bailey  v.  Whitman,  49  Conn.  81;  Olmstead's    Appeal,     43    Conn.    116; 

Stoddard  v,   Moulthrop,  9  Conn.  502,  Hotchkiss    v.    Beach,    10  Conn.    232; 

and   Sturges   v.    Peck,    12  Conn.  139,  Greenwood  z/.   McGilvray,    120  Mass. 

where  one  of  the  commissioners  was  516;  Streeter  v.    Paton,  7  Mich.  347; 

disqualified  on  the  ground  of  relation-  Clark  v.  Davis,  32  Mich.   154;  Barnes 

ship  between  him  and  a  creditor  of  the  v,    Mowry,    11    R.    I.   420;   Yeaw  7. 

estate;    Fairbanks's    Appeal,    2    Root  Searle,  2  R.  I.  169;  Hodges  t/.  Thacher, 

(Conn.)  386;    Lyon   v,    Lyon,  2    Root  23  Vt.  455. 

(Conn.)  203,   and    English   v.   Smith,  "  The  court  of  probate  has  no  power 

13  Conn.  221,  where  the  commissioners  to  expunge   the  claim  of  a    creditor 

were  disqualified    on   the    ground  of  from    the    report    of    commissioners. 
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k.  Extension  of  Time  for  Presenting  Claims  —  Open- 
ing COxMMlSSION  —  statutory  Authority.  —  The  probate  court  is 
usually  authorized  by  statute  to  extend  the  time  originally  limited 
for  presenting  claims  and  to  open  or  renew  the  commission  for 
that  purpose,  for  good  and  sufficient  cause.*  This  provision 
gives  to  the  court  a  large  discretion  in  that  behalf.* 

Time  for  Application.  —  The  commission  may  be  opened  or  renewed 
even  after  the  return  and  acceptance  of  the  report  of  the  com- 
missioners,* upon  application  made  prior  to  an  order  of  distri- 

*    *    *     He  has  no  power  but  to  strike  overruling    Hotchkiss    v.     Beach,     lo 

rhe  average  upon  the  debts  found  by  Conn.  232. 

the  commissioners  according    to    the  1.  Deming's  Appeal,  34  Conn.  201; 

amount  of   the   estate."      Findlay   v.  Davis's  Appeal,  39  Conn.  395,  holding 

Hosmer,  2  Conn.  354.  that  one  whom  the  administrator  knew 

The  statute '*  confers  no  jurisdiction  to   be   a  claimant,   and    to   whom  no 

upon  the  court  of  probate  to  determine  notice  of  ihe  meetings  of  the  commis- 

whether  the  commissioners  did  right  sioners  was  given,  had  good  cause  to 

or  wrong  in  allowing  or  rejecting  any  ask  for  an  extension  of  time, 

claim  presented  10  them,  nor  can  the  After  the   commissioners  have  im- 

court  for  any  such  cause  reject  their  properly  allowed  a  claim  and  reported 

report."     Bennett's  Appeal,  33  Conn,  it  as  justly  due,  it  is  doubtful  if  the 

215.  commission  can  be  opened  to  retry  the 

Addition  of  Interest. —  In  Connecticut  claim  in  order   to  get    it  disallowed, 

it  was  held  that  in   making  an  order  Weed  v.  Grant,  30  Conn.  74,  where  on 

for  payment  of  a  dividend  on  settle-  a  bill  in  equity  by  the  administrator 

ment  of   the  administrator's  account  the  creditor  was  enjoined  from  prose- 

ihe  court  will  not  add  to  an  allowed  cuting  a  suit  on   the  administration 

claim    the    interest    accruing   thereon  bond  for  failure  to  pay  a  claim  which 

from  the  time  when  the  commission-  had  been  thus  allowed  and   reported 

er's  report  was  returned  to  the  time  of  by  the  commissioners  without  knowl- 

passing  the  order.     Camp  v.  Grant,  21  edge  by  them  or  by  the  administrator 

Conn.  41.  of  the  fact  that  the  claim  had  after  pre- 

In  Massachusetts  the   probate  court  sentation  been  paid  by  a  surety  of  the 

may  allow  interest  on  the  claims  up  to  debtor. 

the  time  of  the  decree  of  distribution  2.  Towie     v.     Bannister,    16    Pick, 

when   it  is  found  that  the  assets  are  (Mass.)  257;  Walker  z'.  Lyman,  6  Pick, 

sufficient  to  pay  the  debts  with  inter-  (Mass.)  458.     That  it    is  the  positive 

est.     Bowers  v.  Hammond,  139  Mass.  duty  of  the  court  to  extend  the  com- 

360;  Williams   v,    American   Bank,   4  mission  upon  sufficient  cause  shown, 

Met.  (Mass.)  317.  though  the  language  of  the  statute  be 

Qnalification  of  Rule.  —  The  probate  only  permissive,  see  Bufford  z/.  John- 
court  has  power  to  order  that  no  divi-  son,  34  N.  H.  489,  where  it  was  held  to 
dend  be  paid  when  a  debt  allowed  by  be  reversible  error  to  refuse  to  open  a 
the  commissioners  has  subsequently  commission  for  the  benefit  of  a  creditor 
been  paid  by  the  appropriation  of  col-  who  failed  to  present  his  claim  because 
lateral  security.  Peck  v.  Harrison,  23  he  had  no  actual  notice  or  knowledge 
Conn.  118,  where  it  was  said  that  of  the  existence  of  the  commission. 
**  when  the  court  inquired  into  this  Compare  Timothy  v.  Farr.  42  Vt.  46. 
matter  it  did  not  at  all  interfere  with  Mandamus. —  Under  a  statute  pro  vid- 
the  doings  of  the  commissioners."  ing  that  the  probate  court  "  may  "  ex- 

The  probate  court  may  go  behind  the  lend  the  lime,  etc.,  it  was  held  that 

report   of   commissioners   and   decree  the  extension  of  time  was  discretionary 

priorities  between  classes  of  creditors  and  not  enforceable    by    mandamus, 

whose  claims  are  allowed,  where  such  People  v.  Probate  Judge,  16  Mich.  204. 

priorities  are    founded    on   clear,   de-  3.  Davis's  Appeal,   39    Conn.    395; 

finable,  and  specific  equitable  rights.  Towle  v.  Bannister,   16  Pick.  (Mass.) 

Vail's  Appeal,  37  Conn.  i%s^  foiloioini^  255;  Heavenrich  v.  Nichols,  113  Mich. 

Ashmead's  Appeal,  27  Conn.  241,  and  508;  Parker  v.  Gregg,  23  N.  H.  416, 
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bution,*  but  not  after  the  maximum  statutory  period  for  the 
exhibition  of  claims  has  expired.* 

Application  —  By  Whom  Made.  —  The  application  for  extension  is 
most  commonly  made  by  a  creditor  of  the  estate,^  and  any  num- 
ber of  creditors  may  join  in  it."* 

Notice  and  Hearing.  —  Notice  of  the  application  must  be  given' 
unless  it  is  to  be  granted  as  a  matter  of  absolute  right,®  and  the 
personal  representative  or  any  other  person  interested  has  a  right 
to  appear  and  oppose  it.^ 

Order  of  Court.  —  When  the  time  is  thus  extended  it  is  not  neces- 
sary to  reappoint  the  commissioners  or  expressly  to  renew  their 
powers,®  but  the  order  should  specify  the  creditors  for  whose 
benefit  the  time  is  extended,*  unless  by  statute  the  extension 
inures  to  the  benefit  of  all.'® 

/.  Order  to  Pay  Dividends,  and  Enforcement  Thereof 

—  Order  to  Pay.  —  When  the  claims  have  been  finally  adjudicated 
by  the  court  or  the  report  of  the  commissioners  has  been 
accepted,  the  statutes  provide  for  an  order  of  distribution  pro 

holding  that  the  probate  court  may  va  8.  Under  a   statute   authorizing  an 

caie  the  order  accepting  the  report.  extension  of  time  at  the  instance  of  a 

A   claim   cannot   be    presented  and  **  creditor  ''  it  cannot  be  extended  on 

allowed    after    the    commission     has  the   application   of  an  heir,  so   as  to 

expired  and   the  commissioners  have  allow  him  to  contest  a  creditor's  claim, 

reported,    unless    the    commission    is  Graves  v.  Graves,  58  N.  H.  24. 
renewed.      McGee    v,    McDonald,   66         A  person  whose  claim  has  been  dis- 

Mich.  628.  allowed    upon  an    unauthorized    pre- 

Where   the   statute    authorizes    the  sentation  is  *' a  creditor  who  has  failed 

court  to  open  and  renew  the  commis-  to  present  his  claim  "  within  the  mean- 

sion   for  any   length  of  time  not  ex-  ing  of  the  statute.     Whitcomb  v.  Dav- 

ceeding  a  certain  period  from  the  date  enport,  63  Vt.  656. 
originally  appointed  for  the  report  of        The    merits  of    a  claim    cannot  be 

the    commissioners,     it     may    do    so  considered  on  an  application   by   the 

though   the    time  first  fixed    for  their  claimant  to    revive    the    commission, 

report  has  expired  without  the  filing  of  Hart  v.  Circuit  Judge,  56  Mich.  592. 
a  report.     Saunders  v.  Planters  Bank,        Avorments  of  Petition.  —  Where   the 

2  Smed.  &  M.  (Miss.)  287.  petition  to  open  the  commission  must 

At  Subfoqaent  Term.  —  In  Mississippi  be  filed  within  a  prescribed  time  the 
it  was  held   that  a  commission  of  in-  petition  itself  need  not  aver  that  it  was 
solvency  could  not  be  reopened  for  any  filed  within  the  required  time.     Whit- 
cause  at  a  term  subsequent  to  that  at  comb  v.  Davenport,  63  Vt.  656. 
which  the  commissioners  made  their        4.  Timothy  v.  Farr,  42  Vt.  43. 
final  report,  unless  the  former  orders        5.  See  Gen.  Stat.   Connecticut^  §  566. 
of  the  court  were  absolutely  null  and  Contra^  Parker  v.  Gregg,  23  N.  H.  416. 
void.     Hemphill  v.  Former,  11  Smed.  where  the  court  said  that**  in  practice 
&  M.  (Miss.)  344.;  Chewning  v.  Peck,  6  notice   is   nor  usually  given,  and   we 
How.  (Miss.)  524:    Smith  v.   Berry,  i  are  of  opinion  that  the  order  was  duly 
Smed.    &  M.   (Miss.)  321;  Herring   v.  and  regularly  made  without  notice." 
WeJlons,    5   Smed.  &    M.  (Miss.)  354;        6.  Heavenrich  v,  Nichols,  113  Mich. 
Hooker  v.    Hooker,    to  Smed.    &   M.  508. 

(Miss.)  $99;    Dahlgren   v,    Duncan,   7        7.  McGee    v.    McDonald,    66    Mich. 

Smed.  &  M.  (Miss.)  280;  Addison  v.  630. 
Eld  ridge,  I  Smed.  &  M.  (Miss.)  510.  8.  Davis's  Appeal,  39  Conn.  395.   See 

1.  Towle  V,  Bannister,  16  Pick,  also  Providence  Steam  Carpet  Beating 
(Mass.)  255.  Co.  V.  Hazard,  20  R.  I.  131. 

2.  Lockwood  v    Reynolds,  16  Conn.        9.  Timothy  v.  Farr,  42  Vt.  43. 
303,  '  10.  Tredway  v.  Allen,  20  Wis.  475. 
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rata  among  the  creditors,  which  usually  follows  an  accounting  by 
the  executor  or  administrator,*  and  it  is  the  duty  of  the  latter  to 
apply  to  the  court  for  such  an  order.* 

BnforMmeot  of  Order.  —  For  failure  to  pay  in  obedience  to  an  order 
of  the  court  an  action  may  be  brought  on  the  administration 
bond'  or  upon  the  order  as  a  judgment,^  or  the  creditor  may 
resort  to  other  and  more  summary  remedie^i  prescribed  by  statute 
for  the  enforcement  of  orders  of  distribution  to  creditors.* 

w.  Appeal  and  Error  — (i)  Appealable  Orders  a?id Decrees 
and  Appealable  Interest  —  (a)  In  General.  —  The  right  of  appeal 
being  entirely  statutory,  the  decisions  upon  the  appealability  of 
orders  and  decrees  in  insolvent  proceedings  and  as  to  what 
constitutes   an   appealable  interest  are  not  uniform.      In  some 

1.  Bowers  v.  Hammond,  139  Mass.  "  If  U  appear  that  the  assets  exceed 

363;  Probate  Judge  V.  Couch,  59  N.  H.  the   debts   the   estate   is  to  be  settled 

39;  Adams   v,   Barrett,   2   N.  H,  374;  upon  the  same  principles  as  if  no  rep- 

Soivles  V,  Quinn,  61  Vt.  354;  Orange  resentation   of   insolvency  bad    been 

County  Bank  v.  Kidder,  20  Vt.  519.  made."     Bovvers    v.    fiammond,    139 

*' The  decree  of  distribution    *    *    *  Mass.  363,  «/t/i^  Greenwood  v.  McGil- 

asually  follows  very  speedily  the  re*  vray,    X20   Mass,  516,   Pub.  Stat.,  c. 

turn    of    the    report."      Williams    v.  137. 1  18. 

American  Bank.  4  Met.  (Mass.)  317.  2.  Probate  Ct.  v,  Carr,  20  R»  I.  593, 

In  Probate  Ct.  v,  Kent,  49  Vi.  388,  citing  Rowland  v,  Isaacs,  15  Conn.  122, 

the  court  said  that  under  the  Vermont  and  Davenport  v,  Richards.  16  Conn, 

statute,  "  before  a  creditor  having  a  310.     But  r<7//</ar<  Probate  Ct.  t^,  Kent, 

cUim  allowed  against  an  estate  can  49  Vt.  388. 

pursue  the  administrator  or  executor  8.  Probate  Judge  v.  Couch,  59  N.  H. 

individually  or  on  his  official  bond  to  39:  Ordinary  v,  Cooley,   30  N.  J.  L, 

secure    payment    of    such    claim,   he  271;  Probate  Ct.  v,  Vandn^er,  13  Vt. 

must  have  procured  a  decree  of  the  135,  holding  that  the  6nal  allowance  of 

probate  court  in   which  the  estate  is  the  administrator's  account  in  which 

being  settled,    ordering  the  payment  the  dividend  on  the  debts  is  credited 

of  his  claim  or  some  portion  of  it."  to  him   may  be  deemed  an  order  o£ 

The  administrator  "  has  no  right  to  distribution  to  creditors, 

pay  any  claims  allowed  by  the  com-  For  the   pleading  and    practice    in 

missioners,  except  at  his  peril,  until  actions  on  administration   bonds  s«e 

ordered  to  do  so  by  the  probate  court,  generally  article  Executors  and  Ad- 

and  after  that  court  has  found  funds  ministrators,  vol.  8,  p.  717. 

in  his  hands  by  the  settlement  of  his  Failure  to  comply  with  an  order  of 

account  with  which  to  make  such  pay-  pay  is  a  breach  of  the  condition  in  the 

ment."     Riley    v,    Mclnlear,    61    Vt.  bond  which  requires  a  full  and  con)« 

260.  plete  administration  according  to  law; 

On  the  settlement  of  the  accounts  of  but  it  is  not  a  breach  of  the  condition 

the    executor    or    administrator    the  requiring  distribution  of  the  residue 

court  must  decree  to  each  creditor  his  found  remaining  upon  an  accounting, 

proportion  of  the  moneys  found  due  Hence,  in  an  action  on  the  bond,  if  the 

from   the  administrator,    reserving  a  breach  of  the  latter  condition  is  the 

ratable    proportion    for   such   claims  only  breach  assigned  there  can  be  no 

as  may  be  contested  and  undecided,  recovery.    Ordinary  v,  Cooley,  30  N. 

Civ.  Code  Ala.,  §§  315.  3^6:  Eubank  J.  L.  271. 

V,  Clark.  78  Ala.  83,  4.  Sowles    v,    Quinn,    61    Vt.    354; 

*' The  probate  court  has  no  authority  Orange  County  Bank  v.   Kidder,  20 

over  the  claims.    ♦    *    *    All  that  the  Vt.  519;  Atherton  v.  Flagg,  2  D.  Chip, 

probate  court  can  do  is  to  order  divi-  (Vc.)  61. 

dends  made  from  time  to  time  among  5.  In  Xississippi    the   creditor  may 

those  whose  claims  are  allowed  until  hai^e  execution  against  the  executor 

all  are   paid."      Clark   v,   Davis.   32  or  administrator  and  the  sureties  on 

Mich,  154.  bis  bond.    Annot.  Code  Miss.,  g  1944. 
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instances  the  question  is  determined  by  general  provisions  defin- 
ing appealable  orders  and  appealable  interests,*  and  in  others  the 
statutes  make  specific  provision  in  that  regard. 

(b)  Order  on  Application  to  Settle  Estate  as  Insolvent  —  It  has  been  held 
that  an  order  appointing  commissioners  is  appealable,*  and  on 
the  other  hand  that  it  is  not.'  If  the  court  refuses  to  act  upon 
the  representation  of  insolvency,*  or  refuses  to  declare  the  estate 
insolvent,*  the  administrator  may  appeal. 

(o)  Allowanoe  or  Disallowance  of  Claims  —  By  Probate  Court. —  In  Ala* 
bama,  where  the  validity  of  claims  is  tried  by  the  probate  court 
and  not  by  commissioners,  the  judgment  allowing  or  rejecting  a 
claim  is  appealable.* 

By  Commissioners.  —  The  decision  of  commissioners  allowing  or 
rejecting  a  claim  is  always  appealable  by  proper  parties  for  a 
trial  de  novo,** 

Where  the  claim  is  allowed  an  appeal  may  be  taken  by  the 
administrator.®   Usually  any  other  creditor*  or  an  heir,  distribu- 

1.  Thus  in  Vermont  a  statute  pro<  probate  court  upon  any  issue  as  to  the 
viding  that  "  any  person  interested  in  allowance  of  any  claim  against  an  in- 
any  order,  sentence,  decree,  or  denial  soWente  state.  Civ.  Code  Ala.,  §  458, 
of  any  probate  court,  who  considers  subdi^r.  6.  A  trial  on  appeal  in  the 
himself  injured  thereby,  may  appeal  Circuit  Court  is  not  de  fun>o^  but  is 
therefrom  to  the  County  Court  "  was  to  be  had  on  a  certified  transcript  of  the 
construed  to  allow  appeals  only  from  proceedings  in  the  probate  court, 
such  orders,  etc.,  as  make  a  final  dis-  Nooe  v.  Garner,  70  Ala.  443.  A  judg- 
position  of  the  subject-matter  before  raent  rejecting  a  claim,  even  where  no 
the  probate  court.  Timothy  it,  Farr,  issue  was  directed  or  made,  was  held 
42  Vt.  43.  to  be  a  final  judgment  within  the  mean- 

2.  Pierce  v,   Allen,    12   R.    I.    510,  ing  of  an  earlier  statute  and  the  sub- 
where  the  court  said  that  no  doubt  an  ject  of    a   writ  of    error.      Bartol   v,  I 
appeal   lies.      See  also   McGowan    v.  Calvert,  21  Ala.  42;   McNeil  v,  Macon,                    : 
Peabody,  20  R.  I.  582.  20  Ala.  772. 

In  Alabama*'  a  writ  of  error  does  not  7.  See  the  cases  cited  in  the  follow- 

lie  to  reverse  a  decree  of  insolvency  ing  notes. 

until  a  final  decree  of  settlement  has  8.  Woodbury's  Appeal.  70  Conn.  457. 

been   rendered.',  unless  an   issue  has  Appeal  as  Sapenedeas.  —  The  allow- 

been   made   up  and  tried."     Hine  v.  ance  of  a  claim   is  vacated  by  an  ap- 

Hussey,  45  Ala.  515,  citing  Black  v.  peal.     Probate  Ct.  v.  Gleed,  35  Vt.  24. 

Black,  20  Ala.  401.  9.  Saunders   v.  Denison,    20    Conn. 

8.  Putney  v.  Fletcher,  140  Mass.  596,  521,  holding  that  after  appeal  by 
where  an  appeal  by  a  creditor  was  dis-  another  creditor  duly  taken  and  en- 
missed  and  the  court  said:  '*  No  person  tered,  his  interest  was  not  extinguished 
can  be  said  to  be  aggrieved  by  such  by  a  tender  to  him  by  the  administra- 
action.  It  is  merely  a  mode  of  ascer-  tor  of  the  amount  of  his  claim.  Chap- 
taining  the  amount  of  the  debts  due  man  v.  Haley,  43  N.  H.  300. 
from  the  estate.  The  validity  of  any  Where  the  Claim  Is  Partly  Allowed  and 
creditor's  claim  is  in  no  wise  affected.'*  Partly  Rejected,  and  another  creditor 
Citing  Greenwood  v,  McGilvray,  120  appeals,  the  entire  claim  may  be  ex- 
Mass.  516  amined  and   allowed   on   the  appeal.                   j 

4.  Bucknam  v,  Phelps,  6  Mass.  448,  Fourth  Ecclesiastical  Soc.  v,  Mather.                   | 

cited    with     approval     in     Putney    v,  15  Conn.  588. 

Fletcher,  T40  Mass.  596.  Stay  of  Creditor's  Appeal.  —  In  Farr  v. 

6.  Feagan  v.  Kendall,  43  Ala.  628.  Williams,  47   N.   H.    560,  an   alleged 

6.  In  ^Jabama  an  appeal  lies  to  the  creditor  appealed  from  the  allowance 

Circuit  Court  or  to  the  Supreme  Court  of  the  claim  of  another  creditor.     But 

from  any  judgment  or  decree  of  the  the  administrator  appealed   from  the 
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tee,  legatee,  or  devisee  may  also  appeal;*  but   in   some  states 

his  right  of  appeal  is  contingent  on  the  failure  of  the  administra- 
tor to  appeal.*     The  decedent's  grantee  of  land  has  not  in  that 

capacity  an  appealable  interest  in  the  allowance  of  a  creditor's 
claim.' 

Where  the  claim  is  disallowed  the  creditor  may  appeal,*  but 

allowance  of  the  claim  of  the  appealing  521;  Rich  v.  Eldredge,  42  N.  H.  246; 

creditor,  and  the  appeal  of  the  latier  Cook  v.  Bennett,  51  N.  H.  85     Foster 

was  stayed  to  await  the  result  of  the  v.  Clark,  61   N.   H.   2g,  holding   that 

administrator's  appeal,  which    would  such  creditor  is   not  deprived  of   his 

determine  whether  the  other  appellant  right  of  appeal  though  his  claim  was 

bad  an  appealable  interest.  rejected  because  he  refused  to  testify 

1.  Jacobs  V.  Jacobs,  no  Mass.  230,  in  its  support. 

citing    the   Massachusetts    statute    ex-         A  claimant  may  appeal  from  the  dis- 

pressly  allowing  an   appeal   by  such  allowance  of  a  claim  without  disturb- 

parties.  ing  the  action  of  the  commissioners  in 

The  allowance  of  an  appeal  is  not  allowing   another  distinct    and    inde- 

conclusive  upon   the  question  of  ap-  pendent     claim     presented     by    him. 

pealable  interest  in  the  appellant:  the  Scutt's  Appeal,  46  Conn.  38. 
appellate  court  may  inquire  and  decide         In  Capehart  v  Logan,  20  Minn.  442, 

whether    he    belongs    to    one  of  the  it  was  held  that  where  a  claim  is  single 

classes    enumerated    in    the    statute,  in  iis  character,  though  consisting  of 

Gilbert  v.  Howe,  47  Vt.  402.  several  items,  and  the  commissioners 

The  Administrator  of  an  Heir  has  the  allow  part  and  disallow  part,  the  claim- 
same  right  of  appeal  as  the  heir  would  ant's  appeal  must  be  taken  from  the 
have  if  living.  Arnold  «/.  Btooks,  36  decision  of  the  entire  claim  and  is 
Vt.  204.  fatally  defective  if  confined  to  the  part 

2.  Thus  in  Michigan^  when  an  exec-  of  the  decision  disallowing  the  claim, 
utor  or  administrator  declines  to  ap-  Where  the  CommiMion  Is  Opened  after 
peal  from  the  decision  of  the  commis-  report  of  the  commissioners,  and  a 
sioners,  any  person  interested  in  the  warrant  extending  the  time  is  com- 
estate  as  creditor,  devisee,  legatee,  or  mitted  to  them,  and  they  make  a 
heir,  or  any  surety  or  sureties  on  second  report  on  claims  presented  pur- 
the  administration  bond,  may  appeal,  suant  to  the  extension,  a  creditor  whose 
Comp.  Laws  Mich.,  §  9395.  There  is  claim  was  disallowed  in  the  first  pro- 
a  similar  statute  in  Vermont^  cited  in  ceedlng  and  not  presented  on  the 
Gilbert  v.  Howe,  47  Vt.  402.  second   may  appeal  within  the  statu- 

The  right  of  appeal  by  others  than  tory   period,  computed   from  the  last 

the  personal  representative  is  liberally  report.     Merriam  v.  Leonard,  6  Cush. 

construed,  and   if   the   probate  judge  (Mass.)  151. 

allows  such  appeal  he  thereby  finds  as        Who  Is  Not  a  Creditor.  —  An  indorser 

a  fact  that  the  personal  representative  of  a  note  presented   by  the  indorsee 

declined  to  appeal.     Crouch  v.  Circuit  cannot  appeal  from  a  decision  disallow- 

Judges,  52  Mich.  596.     And  in  Hobart  ing  it.     Foss  v.   Lord,  59  N.  H.  529, 

V,  Herrick,  28  Vt.  627,  it  was  said  that  where   the  court  said;  '*  Even  if  the 

the   declination   of   the   administrator  disallowance  of  the  note  by  the  com- 

would  probably  be  inferred  if  no  claim  missioner  revested  its  ownership  in  the 

to   prosecute   an    appeal    in    his  own  plaintiff,  he  has  no  right  to  appeal,  be- 

behalf  should  be  interposed.  cause  he   was  not  a  creditor  when  it 

On  appeal  by  an  heir  he  may  con-  was  presented  to  the  commissioner, 
duct  the  proceedings  on  appeal  in  the  and  its  disallowance  was  not  a  decision 
name  of  the  administrator  and  have  on  a  claim  by  him  exhibited.  His 
the  management  and  control  of  the  claim  must  have  been  in  existence, 
defense,  and  the  administrator  not  ap-  capable  of  being  exhibited  during  the 
pealing  has  no  right  to  interfere.  King  life  of  the  commission,  and  not  subse- 
ts. Gridley  69  Mich.  84.  See  also  quently  created  by  operation  of  law 
Chapman  v.  Haley,  43  N.  H.  300.  upon   the  acceptance  of  the  commis- 

8.  Matthews  v.   Hutchins,  68  N.  H.  sioner's    report    and     the    failure    of 


ft 


412.  another  party  to  appeal.' 

4.  Saunders  v,    Denison,   20  Conn.        Appeal  by  Assignee.  —  In   Amory   v, 
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the  administrator  cannot  appeal.^ 

Appeals  must  be  taken  directly  from  the  doings  of  the  commis* 
sioners,  not  from  the  decree  of  the  court  of  probate  accepting 
their  report,^  although  the  decision  of  the  commissioners  may 
not  be  appealable  until  after  the  acceptance  of  the  report.'  And 
a  single  appeal  cannot  be  taken  from  the  allowance  of  claims  of 
different  creditors;  each  allowance  is  regarded  as  a  separate  judg- 
ment.'* 

(d)  Order  Aooepting  or  BejMting  ConunisBioneri'  Beport.  —  An  order  or 
decree  accepting  the  report  of  commissioners  is  appealable,^  not 
for  the  purpose  of  reviewing  the  allowance  or  disallowance  of 
particular  claims,*  but  for  errors  or  irregularities  affecting  the 
entire  report.^  But  a  refusal  to  accept  the  report  has  been  held 
not  appealable.® 

Greer,  58  Vt.  58,  it  was  held  that  where  inff  to  the  practice  in  New  Hampshire 

a  claim  is  presented    by  an  assignee  and  Massachusetts  as  stated  in  Goodall 

thereof  an   appeal  from  its  disallow-  v.   Harris,  20  N.  H.  363,  holding  also 

ance  should  be  taken  in  the  name  of  that  the  last  day  of  the  term  was  not 

the  original  owner.  to  be  counted  in  computing  ihe  time. 

1.  Woodburv's  Appeal,  70  Conn.  455.        Appeal  Delayed  by  Mistake,  Accident, 

2.  Moss's  Appeal,  36  Conn.  212;  Etc. —  In  New  Hampshire  it  has  been 
Olmstead's  Appeal,  43  Conn.  116;  Ben-  held  that  the  statute  authorizing  the 
ncit's  Appeal,  33  Conn.  214;  Law-  Superior  Court  to  allow  an  appeal  from 
rence's  Appeal,  49  Conn.  425;  Robin-  a  *' decision  of  rhe  judge  of  probate," 
son  V,  Robinson,  32  Vt.  738,  holding,  bv  a  party  who  was  prevented  without 
however,  that  "  in  these  proceedings  his  own  neglect  from  appealing  there- 
in the  probate  court  there  is  no  nicety  from  within  the  time  prescribed  by 
of  form,"  and  that  where  the  appellant  statute,  did  not  apply  to  the  decisions 
prayed  for  an  appeal  from  the  decree  of  commissioners  upon  insolvent  es- 
accepting  the  report  allowing  a  claim,  tales.  Hilton  v.  Wiggin,  46  N.  H.  120, 
but  at  the  same  lime  filed  bis  objec-  followed  in  Jones  v,  Martin,  67  N.  H. 
tions   to   the  claim,    the    appeal    was  334. 

regular,  since  it  sufficiently  appeared  In  Rhode  Island  a  statute  somewhat 

that  the  appeal  was  taken  from  the  de-  similar  in  effect  to  the  New  Hampshire 

cision  of  the  commissioners.  statute  above  mentioned  was  applied 

Contra    in   Rhode  Island  under    the  to    the    decisions    of    commissioners, 

statute  now  in  force.     Donnelly  v,  Mc-  Baker  v,  Hoxie,  20  R.  I,  331;  Harris  v, 

Nally,  19  R.  I.  665.    Barnes  v,  Mowry,  Earle,  (R.  I.  1889)  30  Atl.  Rep.  192. 

II  R.  I.  420,  and  Harris  v.  Angell,  16  4.  Harris  v.  Angell,  16  R.  I.  347,  de- 

R.  I.  347,  appeals  from  the  decisions  cided,  however,  under  a  statute  subse- 

of  commissioners,  were  decided  under  quently  repealed, 

a  statute  since  repealed.  6.  If    the    proceedings  of   comrois- 

8.  Thus   in    Connecticut  any   person  sioners  are  void  by  reason  of  their  dis- 

aggrieved  by  the  doings  of  the  commis-  qualification  on  the  ground  of  interest, 

sioners   may  appeal   to   the  Superior  a  creditor  may  appeal  from  a  decree 

Court  within  one  month  after  there-  accepting  their  report.  Sturges  v.  Peck, 

port  of  the  commissioners  is  accepted.  12    Conn.    139.    holding    that    it    was 

Gen.    Stat.   Conn.,   §  643;    Bailey   v,  immaterial  whether    the    decree  was 

Whitman.   49  Conn.  79,  holding  that  void  or  merely  erroneous.     Nor  is  it 

the  time  does  not  begin  to  run  upon  material  that  the  appellant's  claim  was 

the  mere  return  of  their  report  by  the  not  exhibited    to  the  commissioners, 

commissioners.  English  v.  Smith,  13  Conn.  22i. 

The  Last  Bay  of  the  Term  at  which  the  6.  See  supra^  p  996. 

report  is  accepted  is  the  day  when  the  7.  See  supra^  p.  996. 

decree  of   the   probate  court   is  con-  8.  Hodges  v,  Thacher,  23  Vl.  455, 

sidered  as  entered,  and    from   which  holding  that  such  refusal  is  not  a  fiaal 

the  time  of  appeal  is  computed,  accord-  decree. 
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AgalttBt  Ef  tatM. 


(•)  Order  on  Applioatioa  to  Opon  OommlMion  and  Eztond  Time.  —  The 
administrator  may  appeal  from  a  decree  opening  the  commission 
and  extending  the  time  for  presenting  claims,*  and  so  may  any 
other  person  interested  in  the  estate  and  aggrieved  by  such 
decree.*  A  creditor  may  appeal  from  a  denial  of  his  application 
to  open  the  commission  and  extend  the  time  for  presenting 
claims.* 

(2)  Taking  and  Perfecting  Appeal^  and  Proceedings  in  Appellate 
Court  — Notioe  of  Appeal.  —  If  notice  of  the  appeal  is  not  given  to 
the  adverse  party  as  required  by  statute  *  the  appeal  may  be  dis- 
missed *  or  the  appellate  court  may  make  an  order  for  some  suit- 
able service.* 

Appeal  Bond.  —  In  some  of  the  states  no  bond  is  required  on 
appeal  by  the  personal  representative  from  the  allowance  of  a 
claim,''  but  on  an  appeal  by  a  claimant  *  or  by  an  heir*  an  appeal 
bond  is  usually  requisite. *• 


1.  Lockwood  V,  Reynolds.  16  Conn. 
303:  Davis's  Appeal,  39  Conn.  395; 
Towle  V,  Bannister,  16  Pick.  (Mass.) 
355.  Contra^  Timothy  v,  Farr,  42  Vt, 
43,  holding:  that  an  order  reviewing  a 
commission  within  the  time  prescribed 
by  statute  is  strictly  interlocutory  and 
reviewable  only  on  appeal  from  the 
acceptance  of  the  commissioners'  re- 
port subsequently  made. 


not  within  the  jurisdiction.    Simpson 
V.  Mansfield,  etc.,  R.  Co.,  38  Mich.  626, 

5.  Rutland,  etc.,  R.  Co.  v.  Wales,  24 
Vt.  299. 

6.  Woodward  v.  Spear,  10  Vt.  420; 
Donovran's  Appeal,  40  Conn.  154.  See 
also  Jacobs  v,  Jacobs,  no  Mass.  229. 

7.  Winter  v.  Winter,  90  Mich.  197; 
Prescott  V,  Farmer,  59  N.  H.  90. 

8.  Where  the  statute  requires   that 


An  order  opening:  the  commission  on    on  appeal  from  the  disallowance  of  a 


the  ground  of  newly  discovered  assets, 
for  the  benefit  of  a  creditor  who  neg< 
lected  to  present  his  claim  in  time,  is 
appealable.  Ostrom  v.  Curtis,  i  Cush. 
(Mass.)  466,  holding,  however,  that 
such  order  is  not  open  to  review  on 


claim  a  bond  shall  be  given  by  the 
claimant,  ihe  appeal  will  be  dismissed 
if  the  bond  is  given  by  a  stranger. 
Matter  of  Dickinson,  2  Mich.  337. 

Form  of  Bond.  —  A  bond  on  appeal  by 
a  creditor  from  the  disallowance  of  his 


an   appeal   from  an  allowance  of  the    claim  is  sufficient  if  given  to  the  per- 


creditor*B  claim. 

8,  Deming's  Appeal,  34  Conn.  201. 

3.  Walker  v,  Lyman,  6  Pick.  (Mass.) 
458;  Hart  V,  Circuit  Judge,  56  Mich. 
592;  Bufford  V,  Johnson,  34  N.  H.  489; 
Whitcomb  v.  Davenport,  63  Vt.  656; 
Timothy  v,  Farr,  42  Vt.  43. 


sonal  representative  as  obligee  with- 
out naming  other  creditors  or  the  heirs 
at  law.  Home  Sav.  Bank  v,  Wayne 
Circuit  Judge,  1x3  Mich,  385;  Daniels 
V.  Stevens,  60  Mich.  219. 

9.  Form  of  Bond.—  Under  a  statute 
providing  that  on  an  appeal  by  an  heir 


4.  In  Xlfihigan  a  creditor  need  not  from  the  allowance  of  a  claim  a  bond 
give  to  other  creditors  notice  of  an  ap.  shall  be  given  to  secure  the  **  adverse 
peal  from  a  disallowance  of  his  claim,  party,"  a  bond  running  to  the  claim- 
where  the  probate  judge  does  not  di-  ant  as  obligee  is  sufficient  to  confer  on 
rect  such  notice.     Home  Sav.  Bank  z^.  the  probate  court  jurisdiction   to  ai- 


Wayne  Circuit  Judge,  113  Mich.  385. 

The  statutory  authority  of  the  pro- 
bate court  to  determine  the  manner  in 


low  the  appeal.     King  v,  Gridley,  69 
Mich.  84. 
10.  Waiver. — Objection  for  failure  to 


which  notice  shall  be  given  includes    give  a  bond  or  for  a  defect  in  the  bond 


by  construction  the  naming  of  the 
officer  or  agent  of  a  corporation  ap- 
pellee, on  whom  service  shall  be  made 
when  that  service  is  practicable,  or 
the  prescribing  of  some  other  mode  of 
notification  when  officers  or  agents  are 


may  be  waived  by  the  appellee.  Rich 
V.  Eld  red  ge,  42  N.  H.  246;  Hobart  v, 
Herrick,  28  Vt.  630.  See  also  article 
Appeal  Bonds,  vol,  i,  p.  1000. 

Aotion  on  Bond.  —  On  appeal  from  the 
allowance    of    a    claim    the    appellee 


looa 
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nUng  Deolanition.  —  In  Neiv  Hampshire^  Massachusetts,  and  Ver- 
mont, on  appeal  from  the  allowance  or  disallowance  of  a  claim, 
the  claimant  is  required  to  file  a  declaration.*  In  Michigan 
there  is  usually  no  declaration  on  appeal,*  and  in  Connecticut  no 
formal  pleadings  are  necessary.* 

Proeeedingf  in  Appellate  Court.  —  Where  a  declaration  is  filed  it  opens 
the  way  for  all  the  pleadings  in  an  ordinary  suit;*  and  where 
none  is  filed  the  court  may  in  its  discretion  order  that  an  issue 
be  made  up.*     The  claim  tried  must  be  the  same  that  was  pre- 

rouBt  procure  an  affirmance  of  the  al-  putting  the  probate  claim  on  appeal 

lowance   before  he   can    maintain   an  in  the  form  of  a  declaration,  but  the 

action   on   the  appeal  bond.     Probate  practice  is    not    necessary,    and    can 

Ci.  V.  GJced,  35  Vt.  24.  •  seldom  be  of  much  use."     Patrick  v. 

1.  Jacobs  V.  Jacobs,  no  Mass.  231;  Howard,  47  Mich.  42. 

Parker  v.  Gregg,  23  N.  H.  416;  Souhe-  If  no  new  issue  is  formed,  and  no 

gan   Nat.   Bank  v.  Wallace,  60  N.  H.  declaration  is  filed,  the  report  of  the 

354.  commissioners  setting  forth  the  nature 

In  Cutting  v,  Ellis,  67  Vt.  70,   the  of  the  claim  stands  as  the  declaration 

court  said  that  the  claimant"  may  join  in  the  case.     White  v.  Allen.  18  Mich, 

in  his  declaration  as  many  counts  as  194. 

he  has  causes  of  action.  Adams  v,  3.  No  formal  pleadings  are  necessary 
Corbin,  3  Vt.  373;  Abbott  v.  Keith,  11  in  the  Superior  Court  on  appeal  from 
Vc.  525.  When  a  claimant  appeals  the  doings  of  commissioners.  Tolles's 
from  the  disallowance  of  his  claim  by  Appeal,  54  Conn.  521,  where  the  court 
commissioners,  it  is  his  duty  to  file  his  said  that  **  an  appeal  from  the  allow- 
declaration  in  the  probate  court,  ance  or  the  disallowance  of  a  claim  by 
*  *  *  If  he  omits  to  file  a  declara-  the  commissioners  carries  the  case 
tion  in  that  court,  he  may,  by  leave  of  into  the  appellate  court  precisely  as  it 
court,  file  it  in  the  County  Court,  stood  before  the  commissioners,"  and 
Francis  v.  Lathrope,  2  Tyler  (Vt.)  372.  that  "  on  such  an  appeal  there  is  no 
When  a  declaration  filed  in  the  probate  propriety  in  the  app>ellant  filing  any 
court  does  not  correctly  set  forth  the  reason  of  appeal.  If  the  claim  as  pre- 
claimant*s  claim,  the  County  Court  sented  to  the  commissioners  does  not 
may  allow  him  to  amend;  and,  for  the  show  with  sufficient  definiteness  what 
purpose  of  setting  foith  his  claim  or  it  is,  the  other  party  can  move  for  a 
claims  in  proper  form,  he  may  join  the  bill  of  particulars;  but  this  bill  of  par- 
same  counts  and  causes  of  action  that  ticulars  does  not  become  itself  the 
he  could  have  joined  in  his  declaration  ground  of  any  new  or  different  plead- 
filed  in  the  probate  court.  *  »  *  ings.  *  «  *  We  do  not  intend  to 
Brown  v.  Brown,  66  Vt.  76."  say  that  any  formal  pleadings  that  the 

A  declaration  in  assumpsit  filed  in  parties  may  file  will  be  regarded  as 

the  probate  couri  may  be  amended  by  irregular  and  inadmissible.*' 

filing  a  declaration  in  account.     Leon-  4.  Tolles's  Appeal,  54  Conn.  523. 

ard  V,  Leonard,  67  Vt.  318.  6.  In  Miehigan    it    is    discretionary 

Objection  to  the  claimant's  right  to  with  the  court  whether  it  will  order  an 

appear  and  prosecute  the  claim  upon  issue   framed.     McGee   v.  McDonald, 

the   cause   of  action   set   forth  in  his  66   Mich.   628,    holding  also  that   the 

declaration  is  waived  by  pleading  the  statute  of  limitations  is  available  as  a 

general   issue.      Holdridge    v.    Hold-  defense  to  a  claim  without  the  framing 

rid^e,  53  Vt.  546.  of  an  issue. 

Waiver  of  Defects  in  Deelaration.  —  It  Where  no  formal  issue  is  made  the 

is  too  late  after  a  verdict  to  oljject  to  case  must  be  tried  in  the  same  manner 

defects  in  the  declaration  which  might  as  if  it  were  before  the  commissioneiB. 

have  been  cured  by  amendment  if  the  Hatheway's    Appeal,    52    Mich.    II3; 

objection  had  been  seasonably  taken.  Westra  v,  Westra,  loi  Mich.  526,  hold- 

Haverhill  Loan,  etc.,  Assoc,  v.  Cronin,  ing  that  under  the  statute  an  adminis- 

4  Allen  (Mass.)  141.  trator  is  not  required  to  give  notice  of 

2.  *'  There  may  be  no  objection  to  set-off    until   the   court   upon   motion 
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sented  to  the  commissioners/  and  either  party  has  a  right  to  a 
jury  trial  of  a  question  of  fact.* 

Judgment  of  Appellate  Court.  —  The  correct  form  of  judgment  on 
appeal  from  commissioners  is  an  adjudication  of  the  allowance  of 
the  claim  at  a  certain  sum,  or  a  disallowance,  and  not  a  judgment 
against  the  personal  representative  in  the  common-law  form.' 

Cofts  are  usually  allowed  to  a  claimant  who  procures  the  reversal 
of  a  decision  disallowing  his  claim,"*  and  where  the  amount 
allowed  by  the  commissioners  is  reduced,  the  executor  or  admin- 
istrator recovers  costs;  *  or  if  the  statute  permits  the  exercise  of 
discretion  the  costs  may  be  apportioned.® 

XIIL  Settlements  in  Chancery  at  Suit  of  Personal  Eepre- 

SENTATIVES,   CREDITORS,  LEGATEES,  OR  DISTRIBUTEES  —  1.   Inherent 

Chancery  Jurisdiction.  —  in  England,  prior  to  Lord  St.  I.eonards\s 
Act,^  it  was  the  established  practice  for  executors  or  administra- 
tors to  file  their  bills  in  the  chancery  court  and  have  the  estate 
of  the  decedent  administered  under  the  orders  and  decrees  of 
that  court.®  And  in  the  exercise  of  the  ordinary  chancery  juris- 
diction suits  were  constantly  entertained  in  behalf  of  legatees  and 

shall  order  him  to  do  so,  or  until  an  No  Ezecntion  Followi  the  Jndgment, 
issue  has  been  framed  which  precludes  and  its  utmost  effect  is  to  moJify  the 
any  claim  of  set-off.  list  of  claims  as  returned  by  the  com- 
'*  Appeals  from  commissioners  in  missioners  and  to  regulate  the  settle- 
probate  cases  are  altvays  at  issue,  and  ment  of  the  accounts  of  the  executor 
the  making  up  of  a  new  issue  in  the  or  administrator  in  the  probate  court. 
Circuit  Court  is  a  mere  matter  of  Du  Vivier  v.  Hopkins,  ii6  Mass. 
form   and  seldom   necessary    or    im-  127. 

portant.    A  direction  that  such  an  issue  4.  Adams  v,  Corbin,  3  Vt.  372. 

be  framed  need  not  delay  proceedings  5.  Phillips  v.  Bennett,  30  N.  H.  492; 

to  a  trial."    Torrey  v.  Judge,  38  Mich.  Drury  v.  Leland,  2  N,  H.  409. 

614.  6.  Hatch  V,  Hatch,  60  Vt.  f6o. 

1.  Souhegan  Nat.  Bank  v.  Wallace,  7.  22  &  23  Vict.,  c.  35. 

60  N.  H.  354;  Parker  v.  Gregg,  23  N.  8.  ZollickoflFer  v.   Seth,  44  Md.  359, 

H.  416.  where  the  court  said:  "  One  great  ob- 

"  The  case  made  before  the  commis-  ject  in    resorting  to  that  jurisdicu'on 

sioners    can    ne^er     be    enlarged    or  *    *    *     was  to  obtain  indemnity  and 

changed  on  appeal  unless  by  reductions  protection  against  all  future  liabilities 

or  immaterial  alterations,  and  no  claim  after  final  settlement.     The  creditors 

can  be  heard  that  was  not  passed  on  were  required  to  come  in  and  prove 

by   the   commissioners.**      Patrick   v,  their  claims  under  the  decree,  just  as 

Howard,  47    Mich.  42.     To  the  same  they  are  required  to  come  in  and  prove 

point  see  KroU  v.  Ten  Eyck,  48  Mich,  their  claims  under  the  notice  given  by 

230;  Hillebrandsz/.  Nibbelink,  4oMich.  the  executor  or  administrator  by  the 

646:  Comstock  V,  Smith,  26  Mich.  322;  order  of  the  Orphans'  Court,  in  our 

>\'hite  V,  Allen,  18  Mich.  194.  practice.     Those  failing  to  come  in  and 

2.  Lynde  v,  Davenport,  57  Vt.  597.  prove  their  claims  before  final  settle- 
8.  La  Roe  v,  Freeland,  8  Mich.  531,  ment  and  distribution  of  the  estate  lost 

where   the    court    said:    '*  A    formal  their  remedy  against  the  executor  or 

judgment   may   not   be   erroneous   in  administrator,  but  not  as  against  the 

law,  but  is  liable  to  misapprehension,  legatees  or  distributees." 

inasmuch  as  it  cannot  be  literally  en-  "  The  executor  might  have  his  ac- 

forced  according  to  its  terms."      See  counts  passed  by  the  ordinary,  but  the 

also  Tyler  v.   Gallop,   68    Mich.  185;  only  way  in  which  he  could  be  exoner- 

Vermont  University  v,  Baxter,  43  Vt,  aied  was  in  equity."     Pierce  v,  Allen, 

651.  12  R.  I.  510, 
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next  of  kin  against  the  personal  representative  for  the  recoven- 
of  legacies  or  distributive  shares,*  as  well  as  on  behalf  of  creditcr^ 
for  an  equitable  distribution  of  assets.* 

In  tha  United  Statei  the  probate  courts  of  the  several  states  posses: 
a  very  considerable  measure  of  the  powers  formerly  exercised  b^' 
the  Court  of  Chancery  and  the  ecclesiastical  courts  of  England  Jr. 
respect  of  the  settlement  of  decedents'  estates,  especially  where 
personal  assets  are  to  be  administered,*  and  although  the  original 
chancery  jurisdiction  as  it  was  formerly  exercised  in  England  is 
usually  declared  to  exist  concurrently  with  that  of  the  probate 
courts,^  the  rule  is  almost  universal  that  the  jurisdiction  will  not 
be  exercised  at  the  instance  of  the  personal  representative,  or  of 
creditors,  legatees,  or  distributees,  unless  some  special  circum- 
stances are  sho>^n  why  the  probate  court  cannot  afford  adequate 
remedy  in  the  premises;  and  more  particularly  where  the  estate 
is  already  in  process  of  settlement  in  the  probate  court.* 

1.  "  The  remedy  of  the  next  oi  kin  52;  Brice  v^  Taylor,  51  Ark.  75;  Flash 
for  the  recovery  of  a  distributive  share  v,  Gresham,  36  Ark.  529;  Mock  v. 
by  bill  in  equity  vvas  established  as  Pleasants,  34  Ark.  63*  Oliver  r.  Vance, 
early  as  the  reign  of  Charles  II."  Frey  34  Ark.  564,  Haag  z/.  Sparks,  27  Ark. 
V,  Demarest,  16  N.  J.  Eq.  238,  citing  504;  Freeman  v.  Reagan,  26  Ark.  373: 
Gibbons  v,  Daivley,  2  Ch.  Cas.  198;  Moren  v.  McCown.  23  Ark.  93. 
Pamplin  v.  Green,  2  Ch.  Cas.  95;  Mat-  California,  —  Auguisola  v,  Arnaz.  51 
thews  V.  Newby,  i  Vern.  133;  Howard  Cal.  435;  Clarke  v.  Perry,  5  Cal.  58. 
V,  Howard,  i  Vern.  134.  Colorado.  —  Liddicoat    v,   Treglown, 

2.  Frey  v.    Demarest,  16  N.  J.  Eq.  6  Colo  47. 

238;  Board  of  Public  Works  z/.  Colum-  Connecticut,  —  Weed    f.    Grant,    30 

bia  College,  17  Wall.  (U.  S.)  521,  where  Conn.  79;  Ashmead's  Appeal,  27  Conn, 

the  court   said:  "  In    England   courts  248;    Bailey   v.  Strong,    8   Conn.   281; 

of  chancery  took  jurisdiction  of  bills  Beach  v.  Norton,  9  Conn.  182,  a  bill  by 

against  executors  and  administrators  legatees. 

for  discovery  and  account  of   assets,  Florida. — Ritch  v.  Bellamy,  14  Fla. 

and  to  reach  property  applicable  to  the  537,    a  creditor's   bill;    Sanderson    v. 

payment  of  the  debts  of  deceased  per-  Sanderson,  17  Fla.  831,  a  bill  by  a  dis- 

sons,  not  merely  from  their  general  au-  tributee. 

thoriiy   over  trustees  and   trusts,  but  Georgia.  —  McCook  v.  Pond,  72  Ga. 

from  the  imperfect  and  defective  power  150:  AlcGowan  v.   Lufburrow,  82  Ga. 

of   the  ecclesiastical   courts.      Ii    was  523;  Johnson  v,  Holliday,  68  Ga.  81 ; 

sufficient  that  a  debt  existed  against  Miles  v.  Peabody,  64  Ga.  729;  Ashburn 

the  estate  of  a  decedent,  and  that  there  v.    Ashburn,    16   Ga.    213;    Walker  v. 

was  property  which  should  be  applied  Morris,  14  Ga.  323. 

to  its  payment,  to  justify  the  interpo-  Illinois.  —  In     general:    Eking    v. 

siiion  of  the  court."     See  also  ariicle  Biggsville  First  Nat.  Bank,  173  111.  368; 

Creditors'    Bills    and   Fraudulent  Goodman   v.    Kopperl,   169    111.    136: 

Conveyances,  vol.  5,  pp.  394,  419,  450,  Duval  v.  Duval,  153  111.  53;  Ames  v. 

509.  Ames,  148  111.  321;  Harding  v.  Shep- 

8.  Board  of  Public  Works  v.  Colum-  ard,   107  III.  264;    Grain  v.  Kennedy, 

bia  College,  17  Wall.  (U.  S.)  521.  85  III.  340;  Heustis  v.  Johnson,  84  III. 

4.  It  has  been  said  that "  the  juris-  61;  Freeland  v,  Dazey,  25  111.  294; 
diction  should  be  regarded  rather  as  Grattan  v.  Grattan,  18  111.  167;  Van- 
auxiliary  than  concurrent."  Chipman  syckle  v.  Richardson,  13  111.  171;  Arm- 
v.  Montgomery,  63  N.  Y.  236.  And  strong  v.  Cooper,  11  111.  560;  Wood  v. 
such  is  the  effect  of  many  of  the  cases  Johnson,  13  111.  App.  548. 

cited  in  the  next  note.  Creditors'   bills:   Goodman  v.  Kop- 

5.  Arizona,  —  Territory  v,  Forrest,  i  perl,  169  III.  136;  Hales  v.  Holland, 
Ariz.  49.  92  111.  494;    White  v.  Russell,  79  III. 

Arkansas^  — V9k%i^  v.  Ralph,  55  Ark.     155;    Harris  v.  Douglas,  64  111.   466; 
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What  Are  Spedal  Giremiuitaneef  justifying  resort  to  a  court  of  equity 
depends  largely  upon  the  extent  of  power  conferred  upon  the 
probate  courts  in  the  various  states,  and  cannot  be  defined  by 


Garvin  v.  Stewart,  59  111.  229;  Winslow 
V.  Leiand,  128  111.  304;  Blanchard  v, 
Williamson.  70  HI.  647;  Bromwell  v, 
Schubert,  54  111.  App.  674. 

Bill  by  personal  representative: 
Shepard  v.  Speer,  140  111.  238. 

Bill  by  legatee:  Epier  v.  Epier,  13 
III.  App.  472. 

Indiana,  —  Fickle  v,  Snepp,  97  Ind. 
293;  Martin  v.  Oensford,  3  Blackf. 
(Ind.)  295. 

Iowa,  —  Waples  v.  Marsh,  19  Iowa 
381. 

Kansas,  —  Rohrbaugh  v,  Hamblin, 
57  Kan.  393;  Matter  of  Hyde.  47  Kan. 
277;  Gafford  v.  Dickinson,  37  Kan.  287; 
Proctor  V.  Dicklow,  57  Kan.  119. 

Kentucky,  —  Jackson  v,  Bourbon 
Justices,  2  Bibb  (Ky.)  292;  Pilkington 
V.  Gaunt.  5  Dana  (Ky.)  410. 

Maryland,  —  Woods  v.  Fuller,  61  Md. 
457;  Crow  V.  Hubard,  62  Md.  560; 
Schaub  V.  Griffin,  84  Md.  557;  Garrison 
V.  Hill,  81  Md.  206;  Macgill  v.  Hyatt, 


New  Hampshire.  —  Walker  v,  Chee- 
ver,  35  N.  H.  345. 

New  Jersey.  —  Bird  v.  Hawkins,  (N. 
J.  1899)  42  All.  Rep.  588;  McMahon  v. 
Weart.  (N.  J.  1896)35  Atl.  Rep.  444; 
Rutherford  v.  Alyea,  54  N.  J.  Eq.  413; 
Suydam  v.  Bastedo,  40  N.  J.  E( 
433;  Matthews  v,  Hoagland, 
Eq.  455;  Tiius  V.  Hoagland, 
Eq.  298;  Decker  ik  Decker,  27  N. 
J.  Eq.  239;  Frey  v.   Demarest,   16  N. 


M.  J.  Eq. 
i.  48  N.  f. 
I.  39  N.  }. 


J.  Eq.  239;  Mallory  v.  Craige,  15  N.  J. 
Eq.  73;  Clarke  v.  Johnston,  to  N.  J. 
Eq.  287;  Holcombe  v.  Coryell,  10  N. 
J.  Eq.  392:  Van  Mater  v.  Sickler,  9 
N.  J.  Eq.  483;  Merselis  v.  Mead,  7  N. 
J.  Eq.  557;  Rickey  v.  Davis,  7  N.  J. 
Eq.  378;  Wilson  v.  Fisher,  5  N.  J.  Eq. 
493;  King  V.  Berry,  3  N.  J.  Eq.  44;  De- 
lany  v.  Noble,  3  N.  J.  Eq.  441;  Salter 
V.  Williamson,  2  N.  j.  Eq.  480. 

New  York. — In  general:  Hard  v, 
Ashley,  117  N.  Y.  606;  Chipman  v, 
Montgomery,   63   N.    Y.   221;    Hogan 


80  Md.  253;  Alexander  v.  Leakin,  72  v.  Kavanaugh,  138  N.  Y.  423;  Garlock 
Md.  199;  Koontz  v.  Koontz,  79  Md.  «\  Vandevort,  128  N.  Y.  374;  Matter  of 
357;  Davis  V.  Clabaugh,  30  Md.  508;    Wagner.  1 19  N.  Y.  36;  Matter  of  Rogers, 


Conway  v.  Green,  i  Har.  &  J.  (Md.) 
151;  Hammond  0.  Hammond,  2  Bland 
(Md.)  306;  Barnes  v.  Grain.  8  Gill  (Md.) 
391;  Hewitt's  Case,  3  Bland  (Md.)  184, 
Massachusetts,  —  Lenz  v.  Fresco tt, 
144  Mass.  505.  See  also  Gale  v.  Nick- 
erson,  151  Mass.  428;  Souihwick  v, 
Morrell,  121  Mass.  520;  Morgan  v, 
Rotch,  97  Mass.  396. 


153  N.  Y.  322;  Sanders  v.  Soutter,  126 
N.  Y.  193;  Haddow  v.  Lundy,  59  N.  Y. 
320;  Shorter  v.  Mackey,  13  N.  Y.  App. 
Div.  24;  Matthews  v,  Studley,  17  N.  Y. 
App.  Div.  303;  Morse  v.  Smith,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  385;  Blake 
V,  Barnes,  (Supm.  Ct.  Gen.  T.)  28  Abb. 
N.  Cas.  (N.  Y.)  401 ;  Douglas  v,  Yost.  64 
Hun  (N.  Y.)  155;    Fatman  v,  Fatman. 


Michigan, —  Wivk^Z^x    v.    Newland,     (C.  PI.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  149; 
44  Mich.  367;  Pal  ton  v.  Bostwick,  39     Matter  of   Barnes,  (Surrogate  Ct.)  25 


Mich.  218;  Kellogg  v.  Aldrich,  39 
Mich.  576;  Pitchers.  Douglas,  37  Mich. 
339;  People  V.  Circuit  Ct..   11    Mich. 

393. 
Minnesota.  —  Boltz    v,    Schutz,    61 

Minn.  444. 

Mississippi.  —  Walker    v.    State,    53 

Miss.  532;  Tell  City   Furniture  Co.  v. 

Stiles,  60  Miss.  855;  Smith  v.  Everett, 

50  Miss.  575;  Buie  v.  Pollock,  55  Miss.     (N.  Y.)  210. 

314;  Hargrove  v.  Baskin,  50  Miss.  194;        Suits    by   legatees   or   distributees: 

Woods  V.  Ridley,  27  Miss.  119;  Fouie     Pratt  v.  Roman  Catholic  Orphan  Asy- 

V,  McDonald,  27  Miss.  610;    Ragland    lum,  20  N.  Y.  App.  Div.  352;  Lewis  z'. 

V.  Green,  14  Smed.  &  M.  (Miss.)  194;     Maloney,  12  Hun  (N.  Y.)  207;  Hoyt  v. 


Misc.  (N.  Y.)  279;  Vanderveer  v.  Mc- 
Kane,  (Supm.  Ct.  Spec.  T.)  25  Abb.  N. 
Cas.  (N.  Y.)  105;  Fisher  v.  Hubbell,  7 
Lans.  (N.  Y.)  481;  Pail  v.  Kinney,  i 
Bradf.  (N.  Y.)  i;  M'Kay  v.  Green.  3 
Johns.  Ch.  (N.  Y.)  56;  Thompson  v. 
Brown,  4  Johns.  Ch.  (N.  Y.)  619; 
Seymour  v,  Seymour,  4  Johns.  Ch. 
(N.  Y.)  409;  Rogers  v.  King.  8  Paige 


McRea  v.  Walker,  4  How.  (Miss.)  455; 
Carmichael  v.  Browder,  3  How.  (Miss.) 
252. 

Missouri.  —  Bauer  v.  Gray,  18  Mo. 
App.  173,  and  numerous  cases 
cited. 


Hilton.  2  Edw.  (N.  Y.)  202. 

North  Carolina.  —  Haywood  v.  Hay- 
wood, 79  N.  Car.  42;  Wilson  v.  Bynum, 
92  N.  Car.  717;  Bratton  v,  Davidson, 
there    79  N.  Car.  423;  Hutchinson  v,  Roberts, 
67  N.  Car.  223;  Sprinkle  v.   Hutchia- 
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any  precise  rule.     Such  circumstances  have  been  held  to  exist 
where,  in  order  to  make  a  final  settlement  of  an  estate,  it  is  nec- 

son,  66  N.  Car.  450;  Moore  v.  Miller,  able  to  subject  ihe  parties  to  the  vexa- 

Phil.  Eq.  (N.  Car.)  359.  tion   and  delay  and  ihe  estate  to  the 

Ohio.  —  McDonald  v.   Aten,  i  Ohio  unnecessary  costs  of  such  a  litigation.*' 

St.  2g3;  Cram  v.  Green,  6  Ohio  429;  Chipman  v.  Montgomery,  63  N.  Y.  221, 

Grosvenor    v.    Austin,    6    Ohio    103;  citing  Adams  v.  Adams,  22  Vt.  50. 
Stiver  v.  Stiver,  8  Ohio  217:  Cadv^alla-        In  Alabama,  Legatees,  Devisees,  or  Dis- 

der  V.  Longley,  i  Disney  (Ohio)  497;  tributees  may  maintain  a  bill  for  the 

Leslie  v.   Willey,  Wright  (Ohio)   147.  removal  of  the  administration  of  an 

See  Brendel  7'.  Charch,  82  Fed.  Rep.  estate  into  the  chancery  court  without 

262,  holding  that  in  Ohio  a  suit  for  a  assigning  any  ground  or  special  cause 

legacy  is  of  equitable  cognizance.  for  equitable  interposition,  if  proceed- 

Pennsylvania,    —    Linsenbigler       v,  ings   for  a   final  settlement  have  not 

Gourley,  56  Pa.  St.  166.  been  commenced  in  the  probate  court. 

Tennessee,  —  Evans     v.     Evans,    2  Noble  f.  Tate,  119  Ala.  399;  Ligon  r. 

Coldw.    (Tenn.)    143:     Dougherty    v.  Ligon,   105  Ala.  460;  Siein  r.  Gordon, 

Maxwell,  6  liumph.  (Tenn.)  446;  Pink-  92  Ala.  532;  Baker  v.  Mitchell,  109  Ala. 

erton  v.  Walker,  3  Hayw.  (Tenn.)  221.  490;  Bromberg  v.   Bates,  98  Ala.  621, • 

Texas,  —  Rogers  v.  Kennard,  54 Tex.  Bragg  v.  Beers,  71  Ala.  151;  Moore  v. 

30;  Atchison   v.  Smith,  25  Tex.  228;  Randolph,  70  Ala.  575;  Glenn  v.  Bil- 

Smith  V,  Smith,  11  Tex.  102;  Moore  v,  lingslea,  64  Ala.  345;  Weakley  v.  Gur- 

Glass,  6  Tex.  Civ.  App.  368.  ley,  60  Ala.  399;  Teague  v,  Corbilt,  57 

Vermont.  —  Davis    v,    Eastman,    66  Ala.    529;  Hooper   v.  Smith,    57   Ala. 

Vt.  651;  Bellows  V.  Sowles,  57  Vi.  411;  557;  Hill   v,  Armistead,  56  Ala.  118: 

Clark  V,  Winchell,  53  Vt.  414;  Spauld-  Childress    v.    Harrison,   47   Ala.    556; 

ing  V,  Warner,  52  Vt.  29;  Leonard  v,  McNeill  t/.  McNeill,  36  Ala.  109;  Pearson 

Leonard,  67  Vt.  318;  Freeman  «/.  Holt,  v,    Darringlon,  18  Ala.  348.     See  also 

51  Vt.   538;  Sherman  v,  Abell.  46  Vl.  Walker  v.  Johnson,  82  Ala.  347.     But 

547;    Adams    v,    Adams,    22   Vt.    50;  '*  after  the   probate  court  has   taken 

Morse  v,  Slason,  13  Vt.  296;  Robinson  jurisdiction  of  the  estate  of  a  decedent 

V.  Swift,  3  Vt.  283.  for  the  special  purpose  of  a  final  settle- 

Wisconsin,  —  Meyer   v,  Garthwalte,  ment  of  the  pending  administration, 

92   Wis.    573;    Catlin   v,   Wheeler,   49  there  can  be  no  removal  of  the  admin- 

Wis.  507.  istration  into  the  chancery  court  even 

Utah,  —  Matter  of  MouUon,  9  Utah  at  the  instance  of  the  legatees  or  dis- 

159.  tributees,  unless  some  ground  for  ex- 

United States , — See  Mallettv.  Dexter,  elusive  equity  cognizance  is  shown  — 

I  Curt.  (U.  S.)  179;  Payne  v.  Hook,  7  unless  some  fact  is  averred  because  of 

Wall.  (U.  S.)425;  Hayes  v,  Pratt,  147  which  the  powers  of  the  probate  court 

U.S.  557;  Byers  v.   McAuley,  149  U.  are  inadequate  and  a  resort  to  chancery 

S.  608;  Bedford  Quarries  Co.  2^.  Thom-  is   necessary.**     Ligon   v.    Ligon,    105 

linson,  95   Fed.  Rep.  208;  Brendel  i\  Ala.  464.     See  also  Clark  v.  Eubank. 

Charch,   82    Fed.    Rep.   262;    Walker  65  Ala.  245;  Park  if.  Park,  36  Ala.  132; 

V.  Brown,  63  Fed.  Rep.  204;  Walker  v,  Horton  v,  Moseley,  17  Ala.  794.     Ap- 

Brown,  58  Fed.  Rep.  23;  Sowles  v,  St.  plying  the  rule  above  stated,  it  is  held 

Albans  First  Nat.  Bank,  54  Fed.  Rep.  that   the  jurisdiction   of  the    probate 

564:   Ball  V,  Tompkins,  41   Fed.  Rep.  court  attaches  so  as  to  prevent  a  resort 

486;  Prince  v.  Towns,  33  Fed.  Rep.  161.  to  chancery  jurisdiction,  in  the  absence 

"  It  is  not  optional  with  executors  of  special  equities,  when  (and  not  be- 

and  administrators  accounting  on  their  fore)  the  administrator  files  his  accounts 

own  motion,  or  creditors,  legatees,  or  for  a  final  settlement  and  a  day  is  ap- 

next  of   kin,    calling  them   to  an  ac-  pointed  for  the  settlement.     Ligon  v, 

counting,  to  pass  by  the  Surrogate's  Ligon,  105  Ala.  464;  Gamble  9.  Jordan, 

Court,   having  ample   jurisdiction   in  54  Ala.  432;  James  v,  Faulk,  54  Ala. 

the  premises,   and   without  assigning  184:  Glenn  v,  Billingslea,  64  Ala.  345. 
any   special   reason,   and   proceed   by         The  Personal  Representative  cannot 

formal   action   in   a  court  of    equity,  invoke  the  interposition  of  the  court 

making  all  persons  whose  presence  is  of  chancery,  whether  proceedings  for 

necessary  to  a  final  accounting  parties  final  settlement  are  or  are  not  pending 

lo  (be  action.     It  would  be  unreason-  in  the  probate  court,  without  averring} 
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essary  to  take  the  account  of  other  estates;^  where  the  same 
person  is  executor  or  administrator  of  two  estates,  one  of  which 
is  indebted  to  the  other;*  where  the  personal  representative  of 
the  decedent  is  also  the  personal  representative  of  a  deceased  dis- 
tributee;' where  it  is  necessary  to  settle  partnership  accounts 
between  a  decedent  and  his  surviving  partner;*  where  the 
validity  of  an  assignment  or  release  given  by  a  distributee  or 
legatee  is  in  dispute;*  where  the  construction  of  a  will  is  in 
doubt;  •  and  generally  where  the  affairs  of  the  estate  are 
extremely  complicated  and  entangled.'' 

some    specific    fact    or    circumstance  6.  Bennett  v,   Rhodes,   58   Md.   78; 

which  renders  a  resort  to  the  chancery  Carroll    v.    Richardson,   87  Ala.   605. 

court  necessary;  there  must  bean  alle-  But  not  where  the  probate  court  has 

gatioa   of  some  ground  of  equitable  statutory  power  to  construe  the  will, 

jurisdiciion.     Stovall  v.  Clay,  108  Ala.  Pratt  v.  Roman  Catholic  Orphan  Asy- 

105;   Cary  v,  Simmons.   87  Ala.    524;  lum,  20  N.  Y.  App.  Div.  352;  Garlock 

Whorton  v.  Moragne,  59  Ala.  641;  New-  v,  Vandevort,  128  N.  Y.  374;  Matter  of 

som   V.  Thornlon,  66  Ala.  311;  Glenn  Scheideler,  75  Hun  (N.  Y.)  185. 

V.  Billingslea,  64  Ala.  345;  Draper  z^.  7.  Stovall    v.    Clay,    108    Ala.    105; 

Draper,  64  Ala.  545;  Hill  8/.  Armist^ad.  Brown   v.    M'Donald,    i    Hill    Eq.  (S. 

56  Ala.    118;    Horton   v.   Moseley,   17  Car.)  297. 

Ala.  794.  '*  If  trusts  created  by  the  will  are  to 

A  Creditors*  Bill  for  the  settlement  be  executed,  or  if   there  are  compU- 

of  a  decedent's  estate  cannot  be  main-  cated    matters  of   account  and  a  dis- 

tained   without  showing  some  special  covery  is  necessary,  or  if  the  affairs  of 

reason  why  the  powers  of  the  probate  the  testator  or  intestate  are  so  much 

court  are  not  adequate  to  afford  ample  involved  that  he  [the  personal  repre- 

relief  in  the  premises.     Hill  v,  Armi-  sentative]    cannot    safely    administer 

stead,  56  Ala.  118;  Baldwin  v,  Deming,  without  the  aid  of  a  court  of  equity,  it 

51  Ala.  553.  is  competent  for  him  to  institute  a  suit 

As  to  Creditors*  Bills  for  administra-  bringing  all  parties  in  interest  before 

tion  of  the  assets  of  decedents,  or  to  the  court,  and  procure  its  direction.*' 

set  aside  fraudulent  conveyances  made  Whorton  v.  Moragne,  59  Ala.  645. 

by  the  decedent,  see  generally  article  The  personal  representative  cannot 

Creditors*    Bills    and    Fraudulent  maintain  a  bill  for  settlement  on  ac- 

CoNVEYANCKS,  vol.  5,  pp  388,  419  ct seq.^  count  of  the  involved  and  complicated 

^oc^etseq.  condition  of  the  affairs  of  the  estate. 

Bills  to  Marshal  Assets.  —  See  article  caused  by  his  own  neglect  and  breach 

Marshaling  Assets,  vol.  13,  p.  888.  of  duty.     Weakley  v,  Gurley,  60  Ala. 

1.  Foster  z\   Wilber,  i  Paige  (N.  Y.)  399. 

537;  Clark  V.  Head,  75  Ala.  373.  Special  Cireoxnstances  Held  Suffldent  in 

2.  Griffin  v.  Pringle,  56  Ala.  4S6;  KisoeUaneons  Cases.  —  Fellows  z/.  I^ wis, 
Stale  7/.  Bidlingmaier,  26  Mo.  483.  See  65  Ala.  343;  Pharis  v.  Leachman,  20 
also  Hunley  v,  Hunley,  15  Ala.  91.  Ala.  662;    Elting  v.    Biggsville    First 

3.  Alexander  v.  Alexander,  70  Ala.  Nat.  Bank,  173  111.  368;  Clark  v.  Hogle, 
212.  52   111.   427,   all  of   which  cases  were 

Admioistrator  Guardian  of  Dittribntee.  creditors'   suits.     Stewart  v.  Stewart, 

—  Equity  will  not  take  jurisdiction,  at  31  Ala.   207;    Horton   i'.    Moseley,    17 

the  instance  of  an  administrator,  to  set-  Ala.  794;  Beers  v.  Strohecker,  21  Ga. 

tie  the  administration  merely  because  442,  all  of  which  cases  were  suits  by 

the  plaintiff  was  guardian  of  an  infant  the  personal  representative;  Alexander 

distributee,  if  the  latter   has   become  v.    Leakin,    72   Md.    199;    McCook   v, 

of  age   before  the  filing  of   the    bill.  Pond,   72  Ga.  150,  cases  of  bills  by  a 

Draper  v.  Draper,  64  Ala.  545.  distributee;  Bell  v.  Ayres,  24  Ind.  92; 

4.  Choate  v.  O'Neal,  57  Ark.  299,  a  Beall  v.  Blake,  16  Ga.  119,  in  which 
bill  by  a  creditor.  cases  suits  were  brought  by  legatees; 

5.  Matter  of  Hammond,  92  Hun  (N.  Colt  v.  Colt,  32  Conn.  451,  holding 
Y.)  478;  Matter  of  Randall,  152  N.  Y.  that  the  circumstance  that  a  legacy 
508;  Sanders  v,  Souiter,  126  N.  Y.  193.  consisted   of  specific  shares  of  stocl^ 
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S.  Stattitory  Jarisdiction.  —  In  some  of  the  states  a  suit  in  equity 
for  settlement  and  distribution  is  expressly  authorized  by 
statute.* 

8.  Jurifldietion  to  Appoint  BeoelTer  of  AM6t8.  —  A  court  of  equity 
may,  if  the  circumstances  require  it,  withdraw  the  assets  from  the 
custody  of  the  executor  or  administrator  and  commit  them  to  a 
receiver,  and  thereupon  administer  the  estate.  But  the  court  is 
reluctant  thus  to  interfere,  and  there  must  be  actual  misconduct, 
or  fraud  and  immediate  danger  of  loss,  or  the  appointment  of  a 
receiver  cannot  be  justified.* 

4.  Parties  —  a.  In  General — Ptnoua  B«preMntatiTe  of  DModont. — 
It  is  a  general  rule  that  wherever  the  personal  assets  of  a  dece- 
dent in  the  hands  of  his  executors  or  administrators,  or  belonging 
to  them,  may  be  affected  by  the  decree,  they  are  indispensable 
parties.^ 

XMbton  of  Sftot«.  —  In  suits  by  a  legatee,  distributee,  or  creditor 
against  the  personal  representative,  a  debtor  of  the  decedent  may 
be  joined  as  a  defendant  where  collusion  between  him  and  the 
other  defendant  is  alleged,*  but  not  otherwise.* 

was  alone  sufficient  to  sustain  a  bill  by  Kansas,  —  Matter  of  Hyde,  47  Kan. 

the  legatee  against    the  executor  to  277. 

enforce  a  transfer  of  the  shares;  Haag  iViarv/dw^.  —  Matter   of   Colvin,    3 

f.  Sparks.  27  Ark.  594;  Matter  of  Cur-  Md.  Ch.  292. 

tisS,  65  Cal.  572;  Chaquette  v.  Ortet,  60  Michigan,  —  McElroy  v.  Hatheway, 

Cal.  504;  Lancaster  v.  Lewis.  93  Ga.  44  Mich.  399;  Rdlogg  v.  Aldrich,  39 

727:   renby  v.  Johnson,  21  Md.   106;  Mich.  576. 

Bird  V,  Hawkins,  (N.  J.  1899)  42  Atl.  New  Jersey,  —  Price  v.   Price,  23  N. 

Rep.  588;  Smith  v.  Smith,  11  Tex.  102.  J.  Eq.  428;  Blair  «^.  Green,  45  N.  J.  Eq. 

Orotindi  for  AeUef  in  Eqtdty  Sold  In-  671;  Leddel  v,  Starr,  19  N.  J.  Eq.  159. 

tuffldft&t. — A  bill  by  an  administrator  New    York.  —  Willis    v.    Sharp,    46 

against  heirs  and  distributees  to  obtain  Hun  (N.  Y.)  540,  115  N.  Y.  396. 

credit  for  advances  made  to  minor  dis-  North  Catolina.  —  Bryan  v.  Moring, 

tributees  for  their  support  and  edu-  94  N.  Car.  694;  Fairbairn  v,  Fisher,  4 

cation  cannot  be  sustained.    Cary  v,  Jones  Eq.  (N.  Car.)  390. 

Simmons,  87  Ala.  524.  South      Carolina,  —    Campbell      v. 

1.  See  Bullilt's  Civ.  Code  Ky.  (1895),  Charleston  Bank.  3  S.  Car.  394;  Har- 

§    428;    Annot.    Code    Tenn.   (1896),  mon  w.  Wagener,  33  S.  Car.  48J7;  Siair- 

g  4tu2^/j^^.;  and  see  j«/r(i, p.  979 /-/j^i^.  ley  v.  Rabe,  McMull  Eq.  (S.  Car.)  22; 

S.  Randle  v.  Carter,  62  Ala.  95.     See  Edmonds  v.  Crenshaw,  Harp.  Eq  (S. 

generally,    as    to    the    circumstances  Car.)  224. 

ntider  which  a  receiver  will  or  will  not  Texas.  —  Long  f.  Wortham,  4  Tex. 

be  appointed,  the  following  cases:  381. 

Alabama.  —  Werborn    v.    Kahn,    93  United  States,  —  Haines  v,  Carpen- 
Ala.  201;  Henry  v.  Henry,  103  Ala.  ter,  i  Woods  (U.  S.)  262. 
582;    Briarfield     Iron    Works    Co.    v.  3.  Story's  Eq.  PL.  §§  170,  171.     And 
Foster,  54  Ala.  622;  Calhoun  v.  King,  seef>/ra.  p.  IOII,astobi^sfordistribu- 
5  Ala.  523.  lion;  infra,  p.  ioi2,  as  to  bills  forlega- 

^ri«wi4.  —  Territory    v,    Forrest,   i  cies;  and  article  Creditors*  Bills  and 

Arix.  4g.  Fraudulent  Conveyances,  vol.  5,  p. 

Arkans&s.  —  Du  Val  v,  Marshall.  30  549,   as  to  suits   by  creditors  of  de- 
Ark.  230;  Jones  V,  Minogue,  29  Ark.  cedents. 
637.  4.  Harrison  v.  Righter,  11  N.  J.  Eq. 

i7i^rfV/i.  —  Walker  v.  Drew,  20  Fla.  389;  Evans  v.  Evans,  23  N.  J.  Eq.  74. 

9t>S.  See  also  Currence  v,  Daniels,  5  W.  Va. 

Gevrgia,  *-  Cosby  v.  Weaver,  99  Ga.  418. 

143.  S.  Kewlandz'.  Champion,  I  Ves.  105; 
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ftonitisir  Pwrtuer  of  B«oea«&t  —  Where  the  bill  seeks  an  accounting, 
the  surviving  partner  of  the  decedent  may  be  joined  as  a 
defendant.* 

fentlet  on  Aaminittrail«n  Bond.  —  In  suits  in  equity  against  the  per- 
sonal representative  for  the  recovery  of  a  debt,  legacy,  or  dis- 
tributive share,  the  sureties  in  the  administration  bond  may  be 
joined  as  defendants,' 

b.  Bill  by  Personal  Representative. — Creditors  of  the 
estate  are  not  proper  parties  to  a  suit  by  the  personal  representa- 
tive against  the  next  of  kin  or  legatees  for  a  settlement  of  the 
administration.' 

c.  Creditors'  Bills.  —  In  suits  by  creditors  against  the  per- 
sonal representative  it  is  not  necessary  or  proper  to  join  either  a 
pecuniary  or  a  residuary  legatee  or  the  distributees.*  The  gen- 
eral subject  of  parties  to  creditors'  bills  has  been  discussed  in  a 
preceding  article.* 

d.  Bills  for  Distribution.  — AU  the  Wrtribnteei  are,  as  a  gen- 
eral rule,  necessary  parties,  either  as  plaintiffs  or  as  defendants, 
to  a  bill  for  a  general  account  and  distribution.*     But  a  dis- 

SdlUvan  v.  Lawler,  72  Ala.  68;  Hunt  All  tho  Sureties  8ko«ld  Be  Joined  if 

V.  Mayberry,  29  N.  J.  L.  408,  and  cases  any  is  joined.     Blackerby  v,  Holton,  5 

there  cited.  Dana  (Ky.)  520. 

"  A  legatee  or  creditor  of  a  dece-  3.  Carlton  v.  Byers,  93  N.  Car.  302. 

dent's  estate  cannot  maintain  a  suit  C<?;;//^r^  Payne  z/.  Johnson,  9s  Ky.  175. 

against  the  personal  representative  of  4.  Gordon    v.    Small.   53   Md.   556; 

the   decedent  and   another   who  is   a  Melick   v.    McHck,  17   N.   J.  Eq.  156; 

debtor    to    the    estate,   except    under  Davison  v.    Rake,  45   N.   J.   Eq.   767; 

special  circumstances.      What  constl-  Wiser  v.  Blachly,  i  Johns.  Ch.  (K.  Y.) 

tute    such    special    circumstances    as  437;  Brown  v.  Ricketts,  3  Johns.  Ch. 

will  ju&tify  such  a  joinder  has  never  (N.  Y.)  553. 

beeti  limited  by  any  precise  and  rigid  5.  See  article  Creditors'  Bills  and 

rule.      ♦     *     •     The  circumstances  Fraudulknt  Conveyances,  vol.  5,  pp. 

usually  relied  on  and  which  have  been  535,  549. 

held  sufficient  to  authorize  such  joinder  0.  Alabama, — Teague  c^.  Corbitt,  57 

are  the  insolvency  of  the  personal  rep-  Ala.  537;  Word  v.  Word,  90  Ala.  81; 

resentative;  collusion  between  him  and  Wright  v.  Phillips,  $6  Ala.  69;  Julian 

the  debtor;  the  fact  that  the  debtor  was  v.    Reynolds,    8    Ala.    680.     Compare 

a  partner  of  the  decedent,  or  a  trus-  Cherry  v.  Belcher,  5  Stew.  &  P.  (Ala.) 

tee  holding  property  for,  or  an  agent  133. 

of.   the   decedent."     Beaty   v.   Down-  Florida. — Sanderson   v.  Sanderson, 

ing,  96  Va.  451,  quoted  in  Dulaney  v.  17  Fla.  830. 

Smith,   (Va.   1899)  33  S.   E.  Rep.  533,  Kentucky,  —  Hawkins  v.  Craig,  i  B. 

whsre  such  a  bill  was  sustained.  Mon.  (Ky.)  27;  Kellar  v,  Bcelor,  5  T. 

L  Harrison  v.  Righter,  11  N.  J.  Eq.  B.  Mon.  (Ky.)573;  Chinn  v,  Caldwell, 

389.  4  Bibb  (liy.)  543;  Prewett  v.  Preweti, 

8.  Moore  7'.  Armstrong,  9  Port.  (Ala.)  4Bibb^Ky.)  266:  Noland  v.  Turner,  5 
697;  Gerald  v.  Miller,  21  Ala.  436;  j.  J.  Marsh.  (Ky.)  179;  Turley  v, 
Dowiy  V.  Hall,  83  Ala.  165;  Moore  v.  Young,  5  J.  J.  Marsh.  (Ky.)  133;  Car- 
Waller,  I  A.  K.  Marsh.  (Ky.)  488;  glle  f.  Harrison,  9  B.  Mon.  (Ky.)  518; 
Payne  v.  Hook,  7  Wall.  (U.  S.)  425;  Wilkinson  v.  Perrin.  7  T.  B.  Mon. 
Donohue  v.   Roberts,  i  Fed.  Rep.  449.  (Ky.)  214. 

But  see  Rorback  v.  Dorsheimer,  25  N.  New  Jersey,  —  Van  Mater  v.  Sickler, 

J.  Eq.  516;  Cadwallader  v.  Longley,  i  9  N.  J.  Eq.  483. 

Disney  (Ohio)  497;  Carow  v.  Mowatt,  North  Carolina.  —  King  c  Galloway, 

9  Edw.  (N.  Y.)  57;  Teague  v.  Dendy,  2  5  Jones  Eq.  (N.  Car.)  122. 

McCord  Eq.  (S.  Car.)  207.  Virginia,  —  Sillings  v,  Bumgardner, 
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tributee  who  has  sold  his  entire  interest  need  not  be  made  a 
party.  ^ 

The  Personal  Repreeentatiye  of  a  Deoeased  Distribntee,  not  the  next  of 
kin  of  the  latter,  is  the  proper  person  to  sue  for  the  distributive 
share,'  unless  the  distributee  died  in  the  lifetime  of  the  original 
intestate.' 

An  Assignee  of  a  Distribntee  has  the  same  right  to  file  a  bill  that  his 
assignor  had.* 

Administrator  of  Deoedent.  —  Usually  a  bill  for  a  distributive  share 
cannot  be  maintained  unless  there  is  an  administrator  of  the 
decedent,  and  he  is  made  a  defendant.* 

e.  Bills  for  Legacies  —  Joinder  of  other  Legatees.  —  As  a  gen- 
eral rule  a  legatee  may  sue  the  executor  for  his  own  particular 
legacy  without  making  the  residuary  legatees  or  any  other 
legatees  parties  to  the  suit.®     But  where  there  is  a  deficiency  of 


9  Gratt.  (Va.)  273;  Robertson  r.  Gillen- 
waters,  85  Va.  118. 

West  Virginia,  —  Woodyard  r. 
Buffington,  23  W.  Va.  ig6. 

United  States.  —  McArlhur  v.  Scott, 
113  U.  S.  3Q5;  Farmers'  Nat.  Bank  v. 
Green,  4  Fed.  Rep.  610.  See  also 
Drake  v.  Delliker,  24  Fed.  Rep.  527. 

Contra.  —  Conway  v.  Green,  i  Har. 
&  J.  (Md.)  151.  See  also  Payne  v. 
Hook,  7  Wall.  (U.  S.)  425,  14  Wall.  (U. 
S.)  252;  and  further  as  to  the  relaxa- 
tion in  federal  practice  of  the  general 


Hansford  v,  Elliott,  9  Leigh  (Va.)  79; 
Moring  v,  Lucas.  4  Call  (Va.)  577; 
Nease  v,  Capehart,  8  W.  Va.  95. 

For  Exceptions  to  the  Snle  see  Fret- 
well  V.  McLemore,  52  Ala.  124,  and 
article  Legatees  and  Distributees. 
vol.  13,  p.  3. 

6.  Alabama,  —  Millsap  v.  Stanley,  50 
Ala.  319.  ComfareWgh  v.  Worley,  32 
Ala.  709;  Motris  v.  Morris,  58  Ala.  443; 
Colbert  7/.  Daniel,  32  Ala,  314;  Davis 
V,  Clabaugh,  30  Md.  508. 

Kentucky.  —  Todd  v.  Sterrett,  6  J.  J. 


rule  in  respect  of  necessary  parlies,  see     Marsh.  (Ky.)425.     Compare  Johnson  v. 
article  Parties  to  Actions,  vol.  15,  p.     Beauchamp,  5  Dana  (Ky.)  70. 


701  et  seq. 

1.  Kellar  v.    Beelor,    5  T.  B.  Mon. 

(Ky.)573. 

2.  Strickland  v.   Bridges,  21  S.  Car. 

21;  Plunkett  V.  Kelly,  22  Ala.  655; 
Wilkinson  v.  Perrin,  7  T.  B.  Mon. 
(Ky.)  214,  See  for  the  general  rule  in 
such  cases,  and  for  exceptions  to  the 
rule,  article  Legatees  and  Distribu- 
tees, vol.  13,  p.  2  et  seq. 


8.  Tison  V.  Tison,  12  Ga.  208,  holding    Y.)  199. 


New  Jersey. — Vanderpool  v.  Vaodcr- 
pool,  3  N.  J.  £q.  123;  Mellck  v.  Melick. 
17  N.J.  £q.  156;  Davison  v.  Rake,  45 
N.  J.  Eq.  767. 

New  York.  —  Cromer  v.  Pinckney,  3 
Barb.  Ch.  (N.  Y.)466:  Wiser  v.  Blachly. 
I  Johns.  Ch.  (N.  Y.)  437;  Priichard  v. 
Hicks,  I  Paige  (N.  Y.)  270;  Brown  v. 
Rickeits,  3  Johns.  Ch.  (N.  Y.)  553; 
Davoue  v.   Fanning,  4  Johns.  Ch.  (N. 


that  grandchildren  whose  father  died 
before  their  grandfather  may  sue  for 
their  distributive  shares  in  the  estate 
of  the  latter. 

4.  Selleck  v.  Mathews,  7  Rich.  L.  (S. 
Car.)  26. 

6.  Sullivan  v.  Lawler,  72  Ala.  74; 
Phillips  v.Threadgill,  37  Ala.  93;  Black- 
well  V.  Black  well,  33  Ala.  57;  Flash 
V.  Gresham,  36   Ark.    529;    Haden    v. 


Vermont.  —  Bellows  v.  Sowles,  57 
Vt.  411. 

Virginia.  —  Sharpe  v.  Rockwood,  78 
Va.  24. 

United  States.  —  Glover  v.  Patten, 
165  U.  S.  402;  Danbridge  v.  Washing- 
ton, 2  Pet.  (U.  S.)370. 

Compare  Martin  v.  McBryde,  3  I  red. 
Eq.  (N.  Car.)  531,  a  suit  by  several 
joint  legatees;  Snider  v.  Brown,  3  W. 


Haden,    7    J.    J.    Marsh.    (Ky.)    168;  Va.  143. 

Robertson  v.  M' Daniel,  5  J.  J.  Marsh.  One  or  Kore  of  the  Legatees  Kay  Sue 

(Ky.)   II;    Cargile   v.    Harrison,  9   B.  for  All  where  a  deficiency  of  the  per- 

Mon.  (Ky.)  518;    Willard  v.  Goddard,  sonal  assets  is  alleged,  and  it  is  sought 

(Tenn.  Ch.   1898)  48  S.   W.  Rep.  397;  lo  have  a  judicial  accounting,  a  sale  of 

Robertson  v.  Gille waters,  85  Va.  116;  the  real  and  personal  estate,  and  ap- 
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assets,  requiring  an  abatement  of  each  legacy,  all  interested  in 
.the  fund  should  be  made  parties,  or  the  suit  should  be  prosecuted 
for  their  benefit,*  or  if  the  legatees  sue  severally  the  court  will 
permit  but  one  suit  to  be  prosecuted,  and  will  allow  all  to  come 
in  under  the  decree,*  and  when  the  object  of  the  suit  is  to  charge 
the  legacies  on  the  real  estate  all  the  legatees  must  be  parties.* 

The  Fenonal  Representative  of  a  Deceased  Legatee  is  the  proper  person  to 
sue  for  the  legacy,  not  the  next  of  kin  of  the  legatee.* 

BiU  by  Besidaary  Legatee.  —  Where  a  bill  is  filed  against  an 
executor  for  a  surplus  or  a  residuum  after  the  payment  of  debts 
and  legacies  or  other  prior  incumbrances,  the  creditors,  legatees, 
or  prior  incumbrancers  need  not  be  made  parties.*  But  all  per- 
sons interested  in  the  rcsiwluum,  though  their  interest  depends 
on  a  remote  contingency,  must  as  a  general  rule  be  made  parties.® 
Where  the  residuary  legatees  are  numerous  some  of  them  may 
sue  in  behalf  of  all,^  in  which  case  the  bill  should  allege  that  it  is 
filed  on  behalf  of  the  plaintiff  and  the  others,  so  that  the  latter 
may  come  in  under  the  decree.® 

BiU  by  Assignee  of  Legatee.  —  Legatees  are  neither  necessary  nor 


plicaiion  of  the  proceeds  to  the  pay- 
ment of  debts  and  legacies.  McKenzie 
V.  L'Amoreux,  ii  Barb.  (N.  Y.)  516. 

Legatees  May  Join  as  plaintiffs  where 
their  legacies  depend  upon  the  same 
light  and  would  be  affected  alike  by 
the  decree.    Cailtn  v.  Wheeler,  49  Wis. 

507. 

1.  Scranton  v,  Demere,  6  Ga.  102; 
Towner  v,  Tooley,  38  Barb.  (N.  Y.) 
607;  Rexroad  v.  McQuain,  24  W.  Va. 
35.     Compare   Beall    v.    Blake,   16  Ga. 


wood,  78  Va.  34;  Nelson  v.  Page,  7 
Gratt.  (Va.)  160,  holding  that  the 
specific  legatees  should  be  made  par- 
ties, unless  it  appears  that  their 
legacies  have  been  satisfied. 

6.  Alabama.  —  Gould  v,  Hayes,  19 
Ala.  438. 

Georgia.  —  Footman  v.  Pray,  R.  M. 
Charlt.  (Ga.)  291. 

New  Jersey,  —  Vanderpool  v.  Van- 
derpool.  3  N.  J.  Eq.  120. 

Neiv   York,  —  Brown  v,  Ricketts,    3 


119.     See  also  Riggs  v,  Cragg,  89  N.  Johns.   Ch.   (N.    Y.)   553;    Davoue   v, 

Y.  488.  Fanning,  4  Johns.   Ch.   (N.   Y.)  199; 

2.  Towner  v,  Tooley,   38  Barb.  (N.  Cromer  v.  Pinckney,  3  Barb.  Ch.  (N. 

Y.)  598,  citing  Ross  v.  Crary,  i  Paige  Y.)   474;    Pritchard  v.  Hicks,  i   Paige 

(N.  Y.)4i6.  (N.  Y.)  270;  Leavy  v,  Leavy,  22  Hun 

8.  Hallett  v,  Hallett,  2  Paige  (N.  Y.)  (N.  Y.)  499. 
15;    Towner  v.   Tooley,    38  Barb.  (N.         Vir^^inia.  —  Sheppard    v.    Starke,   3 

Y.)  607;  Toddv.  Sterretl,  6  J.  J.  Marsh.  Munf.  (Va.)  29;  Sharpe  v,  Rockwood, 


(Ky.)  425. 

4.  Haglar  v,  McCombs.  66  N,  Car. 
345;  Hays  V.  Hays,  5  Munf.  (Va.)  418; 
Matter  of  Hodgman,  11  N.  Y.  App. 
Di7.  344;  Sullivan  v.  Lawler,  72  Ala. 
68,  holding  that  under  the  circum- 
stances it  was  not  one  of  those  ex- 
ceptional cases  (mentioned  in  article 
Legatees  and  Distributees,  vol.  13, 
p.  3)  where  equity  will  decree  directly 
to  distributees  without  the  intervention 
o^  an  administrator. 

4.  Beall  v.  Blake,  16  Ga.  i£9;  Van- 


78   Va.    24;     Richardson   v.    Hunt, 
Munf.  (Va.)  148. 

United  States,  —  McArthur  v.  Scott, 
113  U.  S.  395;  Danbridge  v,  Washing- 
ton, 2  Pet.  (U.  S.)  370. 

7.  McArthur  v,  Scott,  113  U.  S.  340, 
and  cases  there  cited;  Hallett  z/.  Hal- 
lett. 2  Paige  (N.  V.)  15;  Brown  v,  Rick- 
etts, 3  Johns.  Ch.  (N.  Y.)  553;  Mc- 
Kenzie V.  L'Amoureux,  11  Barb.  (N. 
Y.)  516.  See  generally  as  to  suits  by 
or  against  a  few  individuals  as  repre- 
senting a  numerous  class,  article  Par- 


derpool    v,  Vanderpool,   3  N.  J.   Eq.    ties  to  Actions,  vol.  15,  pp.  642,  644. 
13?.  8.  Brown  v,   Ricketts,  3  Johns.  Ch. 

Centra  LI  Virginia  — Sharpe  V.  Rock-    (N.  Y.)  553. 
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proper  parties  to  a  bill  filed  by  their  assignee  for  recovery  of  the 
legacies.  ^ 
<.  The  Bill  — d:.  Essential  Allegations  in  General. — * 

The  bill,  by  whomsoever  brought,  must  show  by  proper  allega- 
tions that  the  plaintiff  has  a  title  to  the  relief  sought.^  It 
should  allege  the  death  of  the  testator  or  intestate,  and  the  date 
thereof;'  the  substance  of  the  will,*  its  probate,*  and  the  quali 
fication  of  the  executor,  or,  as  the  case  may  be,  that  the  decedent 
died  intestate,  and  that  letters  of  administration  were  granted;* 
that  the  personal  representative  received  assets  of  the  estate;'' 
and  such  other  facts  as  are  adapted  to  the  particular  relief 
sought.*     Where  a  party  sues  or  is  sued  in  the  capacity  of  a  dis- 

1.  Kio^  V,  Berry,  3  N.  J.  Eq.  44.  that  if  the  law  of  a  foreign  country  is 

8.  See    generally    article    Bills    in  a  material   fact,  it  should  be  brought 

Equity,  vol.  3,  pp.  335,  359.  before  the  court   by  a  distinct  allega- 

Legaey    Payable   on     Oonting^iioy. —  tion.     As  to  pleading  foreign  la crs,  see 

Thus  a  bill  by  one  to  whom  a  coniin-  article  Forrign  Laws,  vol.  9,  p.  548. 

gent  legacy  is  bequeathed,  praying  for  4.  In   Martin    v,   McBryde,   3   Ired. 

settlement  and   for   payment    of    the  Eq.  (N.  Car.)  531,  a  bill  by  plaintiffs 

legacy,    must    show    that    the    event  professing  to  sue  as  legatees,  the  court 

which  entitles  him  to  his  legacy   has  sustained  a  demurrer  because  though 

happened.     High  v.  Worley,  32  Ala.  the  bill  stated  that  a  copy  of  the  will 

7og.  was  annexed  thereto  and  made  part  of 

Creditors^  Bills.  —  As  to  allegations  in  the  bill,   no  such  copy  was  annexed, 

creditors'  bills  to  subject  real  estate  of  and  the  bill  did  not  set  forth  any  part 

a  decedent  to  the  payment  of  debts,  of  the  contents  of  the  will,  except  the 

see     article    Creditors*     Bills    and  appointment  of  executors,  and  there- 

Fraudulent  Conveyances,  vol.  5,  pp.  fore  did  not  show   that  the  plaintiffs 

574.  575.  had  any  interest. 

Widow  Electing  Distributive  Share.  —  5.  Wood    v,   Mathew&,    53    Ala.    i; 

Where   by  statute  the   widow  has  no  Moore  v.  Lewis,  21  Ala.  580. 

beneficial  interest  in  her  deceased  hus-  6.  As  to  averments  of  representative 

band's  estate  other  than  her  dower  and  capacity,  see  generally  article  Execu- 

the  statutory  allowances,  but  may  elect  tors  a.nd  Administrators,  vol.  8,  pp. 

to   take    a    child's    share    instead    of  683,  696. 

dower,    her   bill   against  the  personal  7.  Evans   7'.    Iglehart,   6  Gill   &  J. 

representative  for  a  general  settlement  (Md.)  171,  a  bill  by  a  residuary  legatee 

and  distribution  must  allege  that  she  against  the  executor, 

has   made   such   election   as    the   law  8.  Harris  v,  Orr,  42  W.  Va.  745. 

authoriies  and  that  she  claims  accord-  Precedents    of   Averments  —  Bills    by 

ingly.       Sanderson    v,    Sanderson,    17  Distributees.  —  For     the    substance  of 


Fla.  830.  allegations  in  bills  by  distributees 

8.  Bate  Left  Blank.  —  But  where  the  Ligon  v.  Ligon.  105  Ala.  460;  Sander- 
date  of  the  decedent's  death  was  left  son  v.  Sanderson,  17  Fla.  824;  Rickey 
blank  in  a  bill  for  distribution  it  was  v,  Davis,  7  N.  J.  Eq.  378;  Delany  v. 
held  that  a  demurrer  on  the  ground  Noble,  3  N.  J.  Eq,  441. 
that  the  plaintiff's  remedy  was  barred  Bills  by  Lej^atees,  —  For  the  substance 
by  the  statute  of  limitations  could  not  of  allegations  in  bills  by  legatees  see 
be  sustained  unless  it  specifically  Bonner  v.  Young,  68  Ala.  36;  Peacock 
pointed  out  the  blank  dale  of  death  as  v  Black,  4  N.  J.  Eq.  6t;  Goble  v.  An- 
a  defect  in  the  bill.  Watson  v,  Byrd,  druss,  2  N.  J.  Eq.  67;  Leavy  v.  Leavy, 
53  Miss.  480.  22  Hun  (N.  Y.)  490;  Davoue  v.  fan- 
The  Place  of  Bamidl  of  the  Testator  at  ning.  4  Johns.  Ch.  (N.  Y.)  igg:  Martin 
the  Time  of  His  Death  should  be  alleged  v,  McHryde,  3  Ired.  Eq.  (M.  Car.)  532. 
if  it  is  a  inaterial  fact  in  determining  Demand  for  Legacy.  —  An  allegation 
the  rights  of  the  plaintiff.  Armstrong  of  refusal  to  pay  a  legacy  is  sufficient 
V.  Lear  8,  Pet.  (U.  S.)  52,  holding  also  to  excuse   the  want  of  a  distinct  alle- 
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tnbutee,  the  bill  shpuld  allege  his  relationship  to  the  intestate 
which' by  the  statute  of  distribution  constitutes  him  a  dis- 
tributee,* and  ^  party  suing  or  being  sued  as  a  legatee  must  by 
proper  allegation  be  identified  as  a  legatee  named  in  the  will.* 
The  special  grounds  for  resorting  to  a  court  of  equity  insteacj 
of  proceeding  in  the  probate  court  must  be  alleged,  in  those 
states  where  equity  jurisdiction  can  be  invoked  only  oh  such 
grounds.'  The  bill  concludes  with  a  prayer  for  specific  relief, 
and  usually  also  for  general  relief.* 

b.  Multifariousness. — A  bill  which  improperly  joins  dis- 
tinct and  disconnected  matters,  thereby  confounding  them,'  i? 
bad  for  multifariousness.*  Thus  a  bill  blending  together  ^ 
demand  by  the  plaintiff  as  a  legatee  against  a  defendant  as 
executor  and  a  demand  by  the  plaintiff  in  his  individual  capacity 
against  the  defendant  in  his  private  capacity  is  demurrable.® 

c.  Averments  in  Bill  for  Appointment  of  Receivjsr.  — 

A  bill  for  the  appointment  of  a  receiver  of  the  assets  of  a  dece- 
dent^s  estate  must  state  specifically  the  facts  which  warrant  sucb 

gatton  of    a    demand    for    payment.  See  also  I  be  cases  cited  j»/ra,  p.  1006, 

Foulks  V.  Foulks,  (Supm.  Ci.  Gen.  T.)  note  5. 

6  N.  Y.  Supp.  112.  4.  Prayer  for  Partial  Settlement.  —A 

L  See  as  to  averments  of  pedigree,  bifl  cannot  be  sustained  wh6r6  it  seeks 

article'  Heirs  and  Devisees,    vol.    10,  relief  in  relation  to  one  article  of  prop- 

PP*  53*54:  ^^^  for  analogous  cases  see  erty  alone,  without  calling  for  a  gen- 

ariicle  Probate  AND  Contest  OF  Wills,  eral  account  and  setilemeni,  *' One  of 

vol.  16,  pp.  1019,  1020.  the  next  of  kin  or  the  person  claiming 

2.  Bellows  V.  Sowles.  57  Vi.  411,  his  interest  cannot  call  for  a  settlement 
holding,  however,  thai  where  a  with  respect  to  a  part  of  tlie  assets 
pecuniary  legacy  was  given  to  each  of  only,  witnout  having  a  full  account  of 
the  **  surviving  children  "  of  another,  the  whole  estate."  King  v.  Galloway, 
a  bill  averring  that  I  he  plaintiff  "  is  a  5  Jones  Eq'.  (N.  Car.)  124.  See  also 
son  '*  of  the  person  named  sufficiently  Chambers  v.  Wright,  52  Ala.  444,  hold- 
showed  that  he  was  entitled  to  the  ing,  however  that  objection  to  the  bill 
legacy.  cannot  be  first  raised  on  appeal. 

§.  Alabama.  —  Hill  v.  Armistead,  56  6.  See  article  Multifariousness  ANp 

Ala.  118;  James  v.  Faulk,  54  Ala.  184;  Misjoinder  (in  Equity),  vol.  14,  p.  ^94. 

Newsom    v.    Thornton,  66    Ala.    311 ;  For  a  bill  by  legatees  held  not  to  be 

Marsh    V.    Richardson,   49   Ala.   430;  multifarious  see  Catlin  v.  Wheeler,  49 

liorton  V.  Moseley.  17  Ala.  794;  King  Wis.  507. 

V.  Smith,  15  Ala.  264.  For  bills  by   distributees  and  heirs 

Arkansas.  —  Oliver  v.  Vance,  34  Ark.  which  were  held  to  be  multifarious  sec 

564.  Van  Mater  v.  Sickler,  9  N.  J.  Eq.  483; 

Georgia,  —  Beers    v.   Slrohecker,    21  Allen  e/.   Miller,  4  Jones  Eq.  (N.  Car.) 

Ga.  442;  Ashburn  v.  Ashburn,  16  Ga.  146. 

213.  For  bills  by  distributees  held  not  to 

Illinois.  — Shepard  v.  Speer,  140  111.  be  multifarious  see  Baker  v.  Mitchell, 

238;    Heusiis  V.  Johnson,  84  111.  61;  109  Ala.  490;  Breckinridge  ».  Floyd,  7 

Epler  V.  Epler,  13  111.  App.  472.  Dana  (Ky.)  456;    Troup   v.    Rice,    55 

New      York. — Morse      v.      Smith,  Miss.  278;  Bassett  v.  Warner,  23'Wre. 

(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  673. 

385;  Sanders  V.  Soutter,  126  N.  Y.  193;  For  a   multifarious  bill   by  an  cx- 

Chipman  w.  Montgomery,  63  N.  Y.  221;  ecutor  asking  for  an  administration  bi 

Matthews  v.  Studley,   17  N.  Y.  App.  the  estate  see  Trimmer  v.  Todd,  5^  !?• 

Div.  303;  Douglas  v.  Yost,  64  Hun  (N.  J.  Eq.  426. 

Y.)  155;  Seymour  r/.  Seymour,  4  Johns.  6.  Davoue  z^.  Fanning,  4  Johns.  Ch. 

Ch.  (N.  Y.)409.  (N.  Y.)i99. 
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an  appointment;^  mere  general  charges  of  misconduct  on  the 
part  of  the  personal  representative  are  insufficient.* 

6.  Betention  of  Bill  for  Complete  Settlement  —  Where  a  court  of 
equity  obtains  jurisdiction  to  grant  some  special  relief  not  within 
the  power  of  the  probate  court,  it  may,  and  very  frequently 
does,  retain  the  case  for  all  purposes  and  decree  a  complete 
administration,  settlement,  and  distribution  of  the  entire  estate,' 
pursuant  to  the  statutory  provisions  for  administration  in  the 
probate  court,  but  modified,  possibly,  in  some  cases  by  the 
principles  of  equity."*  On  the  other  hand,  in  some  of  the  states 
the  court  of  equity  acts  merely  in  aid  of  the  probate  court,  and 
having  granted  the  special  relief  sought  it  remits  the  further 
administration  to  the  probate  court,  with  appropriate  directions 
if  necessary.* 

7.  Beferences.  —  It  is  the  usual  course,  and  in  most  cases  neces- 
sary, to  order  a  reference  for  an  account  of  the  debts  and  assets 
and  an  ascertainment  of  amounts  due  to  creditors,  distributees, 

1.  See  supra^  p.  loio.  as  to  the  ap-  will  proceed  to  the  end  and  do  all  that 
pointmenl  of  a  receiver;  and   see  Du    justice  requires." 

Val   V.   Marshall,  30  Ark.  230,  where  See  generally   article  Jurisdjction, 

the  substance  of  the  allegations  is  set  vol.  12,  p.  162  et  seq, 

forth.  4.  Scein    v.    Gordon,    92   Ala.    532: 

2.  Blair  v.  Green,  45  N.  J.  Eq.  671.  Bragg  v.  Beers,  71  Ala.  151;  Key  v. 
See  generally,  as  to  bills  for  the  ap-  Jones,  52  Ala.  238;  Cowles  v.  Pollard, 
pointment  of  receivers  and  the  pro-  51  Ala.  445;  Wilson  v.  Crook,  17  Ala. 
ceedings  thereon,  article  Receivers,  59;  Hall  v,  Wilson,  14  Ala.  295; 
vol.  17,  p. '675.  Taliaferro    v.    Brown,    11    Ala.    702; 

3.  Alabama,  —  Baker  v.  Mitchell,  109  Sharp  v.  Sharp,  76  Ala.  317,  where  the 
Ala.  490;  Moore  v.  Randolph,  70  Ala.  court  said:  "  Following  its  own  prac^ 
5S7;  Cowles  V.  Pollard,  51  Ala.  445;  lice,  ihe  court  will  decree  a  sale  of 
Stewart  v.  Stewart,  31  Ala.  207;  Pear-  lands  when  necessary  and  when  in 
son  V.  Darrington,  21  Ala.  169;  Wilson  similar  cases  a  court  of  probate  would 
V,  Crook,  17  Ala.  59;  Gayler  v.  Single-  have  had  jurisdiction  to  order  a  sale;  " 
ton,  I  Stew.  (Ala.)  566;  Blakey  v,  Freeland  v.  Dazey,  25  111.  294;  Van- 
Blakey,  9  Ala.  391.  syckle    v.    Richardson,     13    III.    171; 

Florida,  —  Ritch  v.  Bellamy,  14  Fla.  Wood  z/.  Johnson,  13  111.  App.  548. 

537.  6.  Moren   v.    McCovvn,    23   Ark.   93; 

Illinois,  —  Winslow   v.    Leland,    128  Oliver  z/.  V^ance,  34  Ark.  564;   Hankins 

111.342;  Vansyckle  v,  Richardson,    13  v,  Layne,  48  Ark.  54.4;  Brice  v.  Taylor, 

111.    17T;    Freeland    z/.    Dazey,  25    111.  51  Ark.  75,  where  the  court  said  that 

294;    Elcing  V.   Biggsville    Firsi    Nat.  in  Arkansas  **  equity  can  do  no  more 

Bank,  173  III.  368;  Wood  v.  Johnson,  than  remove  obstacles  in  the  way   of 

13  111.  App.  548.  the    probate  court,   in   order   that  the 

New  Jersey,  —  Mallory  v.  Craige,  15  latter  may  successfully   proceed   with 

N.    J.    Eq.  73.     See  also   Mersells  v.  the  administration,  and,  having  opened 

Mead,  7  N.  J.  Eq.  557.  Ihe   way,  it  relinquishes    its  grasp  on 

New  York, — Sanders  z^.  Soutter,  126  the  estate  and  leaves  the  administra- 

N.    y.    193;    Thompson    v.    Brown,   4  lion  to  proceed  in  the  other  tribunal. 

Johns.    Ch.    (iV.    Y.)    630;     Blake    v.  It  is  only  when  the  probate  court  has 

Barnes,  (Supm.   Ct.  Gen.  T.)  28  Abb.  fully  performed  its  functions,  leaving 

N.  Cas.  (N.  Y.)40i,  where  it  was  said  nothing  in   the  way  of  a   distribution 

that  the  court  of  equity  **  will  not  limit  of  the  amount  recovered,   that  equity 

the  relief  to  the  single  fact  ivhich  ap-  can  direct  the  distribution;"    Orange 

proprlately  brought  the  case  within  its  County   Bank   7*.    Kidder,   20  V'l.  519: 

jurisdiction.     Having   commenced,    it  Morse  z/.  Slason,  13  Vi.  296. 
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or  legatees;*  the  personal  representative  is  not  chargeable  with 
assets  upon  the  silence  of  his  answer  as  to  the  possession  of 
assets.*  But  where  his  answer  expressly  admits  a  sufficiency 
of  assets,  no  account  is  necessary.* 

8.  Decree.  —  The  decree  must  be  agreeable  to  the  case  made 
by  the  bill.^  A  decree  for  distribution  or  for  the  payment  of 
legacies  should  specify  the  amount  to  be  paid  to  each  of  the 
creditors,  distributees,  or  legatees.*  A  decree  for  distribution 
should  be  entered  against  the  personal  representative  in  his  indi- 
vidual capacity.*  It  is  erroneous  to  decree  against  the  personal 
representative  absolutely  that  he  shall  pay  money  at  fixed  future 
periods,  in  respect  of  funds  not  in  hand,  but  which  shall  then 
come  into  his  hands.''  On  a  bill  filed  by  one  distributee  against 
the  other  distributees  and  the  personal  representative,  the  latter 
is  entitled  to  a  decree  settling  and  distributing  the  entire  fund 
without  filing  a  cross-bill.**  Independently  of  statutory  provi- 
sions, a  decree  in  favor  of  a  distributee  or  legatee  against  the 
personal  representative  should  provide  for  a  refunding  bond,  if 
necessary  to  protect  the  defendant  from  further  jeopardy,*  and 
the  course  prescribed  by  statute  for  the  probate  court  in  respect 
of  refunding  bonds  will  be  adopted  by  the  chancery  court.** 

9.  Costs.  —  It  is  a  cardinal  rule  that  costs  in  equity  rest  in  the 

1.  Street    v.   Street,    113    Ala.    333;     legacy.    Seegenerally  article  Decrees, 
Pre  welt  v.  Prewett,  4  Bibb  (Ky.)  266;     vol.  5,  p.  956. 

Roberts  v.  Dale,  7  B.  Mon.  (Ky.)  199;  6.  Jones   v.    Mlnogue,   29  Ark.  637; 

Smith  V.  Moore,  4  N.  J.  £q.  485;  King  Roberts  v.  Dale,  7  B.  Mon.  (Ky.)  I99; 

V.  Berry,  3  N.  J.  Eq.  44,  261;  Mallory  Arnold  v.  Arnold,  11  B.  Mon.  (Ky.)  81; 

«'.  Craige.  15  N.  J.  Eq.  73;   Hallett  v.  Vance  v.  Vance,   5  T.  B.  Mon.  (Ky.) 

Hallett.  2  Paige  (N.  Y.)  15;  Rogers  v.  521.     See  also  article  Decrees,  vol.  5, 

King,  8  Paige  (N.  Y.)  210;  Thompson  p.  1063  ei  scq. 

v.  Brown,  4  Johns.   Ch.  (K.  Y.)  619;  Betentioii  of  Soit  for  Forther  Decree. — 

Lash  V.  Haaser,  2  Ired.  Eq.  (N.  Car.)  Where    suits    are    pending    in    other 

489;  Sandridge  v.  Spurgen,  2  Ired.  Eq.  courts,  the  result  of  which  may  affect 

(N.  Car.)  2£9;  Duncan  t/.  Tobin,  Cheves  the    amount     to    be     ultimately    dis- 

Eq.  (S.  Car.)  143;  M'Rae  v.  Bates,  4  tributed,  the  court  may  make  a  decree 

Hen.  &  M.  (Va.)490.     As  to  references  for  present  distribution  of  funds  not 

on  creditors'  bills,  see  article  Credit-  involved  in  the  pending  suits  and  re- 

ORS*  Bills  and  Fraudulent  Convey-  tain  the  cause  for  further  decree  after 

ANCES,  vol.   5,  pp.  604,  609,  and  as  to  the  termination  of  those  suits.     Breck- 

proceedings  on  references    generally,  inridge  z^.  Floyd,  7  Dana  (Ky.)  456. 

see  article  References,  vol.  17,  p.  978.  6.  Duncan  t.  Mizner,  4  J.  J.  Marsh. 

2.  Stevens  v.  Gordy,  qGill(Md.)  405:  (Ky.)  447. 

Sandridge  v.  Spurgen,  2  Ired.  Eq.  (N.        7.  Hite  v.  Hite,  2  Rand.  (Va.)  409. 
Car.)  276.  8.  Caldwell  7/.  Kinkead,   i   B.   Mon. 

8.  Sharpe   v.  Rockwood.  78  Va.  24;  (Ky.)  228. 
McRae  v.  Brooks,  6  Munf.  (Va.)  157;        9.  Harris  7-.  White,   5  N.  J.  L.  485; 

Hallett  V.  Hallett,  2  Paige  (N.  Y.)  15.  King  v.  Berry,  3  N.  J.  Eq.  55;  Wilson 

4.  Blackerby     v.    Holton,    5     Dana  v.  Fisher,  5  N.  J.  Eq.  493;  Vanderpool 

(Ky.)  520;  Cloud  V.  Whiteman,  2  Harr.  v.  Vanderpool,  3  N.  J.  Eq.  120. 
(Del.)  401,  holding  that  on  a  bill  pray-         10.  Sanderson  tj.  Sanderson,  17  Fla. 

ing  for  the  payment  of  a  legacy  by  the  833;  Neely  v.  Neel)',  i  Litt.  (Ky.)  292; 

defendant  as  executor  in  due  course  of  Shirley    v.    Mitchell,    3    J.  J.   Marsh, 

administration  the  defendant  could  not  (Ky.)  684;    Vance   v.  Vance,    5  T.    B. 

be  charged  personally  as  a  devisee  of  Mon.  (Ky.)  521;   Overstreet  v.  Polls,  4 

land  charged  with  the  payment  of  the  Dana(Ky.)  139;  Blackerby  </.  Holton,  5 
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sound  discretion  of  the  court ;  the  general  subject  has  been  dis- 
cussed in  a  preceding  article.*  Ordinarily  when  a  plaintiff  recov- 
er3  he  recovers  his  costs.*  It  is  usual  to  direct  that  tHe  costs  be 
paid  out  of  the  fund,  in  suits  against  executors  and  administra- 
tors for  settlement  and  distribution.*  But  wherie  the  defendant 
has  neglected  his  duty  o^  makes  ur^reasonable  objections  he  may 
be  charged  personally  with  the  costs."*  Where  r^either  party  is 
entirely  right  in  the  positions  respectively  assumed,  each  may  be 
decreed  to  pay  his  own  costs.* 

10.  Enforcement  of  Decree.  —  Formerly  decrees  in  chancery 
were  enforceable  pnly  by  process  of  contempt,®  but  constitu- 
tional prohibitions  of  imprisonment  for  debt  preclude  the 
enforcement  of  decrees  for  the  mere  payment  of  money  by 
attachment  for  contempt.''  Statutes  usually  provide  for  the 
enforcement  of  money  decrees  by  the  ordinary  common-law  pro- 
cess of  execution.^  A  decree  against  the  personal  representative 
may  also  be  enforcecj  by  an  action  on  his  administration  bond.* 

XIV.  AcGpXJVTiVG  IN  Pbobate  CquRT  —  1.  yoluntary  Accounting 
—  In  Qo^eral.  —  The  statutes  in  most  of  the  states  Contain   pro 
visions  for  the  settlement  of  the  administration  accounts  upon 
the  petition  of  the  executor  or  administrator.*? 

Notice  of  ^oceedingf.  —  Annual  or  intermediate  accounts  pre- 
sented by  the  executor  or  administrator  are  usually  settled  with- 
out any  notice  to  the  parties  interested  in  the  estate,?*  but  such 

Dana  (Ky.)  520;    Duncan  v.   Mizner,  entitled  to cosls against  a  plainiifT  who 

4  J.   J.    Marsh.  (Ky.)  443;    Rootes    v,  obtained  a  decree  for  distribution,  see 

Webb,  4   Munf.  (Va.)    77;    Handly  v.  Eidson  v.  Fontaine.  9  Gratl.  (Va.)  286. 

Snodgras?,  9  Leigh  (Va.)485;    McRae  6.  See    article    Decrees,    vol.    5,    p. 

V.  Brooks,  6  Munf.  (Va.)  157;  Stovall  1068. 

%>.  Woodson,  2  Munf.  (Va.)  303;  Shcp-  7.  Clements  v.  Tillman.  79  Ga.  451, 

pard  V.  Starke,  3  Munf.  (Va.)  29.     See  holding  that  a  money  decree  in  favor 

also  Carrol  v.  Connet,  2  J.J.  Marsh,  of  a  legatee  against  the  executor  could 

(Ky.)  195.  not   be  enforced   by   proceedings    for 

1.  See  article  Costs,  vol.  5,  pp.  100,  contempt. 

184.  8.  Clements  r.  Tillman,  79  Ga.  451; 

2.  Hunn  v.  Norton,  Hopk.  (N.  Y.)  Roberts  v.  Dale,  7  B.  Mon.  (Ky.)  199. 
344,  a  suit  by  a  creditor.  See  also  article   Decrees^   vol.    5,   p. 

8.  Benick  v.  Bowman,  3  Jones  Eq.  1068. 
(N^  Car.)  315;  Morrell  v.  Dickey,  i  9.  State  v.  Dilley,  64  Md.  314.  For 
Johns.  Ch.  (N.  Y.)  153;  Pritchard  v.  pleading  and  practice  in  actions  on  ad- 
Hicks,  I  Paige  (N.  Y.)  270;  Church  ministration  bonds,  see  article  Ex- 
V.  Eggleston,  3  Colo.  A  pp.  239.  See  ecutors  and  AdnhnistratORS,  vol.  8, 
also  Dunscbmb  v.  Dunscomb,  i  Johns,  p.  717  et  seq. 

Ch.  (N.  Y.)    508;    Ball   v.  Townsend,  10.  5ee   the  statutes  in  the  various 

Lilt.  Sel.  Cas.  (Ky.)  325.  states  and   the  cases  cited  in  the  next 

4.  Benick  v.  Bowman,  3  Jones  Eq.  note;  and  as  to  the  duty  ol  executors 
(K.  Car.)  314.  See  also  Post  v.  Ste-  and  administrators  to  account  see  gen- 
vens,  13  N.  J.  Eq.  293;  Norman  7/.  erally  Am.  and  Eng.  Encyc.  of  Law 
Storer,  i  Blatchf.  (IJ.  S.)  593.  (2d  ed.),  x\x\t  Ex^rutors and Administra' 

5.  Learitt  v.  Wooster,  14  N.  H.  550;  iors,  vol.  ii,  p.   1181. 

Harrison  v.  Righter,  11  N.  J.  Eq.  389.  11.  Musick   v.  Beebc,    17    Kan.    53; 

Costs  Ag^nBt  Successful  Plaintiff. — For  Tread  well   v.    Herndon,   41   Miss.  38; 

a  case  where,   under   special    circum-  Matter   of   Biddle,  35    Mo.  29:    Myers 

stances,    the   administrator    was   held  v.    Myers,   98    Mo.    262:    Bachelor  v. 

1018  Volume  XIX. 


AiMMUkiiajr 


DECEDENTS'  ES  TA  TES.        in  Pr<M»  iCto^u*. 


selrtliefneiits  are  only  prima  facie  correct,  and  errors  or  mistakes 
therein  may  be  corrected  at  any  subsequent  settlement.^  In 
voluntary  proceedings  for  final  settlement,  however,  as  in  com- 
pulsory proceedings  for  such  settlements,'  actual  or  constructive 
notice  must  be  given  to  all  parties  interested,  unless  they  appear 
without  notice,  in  order  to  render  the  settlement  conclusive  upoin 
them.' 
6eiti0aMiit  «f  AMoont.  —  The  proceedings  of  the  court  in  the  setlle- 


Scbmela,  49  Neb.  37;  Greenlee  v.  Hays, 
I  Overt.  (Tenn.)  300:  Mounijoy  v. 
Lowry,  4  Hen,  &  M   (Va.)  428. 

•1.  Am.  end  £ng.  Encyc.  of  Law  (2d 
ed . ),  ti  lie  Executors  and  A  dm  in  istrators^ 
vol.  II,  p.  1310. 

^.  See  infra,  XIV.  2.  d.  Notice  or 
Citation. 

As  to  the  conclusiveness  of  Aoal  ac- 
countings see  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.).  title  Executors  and  Ad- 
nUnistraiors^  vol.  11.   p.  131 1. 

8.  Alabama.  —  McMullen  v.  Brazel- 
lon,  81  Ala.  442;  Sims  v.  Waters,  65 
Ala.  442;  Waller  v.  Ray,  48  Ala. 
46S;    Biuce  V.  Strickland,  47  Ala.  192; 


sloe,  29  La.  Ann.  378;  Mullen  v.  King, 
10  La.  Ann.  674;  Marchand  v.  Gracie, 
2  La.  147. 

Massackusetts, — Browne  v.  Dooltule, 
151  Mass   595, 

Mississippi.  —  Crawford  v.  Red  us,  54 
Miss.  700;  Bowen  v.  Sedle,  45  Miss. 
30;  Dogan  V.  Brojvn.  44  tMi^s.  235; 
Pollock  V.  Buie,  43  Miss.  J40;  Tread - 
well  V.  Herndon,  41  Miss.  38;  Donald 
V.  McWhorter,  40  Miss.  231;  Winburn 
V.  King,  35  Miss.  157:  Roberls  v.. Rob- 
erts 34  Miss.  322;  Cason  v.  Cason,  31 
Miss.  578;  Frisby  v.  Harrisson,  30 
Miss.  452;  Hardy  z/.  Gholson,  26  Miss. 
70;  Neal  V.   Wellons,  12  Smed.  &  >M. 


Petiy   V.    Britt,  46   Ala.    491;    Seircy  (Miss.)    649;    Neylans   v.    Burge,    14 

V.    Holmes,   43  Ala.   608;   Semoice  v.  Smed.  &  M.  (Miss.)  201;  Washbarn  v. 

Semoicc,  35  Ala.  295;  McRee   v.  Mc-  Phillips,  5  Smed.  &  M.  (Miss.)  600. 

Ree.  34  Ala.    165;  McConico  v.  Can-  Afissouri.  —  Lenox   7/.    Harrison,    88 

non,  25  Ala.  462;  Barnett  v.  Tarrence,  Mo.  491;  Mailer  of  Biddle,  35  Mo.  29; 

23  AI.1.  463;   Collier  v.   Slaughter,   22  Myers    v.    Myers,   98    Mo.    262;   State 

Ala.  671;  Smith  v.  Smith,  21  Ala.  761;  v.  Donegan,  83  Mo.  374:    McLean   v. 

Smith  V.  Hooper,  20  Ala.  245;  Jenkins  Bergner,    80   Mo.   414;     Brashears   v. 


v.  Jenkins,  16  Ala.  693;  Boyeit  v. 
Kerr,  7  Ala.  9;  Douthitt  v.  Douihitt,  i 
Ala.  594. 

Arkansas.  —  Greely  Barnham  Gro- 
cery Co.  V.  Graves,  43  Ark.  171, 

California.  —  Matter  of  Kruger,  123 
Cal.  391;  Runyon's  Estate,  53  Cal.  196. 
See  also  Kearney  v.  Kearney,  72  Cal. 
591;  McClellan  V.  Downey,  63  Cal.  520. 

Delaware.  —  See  Allen  v.  Leach,  7 
Del.  Ch.  83. 

Illinois,  —  Frank  v.  People,  147  111. 
105. 


Hicklin,  54  Mo.  102;  State  v.  Siuart, 
74  Mo.  A  pp.  182.  See  also  Baldwin  v. 
Davidson.  139  Mo.  118. 

Nebraska.  —  Bachelor  v.  Schmela,  49 
Neb.  37. 

New  Hampshire, — 'See  Child's  Ap- 
peal, 23  N.  H.  225. 

New  Jersey.  —  Boullon  v.  Scott,  3  ^. 
J.  Eq.  231;  Gray  v.  Myrick,  38  N.  J. 
Eq.  210. 

New  York,  —  Hood  v.  Hood.  85  N. 
Y.  578.  See  alsoMaiter  of  Patterson, 
79  Hun  (N.  Y.)  371;  Fisher  r.  Banta. 
Indiana.  — Jonesv.  Jones,  115  Ind.  66  N.  Y.  468;  Matter  of  De  Forest.  86 
504;  Shirley  v.  Thompson,  123  Ind.  Hun  (N.  Y.)  300;  Gibbons  v.  Shepard, 
454.  See  also  Roberts  v.  Spencer,  112  2  Dem.  (N.  Y.)  247:  Mead  v.  Miller,  3 
Ind.  81.  Dem.    (N.    Y.)   577;     Brick's    Estate, 

Iowa.  —  See  Van  Aken  v.  Coldren.  80    (Surrogate  Ct.)  15  Abb.  Pr.  (N.  Y.)  12; 
loiva  254. 

Kansas. — See  Smith  v.  Eureka 
Bank,  24  Kan.  528. 

Louisiana.  —  Couder's  Succession,  47 
La.  Ann.  810;  Macariy's  Succession, 
3  La.  Ann.  383;  Perret*s  Succession,  20 
La.  Ann.  86;  Yarboroug^'s  Succession, 
16  La.  Ann.  258;  Carter  t/.  McManus, 
15  La.  Ann.  676;    Bougere's  Succes- 


Redmond  v.  Ely,  2  Bradf.  (N.  Y.)  175; 
Vulte  V.  Martin,  (Supm.  Ct.  Gen.  T.) 
44  How.  Pr.  (N.  Y.)  18. 

Oregon,  —  Dray  v.  Bloch,  29  Oregon 

347. 

Pennsylvania.  —  See  Miller's  Estate, 

7  Pa.  Dist.  762. 

Virginia, — See    Campbell   v.    Win- 
ston, 2  Hen.  &  M.  (Va.)  10. 
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ment  of  the  account  are  essentially  the  same  as  in  cases  of  com- 
pulsory accountings,  which  are  treated  in  a  subsequent  part  of 
this  article.* 

2.  Compulsory  Accounting  —  a.  Who  May  Compel  —  intflratu 
General  Seqoisite.  —  Compulsory  proceedings  for  an  accounting  can 
be  instituted  only  by  a  party  having  an  interest  in  the  settlement 
of  the  estate,  though  there  be  no  statutory  provision  on  the  sub- 
ject.* In  many  of  the  states,  however,  the  statute  makes  it  the 
duty  of  the  probate  court  to  order  an  accounting  upon  the  appli- 
cation of  "  any  person  interested  "  in  the  estate,  after  the 
expiration  of  a  stated  period  from  the  grant  of  administration. 
Any  person  who  will  be  interested  in  the  distribution  when  the 
time  for  distribution  arrives  may  require  an  account.*  But  one 
who  has  no  interest  in  the  estate  which  would  be  the  subject- 
matter  of  an  account  if  properly  filed  has  no  status  to  ask  for  an 
account.*  A  creditor  of  the  estate  has  the  requisite  interest,  and 
is  frequently  named  by  statute  as  one  who  may  petition  for  an 
accounting.*     Other  persons  having  an  interest  are  heirs  and  dis' 

1.  See  infra^  XIV.  3.  Rendtring  Ac-  interest  to  an  order  that  the  adminis- 
count;  4.  Objections  to  Account^  and  trator  render  an  account."  Gratacap 
proceedings  Thereon,  v.  Phyfe,  i  Barb.  Ch.  (N.  Y.)489. 

2.  Freeman  V.  Rhodes,  3  Smed.  &  M.  In  Pennsylvania^  under  the  Act  of 
(Miss.)  329.  See  also  Probate  Judge  March  20,  1832,  a  petition  for  an  ac- 
V.  Mathes,  60  N.  H.  433;  Rogers  v.  count  may  be  presented  by"  any  pcr- 
Marston,  80  Me.  404.  son  interested,  whether  such   interest 

Interest  Hot  Cloiely  8eniti]iiMd«  —  "A  be  immediate  or    remote."      Davis*s 

probate  court,  in  its  discretion,   may  Estate,  12  Phila.  (Pa.)  128, 35  Leg.  Int. 

properly  entertain  an  application  for  (Pa.)  274;    Lacey*s   Estate,   12   Phila. 

an  order  that    *    *    *    an  account  be  (Pa.)  127,  35  Leg.  Int.  (Pa.)  274. 

filed  by  one  who  ought  to  file  it,  with-  AttomeyB  Having  a  Statutory  Lien  for 

out  inquiring  very  carefully  into  the  Costs  in  a  suit  resulting  in  a  judgment 

legal  right  of  the  applicant  to  be  heard  against  an  administrator  may  cite  biro 

as  a  party."     Pattee   v.  Stetson,  170  to  accounts     Close  v.  Shute,  4  Dem. 

Mass.  93.    See  also  Dickson's  Estate,  (N.  Y.)546. 

II  Phila.  (Pa.)  86,  32  Leg.  Int.  (Pa.)  4.  Koerner's  Estate,  19  Phila.  (Pa.) 

249.  ID.  45  Leg.  Int.  (Pa.)  5. 

8.  Smith's  Estate,  7  Pa.  Dist.  754.  Creditor  of  Exeontor.  —  An  undertaker 

One  who  was  directed  by  the  will  to  having  a  claim  for  funeral  expenses 
take  charge  of  and  finish  the  settle-  incurred  by  the  executor  is  not  a 
ment  of  the  estate  after  the  executor  creditor  or  a  person  interested.  Mat- 
has  sufficient  interest  to  cite  the  ex-  ter  of  Flint,  (Surrogate  Ci.)  15  Misc. 
ecutor  to  a  settlement.      Ridgley  v.  (N.  Y.)  598. 

People,  163  III.  112,  afirming  People  A  receiver  who  has  been  appointed 

V.  Ridgley,  63  III.  App.  556.  in  proceedings   supplementary  to  an 

A  B^mainderman  may  cite  the  ex-  execution  on  a  judgment  against  one 
ecutor  to  file  an  account.  Bushong*s  who  is  an  executor  cannot  compel  the 
Estate,  14  Phila.  (Pa.)  322,  38  Leg.  Int.  latter  to  settle  his  account,  in  order 
(Pa.)  412;  Lawrence's  Estate,  (Surro-  that  his  commissions  may  be  appro- 
gate  Ct.)  15  Civ.  Pro.  (N.  Y.)  54,  citing  priated.  Worrall  v.  Driggs,  i  Redf. 
Campbell  r.   Purdy,   5  Redf.  (N.   y!)  (N.  Y.)  449. 

434,  and  Matter  of  Wood,  5  Dem.  (N.  6.  Peters's  Estate,  i  Phila.  (Pa.^  581, 

Y.)  345.  12  Leg.  Int.  (Pa.)  358;  Fryer's  Estate, 

Contingent  Interest.  —  '*  Evren  a  con-  12  W.  N.  C.  (Pa.)  408;  Webb*s  Estate, 

tingent  interest  in  the  estate  is  suffi-  20   W.    N.   C*  (Pa.)  275;    Langley  v. 

cient  to  entitle  the  party  having  such  Harris,  23  Tex.  564. 
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tributees  of  intestate  estates  *  and  legatees  and  devisees  of  testate 
estates  or  parties  representing  their  interests.* 

Coezecntor.  —  An  executor  may  compel  his  coexecutor  to 
account.' 

The  Probate  Court  of  Its  Own  Motion  may,  by  express  statute  in  many 
of  the  states,  cite  the  executor  or  administrator  to  render  an 
account.* 

b.  Form  and  Contents  of  Application  —  By  Petition  showing 

Interest  of  Petitioner.  —  The  application  is  properly  made  by  petition, 
which  should  allege  the  facts  constituting  the  interest  of  the 
petitioner.*     Where  the  applicant  is  a  creditor,  it  is  the  safer 

1.  Voinchet/.  Brouillette,  5oLa.  Ann.  the  executor  of  the  first  testator.     Ed- 

370;  Rogers  v.  Marston,  80  Me.  404;  wards  v.  Edwards,  i  Dem.  (M.  Y.)  132. 
Tread  well  z/.  Sorrel  I,  23  Miss.  563;  Rob-        Legatee  of   Bistribntee.  —  A    legatee 

inson  v.  Gholson,  8  Smed.  &  M.  (Miss.)  under  the  will  of  a  nephew  of  an  intes- 

396;  Bard  v.  Wood,  3  Met.  (Mass.)  74.  tate  decedent  was  held  entitled  to  an 

The  next  of  kin  and  heir  at  law  of  a  accounting  by  the  administrator  of  the 

testator  has  sufficient  interest  to  pe-  decedent.     Matter  of   Prout,  52   Hun 

tition  that  the  executor  be  required  to  (N.  Y.)  109,  citing  as  in  point  Fisher  v. 

settle    his    account    where   it  is  con-  Banta,  66  N.  Y.  468. 
tended  that  the  executor  holds  part  of        Seceiver  of  Legatee.  —  '*  A  receiver  in 

the  estate  for  the  benefit  of  the  heirs  supplementary  proceedings  of  ajudg- 

by  reason  of  a  release  by  the  residuary  ment  debtor  legatee  may  require  an 

legatee  of  all  his  claim  upon  the  estate,  accounting  by  an  executor.'*     Matter 

Rogers  v,  Marston,  80  Me.  404.  of  Beyea,  (Surrogate  Ct.)  10  Misc.  (N. 

Distributees  Who   Have  Seoeipted  in  Y.)  igS.  citing  Matter  of  Rainey,  (Sur- 

Fiill.  —  Distributees   who   have  given  rogate  Ct.)  5   Misc.  (N.  Y.)  367.     See 

to  the  administrator  or  executor  their  also  In  re  Beecher,  (Supm.   Ct.  Gen. 

receipt   in   full,    acknowledging    pay-  T.)  19  N.  Y.  Supp.  971. 
ment  of  distributive  shares,  are  not  es-        Benefloiary  under  Void  Tnut.  —  One 

lopped  to  demand  an  accounting.  Bard  claiming  an  interest  in  a  will  under  a 

V.  Wood,  3  Met.  (Mass.)  74,  where  the  void  trust  has  no  standing  to  compel 

court  said:  **  It  may  appear  that  the  the  executor  to  account.     Matter  of 

receipts  were  obtained  by  fraud  or  mis-  Wood,   (Surrogate   Ct.)   15   N.    Y.   St. 

representation,  or  were  given  through  Rep.  722,  affirmed  55  Hun  (N.  Y.)  204, 

mistake  or  misapprehension,  and  that  affirmed  sub  nom.  Matter  of  New  York, 

the  distributees  ought  not  to  be  barred  119  N.  Y.  661. 
by  them."  Agent  of  Devisee.  —  It  seems  that  an 

Heir  of  an  Heir.  —  An  administrator  "  agent  "  of  a  devisee  has  po  interest, 

cannot  be  called  to  account  by  an  heir  Boerum  v.  Betts,  i  Dem.  (N.  Y.)  471. 
at  law  of  an  heir  at  law  of  the  dece-        S.  In  re  Rumsey,  (Supm.   Ct.  (^en. 

dent.     Brooke's  Estate,  14  Phila.  (Pa.)  T.)  18  N.  Y.  Supp.  402. 
325,38  Leg.   Int.  (Pa.)  451.     See  also        4.  Vincent   v,    Daniel,   59  Ala.  602; 

Lacey's  Estate,  12  Phila.  (Pa.)  126,  35  Reynolds  v.  People,  55  III.  328;  Grata- 

Leg.  Int.  (Pa.)  274.  cap  v.  Phyfe.   i   Barb.  Ch.  (N.  Y.)485; 

Judgment  Creditor  of  Legatee  or  Die-  Matter  of  Hale,  6  N  Y.  App.  Div.  411; 

tribntee.  —  A   judgment  creditor   who  Matter  of  Campbell,  12  Wis.  369.     See 

has  levied  an  attachment  execution  on  also  Thompson  v,  Buckley,  i  Tex.  33. 
the  interest  of  a  legatee  or  distributee  5.  Matter  of  Robinson,  6  Mich.  143. 
may  require  the  executor  or  adminis-        General   Allegation  of   Interest.  —  In 

trator  to  account.     Manigle's  Estate,  Vincent  v,  Daniel,  59  Ala.  602.  it  was 

II  Phila.  (Pa.)  39,  32  Leg.  Int.  (Pa  )  83.  held  that  a  petition  merely  stating  that 

See  also  Voinche  v.  Brouillette,  50  La.  the  petitioner  was  *'  interested  in  the 

Ann.  370.     Otherwise  where  no  execu-  estate  "    was  not  sufficient,  and    that 

lion  has  been  levied.    Greiner's  Estate,  the  petition  ought   to  have  disclosed 

2  W.  N.  C.  (Pa.)  292.  the  nature  and  character  of  his  interest. 

2.  An  Exeentor  of  a  Beneficiary  in  a        Tbe  Petition  of   an  Heir  or  Legatee 

Will  may  petition  for  an  accounting  by  "  should  state  specifically  the   nature 
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practice  to  state  in  the  petition  the  nature  and  character  of  the 
debt  claimed  to  be  due  from  the  decedent,  the  amount  thereof, 
and  the  date  when  it  became  due  and  payable.'  The  petition 
should  also  set  forth  definitely  the  facts  which  by  law  make  it  the 

of  his  interest  under  the  will  or  intes-  Ct.)  15  N.  Y.  St.  Rep.  744,  holding  thae 

late  law."     Davis's  Estate.  12   Phila.  a  mere  description  of  the  petitioner  as 

(Pa.)  r»8,  35  Leg.  Int.  (Pa  )  274.  "  a  creditor"  of  the  estate  was  insuffi- 

The    petition    by  a   legatee    whose  cient;  Davis's   Estate,  12    Phila.  (Pa.) 

legacy    has    been    presumptively  paid  128.  35  Leg.  In(.  (Pa.)  274.     See  also 

by  lapse  of  time  must  allege  circum-  Okeson's  Appeal,   2  Grant  Cas.  (Pa-.) 

stawces    repelling     the     presumption.  303;  Fry's  Estate,  7  Lane.  L.  Rev.  (Pa.) 

Okeson's   Appeal,  2  Grant  Cas.  (Pa.)  107.     Compare    Langley  v.   Harris.  23 

303'                                   ^  Tex.  564,  a  petition  filed  under  a  statute 

A  PtfCttlo'ii  by  el  Dtfltrilmtee  need  noe  which  did  not  prescribe  the  contents 

state  the  amount  of  the  share  to  whrch  thereof,  and  stating  that  the  petitioner 

he  alleges  that  he  is  entitled.     Matter  "is  interested   in  the  estate  "  of  the 

of  Hnfiburt.  43  Hun  (N.  Y.)  311.  deceased;  *'  that  said  estate  is  indebted 

A  Pdtftl^tf  by  the  Beeeiver  of  a  Beas-  to  him  in  a  large  amount  on  a  claim 

flefaty  is  sufficient  where  it  alleges  that  duly  and  regularly  proven  and  allowed 

he  was  appointed  receiver  in  a  certain  by   the    administrator"    and    by    th« 

proceeding  framed,   without   pleading  court.     On  exceptions  to  the  pciitioo, 

each   step  in   the   proceeding  to  show  the  court  said:  '*  It  is  not  to  be  ex- 

that  his  appointment  was  valid,     fn  re  pected  of  a  creditor,  in   making  this 

Beecher,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  complaint,  to  be  more  specific  than  this 

Supp.  Q7r.  in  showing  his  interest.      The  exact 

Prima  Fade  Showing  Bniftcieiit. —  character  of  the  indebtedness,  whether 
Upon  a  petition  for  a  citation  to  file  an  a  note,  judgmeitf,  or  account,  is  not 
account,  it  is  sufficient  for  the  applif-  material,  nor  is  the  exact  amount  of  it 
cant  to  show  k  prima  facie  right  to  an  material.  It  is  sufficient  to  state  facts 
account.  Diiston's  Estate,  14  Phila.  which  if  true  show  that  he  is  '  a  per* 
(Pa.)3io,  38  Leg.  Int.  (Pa.)27o;  Petcfs's  son  interested  in  the  estate.'  Tore- 
Estate,  I  Phila.  (Pa.)  581,  12  Leg.  Int.  qaire  any  greater  certainty  would  tntro- 
(Pa  )  358;  Wistar's  Estate,  12  Phila.  duce  into  the  County  Coart,  in  the 
(Pa.)  48,  35  Leg.  Int.  (Pa.)  68,  holding  settlement  of  estates,  regular  pleading, 
that  the  question  of  interest  "  can  be  as  in  the  Distrki  Coart,  which  we 
more  properly  adjudicated  upon  the  think  never  was  intended  to  be  done." 
addit  and  settlement  of  the  account;"  In  Freeman  v.  Rhodes,  3  Smed.  & 
McNeal's  Estate,  6  Kulp  (Pa.)  271;  M.  (Miss.)  329,  the  petitioner  averred 
Kern's  Estate,  11  Lane.  L.  Rev.  (Pa.)  that  he  had  "  a  claim  "  against  the 
15;  Fry's  Estate.  3  Del.  Co.  Rep.  (Pa  )  estate,  without  mentioning  Its  nature 
405;  McKeown's  Estate,  8  W.  N.  C.  or  character,  or  stating  whether  it 
(Pa.)  343.  9ee  also  Wistar's  Estate,  5  was  a  legally  autheniicaled  claim,  and 
W.  N.  C.  (Pa.)  128;  Toner's  Estate,  without  averring  an  insufficiency  of 
5  W.  N.  C.  (Pa.)  386;  Monigle's  Es-  as<?ets  or  the  insolvency  of  the  estate, 
tate,  I  W.  N.  C.  (Pa.)  234;  Callender's  or  showing  that  be  was  likely  to  be 
Estate,  I  W.  N.  C.  (Pa.)  518;  Stevens's  prejudiced  by  the  acts  of  the  rcspond- 
Estate,  6  Lane.  Bar  (Pa.)  58.  ent  administrator.     It  was  held   that 

In  Burwell  v.  Shaw,  2  Bradf.  (N.  Y.)  the   petitioner    showed    no    sufficient 

322,  it  was  said   that  the  practice  has  interest. 

been  "  to  require    merely  a   positive  General  Allegation  VncontroTerted. — 

alleviation  of  interest,  and  if  {acts  are  In  Gore  v.  Hanis,  4  Dcm.  (N.  Y.)  293. 

Stated  on.  oilh  sufficient,  if  unconffo-  it  was  held   that  a  general  allegation 

verted,  to  show  a  legal  Interest,   the  will  suffice  unless  it  is  denied,  in  which 

merits  of  the  claim  will  not  be  tried  case   the    petitioner  "  must    make    a 

before  entertaining  the  application."  more  definite  statement  of  the  nature 

defe  also  Bonfanti  v.  Deguerre,  3  Bradf.  of  his  claim   by  setting  forth  the  facts 

(N.  Y.)4'^i;  Thomson  v,  Thomson,   1  upon  which  it  is  founded."     See  also 

.Btadf.  (N.  Y.)  27.  Wever  v.    Marvin,    14  Barb.   (N.   Y*) 

1,  Matter  of  Zeuschner,  (Surrogate  376. 
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duty  of  the  respondent  to  render  his  account.* 

c.  Signature  and  Verification  of  Petition  —  signature. 

—  The  petition  should  be  signed.* 

Terifioatien.  —  The  court  may  demand  that  the  petition  be  veri- 
fied, though  no  statute  or  rule  of  court  require  it.*  On  the  other 
hand,  in  the  absence  of  a  statutory  direction  to  the  contrary  the 
court  is  at  liberty  to  act  upon  an  unsworn  petition  or  upon  a 
petition  verified  on  information  or  belief.* 

d.  Notice  or  Citation  —  (i)  Necessity,  —  In  a  proceeding 

to  compel  an  executor  or  administrator  to  render  an  account  the 
court  has  no  jurisdiction  to  render  a  final  decree  unless  all  the 
parties  in  interest  either  appear  voluntarily  •  or  are  duly  notified 
of  the  proceeding,*     Where  a  party  in  interest  is  not  notified  of 

1.  Davis's  Estate,  12  Phila.  (Pa.)  128,  at  least  9i  prima  facie  showing  that  the 

35  Leg.  Int.  (Pa.)  274.  administratrix  ought  to  make  a  final 

ProMddnt  of  Petition.  —  For  a  com-  settlement.**      See  also    Langston    v, 

plete   form   of  a  verified    petition   to  Marks,  68  Ga.  435. 

require   an  administrator  to  account,  2.  See  generally  article   Petitions, 

showing  the  interest  of  the  petitioner,  vol.  16,  p.  516. 

the  facts  entitling  him  to  an  account,  Biguature  by  dnardlan.  —  Where  the 

etc.,  see  Matter  of  Robinson,  6  Mich,  body  of  a  petition  shows  that  it  is  filed 

137.  b^   a  general   guardian   in   behalf  of 

Amendinent  of  !^titloii.  —  If  the  pe-  his  infant  ward,  a  signature  bv  the 
tiiion  is  not  sufficiently  definite,  leave  guardian  without  mentioning  hfs  Ca- 
may be  granted  to  amend  it.  Davis's  pacity  or  the  name  of  the  ward  is  sufili- 
Estaie,  12  Phila.  (Pa.)  128,  35  Leg.  Int.  dent.  Matter  of  Hurlburl,  43  Hun 
(Pa  )  274.  CN.  Y.)  3ti. 

Saffioienoy  of  Allegation.  —  In  Mead's  8.  Matter  of  Robinson,  6  Mich.  143. 

Estate,  4  Pa.   Dist.   750,    the  petition  In   Okeson's   Appeal,  2  Grant  Cas. 

was  held  to  be  **  singularly  defective  **  (Pa.)  303,  it  was  said  that  the  petition 

in    that   while    it   averred   the    death  must  be  supported  by  oath  or  affirm  a- 

of  the  decedent  and  the  date  thereof,  tlon. 

and  that  letters  of  administration  were  As  to  sufficiency  of  verification  see 

granted   to  ihe  respondent,  who  had  Matter  of  Macaulay,  94  N.  Y.  574,  ahd 

filed  no  account,  and  that  the  petitioner  generally  article  Verification. 

was  the  decedent's  daughter,  it  failed  4.  Matter  of  Robinson,  6  Mich.  143. 

to  allege '•  either  that  an  inventory  and  6.  As  to  waiver    by    appearing    to 

appraisement  of  the  personal  estate  of  the   merits,  see  infra^  Xlv.    2.  </.    (5) 

decedent,  showing  the  amount  thereof  Waiver  by  Appearance;  and   see   gen- 

at  the  date  of  her  death,  was  ever  filed  erally  article  Appearances,  vol.  2,  p. 

by  the  administrator,  or  that  she  died  588. 

possessed  of  or  entitled  to  any  personal  B.  Mollis  z».  Caughman,  22  Ala.  478; 

estate  whatever,  or  that  any  property  Waterman  v,  Alden,  42  III.  App.  294; 

of  decedent  ever  came  into  the  posses-  Rives  v,   Patty,  43  Miss.  338;  Fort  v. 

sion  of  the  administrator."  Battle,  13  Smed.  &  M.  (Miss.)  133;  Mc- 

When  the  accounts  of  an  executor  or  Mahon  v.  Smith,  (Supm.  Cl.  App.  T.) 

administrator  have  once  been  judicially  20  Misc.  (N.  Y.)  305.     See  also  Hall  v, 

settled  a  petition  for  further  account-  Grovier,   25   Mich.   428;    Greenlee    v, 

ing  should   be  denied,   unless  it  sets  Hays,  i  Overt.  (Tenn.]  300. 

forth  facts  that  explain  its  necessity.  AdmlniBtrator  Unfit  Kotify  Partlos.  — 

Matter  of  Hood.  90  N.  Y.  512;  Wet-  Where  one  of  the  next  of  kin  cites  the 

more  ».  Welmore,-3  Dem.  (N.  Y.)  415.  administrator  to  account    before   the 

Pritta  7aele  Showing.  —  In  Treadwell  surrogate,  for  the  purpose  of  obtaining 

V.  Sorrell,  23  Miss.  564.  the  court  said:  his  share  of  the  estate,  the  administra- 

••  The  petition    •    ♦    ♦    avers  that  the  tor  must  cause  the  other  distributees  to 

debts  of  the  deceased  have  been  paid  be  cited,  if  be  wishes  a  final  settlement 

and   that  there    is    an    estate    to    be  and  distribution  of  the  whole  estate, 

distributed.    This  presents  to  the  court  Hallett  r.  Hare,  5  Paige  (N.  Y.)  315. 
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the  settlement  and  makes  no  appearance,  the  decree  rendered 
thereon  is  void  as  to  him  and  may  be  annulled  and  vacated  at 
his  instance.* 

Appearing  of  lUoord.  —  The  fact  that  the  parties  were  duly  notified 

or  voluntarily  appeared  should  be  shown  by  the  record,*  but  a 
failure  of  the  record  affirmatively  to  show  this  will  not  render 

Right   of   Adminiftrator   to    Cite  All  such  cases  the  right  of  the  applicant  lo 

Parties  in  Interest. — In  Hollis  v,  Caugh-  call  for  an  account  may  be  questioned, 

man,    22    Ala.    478,  the    court    said:  The  surrogate,  therefore,  upon  the  pres- 

**  When  cited  by  any  legatee  or  dis-  entation  of  the  petition  for  aa  account 

tributee,  proceeding  for  himself  alone,  should  direct  the  administrator  to  be 

to  make  settlement  and  distribution,  it  cited  to  appear,  at  a  specified  time,  and 

devolves  on  the  executor  or  adminis*  to  show  cause  why  an  order  that  he 

trator,  if  he  wishes  to  conclude  any  render  an  account  of  his  pioceedings 

other  of  the  parties  in  interest  by  the  should  not  be  granted;  so  as  to  give 

settlement  and  distribution  he  proposes  him  an  opportunity  to  object  that  the 

to  go  into,  to  make  them   parties  by  affidavit  of  the  debt  of  the  applicant  is 

notice  or  citation  to  that  effect.     It  is  insufficient,  or  that  such   applicant  is 

accordingly  his  right  to  have  all  the  not  interested  in  the  estate  as  a  legatee 

parties    in    interest  ciied    and    made  or  as  next  of  kin,  etc.*' 

parties  to  the  settlement  and  disiribu-  Votioe  to  Snooeeding  Administrator.  — 

tion,  if  he  desires  it,  and  it  is  error  in  Under  Code   Alabama  (1876),   §   2538 

I  he  probate  court  to  refuse  him  this  (Code  1896,  §§  241,  242),  wliere  an  ex- 
right  when  demanded."  Citing  Harri-  ecutor  makes  a  settlement  of  hisac- 
son  V,  Harrison,  9  Ala.  470;  Sankey  v.  counts,  whether  voluntary  or  compul- 
Klsberry,  10  Ala.  455;  Petty  v,  Wafford,  sory,  with  a  succeeding  administrator. 

II  Ala.  143.  personal  notice  of  the  settlement  must 
Duty  of  Court  to  Order  Notioe.  —  Where  be  given  to  such  succeeding  admin- 

an  administrator  or  executor  has  been  istralor.     Hatchett  v,    Billingslea,   65 

cited  to  make  a  final  settlement,  and  Ala.  16. 

has  filed   his  accounts  and   vouchers  Citation  to  Administrator  Issues  as  of 

and  a  list  of  the  heirs  and  legatees  with  Course.  —  A  citation  to  compel  an  ad- 

the  probate  court,  it  is  the  duty  of  the  ministrator    to    account  issues   as  of 

probate  judge  to  order  publication  of  course,  and  may  properly  be  issued  by 

notice  for  a  specified  period  before  I  he  the  clerk  of    the    Surrogate's   Court 

day  set  for  hearing  the  final  settlement,  under    Code    Civ.     Pro.    Neio     York^ 

giving  notice  of  the  day  appointed  and  g  2509,  subdiv.  2.    Matter  of  Hurlburt, 

requiring  all  persons  adversely  inter-  43  Hun(N.  Y.)  311. 

ested  to  appear  on  that  day  and  con-  1.  Hatchett   v.    Billingslea,  65  Ala. 

test  if    they    see    proper.      Hollis   v.  16;  Rive?  v,  Patty,  43  Miss.  338. 

Caughman.  22  Ala.  478.  Decree  Beversed  and  Set  Aside  on  Ap- 

Biscretionary  with  Surrogate  to  Order  peal.  —  Where,   pursuant  to  a  citation 

Accounting.  —  In     New     York^     under  to  account  on  the  part  of  some  of  the 

Code  Civ.  Pro.,  §  2727,  the  compelling  next  of  kin,  an  administrator  filed  his 

of  an  accounting  by  an   executor  or  account  without  giving  notice  of  such 

administrator  is  a  matter  within  the  settlement,    the    decree  allowing  the 

discretion   of   the  surrogate.      Matter  settlement  was,  on   appeal,   reversed 

of     Merriit,     35     N.    Y.     App.     Div.  and  set  aside.     Githens  v.  Goodwin, 

337.  32  N.  J.  Eq.  286. 

Absolute  Order  to  Account  Not  Made  in  Failure  to  Cite  Administrator. —  Under 
First  Instance.  —  In  Gratacap  v.  Phyfe,  a  statute  requiring  that  notice  be 
I  Barb.  Ch.  (N.  Y.)  485,  the  court  said:  served  upon  an  administrator  in  a  pro- 
*'  In  the  case  of  an  application  by  or  ceeding  to  compel  a  settlement,  a  fail- 
in  behalf  of  a  person  claiming  to  be  ure  to  serve  citati9n  upon  him  will 
interested  in  the  estate  as  a  creditor,  render  the  settlement  not  binding  on 
legatee,  or  as  the  next  of  kin  of  the  de-  him  or  on  his  sureties.  Aveline*s  Es- 
cedent,  an  absolute  order  to  account  tate,  53  Cal.  259. 

should  not   be   made  in   the   first   in-  2.  Hatchett  v.    Billingslea,   65   Ala. 

stance,  and  without  notice  of  the  appli-  16;    Fort   v.    Battle,    13  Smed.   &   M. 

cation  to  the  administrator.     For  in  (Miss.)  133. 
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the  decree  void  on  its  face.* 

Hotiee  in  Farther  Proceedings.  —  Where,  in  a  proceeding  to  compel 
an  accounting,  all  the  parties  have  been  properly  brought  before 
the  court,  it  becomes  their  duty  to  note  the  progress  of  the 
cause,  and  further  notice  to  them  is  not  necessary.*  But  where 
the  proceeding  in  which  the  notice  was  given  has  been  discon- 
tinued, if  another  proceeding  is  thereafter  instituted  to  compel 
an  accounting  a  new  notice  must  be  given.' 

A  Surety  on  the  Bond  of  an  executor  or  administrator  need  not  be 
cited  in  a  proceeding  to  compel  an  accounting,  as  he  is  in  privity 
with  the  executor  or  administrator  and  is  bound  by  notice  to 
him.** 

(2)  Form  and  Sufficiency  —  To  Ezeoutor  or  Administrator.  —  A  cita- 
tion to  an  executor  or  administrator  in  a  proceeding  to  compel 
an  accounting  should  direct  him  to  show  cause  **  why  he  should 
not  render  and  settle  his  account,"  or  why  he  should  not  file  his 
account  for '*  judicial  settlement  "  where  the  settlement  desig- 

1.  Hatchett  v.  Billingslea,  65  Ala.  Compare  Hatchetl  v,  Billingslea,  65 
16.  Ala.  16. 

2.  Administrator  Xnst  Observe  Progress  8.  Notice  to  Succeeding  Administrator, 
of  Suit.  —  Where  exceptions  are  filed  to  — The  fad  thai  an  administrator  </^ 
the  final  settlement  of  an  administra-  bonis  non  had  caused  the  citation  to  be 
tor,  the  proceeding  is  in  the  nature  of  issued  to  compel  an  accounting  on  the 
a  suit  beti^een  the  administrator  and  part  of  the  former  executor,  which  was 
the  parties  interested  in  the  estate,  discontinued  by  the  failure  to  prose- 
and.  all  the  parties  being  before  the  cute,  will  not  dispense  with  the  neces- 
co'jrt.  the  administrator  must  observe  sity  for  notice  to  him  in  a  proceed- 
the  further  progress  of  the  suit  at  his  ing  thereafter  instituted  against  the 
peril,  and  cannot  complain  that  pro*  executor  to  compel  an  accounting, 
ceedings  were  had  without  notice  to  Hatchett  v.  Billingslea,  65  Ala.  16. 
him      Gray  z/.  Harris,  43  Miss.  421.  Submission    to    Arbitration.  —  Where 

Proceeding  to  Compel  Supplemental  Ac-  the  distributees  of  an  estate,  some 
eonnt. —  In  a  proceeding  to  compel  an  adults  and  some  minors,  cite  the  ad- 
executor  to  render  a  supplemental  ac-  ministrator  to  a  settlement,  and  his  ac- 
count, it  was  held  that,  the  executor  counts  are  made  out  and  allowed,  they 
being  already  in  court,  the  issuance  of  will  be  final  and  conclusive  without 
a  new  citation  to  him  was  unnecessary,  further  notice,  because  the  parties  are 
Matter  of  Arkenburgh,  11  N.  Y.  App.  in  couri;  but  if  the  proceedings  by  the 
Div.  193.  distributees    are    withdrawn   and   the 

Berersal    and    Remand    of    Canse. —  matter  is  submitted  by  the  parties  to 

Where  executors  rendered  their  final  arbitration  out  of  court,  and  the  ac- 

account  after  due  notice  to  ail  parties  counts  are  slated  and  an  award  is  made 

and  obtained  a  'judgment  confirming  which    is  afterwards  allowed   by  the 

their  settlement  and  discharging  them,  probate   court,    notice  must  be  given 

and  thereafter  the  judgment  was  re-  according  to  the  statute  to  make  the 

versed   on   appeal   and   the  cause  re-  allowance  binding  as  a  judgment  of 

manded,  it  was  held  that  although  the  the  court.     Fort  v.  Battle,  13  Smed.  & 

judgment  of  the  appellate  court  was  M.  (Miss.)  133. 

rendered  on  notice  by  publication  and        4.  Lyles  v.  Caldwell,  3  McCord  L. 

without  appearance,  it  was  binding  on  (S.  Car.)  225;  McMahon  v.  Smith,  24 

the  executors;  and  that  the  proceed-  N.    Y.  App.  Div.  25,  wherein  it  was 

ings  in  the  lower  court  after  the  re-  held  that  Code  Civ.   Pro.  New  York, 

mand    were    also    binding    on    them,  §  2728.  providing  for  citation  to  the 

although  without  further  notice  than  surety  in  the  case  of  a  voluntary  ac- 

the   mandate   of   the   appellate  court,  counting,  does  not  apply  to  a  proceed- 

Fitzsimmons  v,  Johnson,  90  Tenn.  416.  ing  to  compel  an  accounting. 
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nated  in  the  statute  as  a  "  judicial  settlement  *'  is  the  kind  of 
settlement  that  is  sought.* 

To  Parties  Interested.  —  Where  in  response  to  a  citation  an  executor 
or  administrator  has  filed  his  account,  the  notice  to  parties  in 
interest  should  designate  the  day  appointed  for  hearing  the  final 
settlement  and  should  require  all  persons  interested  adversely  to 
appear  on  that  day  and  contest  if  they  see  fit.* 

(3)  Service,  —  The  manner  of  making  service  in  such  proceed- 
ings is  regulated  by  statute  in  probably  all  jurisdictions.*  Some- 
times personal  service  is  expressly  required,*    but  usually  the 

1.  Schlcgel  V,  Winckel,  2  Dem.  (N.  order  to  give  jurisdiction  to  the  coart. 
Y.)  232.  Boerum  v.  Betis,  i  Dem.  (N.  Y.)  471. 

For  a  discussion  of  citations  in  pro-  Personal  Service  Outside  State.  —  In 

bate  proceedings,  see  article  Citations,  Matter  of    Macaulay,   94    N.   Y.  ^74, 

vol.  4,  p.  537.  affirming  2^  Hun  (N   Y.)  577.  the  sur- 

Citation  Insufficient  to  Anthoriie  Final  rogate  ordered  the  citation  to  a  non- 
Settlement;  —  A  citation  to  an  adminis-  resident  to  be  served  either  personally 
tratrix  which  calls  her  to  **  make  a  tvithout  the  slate  or  by  publicaiion. 
showing  of  how  and  in  what  manner  The  service  was  made  on  the  executor 
she  has  administered  and  disposed  of  in  person  outside  the  state  more  than 
the  estate  "  of  the  deceased  will  not  thirty  days  before  the  return  day.  It 
authorize  the  judge  of  the  County  was  held  that  this  was  a  sufficient 
Court,  on  her  failing  to  appear,  to  service  under  Code  Civ.  Pro.  N.  Y , 
make  a  final  settlement  of  the  estate.  §  2525,  and  that  the  statute  requiring 
In  order  to  authorize  such  settlement  that  six  weeks  shall  intervene  between 
the  citation  should  have  informed  her  the  service  and  the  return  day  applied 
that  a  final  settlement  was  to  be  made,  only  in  case  the  service  was  actually 
and  required  her  to  file  her  accounts  made  by  publication, 
and  vouchers.  Black  well  v,  Vastbin-  Avoiding  Service — Substituted  Service, 
cter,  6  Ala.  218.  —  If  the  administrator  has  absconded 

Hame  Improperly  Inserted  in  Citation,  from  the  state  or  concealed  himself  to 

—  Where,  in  a  citation  in  a  proceeding  avoid  service,  the  surrogate  may  order 

for  a  compulsory  settlement,  the  name  substituted  service   under  Code  Civ. 

of  a  party  to  be  served  was  inserted  by  Pro.  N.   Y.,   §    2521.     Scharmann    v. 

a   person   other  than   the    clerk   who  Schoell,  38  N.  Y.  App.  Div.  528. 

made  out  the  citation,  it  was  held  that  Service  on  Infant  in  Preeenoe  of  Onard- 

the  service  thereof  did  not  give  to  the  ian.  —  In  a  compulsory  accounting,  the 

surrogate's  court  jurisdiction  over  such  citation  to  an  infant  defendant  should 

party.     Boerum  v,  Betts,  i  Dem.  (N.  be  served  in  the  presence  of  his  legal 

V.)  471.  guardian  or  of   the  person    who    has 

In  Loniiiana  the  service  on  an  admin-  properly  the  actual  care  and  custody 

istrator  of  the  order  of  the  court  to  file  of  his  person.     Kellett  v.  Rathbun,  4 

an  account  of   his   administration   is  Paige  (N.  Y.)  102. 

a  sufficient  notice  to  him.     No  citation  On  the  Karriage  of  an  Adminiitratrti, 

need    be    served    on    him.     State    v,  the  husband  becomes  administrator  in 

Judge,  31  La.  Ann.  116.  her  right  for  his  own  safety,  and  takes 

2.  HoUis  V,  Caughman,  22  Ala.  upon  himself  aU  the  duties,  and  is 
478.  entitled  to  all    the  privileges,    which 

The  Citation  to  an  Infiuit  to  appear  at  belonged  to  her  before  the  marriage, 

the  accounting  of  the  executor  or  ad-  He  is  therefore  the  proper  representa- 

ministrator  should  direct  the  infant  to  tive  of   both,  and   service  of  citation 

appear  according  to  law;  that  is,  by  upon  him  alone  is  sufficient  to  support 

his  duly  constituted  guardian.     Kel-  a  final  settlement  of   the  administra- 

lett  V.  Rathbun,  4  Paige  (N.  Y.)  T02.  tion.      Kavanaugh    v.  Thompson,    16 

S.  Hew    York —  Time  of  Service.  —  Ala.  817. 
Under  Code  Civ.  Pro.  N.  Y.,  g  2520,  a        4.  Settlement  with  Bnoeeeding  Adminif- 

citation  in  a  proceeding  to  compel  an  trator. —  In  Alabama  it  was  held  upon 

accounting   must  be    seived   at   least  construction  of  the  statutes  that  where 

eight  day^  before  eke  return  day  in  an  executor  or  administrator  is  called 
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statutes  provide  for  service  by  publication.^ 

(4)  Effect  —  Jurisdietioii  oror  Ezeeater  or  Administrator.  —  Where  a 
citation  to  render  an  account  is  served  upon  an  executor  or 
administrator  the  court  thereby  acquires  jurisdiction  over  his 
person.* 

(5)  Waiver  by  Appearance,  —  By  a  general  appearance  at  the 
settlement  the  parties  in  interest  give  to  the  court  jurisdiction 
over  their  persons,  and  thereby  waive  all  objections  to  the  regu- 
larity of  the  notice  or  citation.* 

e.  Parties.  —  On  a  proceeding  to  compel  an  executor  or 
administrator  to  make  a  final  settlement  of  his  accounts^  all 
persons  interested  in  the  distribution  of  the  estate  must  be  made 
parties  before  the  court  can  render  a  binding  decree.*     Of  course 

to  make  a  settlement  of  his  accounts  file  an  annual  account  on  the  ground 

with  a  sacceeding  administrator,   the  that  several  years  before  he  had  filed 

notice  to  such  succeeding  administra-  an  account  on  which  the  court  had  not 

tor  must  be  personal,  and  thai  notice  acted.     Ex  p,  Pearce,  44  Ark.  509. 

by    publication   or    posting    was    not  8.  Sankey   v,   Sankey,   6  Ala.   607; 

sufficient.     Hatchett  v.  Billingslea,  65  Petty  v,  Wafford,  11  Ala.  143;  Barnett 

Ala.  16  V,  Tarrence,   23  Ala.  463;  Semoice  v, 

1.  Lyon  V.  Odom,  31  Ala.  234;  Mollis  Semoice,  35  Ala.  295;  Matter  of  Arken- 

t'.   Caughman,   22    Ala.   478.      For  a  burgh,  11  N   Y.  App.  Div.  193;  Matter 

treatment  of  service  by  publication  see  of    Hurlburt,    43    Hun    (N.    Y.)  311; 

article  Publication,  vol.  17,  p.  26.  Evans  v.  Evarts,  62  Barb.  (N.  Y.)  577. 

Parties  in  Interest  Who  Are  Konresi-  See  also  Hollis  v,  Caughman,  22  Ala. 
Asnts  of  the  state  should  be  notified  by  478;  Hatchett  v.  Billingslea,  65  Ala. 
publication  to  appear  and  show  cause,  16.  And  generally  article  Appear- 
if  any  they  can,  why  the  final  account  ances,  vol.  2.  p.  639. 
should  not  be  allowed  and  approved.  Answer  to  Merits.  —  Where  an  ex- 
Rives  V.  Patty,  43  Miss.  338.  ecutor  appeared  in  response  to  a  cita- 

Hew  York  —  Publication  in  State  Paper,  tion  and  filed  an  answer  in  which  he 

—  Where  service  upun  a  nonresident  asserted  his  appearance  solely  for  the 

executor  is  ordered,  if  the  citation  is  pufposeof  objecting  to  the  jurisdiction, 

personally  served    ojiside    the   state,  but  in  such  answer  raised  objections 

publication  in   the  state  paper  is  not  on  the  merits  to  the  respondent's  peti- 

necessary,   that    being   required  only  tion,  and  put  some  of  its  allegations 

where  the  service  is  by  publication  un-  of  fact  in  issue,  it  was  held  that  this 

der  Code  Civ.   Pro.    N.   Y.,   §   2536.  was    a   general   appearance   whereby 

Matter  of   Macaulay,   94  N.   Y.   574,  defects  in  the  citation  were   waived. 

affirming  iL'j  Hun  (N.  Y.)  577.  Matter  of  Macaulay,  27  Hun  (N.  Y.)  577. 

Who  May  Olgeet  to  Pablioation.  —  4.  Where  Settlement  Hot  Final.— 
Where  there  is  a  statute  requiring  no-  Where  an  executor  is  called  to  render 
tice  of  an  executor's  settlement  to  be  an  account  which  is  not  final,  the  ben- 
published  for  the  benefit  of  creditors,  eficiaries  in  the  will  are  not  necessary 
etc  ,  the  executor  cannot  object  on  parties.  Price  t*.  Brown,  (Supm.  Ct.) 
error  that  such  publication  was  not  60  How.  Pr.  (N.  Y.)  511. 
regularly  made.  Davis  v.  Davis,  6  5.  McMahon  v.  Smith,  (Supm.  Ct. 
Ala.  611.  App.  T.)  20  Misc.  (N.  Y.)  305;  Gaunt 

S.  Exp,  Pearce,  44  Ark.  509;  George  v.  Tucker,  18  Ala.  27;  Hollis  v.  Caugh- 

V.  Elms,  46  Ark.  260.  man,  22  Ala  478.     See  also  Pinney  v. 

Where  an  executor  or  administrator  Werborn,  72  Ala.  58;  Davis  v.  Davis, 

fails  to  obey  a  citation  to  account  he  6  Ala.  611.     See  also  cases  cited  supra^ 

ma^   be  attached   for   contempt.     See  p.  1023. 

tif/ra,  XIV.  2.  g.  Order  to  Account  and  Tmstee  for  Minor  Children.  —  Where 

Attachment.  under  the   will  one-third   part  of  the 

"Fonuit  Aooonntiiig  Ko  Ezonse  for  Diso-  estate  was  given  to  one  of  the  execu- 

bedienoe.  —  An  administrator  cannot  ex-  tors  in  trust  for  minor  children,  it  was 

case  bis  disobedience  of  a  citation  to  held    that    the    executor,    being     the 
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the  executor  or  administrator  must  be  made  a  party  ;^  but  a 
surety  on  his  bond,  being  in  privity  with  the  executor  or  admin- 
istrator, is  not  a  necessary  party.* 

Where  One  of  the  Bistribnteei  Is  Dead  his  personal  representative 
should  be  made  a  party.* 

/.  Pleadings  to  Petition. — objection  for  want  of  Interert  in  the 
Petitioner  should  be  taken  by  answer  in  the  probate   court,*     It 

legaiee  at  law,  was  the  only  necessary  S.  Gaunt  v.  Tucker,  iS  Ala.  27;  Hall 

parly  on   the  final  setilement   so  far  v,  Andrews,  17  Ala.  40. 

as  related 'to  that  part  of   the  estate.  4.  When  a  person   without  interest 

Gaunt  V.  Tucker,  18  Ala.  27.  has  obtained  a  citation  upon  the  ex- 

Preeomption  on  Appeal.  —  Where  the  ecutor  or  administrator  to  file  an  ac- 
decree  in  a  proceeding  to  compel  an  count,  the  proper  practice  is  to  answer 
executor  to  account  recited  that  a  denying  that  the  petitioner  has  an  in- 
minor  child  of  (he  testator  was  not,  teiest,  and  unless  the  petitioner  can 
"  under  the  construction  of  the  will  of  make  out  9^ prima  facie  claim  it  is  the 
the  deceased,  a  necessary  party  to  the  duty  of  the  court  to  dismiss  the  peti- 
settlement/' but  the  will  itself  was  not  tion.  Lightner's  Estate,  144  Pa.  St. 
set  out,  nor  were  its  provisions  any-  277;  Lacey's  Estate,  12  Phila.  (Pa.) 
where  shown  by  the  record,  it  was  127,  35  Leg.  Int.  (Pa.)  274;  Koerner's 
held  that  on  appeal  it  would  not  be  Estate,  19  Phila.  (Pa.)  10,  45  Leg.  Int. 
presumed,  contrary  to  these  recitals,  (Pa.)  5;  Lewis's  Estate,  6  Pa.  Co.  Ct. 
that  the  decedent  died  intestate,  there-  457;  Biackman's  Estate,  2  Kulp  (Pa.) 
by  making  the  child  a  necessary  party  162. 

as  a  distributee;  nor  that  the  will.  If  the  allegation  of  interest  in  the 
properly  construed,  made  the  child  a  petitioner  is  put  in  issue  the  fact  of  in- 
necessary  party  as  a  legatee  or  devi-  terest  must  be  proved.  But  if  no 
see.     Pinney  v.  Werborn,  72  Ala.  58.  issue  is  tendered  the  case  must  stand 

Hew  York  —  Beoeirer  in  Supplementary  upon  the  sufficiency  of  the  allegation 

Frooeedings.  —  Code  Civ.   Pro.   N.   Y.,  in  the  petition.     Matter  of  Robinson, 

§  2743,  provides  that  where  an  account  6  Mich.  143. 

has  been  settled  and  any  part  of  The  Form  of  the  Issue  is  not  required 
the  estate  remains  to  be  distributed  to  be  technical,  tut  the  issue  must  l>e 
to  creditors,  legatees,  etc.,  or  other  raised  in  some  way.  Matter  of  Robin- 
assigns,  the  decree  must  direct  its  pay-  son,  6  Mich.  143. 

ment  and  distribution.  Under  this  In  Montgomery's  Estate,  3  Brews, 
statute  it  was  held  that  a  receiver  in  (Pa.)  306,  it  was  held  that  want  of  in- 
supplementary  proceedings  had  a  right  terest  in  the  petitioner  was  available 
to  appear  at  the  accounting  of  the  as  an  objection  only  by  traversing  the 
debtor  as  administrator  of  his  deceased  facts  alleged  in  the  petition,  and  not 
wife,  the  receiver  being  the  assignee  by  a  mere  denial  of  the  petitioner's  in- 
of  the    administrator's  share    in    his  terest. 

wife's   estate.     Matter  of  Gilligan,    i  In  Hew  Tork  the  petition  of  a  creditor 

Connoly  (N.  Y.)  137.  under  Code  Civ.  Pro..  §  2727,  must  be 

Georgia — Keoessity  to  Cite  Other  denied  where  the  executor  or  adminis- 
Legatees. —  Under  Civ.  Code  Ga.,  trator  disputes  the  validity  of  his  claim 
§  3493.  where  a  legatee  cites  an  admin-  and  alleges  facts  tending  to  show  that 
isirator  de  bonis  non  with  will  annexed  the  petitioner  is  not  a  creditor.  Mat- 
to  his  settlement,  he  is  not  obliged  to  ter  of  Whitehead,  38  N.  Y.  App.  Div. 
make  another  legatee  a  parly  to  the  319. 

proceeding.     In   order    to    make    the  Code  Civ.  Pro.  N.  Y.,  §2514,  subdiv. 

settlement  the  administrator  is  author-  11,  providing  that  a  verified  statement 

ized  to  cite  all  the  distiibutees,  but  the  of  the  petitioner's  interest  suffices,  does 

statute  contemplates  this  as  a  distinct  not  make  it  compulsory  upon  the  sar- 

proceeding  from  the  one  instituted  by  a  rogate  to  grant  the  petition  of  a  person 

party  in  interest  to  compel  an  account-  prima  facie    interested,   or  a  verified 

ing.     Harrell  v.  Warren,  105  Ga.  476.  petition,  where  the  papers  used  on  the 

1.  Aveline's  Estate,  53  Cal.  259.  application   show   that  the   petitioner 

S.  Lyles  r/.  Caldwell,  3  McCord   L.  has  no  interest.     Matter  of  De  Pierris, 

(S.  Car.)  225.  79  Hun  (N.   Y.)  279.    And  where  ao 
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cannot  be  first  raised  on  appeal,^  nor  is  it  available  in  a  collateral 
attack  on  the  proreedings.* 

Pica  or  Answor  to  Merita.  —  In  a  proceeding  to  compel  an  executor 
or  administrator  to  render  an  account,  the  defendant  may  take 
issue  upon  the  facts  alleged  in  the  plaintifif's  pleading,  or  may 
plead  in  bar.*  Thus  in  such  a  proceeding  he  may  set  up  in 
answer  to  the  application  that  the  right  of  the  applicant  to  an 
account  is  barred  by  a  release  or  otherwise.* 

Pleading  Former  Settlement  in  Bar.  —  When  cited  to  make  a  settle- 
ment, an  executor  or  administrator  may  plead  in  bar  the  decree 
in  a  former  final  settlement.* 

answer  shows  that  the  petitioncr*s  In-  took  possession  of  the  estate  and  held 

leresi  has  been  extinguished  by  satis-  it  under  the  agreement  and  not  by  the 

fttciion  and   release,   or  is  otherwise  order  of  the  court,   was  held  bad  on 

barred,  the  petition  should  be  denied,  demurrer.     George  &.  Goldsby,  23  Ala. 

Matter  of  Wagner,  119  N.  Y.  28  [affirm-  326. 

i/ij^   52   Hun  (N.    Y.)    23];    Matter  of  Pendency  of  Suits  Against  Ezeoutor. — 

Pruyn,    141    N.    Y.    544;    Gratacap   v.  Where,   in  a  proceeding  to  compel  a 

Phyfe,  I  Barb.  Ch.  (N.  Y.)  485.     And  final  settlement,  the  executor  answered 

**  where    •    ♦    •    the  factum  of  a  set-  that  suits  were  then  pending  against 

tlement,  or  of  a  release,  or  any  act  him  as  executor,  but  did  not  give  any 

constituting  the  bar  is  put  in  issue  by  statement  or  description  of  them,  nor 

the   reply   of   the   applicant,     •    •    *  refer  to    any    record  or  schedule  of 

the  surrogate  should  dismiss  the  peti-  them,  the  answer  was  held  insufficieni 

tion   and   remit   the   applicant   to   his  and   demurrable.      Chtghizola  v,    Le 

proceeding  in  a  court  having  general  Baron,  21  Ala.  406,  where,  however,  it 

equity    powers    to    try    out    such    an  was  declared  to  be  the  better  practice 

issue."     Matter  of  Wagner,  119  N.  Y.  to>  raise  the  objection  by  exception  to 

36.     See  also  Reilley  v.  Duflfy,  4  Dem.  the  answer,  than  to  raise  it  by  demur- 

(N.  Y.)  366;   Bonfanii  v.  Deguerre,  3  rer. 

Bradf.  (N.  Y.)  429;  Kenny  v,  Jackson,  Answer  Taken  as  Tme.  —  In  Pennsyl- 

I  Hag.  Ecc.  105.  vania^  where  the  answer  of  an  adminis- 

1.  Bard  v.  Wood,  3  Met.  (Mass.)  74;  trator  who  has  been  cited  to  render  his 
Probate  Judge  v.  Mathes,  60N.  H.  433.  account  is  responsive  in  its  averments 
See  also  Davis  v,  Davis,  6  Ala.  6ti.  and  no  replication  is  filed,  the  answer 

2.  Aotion  on  Administration  Bond. —  must  be  taken  as  true.  Mead's  Estate, 
Objection  that'  the  petitioner  had  no  4  Pa.  Dist.  750. 

interest  is  not  available  as  a  defense  to  Admission  of  Indebtedness  Hot  Offer  of 
an  action  on  the  administration  bond  Judgment. —  In  Missouri^  where,  in  a 
for  failure  to  settle  his  account  in  proceeding  for  a  compulsory  account- 
obedience  to  a  citation  on  the  petition,  ing,  the  executor's  answer  admits  his 
Probate  Judge  v,  Mathes,  60  N.  H.  indebtedness  to  the  estate,  this  is  not 
433.  an  offer  of  judgment  within  Rev.  Stat. 

8.  Foster  :'.  Wilber,  i  Paige  (N.  Y.)  Mo.,  §  2191,  and  on  such  admission 

537.  judgment  should  be  rendered  for  the 

A  Motion  to  Dismiss  the  Petition  ad-  amount  admitted.     Emmons  v.   Gor- 

mits     the     truth    of    its    allegations  don,  (Mo.  1893)  24  S.  W.  Rep.  146. 

Tread  well  v.  Sorrell.  23  Miss.  564.  4.  Gratacap  v.   Phyfe,   i   Barb.  Ch. 

Demurrable  Flea.  —  A  plea  by  an  ad-  (N.  Y.)  485. 

ministrator   who    had   been    cited    to  6.  Tarver  z/.  Tankersley,  51  Ala.  390. 

make  a  final  settlement,  setting  up  a  Answer  Prima  Faoie  Snfficient.  —  In  a 

written    agreement   entered    into    be-  proceeding  to  compel  executors  to  ren* 

tween  himself  and  the  executors  and  der  an  account,  one  of  the  executors 

lej^Atees  before  letters  of  adminisira-  appeared  and  answered  setting  forth  a 

tion   were  granted   to  him,   by  which  decree  of  the  surrogate  reciting   that 

they   transferred     to    him    rhe    entire  citation   has    duly   issued    and    proof 

estate  for  a  term  of  years,  to  be  by  him  thereof  been  made,  and  adjudging  the 

managed   and   retained   until   all    the  final  settlement  of  the  executors*  ac- 

debts  were  paid,  and  averring  that  he  counts  as   therein   specified.     On  ap** 
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g.  Order  to  Account  and  Attachment— ard«r  to  Acemmu 

—  On  the  application  of  a  party  in  interest  to  compel  an 
accounting,  an  absolute  order  to  account  should  not  be  made  in 
the  first  instance  and  without  notice  of  the  application  to  the 
executor  or  administrator,  but  a  citation  should  be  issued  to  him 
directing  him  to  appear  at  a  specified  time  and  show  cause  why 
an  order  that  he  render  an  account  of  his  proceedings  should  not 
be  granted.' 

AttMhoMnt.  —  The  power  of  proceeding  by  attachment  against 
an  executor  or  administrator  for  failure  to  file  his  accounts  is  a 
necessary  incident  to  the  proper  exercise  of  the  jurisdiction  of  a 
probate  court.*  Where  an  executor  or  administrator  disregards 
a  citation  to  make  a  settlement,  he  may  be  compelled  by  attach- 
ment to  obey  the  order  of  the  court,'  or  the  judge  of  probate 

peal   from   a  judgment  sustaining  a  failure  to  have  their  appeal  bond  ap- 

demurrer  to  the  answer   it   was   held  proved,    it    was   held  that  mandamus 

thai  the  answer  vrsis prima  fctcie  suffi-  would  not  be  awarded  to  compel  the 

cient,  since  it  presumptively  embraced  probate  judge  to  grant  an  appeal  from 

all    the  matters  as   to   which    the   ex-  his  order  refusing  to  compel  another 

£CUtors  were  liable    to  account;    and  settlement.      People  v.  Kohlsaat,  i68 

that  any  new  facts,  if  such  existed,  re-  111.  37. 

quiring  a  further   accounting    should  1.  Gratacap   v,    Phyfe,  I  Barb.  Ch. 

have    been     set    up  in    the   petition.  (N.  Y.)  485. 

Matter  of  Hood,  go  Hun  (N.  Y.)  512,  Order    Kot    Final.  —  A     surrogate's 

reversing  rj  Hun  (N.  Y  )  579.  order  to  an  executor  to  render  his  ac- 

BedtalsinDeoreenntnie.—  Where.  In  count  is  not  a  final  order  under  Code 

proceedings  to  compel  an  administrator  Civ.  Pro.  New  York^  §  190,  subdiv.  3. 

to  make  a  final  settlement,  the  admin-  in  force  prior  to  1895,  and  is  not  re 

istrator  pleads  in  bar  a  final  decree  of  viewable  on  appeal.     Matter  of  Calls 

the  court  reciting  that  all  parties  inter-  han.  139  N.  Y.  51. 

ested  had  been  duly  notified  or  cited  Where  Executor  Appears  Vo    Fermal 

to  appear  and  finally  discharging  such  Order  Veeeasary.  —  Where,  in  response 

administrator,  the  plaintiff  has  a  right  to  a  citation,  an  executor  or  adminis- 

to  introduce  the  whole  record  in  evi-  trator  files  his  account,  there  need  be 

dence;    and   if  it  appears    therefrom  no  formal  order  entered  granting  the 

that  the  recitals  in  the  decree  are  un-  petition  for  the  judicial  settlement  of 

true,  the  decree  will  be  void.     Dogan  the   account.     Schlegel   v,  Winckel,  2 

V.  Brown,  44  Miss.  235.  Dem.  (N.  Y.)  232. 

Order  of  Discharge  Vet  Bevlewed  on  Ordering  Fuither  Accounts.  —  Where 

Appeal.  —  Where  an  administrator  was  an  executor  had  rendered  his  account 

discharged  by  the  probate  court  from  and   the   matter  was  still  pending  in 

a  citation   to  account  on  the  ground  court,  it  was  held  that  the   surrogate 

that  he  hac}  previously  made  a  final  had  authority  to  direct  that  the  orig- 

settlement  of  his  administration,  it  was  inal  accounting  be  completed  so  far  as 

held  that  the  propriety  of  the  order  of  practicable  by  the  filing  of  further  ac- 

discharge  could  not  be  inquired  into  counts.     Maiter  of  Arkenburgh,  11  N. 

on  an  appeal  from  the  order  by  a  dis-  Y.  App.  Div.  193. 

tributee  of  the   estate.     Robinson    v.  For  a  Form  of  an  Order  to  Account  pur- 

Gholson,  8  Smed.  &  M.  (Miss.]  392.  suant  to  apeiiiionof  a  party  interested 

Bef^ual  to  Compel  Another  Settlement —  see  Matter  of  Robinson,  6  Mich.  139. 

Mandamus.  —  Where,  on  an  application  2.  Philips  v.  State,  5  Ohio  St.  122. 

to  compel  an  accounting,  it  appeared  8.  Cook  v.  Cook,  69  Ala.  294;  Vin- 

that  the  identical  matters  involved  had  cent  v.  Daniel,  59  Ala.  602. 

been   adjudicated   in   the  same  court  Imprisonment     for     ConteOLpt.  — '  In 

between  the  same  parties  and  an  ap-  Louisiana^  where  an  administrator  re* 

peal  taken  from  that  proceeding  by  the  fuses  to  obey  the  court's  mandate  to 

relators,  which  was  dismissed  for  their  file  an  account  he  may  be  summarily 
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may  proceed  to  state  an  account  against  him.^ 

3.  Bendering  Aoconnt  —  a.  In  General.  —  Where  an  executor 
or  administrator  proposes  to  render  an  account,  or  is  called  upon 
to  do  so  by  a  person  interested  he  must  file  his  account,  with 
the  vouchers,  in  the  probate  court,*  where  it  must  be  audited 
and  stated  as  a  preliminary  to  the  settlement,'  after  which  it  must 
generally  lie  over  to  a  subsequent  term  before  final  action 
thereon."* 

lilt  of  Heirs  and  Legateoo.  —  Under  some  statutes  a  list  of  the  heirs 

imprisoned  for  contempt  by  order  of  In  re  Harris,   (Surrogate  Ct.)  i   Ci^. 

ihe  court,  and  no  appeal  lies  from  such  Pro.  (N.  Y.)  162. 

order.    State  v.  Judge,   31  La.  Ann.  Failure  <rf  Adminiitrator  to  Appear. — 

116.  Where  an  administrator  is  cited   for 

Yaoatiiig   Prooeodingt.  —  Where    the  final  settlement  and  fails  to  appear,  the 

court    has  proceeded   against  an   ex-  judge   should  proceed   and   state   the 

ecutor  or  administrator  for  failing  to  account,  and  cause  notice  to  be  given 

obey  a  citation    to  account,   the  ex-  to  him  ihat  unless  he  appears  at  the 

ecutor  or  administrator  has  the  right  next  term  of  the  court  and  files  his  ac- 

to  have  the    proceedings  vacated   by  count  and  vouchers  for  settlement,  the 

paying  the  costs  of  them  and  filing  his  account  so  staled  will  be  reported  for 

accounts   and   vouchers   for  a   settle-  allowance.     Blackwell   v.  Vastbinder, 

ment.     Vincent  v.  Daniel,  59  Ala.  602.  6  Ala.  218. 

'  Memorandum    of    Surrogate    Kot   an  Ahsonoo  of  Pile  Mark.  —  If  the  annual 

Order. — On  a  motion  for  an  attachment  account  of  an  administrator  is  placed 

and  for  a  revocation  of  the  letters  of  in  the  hands  of  a  probate  judge  at  the 

administration  of  an  administrator  be-  time  required  by  law,  his  failure  to 

cause  of  his  failure  to  obey  an  order  to  place  a  file  mark  on  it  does  not  result 

account,  a    written   memorandum   by  in  a  loss  of  commissions  by  the  ad- 

the  surrogate  directing  the  filing  of  the  ministrator.     The  judge  of  the  probate 

account  within  five  days,  and  in  case  court  should   mark   the  account  and 

of  a  default  the  issuance  of  an  attach-  vouchers  filed,  whether   he  approves 

ment,  is  not  an  order,  and  is  not  ap-  them  or  not.     Sanderson  v.  Sanderson, 

pealable.     Matter  of  Callahan,  139  N.  20  Fla.  292. 

Y.  51.  Where  tiiore  Are  Coexeonton  each  may 

1.  Cook  V,  Cook,  69  Ala.  294;  Vin-  keep  a  separate  account  and  present  it 
cent  V.  Daniel,  59  Ala.  602.  for  final  settlement.     Hope  v,  Jones, 

Vo  Final  Judgment  at  Betom  of  Cita-  24  Cal.  89. 

tion.  —  Where  an  administrator  is  cited  What  Bendering  Inclndeo.  —  The  ren- 

for  final   settlement  and  fails   to  ap-  dering  of  the  account  is  not  completed 

pear,  no  final  judgment  can   be   ren-  on  filing  it,  but  includes  within  it  the 

dered  at  the  return  of  the  citation;  but  entire    process    of   settlement    where 

the  judge  should  proceed  and  slate  the  that  is  required.    In  re  Jones,  i  Redf. 

account,  and  cause  him  to  be  notified  (N.   Y.)  263.     But  see   Westervelt    v, 

that  unless  he  appears  aMhe  next  term  Gregg,  i  Barb.  Ch.  (N.  Y.)  469. 

of  the  court  and  files  his  account  and  3.  Rhodes  v.   Turner,   21  Ala.  210; 

vouchers  for  settlement,  the  account  Willis  v.  Willis,  16  Ala.  652;  Robinson 

so  stated   will  be  reported  for  allow-  v.  Steele,  5  Ala.  473;  Taylor  «/.  Reese, 

ance.     Blackwell  v,  Vastbinder,  6  Ala.  4  Ala.  121 ;  Horn  v.  Grayson,  7  Port. 

218.  (Ala.)  270. 

2.  Hollis  V.  Caughman,  22  Ala.  478;  The  Beoord  Must  Show  that  all  the 
Robinson  v,  Steele,  5  Ala.  473:  Taylor  statutory  prerequisites  to  a  settlement 
V.  Reese,  4  Ala.  121;  Horn  t/.  Grayson,  of  the  account  have  been  complied 
7  Port.  (Ala.) 270.  with.     Robinson  v.  Steele,  5  Ala.  473; 

When  Filed.  —  An  executor  may  file  Horn  v.  Grayson.  7  Port.  (Ala.)  270. 
his  account  at  any  time  before  the  re-        4.  Rhodes  v.  Turner,   21  Ala.  210; 

turn  day  of  the  citation,  or  before  the  Robinson  v.  Steele,  5  Ala.  473;  Taylor 

day  to   which   the  hearing   upon   the  z/.  Reese,  4  Ala.  121;  Horn  v.  Grayson, 

return  of   the   citation   is  adjourned.  7  Port.  (Ala.)  270. 
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and  legatees  must  be  filed  by  the  executor  or  administrator.* 

b.  Form,  Contents,  and  Verification  of  Account — Vo 

ProMrilMd  Porm.  —  Usually  there  is  no  special  form  prescribed  by 
statute  to  be  adopted  by  an  executor  or  administrator  in  making 
up  his  account.*  The  account,  however,  should  be  a  clear  and 
distinct  statement  of  his  dealings  with  the  estate,  so  that  it  can 
be  made  the  subject  of  intelligent  objection  *  and  be  ready  for 
final  settlement.* 

Itemised  Statement.  —  Every  item  after  the  filing  of  the  inventory, 
whether  it  be  a  receipt  or  a  disbursement,  should  be  distinctly 
and  particularly  entered,  either  in  the  account  or  on  a  list  or 
schedule  furnished  to  the  court.* 

Contents.  —  The  final  account  of  an  executor  or  administrator 
should  contain  a  full  and  complete  record  of  his  dealings  with 
the  decedent's  estate,  leaving  nothing  to  inference.*     In  Penn- 

1.  In  Alabama  the   statute   requires        3.  Solomons  v.   Kursheedt,  3   Dem. 
that  an  administrator  or  executor  pro-    (N.  Y.)  307. 

posing^  to  make  a  final  settlement  shall  '      4.  In  re  Jones,  i  Redf.  (N.  Y.)  263. 

file   a   list  of  the   heirs   and  legatees  5.  Hutchinson's    Appeal,   34  Coon, 

under  oath.     Hollis  v.  Caughman,  22  300;  Fairman*s  Appeal,  30  Conn.  205: 

Ala.  478.     But  an  omission  of  an  ex-  A t water  t/.  Barnes,  21  Conn.  237;  Swan 

ecutor  to  file  such  a  list  is  not  a  matter  v.  Wheeler,  4  Day  (Conn.)  137;  Loomis 

upon   which   error  can    be    assigned,  v.  Armstrong,  49  Mich.  521 ;  Gregg  v. 

Eddings  w.    Long,  10  Ala.   203.     Nor  Gregg,   15   N.   H.   190;  In  re  Wolfe,  4 

will  it   sustain  a  collateral  attack  on  Ohio  N.  P.  336.     ButseeLiddel  v.  Mc- 

the   decree.     Hutton   v,   Williams,  60  Vickar.  11  N.  J.  L.  44,  wherein  it  was 

Ala.  107.  said  that  the  items  of  the  credit  side  of 

2.  Solomons  v.   Kursheedt,  3  Dem.  an  account  might  be  expressed  in  gen- 
(N.  Y.)307,  wherein  it  was  further  held  era!  terms. 

that  where  an  executor  applied  to  the  Ezpenset  of   Settling  Estate.  —  It  is 

court  for  instructions  as  to  the  proper  improper  for  a  probate  court  to  allow 

mode  of  presenting  his  account,  such  a  gross  sum  for  '*  expenses  of  settling 

instructions  should  not  be  given,  but  estate,**   without  any  items  either  in 

that  the  matter  should  be  left  to  him  the  account  or  in  a  schedule  annexed 

to  solve  for  himself.  toit.     Fairman's  Appeal,  30 Conn. 205. 

Failnre  to  Style  Aooonnt  "  Final."  —  If  Eaoh  Item  Independent.  —  Each   item 

an  executor's  account  rendered  in  the  in  an  administrator's  account  rendered 

probate  court  appears  on  the  face  of  it  is  a  separate  claim,  depending  alone 

to  be  a  final  account,  it  will  be  deemed  upon   its  own   merits  and    having  no 

such  although  not  so  styled  in  the  cap-  connection  with  the  other  items.     Mil 

tion.     Stevenson  v.  Phillips,  21   N.  J.  lard  c.  Harris,  119  111.  185.  affirming  17 

L.  70.  111.  App.  512. 

At  to  the  Form  of  the  Aooonnt,  see  6.  Matter    of    Ricaud,    70   Cal.   69; 

generally  the  following  cases:     In  re  Maxwell  v,    McCreery,    57   N.  J.    Eq. 

Jones,    I    Redf.    (N.    Y.)  263;    Fell's  287;     Gardere's    Succession,    4JS    La. 

Estate,  13  Phila. (Pa.)  289,  36  Leg.  Int.  Ann.  289;    Kendrick's    Succession,   7 

(Pa.)  460;  Squire's  Estate.    11    Phila.  Rob.  (La.)  138. 

(Pa.)  no,  33  Leg.  Int.  (Pa.)  22;  Cas-  For  a  full  treatment  of  the  contents 

sady's  Estate,  13  Phila.  (Pa.)  365,  37  of    the    account    see    Am.   and   Eng. 

Leg.  Int.  (Pa.)  246;    Page's  Estate,    3  Encyc.  of  Law  (2d  ed.).  title  Executors 

Pa,    Dist.    212;    Cummings's    Estate,  and  Administrators^    vol.    1 1,  pp.   1197- 

2  Kulp  (Pa.)  64;    Thomas's  Estate    2  1309. 

Kulp    (Pa.)     160:    John's    Estate,    i  Where  an  Aooonnt  Contained  Only  the 

Chest.    Co.    Rep.  (Pa.)  311;    Dayton's  Credits,  ii  was  held  that  the  court  might 

Estate,    II    Luz.    Leg.    Reg.  (Pa.)  91;  order  the  accountant  to  complete  the 

Rankin's   Estate,   9    W.    N.   C.    (Pa.)  document.     Maxwell  v,  McCreery,  57 

407.  N.  J.  Eq.  287. 
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sylvania  it  is  held  that  questions  of  distribution  should  not  be 
blended  into  an  administration  account.^ 

Amendments.  —  It  is  proper  for  the  probate  court,  on  an  account- 
ing by  an  executor  or  administrator,  to  allow  amendments  and 
additions  to  the  account  in  furtherance  of  justice  up  to  the  time 
when  the  matter  is  finally  submitted  for  decision.* 

Yeriiloaiion.  —  Before  an  account  can  be  allowed  it  must  be  veri- 
fied by  the  oath  of  the  executor  or  administrator.* 


What  Aooonnt  Shonld  State.  —  In  In  re    Disc.  207.     See  also  Jones's  Estate,  11 


Jones,  I  Redf.  (N.  Y.)  263.  ihe  court 
said:  '*  Tbe  accoant  must  state,  as 
pan  of  the  executor's  proceedings, 
when  the  inventory  was  filed;  when 
the  advertisements  for  claims  were 
published;  what  claims  were  allowed, 
what  claims  were  disputed,  and  what 
claims  were  rejected  by  the  executor, 
and  the  time  and    manner  in    which 


W.  N.  C.  (Pa  )  554;  St.  Clair's  Appeal, 
(Pa.  1888)  15  Atl.  Rep.  914. 

2.  Loom  is  v.  Armstrong,  63  Mich. 
357;  Matter  of  Hodgman,  ii  N.  Y. 
App    Div.  344. 

Bringing  Aooonnt  to  Date.  —  On  mo- 
tion to  confirm  an  auditor's  report  on 
the  final  accounting  of  an  executor,  it 
was  held   that  the  executor  might  be 


they  were  rejected  or  disputed;  what  allowed  to  bring  down  the  account  to 
suits,  if  any,  have  been  commenced  on  the  time  of  the  motion  by  filing  a  veri- 
such  disputed  or  rejected  claims,  which    fied  afilidavit  showing  that  certain  pay- 


of  them  have  been  determined,  how 
determined,  and  which  of  them  are 
pending,  and  the  amount  claimed. 
Also,  what  claims  have  been  presented 


ments  had  been  made  since  the  filing 
of  the  account.     Hone  v,  Lockman,  4 
Redf.  (N.  Y.)6i. 
Aooonnt  Improperly  Stated.  —  The  pro- 


and  allowed  since  the  expiration  of  the  bate  court  may  allow  an  administrator 

publication  of  the  advertisements  for  to  restate  an  account  which  is  improp- 

claims.     If  no  such  claims  have  been  erly  stated.     Spellisy's  Estate,  174  Pa. 

rejected  or  disputed,  and  no  suits  have  St.  628. 

been  commenced,  it  must  be  so  stated.  Amendment  by  Stranger  to  Frooeeding. 
All  these  things  are  essential  in  the  ac-  — The  surrogate  may,  in  his  discre- 
count. The  inventory  is  the  basis  of  tion,  permit  a  person  not  a  party  to  the 
the  accounting.     *     *    *     It  is  ma-  proceeding  to  file  an  account  supple- 


terial  also  that  the  character  of  the 
debts  paid  or  allowed  or  prosecuted 
should  be  stated  —  that  is,  whether 
they  are  judgments  docketed,  etc.,  or 
debts  of  inferior  class.  How  else  can 
the  surrogate  determine  whether  they 


mental  to  another  account  filed  by  him 
in  a  different  proceeding.  Matter  of 
Hodgman,  11  N.  Y.  App.  Div.  344. 

3.  Bailey  v,  Blanchard,  12  Pick. 
(Mass.)  166;  Kellett  v,  Rathbun,  4 
Paitje  (N.  Y.)  102;   Williams  v,  Purdy, 


V, 


have  been  properly  paid;  or  how  can    6  Paige  (N.  Y.)  166;  Gardner  v.  Gard- 
he.  if  unpaid,  determine  whether  they    ner,  7  Paige  (N.  Y.)ii2;  Terry  i\  Day- 
are  preferred  debts  under  the  statute?    ton,  31  Barb.  (N.Jf.)  519;  In  re  Glover, 
The  executor  must  first  charge  him- 
self with  the  amount  of  the  inventory. 
Then  he  shall  charge  himself  with  '  the 
increase  '    to   the   inventory    for    any 
cause,    whether     direct     or    indirect, 
whether  it    be   the  *  increase  '  of   the 


127    Mo.    153.     But    see    Sheldon 
Wright,  7  Barb.  (N.  Y.)  39- 

The  Ezeontor  in  Personi  and  not  by 
attorney,  must  ssvear  to  the  account. 
Case's  Estate,  i  Kulp  (Pa.)  307. 
Form  of  Oath  or  Affidavit.  —  The  oath 
flock, '  the  increase  '  from  interest, '  the  or  aflidavit  must  state  that  the  account 
increase  *  from  selling  at  a  higher  price  contains,  according  to  the  best  of  the 
than  the  appraised  value  in  the  inven-    accountant's  knowledge  and  belief,  a 


tory,  *  the  increase  '  from  any  property 
not  embraced  in  the  inventory.     And 
if  there  be  no  increase  from  any  cause, 
that  fact  must  be  stated." 
1.  Robins's  Estate.  180  Pa.  St.  630; 


full  and  true  account  of  all  his  receipts 
and  disbursements  on  account  of  the 
estate,  and  of  all  sums  and  property 
belonging  to  such  estate  which  have 
come  to  his  hands,  or  which  have  been 


Jones's  Appeals,  99  Pa.  St.  124;  Ake's  received  by  any  other  person  by  his 
Appeal.  21  Pa.  St.  320;  Yundt's  Estate,  order  or  authority  for  his  use;  and  that 
6  Pa.  St.  35;    White's   Estate,  2   Pa.     he  does  not  know  of  any  error  or  omis- 
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4.  Objections  to  Acoount,  and  Proceedings  Thereon — a.  Neces- 
sity FOR  Objections.  —  A  person  wishing  to  contest  the 
account  of  an  executor  or  administrator  must  file  proper  objec- 
tions thereto  in  order  to  entitle  himself  to  a  hearing.*  But  it  is 
the  duty  of  the  court  to  examine  the  account  and  be  satisfied  of 
its  correctness  before  passing  on  it,  although  no  exceptions  have 
been  filed  thereto.* 

A  Failure  to  Baise  the  Objeotion  when  the  matter  is  regularly  before 
the  court,  and  before  the  settlement  has  been  confirmed,  will 
usually  preclude  the  party  from  objecting  thereafter,*  and  an 

sion  in  the  account  to  the  prejudice  of  not  have  objected.     Martin's  Appea], 

any   of   the   parlies  interested   in  the  33  Pa.   St.  395;  Charlton's  Appeal,  34 

estate.     Williams   v.    Purdy,  6   Paige  Pa.  St.  473. 

(N.  Y.)i66.  2.  Matter  of  More,  121  Cal.  635;  Mat- 

Eifeot  of  Veriileation.  —  When  an  ac-  ter  of  Moore,  96  Cal.  522;  McLaren's 

countis  duly  verified,  items  in  it  which  Estate,  22  Pittsb.  Leg.  J.  (Pa.)  140. 

are  not  dispuied  are  to  be  deemed  ad-  Examination     of     Ezeentor. —  Under 

mitted.     Westcrvelt  v.  Gregg,  i  Barb.  Code  Civ.   Pro.  California^  §  1631,  the 

Ch.  (N.  Y.)469.  probate  court  has  authority  to  examine 

Presumption  as  to  Making  of  Affldayits.  an  executor  regarding  any  items  in  his 

—  It  is  not  ordinarily  necessary   that  account   and    to  base  its  decree   upon 

the  record  should  show  that  the  admin-  such  examination,  although  no  excep- 

istrator  made  the  affidavits  required  by  tions  may  have  been  filed  to  the  items 

law  in  regard  to  the  use  of  the  money  regarding  which    the   examination   is 

of  the  estate  and  the  names  of  the  heirs  had.    Matter  of  Sanderson,  74  Cal.  199. 

ind  legatees.     In  the  absence  of  an  ex-  Charging  Ezeontor   with  Deht  to  £■• 

ception  for  the  want  of  ihem  it  will  be  tate.  —  An   executor  is   bound    to    ac- 

presumed  that  they  were  made.     Clack  count  for  money  owed  by  him  to  the 

V.  Clack,  20  Ala.  461.  testator    at  the  time  of  his  death,  and 

1.  Matter  of  Hart,  60  Hun  (N.  Y.)  the  surrogate  has  a  right  to  charge  him 

516;  Matter  of  Gilman,  2  Connoly  (N.  with  such  sum  although  no  such  claim 

Y.)  78;  Matter  of  More,  121  Cal.  635;  be  made  in  the  objections  filed  to  the 

Bofenschen's  Succession,  29  La.  Ann.  account.     Matter  of  Con  sal  us,  95  N.  Y. 

7".  340. 

A  Person  under  Diiabilitiee  is  not  pre-  8.  Cundiff  v.  Zachary,  i  Dana  (Ky.) 

eluded  by  his  failure  to  object  to  an  371. 

administrator's  account,  but  can  raise  In  LonisJana  exceptions  to  an  accoaat 

such  objections  after  the  removal  of  taken   before   final   judgment    are    in 

his  disabilities.     Riley  v.  Norman,  39  time.     Bellande's  Succession,  41    La. 

Ark.  158.  Ann.   491.     But   not   after  the  decree 

Heed  Hot  Be  Taken  Before  Final  Settle-  has  been  rendered.     Macarty's  Succes- 
ment.  —  It  is  not  necessary  that  an  ex-  sion,  3  La.  Ann.  383. 
ception  to  an  administrator's  account  It  It  Too  Late  upon  an  Argument  of  Ex- 
be  taken  before  the   final   settlement,  oeptions  10  an  account  to  raise  objections 
Steele  z,  Knox,  10  Ala.  608.  on   a   point  as  to  which  no  exception 

Aooonnt  Stated  in  Vaoation.  —  If  a  pro-  was  taken.     McCallion's  Estate,  3  Del. 

bate  judge  Slates  an  executor's  account  Co.  Rep.  (Pa.)  529. 

in  vacation,  exceptions  may  be  filed  to  Exoeptions  Strldken  Off.  —  Exceptions 

it  in  court  when  it  comes  forward  for  not  filed  in   time   will   be  stricken  off 

allowance   and   confirmation   in    term  unless  it  appears  that  the  neglect  was 

time.     Smith  c.  Hurd,  8  Smed.  &  M.  that  of  the  attorney  and  not  that  of  his 

(Miss.)  682.                                               .  client.     Zech's  Estate,  7  Lane.  L.  Rev. 

Surcharge  Ooes  to  All  Fenons  Entitled  (Pa.)  348. 
to  Share  in  Estate.  —  Where  a  surcharge  Aooonnt  Hot  Collaterally  Aeiailahle.  — 
is  allowed  on  the  exception  of  a  cred-  In  Delaware  accounts  passed  by  an  ad- 
itor,  the  additional  fund  raised  thereby  ministrator  before  the  discharge  are 
should  go  to  all  the  persons  entitled  to  final  and  conclusive  and  cannot  be  col- 
share  in  the  estate,  although  they  may  laterally  questioned  where  exceptions 
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objection  which  could  have  been  raised  in  the  lower  court  will 
not  be  considered  for  the  first  time  on  appeal.^  But  sometimes 
a  probate  court  will  allow  the  filing  of  exceptions  to  the  report 
after  the  time  regularly  allowed  for  such  filing  has  expired.* 

6.  Who  May  Object  — (i)  /«  General— Any  Person  Inter- 
ested. —  It  is  a  general  rule  that  any  person  interested  in  the 
settlement  and  distribution  of  a  decedent's  estate  may  appear  at 
the  settlement  of  the  executor  or  administrator  and  object  to  its 
allowance.* 

Intorost  Most  Bo  Diroot.  —  It  seems  that  the  person  objecting  must 

have  not  been  taken  in  time.     State  v,  the  four  days  was  not  precluded  there- 

Barnetl,  2  Marv.  (Del.)  115.  by.     Koch's  Estate,  148  Pa.  St.  159. 

Whero  Vo  Exooptions  Boquirod  by  Stat-  Where  M inon  Are  Intorootod  in  the  Ao- 

ate.  —  In  Missouri  there  is  no  statute  counting  of    an  executor  or  admtnis- 

requiringan  administrator  dt  bonis  non  trator,  the  taking  of  objections  on  their 

to  file  exceptions  to  the  accounts  of  his  behalf  should  be  allowed  even  on  the 

predecessor;  and  therefore  such  prei-  final  argument  after  the  evidence  is 

ecessor   is   not  entitled   to  credit   for  closed.     Larrour  v,  Larrour,  2  Redf. 

certain  items  of  account  solely  on  ihe  (N.  Y.)  69. 

ground  that  his  successor  filed  no  3.  Matter  of  Rose,  66  Cal.  241;  John- 
exception  to  their  allowance.  In  re  son  v,  Johnson,  2  Harr.  (Del.)  273; 
Glover,  127  Mo.  153.  Cundifif  v.  Zachary,  i  Dana  (Ky.)  371; 

Bairiifig  Kew  Objootions.  —A  party  is  Dunham  v.  Marsh,  52  N.  J.  Eq.  256, 
not  absolutely  precluded  from  making  831 ;  Poulson  v.  National  Bank,  33  N. 
other  objections  of  which  he  neither  J.  Eq.  250;  Matter  of  Strickland,  i 
knew  nor  had  the  means  of  knowing  Connoly  (N.  Y.)  435;  Weslervelt  v, 
when  his  exceptions  were  filed.  But  Gregg,  i  Barb.  Ch.  (N.  Y.)469;  Trip- 
in  such  case  the  adverse  party  is  en-  lett  v.  Jameson,  2  Munf.  (Va.)  242. 
titled  to  a  hearing  on  the  new  objec-  See  also. Montgomery  v.  Dunning,  2 
tions  and  to  produce  evidence  in  his  Bradf.  (M.  Y.)  220. 
behalf  in  regard  to  them.  Tucker  v.  Without  Cononrrenco  of  Others  Inter- 
Tucker,  28  N.  J.  Eq.  223.  estod.  —  A  party  in  interest  may  con- 

1.  Valentine    v,  Valentine,  2   Barb,  test    the    executor's  account   with  or 

Ch.  (M.  Y.)  430;  Crowder  v.  Shackel-  without  the  concurrence  of  others  in- 

ford,  35  Miss.  321.     See  also  Pelton  v,  terested.     CundiS  z'.  Zachary,  i  Dana 

iohnson.    52     Vt.    138.     But    compare  (Ky.)  371. 

latter  of  Moore,  96  Cal.  522.  After  Beyenal  of  Decree.  —  After  the 

Correction  of  Errors  in  Chancery.  —  In  reversal  on  appeal  of  a  decree  settling 

Kentucky  no  appeal  lies  from  an  order  an  administrator's  accounts  any  person 

confirming  a  settlement  of  an  adminis-  interested  in  the  estate  may  appear  in 

trator   where    no    written    exceptions  the  lower  court  and   object  to  the  ac- 

were  filed,  and  errors  therein  must  be  count.     Matter  of  Rose,  66  Cal.  241. 

corrected  by  a  proceeding  in  chancery.  Coezecntor    or   Coadministrator.  —  An 

Turley  v,  Barnes,  (Ky.  1898)  44  S.  W.  executor  or  administrator  is  entitled  to 

Rep.  446.  contest  the  settlement  of  a  coexecutor 

8.  Matter  of  Ferrigan,  42  N.  Y.  App.  or  coadministrator.    Meadr.  Willough- 

Div.  i;  Matter  of  Turfler,  78  Hun  (N.  by,  4  Dem.(N.  Y.)364;  In  re  Ferrigan, 

Y.)  258.  42  N.  Y.  App.  Div.  I. 

Bnlo  of  Conrt  Limiting  Time.  —  Where  A  Snoceeding  Admlniitrator  has  the 

a  court  rule  provided  that  "  on  the  first  right   to    object    to   his   predecessor's 

day  of  each  term  on   which  accounts  account,  since  it  is  the  duty  of  such 

come  up  from  the  register's  office,  ac-  administrator    to  protect    the    estate 

cording  to  notice,  for  confirmation  and  against  unlawful  claims  of  creditors, 

allowance,  they  shall  te  confirmed  nisi^  Matter  of  Spanier,  120  Cal.  698;  Poul- 

and  if  no  exceptions  are  filed  within  son  v.  Kalional  Bank,  33  N.  J.  Eq.  250. 

four  days  thereafter  they  shall  be  con-  The  Onardian  of  Minors  Interested  in 

firmed  absolutely,"   it   was  held  that  the  estate  may  appear  and  contest  the 

the  consideration  by  the  court  of  ex-  administrator's    account.      Matter    of 

ceptions  filed  after  the  expiration  of  Rose,  66  Cal.  241;  Johnson  z/.  Johnson, 

1035  Volume  XIX,     - 


AooooBtlBg                           SETTLEMENT  OF  In  Probate  Cmrt. 

have  an  immediate  or  direct  legal  or  beneficial  interest  in  the 
estate  or  the  proceeding,^  and  one  who  will  be  affected  col- 
laterally only  by  the  decree  has  no  standing  to  object.*  A  far- 
tiori  one  having  no  interest  at  all  cannot  be  heard  in  opposition 
to  the  allowance  of  the  account.' 

Showing  Interest.  —  In  his  exceptions  the  contestant  should  show 
how  he  is  interested  in  the  settlement.* 

(2)  Heirs,  Dei>isees^  Legatees,  and  Distributees.  —  Objections 
to  the  account  may  be  made  by  the  heirs  oi  the  decedent  *  or  by 

2  Harr.  (Del.)  273;  Briscoe  v.  Brady,  A  Beoeiyer  In  Supplementary  Froeeed- 

6  T.  B.  Mon.  (Ky.)  134.  ings  is  entitled  to  contest  the  account 

Appointment  of  Attorney  to  Represent  of  the  debtor  acting  as  administrator 

Minors^  —  The    fact   that  an  attorney  of  his  deceased  wife.    The  receiver,  be- 

has   been   appointed   to  represent  the  inp:  the  assignee  of  the  administrator's 

minors  will  not  supersede  the  right  of  share  in  his  wife's  estate,  is  therefore 

the  guardian  to  appear  and  contest  the  interested  in   the  settlement.     Matter 

account.     Matter  of  Rose,  66  Cal.  241.  of  Gilligan,  i  Connoly  (N.  Y.)  137. 

Party  Ettopped  by  Agreement. — Where  Person  Claiming  Property  as  Belonging 

the  parties  interested  in  an  estate  made  to  Himself.  —  A  person  claiming  prop- 

an  agreement  whereby  one  obtained  a  erty  mentioned  in  the  administrator's 

discharge  from  her  indebtedness  to  the  account  as  belonging  to  himself  and 

estate  and  another  received    payment  not  to  the  succession  administered  caa- 

from  the  estate  for  services  to  the  tes-  not  assert  such  claim  by  way  of  oppo- 

laior,  the  former  was  thereby  estopped  sition  to  the  account.     Cathey  v,  Kerr, 

from  objecting  to  the    executor's  ac-  15  La.  Ann.  228. 

count  because  of  the  payment  of  the  2.  Law's  Estate,  140  Pa.  St.  444,  28 

lattcr's  claim.     Kinnan  v,   Wight.  39  W.  N.  C.  (Pa.)  189. 

N.  I.  Eq.  501.  3.  Owens  v,  Thurmond,  40  Ala.  289; 

1.  Owens  f.  Thurmond,  46  Ala.  289.  Schrichte  v,  Stites,  127  Ind.472;  Law's 

"Person  Intereeted"  Deflned.— In  AV7W  Estate,    140    Pa.   St.     444;    Herbcin's 

York^  under  Code  Civ.   Pro.,  §  2514,  Estate,  2  Chest.   Co.   Rep.  (Pa.)  449; 

subdiv.   11,  *'  Ihe  expression  *  person  Steven's  Estate,  3  Lane.  L.  Rev.  (Pa.) 

interested,'  where  it  is  used  in  connec-  170.     See  also  Martin's  Appeal,  23  Pa. 

tion  with  an  estate  or  a  fund,  includes  St.  433. 

every  person  entitled,  either  absolutely  Pointing  Out  Errors  for  Information  of 

or  contingently,  to  share  in  the  estate  Surrogate.  —  In  New    York,   where  an 

or  the  proceeds  thereof,  or  in  the  fund,  executor  has  been  required  to  render 

as  husband,  wife,  legatee,  next  of  kin,  an  account,  and  has  rendered   it,  the 

heir,   devisee,    assignee,   grantee,    or  surrogate    may  allow   any   person  to 

otherwise,  except  as  a  creditor."  point  out  for  his  information  errors  and 

Plaintiff  in  Garnishment ProoeedingB.  —  defects  in  the  account,  and  may  retain 

During  the  pendency  of  an  attachment  and  use  such  objections  as  the  basis  of 

execution  whereby  an  interest  in  the  his  investigation.     Buchan  i/.  Rintoul. 

estate  is  attached,  the  plaintiff  therein  70  N.  Y,  i. 

has  sufficient  interest  to  authorize  him  4.   See  infra^   XIV.    4.   c.  Form  of 

to  object  to  the  account  of  the  executor  Objections, 

or  administrator.     Reese's  Appeal,  116  6.  Matter  of  Misamore,  90  Cal.  169: 

Pa.  St.  272.  McClelland    v.    McClelland,    42    Mo. 

Grantee  of  Land  Conveyed  by  Sesidoary  A  pp.  32. 

Legatee.  —  Where  there  is  no  property  Minor  Heirs.  —  On  the  accounting  of 

which  can  be  reached  to  satisfy  the  an  administrator,  minor  heirs  are  not 

debts  and  claims  against  the -estate  of  estopped  from  questioning  the  correct* 

the  testator  except  certain  real  estate  ness  of  a  claim  against  the  estate  by 

conveyed  by  the  residuary  legatee  un*  the  fact  that  an  attorney  appointed  by 

der  the  will,  the  grantee  of  such  real  the  court  to  represent  them  had  pre- 

estate  is  interested  in  the  settlement  of  viously  consented   to  a   sale  of    real 

the  account.     Blastow    v.    Hardy,   83  property    for    the    payment    of    such 

Me.  28.  claim.     Matter  of  Hill,  67  Cal.  238. 
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devisees.'  Legatees  may  contest  its  allowance,'  as  may  also  the 
distributees.' 

(3)  Creditors.  —  Under  the  practice  in  the  ecclesiastical  courts 
it  seems  that  a  creditor  of  the  estate  could  not  contest  the 
account  of  an  executor  or  administrator  rendered  on  oath;  ^  but 
the  practice  in  the  probate  courts  of  the  United  States  is  other- 
wise, and  the  creditors  are  allowed  to  oppose  the  settlement.* 

c.  Form  of  Objections.  —  Where  a  person  interested  in  the 
estate  desires  to  contest  the  account  of  an  executor  or  adminis- 
trator, the  proper  practice  is  to  state  the  objection  in  writing  •  in 

1.  Contingent  Life  Estate.  —  One  to  tesiator  had  not  died  intestate  as  to 
whom  is  given  by  will  a  life  estate  in  part  of  his  property,  it  was  held  that 
land  upon  certain  contingencies  and  as  the  next  of  kin  would  be  entitled  to 
condiiions  named  in  the  will  is  a  per-  that  portion  if  he  did  die  intestate, 
son  suffidently  interested  in  the  estate  therefore  they  had  an  interest  in  the 
to  contest  the  executor's  account,  estate  which  entitled  them  to  contest 
Paiiie  V.  Goodwin,  56  Me.  411.  the   account.     Dunham   v.  Marsh,   52 

WiU  Probftted  in  Another  State.  —  In  N.  J.  Eq.  831. 

Matter  of  Mower,  48  Mich.  441,  il  was  4.  Campbell  v,   Bruen,  i  Bradf.  (N. 

held   that   the  fact  that  the   will  was  Y.)  224. 

probated    in   another    state    and    had  6.  Tompkins  v.  Weeks,  26  Cal.  50; 

never     been     probated    in    Michigan  McCalop's Succession.  10  La.  Ann.  224; 

would  not  prevent  a  devisee  from  con-  Poulson  v.  National  Bank,  33  N.  T.  Eq 

testing  the  administrator's  account  in  250;  Campbell  v,  Bruen,  i  Bradf.  (hf. 

Michigan.  Y.)  224;  NichoUs  v,  Hodge,  2  Cranch 

2.  Metzger  v,  Metzger,  i  Bradf.  (N.  (C.  C.)  582. 

Y.)  265.  Where  an  Administrator  Is  Semoyed 

Legaey  a  Personal  Charge.  —  In  Hope's  and  Another  Is  Appointed,  a  creditor  of 

Estate,  34  Pittsb.   Leg.  J.  (Pa.)  251,  it  the  estate  may  object  to  the  account 

was  held  that  a  legatee  whose  le;racy  of   the   former.     Poulson   v.  National 

was  made  a  personal  charge  could  not  Bank,  33  N.  J.  Eq.  250. 

object  to  the  executor's  account.  Exeontor     of     DeocAsed    Exeontor. — 

8.  Eubank  v.  Clark,  78  Ala.  73.  Where    the    executor    of    a    deceased 

The  Afltignee  of  a  Distribntee  has  a  executor  files  an  account  as  to  the  es- 

standing    to  object    to    the    adminis-  tate  of  the  latter's  testator,  creditors  of 

iraior's  account.     Moorhead's  Appeal,  the  former  cannot  contest  the  account. 

32  Pa.  St.  297.  Law's  Estate,   140  Pa.  St.  444,  28  W. 

Creditors  of  a  Distributee  of  the  estate  N.  C.  (Pa.)  189. 

have  not  such  interest  as  will  entitle  Creditor  of  Exeontor.  —  An   attorney 

them    to  appear   in    their  own   right  claiming  to  be  a  creditor  of  the  estate 

to  contest  the  final  settlement  of  the  in  respect  of  services  rendered  to  the 

administrator's  accounts.      Owens  v.  executor  has  no  standing  to  contest 

Thurmond,  40  Ala.  289.  the  account  of  the  executor.     Mead  v, 

Aoeonnt  on  Oath.  —  Under  the  prac-  Willoughby,  4  Dem.  (N.  Y.)  364. 

tice  of  the  ecclesiastical  courts  the  next  6.  Oral  Ezoeptions  Overmled.  —  Where 

of    kin   could   object   to   the   account  a  probate  court  adopted  a  rule  requir 

although  made  on   oath.     Metzger  v.  ing  the  party  contesting  to  **  file   his 

Metzger,  i  Bradf.  (N.  Y.)  265.  exceptions    in    writing,  specifying  to 

Eitata  Claimed  to  Be  Insolvent.  —  On  which  items  of  the  account  he  excepts, 

an  accounting  by  an  admioistrator  who  with  the   ground  of  exception,  or  as 

claims  that  the  estate  is  insolvent,  the  to    which    additional    proof    may    be 

next  of  kin  is  entitled  to  the  estate  if  required,"  it  was  held  that  the  court 

the  debts  are  barred,  and  they  claim  properly    overruled     oral    exceptions 

under  an  interest  which  entitles  them  offered  by  the  contestant  pending  the 

to  contest  the  account.     McMahon  v,  trial  to  items  to  which  he  had  not  ex- 

Weart,  (N.  J.  i8q6)  35  Atl.  Rep.  444.  cepted,  and  confined  him  to  his  written 

Inteitaoy  as  to  Fart  of  Estate.  —  Where  exceptions    and  the   proof  offered   in 

there    was   doubt   as   to    whether   the  support  thereof.     Cammings  v,  Brad- 
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the  form  of  distinct  and  specific  allegations,  pointing  out  clearly 
the  items  or  portions  of  the  account  to  which  the  objection  is 
directed,*  surcharging  for  omissions  where  the  estate  ought  to 
have  been  credited,  or  falsifying  for  improper  debits  against  the 
estate.*  But  it  has  been  held  that  under  a  general  objection  to 
any  and  all  of  the  items  the  court  may  inquire  into  and  scrutinize 
the  account.* 

CompUanoe  with  statate.  —  Where  there  is  a  statute  pointing  out 
the  manner  in  which  the  exception  shall  be  taken,  the  exception 
must,  of  course,  be  in  accordance  therewith.* 

Showing  Intereot  in  Settlement.  —  A  person  claiming  the  right  to 
contest  the  account  of  an  executor  or  administrator  should  show 
the  nature  of  his  interest  in  the  settlement,  in  order  that  the 
respondent  may  know  who  it  is  that  calls  him  into  court,  and  in 
what  right.*     The  probate  courts  generally  have  power  to  deter- 

Icy,  57   Ala.  224.     But  see  Steele   v,  insufficient.     Carey  v,  Monroe,  54  N. 

Knox,  10  Ala.  608;  Matter  of  Kennedy,  J.  Eq.  632. 

120  Cal.  458.  Evidenoe  Cironmaeribed  by  EzoeptioiL 

1.  Robertson  v.  Black,  74  Ala.  322;  — Where  an  exception  is  taken  to 
Elder  v.  Whittemore,  51  111.  App.  662;  falsify  an  administrator's  report,  evi- 
Conger  v.  Babcock,  87  Ind.  497;  dence  tending  to  surcharge  the  report 
Hinckley's  Succession,  30  La.  Ann.  is  not  admissible.  Elder  r.  Whitte- 
1083;  Tucker  r.  Tucker,  28  N.  J.  Eq.  more,  51  111.  App.  662. 

223;     Bain  bridge    v,    McCullough,    3        Where  no  objection  has  been  filed 

Thomp.  &  C.  (N.  Y.)  486;  Metzger  i.  to  an  administrator's  account,  on  the 

Metzger,  i  Bradf.  (N.  Y.)265;  Larrour  ground  of   his  omission  from  the  ac- 

V,  Larrour,  2  Redf.  (N.  Y.)  6g;  Peck  v,  count  of  certain  assets,  it  is  improper 

Sherwood,    56  N.  Y.   615;  Teaf's   Es-  to  allow  his  cross-examination   upon 

tate,  26  W.  N.  C.  (Pa.)  310.  the   final    hearing  as  to    transactions 

Gircamstanoeo  of  Case  GQioold  Be  Be-  between    himself    and    the   deceased, 

garded.  —  Under  a  court  rule  requiring  tending  to  show  further  assets  of  the 

that  a  contestant  shall  file  specific  ob-  estate  in  his  hands.     Matter  of  Heu- 

jections,   regard  should  be  had  to  the  ser,  87  Hun  (N.  Y.)  262. 
particular  circumstances  of  the  case  in        8.  Peck  v,  Sherwood,  56  N.  Y.  615. 
determining  whether,  in  a  given  case.        In  Louisiana  a  general  denial  in  ao 

objections     are     sufficiently    specific,  opposition  to  the  account  of  an  execu- 

Ihompson   v.   Mott,   2   Dem.   (N.    Y.)  tor  puts  in  issue  each  and  every  item 

154.  in  the  account.     Do ugart's  Succession, 

Uncollected  Debts  Dne  to  Estate.  —  An  30  La.  Ann.  268. 
objection  to  an  administrator's  report        4.  Blackwell  v.   Blackwell,  29  N.  J. 

on  the  ground  that  he  has  not  collected  Eq.  576. 

debts  due  10  the  estate  must  show  that        Verification  of   Olgeetions.  —  In  New 

\.\it  debts  are  collectible  or  that  the  York^   under  Code  Civ.   Pro.,  §  2533, 

debtors  are  solvent.     Conger  v,  Bab<  providing   that  "  the   surrogate    may 

cock,  87  Ind.  497.  require  the  petition  or  answer  to  be 

2.  Metzger  v.  Metzger,  i  Bradf.  (N.  verified,"  it  seems  that  he  is  authorized 
Y)  265;  Loomis  v.  Armstrong,  49  to  require  the  verification  of  objections 
Mich.  521;  Elder  v,  Whittemore,  51  to  an  account  filed  with  him.  Thomp. 
111.  App.  662.  son  V.  Mott, «  Dem.  (N.  Y.)  154. 

Exception     neither     Snroliarging    nor  6.  Johnson  v.  Johnson,  2  Harr.  (Del.) 

Falsifying.  —  An  exception,  to  be  suffi-  273;    Davenport  v,   Hervey,   30  Tex. 

cient,  must  either  surcharge  or  falsify  308. 

the  account.    An  exception  which  is  Eaeti  Showing  Eziitenoe  of  Ootttingeat 

in  reality  only  a  demand  that  the  ex-  Claim.  —  A    contestant    setting    up    a 

ecutors   be  required  to  pay  a  sum  of  contingent  claim  against  the  estate  ia 

money   to  the  exceptant,  and    which  opposition   to  an  executor's  final  ac- 

does  not  object  to  the  account  itself,  is  count  must  state  in  his  opposition  facif 
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mine  the  question  of  interest.* 

Bettinff  Up  Btatate  of  Limitation!.  —  Where  an  exception  to  a  claim  is 

filed  on  the  ground  that  the  claim  is  barred  by  the  statute  of 
limitations,  there  should  be  averments  sufficient  to  show  that  the 
claim  is  really  barred.* 

Further  or  Amended  Objectioni.  —  Where  the  objections  filed  to  the 
account  are  insuflicient,  the  probate  court  may  allow  further 
objections  to  be  filed,'  or  additional  objections  to   the   account 

showing  the  existence  of  such  claim.  Release  or  Assignment  from  Exceptant 
And  an  averment  ihat  for  certain  rea-  to  Executor,  — Code  Civ.  Pro.  N,  Y., 
sons  he  has  been  unable  to  determine  §  2739,  in  force  prior  to  1893,  which 
whether  such  claim  exists,  and  that  permitted  the  surrogate  to  determine 
upon  the  happening  of  a  certain  event  certain  contests  between  the  account- 
it  may  exist,  is  not  sutlicient.  Matter  ing  party  and  any  of  the  other  parties, 
of  Halleck,  49  Cal.  in.  did  not  cover  the  case  of  a  dispute  over 

Dilatory    Otgeotion.  —  The    objection  the  validity  or  effect  of  a  release  or  an 

that  the  exceptants  have  no  interest  in  assignment    from    the    latter    to    the 

the  settlement    is  a   preliminary   one  former.     Therefore,  where  an  executor 

which  should  be  promptly  raised  to  be  claimed  that  a  contesting  legatee  had 

available,  and  cannot  be  considered  for  no  standing  to  object  to  the  account 

the  first  time  on  appeal.  Trinity  Church  because  he  had  executed  a  release  ex- 

V,   Hall,  22  Conn.  125;  Davenport   v.  tinguishing  his  interest  in  the  estate, 

Hervey,  30  Tex.  308.  and  the  legatee  replied  that  the  release 

Presumption   on    Appeal.  —  Where    it  had  been   procured  by  fraud  and  was 

was  stated  in  the   written  exceptions  void,  it  was  held  that  the  surrogate 

that  the  exceptants  were  creditors  of  had  no  jurisdiction  to  inquire  into  the 

the  decedent,  and  the   probate   court  validity  of  the  release.     And  so,  where 

allowed  them  to  contest  the  adminis-  an  administratrix   contended  that  the 

trator's  account,  it  was  held  on  appeal  decedent's   husband    had  no  right   to 

by  the  administrator  that,  as  the  tran-  object  to  the  account  because  he  had 

script  did  not  show  the  introduction  of  executed  to  such  administratrix  an  as- 

any  proof  on  the  subject  of  their  being  si^nment  of    all   his    interest  in   the 

creditors,  it  would  be  presumed  that  wife's  estate,  and  the  husband  replied 

the     probate     court    acted    correctly,  that  the  assignment  was  procured  by 

Tompkins  v.  Weeks,  26  Cal.  50.  fraud  and   was  therefore  void,  it  was 

Allegation  of  Kinship  Taken  as  True. —  held  that  the  surrogate  had  no  juris- 

Where,  in  his  exceptions  to  the  account  diction   to  inquire  into  the  validity  of 

of  an  administrator  with  the  will  an-  the  assignment.    Fraenznick  v.  Miller, 

nexed,   the  exceptant  alleged  that  he  i  Dem.  (N.  Y.)  136. 

was  next  of  kin  of  the  testator,  and  the  8.  Clark  v.  Guard,  73  Ala.  456. 

administrator  moved  to  strike  out  the  Where  Only  Part  of  Claim  Barred. — 

exceptions    without    allowing    oppor-  Where  part  of  a  credit  claimed  by  an 

tunity  to  substantiate  the  allegation  of  administrator  is  barred  by  the  statute 

kinship,  it  was  held  that,  foi  the  pur-  of  limitations,    an    objection    to    the 

pose  of  disposing  of  the  motion,  the  whole  claim,   not  limited  to  the  part 

allegation  of  kinship  would  be  taken  barred  by  the  statute,  is  insufficient, 

as  true.     Dunham  v.  Marsh,  52  N.  J.  Robertson  v.  Black,  74  Ala.  322. 

Eq.  256.  Statute  Pleaded    by  Heirs.  —  On    the 

1.  Poulson  V,   National  Bank,  33  N.  final  settlement  of  an  account  the  heirs 

J.  Eq.  250.  are  not  precluded  from  pleading  the 

In  Hew  York  the  surrogate  has  no  statute  of  limitations  to  a  claim  by  the 

power  to  determine  a  claim  disputed  fact  that  the  administrator  has  failed 

by  the  executor;  and  so  a  person  not  to  plead  it.     Stillman  v.  Young,  16  111. 

cited   to  the    accounting    and    whose  318. 

claim  is  disputed  by  the  executor  can-  8.  Boughton  v.  Flint,  74  N.  Y.  476. 
not  be  excluded  from  contesting  by  the  Mnst  Obtain  Leave  of  Conrt.  —  A  con- 
surrogate    as    not    being  a    creditor,  testant  of  an  account  cannot,  after  a 
Martine's    Estate,  (Surrogate   Ct.)   ii  reference  of  the  account,  file  further 
Abb.  N.  Cas.  (N.  Y»}  50.  objections  without  an  order,  but  he  can 
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may  be  set  up  by  way  of  amendment.  * 

d.  Issues  Triable.  —  Where  an  account  is  contested  by  per- 
sons interested,  the  account  and  the  objections  filed  thereto  stand 
as  the  pleadings  in  the  cause  and  determine  the  issues.*  The 
probate  court  has  jurisdiction  to  try  every  question  necessary  to 
the  settlement  of  the  account,*  and  all  claims,  whether  allowed 
and  paid  by  the  executor  or  not,  may  be  passed  upon."*  But  the 
legality  of  an  executor's  or  administrator's  appointment  cannot 
be  considered  in  such  a  proceeding ;  *  nor  can  the  court  consider 
transactions  by  an  executor  before  he  assumed  that  official 
capacity,*  nor  the  question  whether  an  allowance  to  the  widow 
from  the  decedent's  estate  was  properly  made  by  the  probate 
court.  "'^ 

e.  Guardians  ad  Litem  for  Infants.  —  In  some  jurisdic- 
tions it  seems  to  be  unnecessary  to  appoint  guardians  ctd  litem  to 
represent  minors  interested  in  the  settlement ;  ®  but  it  is  usually 
held  that  the  probate  court  cannot  regularly  proceed  in  such  case 
without  appointing  guardians  ad  litem  for  the  minors,*  and  where 

obtain   leave   from   the  probate  court  probating  the  will  can   be  attacked  on 

to  do  so.     Fithian's  Estate,  (Surrogate  the  final  accounting,  all  parties  in  in- 

Ct.)  14  Civ.  Pro.  (N.  Y.)  52.  terest  and  the  issues  involved  being 

In  Form  of  Affidavit.  —  A  further  ob-  before  the  court.    Shaffer's  Succession, 

jection  to  an  executor's  account  should  50  La.  Ann.  601. 

not  be  proposed  in  the  form  of  an  afii-  Inquiry  as  to  Deyastayit.  —  On  objec- 
davit,  but  should  be  formally  worded  tions  to  an  executor's  account  the  pro- 
as an  objection.  Fithian's  Estate,  bate  court  has  jurisdiction  to  inquire 
(Surrogate  Ct.)  14  Civ.  Pro.  (N.  Y.)  52.  into  the  question  whether  the  executor 

1.  Matter   of    Burnett,    (Supm.   Ct.  had  committed  a  devastavit  by  selling 

Gen.  T.)  15  N.  Y.  St.  Rep.  116.  certain   lands    at    an    undervaluation 

Amendments  Hone  Pro  Tone  on  Appeal,  when  he  might  have  sold   them  for 

•—Where  a  contestant  of  an  account  more.     Corrington   v.   Corrington,    15 

has  not  tiled  proper  objections  thereto,  111.  App.  393. 

the  appellate   court    will   not    amend  4.  Matter  of  Strickland,  i  Connoly 

them  nunc  pro  tunc  in  order  to  justify  a  (N.  Y.)  435;  Davenport  v.  Richards,  16 

reversal  of  the  decision  of  the  lower  Conn.  310.     See  also  Hill's  Estate,  62 

court,  though  it  may  amend  them  in  Cal.  186. 

support  of  the  decree.     Matter  of  Hart,  5.  Carroll  v,  Hughes,  5  Redf.  (N.  Y.) 

60  Hun  (N.   Y.)  516,  on  which  point  337;  Matter  of  Altemus,  32  La.  Ann. 

see  -  analogous  cases  cited  in   article  364;  Herron's  Succession,  32  La.  Ann. 

Amendments,  vol.  i,  p.  610,  note  i.  835;    Dougart's     Succession,    30    La. 

S.  Matter  of  Heuser,  87  Hun  (N.  Y.)  Ann.  268. 

262;  Matter  of  Hart,  60  Hun  (N.  Y.)  6.  Berryhill's  Estate,  61   Iowa  345, 

516.  wherein  it  was  alleged  that  before  the 

Pleading  in  Beply. —  In /ff</sami  there  death  of  the  decedent  and  while  the 

is  no  statutory  provision  for  a  pleading  estate  was  in  charge  of  a  guardian, 

in  reply  to  exceptions  to  an  adminis-  the  executor,  by  undue  influence  upon 

trator's  report.     The  question  of  fact  the  guardian  and   by  other  devices, 

raised  by  the  exception  is  deemed  de-  procured  for  his  own  benefit  an  undue 

nied  or  avoided,  as  the  case  may  be,  portion  of  the  estate.     It  was  held  that 

without  an  additional  pleading;   and  this  could  not  be  made  the  ground  of 

therefore  no  question  can  be  raised  by  an  objection  to  the  report, 

a  demurrer  to  such  a  pleading.     Dohle  7.  Newell  ».  West,  149  Mass.  520. 

V,  Stults,  92  Ind.  540.     Compare  Good-  8.  Balch  v.   Hooper,  32  Minn.  158. 

bub  7/.  Hornung,  127  Ind.  181.  See  also  Frisby  v.  Harrisson,  30  Miss. 

8.  Merchant  v.  Merchant,  2  Bradf.  452. 

<N.  Y.)  432.  9.  Petty  v,  Britt,  46  Ala.  491;  Taylor 

la  loiMsM  a  jodgment  or   order  v,  Reese,  4  Ala.  121;  Sankey  v.  Sankey, 
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the  record  shows  that  there  were  minors  interested  in  the  estate, 
a  failure  to  show  also  that  such  minors  were  represented  by 
guardian  will  constitute  reversible  error.* 

Whare  Xinor  Hai  General  Chiardiaii.  —  Where  an  infant  interested  in 
the  estate  has  a  general  guardian,  the  appointment  of  a  guardian 
ad  litem  is  not  necessary,*  unless  the  general  guardian  is  incom- 
petent or  unfit.' 

/.  Hearing  or  Trial  of  Objections  — (iJ  In  General — 

Exeeutor  as  Plaintiff.  —  On  the  trial  of  objections  filea  to  the  account 
of  an  executor  or  administrator,  he  stands  in  the  position  of 
plaintiff.^ 

6  Ala.  607;  Matter  of  Lockman,  (Sur-  them   in   favor  of  infant  distributees 

rogale  Ct.)  4  Abb.  N.  Cas.  (N.  Y.)  173.  without  the  appoint m en t  of  guardians 

See  generally  article  Infants,  vol.  10,  ad  liUm.     Kavanaugh   v.   Thompson, 

pp.  625,  626.  16  Ala.  817. 

Honresident   Minor. —  In  Mississippi^  2.  Hatcher  v,   Dillard,  70  Ala.  343; 

where  a  minor  distributee  is  a  nonresi-  Smith  v,  Smiih,  21  Ala.  761;  Matter  of 

dent  and  has  no  general  guardian  the  Lockman,  (Surrogate  Ct.)  4  Abb.   N. 

court  must  appoint  a  guardian  ad  liUm  Cas.  (N.  Y.)  173. 

within  the  jurisdiction  of  I  he  court  who  General    Guardian    Failing  to  Attend 

shall  be  cited  to  the  settlement.    Cason  Settlement.  —  Where  a  minor  was  inter- 

V.  Cason,  31  Miss.  578.  ested  in  the  settlement  and  the  regular 

Settlement  Set  Aside  on  Application  of  guardian  failed  to  attend   the  settle- 

Infiuit.  —  Where  a  final  scitlemenl  was  ment,  it  was  held  to  be  the  duty  of  the 

made   without  the    appointment  of  a  court  to  appoint  a  guardian  ad  litem, 

g\ia,rdisit\  ad  litem  for  an  infant  distribu-  King  v,  Collins,  21  Ala.  363. 

tee,  it  was  held  that  the  probate  court  Husband  Bepreienting  Inibnt  Wife. — 

had  the  power  at  a  subsequent  term  to  Where  a  statute  authorizes  a  husband 

set  aside  the  settlement  on  the  applica-  to  act  for  his  infant  wife  in  all  matters 

tion  of  the  infant  distributee.    Barwick  in    which  personal   estate  is  to  be  re- 

V.  Rackley.  45  Ala.  215.  ceived  in  her  right,  the  husband  may 

Inherent  Authority   to    Appoint.  —  It  represent  her  on  the  final  settlement  of 

seems   that    probate   courts    hatre    in*  an  estate  of  which  she  is  a  distributee, 

herent  authority,  regardless  of  statute,  and  it  is  not  necessary  to  appoint  a 

to  appoint  guardians  ad  litem  to  look  guardian   ad  litem    for   that    purpose, 

after  the  interests  of  minors  interested  Frisby  v.  Harrisson,  30  Miss.  452. 

in  the  final  settlement  of  an  executor  8.  Smith  v.  Smith,  21  Ala.  761. 

or  administrator.      Matter  of  Tilden,  Executor  Alio  Guardian. «— In  Larrour 

(Supm.  Ct.   Gen.  T.)  67  How.  Pr.  (N.  v.  Larrour,  2  Redf.  (N.  Y.)  69,  where 

Y.)  447.  the  decedent's  widow  occupied  the  dual 

Irregular  Appointment.  —  Where   the  capacity  of  coexecutrix  and  guardian 

appointment  uf  a  guardian  ad  litem  is  for  the  minor  heirs  and   next  of  kin, 

merely   irregular  or  voidable,  advan-  it   was  held  that  for  the  purpose  of 

tage  of  it  can  be  taken  only  on  direct  contesting  the  account  the  surrogate 

attack  on  appeal.     Gamble  v.  Jordan,  should   appoint    a    special    guardian. 

54  Ala.  432.  But  in  Gregory  v.  Orr,  61  Miss.  307,  it 

1.  Clack  V.  Clack,  20  Ala.  461.     See  was  held   that    where    there   was   no 

also  McCreeliss  v.  Hinkle,  17  Ala.  459.  statute   providing  that  if  the  general 

Settlement  Void.  —  Where  it  did  not  guardian  were  personally  interested  in 
appear  from  the  record  of  a  final  settle-  the  proceeding  the  interest  of  the 
ment  by  an  administrator  that  a  guard-  minors  must  be  protected  by  the  ap- 
ian ad  litem,  WRs  appointed  for  the  pointment  of  a  guardian  ad  litem ^  no 
minor  heirs  and  distributees  and  that  guardian  a^/fV^;;i  was  necessary  on  a 
he  accepted,  it  was  held  that  the  settle-  final  settlement  by  an  executor  who 
ment  was  void.  Searcy  v.  Holmes,  43  was  also  guardian  of  the  minor  dis- 
Ala.  608.  tributees. 

Objection  by  Administrator. —Admin-  4.  Brownlee  v.   Hare,  64  Ind.  3x1; 

istrators  cannot  complain  that  a  decree  Yin^ling  v.  Hesson,  16  Md.  112. 

regular  in  form  was  rendered  against  Sight  to  Open  and  Close. —  Where  ex- 
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Katnre  of  Prooednro.  —  Such  proceedings  are  essentially  equitable 
in  nature.*  The'  rules  of  procedure  governing  in  civil  cases 
should  be  applied  whenever  practicable;*  but  substance  is  con- 
sidered rather  than  form,  and  strict  formality  of  procedure  is  not 
required.* 

(2)  Trial  by  Jury,  —  Thero  Ii  Ho  ConstitationAl  Bight  to  a  trial  by 
jury  on  exceptions  to  the  account  of  an  executor  or  adminis- 
trator,* and,  except  where  otherwise  provided  by  statute,  it  is 
the  duty  of  the  court  in  such  proceedings  to  determine  the  facts 
and  decide  the  cause  without  the  intervention  of  a  jury.* 

ceptions  requiring  the  trial  of  questions  Determinatioii  by  Conrt  Withont  Jnry. 

of  fact  are  filed  to  the  final  seiilement  —  Where  one  of  the  distributees  con- 

of  an  executor  or  administrator,  he  has  tests  the  administrator's  account  seek- 

the  right  to  open  and  close  both  the  ing  to  charge  him  for  the  service  of  a 

evidence  and  the  argument  on  the  trial  chattel,  and  the  administrator  sets  up 

of  the  cause.     Taylor  v,  Burk,  91  Ind.  disbursements  for  the  board  and  main- 

252;  Yingling  v,  Hesson,  16  Md.  112.  tenance  of  the  distributee  as  a  set-off, 

See  generally  article  Open  and  Close,  the  case  is  one  peculiarly  fitted  for  the 

vol.  15,  p.  112.  consideration  of  a  jury.     But  if  it  is 

1.  Loomis  V.  Armstrong,  49  Mich,  otherwise  agreed  that  the  probate  court 
521;  Sterrett's  .\ppeal,  2  P.  &  W.  (Pa.)  shall  determine  the  controversy,  and 
419;  Matter  of  Danforth,  66  Mo.  App.  the  court  does  determine  it  accord- 
586.  See  also  Matter  of  Meeker,  45  ingly,  its  decision,  if  otherwise  correct. 
Mo.  App.  186.  will  not  be  set  aside.  Price  v.  Mitch- 
Proceedings  in  Hatnre  of  Suit.  —  On  ell,  10  Smed.  &  M.  (Miss.)  179. 

the  filing  of  exceptions  to  an  adminis-  6.  Savage  v.  Dickson,  16  Ala.   256. 

trator's  account  the  proceedings  are  in  See  also  Sharp's  Appeal,  3  Grant  Cas. 

the  nature  of  a  suit  between  the  par>  (Pa.)  260. 

ties,  the  progress  of  which  each  must  In  Crow  v.  Reed,  38  Ark.  482,  Eakin, 

observe  at  his  peril.     Gray  v,  Harris,  J.,  said:  **  A  trial  of  exceptions  by  a 

43  Miss.  421.  jury,  in  the  probate  court,  is  not  con- 

2.  Goodbub  v,  Hornung,  127  Ind.  templated  by  law.  The  function  of  the 
181;  Wysong  V.  Nealis,  13  Ind.  App.  county  and  probate  courts  in  such 
165.  matters  is  rather  that  of  an  auditor, 

8.  Goodbub  v.    Hornung,    127   Ind.  clothed  with  judicial  power,  or  that  of 

18 [;    Anderson    v.    Gregg,    44    Miss,  a   master  stating  an   account.      It  is 

770.  .  not  usually  such  work  as  juries  can 

Rules  of  Evidence  Liberally  Construed,  perform.     Any  Circuit  Court  has  the 

—  In  proceedings  for  the  settlement  of  power,    under  the    code    practice,    to 

an  executor's   or  administrator's   ac-  order  any  special  issue  or  issues  10  be 

counts,  the  courts  should,  in  receiving  tried  by  a  jury  which  before  the  code 

evidence,  give  to  the  rules  of  evidence  might  have  been  so  tried;  but  that  has 

the  most  liberal  construction  consistent  no  application  to  the  probate  courts, 

with   justice.     Loomis   v,  Armstrong,  It  would  not  do  to  have  exceptions  to 

63     Mich.    357.       See    also    Sterrett's  accounts  burdened  with  costs  of  jury 

Appeal,  2  P.  &  W.  (Pa.)  419.  trials.     The  judges  must  take  the  re- 

Tefting    Bufflcienoy   of   Exoeptions. —  sponsibility  of  determining  the  facts  as 

Exceptions  filed  to  an  administrator's  well  as  the  law.*' 
report  may  be  tested  by  a  demurrer  or        Flea  of  Hon  Est  Factum  by  Diitributee. 

by  a  motion  to  strike  out;  but  the  pro-  —  Where,  on  the  final  settlement  of  an 

bate  court  may  pass  upon  the  sufficiency  administrator's  accounts,  one   of   the 

of  such   exceptions   without  any  de-  distributees  interposed  a'  plea  of  non 

murrer  or  motion  being  filed.     Good-  est  factum^  it  was  held  that  there  was 

bub  tf.  Hornung,  127  Ind.  181.  no  statute  in  Alabama  authorizing  the 

4.  Taylor  v,    Wright,   93   Ind.    121;  probate  court  to  impanel  a  jury  10  try 

Boyd   V.   Swallows,   59  111.  .^pp.  635;  the  issue  in  such  a  case.     Kirksey  v. 

McClelland  v,  McClelland,  42  Mo.  App.  Kirksey,  41  Ala.  626. 
32;  In  re  Schooler,  73  Mo.  App.  301.  Construction  of  Statute.  —  Where,  on 
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To  ]>eteniii]ie  Issuei  of  Fact.  —  But  where  in  the  progress  of  the 
trial  it  becomes  necessary  to  ascertain  some  particular  fact  or 
facts,  and  the  testimony  in  relation  thereto  is  so  conflicting  as 
to  create  doubt  in  the  mind  of  the  court,  a  jury  may  be  impaneled 
to  determine  such  fact  or  facts.* 

FindiiigB  of  Jury  Merely  Advisory.  —  In  such  a  case,  however,  the  jury 
is  impaneled  to  try  and  ascertain  the  facts  only,  in  the  same  man- 
ner as  an  issue  out  of  chancery  is  tried,  and  the  finding  of  the 
jury  is  only  to  aid  the  court  in  passing  upon  the  truth  of  the 
particular  fact  or  facts  submitted  to  its  determination.* 

the  accoanting  of  an  executor  or  ad-  it  was  held  to  be  reversible  error  for 

ministrator,  objections  are  taken  by  a  the   probate  court  to  refuse  to  frame 

party  in  interest,  such  objections  do  issues  to  be  submitted  to  a  jury  to  try 

not  create    'issues  of  fact"  such  as  and  determine  the  facts,    /nr^  At  wood, 

must  be  submitted   to  a  jury  on  de-  2  A  pp.  Cas.  (D.  C.)  74. 

mand  of  a  party  within  the  meaning  In  Femuylvanla  I  he  Orphans*  Court 

of  a  statute.     Matter  of  Sanderson,  74  has  power  to  direct  an  issue  to  ascer- 

Cal.  199.  tain    the     truth     of     disputed    facts. 

Queetlon  of  Law. — In  a  proceeding  to  Thompson's  Appeal,   103  Pa.  St.  603; 

compel  an  accounting  by  an  adminis-  Sierrett's  Appeal,  2  P.  &  W.  (Pa.)  419; 

trator  the  latter  claimed  as  a  credil  an  Mothland  v.  Wireman,  3  P.  &  W.  (Pa.) 

amount  paid  by  him  out  of  the  assets  185.     But  the  exercise  of  such  power 

in   his  hands;   it    was   held    that    the  is  left  to  the  discretion  of  the  court, 

question   was  one  of  law  and  not  of  and  is  not  a  matter  of  right  upon  every 

fact,  and  should  not  be  submitted  to  a  disputed  claim.     Thompson's  Appeal, 

jury.    Hapkez'.  People,  29  111.  App.  546.  103  Pa.    St.  603;    Evans's  Estate,   11 

The  Right  of  an  Administrator  to  Ex-  Phila.  (Pa.)  113,  33  Leg.  Int.  (Pa.)  45; 

tra  Compensation  for  his  services  is  a  Sharp's  Appeal,  3  Grant  Cas.  (Pa.)  260. 

question   for  the  judge,  and  not  for  a  And  the  court  cannot   delegate  to  a 

jury.     Loomis  v.  Armstrong,  49  Mich,  jury  its  jurisdiction  in  matters  depend- 

521.  ing  on   both  law  and  faci.     Mothland 

Xattan  Diicretlonary  with    Court. —  «/.  Wireman,  3  P.  &  W.  (Pa.)  185.     See 

Items  in  an  executor's  account  ihe  al-  also  Rife  v.  Galbreath,  3  P.  &  W.  (Pa.) 

lowance  or  disallowance  of  which  is  204. 

entirely  discretionary   with   the   court  Application  After  Auditor^ s  Report, -^ 

cannot  be  submitted  to  a  jury.    Wisner  A  party  cannot  apply  for  an  issue  to  be 

V,  Mabley,  70  Mich.  271.  tried   by   a  jury   after  an  auditor,  to 

1.  Willis  V.  Willis,  9  Ala.  330;  Rey-  whom  it  was  referred,  has  made  a  re- 

nolds  tr.  Reynolds,   11  Ala.  1023;  Sav-  port  adverse  to  him.     Bradford's  Ap- 

age  V,  Dickson,  16  Ala.  256;  Wisner  v,  peal,  29  Pa.  St.  513;  Sharp's  Appeal,  3 

Mabley,  70  Mich.  271.     And  see  gen-  Grant  Cas.  (Pa.)  260. 

erally  the  article  Issues  to  the  Jury,  KeoeMity  for  Jury  Appearing  of  Beoord. 

vol.  Ti,  p.  599.  —  In  the  absence  of  a  statute  allowing 

In  IndlanAi  prior  to  September   19,  the  trial  of  issues  of  fact  by  a  jury  at 

18S1,    it    was   expressly    provided    b/  the  request  of  either  parly,  it  seems 

statute  that  any  issue  of  fact  concern-  thit   the   necessity   for  impaneling  a 

ing  the  settlement  of  a  decedent's  es*  jury  must   be  shown  to  the  court  and 

tate  was  triable  by  jury  at  the  request  that  the   facts   establishing  such   ne- 

of  either  party.     Clouser  v.  Ruckman,  cessity  must  appear  of  record.    Savage 

89  Ind.  65.  V,   Dickson,    16    Ala.    256;    Willis   v. 

In  tholHitriot  of  Columbia,  by  statute,  Willis,  9  Ala.   330;  Reynolds  v.  Rey- 

either  party  to  a  controversy  of  fact  in  nolds,  11  Ala.  1023. 

the  Orphans'  Court  may  require  as  of  8.  Savage  v,   Dickson,   16  Ala.  256; 

right  an  issue  to  be  framed  for  submis-  Gott  v.  Culp,  45  Mich.  265;  Loomis  v, 

siontoajury.   Thus,  where  exceptions  Armstrong,   63    Mich.    357;    Ward   v, 

were  taken  to  an  administrator's  ac-  Tinkham,  65  Mich.  695,  wherein  the 

count,  on  the  ground  that  certain  claims  court  said:  'Mn    matters  of  account, 

were  unjust,  and  that  the  administra-  the  jury,  if  one  is  called,  only  performs 

tor  acted  in  bad  faith  in  paying  them,  the  duty  of  aiding  the  court  in  arriving 
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demands  against  the  estate ; '  and  on  the  accounting  the  pay- 
ment of  such  demands  must  be  verified  by  vouchers  or  other  sat- 
isfactory evidence  in  lieu  thereof.* 

Snfleleney  of  Proof.  —  The  vouchers  produced  on  the  settlement  of 

an  executor  or  administrator  are  not  conclusive,  but  may  be  con- 
tested by  a  party  interested.*     The  mere  production  of  a  receipt 

being  upon  the  objectors.     Wrighi  v.  thai  it  has  been  lost  and  what  were 

Alright,  2  McCord  Eq.  (S.  Car.)  185.  its  contents  and  purport.     Metzger  v. 

See  also  Fitzgerald  v,  Jones,  i  Muni.  Metzger,  i    Bradf.   (N.  V.)  265.     See 

(Va.)  150.  also  Mailer  of  Rowland,  5  Dem.  (N. 

1.  Romig's  Appeal,  84  Pa.  St.  235.  Y.)  216. 

SeeaIsoGrav*s  Estate.  2  Kuip(Pa.)  45.  In  California^  where  a  voucher  is 
Payment  of  Old  Claim.  —  Where  an  ad-  lost  the  payment  may  be  pioved  by 
ministrator  claims  a  credit  for  the  pay-  any  competent  witness.  Matter  of 
ment  of  an  old  claim  there  must  be  Rose,  63  Cal.  349. 
proof  that  it  was  a  debt  due  by  the  es-  Exeentor't  Aooount  Booki. —  The  sur- 
tate.  Tell  City  Furniture  Co.  v.  Stiles,  rogate  will  not  requir^  the  prodnctioa 
60  Miss.  849.  of  the  executor's  account  books  before 
Whore  There  Is  a  Confliet  of  Testimoiiy  the  examination  of  the  account  or  the 
regarding  certain  credits  claimed,  and  filing  of  objections  to  items  thereof. 
no  vouchers  are  produced  in  support  The  filing  of  the  vouchers  is  required, 
of  such  claim,  they  will  not  be  allowed,  and  by  inspection  of  these  the  party  ia 
Broome  v.  Van  Hook,  i  Redf.  (N.  Y.)  interest  can  make  and  file  objections. 
444.  On  the  trial  of  these  objections  the  ac- 
Payment  under  Order  of  Oonrt. —  count  books  may  be  produced.  Thomp 
Where  a  payment  has  been  made  by  son's  Estate,  Tuck.  (N.  Y.)  51. 
an  administrator  under  an  order  of  Settlement  After  DeoeaBo  of  Penonal 
court  authorizing  such  payment  no  BepresentatiTO.  —  In  a  proceeding  to 
voucher  is  required.  Matter  of  Wer-  settle  the  accounts  of  a  deceased  ex- 
inger,  100  Cal.  345.  ecutor  it  was  held  that  his  books,  con- 
Showing  to  Whom  Payments  Made,  ceded  by  all  parties  to  be  correct  and 
—  The  fact  that  neither  the  adminis-  not  objected  to  when  introduced  in  evi- 
trator*s  account  nor  the  oath  to  the  dence,  were  suflScient  evidence  to 
account  discloses  to  whom  certain  pay-  jusiifyr  the  allowance  of  the  expend!- 
ments  were  made  will  not  be  ground  tures  entered  therein  without  the  pio- 
for  rejecting  the  payment  if  the  admin-  duciion  of  further  vouchers.  Lang- 
istrator  testifies  as  to  the  payee.  Matter  lois's  Estate,  (Surrogate  Cl)  26  Abb. 
of  Nichols,  4  Redf.  (N.  Y.)  288.  N.  Cas.  (N.  Y.)  226. 

Items  under  Twenty  Dollars.  —  In  Mew  Items   Appearing  Just.  —  Where    an 

York  an  executor  or  administrator  may  executor  was  summoned  to  render  an 

be  allowed  an  item  of  expenditure  not  account  nine   years  and   ten   months 

exceeding  twenty  dollars  without  pro-  after  having  delivered  up  ihe  estate 

ducinga  voucher  therefor,  provided  he  and  the  management  thereof  to  one  of 

testifies  on  oath  as  to  the  payment,  the  the   residuary  legatees,   it    was    held 

time  when  it  was  made,  and  the  person  that  as  the  greater  part  of  his  execu- 

to  whom  it  was  made;  but  items  al-  torship  was  during  the  Revolutionary 

lowed  in  this  way  must  not  exceed  in  war,   and    the  settlement  took   place 

the   aggregate  five    hundred  dollars,  after  his  death,  it  would  l>e  unreason- 

Metzger  v.   Metzger,   i  Bradf.  (N.  Y.)  able  to  exact  vouchers  for  many  items 

265;  Code  Civ.  Pro.  N.  Y.,  §  2729.  in  his  account  which  appeared  proba- 

2.  Matter  of  Rose,  63  Cal.  349;  Metz-  bly  just,    (hough    not    supported    by 
ger  V.   Metzger,   i   Bradf.  (N.  Y.)  265;  proof.     Fitzgerald  v.  Jones,  i   Munf. 
In  re  Gerow,  (Surrogate  Cl.)  23  N.  Y.  (Va.)  150. 
Supp.  847;   Verner's  Estate,  6  Watts  8.  Westover  r.  Carman,  49  Neb.  397, 


3Upp. 

(Pa.) 


250;  Williamson's  Estate,  6  W.  wherein  it  was  held  that  where  an 
N.  C.  (Pa.)  452,  471;  Wrights.  Wright,  administrator  presented  receipts  of  a 
2  McCord  Eq.  (S.  Car.)  185;  Daven-  distributee  of  the  estate,  such  dis- 
port V.  Lawrence,  19  Tex.  317.  tributee  might  oppose  the  allowance  of 
In  the  Case  of  a  Lost  Vonoher  the  ac-  credits  thereon  on  the  ground  that  the 
counting  party  should  testify  on  oath  receipts  were  obtained  by  fraud  and 
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purporting  to  be  signed  by  the  creditor,  but  without  proof  of  the 
genuineness  of  the  signature  or  the  validity  of  the  debt,  is  not 
sufficient  to  authorize  the  allowance  of  the  credit  over  the  objec- 
tion of  a  party  in  interest ;  ^  but  where  the  signature  is  proved 
the  receipt  constitutes  prima  facte  evidence  of  the  payment.* 

Szamination  of  Executor  or  Administrator.  —  An  executor  or  adminis- 
trator may  be  examined  on  oath  regarding  the  accuracy  of  his 
account.' 

(5)  References  —  (a)  Wlien  Anthoriiod.  —  Under  statutes  in  most 
jurisdictions  the  probate  courts  may,  on  the  filing  of  objections  to 
the  account  of  an  executor  or  administrator,  refer  the  account  to 
a  referee,  auditor,  or  commissioner  to  report  thereon,  subject 
to  confirmation  by  the  court.*    Such  a  reference  is  permissible 

payments  were  not   made   as  shown  signed  by  the  widow  of  the  decedent 

thereby.  for  payments    alleged  to  have  been 

1.  Gaunt  V,  Tucker,  18  Ala.  27;  made  to  her  in  pursuance  of  an  order 
Wright  V,  Wright.  64  Ala.  88.  granting  to  her  a  certain  amount  as  a 

Beoeipt  for  Money  Paid  to  Chiardian.  —  family  allowance  is  sufficient  to  au- 
Where,  in  the  settlement  of  his  ac-  thorize  the  allowance  of  the  credit  over 
counts,  an  administrator  exhibits  the  the  objection  of  a  creditor  of  the  estate 
receipts  for  money  paid  by  him  to  one  that  there  has  been  no  payment  of  the 
who  subscribes  his  name  as  guardian  amount.  As  between  the  widow  and 
of  the  infant  children  of  the  intestate,  the  creditors  the  former  is  bound  by 
but  does  not  prove  that  such  person  her  voucher,  and  cannot  be  heard 
was  guardian,  or  that  the  money  has  afterwards  to  say  that  she  had  not  re- 
been  appropriated  to  the  use  of  the  ceived  the  amount  therein  admitted 
children,  such  payment  should  not  be  to  have  been  paid;  and  therefore  the 
allowed.  I^ndreth  z;.  Landreth,  9  Ala.  creditor  cannot  object  on  the  ground 
430.  of  nonpayment.    In  re  Fisher,  (Cal. 

2.  McCreeliss  v,  H inkle,  17  Ala.  459;  1895)  42  Pac.  Rep.  237. 

Metzger  v.  Meczger,  1  Bradf.  (N.  Y.)  8.  In    re    Rathbone,    44    Mich.    57; 

265.  Bailey  v,  Blanchard,  12  Pick.  (Mass.) 

What  li  Sol&oient  Proof.  —  Proof.that  166;  Saxton  v.  Chamberlain,  6  Pick, 

would  be  sufficient  to  charge  the  ex-  (Mass.)  422;    Westervelt  v,   Gregg,    i 

ecutor  or  administrator  in  a  suit  against  Barb.  Ch.  (N.  Y.)  469:  Kline's  Estate, 

him   with  the  payment  of  a  demand  8  Lane.  L.  Rev.  (Pa.)  356. 

against  his   decedent  is  sufficient  to  Executor's  Vnsupportod  Testimony. — 

support  his  claim  to  such  payment  as  In  the  absence  of  vouchers  the  exec- 

a  credit*     Gaunt  v.  Tucker.  18  Ala.  27.  utor's  own  unsupported  testimony  is 

XatterLeftOpenforAdjustment.  —  The  not  sufficient  evidence.    /»  r^  Gerow, 

creditor's  receipt  is  sufficient  to  entitle  (Surrogate  Ct.)  23   N.  Y.   Supp.  847. 

the  administrator  to  a  credit  for  the  See  also  Bailey  v,  Blanchard,  12  Pick, 

payment  of  the  demand,   although  it  (Mass.)  166. 

appears  that  the  matter  is  left  open  for  Evidoneo  in  IHsproof.  —  The  party  at 

adjustment  on  settlement  of  their  pri-  whose    instance    interrogatories  have 

vate  accounts.      Henderson    v,    Sim-  been    proposed    to    an    administrator 

mons,  33  Ala.  291.  touching  his  account   has  a  right  to 

The  Beoeipt  of  a  Sheriff  given  to  an  offer  evidence  to  disprove  his  answers, 

executor  which  shows  on  its  face  that  Higbee  v.  Bacon,  8  Pick.  (Mass.)  484* 

an  execution  was  in  the  sheriff's  hands  4.  Matter  of  Ames.  3  MacArthur  (D. 

against  the  decedent,  and  that  ii  was  C.)  30;    In  re    Heath,    58    Iowa  36; 

paid  to  him  by  the  executor,  is  prima  Crowder  v.  Shackelford,  35  Miss.  321; 

^ade  evidence  of  the  existence  of  the  Gray  v.   Harris,    43    Miss.  431;    Mc- 

judgmeni,  and  is  a  sufficient  voucher  Laughlin  v,   Newton,   53  N.  H.  531; 

to  authodze  an  allowance  for  the  pay-  Matter  of  Clark,  119  N.  Y.  437;  Kear- 

ment.     Haralson   v.   White,  38   Miss,  ney  v,  McKeon,  85  N.  Y.  136;  Bnchan 

178.  V.  Rintoul,  70  N.  Y.  i;  Westervelt ». 

Oljaotion    by    Creditor. »  A   voucher  Gregg,  i  Barb.  Ch.  (N.  Y.)  469;  Matter 
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only  where  authorized  by  statute,  and  where  a  reference  is 
attempted  in  a  proceeding  not  contemplated  by  the  statute,  any 
order  or  judgment  entered  therein  is  void.* 

(b)  Proooedingt  Beforo  Baferee.  —  The  procedure  on  hearings  before 
referees  has  already  been  discussed  generally  in  another  part  of 
this  work.* 

Qnalifloation  by  Taking  Oath.  —  In  the   absence    of   any    statutory 

of  Douglass,  3  Redf.  (N.  Y.)  538;  Estoppel  of  Administrator  to  Olgect — 
Tucker  v,  McDermott,  2  Redf.  (N.  Y.)  Where  an  administrator's  accounis are, 
312;  Matter  of  Rabb,  16  Ohio  St.  273.  at  his  suggestion,  referred  10  a  com- 
For  a  general  discussion  of  the  practice  missicner  or  auditor,  the  administrator 
relating  to  references,  see  article  cannot  afterwards  be  heard  to  object 
References,  vol.  17.  p.  978.  that  the  appointment  was  not  author- 
In  Arkansas  a  probate  court  cannot  ized  by  law  and  that  an  examination  of 
appoint  an  auditor  unless  exceptions  his  accounts  was  then  improper  and 
have  been  filed  to  the  account.  Quin-  not  warranted  by  the  pleadings  or  other 
Ian  V.  Fitzpatrick,  25  Ark.  471.  circumstances  of  the  case.    Crowder  t^. 

In  Kow  York,  on  an  intermediate  ac-  Shackelford,  35  Miss.  321. 
counting,  the  surrogate  cannot  of  his  Ordor  of  Boferenoe  Too  Broad.  —  The 
own  motion  direct  a  reference  for  the  fact   that  an    order    by    a    surrogate 
examination     of     the    account.       De  appointing  a  referee  is  too  broad  will 
Russy's  Estate,  (Supm.  Ct.  Gen.  T.)  20  not  vitiate  the  proceedings  thereon  be 
Civ.  Pro.  (N.  Y.)  270.  fore  the  referee  or  prevent  further  pro- 
Direction  to  Referee. —  \vi  New  York ^  ceedings  by  the    surrogate   after  the 
under  Code  Ci»?.  Pro.,  §  2546,  provid-  coming  in  of  the  referee's  report.     The 
ing  for  the  appointment  by  the  surro-  remedy  in  such  case  is  by  an  appeal 
gate  of    a   referee,   the    surrogate    is  from  the  order.     Matter  of  Ferrigao. 
authorized  to  direct  the  referee  to  re-  42  N.  Y.  App.  Div.  i. 
port  the  evidence   with    his    opinion  8.  See  article  Reference,  vol.  17,  p. 
thereon.     Matter  of  Ferrigan,  42  N.  Y.  978. 

App.  Div.  I.  Reference  of  Entire  Matter.  —  On  a 

Referee  Termed  *' Auditor  "  in  Order.  —  reference  the  principles  upon  which  the 

The  fact  that  in  the  order  of  reference  auditors  shall  proceed  need  not  first  be 

the  referee  is  termed  an  auditor  does  settled   by   the   probate  court.      The 

not  vitiate  the  order.     The  misnomer  whgle  ncatier  may  be  referred  to  the 

is  but  a  matter  of  form,  and  the  order  auditors   with   the   power  to  examine 

will  be  held  to  operate  to  appoint  a  parties  and   witnesses,  but  subject  to 

referee.      Buchan   z/.    Rintoul,   70    N.  the  final  revision  of  the  court.     Crow- 

Y.  I.  der  v.  Shackelford,  35  Miss.  321. 

Jndge  Acting  as  Referee.  —  The  parties  Who  Kay  Take  Fart  in  Prooeedinffs.  — 
may  agree  in  writing  that  the  probate  Where  a  party  in  interest  has  been 
judge  shall  decide  as  referee.  Mc-  duly  cited  to  an  executor's  settlement 
Laughlin  v,  Newton,  53  N.  H.  531.  ?ind  has  tiled  no  objection  thereto,  he 
1.  Iloldsombeck  v,  Fancher,  ii2  is  not  entitled  to  cross-examine  the  ex- 
Ala.  469,  wherein  it  was  held  tliat  ecutor  on  the  hearing  before  a  referee. 
Code  Alabama  {1886),  §  2183  et  seq.  Matter  of  Oilman,  2  Connoly  (N.  Y.)  78. 
(Code  1896,  §  251  et  se^X  allowing  a  Right  to  Be  Heard  by  ConnseL  —  A 
reference  of  matters  arising  out  of  the  person  objecting  to  the  account  has  a 
settlement  of  a  decedent's  estate,  ap-  right  to  be  represented  by  counsel  on 
plied  only  to  controversies  over  which  a  reference  to  an  auditor.  Matter  of 
the  probate  court  had  jurisdiction  be-  Rich,  3  Redf.  (N.  Y.)  177. 
tween  the  parties  to  the  settlement,  and  Kotice  of  Proceeding^.  —  In  New  York 
was  not  applicable  to  a  dispute  be-  there  is  no  statutory  provision  regard- 
tween  an  administrator  and  third  ing  the  notice  to  be  given  of  proceed- 
parties  as  to  whether  certain  personal  ings  before  a  referee  on  a  reference  on 
propeirty  set  apart  as  exempt  to  the  an  executor's  or  administrator's  ac- 
widow  of  the  decedent  reverted  upon  count,  and  therefore  only  reasonable 
her  death  to  the  decedent's  estate  or  noticeof  such  proceedings  is  necessary, 
belonged  to  such  third  parties,  who  Matter  of  Ferrigan,  42  N.  Y.  App. 
claimed  as  heirs  of  the  widow.  Div.  i. 
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requirement  that  the  referee  be  sworn,  no  oath  need  be  adminis- 
tered to  him.* 

daettioBf  to  Bo  Dotermined  by  Roforoo.  —  It  is  the  duty  of  the  referee 
to  pass  only  upon  the  questions  submitted  to  him;'  but  it  has 
been  held  that  any  irregularity  on  his  part  in  passing  upon  mat- 
ters not  submitted  to  him  is  cured  by  the  approval  and  confirma- 
tion of  his  report  by  the  probate  court.* 

(o)  Aetion  of  Court  on  Soferee's  Boport  —  Boport  Snbjoot  to  Approval  or  Dii- 
approval. — The  referee  does  not  decide  as  a  court,  but  is 
employed  simply  to  aid  the  probate  court.  His  report  is  subject 
to  the  approval  or  disapproval  of  the  court,*  and  may  be  referred 

A4jonmmont.  —  Where   notice    was  account  and  objections,  to   hear  and 

given  to  both  parties  that  the  referee  determine  all  questions  arising   upon 

was  engaged  in  the  trial  of  a  case  at  the  settlement  of  said  account  which 

the  hour   for   the   hearing,   and   they  the  surrogate  has  power  to  determine, 

were    also    notified    that    the    referee  and  to  make  report  to  the  court  with 

would  be  in  his  office  at  another  hour  all    convenient    speed,**    the    referee 

to  examine  witnesses  at  that  time  on  must,  when  requested,  pass  upon  any 

behalf  of  the  petitioner,  it  was  held  matters  of  fact  claimed  to  have  been 

that  this  was  equivalent  to  an  adjourn-  established  by  the  evidence,  and  it  is 

ment  of  the   bearing   until   the   hour  the  surrogate's  duty  to  require  him  to 

specified.     Matter  of  Ferrigan,  42  N.  do  this.     Matter  of   Mellen,   56  Hun 

Y.  App.  Div.  I.  (N.  Y.)  553. 

Formal  Suffloiency  of  Objeotions.  —  On  Allowanoe  of  Fnrthor  Objootioni.  —  It 

a  reference  to  an  auditor  the  contest-  is  not  within  the  power  of  a  referee  to 

ants   must   point  out  with  reasonable  allow  the  filing  of  further  objections, 

certainty  their  objections    to   the  ac-  If  it  is  desired  to  present  further  ob- 

count,  but  they  are  not  limited  to  the  jections  they  should  be  filed  before  the 

objections  first  taken.    Larrour  v,  Lar-  surrogate  and  an  order  referring  them 

rour,  2  Redf.  (N.  Y.)  69.  to    the    referee    should    be   obtained. 

What  Defonseo  FenniMiblo.  —  An^  de-  Boughton  v.  Flint,  74  N.  Y.  476.    Com- 

fense  which  could  be  interposed  in  an  pare  Fithian*s  Estate,  (Surrogate  Ct.) 

action  may  be  set  up  on  a  reference;  14  Civ,  Pro.  (N.  Y.)  52. 

and  It  is  no  ground  for  refusing  to  Allowanoe  of  Amendments  to  Aooonnt. 

refer  that  it  is  desired  to  interpose  a  —  In  New   York  the   referee   has   the 

defense,  such  as  the  statute  of  limita-  same  power  to  allow  amendments  to 

tions.     Tucker  v.  McDermott,  2  Redf.  an  executor's  account  as  the  surrogate 

(N.  Y.)3I2.  has,  and  may,  on  the  hearing,  allow 

1.  Benoti  V.  BrilU  24  Miss.  83.  such  an  amendment  provided  it  does 
Preoamption  on  Appeal. —  Where  the  not  include  a  transaction  subsequent 

record   failed    to    show    whether    the  to    the    return    day    of    the    citation, 

auditor   was  sworn,  it  was  held  thai  Matter  of  Gearns.  (Surrogate  Ct.)  27 

after  the  probate  court  had  approved  Misc.  (M   Y.)  76. 

the  record  it  would  be  presumed  on  ap-  8.  Bloom's  Appeal,  106  Pa.  St.  498. 

peal  that  the  auditor  was  qualifted,  or  4.  Boughton  v,   Flint,  74  N.  Y.  477; 

that  the  oath  was  waived  at  the  hear-  Matter  of  Mellen,  56  Hun  (N.  Y.)  553. 

ing.     Bull's  Appeal,  24  Pa.  St.  286.  Independent  Deeision  by  Court.  —  The 

2.  Boughton  v.  Flint,  74  N.  Y.  477.  surrogate  should  not  merely  confirm  a 
Making   Distribution.  —  Auditors  ap-  referee's  report,  but  should  make  an 

pointed    to    settle    an    administration  independent  decision  with  findings  of 

account  have  no  authority  to  make  dis-  fact  and  law,  accepting   or  rejecting 

tribution.     Yundt's  Estate,  6  Pa.  St.  the  conclusions  of  the  referee  as  seems 

35;  Robins's  Estate,  180  Pa.  St.  630.  just.      Matter  of    Keef,   43   Hun   (N. 

Matterg  of  Faot  GeneraUy.  —  Where,  Y.)  98. 

on  the  final  settlement  of  an  executor,  Deoree  Without  Waiting  for  Beport. — 

the  surrogate  refers  the  account  to  a  After  referring  an  administrator's  ac- 

referee  **  to  inquire  into  the  necessary  count,  the  probate  judge  may,  without 

jurisdictional  facts,  to  examine   said  waiting  for  the  report,  examine   and 
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back  for  further  proceedings.* 

Ezceptiont  to  Baport.  —  In  order  to  bring  an  erroneous  ruling  of 
the  referee  to  the  notice  of  the  probate  court,  a  specific  exception 
should  be  filed  to  the  referee's  report,*  and  the  mere  noting  of 
an  exception  in  the  minutes  of  the  testimony  taken  before  the 
referee  is  not  sufficient.'  Upon  sustaining  the  exceptions  the 
court  may  recommit  the  report  to  the  referee  with  instructions 
to  remodel  it  in  accordance  with  the  opinion  of  the  court,*^  or 
may  render  its  decree  without  a  further  reference.* 

Weight  of  Beferoo'8  Boport.  —  The  referee's  report  has  the  force  and 
effect  of  a  verdict,*  and  should  not  be  set  aside  except  upon  the 
discovery  of  some  plain  and  obvious  error,^  or  where  there  is  such 
a  preponderance  of  evidence  against  the  findings  as  would  war- 
rant the  granting  of  a  new  trial  on  the  verdict  of  a  jury  in  a  court 
of  common  law.®     But  where  it  is  clearly  against  the  weight  of 

decree  upon  the  account  directly;  and  ceptions  to  the  report  of  a  referee  pass- 
if  the  decree  be  otherwise  correct,  it  ing  upon  the  facts  and  questions  raised 
will  not  be  disturbed  because  rendered  before  him  is  error.  Matter  of  Bed- 
before  the  report  was  made.  Batter-  ford.  30  Hun  (N.  Y.)  551. 
white  V,  Littlefield,  13  Smed.  &  M.  Ordering  Fnrtlier  Toothnony.  —  On 
(Miss.)  302.  exceptions  to  an  auditor's  report,  if  the 

Appoal  from  Conilrmation.  —  After  the  probate  court    becomes  satisfied  that 

confirmation  by  the  probate  court  of  further  testimony   must   be  taken,   it 

the  facts  found  by  the  auditor,  the  re-  may  reserve  the  question  of  the  excep- 

port  will  not  be  interfered  with  on  ap-  tions  and  order  the  taking  of  further 

peal  except  in  case  of  flagrant  error,  testimony  before  rendering  a  decision 

Bull's  Appeal,  24  Pa.  St.  286.  on  such  exceptions.      Matter  of   Pol- 

1.  Matter  of  Bayer,  54  Hun  (N.  Y.)  lock,  3  Redf.  (N.  Y.)  100. 

189.     See   also   Matter  of    Pollock,   3  8.  Houghton  v.  Flint,  74  N.  Y.  477. 

Redf.  (N.  Y.)  100.  Pointing  Ont  Errorg.  —  Exceptions  to 

XandamnB  to  Compel  Dooree.  —  Where  the    report    must,    where    the    errors 

the  referee  made  a  report  which  was  complained  of  do  not  appear  from  a 

confirmed  by  the  surrogate,  but  before  denial  of  the  correctness  of  the  fiod- 

the  signing  of  a   final  decree  the  ad-  ing,  point  out  specifically  such  errors. 

ministrator  moved  to  open  the  decree  Ingrem   v,  Mackey,    5  Redf.   (N.    Y.) 

upon  the  ground  that  he  had  omitted  357. 

to  credit   himself   with   a   large   sum  4.  Crowder  v,  Shackelford,  35  Miss. 

which  had  been  paid  to  one  of  the  rela-  321.                           , 

tors,    it   was   held   that  the  surrogate  6.  Hottenstein's     Appeal,    2    Grant 

properly  permitted  him  to  file  a  supple-  Cas  (Pa.)  301. 

mental  account  and  refer  it  back  to  the  6.  In  re  Heath,  58   Iowa  36;  Brom- 

referee,  and  that  an  application  by  the  ley's  Estate,  18  Phila.  (Pa.)  7,  43  Leg. 

relators  for  a  writ  of  mandamus  com-  Int.  (Pa.)  16;  Hottenstein's  Appeal,  2 

manding   the   surrogate   forthwith   to  Grant  Cas.  (Pa)  301;    Bicking's  Ap- 

make  and  sign  the  decree  was  prop-  peal,  2  Brews.  (Pa.)  202. 

eriy  denied.     People  v.   Lott,  42  Hun  7.  Thompson's  Appeal,  103  Pa.  St. 

(N.  Y.)408.  603. 

8.  Boughton  v,  Flint,  74  N.  Y.  477.  8.  Thompson's  Appeal,   103  Pa.  St. 

See  also  Benoit  v.  Brill.  24  Miss.  83.  603;    Hottenstein's  Appeal,   2    Grant 

Failiire  to  Tako  Exceptions.  —  \ti  New  Cas.  (Pa.)  301;  In  re  Heath,  58  Iowa 

York^  if  no  exceptions  are  taken  and  36. 

filed  to  the  referee's  report,  the  surro-  S^ootion  Without  BoAoient 


gate  has  no  alternative  but  to  confirm  Where  the  auditors  appeared  to  have 

it.     Matter  of  Leffingwell,  30  Hun  (N,  acted  with  diligence  and  impartiality 

Y.)  528.  it  was  held  that  it  was  error  for  the 

Befotal  to  Consider  Ezoeptions. -— The  probate  judge   to  reject  their  report 

refusal  by  the  surrogate  to  consider  ex-  without  giving  any  sufficient  reason 
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the  evidence,  it  may  be  set  aside.  ^ 

5.  Order  or  Beoree  Allowing  Account.  —  An  order  or  decree  allow- 
ing an  account  should  judicially  ascertain  and  declare  the  net 
balance  in  the  hands  of  the  accountant.*  It  is  not  essential  that 
the  decree  shall  be  in  terms  in  favor  of  any  one.*  It  should  bear 
date  as  of  the  time  when  it  is  officially  announced.'* 

If  There  Be  a  Balanee  in  Pavor  of  the  Penonal  BepresentatiTe  the  COUft  has 
no  jurisdiction  to  render  judgment  therefor  against  the  estate.* 

Ordering  DittribntiflB.  —  The  order  or  decree  settling  an  account 

for  such  action.     Benolt  v.    Brill,  24  be  aUowed  in  aU  things, "  was  held  to 

Miss.  83.  be  a  sufficient  order  settling  the  ac> 

1.  Bicking's  Appeal,  2  Brews.  (Pa.)  count,  though  subject  to  criticism  for 
202,  wherein  it  was  held  that  the  de-  not  showing  more  clearly  that  the  ac- 
cree  of  the  Orphans*  Court  would  not  count  was  examined  and  settled. 

be  retrersed  on  appeal  merely  because  A  decree  which  contained  a  summary 

the  auditor*:^  report  had  been  set  aside  statement  of  the  account,  showing  the 

on  a  question  of  fact.  balance,  and  recited  that,  it  appearing 

Second BeferenoeTTniieeeisary.  —  Where  that  the  accountant  might  have  in- 
the  Orphans'  Court  sets  aside  an  curred  expenses  not  mentioned  in  his 
auditor's  report  on  a  matter  of  fact,  account,  it  was  ordered  and  decreed 
the  account  need  not  be  referred  a  that  he  *'  have  leave  to  account  at  the 
second  time  to  an  auditor,  but  the  foot  of  this  decree  for  all  such  ex- 
court  may  draw  to  itself  the  decision.  penses,'*etc.,  and  that  unless  he  should 
Hottenstein's  Appeal,  2  Grant  Cas.  within  twenty  days  proceed  to  *'  insti- 
(Pa.)  301.  tute  such  proceedings  upon  the  foot  of 

Where  Order  Hot  FinaL  —  A    surro-  this  decree  as  are  herein  provided  for, 

gate's  order  setting  aside  a  referee's  his  said  accounts  shall  be  finally  judi- 

report  and   directing  him  to  proceed  cially  settled  and   allowed   as  stated 

anew  under  the  principle  laid  down  in  in   the   summary   statement   included 

his  opinion  is  not  a  final  order,  and  herein,"  was  held  to  be  a  final  decree 

therefore  is  not  appealable.   In  re  Post,  for  the  purpose  of  appeal.     Matter  of 

(Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp.  18.  Van  Houten,  18  N.  Y.  App.  Di*^.  301. 

2.  Say  re  v.  Sayre,  16  N.  J.  Eq.  510,  An  order  referring   lo  an  annexed 
'*  The   usual   way  is  to  confirm  the  exhibit  expressly  made  a  part  of  the 

account,   stating    the    balance,    where  order  and  declaiing  that  "  the  account 

there  is  any,  to  be  in  the  hands  of  the  of  said  administrator  is  hereby  settled 

accountants."      Purviance    v.    Com.,  and   adjusted,  as  sho\vn  by  said   ex- 

17  S.  &  R.  (Pa.)  36.  hibit,"  and  stating  the  amount  of  "  the 

Order  Held  Insni&oieiit.  —  A    memo-  final  balance  in  his  hands,"  was  held 

randum  without  date,   but  signed  by  to  be  sufficient  as  a  judgment  upon 

the  clerk  and  indorsed  on  the  account  final  accounting.     Balch  v.  Hooper,  32 

itself,  that  the  account  be  "  received  Minn.  158. 

and  ordered    for    record,"  is    not    an  In  In  re  Sanderson    74  Cal.  216,  the 

order  or  decree  of  '*  allowance  "  as  re-  court  said:  **  While  informal,  we  think 

quired  by  statute.     Steen  v,  Steen,  25  the  order  that  the  account  *  be  and  the 

Miss.   530,  holding  that  it  would  not  same  is  hereby  allowed  and  approved, 

have  been  valid  as  an  order  of  allow-  except  as  to  the   matters   following,' 

ance  even  if  it  had  been  entered  on  etc.,  is  an  order  settling  the  accouni.    It 

the   minutes  of    the  court.      Compare  directs  the  executor  to  charge  himself 

Fort  V.  Battle,  13  Smed.  &  M.  (Miss.)  in  the  account  with  certain  sums,  and 

138.  approves  of  the  account  as  rendered  in 

Order    Held    Snffloient.  —  In    Fenni-  other  respects.     There  remained  only 

more  v.  Fennimore,  3  N.  J.  Eq.  298,  a  the  clerical  duty  of  making  the  account 

decree  of  the  Orphans*  Court  that  '*  the  conform  to  the  order." 

surrogate  having  reported  this  account  3.  Mutton  v.  Williams,  60  Ala.  107. 

for  allowance,  and  the  same  appearing  4.  Lanier  z^.  Richardson,  72  Ala.  135. 

to  have  been  advertised  according  to  6.  Reaves  v.   Garrett,    34  Ala.  558; 

law,  and  no  exceptions  made  thereto,  Hutton    v.    Williams,     60    Ala.    116; 

it  is  therefore  decreed  that  the  same  Brazier  v.  King,  16  Ala.  730. 
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does  not  properly  include  a  direction  for  the  payment  of  legacies 
or  distribution  of  the  surplus.*  For  the  latter  purposes  an  order 
of  distribution  is  to  be  made,  which  sometimes  follows  as  a  mat- 
ter of  course  the  decree  on  the  accounting,  and  in  other  cases  is 
to  be  obtained  in  a  special  proceeding.* 

Findings  of  Court.  —  It  is  not  incumbent  upon  the  court  to  make 
and  file  express  findings  unless  the  statute  so  requires.' 

6.  Co8t&  —  In  some  states  the  disposition  of  the  costs  upon  an 
accounting  rests  in  the  discretion  of  the  court,  subject  to  review 
in  case  of  abuse.*     In  others,  by  express  statutory  provisions,  the 

1.  Arnold  v.  Smith,  14  R.  I.  217.  costs  of    an    accounting    are    usually 

8.  Sec    infra^    XV.    DUtributxon    to  borne  by  the  estate,  it  would  not  be  an 

Legatees^      bUtributees^      Heirs^      and  abuse   of    discretion    to  charge    costs 

Devisees.  against  a  party  making  an  unfounded 

3.  In  re  Levinson.  108  Cal.  455.  See  claim;  In  re  Koehler,  8  Kulp(Pa.)  529. 
generally  on  the  subject  of  findings  holding  that  the  administrator  may  be 
article  Findings  op  Court,  vol.  8,  p.  chargedpeisonally  with  thecosts  where 
931.  his   conduct   has   been   unreasonable. 

4.  Illinois,  —  Matter  of  Corrington,  For  other  cases  in  Pennsylvania  on  the 
124  111.  363,  holding  that  the  costs  of  a  subject  of  costs  on  accounting  see  Mar- 
contest  over  an  improper  or  incorrect  tin's  Appeal,  23  Pa.  St.  433;  Merkel's 
account  caused  by  the  misconduct  or  Estate,  131  Pa.  St.  584;  Speakman's 
gross  negligence  of  the  administrator  Appeal,  71  Pa.  St.  25;  McClintock's 
were  properly  charged  against  him.  Appeal,  71  Pa.  St.  365;  Toomcy*s  Es- 

lowa,  —  In  re   Heath,    58   Iowa   36,  late,  150  Pa.  St.  535;  Bracken's  Estate, 

holding  that  it  was  erroneous  to  require  138  Pa.  St.  104;  Kennedy's  Estate,  141 

the  administrator  to  pay  **  all  costs  in  Pa.  St.  479;  Hoffer*s  Estate,  156  Pa.  St. 

the   matter  of   the  settlement  of  said  473;  Hodgson  Estate,  158  Pa.  St.  151; 

estate,  including  all  costs  of  contests  Gable's  Appeal,  36  Pa.  St.  395;    Bar- 

of  said  final  report;"  that  he  should  bite's  Appeal,  24  W.  N.  C.  (Pa.)  64; 

have   been  required    to  pay  only  the  Kindig's  Estate,  9  York  Leg.  Rec.  (Pa.) 

costs  occasioned  by  the  contest  arising  18;  Stewart's  Estate,  6  W.  N.  C.  (Pa.) 

upon  exceptions  to  his  report,  and  that  434;  Lau's  Estate,  8  York   Leg.  Rec. 

even  as   to   the   latter  it   would   have  (Pa.)  173;  Matter  of  Harlan,  i  Pa.  L.  J. 

been  better  to  apportion  the  costs,  since  Rep.  (Pa.)  451,  3  Pa.  L.  J.  116;  McCul- 

the  contestants  were  successful  in  re-  lough'sEstate,2oPhila.(Pa.)36,47Leg. 

spect  of  but  one  or  two  items  of  their  Int.  (Pa.)  212;  Smith's  Estate,  4  Phila. 

exceptions.  (Pa-)  377.  18  Leg.  Ini.  (Pa.)  197:  Fox's 

Maryland,  —  Bantz  v.  Bantz,  52  Md.  Estate,  5  Kulp  (Pa.)  218;  Moss's  Es- 

686,  holding  that  costs  were  altogether  tate,  4  Kulp  (Pa.)  236;  Hoffman's  Es- 

discretionary.  tate,   10   Pa.  Super.  Ct.  113;    Trout's 

New  Jersey^  —  Aldridge  v.   McClel-  Estate,    5    Pa.    Dist.    761;    Guinane's 

land,  36  N.   J.   Eq.   288,   holding  that  Estate,  5  Pa.  Dist.  118;  Dolph's  Estate, 

the  executor  was  properly  required  to  3    Luz.   Leg.   Reg.  (Pa.)  146;  Lucken- 

pay  the  costs  of  exceptions  which  were  bach's  Estate,   i    Northam.  Co.  Rep. 

rendered  necessary  by  his  plainly  im-  (Pa.)  162;  Patterson's  Appeal,  i  Pittsb. 

proper  charges;  Bonney    v,   Haydock,  (Pa.)  135;  Reed's  Estate,  4  M on tg.  Co. 

40  N.  J.  Eq.   513,  allowing  a  counsel  Rep.  (Pa.)  173;    Frey's  Estate,  6  Pa. 

fee  out  of  the  estate  to  an  annuitant  Co.  Ct.  84;  Benedict's  Estate.  4  Lane, 

who  was  successful  on  exceptions  to  L.    Rev.   (Pa.)  99;     Pyle's    Estate,    3 

an  executor's  account.  Lane.  L.  Rev.  (Pa.)  55;  Baily's  Estate, 

Nevada,  —  Matter  of  Millenovich,  5  2  Chest.   Co.    Rep.   (Pa.)  568;    Pyle's 

Nev.  161,  allowing  costs  to  contestants  Estate,  2  Chest.  Co.   Rep.  (Pa.)  569; 

where  the  charges  of  the  executor  were  Bolick's  Estate,  2  York  Leg.  Rec.  (Pa.) 

considerably  reduced.  187;  Matter  of  Moyer,  i  Pearson  (Pa.) 

Ohio,  —  Matter  of  Raab,  16  Ohio  St.  407. 

273.  In    Kew   York,  by  Code  Civ.  Pro., 

Pennsylvania,  —  Lusk's   Estate,    150  §§  2557  ^/j^-^.,  costs  of  the  accounting 

Pa.  St.  517,  holding  that  although  the  are  in  nearly  all  cases  discretionary 
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unsuccessful  party  in  a  contest  on  an  accounting  is  subject  to  the 
costs  of  the  proceeding.* 

7.  Opening  and  Setting  Aside  Settlements  —  a.  Intermediate 
OR  Partial  Settlements.  —  Since  an  intermediate  or  partial 
settlement  is  only  prima  facie  evidence  in  favor  of  the  personal 

with  the  court  and  may  be  made  pay-  accounted  and  charged  himself  were 
able  by  the  paiiy  personally  or  out  of  successful  on  all  but  one  of  several  ob- 
the  estate  as  justice    requires.      The    jections,  it  was  held  that  the  executor's 


same  sections  also  authorize  the  sur- 
rogate to  allow  disbursements  as  a  part 
of  the  cosis  and  to  allow  a  sum  to  the 
executor  or  administrator  for  counsel 
fees  and  other  expenses. 

Charging    Costs    Against    Accountant 
Personally.  —  In  Matterof  Williamson, 


expenses  should  not  be  charged  upon 
the  estate.  In  re  Goetschius,  (Surro- 
gate Ct.)  3  Misc.  (N.  Y.)  155.  See  also 
Matter  of  Woodard,  (Surrogate  Ct.)  13 
N.  Y.  St.  Rep.  161. 

Counsel  fees    and    other    expenses 
under  Code  Civ.  Pro.  N.  Y.,§  2562,  are 


I  Connoly(N.Y.)99,  it  was  decided  that  allowed  only  to  an  accounting  party, 

where  an  accounting  executor,  or  his  Matter  of  Weeks,  5  Dem.  (N.  Y.)  194; 

attorney,    by   neglect    delays   the  ac-  Matter  of  Peyser,  5  Dem.  (N.  Y.)  244; 

counting,  and  items  of  the  account  are  Matter  of  Denike,  (Supm.  Ct.  Gen.  T.) 

upon    examination    found   erroneous,  21  Abb.   N.  Cas  (N.   Y.)   289.     In  re 

the  entire  cost  of  the  proceeding  should  Goetschius,   (Surrogate  Ct.)    3    Misc. 

be  charged  upon  the  executor  person-  (N.  Y.)  158,  they  were  allowed  to  tht 

ally.     See  also  In  re  Mull,  (Surrogate  executor  and  made  payable  out  of  the 

Ct.)  2  N.  Y.  Supp.  23;  Matter  of  Mat-  estate,   although   the  court  said   that 


thewson,  8  N.  Y.  App.  Div.  8;  Matter 
of  Baker,  (Surrogate  Ct.)  27  Misc.  (N. 
Y.)  126.  But  ordinarily  where  the  ac- 
counting party  has  acted  in  good  faith 
the  costs  will  not  be  charged  against 
him  personally.  Walker  v.  Dow,  6 
Dem.  (N.  Y.)  265;  Matter  of  Swart, 
(Supm.  Ct.  Gen.  T.)  25  N.  Y.  St.  Rep. 


under  the  circumstances  they  might 
well  have  been  charged  against  the  ex- 
ecutor personally.  See  also  Dubois  v. 
Brown,  i  Dem.  (N.  Y.)  317. 

A  counsel  fee  for  preparing  the  ac- 
count should  not  be  allowed  to  an  ex- 
ecutor who  prepared  his  own  account, 
although    he   is   himself  an   attorney 


88;  Griffith  v.  Beecher,   10  Barb.  (N.  at  law.     Valentine's  Estate,  (Surrogate 

Y.)  432.  Ct.)  9  Abb.  N.  Cas.  (N.  Y.)  313. 

Costs  May  Be  Charged  Against  Contest-  1.  In    Alabama,    *' if    any    item,   as 

ants  who  interpose  objections  in  bad  charged  by  the  executor  or  administra- 

faith,  and  where  such  contestants  are  tor,  is  reduced  or  not  allowed,  the  costs 

distributees  the  amount  may   be   de-  of  the  contest  in  relation  to  such  item 


ducted  from  their  distributive  shares. 
Matter  of  Selling,  6  Dem.  (N.  Y.)  428. 

Allowances  to  Parties  Only,  —  The 
allowances  of  costs  and  disbursements 
are  made  to  the  parties,  and  not  to 
their  attorneys.  In  re  Goetschius, 
(Surrogate  Ct.)  3  Misc.  (N.  Y.)  159.  See 
also  Matter  of  Willett,  6  Dem.  (N.  Y.) 
435;  McMahon  v.  Smith,  (Supm.  Ct. 
App.  T.)  20  Misc.  (N.  Y.)  305;  Seaman 
V.  Whitehead.  78  N.  Y.  306. 

Costs   in   Addition    to    Disbursements 


must  be  paid  by  the  executor  or  ad- 
ministrator; otherwise  by  the  party 
contesting."  Civil  Code  Ala.,  §  213. 
**  The  general  rule  is  that  an  adminis- 
trator entering  into  an  unsuccessful 
content  with  legatees  or  distributees 
must  pay  costs,  and  is  without  a  right 
or  equity  to  reimbursement  from  the 
assets  in  his  hands  to  be  administered." 
Moody  V,  Hemphill,  71  Ala.  172.  See 
also  Smyley  v.  Reese,  53  Ala.  89;  An- 
derson V.  Anderson,  37  Aa.  683;  Hen- 


were  allowed  to  successful  contestants    derson  v.  Renfro,  31  Ala.  loi. 


and  made  payable  out  of  the  estate. 
In  re  Goetschius,  (Surrogate  Ct.)  3 
Misc.  (N.  Y.)  155. 

Expenses  0/  Accountant  —  Counsel  Fee. 


In  Misionrl  Rev.  Stat.,  §  2920,  pro- 
vides that  *'  the  party  prevailing  "  shall 
recover  costs,  except  where  otherwise 
provided.    Generally  the  costs  must  be 


—  Where  the  parties  interested  were  adjudged  against  the  estate,  but  the 

obliged  to  take   compulsory  proceed-  estate  is  the  **  party  prevailing,"  and 

ings  for  an  accounting  bv  the  executor,  therefore  entitled   to    have   the  costs 

and  in  a  contest  over  items  as  to  which  charged  against  the  administrator  per- 

the  executor  should  have  voluntarily  sonally,  where  he  presents  a  fraudu- 
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representative,*  it  may  be  surcharged  or  lalsified  at  any  time  in 
a  proper  proceeding  for  that  purpose,  or  errors  therein  may  be 
rectified  upon  the  final  accounting.* 

b.  Final  Settlements  —  (i)  By  Proceedings  in  Probate  Court 
—  (a)  Jnrisdiotion  —  Inliereiit  Power.  —  In  regard  to  the  alteration  and 
vacation  of  final  decrees  or  judgments  during  the  term  at  which 
thev  are  rendered  '  and  the  correction  of  clerical  errors  therein 
after  the  end  of  the  term,*  the  powers  of  courts  of  probate  are  in 
general  the  same  as  those  of  other  courts  of  law  or  equity ;  •  and 

lent  demand  in  his  own   behalf  and  it  New  Jersey,  —  Jackson  v,  Reynolds. 

is  disaHowed.      Carr  v.   Harding,   45  39  N.  J.  Eq.  313. 

Mo.  A  pp.  618.  North  Carolina,  —  Grant  v,  Hughes, 

1.  See  Am.  and  Eng.  Encyc.  of  Law  94  N.  Car.  231. 

(2d  ed.),   tille  Executors  and  Adminis-  Ohio, — Johnson  z/.  Johnson,  26  Ohio 

trators,  voL  1 1,  p.  1310.  St.  357;  Matter  of  Stayner,  33  Ohio  St. 

8.  Alabama.  —  Jones    v.    Jones,   42  481;  Watts  v.  Watts,  38  Ohio  St.  480. 

Ala.   218:    Holman    v.    Sims,    39  Ala.  Pennsylvania.  —  Walker's    Estate,  3 

709:  Smith  V.  Smith,  13  Ala.  329;  King  Rawle  (Pa.)  243;  Rhoads*s  Appeal,  39 

V.  Cabiness,  12  Ala.  598.  Pa.  St.  186. 

•  California. —  Runyon's    Estate,    53  Tennessee,  —  Turney  v.  Williams,  7 

Cal.  196.  Yerg.  (Tenn.)  172;  Elrod  t^.  Lancaster, 

Connecticut.  —  Clement's  Appeal,  49  2  Head  (Tenn.)  571;  Cannon  v.  Apper- 

Conn.   519;    Mix's   Appeal,   35  Conn,  son,    14   Lea    (Tenn.)    553;    Alvis   v, 

121.  Oglesby,  87  Tenn.  172. 

Illinois.  —  Long    v.    Thompson,    60  Texas, —  Ingraham  v.  Rogers,  2  Tex. 

111.  27.  465. 

Indiana.  —State  v,  Wilson,  51  Ind.  Virginia.  —  Leake  v.  Leake,  75  Va, 

96;  Goodwin  v.  Goodwin,  48  Ind.  584.  792;  Newton  v.   Poole,  12  Leigh  (Va.) 

Iowa.  —  /»r^  Heath,  58  Iowa  36.  ii2;   Sherman   v.   Christian,   9   Leigh 

Kentucky.  —  Burnes  nf.  Burton,  i  A.  (Va  )  571;  Burwell  v.  Anderson,  3  Leigh 

K.  Marsh.  (Ky.)  349;  Manion  v.  Tits-  (Va.)  348;  Mountjoy  v,  Lowry,  4  Hen. 

worth,  18  B.  Monr(Ky.)  582.  &  M.  (Va.)  428;  Cavendish  v,  Fleming, 

Louisiana.  —  Beecroft's  Curatorship,  3  Munf.  (Va.)  198. 

28  La.  Ann.  824;  Bellocq's  Succession,  West  Virginia.  —  Kyle   v,   Kyle,  25 

28  La.  Ann.    154;  Caballero's  Succes-  W.  Va.  376. 

sion.  25  La.  Ann.  646.  (InalifloaUoii  of   Bnle.  —  While   it   is 

Maine.  —  Coburn  v.  Loomis,  49  Me.  generally  held  that  errors  in  interme- 

406.  diate    settlements    may    be  corrected 

Maryland. — Smith    v.  Stockbridge,  upon  the  final  settlement,  it  is  some- 

39  Aid.  640;  Bantz  v.  Bantz,  52  Md.  times  provided  by  statute  that  maUers 

686;  Martin  v.  Jones,  87  Md.  43;  Hoflf-  in  dispute  between  the  parties  which 

man  v,  Hoffman,  88  Md.  60.  have   been   formerly    heard    and    de- 

Massachusetts.  —  Stearns  v.  Stearns,  termined  by  the  court  upon  an  inter- 

I   Pick.   (Mass.)  157;    Pettee   v.   Wil-  mediate  settlement  shall  not  again  be 

marth,  5  Allen  (Mass.)  144;  Field   v.  brought  in  question  without   leave  of 

Hitchcock,  14  Pick.  (Mass.)  405.  the  court.     Wiggin  v.  Swett,  6  Mel. 

Michigan.  —  Hilton    v.    Briggs,     54  (Mass.)   194;    Matter    of    Stayner,    33 

Mich.  265.  Ohio  St.  4^1. 

Mississippi.  —  Harper  v.    Archer,  9  8.  Rottmann  v.  Schmucker,  94  Mo. 

Smed.   &   M.   (Miss.)  71;    Dement  v.  139;  Caldwell  */.  Lockridge,  9  Mo.  362; 

Heih,  45  Miss.  388.  Metz's  Appeal,  11  S.  &  R.  (Pa.)  204. 

Missouri.  —  Peters  v.  Clendenin,  12  4.  Buchanan   v,  Thomason,  70  Ala. 

Mo.  A  pp.  521.  401. 

Nevada.  —  Lucrich     v.     Medin,    3  6.  Buchanan  v.  Thomason,  70  Ala. 

Nev.  93.  401. 

New  Hampshire. — Allen  v.  Hubbard,  As  to  the  general  power  of  courts  to 

8  N.  H.  487;  Probate  Judge  v.  Lane,  open,  amend,  or  vacate  judgments  or 

51  N.  H.  342.  decrees,  see  articles  Decrees,  vol.  5, 
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furthermore  it  is  now  generally  conceded  that  probate  courts  in 
the  United  States,  v^hatever  their  powers  may  be  over  final 
decrees  other  than  those  rendered  upon  an  accounting,  have 
inherent  power  to  open  and  vacate  final  decrees  upon  an  account- 
ing after  the  end  of  the  term  for  fraud  or  mistake,  where  the 
application  for  relief  is  made  within  a  reasonable  time.^  In  a 
few  of  the  states,  however,  this  latter  power  is  denied,  and  it  is 
held  that  in  the  absence  of  statutory  authority  probate  courts 
cannot  review  or  annul  decrees  of  this  nature  at  a  subsequent 
term,*  unless  such  decrees  are  absolutely  void  for  want  of  juris- 

p.  946;  Opkning.  Amending,   and  Va-  In  Maine  it  was  held  that  one  judge 

CATiNG  Judgments,  vol.  15.  p.  202.  of  probate  had  no  authority  to  correct 

1.  Connecticut,  —  Sellew's  Appeal,  36  the  errors  of  another,  and  also  that  he 

Conn.  186.  could  not  reverse  or  alter  his  own  de- 

Maine,  —  Smith  v.   Dutton,   16   Me.  crees  in  regard  to  a  past  transaction. 

508;  Pierce  v.  Irish,  31  Me.  254.  Bradbury  v.  Jefferds,  15  Me.  212.     But 

Maryland,  —  Scott   v.    Fox,    14   Md.  in  later  cases  it  has  been  held  that  the 

388;  Wilson  V.  McCarty.  55  Md.  277;  judge   of    probate   may   on   a  proper 

Vearley  v.  Cockey,  68  Md.  174.  showing  open  adminisiration  accounts 

Massachusetts.  —  Jennison    v.    Hap-  once  settled,  on   the  ground  of  fraud 

good,  7 Pick. (Mass.)  I;  Stetson t/.  Bass,  or  mistake.     Smith  v.  Dutton,  16  Me. 

9  Pick.  (Mass.)  27;  Paine  v.  Stone.  10  308;  Pierce  v.  Irish,  31  Me.  254. 

Pick.   (Mass.)   75,    Davis   v,   Cowdin,  In  WiBConsin.  in  Leavens's  Estate,  65 

20  Pick.  (Mass.)  510;  Wiggin  v,  Swett»  Wis.  440.  it  was  said:  '*  This  court  has 

6  Met.  (Mass  )  194;  Waters  v.  Stickney,  repeatedly  held  that  the  County  Court 

12  Allen  (Mass.)  i;  Blake  v.  Ward,  137  may  set  aside  its  orders  and  proceedings 

Mass.  94;  Defriez  v.  Coffin,  155  Mass.  when  they  have  been  irregularly  en- 

203.  tered,  or  when  they  have  been  obtained 

New  Hampshire,  —  Ayerz^.  Messer,  59  through  the   fraud  of  parties  obtain- 

N.    H.  279;   Simmons   v,   Goodell.  63  ing  the  same.     See  Matter  of  Fisher, 

N.  H,  458.  15  Wis.  511;  Betts  v.  Shotton,  27  Wis. 

New  York,  —  Matter  of  Henderson,  667;  Archer  v.  Meadows.  33  Wis.  166; 

157  N.  Y.  423;  Seaman  v.  Whitehead,  Baker  v.  Baker,  51  Wis.  538,  548;  Brook 

78  N.  v.  306;  Marsh  v,  Avery,  81  N.  v.  Chappell,  34  Wis.  405.     We  see  no 

Y.  29:  Brick's  Estate,  (Surrogate  Ct.)  reason   for    limiting   this  jurisdiction 

15  Abb.  Pr.  (N.  Y.)  12;  Story   v.  Day-  except,  as  was  done  in  the  case  of  Betts 

ton,  22  Han  (N.  Y.)  450;  Pew  r.  Hast-  v.   Shotton,   supra^   so  as   to    prevent 

ings,  I  Barb.  Ch.  (N.  Y.)452;  Sipperly  disturbing  rights  which  had  been  con* 

V.  Baucus,  24  N.  Y.  46;  Hart  v,  Duflfy,  firmed,  under  the  order  or  proceedings 

2  Redf.  (N.  Y.)  151;  Strong  v.  Strong,  3  asked  to  be  set  aside,  by  the  running 

Redf.  (N.  Y.)  477;  Melcher  v,  Stevens,  of  the  statute  of  limitations  in  favor  of 

I  Dero.  (N.  Y.)  123;  Farmers'  L.  &  T.  those   claiming  under  them.     *    *    * 

Co.  V.  Hill,  4  Dem.  (N.  Y.)  41;  In  re  In  some  courts  this  proceeding  to  set 

Underbill,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  aside   an   order  of  the   probate  court 

Supp.  133.  which  has  been  irregularly  or  fraudu- 

Pennsyivania, —  White's    Estate,     I  lently  made  is  treated  as  a  bill  of  re- 
Pa.   Dist.   508;  Seager's  Estate,  6  Pa.  view   in   such   court.      See   Mauro  v, 
Dist.  105;  Young's  Appeal,  99  Pa.  St.  Ritchie,  3  Cranch  (C.  C.)  167." 
74;  Scott's  Appeal,  112  Pa.  St.  427.  After  DiatiibTition.  —  In  Stone  v,  Pea&- 

Rhode  Island,  —  McGinity  v,  McGin-  ley,  28  Vi.  716,  however,  it  was  said  to 

ity,  19  R.  I.  510.  be  doubtful  whether  the  power  of  the 

Vermont,  —  Rix  v.  Smith.  8  Vt.  365;  probate  court  to  alter  or  modify  its 
Smith  V,  Rix,  9  Vt.  S40;  Adams  v,  decree  extended  to  a  case  where  a  de- 
Adams,  21  Vt.  162;  French  v,  Winsor,  cree  for  ihe  distribution  of  an  estate 
24  Vt.  402;  Stone  v,  Peasley,  28  Vt.  had  been  carried  into  effect,  and  the 
716:  Hotchkiss  V,  Ladd,  62  Vt.  209.  cases  of  Smith  v.  Rix,  9  Vt.  240,  and 

Wisconsin.  —  Matter  of    Fisher,    15  Adams  v.  Adams,  21  Vt.  162,  were  dis- 

Wis.   511,    Leavens's  Estate,  65   Wis.  /i//^«/ijA^^  from  the  case  at  bar. 

440.  2.  Watt  V.  Watt,  37  Ala.  543;  Sanford 
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diction  or  for  other  cause.* 

sutntory  Authority.  —  In  some  jurisdictions  the  power  to  open  and 

vacate  decrees  rendered  upon  a  final  accounting  is  expressly  con- 
ferred upon  probate  courts  by  statute.*     But  such  statutes  are  in 

V,  Head,  5  Cal.  297;  Speed  v.  Nelson,        8.  California. —  In    re    Cahalan,    70 

8  B.  Mon.  (Ky.)499;  Grady  v.  Hughes,  Cal.  604;  In  re  Rose,  80  Cal.  166. 
64  Mich.  540;  Rotimann  t/.  Schcnucker,        Indiana,  —  Camper    v,    Hayeth,    10 

94  Mo.  139;  Smith  v.  Hauler,  150  Mo.  Ind.  528;  West  v.  Reavis,  13  Ind.  294; 

437;  Johnson  z^.  Johnson,  26  Ohio  Si.  Reed  v.  Reed,  44  Ind.  429;  Miller  v. 

357;  Harvey  v.  Wail,  10  Oregon  117;  Steele,  64  Ind.  79:  Heaton  v.   Knowl- 

Harris  v,  Stilfvell,  4  S.  Car.  19.  ton,  65  Ind.   255;  Chase  v,  Beeson,  92 

1.  Bruce  v.  Strickland,  47  Ala.  192;  Ind.  61;  Vestal  v.  Allen,  94  Ind.  268; 

Buchanan  v.  Thomason,  70  Ala.  401;  Dillman  v.  Barber,  114  lod.  403;  Pol- 

Neal  V.  Wellons,  t2  Smed.  &  M.  (Miss.)  lard  v.  Barkley.  T17  Ind.  40;  Williams 

649;  Keylans  v.   Burge,    14  Smed.   &  t/.    Williams,    125    Ind.    156,  Crum  v, 

M.   (Miss.)  201;    Cason   v,  Cason,  31  Meeks,  128  Ind.  360;  Jaap  v.  Digmao, 

Miss.  579.  8  Ind.  App.  509;  Barnett  v.  Vanmeter, 

Void    Decrees.  —  A    final    settlement  7  Ind.  App.  45. 
made   without  the  appointment  of  a        Iowa,  —  Kows  v.  Mowery,  57   Iowa 

guardian  ad  ii tern  (or  the  minor  heirs  20;    Arnold   7/.  Spates,   65    Iowa   570; 

and  distributees  and  an  acceptance  by  Van  Aken  v.  Welch,  80  Iowa  114;  Codes 

such  guardian  of  his  appointment  ap-  v.    Hassen,   81    Iowa   197:    Dorris   v. 

parent  on  the  record  is  void,  and  may  Miller,  105  Iowa  564. 
be   set   aside    on    petition.     Laird    v.        Kentucky,  —  Roll  v.  Stum,  (Ky.  1898) 

Reese,  43  Ala.  149;  Searcy  v.  Holmes,  46  S.  W.  Rep.  223. 
43  Ala.   608;  Barwick  v,   Rackley.  45         Massachusetts,  —  Petlee  ».  Wilmarth, 

Ala.  215;  Petty  v,   Britt,  46  Ala.  491.  5  Allen  (Mass.)  r44;  Waters  v.  Stick- 

And  the  same  is  true  of  a  decree  re n-  ney,    12   Allen    (Mass.)   i;    Pierce  v. 

dered  against  an  administrator  on  a  Prescoit,  128  Mass.  140. 
final  settlement  of  his  accounts  and  in        Mississippi,  —  McCullom   v.    Box,  8 

favor  of  himself  as  guardian  of  some  Smed.  &  M.  (Miss.)  619;  Gadberry  v. 

of  the  infant  distributees.     Vaughan  Perry,  27  Miss.  114. 
V,  Suggs,  82  Ala.  357.  New  Jersey,  —  Crombie  v,  Engle.  19 

In  ^V/jjjVji^/f' it  is  provided  bv  statute  N.  J.   L.  82;   Hyer  v,  Morehouse,  ao 
that  when  an  executor  or  administra-  N.  ],   L.   125;   Stevenson   v,   Phillips, 
tor  applies   for  the  allowance  of   his  21  N.  J.  L.  70,  15  N.  J.  Eq.  236;  Van- 
final  account,  if  any  one  of  the  distrib-  meter  v.  lones,  3  N.  /.  Eq.  520;  Ordi- 
utees  is  a  minor  and  a  nonresident,  nary  v,  Kershaw,  14  N.  J.  Eq.  527. 
publication  of  the  citation  as  to  him        New  York,  —  Code  Civ.  Pro.,  §  2481, 
shall  be  directed    to   his  guardian  by  subdiv.  6;  Melcher  v,  Sterens,  i  Dem. 
name  and  character,  and  if  he  have  no  (N.  Y.)  123;    Farmers'   L.  &  T.  Co,  v, 
guardian    the    court  shall    appoint   a  Hill,  4  Dem.  (N.  Y.)4i;  Story  v.  Day- 
guardian  ad  litem ^  residing  within  the  ton,  22  Hun  (N.  Y.)450;  Matter  of  Dey 
jurisdiction  of    the   court,    who  shall  Ermand,  24  Hun  (N.  Y.)  i;  Matter  of 
be   cited.      Under  this   statute  it  has  O'Neil,  46  Hun  (N.  Y.)  500;  Matter  of 
been  held  that  a  final  settlement  is  void  Hodgman,  82  Hun  (N.  Y.)  419;  Matter 
as  to  a  nonresident  distributee  who  is  of  Beach,  (Surrogate  Ct.)  3  Misc.  (N. 
a  minor,  if  the  citation  published  is  ad-  Y.)  393;  Matter  of  Hesdra,  (Surrogate 
dressed  to  him  by  name  and  not  to  his  Ct.)  4  Misc.  (N.  Y.)  37:  Decker  v.  El- 
guardian,  and  that  it  may  be  set  aside  wood,  3  Thomp.  &  C.  (N.  Y.)48;  In  re 
by  the  probate  court  after  the  end  of  Mull,   (Surrogate  Ct.)   5  N.   Y.  Supp. 
the  term.     Cason  v,  Cason,  31   Miss.  202;  /» /r  Foulk,  (Surrogate  Ct.)  10  N. 
579.  Y.  Supp.  515;  In  re  McGorray,  (Supm. 
Irregular   Decrees.  —  While    probate  Ct.  Gen.  T.)  20  N.  Y.  Supp.  366;  In  re 
decrees  which  are  absolutely  void  may  Smith,  (Supm.  Ct.  Gen.  T.)  34  N.  V. 
be    set    aside    at    any    time,    decrees  Supp.   1058;    Matter  of  Tilden,  98  N. 
which  are  irregular  merely  cannot  be  Y.  434;  Matter  of  Hawley,  100  N.  Y. 
set  aside  on  petition  at  a  subsequent  206;  Matter  of  Flynn,  136  N.  Y.  287; 
term.   Cunningham  v,  Thomas,  59  Ala.  Matter  of  Henderson,  157  N.  Y.  423. 
158;  Bruce  v.  Strickland,  47  Ala.  192;        OAiV.  —  Watts  v.  Wafts,  38  Ohio  St. 
Trawick  v,  Trawick,  67  Ala.  271.  480. 
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many  instances  merely  declaratory  of  the  common  law.* 

(b)  Ghroands  for  Belief  —  EquiUble  Gronnde.  —  As  before  mentioned, 
courts  of  probate,  in  the  exercise  of  their  inherent  equity  powers, 
may  open  settlements  on  the  ground  of  fraud  and  mistake.* 

Stotatory  Groonde.  —  Furthermore,  in  addition  to  the  equitable 
grounds  of  fraud  and  mistake,  the  statutes  of  some  of  the  states 
prescribe  various  other  grounds  by  virtue  of  which  settlements 
may  be   reviewed.*     Thus   in   several   jurisdictions   it   is   made 

Pennsylvania,  —  Miller's   Estate,    1 1  (Supm.  Ct.  Gen.  T.)  34  N.  Y.   Supp. 

Lane.   L.   Rev.  (Pa.)  201;    Downine's  1058. 

Estate,  5  Watts  (Pa.)  90:  White's  Es-  1.  Matter  of  Henderson,  157  N.  Y. 

tate,  I  Pa.  Dist.  508;  Seager's  Estate,  423;  Farmers'   L.  &  T.  Co.  v.  Hill,  4 

6   Pa.    Dist.    105;    Hartz's    Appeal,   2  Dem.  (N.  Y.)     t;  Waters  v.  Stickney, 

Grant  Cas.  (Pa.)  83;  Weiiing  v.   Hiss-  12  Allen  (Ma.   .)  i;  Seager's  Estate,  6 

ley,  6  Pa.  St.  141:  Bishop's  Estate,  10  Pa.  Dist.  105.     And  see  also  authori- 

Fa.  St.  469;  Whelea's  Appeal,  70  Pa.  ties  cited  supra^  p.  1055. 

St.  410  2.  For  cases  holding  that  final  settle- 

Miwissippi  —  Bills  of  Review  in  Pro-  ments  may  be  opened  for  fraud  or  mis- 
baU  Courts,  —  In  the  earlier  cases  in  take  see  authorities  cited  j«/rn,  p.  1055. 
Mississippi  it  was  held  that  the  judg-  S.  Indiana  —  Fraud  or  Mistake, — Un- 
ments  and  decrees  of  the  probate  court  der  the  former  statute  in  Indiana  (Rev. 
allowing  accounts  of  executors  and  Stat.  1876.  §  116)  a  final  settlement 
administrators,  rendered  upon  due  might  be  set  aside  for  fraud  or  mistake 
notice,  were  final  and  conclusive,  and  on  the  part  of  the  personal  representa- 
could  not  be  set  aside  by  that  court  at  tive.  Camper  v,  Hayeth,  10  Ind.  528; 
a  subsequent  term,  and  that  probate  West  v.  Reavis,  13  Ind.  294;  Miller  v, 
courts  had  no  jurisdiction  of  bills  of  Steele,  64  Ind.  79. 
review  filed  for  that  purpose.  Smith  Frauds  Mistake^  or  Illegality,  —  Under 
z',  Hurd,  7  How.  (Miss.)  188;  Freeman  the  present  statute  (Horner's  Stat.  Ind. 
V,  Rhodes,  3  Smed.  &  M.  (Miss.)  329;  1896,  §2403),  a  final  settlement  may  be 
Alexander  v.  Smith,  4  Smed.  &  M.  opened  for  illegality,  fraud,  or  mistake. 
(Miss.)  258;  Harris  v,  Fisher,  5  Smed.  Vestal  v,  Allen,  94  Ind.  26B;  Williams 
&  M.  (Miss.)  74;  Washburn  t/.  Phillips,  v,  Williams,  125  Ind.  156.  Thus  a 
5  Smed.  &  M.  (Miss.)  600;  Jones  v.  settlement  will  be  reviewed  where  the 
Coon,  5  Smed.  &  M.  (Miss.)  751;  Hen-  administrator  has  obtained  an  allow- 
dricks  v.  Huddleston,  5  Smed.  &  M.  ance  to  himself  of  attorney's  fees  for 
(Miss.)  422;  Austin  v,  Lamar,  23  Miss,  his  services  as  attorney  in  the  settle- 
189.  By  a  subsequent  statute,  how-  ment  of  the  estate.  Pollard  v,  Barkley, 
ever,  it  was  provided  that  the  probate  117  Ind.  40;  or  where  the  personal  rep- 
courts  riiay  entertain  bills  of  review  for  resentative,  by  fraudulent  promises  to 
the  purpose  of  opening  and  setting  pay  a  creditor  of  the  deceased  who  is 
aside  decrees  made  upon  a  final  settle-  sick  with  no  friends  at  hand  but  th« 
ment.  McCullom  v.  Box,  8  Smed.  &  family  of  the  deceased,  puts  such  cred« 
M.  (Nfiss.)  619;  Bowers  v,  Williams,  34  itor  off  his  guard  so  that  he  fails  to  file 
Miss.  324  But  where  the  probate  his  claim,  and  subsequently  procures 
court,  in  the  exercise  of  this  power,  his  discharge  without  notice,  Chase  v, 
has  restated  a  final  account  and  entered  Beeson,  92  Ind.  61;  or  where  the  ad- 
a  final  decree  in  the  case,  it  is  errone-  ministration  of  an  estate  has  been  pro- 
ous  to  open  the  case  afterwards  upon  cured  by  fraudulent  representations 
petition  of  one  of  the  parlies,  and  that  the  owner  is  dead,  Jaap  v.  Dig- 
make,  without  notice  to  other  parties  roan,  8  Ind.  App.  509;  or  where  the 
interested,  a  decree  directing  the  ad-  estate  has  been  settled  while  a  properly 
ministrator  to  pay  certain  counsel  fees  filed  claim  against  it  is  pending  and 
of  one  of  the  parties.  Williams  v,  undisposed  of,  Dillman  v.  Barber,  114 
Williams,  43  Miss.  430.  Ind.  403,  distinguishing  Reed  v.  Reed,  44 

Surrogate*!   Decree    Xodifled    by   His  Ind.  429.     And  see  Heaton  v.  Knowl- 

SnooesBor.  —  A  decree  rendered  by  the  ton,  65  Ind.  255. 

surrogate    may    be    modified    by    his  Mistake  of  Pact,  —  The  mistake  con- 
successor    in    office.      In    re    Smith,  tern  plated  by  the  statute  is  a  mistake 
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an    express    provision    in    the  statute     that    want    of    notice 

of  fact,  and  not  a  mistake  or  error  of  (N.  Y.)  415;  Matter  of  Beacb,  (Suno- 

law.     Reed  v.  Reed,  44  Ind.  429,  ciUng  gate  Ct.)  3  Misc.  (N.  Y.)  393;  Matter  of 

Camper  v.  Hayeth,  10  Ind.  528.  Montietb,  (Surrogate  Ct.)  27  Misc.  (N. 

In    Kentucky,   under    Bullitt's    Civ,  Y.)  163;  ///  re  Carr.  (Supm.  Ci.  Gen. 

Code  (1895),  §  518,  a  judgment  settling  T.)  19  N.  Y.  Supp  647. 

the  accounts  of  an  administrator  and  Errors  in  Accounts  Filed.  —  A  decree 

directing  a  sale  of  land  to  pay  debts  settling  the  accouts of  an  administrator 

may  be  vacated  on  application  by  the  will  not  be  opened  by  the  surrogate  on 

guardian  of  infant  heirs,  where  the  ad-  the  ground  of  errors  in  the  accounts 

ministrator  has  failed  to  contest  claims  filed.      Matter  of    Mount,  (Surrogate 

which  he  knew  to  be  fraudulent.     Roll  Cl.)  27  Misc.  (N.  Y.)  411. 

V,    Stum,   (Ky.    1898)  46   S,    W.    Rep.  Lack  of  Diligence  in  Preparation  of 

223.  Evidence,  —  An    accounting    executor 

In  Kew  Jersey,  under  the  statute,  the  cannot  have  a  settlement  opened,  for 

only  grounds  for  whi.  '   ^  final  settle-  the  purpose  of  relieving  himself  of  the 

ment  will  be  opened  ait  fraud  or  mis-  consequences  of  bis  own  neglect  and 

take.     Crombie  v,  Engle,  19  N.  J.  L.  lack  of  diligence.     In  re  Mull,  (Surro- 

82;    Hyer  v.   Morehouse,  20  N.  J.  L.  gale  Ct.)  5  N.Y.  Supp.  202. 

125.     An  account  will  not  be  opened  In  FennsylTania,  under  Act  Oct.  13, 

merely  to  review  a  matter  which  rests  1840,  a  review  of  an  account  settled 

in  the  discretion  of  the  court,  as,  for  and  confirmed  in  the  Orphans*  Court 

example,  the  allowance  or  division  of  can  be  claimed  as  a  matter  of  right 

commissions.     Stevenson  v.   Phillips,  only  on  the  ground  of  error  of  law  ap> 

2T  N.  j.  L.  70.  parent  on  the  face  of  the  record  or  for 

In  New  York  the  surrogate  is  em-  new  matter  arising  since  the  decree, 

powered   to  open  and  vacate  decrees  Seager's  Estate, 6  Pa.  Dist.  105;  Miller's 

'*  forfraud,  newly  discovered  evidence.  Estate,  7  Pa.  Dist.  762;  Shaw's  Estate, 

clerical  error,  or  other  sufficient  cause."  7  Mont.  Co.  Rep.  (Pa.)  124;  Costigan's 

Code  Civ.  Pro.  N.  Y.,§248i,subdiv.  6.  Estate,   13    Phila.   (Pa.)  264,   36   Leg. 

Matters  in  the  Nature  of  a  Frauds  Int.  (Pa.)  383.     But  a  review  of  grace 

althoug^h  perhaps  not  actually  consti-  may  be  granted  for  new  evidence  dis- 

tuting  a  fraud  in  law.  may  be  sufficient  covered  after  the  decree  which  could 

ground.     Matter  of  Hodgroan,  82  Hun  not  possibly  have  been  used  at  the  time 

(N.  Y.)  419.  when  the  decree  was  made.     Heany's 

Clerical  Error,  —  A  final  settlement  Estate,  8  Montg.  Co.  Rep.  (Pa.)  108; 

will  be  set  aside  where  it  appears  from  Miller's  Estate,  11  Lane.  L.  Rev.  (Pa.) 

the  decree  that  certain  matters  were  201;  Prey's  Estate,  12  Phila.  (Pa.)  15, 

litigated  and  passed  upon,  when  in  fact  34    Leg.    Int.    (Pa.)    176;    Hartman's 

the  surrogate  declined  to  consider  such  Appeal,  36  Pa.  St.  70;  Scott's  Appeal, 

matters  for  want  of  jurisdiction.    In  re  112   Pa.   St.   427;    Smith's   Estate,   12 

Foulk,  (Surrogate  Ct.)  10  N.  Y,  Supp.  Phila.  (Pa.)  87,  35  Leg.  Int.  (Pa.)  192. 

515.  Thus  a  final  account  will  be  opened  on 

The  ^*  Other  Sufficient  Cause"  Men^  application  by  an  executor  where  it  ap- 

tioned   in   the    Statute   has    been    held  pears  that  the  counsel  for  such  executor 

to   mean    a   cause  of   like   nature   to  was  misled  by  the  court  and  failed  to 

those  specifically  mentioned.     Matter  put  forward  all  the  evidence  which  he 

of    Hodgman,  82   Hun   (N.    Y.)   419;  had   relative    to  a  claim    which   was 

Matter  of  Tilden,  98  N.  Y.  43A;  Matter  being  decided.    In  re  Kalbfell,  184  Pa. 

of  Ilawley,  100  N.  Y.  206;  In  re  Mull,  St.  25.     But  an  account  will  not  be  re- 

(Surrogate  Ct.)  5  N.  Y.  Supp.  202.  viewed  simply  for  an   impression  of 

Errors  of  Law,  —  It  has  frequently  exorbitancy   created   by  a   charge  of 

been  held  that  an  error  of  law  does  not  three  hundred  dollars  for  settling  an 

constitute  sufficient  ground  to  open  a  estate  of  less  than  one  thousand  dollars, 

settlement  under  the  statute.     Matter  Heckman's  Estate,  2  Woodw.  (Pa.)  165. 

of   Dey    Ermand,    24  Hun  (N.   Y.)  i;  Nor  will  a  review  be  granted  for  that 

Matter  of  O'Neil,  46  Hun  (N,  Y  )  500;  which  is  properly  matter  of  exception. 

Melcher  v,   Stevens,    i  Dem.  (N.   Y.)  Wartman's  Estate,  11  W.  N.  C.  (Pa.) 

123;  Matter  of  Hawley,  loo  N.  Y.  206;  403;  nor  for  the  purpose  of  charging 

Farmers'  L.  &  T.  Co.  v.  Hill,  4  Dem.  an  executor  with  assets  omitted  from 

(N.  Y.)  41;  Matter  of  Watts,  2  Connoly  his  account,  Geiger's  Estate,  12  W.  N. 
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to  parties  interested  in  the  estate  shall  be  sufficient  ground.* 
(o)  By  Whom  AppUoation  Kay  Bo  Mado.  —  As  a  general  rule  a  settle- 
ment may  be  opened  in  the  probate  court  on  the  application  of 
any  one  interested  in  the  estate  whose  rights  have  been  prej- 
udiced thereby,*  provided  such  person  has  not  waived  his  right 
to   relief   by  acquiescence   in   the  decree  which  it  is  sought  to 

C.  (Pa.)  439;    nor  for  the  purpose  of  judgment  creditors.     Another  member 

letting  in  the  widow's  claim  for  her  of  such  firm,  however,  who  has  no  such 

statutory  exemption  of  three  hundred  claim  for  subrogation,  and  who  is  not 

dollars,  Matter  of  Mitchell,  i  Pearson  jointly  liable   with  the  estate  for  the 

(Pa.)  428.  judgments   paid,   is   not  a   necessary 

1.  Kows  V,  Mowery,  57  Iowa  20;  party  to  the  proceedine.  Harter  v. 
Van    Aken   v.   Welch,   80    Iowa    114;  Songer,  138  Ind.  161. 

Godes  V.  Hassen,  81  Iowa  197;  Pettee  Applieationi  Befaiod  for  Want  of  In- 

V.    Wilmarth,    5    Allen    (Mass.)    144;  teroit  in  Fetitionors.  —  A  third  person 

Watts  V,  Watts,  38  Ohio  St.  480.  cannot  apply  to  have  a  final  settlement 

2.  Crum  v.  Meeks,  128  Ind.  360;  Jaap  opened  on  the  ground  of  fraud  or  mis- 
V.  Digman,  8Ind.  App.  509;  Matter  of  take  for  the  purpose  of  readjusting 
Hodgman,  82  Hun  (N.  Y.)  419;  Matter  commissions  between  executors.  Ste- 
of  Flynn,  136  N.  Y.  287;  Hartz's  Ap-  venson  v,  Phillips,  21  N.  J.  L.  70. 
peal,  2  Grant  Cas.  (Pa.)  83;  Bishop's  A  party  to  whom  an  executor  has 
Estate,  10  Pa.  St.  469.  assigned  his  commissions  before  the 

In  ^diana  the  application  may  be  settlement  of  his  accounts  cannot  main- 
made  by  any  person  interested  in  the  tain  a  proceeding  to  vacate  the'  de- 
estate  who  has  not  been  personally  cree  rendered  on  accounting.  Such  an 
served  with  summons  and  who  has  not  assignee  has  no  interest  in  the  estate, 
appeared  at  the  hearing  of  such  final  since  an  executor's  commissions  are  * 
settlement,  if  his  rights  have  been  not  assignable  until  ascertained  and 
prejudiced  thereby.  Crum  v.  Meeks.  liquidated  in  the  manner  prescribed 
128  Ind.  360;  Jaap  v,  Digman.  8  Ind.  by  law.  Matter  of  Worthington,  141 
App.  509.  N.  Y.  9. 

A  Fonon  Claiming  to  Bo  Entitled  to  a  In  Smith  v.  Baylis,  3  Dem.  (N.  Y.) 
flSiaro  of  tho  Eitato  may  apply  by  peii-  567,  the  final  settlement  of  theadminis- 
lion  to  have  a  final  settlement  set  aside  trator's  account  fixed  the  distributive 
on  the  ground  of  fraud,  although  being  share  of  J.,  a  son  of  the  intestate,  at 
a  minor  when  the  original  probate  pro-  a  certain  sum,  but  as  proceedings  sup- 
ceedings  were  had  he  was  not  repre-  plementary  to  execution  were  then 
sented  therein  by  a  guardian  or  other-  pending  against  the  said  J.,  the  admin- 
wise.  In  such  a  case  the  persons  to  istrator  was  ordered  to  retain  his  share 
whom  the  estate  has  been  distributed  until  disposition  thereof  should  be  di- 
under  the  fraudulent  order  are  proper  rected  by  a  court  of  competent  jurisdic- 
parties  to  the  proceeding.  Leaven's  tion.  Thereafterthe  wife  of  J.  applied 
Estate,  65  Wis.  440.  to  the  surrogate  to  open  the  decree  and 

Hnsband  of  Toitatrlz.  —  In  Wright's  amend  it  by  directing  her  husband's 
Estate,  12  Pa.  Co.  Ct.  589,  where  the  share  to  be  paid  to  her,  alleging  in  sup- 
accouni  had  been  filed  within  a  year,  port  of  her  application  that  J.,  during 
the  settlement  was  opened  upon  appli-  the  lifetime  of  his  mother,  had  con- 
cation  by  the  husband  of  the  testa-  veyed  to  the  latter  all  personal  prop- 
trix,  claiming  his  distributive  share,  erty  to  come  to  him  from  the  grantee's 
although  the  testatrix  in  her  will  estate  or  from  any  other  source,  and 
alleged  that  he  had  deserted  her.  that  the  mother    had   forthwith   con- 

A  Partnor  of  tho  Dooodont  who  has  veyed  the  same  to  the  petitioner.     Un- 

been    compelled    to    pay    judgments  der  these  circumstances  it  was  held 

against  the  firm   amounting  to  more  that  the   petitioner,   being    neither  a 

than  his  share  of  the  partnership  liabil-  creditor  nor  one  of  the  next  of  kin  of 

hies,  and  who  thus  has  a  claim  against  the  intestate  nor  the  assignee  of  a  dis- 

the  estate  for  subrogation,  may  apply  tributive  share  in  the  estate,  had  no 

to  have   a  final  settlement  set  aside  standing  in  court,  and  that  her  applica- 

where  such  settlement  has  been  con-  tion  to  open  the  settlement  must  be 

firmed  without  notice  to  him  or  to  the  denied. 

1000  Volame  XIX. 


Aoooantinff  SE  TTLEMENT  OF  Ib  PxolMito  CmLrt 

vacate.^  Thus,  relief  may  be  granted  on  application  made  by  a 
creditor  of  the  estate,*  a  residuary  legatee,*  a  surety  on  the  bond 
of  the  personal  representative^*  or  an  administrator  ^  ^^»tr  non,^ 

(d)  Time  of  Making  Applioation  —  In  CtonaraL  —  Applications  to  have 
final  settlements  opened  and  set  aside  should  be  made  promptly, 
as  the  right  to  relief  may  be  waived  by  unnecessary  delay.* 

AppUoation  Based  on  Statutory  Oroondi.  —  The  statutes  conferring 
on  probate  courts  authority  to  open  and  vacate  decrees  made  on 
accountings  frequently  limit  the  time  within  which  relief  may 
be  granted,  and  where  this  is  the  case  the  application  must,  of 
course,  be  made  within  the  statutory  period.''^ 

1.  A  Boleaie  Attested  and  nnder  Seal,  6.  Crombie  t/.  Eagle,  lo  N.  J.  L.  82; 
executed  and  acknowledged  by  a  dis-  Engle  v.  Crombie,  21  N.  J.  L.  614. 
tributee  on  ihe  payment  to  him  of  his  In  Blake  v.  Ward,  137  Mass.  94, 
distribuliye  share,  and  which  by  its  where  the  probate  court  had  allowed 
terms  discharges  the  executor  from  all  the  account  of  the  administrator  of  a 
claim  on  account  of  the  settlement  of  deceased  partner  in  a  firm,  such  ac- 
his  accounts,  operates  as  an  estoppel  count  including  the  amount  received 
in  pais,  Shafer  v.  Shafer,  85  Md.  554.  from  a  settlement  made  by  the  admin- 
Waiver  by  Aoqniescenoe.  —  In  Marsh  istrator  with  the  surviving  partners,  it 
V.  Avery,  81  N.  Y.  29,  a  legatee  under  was  held  that  the  court  had  no  jurisdic- 
the  Will  made  application  to  the  sur-  tion  to  open  the  account  upon  the  peii- 
rogate  for  a  re-examination  of  a  cer-  tion  of  an  administrator  dc  bonis  non, 
tain  portion  of  a  decree  rendered  on  to  which  the  surviving  partners  only 
final  accounting,  which  application  was  were  made  respondents,  on  the  f^ruund 
granted  on  the  condition  ihat  the  resi-  that  the  settlement  was  induced  by 
due  of  the  decree,  including  a  certain  fraud  of  such  surviving  partners, 
item  for  counsel  ifees,  should  remain  6.  Matter  of  Cook,  68  Hun  (N.  Y.) 
undisturbed.  The  petitioner  availed  280;  Scott's  Appeal,  112  Pa.  St.  427. 
himself  of  this  permission,  and  a  re-  After  an  Estate  Has  Been  Settled  and 
examination  was  had  in  accordance  Releases  Ezecntedi  followed  by  the  ac- 
with  the  terms  of  the  order,  and  there-  quiescence  of  all  parties  for  a  number 
after  the  petitioner  made  a  second  ap-  of  years,  the  settlement  will  not  be 
plication  to  open  the  decree  and  vacate  opened,  since  such  settlements  and  rc- 
the  portion  granting  the  counsel  fees  leases  are  favored  bv  the  court  as  tend* 
before  mentioned.  This  application,  ing  to  repose  and  quiet.  Mylin'sCasc, 
however,   was  denied  on  the  ground  7  Watts  (Pa.)  71. 

that  the  petitioner  must  be  deemed  to  Delay  Ezcnsed.  —  A  decree  of  con- 
have  had  notice  of  the  original  decree,  firmation  will  be  opened  on  the  petition 
as  he  was  not  only  interested  in  it  as  a  of  a  creditor  who  has  been  absent  from 
legatee  but  was  also  one  of  the  execu-  the  country  for  a  number  of  years  and 
tors,  and  that,  conceding  a  want  of  who  was  ignorant  of  the  admlnistra- 
power  to  make  such  a  decree  against  tion,  provided  no  money  has  been  paid 
the  objection  of  the  petitioner,  he  could  on  the  faith  of  the  decree.  Jones's 
acquiesce  in  it,  and  had  so  acquiesced.  Estate,  2  Lane.  L.  Rev.  (Pa.)  389. 

8.  Jones's  Estate,  2  Lane.  L.   Rev.  7.  Under  the  California  Statute  the  ap- 

(Pa.)  389.  plication  to  set  aside  a  decree  made  on 

A  Judgment  Creditor  of  a  Distrlbntee  final  settlement  muat  be  made  within 

who  has  failed  to  present  his  claim  be-  six  months  from  the  rendition  of  the 

fore  final  confirmation  of  the  accounts  decree.     Dean  v,  Superior  Ct.,  63  Cal. 

of  the  personal  representative  cannot  473;  In  re  Cahalan,  70  Cal.  604. 

have  a  review  of  such  accounts  after  Under  the  Indiana  Statute  the  period 

the  distributee   has   made  a  bona  fide  within  which  a   final  settlement  may 

assignment  of  his  distributive  share,  be  set  aside  for  mistake  or  fraud  is  lim- 

Sntton's  Estate,  4  Kulp  (Pa.)  297.  ited  to  three  years.     Reed  v.  Reed,  44 

8.  Camper  v.  Hayeth,  10  Ind.  528.  Ind.  429;  Heaton  v,  Knowlton,  65  Ind. 

4.  Hartz's  Appeal,  2  Grant  Cas.  (Pa.)  255;  Spicer  v.   Hockman,  72  Ind.  120: 

83;  Bishop's  Estate,  10  Pa.  St.  469.  Vestal  v,  Allen,  94  Ind.  268.     But  if 
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AppliMtton  Baiad  on  Ttand  or  Xiftake. —  But  applications  based  on 
the  ground  of  fraud  or  mistake,  being  in  the  nature  of  appeals  to 

the  equity  powers  of  the  probate  court,  are  not  in  general  subject 

the  applicant  is  a  minor,  or  under  a  ercised  '*  only  in  alike  case  and  in  the 
legal  disability  at  the  time  when  the  same  manner  as  a  court  of  record  and 
settlement  is  made,  the  application  of  general  jurisdiction  exercises  the 
may  be  made  at  any  time  within  three  same  powers,"  an  application  to  set 
years  after  the  removal  or  cessation  of  aside  the  decree  of  a  surrogate  for  fail- 
such  disability.  Jaap  v.  Digman,  8  ure  to  file  his  decision  in  writing,  stat- 
Ind.  App.  509.  And  under  the  Act  of  ing  separately  the  facts  found  and  the 
March  5,  1891,  a  person  interested  in  conclusions  of  law,  could  not  be  heard 
the  decedent's  estate  may  apply  to  after  the  expiration  of  one  year  since 
have  an  administrator  de  bonis  nan  ap-  the  filing  of  the  judgment  roll.  But  in 
pointed  after  a  final  settlement  of  the  a  later  case,  Matter  of  Henderson,  157 
estate  has  been  made,  for  the  purpose  N.  Y.  423,  it  was  held  that  the  power 
of  administering  assets  not  included  in  of  the  surrogate,  under  Code  Civ.  Pro. 
the  former  administration,  and  the  ap-  N.  Y.,  §  2481,  to  correct  a  clerical  error 
plication  for  this  purpose  may  be  made  in  a  decree  made  by  him,  where  the 
even  after  the  lapse  of  three  years  and  motion  does  not  involve  a  review  of  his 
without  any  prior  attempt  to  open  the  decision  upon  the  merits,  is  not  con- 
final  settlement.     Barnettz'.  Van  meter,  trolled  by  any  statutory  limiiation  as 

7  Ind.  App.  45.  to  time.     The  court  said:     '*  It  is  said 
ITndor  tiie  Iowa  Statute  a  party  seek-  that  since  the  surrogate  must  exercise 

ing  to  open  a  settlement  on  the  ground  his  powers  to  open  and  correct  the  rec- 

that  it  was  made  in  his  absence  and  ord  only  in  alike  case  and  in  the  same 

without  notice  to  him  must  make  ap-  manner  as  the  Supreme  Court,  he  must 

plication  within  three  months,  and  in  necessarily  act  within  the  same  time, 

the  absence  of  mistake,  fraud,  or  other  That  is  but  another  way  of  saying  that 

ground  of  equitable  relief  an  appllca-  unless  the  surrogate  is  limited  to  the 

tion  made  after  the  expiration  of  three  period  of  two  years  from  the  entry  of 

months  is  too  late.     Patterson  v.  Bell,  the  order  in  which  be  can  entertain  an 

25  Iowa  149;  Van  Aken  v,  Welch,  80  application  to  correct  it,  he  cannot  and 

Iowa  114;  Kows  V.  Mowery,  57  Iowa  does  not  proceed  in  the  same  manner 

20;    Dorris  v.    Miller,    105  Iowa   564;  or  in  a  like  case  as  in   the  Supreme 

Matter  of  Holderbaum,  82  Iowa  69.  Court.     This  reasoning  is  so  obviously 

ITnder  the  MissiBsippi  Statute  a  bill  of  faulty  that  no  argument  need  be  made 

review  in  the  probate  court  to  examine  to  refute  it.     The  statute,  in  speaking 

and  surcharge  a  final  settlement  must  of  a  like  case,  means  that  the  party 

be  filed  within  two  years  from  the  date  making  the  motion  must  show  the  ex- 

of  such  settlement.     McCuIlom  z/.  Box,  istence  of  the  error  or  mistake  in  the 

8  Smed.  &  M.  (Miss.)  619;  Gadberry  v.  same  way  as  if  the  record  was  in  the 
Perry,  27  Miss.  114.  other  court,  and,  in  providing  for  the  ex- 

Kew  Jersey  Statute.  —  **As  to  the  time  ercise  of  the  power  in  the  same  man- 
within  which  such  application  ought  ner,  all  that  is  meant  is  that  the  surro- 
to  be  entertained;  as  the  statute  pre-  '  gate  shall  proceed  in  the  same  way  to 
scribes  no  limit,  it  must  depend  upoo  hear  the  application.  Proof  must  be 
the  sound  discretion  of  the  court  and  made,  notice  given,  and  a  judicial  hear- 
the  circumstances  of  each  particular  ing  of  the  parlies  had,  but  there  is  no 
case,  considered  in  reference  to  the  more  limit  as  to  the  time  within  which 
nature  a^d  extent  of  the  account,  the  the  application  may  be  entertained 
condition  of  the  parties,  and  the  char-  since  the  enactment  of  the  statute 
acter  and  evidence  of  the  fraud  or  than  there  was  before.  There  cer- 
mistake  complained  of."  Pt^r  Horn-  tainly  is  no  express  limitation  of  time 
blower,  C.  J.,  in  Hyer  v.  Morehouse,  upon  the  power  of  the  surrogate  con- 
20  N.  J.  L.  125.  tained  in  the  statute,  and  it  is  impos- 

New  York  Statute.  —  In  Matter  of  sible,  I  think.  10  show  by  any  correct 
Hesdra,  (Surrogate  Ct.)  4  Misc.  (N.  Y.)  reasoning  process  that  one  is  implied. 
37,  it  was  held  that  since  the  section  of  *  *  *  I  am  aware  that  what  has 
the  code  authorizing  a  surrogate  to  here  been  said  may  seem  to  be  in  con- 
open  his  decree  in  certain  cases  also  flict  with  the  decision  in  Matter  of  Til- 
orovides  that  such  powers  must  be  ex-  den,  98    N.   Y.   434,   and    Matter    of 
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to  any  such  statutory  limitations,  but  should  be  made  within  a 
reasonable  time,  which  will  depend  upon  the  circumstances  of 
each  individual  case.  ^ 

Hawley,  loo  N.  Y.  206,  but  the  con-  Raggs's  Appeal,  43  Pa.  St.  512.  The 
flict.  \i  any,  is  with  the  reasoning  and  limitation  prescribed  by  this  statute 
not  with  the  decision  in  those  cases,  applies  equally  whether  the  review  be 
The  decision  in  both  of  them  was  demanded  for  error  in  law  apparent  on 
doubtless  correct,  whatever  may  be  the  face  of  the  decree,  or  for  new  mat- 
said  with  respect  to  some  of  the  reasons  ter  which  has  arisen  since  the  decree, 
given.  In  both  cases  the  ground  for  or  for  new  proof  which  has  come  to 
opening  the  decree  was  not  a  clerical  light  since  that  time.  Jones's  Appeal, 
error  such  as  is  involved  in  the  case  at  99  Pa.  St.  124. 

bar,  nor  indeed  any  error  such  as  is  1.  Wilson  v.  McCarty,  55  Md.  377; 

contemplated  by  section  2481,  regulat-  Hyer  v,   Morehouse,  20  N.  J.  L.  125; 

ing  proceedings  for  opening  and  cor-  Sipperly  v.  Baucus,  24  N.  Y.46;  Matter 

recting  manifest  mistakes,  but  errors  of  Tilden,   98  N.   Y.   434;    Matter  of 

of  substance  made  at  the  hearing  which  Flynn,  136  N.  Y  287;  White's  Estate, 

should  have  been  corrected  by  appeal  i  Pa.  Dist.  508. 

and  not  by  motion."  In  Varyland  it  was  held  that  the  fail- 

Ten    Years.  —  In   Matter  of  Hall,  5  ure  to  appeal  from  the  passage  of  an 

Dem.  (N.  Y.)  42,   it   was  said  to  be  account  for  more  than  thirty  days  did 

doubtful    whether    a    surrogate    had  not  prevent  an  administrator  dg  bonis 

power,  after  the  lapse  of  ten  years  from  non  seven   years  thereafter  from  ob- 

the  entry  of  the  decree,  to  open  the  taining  a  correction  of  any  errors  in 

settlement  and  amend  the  decree  by  such  account.     Scott  v.  Fox,  14  Md. 

adding  a  clause   directing  a  corepre-  388.     But  in  Watkins  v.  Bevans,  6  Md. 

sentative,  who  had  never  rendered  any  489,  it  was  held  that  where  an  execu- 

account,    to  pay    to   the   petitioner  a  tor's  account  was  of    several    years* 

specified  sum  as  his  distributive  share  standing,  and  where  the  balance  due 

of  the  estate.  the  estate  by  it  had  been  distributed. 

Five     Years,  —  In     In    re     Waack,  it  was  error  in  the  Orphans*  Court  to 

(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  522,  vacate  it  without  any  evidence  of  its 

a  distributee  and  coadministrator  who  incorrectness  and  again  to  bring  the 

had  been  a  party  to  the  proceedings  for  balance  into  the  estate, 

the  settlement  of  the  estate,  and  who  In  WlBOoniin  the  probate  court  may 

had  apparently  acquiesced  in  the  de-  revoke  an  order  which  has  been  irregu- 

cree  rendered  upon  the  final  settlement,  larly  made  or  procured  by  fraud,  at 

n^oved  to  open  the  settlement  five  years  any  time  before  the  rights  of  the  panics 

after  the  rendition  of  the  decree,  but  under  such  order  have   become  con- 

his  application  was  refused,  since  there  firmed  by  the  running  of  the  statute  of 

was  no  proof  of  fraud  or  newly  discov-  limitations.     Leaven's  Estate,  65  Wis. 

ered  evidence,  and  since  nogood  reason  440;  Betts  v.  Shotton,  27  Wis.  667. 

was  shown  why  the  petitioner  did  not  Four  Years. —  In  Strong  v.  Strong,  3 

make  his  objections  to  the  account  be-  Redf.  (N.   Y.)  477,  although    circum- 

fore  the  decree  was  rendered.  stances  existed  which  constituted  fraud 

Under  the  Ohio  Statute  the  application  on  the  part  of  an  executor  in  procuring 
to  open  a  settlement  must  be  made  the  settlement  of  his  account,  it  was 
within  eight  months  after  the  date  of  held  that  the  application  of  a  legatee 
such  settlement.  Watts  v.  Watts,  38  to  open  such  settlement  must  be  re- 
Ohio  St.  480.  fused,  since,  although  the  petitioner 

Under  the  Pennsylvania  Btatnto  appli-  discovered  the  facts  shortl/  after  the 

cations  for  review  of  decrees  confirming  settlement  of  the  account,  ?he  did  not 

settlements  may  be  made  at  any  time  apply  to  have  the  decree  set  aside  for 

within  five  years  after  the  rendition  of  nearly  four  years  after  its  rendition, 

such    decrees,   provided    the   balance  Six  Yean. —  In  McCoy  z/.  Porter,  15  S. 

found    by  the  decree  has    not    been  &  R.  (Pa.)  57,  which  case  was  decided 

actually  paid  by  the  personal  represent-  before  the  enactment  of  the  statute  of 

ative.     Hariz's  Appeal,  2  Grant  Cas.  1840,  it  was  held  that  after  a  lapse  of 

(Pa.)  83;  Weiting  v,  Nissley,  6  Pa.  Sr.  six  years  executors  settling  an  account 

141;    Bishop's  Estate,  TO  Pa.  St.  469;  in  the  ordinary's  office  charging  them- 

Bunting's  Appeal,  4  \V.  &  S.  (Pa.)  469;  selves  jointly  could  not  be  allowed  to 
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After  Appeal  from  Doeroo.  —  The  authorities  differ  as  to  whether  a 
probate  court  may  open  a  decree  made  upon  a  final  accounting 
after  an  appeal  has  been  taken  therefrom.* 

(e)  Avermente  of  Petition.  —  The  petition  must  set  forth  the 
grounds  on  which  the  application  is  based,*  and  if  framed  under 

a  statute  it  should  allege  facts  showing  the  existence  of  one  or 
more  of  the  statutory  grounds  for  relief.'    Thus  in  Indiana  the 

settle  separate  administration  accounts  opened  by  the  Surrogate's  Court  was 
whereby  some  of  them  would  be  dis-  not  affected  by  an  affirmance  of  the  de- 
charged  as  to    creditors.    The  court  cree  upon  such  appeal, 
said:    '*  I  do  not  say  that  if  after  the  In  PennsylTania  it  has  been  held  that 
settlement  of  a  joint  account  the  ex-  under  the  Act  of  October  13,  1840,  the 
ecutors  should  in  a  short  and  reason-  Orphans'  Court  may  entertain  a  bill 
able  time  satisfy  the  Orphans*  Court  of    review  notwithstanding    a  decree 
that  they  had  acted  under  a  misappre-  of  affirmance  by  the  Supreme  Court, 
hension,   the    court  would   not    have  Parker's  Appeal.  61  Pa.  St.  47S. 
power  to  relieve  them;  but  six  years  is  2.  Hart  v.  Duffy,  2Redf.  (N.  Y.)  151; 
an  unreasonable  time;  even  four  years  Coulter's  Estate,  4  Pa.  Co.  Ct.  112. 
was  thought  too  long  a  period  in  the  Eyidenoe    under    Pleadings.  —  Where 
case  of  Metz's  Appeal.  11  S.  &  R.  (Pa.)  the  petition  alleges  facts  which,  if  true, 
204."  entitle  the  petitioner  to  relief,  and  the 

Twenty  Years.  —  In  Vermont  it  has  respondent  malces  no  answer,  the  peti* 
been  held  that  the  court  of  probate  may  tion  should  be  taken  for  confessed, 
•orrect  errors  in  its  decrees  made  on  and  the  relief  prayed  for  should  be 
final  settlements  after  any  lapse  of  time  granted.  Van  Aken  v,  Welch,  80  Iowa 
short  of  twenty  years,  where  the  in-  114.  But,  on  the  other  hand,  where 
tercbt  of  the  parties  only  is  concerned,  all  the  averments  of  the  petition  are  de- 
but that  this  should  be  done  only  nied,  and  the  petitioner  offers  no  proof 
where  the  errors  are  apparent  or  con-  to  sustain  them,  it  is  error  for  the  sur- 
ceded  by  the  parties  or  proved  beyond  rogate  to  open  the  decree.  In  re  Carr, 
all  doubt.  Smith  s/,  Rix,  9  Vt.  240.  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  Supp. 
In  Pennsylvania^  when  an  executor's  647.  See  also  Long's  Estate,  168  Pa. 
account  has  been  confirmed  and  credit  St.  341. 

allowed  for  a  claim  outstanding,  and  8.  Reed  v.  Reed,  44  Ind.  429;  In  re 

the  heirs   interested  have  acquiesced  Carr,  (Supm.  Ct.  Gen.  T.)  19  N.  Y. 

in  the  settlement  for  more  than  twenty  Supp.  647;  Costigan's  Estate,  13  Phila. 

years,  the  account  will  not  be  opened  (Pa.)  264.  36  Leg.  Int.  (Pa.)  383. 

thereafter  in  order  to  charge  the  ex-  Inlowa,  Code  1873,  §2474  (Code  1897, 

ecutor  with  the  amount  credited,  on  §  3398),   provides  for  the  opening  of 

the  ground  that  it  might  have   been  final  settlements  for  the  correction  of 

collected.     After  twenty  years  the  de-  mistakes  therein  on  equitable  grounds, 

cree  of  confirmation  will  be  held  final  while  section  2475  (Code  1897,  §  3399) 

and    conclusive.      Pennypacker's  Ap-  provides  that  accounts  settled  in  the 

peal,  14  Pa.  St.  430.  absence  of  any  person  adversely  in- 

1.  In  New  York  it  was  held  that  the  teresled,  and  without  notice  to  him, 

surrogate  could  not  open  a  decree  after  may  be  opened  within  three  months  on 

an    appeal  therefrom   had   been    per-  his  application.      The   limitations  of 

fected;  also  that  where  the  party  de-  time  applicable  to  these  sections  of  the 

siring  to  open  the  decree  refused  to  code  are  different,  and  therefore  it  is 

withdraw  his  appeal  in  order  to  allow  important  that  the  petition  should  in- 

Ihesurrogate  to  act,  the  Supreme  Court  dicate  by  its  averments  under  which 

would  not  open  the  decree  under  Code  section  it  is  framed.     Where  the  petl- 

Civ.  Pro.,  §  2481.     In  re  May,  (Supm.  tion   neither  charges   fraud   nor    sets 

Ct.  Gen.  T.)  6  N.  Y.  Supp.  357.     But  forth  the  fraudulent  acts  complained 

in  Matter  of  Hodgman,  82  Hun  (N.  Y.)  of.  the  court  may  properly  hold  that 

419,  it  was  held  that  an  appeal  from  a  the  proceeding  to  open  the  settlement 

decree  could  bind  only  those  persons  is    taken    under  section   2475  of  the 

who  were  parties  to  the  appearand  code,  and  is  barred  after  three  months, 

that  the  right  of  persons  who  were  not  Kows  v.  Mowery,  57  Iowa  20. 

parties  to  the  appeal  to  have  the  decree  In  New  York  it  has  been  held  that  a 
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applicant  must  allege  facts  showing  mistake,  fraud,  or  illegality,* 
and  also  that  he  has  such  an  interest  in  the  estate  that  his  rights 
are  prejudiced  by  the  mistake  or  fraud  complained  of;*  and  in 
Pennsylvania  a  petition  which  fails  to  allege  fraud,  or  that  distri- 
bution has  not  been  made,  is  defective.' 

Fraud  or  Mistake.  —  The  errors  alleged  to  exist  must  be  set  out 
specifically  and  in  detail,  and  if  fraud  is  averred  the  particulars  in 
which  the  account  is  fraudulent  must  likewise  be  pointed  out;  a 
general  allegation  of  fraud  or  mistake  is  insufficient.* 

Want  of  Hotioe.  —  In  some  of  the  states  it  is  necessary  to  allege 
that  the  party  seeking  to  open  the  settlement  had  no  notice 
thereof  at  the  time  when  it  was  made.* 

party  should  not  proceed  by  means  of  Eyidenoe  Admifiible  nnder  Avermenti 

a  single  petition  to  vacate  a  decree  set-  of    lUegaUty.  —  Where    the    illegality 

tling  an  account,  to  revoke  the  execu-  averred  in  the  petition  consists  in  the 

tor's  letters,  to  compel  him  to  make  allowance  to  the  administrator  ol  fees 

discovery,  and  to  compel  him  to  ac-  for  his  personal  services  as  attorney  in 

count,  since  these  remedies  are   dis-  the  settlement  of  the  estate,  it  is  proper 

tinct  and   are   regulated    by  different  to  hear  evidence  as  to  the  value  of  the 

provisions  of  the  code.     Hood  v.  Hood,  services  which  he  has  rendered  as  ad- 

I  Dem.  (N.  Y.)  392;  Matter  of  Patter-  ministrator,  in  order  to  ascertain  the 

son,  79  Hun  (N.  Y.)  371.  separate  amount  which  he  claims  for 

1.  Averments  of  niegality.  —  Since  the  his  services  as  attorney.     Pollard  v. 

statute  provides  that  the  personal  rep-  Barkley,  117  Ind.  40. 

resent ative  cannot  make  a  legal  settle-  2.  Spicer  v,   Hockman,  72  Ind.    120; 

ment  of  the  estate  until  the  expiration  Smith  v.  Miller,  21  Ind.  App.  82;  Har- 

of  one  year  from  the  date  at  which  his  ter  v.  Songer,  138  Ind.  161. 

letters  are  issued  and  the  giving  of  no-  8.  Bear's   Estate,    162   Pa.   St.    547; 

tice  thereof,  a  settlement  made  before  Miller's  Estate,  4  Pa.  Dist.  407;  Lehr's 

that  time  is  illegal,  and  in  a  proceed-  Appeal,     98     Pa.    St.    25;     Clothier's 

ing  to  set  aside  such  settlement  a  peii-  Estate,  20  W.  N.  C.  (Pa.)  379. 

tion  which  alleges  facts  showing  that  4.  Chase    v.    Beeson,    92    Ind.    61; 

the  settlement  was  thus  made  is  suffi-  Thome  v.  Allen,  (Ky.  1899)  49  S.  W. 

cient.     Shirlev  v,  Thompson,  123  Ind.  Rep.  1068;  Hyer  v.  Morehouse,  20  N. 

454.  T.  L.  125;  Toiien's  Estate,  Tuck.  (N. 

Averments  of  Fraud.  —  In  Jaapz^.  Dig-  V.)  115;  Prey's  Estate,  12  Phila.  (Pa.) 

man,  8  Ind,  App.  509,  a  petition  was  15,  34  Leg.  Int.  (Pa.)  176;  Kachlein's 

held  to  be  sufficient  where  it  alleged.  Appeal,  5  Pa.  St.  95;  Redmond  v.  Ely, 

in  substance,  that  the  defendants,  con-  2  Bradf.  (N.  Y.)  175;  Matter  of  Baity, 

triving  to  defraud  the  plaintiff,  filed  a  2  Connoly  (N.  Y.)  485.     See  generally 

petition  in  the  probate  court,  in  which  as  to  the  sufficiency  of  pleadings  alleg- 

they  falsely  and    fraudulently    repre-  ing  fraud,  article  Fraud,  vol.  9,  p.  6&|. 

sented  to  the  court  that  the  plaintiff's  et  seq, 

estate  was  going  to  waste,  and  that  they  Where  the  petition  seeks  to  set  aside 

had  had  no  knov/ledge  of  his  where-  the    account  on    the   ground    that    it 

abouts  since  a  date  more  than  fourteen  has  been  illegally  and   improvidently 

years  prior  to  the  filing  of  the  petition,  allowed,  and  also  alleges  that  such  ac- 

when  in  truth  and  in  fact  they  knew  count  is  fraudulent,  it  is  not  necessary 

that  he  was  alive,  and  were  informed  to  specify  in  what  the  fraud  consists, 

where  he  could  be  found;  and  that  by  or  the  items  that  are  affected  thereby, 

reason  of  such  false  and    fraudulent  Trimmer  v.  Adams,  18  N.  J.  Eq.  505. 

representations  they  procured  letters  But  the  rule  is  otherwise  where   the 

of  administration  on  the  plaintiff's  es-  sole  ground  alleged  is  fraud  or  mis- 

tate,  caused  it  to  be  administered,  and  take.     Hyer  v.  Morehouse,  20  N.  J.  L. 

made  a  final  settlement  thereof,  all  of  125. 

which  proceedings  were  unknown   to  5.  For  Petitions  Held  to  Be  InsnllLeient 

the  plaintiff  and  were  fraudulent  and  as  to  their  averments  of  want  of  notice 

void  as  to  him.  see  Potwine's  Appeal,  31  Conn.   381; 
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AvermMits  of  Diligence.  —  Reasons  why  errors  in  the  settlement 
were  not  discovered  and  remedied  before  confirmation  must  be 
given,'  and  if  considerable  time  has  elapsed  between  the  making 
of  the  decree  and  the  application  for  relief  facts  constituting  a 
sufficient  excuse  for  the  delay  must  be  averred.* 

(f)  DeerM  or  Order.  —  Where  an  application  to  surcharge  and 
falsify  an  account  is  granted,  the  decree  or  orcjer  of  the  probate 
court  should  specify  the  items  as  to  which  the  Account  is  opened 
and  re-examination  allowed,'  and  the  investigation  must  be  lim- 
ited by  the  terms  of  the  order.* 

(g)  Appeal  and  Certiorari.  —  It  is  generally  held  that  decrees  of  the 
probate  court  made  upon  applications  to  open  or  set  aside  settle- 
ments are  appealable,^  but  the  rule  is  otherwise  in  some  juris- 

Williams  V.  Williams,  125  Ind.  156;  Le  petitioner,  desires  the  correction  of  cer- 

Moyne's  Appeal,  104  Pa.  St.  321.  tain  errors  in  the  decree,  he  should 

Departure  in  Pleading.  —  Where   the  specify  them  upon  the  hearing,  and 

petition  shows  on  its  face  that  the  peti-  they   should    be   provided   for   in   the 

lioner  appeared  by  counsel  at  I  he  hear-  order.     Decker  v,  Elivood,  3  Thomp.  & 

ing  of   the   account,  an  averment   in  C.  (N.  Y.)  48. 

the  reply  that  the  petitioner  did  not  so  4.  Stevenson  v.  Phillips,  15  N.  J.  Eq. 

appear  is  a  departure,  and  will  be  dis-  236;  Decker  v.  ELwood,  3  Thomp.  &  C. 

regarded.     Dillman  v.  Barber,  114  Ind.  (N.*  Y.)  48. 

403.  Effect    of   Decree.  —  When   a    decree 

1.  Dickey  v.  Tyner,  85  Ind.  100;  made  on  final  settlement,  which  by  its 
Williams  z/.  Price,  11  Cal.  212.  terms  discharges  the  sureties  of  the  ad- 

2.  Totten's  Estate,  Tuck.  (N.  Y.)  ministrator,  is  set  aside  for  fraud,  such 
115;  Le  Moyne*s  Appeal,  104  Pa.  St.  sureties  again  become  liable  to  an 
321.  And  see  generally  article  Laches,  action  on  the  administrator's  bond  for 
vol.  12,  p.  834.  the  fraud  in  procuring  the  settlement. 

8.  Long's  Estate,  168  Pa.  St.  341.  and  they  cannot  plead  as  a  defense  to 
As  to  the  distinction  between  opening  such  action  that  they  had  no  notice  of 
a  settlement  and  surcharging  or  falsify*  the  application  to  set  aside  the  decree, 
ing  an  account  see  infra^  XIV.  7.  b,  Deobold  v.  Opperma'nn,  iii  N.  Y.  531. 
{2)  (]^)  Reluf  Granted.  6.  Bruce  v.  Strickland,  47  Ala.  iq2; 
When  a  proper  case  presents  itself  Webb  v.  Simpson,  105  Ind.  327;  Ste- 
for  the  exercise  of  the  power  of  the  venson  t/.  Hart,  7  N.  [.  Eq.  471;  Githens 
probate  court  in  setting  aside  a  de-  v.  Goodwin,  32  N.  J.  Eq.  286;  Adams 
cree  rendered  on  a  final  accounting,  the  v.  Adams,  21  Vt.  162. 
whole  decree  should  not  be  set  aside  In  New  York  it  seems  that  a  decree 
or  opened,  but  only  so  much  thereof  as  or  order  of  the  surrogate  denying  a 
is  affected  by  the  alleged  fraud  or  mis-  motion  to  open  a  decree  made  on  the 
take  in  the  account.  The  remainder  of  seitlement  of  rhe  executor's  accounts 
the  account  should  be  allowed  to  stand  is  appealable  to  the  Supreme  Court, 
ai;  settled.  Trimmer^.  Adams,  18  N.  J.  Story  v.  Dayton,  22  Hun  (N.  Y.)  450; 
Eq.  505;  Matter  of  Dey  Ermand,  24  Seaman  v.  Whitehead,  78  N.  Y.  306. 
Hun  (N.  Y,)  I.  The  original  account  But  an  order  of  the  Supreme  Court 
should  not  be  mutilated  or  set  aside,  affirming  an  order  of  the  surrogate 
but  a  new  account  should  be  stated,  denying  a  motion  to  open  a  settlement 
making  the  old  account  the  basis  there-  is  not  an  order  finally  determining  such 
of,  and  adding  thereto  or  deducting  "  special  proceeding  "  so  as  to  be  ap- 
therefrom  such  items  as  have  been  im-  pealable  to  the  Court  of  Appeals  under 
properly  omitted  from  the  old  account  Code  Civ.  Pro.  N.  Y.,  §  190.  Matter 
or  improperly  credited  therein.  Hycr  of  Small.  158  N.  Y.  128. 
V.  Morehouse,  20  N.  J.  L.  125;  Steven-  Time  of  Taking  Appeal. —  In  Indiana 
son  V.  Phillips,  21  N.  J.  L.  70.  an  appeal  from  a  judgment  in  a  pro- 
Assignment  of  Cross-errors  by  Respond-  ceeding  to  open  and  set  aside  a  final 
ent. —  If  the  respondent,  as  well  as  the  settlement  is  governed   by  Rev.  Stat. 
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dictions ;  *  and  in  New  Jersey  it  has  been  held  that  where  no 
question  of  law  is  raised  a  decision  of  the  Orphans'  Court  refusing 
to  open  a  settlement  is  final,  and  not  subject  to  review  by  the 
Supreme  Court  upon  certiorari.* 

(2)  By  Suit  in  Equity  —  (a)  Jorisdiotioii  —  Inherent  Power.  —  It  is 
very  generally  held  that  courts  of  equity  have  inherent  power  to 
open  or  set  asid^  final  settlements  in  the  probate  court  where  the 
application  for  relief  is  based  on  the  ground  of  fraud,  accident, 
or  mistake.* 

(1881),  §§2454,2455,  and  must  be  taken  man,  39  Ark.  158;  Trimble  v.  James, 

within     the    time     provided    therein.  40  Ark.  393;  Dyer  v.  Jacoway,  42  Ark. 

Webb  V.  Simpson,  105  Ind.  327.  186;  Hankins  v,  Layne,  48  Ark.  544; 

Scope  of  Appeal.  —  In    New  Jersey  a  Jefferson  v.  Edrington,  53  Ark.  545. 

decree  of  the  Orphans'  Court  opening  Georgia.  —  Jacobs  v.  Pou,  i8Ga.346; 

a  final  settlement  is  appealable  to  the  Pass  v.  Pass,  98  Ga.  791. 

Prerogative  Court,  but  on  appeal  this  Illinois.  —  Anderson     v.    Anderson, 

latter  court  can  act  only  as  to  the  par-  178  III.  160. 

ticular  matter  which  was  acted  upon  in  Indiana.  —  Brackenridge  v.  Holland, 

the  Orphans' Court,  and  it  cannot  open  2  Blackf.  (Ind.)  377;  Murdock  v.  Hol- 

the  accounts  generally.     Stevenson  v.  land,  3  Btkckf.  (Ind.)  114. 

Philips,  8  N.  J.  Eq.  593.  Kentucky. — Speed  v.  Nelson,    8   B. 

1.  In  California  an  order  of  the  pro-  Mon.  (Ky.)  499:  Blakeley  v.  Pitman 
bate  court  setting  aside  an  order  of  Coal  Co.,  (Ky.  i898)44S.  W.  Rep.  447. 
settlement  made  on  the  final  acco\int-  Mississippi,  —  Green  v.  Creighton,  10 
ing  of  the  personal  representative  is  Smed.  &  M.  (Miss.)  159;  Neylans  v. 
not  an  appealable  order.  Calahan's  Burge,  14  Smed.  &  M.  (Miss.)  201. 
Estate,  60  Cal.  232;  Matter  of  Dean,  Missouri. — Stong  v.  Wilkson,  14 
62  Cal.  613;  Matter  of  Lutz,  67  Cal.  Mo.  116;  State  v  Roland.  23  Mo.  95: 
457.  But  although  it  is  not  directly  Townsend  v,  Townsend.  60  Mo.  246; 
appealable,  such  order  may  be  re-  Byerly  v.  Donlin,  72  Mo.  270;  Smiley 
viewed  on  an  appeal  by  the  executor  v.  Smiley,  80  Mo.  44:  State  v.  Gray, 
from  a  subsequent  decree  settling  his  106  Mo.  526;  Purdy  v.  Gault,  19  Mo. 
final  account.  /»  rr  Cahalan,  70  Cal.  App.  191;  Baldwin  v.  Davidson,  139 
604.  Mo.  118 

In  FenniylTania  an  order  of  the  New  Jersey.  —  Vanmeter  v.  Jones, 
Orphans'  Court  opening  a  decree  of  3  N.  J.  Eq.  520;  Boulion  v.  Scott, 
confirmation  of  an  executor's  account;  3  N.  J.  Eq.  231;  Black  v.  Whitall,  9 
upon  an  application  promptly  made  by  N.  J.  Eq.  572;  Ordinary  v.  Kershaw, 
one  who  was  a  minor,  unrepresented  14  N.  J.  Eq.  527;  Voorhees  v.  Voor- 
by  guardian  or  otherwise  when  the  ac-  hees,  18  N.  J.  Eq.  223;  Schweilzer  v. 
count  was  filed,  is  interlocutory  and  Bonn,  55  N.'J.  Eq.  107;  Bird  »r.  Haw- 
therefore  not  appealable.  Long's  kins,  (N.  J.  1899)  42  Atl.  Rep.  588. 
Estate,  168  Pa.  St.  341,  citing  Jones's  South  Carolina.  —  Harris  v.  Stilwell, 
Appeal,  99  Pa.  St.  124.  4  S.  Car.  19. 

2.  Engle  v.  Crombie,  21  N.  J.  L.  614,         Tennessee.  — Turney  u.  Williams,  7 
r^z/^rji«^Crombie  v.  Engle,  19  N.  J.  L.  Yerg  (Tenn.)  172. 

82.     But  as  to  the  rule  where  the  order         Virgitfia.  —  Anderson  v.  Fox,  2  Hen. 

of  the  Orphans' Court  directs  the  open-  &  M.  (Va.)  245;  Mountjoy  v.  Lowry,  4 

ing  of  the  account  and  the  filing  of  ex-  Hen.  &  M.  (Va.)  428*.  Garrett  v.  Carr, 

cepiions  see  Johnson  v.  Eiche,  12  N.  J.  3  Leigh  (Va.)407;  Nelson  v.  Kownslar, 

L.  316.  79  Va.  468;  McCormick  v.  Wright.  79 

8.  Alabama.  —  Morrow  v.  Allison,  39  va.  524. 
Ala.  70;  Humphreys  v.  Burleson,   72         IVest  Virginia,  —  Leach  v.  Buckner, 

Ala.  i;  Hall  v,  Pegram,  85  Ala.  522.  19  W.   Va.  36;  Van  Winkle  v.  Black- 

Arkansas.  — Osborne  v.  Graham,  30  ford.  33  W.  Va.  573;  Bland  v.  Stewart, 

Ark.  66;  West  v.  Waddill.  33  Ark.  576;  35  W.  Va.  518. 

Reinhardi    v.   Gartrell,   33   Ark.   727;         Wisconsin,  —  McLachlan  v.  Staples, 

Shegogg  {/.  Perkins,  34  Ark.  117;  Jones  13  Wis.  448;  Holden  v.  Meadows,  31 

V,  Graham,  36  Ark.  383;  Riley  v.  Nor-  Wis.  284. 
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Stottttory  Auikority.  —  In  Alabama  the  power  to  review  settle- 
ments by  bill  in  chancery  is  expressly  declared  by  statute.* 

(b)  Groiudi  for  Belief  —  In  OeneraL  —  While,  as  before  stated, 
courts  of  equity  have  inherent  power  to  open  or  set  aside  settle- 
ments for  fraud,  accident,  or  mistake,  the  exercise  of  this  power 
is  confined  to  cases  where  one  of  these  grounds  exists,  and  in  the 
absence  of  statute  equity  will  not  interfere  on  the  mere  ground 
of  irregularity  or  error.*     In  A/adama,  however,  errors  of  law  or 

United    States,  —  Van    Bokkelen   v,  court  rendered  on  final  settlement  is  no 

Cook,   5   Sawy.   (U.  S.)  587;  Tate  v,  bar  to  a  billln  equity  to  surcharge  and 

Norton,    94    U.    S.   746;    Ridenbaugh  falsify  such  settlement.      Baldwin  r. 

V.  Burnes,  14  Fed.  Rep.  93.  Davidson,  139  Mo.  118. 

Contra.  —  In    Massachusetts  a    party  Settlement  Made  in  Foreign  State.  —  A 

aggrieved  by  a  final  settlement  must  court  of  equity  in    Tennessee  was  held 

appeal,  or  must  move  for  a  review  of  to  have  no  jurisdiction  to  reopen  a  set- 

the  settlement  in  the  probate  court,  and  tlement  of  an  administrator's  accounts 

the  Supreme  Judicial  Court,  as  a  court  made   in   the   Court    of    Ordinary    of 

of  chancery,  has  no  authority  to  review  Georgia.     Beeler    v.    Dunn,   3    Head 

a  final  settlement  on   the   ground  of  (Tenn.)  87. 

fraud  or  mistake.    Jennison  v.  Hap-  Offer  by  Complainant  to  Do  Equity.  — 

good,  7  Pick.  (Mass.)  I;  Paine  v.  Stone,  Distributees  who  have  received  their 

10  Pick    (Mass.)  75;  Sever  v.  Russell,  portions  of  the  estate  in  money,  and 

4  Cush.  (Mass.)  513.  have  kept  their  shares  for  several  years 

Belief  Obtainable  in  Probate  Conrt. —  without  alleging  fraud,  on  seeking  to 

In  New  Hampshire  it  has  been   held  set  aside  the  settlement  of  the  admin- 

that  the  settlement  of  an  estate  in  the  istrator  must  first  do  equity  and  return 

probate  court  cannot  ordinarily  be  re-  what  they  have  received,  or  offer  to  do 

viewed  by  a  bill  in  equity.     If  there  is  so.     Ridenour  v,   Keller,  2  Gill  (Md.) 

fraud  or  error  in  such  settlement  relief  134.     See  also  Starr  v,  Keating,  61  III. 

may  be  obtained  in  the  probate  court.  App.  189. 

Ayer  v.  Messer,  59  N.   H.  279.     See  1.  Civ.  Code  Ala.,  §  805;  Mock  v. 

also  Probate  Judge  v.  Lane,  51  N.  H.  Steele,  34  Ala.   198;  Meadows  v.  Ed- 

342.  wards,  46  Ala.  354;  Gamble  v.  Jordan, 

Effect  of  Statute  Conferring  Jnrisdiotion  5,4  Ala.  432;  Cawthorn  v.  Jones,  73  Ala. 

on  Probate  Court.  —  In  New  Jersey 'w  has  82;  Hall  v,  Pegram,  S3  Ala.  522. 

been  held  that  the  power  of  the  Court  2.  Alabama. — Waring  v,   Lewis,  53 

ol  Chancery  to  open  and  set  aside  final  Ala.  615;  Foxworth  v.  White,  72  Ala. 

settlements  for  fraud  or  mistake  is  not  224. 

abrogated    by  the    statute   conferring  Arkansas, — Dooley    r.    Dooley,   14 

like  powers  upon  the  Orphans*  Court.  Ark.  122;  Clark  v.  Shelton.  16  Ark.  474; 

Boulton  V.  Scott,  3  N.  J.  Eq   231;  Van-  Ringgold  r.  Stone,  20  Ark.  526;  Stone 

meter  v.  Jones,  3  N.  J.  Eq.  520;  Black  v.  Si  ill  well,  23  Ark.  444;  West  v,  Wad- 

V,  Whitall,  9  N.  J.  Eq.  572.  dill,  33  Ark.  576;  Shegogg  v,  Perkins, 

Adequate  Remedy  at  Law. —  In  New  34  Ark.    117;   Mock   v.    Pleasants,  34 

York  it  seems  that  equity  will  not  in-  Ark.  63;  Jones   v.  Graham,    36  Ark. 

terfcre  to  set  aside  proceedings  in  the  383:  Nathan  v.  Lehman,  39  Ark.  256; 

probate  court  upon  charges  of  fraud  Trimble  v,   lames,  40  Ark.  393;  Dyer 

where  the  question  might  have  been  v.  Jacoway,  42  Ark.   186;  McLeod  v, 

tried  and  decided  in  the  probate  court,  Griffis.  45  Ark.  505;  Hankins  v,  Layne, 

or  where  relief  is  open  therein  by  mo-  48   Ark.    544;    Jacoway    v.    Dyer,    50 

tion,  appeal,  or  otherwise.     Sanders  v.  Ark.  217;  Jefferson  v,   Edrington,  53 

Souiter.  126  N.  Y.  193.  Ark.  545. 

But  in  ^^iVj^i/ri  it  has  been  held  that  Georgia,  —  Walker   v,    Wootten,    18 

equity  has  jurisdiction  to  set  aside  a  Ga.  119. 

judgment  for  fraud,  although  there  is  Indiana.  — Allen  v.  Clark,  2  Blackf. 

an  adequate  remedy  at  law  by  appeal;  (Ind.)  343;  Ray  v.  Doughty,  4  Blackf. 

and  therefore  that  the  voluntary  dis-  (Ind.)  115. 

missal   of  an   appeal   to    the    Circuit  Mississippi.  —  Stubblefield     v.    Mc- 

Court  from  a  judgment  of  the  probate  Raven,    5   Smed.   &    M.  (Miss.)    130; 
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fact  are  recognized  by  the  statute  as  affording  sufficient  ground 
for  relief.* 
The  Fraud  may  be  either  positive  and  actual,  with  intent  to  cheat 

Searles    v.    Scott,    14     Smed.    &    M.  the  principle  decided  is  correctly  ez- 

(Miss.)  94.  pressed  in  the  second  head  note,  as  fol- 

Missouri.  —  Clyce  v,   Anderson,   49  lows:  *  When  the  jurisdiction  of  the 

Mo.  37;    Lewis  v,  Williams,    54   Mo.  probate  court  has  attached,  its  decree 

200;  Sheetz   v,    Kiriley,   62   Mo.   417;  on  final  settlement  of  an   administra- 

Miller  v.  Major,  67  Mo.  247;  Standard  tion  cannot  be  vacated  or  annulled  by 

V.   Lacks,  25  Mo.  App.  64;  Smith  v.  a  resort  to  equity  unless  the  coroplain- 

Hauger,  150  Mo.  437.  ant  shows  some  equitable  ground  of 

New  Jersey,  —  Conover  v,  Conover,  relief,  whereby,  by  reason  of  accident. 

I  N.  J.  £q.  403;  Boulton  v.  Scott,  3  N.  mistake,  or  fraud,  unmixed  with  fault 

1.   Eq.   231;  Voorhees  v,  Voorhees,  iS  on   his  part,   he  was  prevented  from 

N.  J.  Eq.  223.  interposing  the  matters  relied  on,  be- 

United  States,  —  Smith  v.  Worthing-  fore  decree  in  the  probate  court."     In 

ton.  53  Fed.  Rep.  977.  the  same  case  it  was  said:  '  The  juris- 

Here  Illegal  Allowanoes  to  the  execu-  diction   of   the  court  of  probate  was 

tor  or  administrator  do  not  constitute  called  into  exercise  when  the  adminis- 

sufficient  ground  for  opening  or  setting  trator  hied  his  accounts  and  vouchers 

aside  a  settlement,  where  such  allow-  for  a  final  settlement  and  a  day  was 

ances  were  not  obtained  by  means  of  appointed  for  the  settlement.     *    *    « 

misrepresentations  or  deception  prac-  The  decree  not  being  impeached  for 

ticed  upon  the  court.     Mock  v.  Pleas-  fraud,   and    no    accident    or   mistake 

ants,  34  Ark.  63;  Jones  v.  Graham.  36  intervening,  preventing  the  appellees 

Ark.  383;  Nathan  v.  Lehman.  39  Ark.  from    presenting   to  the  court  all  the 

256;  Lewis  V,  Williams,    54  Mo.   200;  matters  on  which  they  now  insist  as 

Miller  v.  Major,  67  Mo.  247;  Jones  v,  ground  for  relief,  and  all  of  which 
Brinker,  20  ^To.  87.                                    -  were   involved   in   it,  the  decree  is  a 

Mere Irregnlarities  which,  though  ille-  bar.*    And  in  some  of  the  cases  which 

gal,  were  not  of  fraudulent  intent,  and  support  this  proposition  notice  of  the 

have   not  resulted   in   substantial   in-  day  set  forsetllement  was  given  only 

justice,   do    not    justify    a    resort    to  by  publication;  and  this  was  held  to 

equity.     Dyer  V.  Jacoway,  42  Ark.  186;  include  infants,  for  whom  guardians 

West  V.  Waddill,  33  Ark.  576;  Stand-  ad  litem    were   appointed,  as   well  as 

ard  V.  Lacks,  25  Mo.  App.  64.  adults.     Oiis  v.  Dargan,  53  Ala.  178; 

An  Error  of  Judgment  by  the  probate  Waring  v.  Lewis,  53  Ala.  615:  Stabler 
court  as  to  a  subject  properly  before  v.  Cook,  57  Ala.  22;  Boswell  v.  Town- 
it  does  not  constitute  sufficient  ground  send,  57  Ala.  308;  Jones  v.  Fellows, 
for  reviewing  a  final  settlement  by  bill  58  Ala.  343;  Bowden  v.  Perdue,  59 
inequity;  in  order  to  give  jurisdiction  Ala.  409:  Lowe  v,  Guice,  69  Ala.  80; 
to  equity  the  court  must  have  been  Hatcher  v,  Dillard,  70  Ala.  343;  Lyne 
led  into  error  by  some  fraudulent  or  v.  Wann,  72  Ala.  43;  Foxworth  v. 
unconscientious  act  or  omission  of  the  White,  72  Ala.  224;  Stoudenmire  v. 
party  to  be  benefited.  Boulton  v,  De  Bardelaben.  72  Ala.  300;  Waldrom 
Scott,  3  N.J.  Eq.  231;  Clyce  v,  Ander-  v.  Waldrom,  76  Ala.  285;  Tutwilcr  v. 
son,  49  Mo.  37.  Lane,  82  Ala.  456;  Cawthorn  v.  Jones, 

1.  Hatcher  r.  Dillard,  70  Ala.  343.  73  Ala.   82;  Massey   v.   Modawell,   73 

ConBtmction  of  the  Statute. —  Iq  Hall  Ala.  421;  Vincent  v.  Martin,  79  Ala. 
V.  Pegram.  85  Ala.  522,  the  court  said:  540.  Under  our  decisions,  cited  above, 
"  In  the  earlier  constructions  of  this  my  opinion  is  that  we  have  in  effect 
statute  this  court  was  inclined  10  make  declared  that  the  statute  we  are  con- 
it  highly  remedial  ani  beneficial,  sidering  has  accomplished  no  result 
Cowan  V.  Jones,  27  Ala.  317;  Morrow  whatever.  This  I  attempted  to  show 
V,  Allison,  39  Ala.  70;  Meadows  f.  Ed-  in  Bowden  v.  Perdue,  59  Ala.  409. 
wards,  46  Ala.  354;  Monnin  v.  Berou-  The  interpretation  it  Has  received  at 
jon,  51  Ala.  196.  But  this  rule  soon  our  hands  gives  to  it  the  same  scope 
gave  way  to  stricter  requirements.  In  and  extent  in  correcting  errors  in  judg- 
Gamble  v,  Jordan,  54  Ala.  432.  a  case  ments  as  was  done  by  the  Chancery 
under  the  statute  we  are  considering.  Court  without  the  statute.     French  v. 
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and  wrong  tnose  interested,  or  may  consist  in  any  improper  act 
or  concealment  which  operates  as  a  fraud  and  results  in  loss, 
whatever  the  motive ;  *  but  it  must  have  been  practiced  in  the 

Garner,   7   Port.   (Ala.)  549;  i    Brick.  Alabama  it  was  held  that  to  constitute 

Dig.   666,   §   376:    3   Brick.   Dig.  347,  fraud  in  the  settlement  of  an  estate  the 

§  230;  Headley  v.  Bell,  84  Ala.  346."  legatees    or    other  parties    interested 

Eifoot  of  Failure  to  Appeal.  —  In  Tut-  must  be  in  collusion  with  the  adminis- 

wtler  V.  Lane,  82  Ala.  456,  the  bill  was  trator.     Williamson  v.  Howell,  4  Ala. 

dismissed    on    the    ground    that    the  693. 

errors  on  which  it  was  based  might  CoUvsion  Between  Adminiitrator  and 

have  been  corrected  on  appeal.     But  Court. —  Where  it  appeared  that  the  pro- 

by  a  clause  added  to  the  statute  after  bate  judge,  when  told  by  the  attorney 

the  foregoing  case  was  decided  it  is  for  the  heirs,  prior  to  the  filing  of  the 

provided  that  a  failure  to  appeal  from  administrator's  final   settlement,    that 

the  decree  of  a  probate  court  shall  not  such  attorney  desired   to  contest   tha 

be  held  to  be  such  fault  or  neglect  as  settlement,  informed  him  that  when  the 

will  bar  the  complainant  of  the  remedy  settlement  was  filed  the  court  would 

therein    provided.      Civ.    Code    Ala.,  approve  it  if  it  was  fair  on  its  face,  and 

g  805.     In    Hall    V.    Pegram,  85  Ala.  that  the  heirs  could  then  appeal,  and 

522,  it  was  stated  that  the  clause  above  that  the  settlement  was  thereafter  ap* 

cited  first  appeared  in  the  Code  of  1886,  proved  without  giving  to  the  heirs  any 

but  since  its  construction  was  not  in-  opportunity  to  be  heard,  it  was  held 

volved  in  that  case  it  was  not  decided  that  there  was  such  fraud  and  collusion 

as  to  what  extent  it  changed  the  pre-  between  the  court  and    the  adminis- 

vious  interpretation  of  the  statute.  trator  as  would  justify  setting  aside  the 

Negligenee  on  Part  of  Complainant.  —  If  judgment.     Baldwin  v.  Davidson,  139 

the  party  seeking  to  set  aside  a  settle-  Mo.  118. 

ment  bad   knowledge  of  facts  which  False  Sepresentationt  by Admlnistiator. 

should  have  put  a  person  of  ordinary  — In  Humphreys  v,  Burleson,  72  Ala. 

prudence    on    inquiry,   or  if    he   had  I,  a  settlement  was  set  aside  where 

knowledge  of  the  errors  complained  of  it  appeared  that  the  administrator,  on 

and  did  not  take  steps  for  their  correc-  filing  his  accounts  for  settlement,  had 

tion,  he  is  not  suflSciently  free   fiom  written   to  his  sister,  who  was  a  dis- 

negligence   to  be  brought  within  the  tributee  of  the  estate  and   resided  in 

letter  or   spirit  of  the  statute.     Caw-  Texas,  informing  her  that  her  interest 

thorn  V,  Jones,  73  Ala.  82.  in    the   estate    was    a   specified   sum. 

Nature   of    Errors    Contemplated   by  which  sum  was  in  fact  about  one-fifth 

Btatnto.  —  The  errors  of  law   or  fact  of  its  actual  value,  and  had  inclosed  a 

must  have  occurred  in  the  settlement  receipt  for  that  sum  to  be  signed  by 

itself,  and  it  is  not  sufficient  to  show  her,  which  would  operate  as  a  release, 

that  errors  may  grow  out  of  the  fact  which  was  signed  by  her  and  returned 

that  a  judgment  has  been  entered  nunc  to  him,  the  money  being  paid. 

pro  tunc  or  otherwise  subsequent  to  In   Mock   v.   Steele,  34  Ala.   198,  a 

the  settlement.    Seals  v.  Weldon,  (Ala.  settlement  was  set  aside  for  fraud  on 

1899)  25  So.  Rep.  1021.  a  showing  that  the  administrator  had 

1.  Clyce  V.  Anderson,  49  Mo.  37.  obtained  a  credit  to  which  he  was  not 

It   is   well  settled   that  if  fraud  be  entitled,    by   representing   to  the  dis- 

sbown  in  a  settlement,  either  by  actual  tributees  that  it  was  correct,  and   by 

and  direct  proof  or  by  such  an  array  stating  facts  and  circumstances  which 

of  circumstances  as  will  fairly  author-  if  true  demonstrated   its  correctness, 

ize   a  chancellor    to   infer  intentional  and  that  the  distributees,  being  igno- 

fraud,  relief    will   be  readily  granted,  rant  of  the  facts,  trusted  his  representa- 

Dyer  v,  Jacoway,  42  Ark.  186.  tions  and  refrained  from  objecting  to 

Iignry  Besnlting  from  Fraud.  —  Al-  the  allowance  of  the  credit, 
though  an  administrator's  credits  may  False  Seport  of  Sale.  —  Where  an  ad- 
be  fraudulent  in  law.  still,  if  there  be  ministrator  reports  the  sale  of  assets  at 
no  actual  fraud,  equity  cannot  inter-  a  certain  price,  whereas  there  has  been 
fere  until  there  has  been  injury  also,  no  sale  in  fact,  the  final  settlement 
Trimble  v.  James,  40  Ark.  393.  may  be  set  aside  in  equity.    Schweitzer 

Colloiion  Between   Administrator  and  v.  Bonn,  55  N.  J.  Eq.  107. 

Partief  Interested.  —  In  an  early  case  in  Hisappropriation  of  Fundi.  —  A  settle* 
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rendition  or  procurement  of  the  judgment,  and  it  is  not  sufficient 
merely  to  show  fraud  in  proceedings  antecedent  thereto.* 

The  Xiitake  must  be  a  mistake  of  fact;  mistakes  of  law  furnish 
no  ground  for  setting  aside  a  settlement,* 

ment  will  be  sec  aside  for  fraud  where  his  ward's  testator,  with  the  payment 

the  administrator  has  applied  money  of  a  legacy  zhich  he  knows  has  been 

belonging  to  the  estate  to  the  purchase  adeemed,  a  judgment  of   the  County 

of  property  in  his  own  name  and  right.  Court  approving  his  report  may  be  im- 

Osborne  v,  Graham,  30  Ark.  66.  peached  in  equity.     Anderson  v,  An- 

Failurt  to  Aeooant  for  Assets —Omitting  derson,  178  111.  i6b. 

Proper  Charges.  —  A  suppression  of  as-  Cireumstanees  Held  Hot  to  Constitute 

sets  by  the  personal  representative  is  Fraud.  —  The  failure  of   the  adminis- 

a  sufficient  reason  for  surcharging  his  trator  to  file  an  inventory  of  the  per- 

account  after  the  close  of  the  admin-  sonal  assets,   where  an  appraisement 

istration.     Jefferson   v,  Edrington,   53  list  has  been   filed,  or  to  itemize  the 

Ark.  574.  notes  and  accounts,  does  not  constitute 

A  failure  by  the  personal  representa-  fraud  within  the  jurisdiction  of  equity, 

tive  to  charge  himself  wiih  or  account  unless  shown  to  result  in  a  loss  to  the 

for  property  belonging  to  the  decedent  eslate.    McLeod  v.  Griffis,  45  Ark.  505. 

which  has  come  into  his  hands,  and  The  action  of    the   personal    repre- 

which  he  held  at  the  time  of  making  sentative    in    charging  himself    with 

his  final  settlement,  constitutes  fraud  notes   before   he   has  collected    them 

for  which  the  final  settlement  may  be  does  not  constitute  fraud,  nor  is  it  the 

set  aside  in  equity.    Ringgold  e/.  Stone,  kind  of  mistake  which  will  authorize 

20  Ark.    536;    Stone  v.   Stillwell.    23  setting  aside  a  settlement.     Voorhees 

Ark.  444.  V.  Voorhees,  18  N.  J.  Eq.  223. 

Where  the  intestate  has  sold  prop-  The  action  of  an  executor  in  failing 

erty  during  his  lifetime  and  taken  notes  to  account  for  cattle  Inventoried  and 

therefor  payable  to  his  wife,  and  after  appraised  as  assets  of  the  estate,  and 

his  death  his  wife,  who  has  been  ap-  in  giving  such   property  to  the  widow 

pointed  administratrix,  receives  money  as  her  separate  property,  and  in  charg- 

on  such  notes,  but  farls  to  account  for  ing  commissions  on  an  uncollected  and 

it  as  assets,  the  final  settlement  may  worthless  note,  does  not  constitute  such 

be  set  aside.    Clark  v.  Shelton,  16  Ark.  fraud  as  will  authorize  a  review  of  the 

474.  final  settlement  of  the  estate  in  equity. 

If  an  administrator  fails  to  account  Dickson  v.  Hitt,  98  HI.  300. 

for    interest    collected     on     loans    of  1.  Watts    v,   Frazer,    80    Ala.    186; 

money   belonging   to   the  estate,   and  Seals   v,   Weldon,   (Ala.    1899)  25   So. 

conceals  from   the  court  and  the  heirs  Rep.  io2j;  Smith  v.  Hauger,  150  Mo. 

the  fact  that  he  has  collected  such  in-  437.     See  generally  article  Judgments, 

terest,  his  final  settlement  may  be  set  vol.  11,  p.  1180. 

aside  for  fraud.     Smiley  v.  Smiley,  80  It  is  only  upon  the  ground  that  there 

Mo.  44.  has  been  a  final  settlement  that  a  pro- 

If  the  sale  bill  returned  by  the  ad-  ceeding  in  equity  can  be  maintained 

ministrator  shows  that  the  property  of  to  set  the  settlement  aside  upon  the 

the  estate  has  been  sold  for  an  amount  ground  of  fraud,  and  therefore  where 

exceeding  its  appraised  value,  but  his  I  he  application  for  review  is  based  on 

settlement  only  charges  him  with  the  the    ground     that    the    administrator 

appraised  value  of  the  estate,  it  will  has  fraudulently  failed  and  refused  to 

be  set  aside  for  fraud.      Osborne   v,  publish  notice  of  final  settlement  equity 

Graham,  30  Ark.  66.  has  no  jurisdiction  to  interfere.    Under 

Improper  Credits.  —  It  is  a  fraud  on  such   circumstances   the    final    settle- 

the  estate  for  which  a  final  settlement  ment  of  the  estate  is  null,  and  the  ad 

will  be  set  aside,  for  the  administrator  ministration  of  the  estate  is  still  open, 

to  take  a  credit  to  which  he  is  not  en-  and   the  complainants  have  an   ade- 

titled  in  any  view  of  the  case.     Morrow  quate  remedy  at  law.     Lenox  v.  Har- 

V.    Allison,   39   Ala.    70;    Jacoway   v.  rison,  88  Mo.  491. 

Dyer,  50  Ark.  217;  Houts  t/.  Shepherd,  8.  Weinerth    v.  Trendley.    39    Mo. 

79  Mo.  141.  App.  333.     In  this  case  an  application 

Thus  where  a  guardian  has  credited  was  made  to  set  aside  the  final  settle- 

hinself,   as  executor  of  the  estate  of  ment    of   the  estate    on    the    ground 
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(o)  Partiof  to  BUI.  —  Suits  in  equity  to  open  and  set  aside  settle- 
ments may  be  brought  by  heirs  of  the  decedent,*  by  distributees  • 
or  creditors  of  the  estate,'  or  other  parties  interested  therein.* 

If  the  only  object  of  the  suit  is  to  set  aside  the  settlement  it 
should  be  brought  against  the  personal  representative  alone,*  but 

if  further  relief  is  sought  in  the  same  proceeding  all  other  parties 
interested  must  be  joined  as  defendants.*     If  an  administrator 

that  the  administrator,  who  was  also  a  that  state  for  an  accounting  and  settle- 
creditor  of  the  estate,  had,  through  a  ment,  and  the  legatees  and  devisees 
misconception  of  the  law,  believed  that  need  not  be  made  parties  to  such  bill, 
the  homestead  belonged  to  the  widow  Hall  v.  Pegram.  85  Ala.  522. 
of  the  decedent  in  fee,  and  therefore  An  Administiator  do  Bonis  Hon  is  not 
had  made  his  final  settlement  without  a  party  interested  in  the  distribution 
procuring  a  sale  of  the  homestead,  but  of  the  estate  within  the  meaning  uf  ihe 
since  it  appeared  that  his  action  was  Tfxas  statute  authorizing  parties  in- 
noi  due  to  any  conduct  or  act  of  those  teresied  to  surcharge  and  falsify  the 
entitled  to  the  homestead,  it  was  held  accounts  of  an  administrator  by  a 
that  equity  could  not  grant  relief.  See  proper  proceeding  instituted  in  the  Dis- 
also  article  Mistake,  vol.  14,  p.  35.  trict  Court  of  the  county  where  the 
Where  executors  have  filed  a  final  succession  was  opened,  and  therefore 
account  and  charged  themselves  with  he  cannot  institute  a  suit  for  this  pur- 
a  certain  amount,  the  fact  that  a  part  pose.  Johnson  v.  Hogan,  37  Tex.  77; 
of  the  amount  so  charged  consists  of  McDonald  v.  Alford,  32  Tex.  35. 
securities  which  they  then  supposed  to  A  Surety  on  a  Note  Given  by  an  Ad- 
be  good,  but  which  they  have  since  miniitrator  in  his  individual  capacity, 
failed  to  collect,  is  not  a  mistake  for  who  has  been  obliged  to  pay  the  note 
which  the  settlement  will  be  opened  in  on  default  by  the  maker,  cannot  main- 
equity  six  years  thereafter.  Beatty  v,  tain  a  suit  to  set  aside  the  final  settle- 
Cory  Universalist  Soc,  39  N.  J.  £q.  ment  of  the  administrator.  Voshage 
452.  V,  Voshage,  45  Mo.  App.  172;  Crowley 

1.  Starrett  v.  Keating,  6r   111.  App.  v.  McCrary,  45  Mo.  App,  350. 

189;  Ponton  V,  Bellows,  22  Tex.  681.  Demurrer  for  Want  of  Parties  —  Amend- 

2.  Mock  f'.  Steele,  34  Ala.  198;  Mor-  ment.  —  Where  a  bill  to  correct  cr 
row  V.  Allison,  39  Ala.  70;  Johnson  v,  falsify  a  final  settlement  is  brought  by 
Hogan,  37  Tex«  77.  the  personal  representative  all  parties 

Heirs  and  distributees  of  the  estate  interested  in  the  settlement  of  the  ad- 

of  a  father  or  mother  cannot  maintain  ministration  account  should  be  made 

a  suit  to  surcharge  the  accounts  of  the  parties  thereto,  and  if  the  bill  is  de- 

administratof   of    their   grandfather's  fective    in    this    respect    a    demurrer 

estate.     Such  suit  should  be  brought  thereto   will    be  sustained,   but    with 

by  the  distributees  of  the  grandfather's  leave  to  the  plaintiff  to  amend.     Van 

estate,  or,  after  the  death  of  such  dis-  Winkle  v.  Blackford,  33  W.  Va.  573. 

tributees,  by  their  personal  represen. a-  5.  Heitkamp  v,  Biedenstetn,  3  Mo. 

tives.      Hordage    v.    Hordage,   (Ark.  App.  450. 

1886)  I  S.  W.  Rep.  707.  In  a  suit  brought  by  an  heir  of  the 

Joinder  of  Distributees.  —  Where  the  decedent  against  a  former  administra- 
suit  is  brought  by  one  distributee  of  the  tor  of  the  estate  to  set  aside  a  settle- 
estate  all  the  other  distributees  should  ment  it  is  improper  to  join  as  defendant 
be  made  parties,  either  as  plaintiffs  or  an  administrator  d^  bonis  non  who  has 
defendants,  to  avoid  a  multiplicity  of  been  appointed  on  the  resignation  of 
suits  and  to  enable  the  court  to  make  a  the  regular  administrator,  where  it 
complete  and  binding  decree.  Picot  appears  that  all  the  acts  of  maladmin- 
V,  Bates,  39  Mo.  292.  istratlon  and  malfeasance  alleged  were 

3.  Johnson  v,  Hogan,  37  Tex.  77;  committed  solely  by  the  administrator, 
Clark  V,  Shelton,  16  Ark.  474.  and  that  the  administrator  de  bonis  non 

4.  Jotinson  v.  Hogan,  37  Tex.  77;  was  in  no  wise  responsible  therefor. 
McDonald  v.  Alford,  32  Tex.  35.  Kerrin  v.  Roberson,  49  Mo.  252. 

A  Domieiliary  Exeontor  in  a  Foreign  6.  Heitkamp  v,  Biedenstein,  3  Mo. 

Btato  may  maintain  a  bill  in  Alabama  App.  450;  Ponton  v.  Bellows,  22  Tex. 

against  an  AQcHlfiry  administrator  in  681. 
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dies  pending  a  suit  against  him  to  set  aside  his  final  settlement 
such  suit  may  be  revived  against  his  personal  representatives.* 

(d)  Time  of  iBBtitnting  Suit  -—  In  GonoraL  —  In  the  absence  of  statu- 
tory limitation  there  is  no  fixed  time  within  which  a  suit  in  equity 

to  open  or  set  aside  a  settlement  must  be  instituted.  The  prac- 
tice in  this  regard  will  depend  upon  the  particular  circumstances 
of  each  case,  but  the  right  to  relief  may  be  waived  by  unreason- 
able delay.* 

Snreties  on  Bond  of  Personal  Bepre-  said  that  heirs  seeking  relief  against 

sentative. —  In  Arkansas  ih^sMrtxies  on  fraud  in  the  settlement  of  an  estate 

the  bond  of  the  personal  representative  must  be  vigilant  and  prompt  anri  must 

may  properly  be  joined  with  him  as  de-  act  without  unnecessary  delay  after  the 

fendants  to  the  bill.     Osborne  v.  Gra-  discovery  of  the  fraud;  but  under  the 

ham,  30  Ark.  66;  Reinhardt  v,  Gartrell.  particular  circumstances  of  the  case  at 

33  Ark.  727;  Crouch  v.  Edwards,  52  bar  the  court  consented  to  open  the 

Ark.  499.     And  in  Texas  the  same  rule  settlement  although  the  suit  was  not 

prevails.     Ponton  v.  Bellows,  22  Tex.  instituted  until  six  years  after  the  es- 

681.  tate  had  been  settled  and  the  adminis- 

In  Michigan^  however,  it  has   been  trator  discharged, 
held  improper  to  join  the  sureties  of       Yarions  Periods  of  Delay  Held  Fatal  — 

the  administrator  as  parties  defendant  Three  Years.  —  In  Bradley  v,  Bradley, 

where  the  proceeding  is  based  entirely  83  Va.  75,  the  court  refused  to  review 

upon  the  alleged  fraudulent  acts  of  the  a  decree  confirming  a  setUement  after 

administrator  and  it  is  not  alleged  that  the  lapse  of  three  years, 
the  sureties  were  conversant  with  such         Six  Years.  —  In  Beatty  v.  Cory  Uni- 

acts  or  negligent  in  not  knowing  of  versalist  Soc.,  39  K.  J.  £q.  452,  it  was 

'them.     Grady   v,   Hughes,    80   Mich,  held  that  executors  could  not  obtain 

184.  relief  in  equity  against  a  final  account- 

Pirtles  Named  in  Bill  but  Hot  Served  ing  which   they  had  filed    six   years 

with  ProooM.  —  On  a  bill  to  surcharge  before,   especially   since    it    appeared 

and    falsify    an     executor's    account,  that  the  errors  against  which  the  com- 

where  the  legatees  as  well  as  the  ex-  plainants  demanded  relief  were  due  to 

ecuior  are  made  parties  defendant,  if  their  own  negligence, 
the  plaintiff  directs  that  the  cause  be        Eight  Years,  —  In  Barrow  v.  Barrow, 

set  for  hearing  after  the  executor  has  38  La.  Ann.  645,  a  delay  of  eight  years 

answered,    but     before     the    process  in  attacking  the  validity  of  a  will  and 

against  the  legatees  has  been  served,  the  settlement  of  the  executor  was  held 

and  the  cause  is  heard  on  the  merits,  to  be  fatal. 

he  cannot  object  to  the  want  of  proper         Ten  Years,  —  A  delay  for  nearly  ten 

parties  or  that  the  decision  was  prema-  years  after  the  confirmation  of  a  settle- 

ture.     Wyllie  v,  Venable,  4  Munf.  (Va.)  ment  is  fatal  to  a  suit  to  surcharge  and 

369.  falsify   the  account  where  ii   appears 

1.  Smiley  v,  Cockrell,  92  Mo.  105.  that  the  parties  interested  had  actual 

2.  Picot  9.  Bates,  39  Mo.  292;  Child's  knowledge  of    the  settlement  at  the 
Appeal,  23  N.  H.  225.  time  when  it  was  made,  and  that  im- 

Before  Death  of  Party  Sought  to  Be  portant  papers  touching  the  matter  of 

Charged. — '*  Equity  views  with  disfavor  the  accounting  have  been  lost  in  the 

suits  that  are  brought  after  the  death  meantime.      Bland  v.  Stewart,  35  W. 

of  the  party  whose  estate  is  sought  to  Va.  518. 

be  charged,  where  the  fraud  alleged  is  Twelve  Years,  —  Where  the  admin- 
known  before,  and  suit  might  have  istration  account  has  been  settled  by 
been  brought  during  the  lifetime  of  the  commissioners  appointed  by  the  court 
party  acquainted  with  the  whole  busi-  it  will  not  be  opened  for  any  alleged 
ness,  but  without  reason  or  excuse  such  mistakes  or  errbrs  in  distributing  the 
suit  is  delayed  till  after  his  death."  property  after  the  expiration  of  twelve 
Per  Sherwood,  J.,  in  Lenox  v,  Har-  years  from  the  time  when  the  supposed 
rison,  88  Mo.  491.  errors  or  mistakes  were  discovered. 

Delay  of  Six  Yean  Ezenied.  —  In  Star-  Burton  v,  Dickinson,  3  Yerg.  (Tenn.) 

rett  V.  Keating,  61  111.  App.  189,  it  was  112. 
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atatatory  Unltatloii.  —  In  a  few  of  the  states,  however,  the  time 
within  which  the  suit  may  be  instituted  is  limited  by  statute.^ 

Altar  Afflrmanoa  on  Appaal.  —  In  West  Virginia  it  has  been  held  that 
the  affirmance,  on  appeal  to  the  Circuit  Court,  of  a  decree  of  the 
County  Court  made  on  an  ex  parte  settlement  of  an  adminis- 
trator's accounts  does  not  constitute  a  bar  to  a  bill  in  chancery 
by  the  administrator  to  correct  or  falsify  the  accounts.* 

Bolts  b7  Peraona  nndar  Bisabilitiaa.  —  Persons  under  a  disability,  such 
as  infancy  or  coverture,  at  the  time  when  the  settlement  is  made 
may  obtain  relief  by  applying  promptly  as  soon  as  the  disability 
is  removed.' 

(a)  Plaadiaga  —  Avamianto  of  Bm  —  In  Oanaral.  —  A  bill  in  equity  to 
open  or  set  aside  a  final  settlement  must  set  forth  the  grounds  by 

Fifteen    Years,  —  Where   the  settle-  or  thirty   years   by   the   complainant, 

meat  appears  to  have  been  voluntarily  and  after  the  complainant  had  been  of 

and  intelligently  made  it  will  not  be  age  for  twelve  or  thirteen  years,  was 

opened  on  the  ground  that  it  was  ad-  not  to  be  tolerated, 

vantageoas  to  the  executor  and  preju-  1.  In  Alabama  a  bill  in  chancery  to 

dicial  to  the  legatee,  after  it  has  been  correct  an  -error  of  law  or  fact  in  the 

acquiesced  in  for  fifteen  years.    Pinson  settlement  of  an  estate  before  the  pro- 

V.  Packett,  35  S.  Car.  178.  bate  court   must  be  filed  within  two 

Sixteen  Years.  —  In  Ridenour  v,  Kel-  years  after  the  final  settlement  thereof, 

ler,  2  Gill  (Md.)  134,  under  the  circum-  Civ.  Code  Ala.,  §  805;  Ansley  v.  King, 

stances  of  the  case,  a  delay  of  sixteen  35  Ala.  278. 

years  was  held  to  be  fatal.    And  in  In  Hortii  Carolina  actions  to  impeach 

Gibboney  v,  Kent,  82  Va.  383,  it  was  final -settlements  are  governed  by  so 

held  that  a  bill  filed  by  heirs  and  dis-  tioo  158  of    the    code,    and    must    be 

tributees  to  surcharge  and  falsify  an  brought  within  ten  years  from  the  fil- 

executor'aaccount  eighteen  years  after  ing    and    auditing    of    the    accounts, 

the  executor's  first  settlement  and  six-  Woody  v.  Brooks,  102  N.  Car.  334. 

teen  years  after  bis  final  settlement  In  Texas  a  petition  to  revise  a  settle- 

was  too  late.  ment  of  the  accounts  of  the  adminis- 

Srvrff/!r^»  Kmrj.  —  A  bill  to  surcharge  trator  must  be  filed  within  two  years 

and  falsify  an  ex  parte  settlement  filed  from  the  action  of  the  probate  court, 

twenty-five  years  after  the  death  of  the  Dunson  v.  Payne,  44  Tex.  539. 

administrator    whose    acts    are    com-  2.  Van   Winkle  v,   Blackford,  33  W. 

plained  of,  and  seventeen  years  after  Va.  573. 

the  accounts  have  been  closed  by  sub-  8.  Riley  v.  Norman,  39  Ark.  158. 

sequent    administrators,   is    too    late.  In  Alabama   the  limitations  of  the 

especially  where   it  appears  that   the  code  do  not  extend  to  infants  or  per- 

complainants   were   cognizant  of    the  sons  of  unsound  mind,  but  such  per- 

acts  complained  of  at  the  time  when  sons  are  allowed  two  years  after  the 

they  took  place.     Green  v,  Thompson,  termination  of  their  respective  disabili- 

84  Va.  376.  ties,  but  in  no  case  to  exceed  twenty 

Twenty  Years,  —  In  Benham  v,  Tay-  years.     Civ.  Code  Ala.,  §  806. 

lor,   5   How.  (U.  S.)  233,   it   was  held  Where  Two  or  More  Persons  Join  as 

that  under  the  laws  of  Alabama  a  very  Complainants  in  a  bill  to  correct  errors 

strong  case  of  fraud  or  of  clear  acci-  of  law  or  fact  in  a  decree  rendered  by 

dent  or  mistake   must   be    proved   in  the  probate  court  on  final  accounting, 

order  to  reopen  and  revise  the  accounts  such  bill   must   be   dismissed  if  it  is 

of  an  executor  after  the  lapse  of  twenty  barred  as  to  any  one  of  the  complain- 

years  and   the    death  of    the  parties  ants  by  the  statutory  limitation;  and 

concerned.  this  is  so  even  though  the  other  com- 

In  Skinner  V.  Skinner,  I  J.  J.  Marsh,  plainants  were  infants  at  the  time 
(Ky.)  594,  it  was  held  that  a  bill  to  when  the  decree  was  made,  and  there- 
question  the  acts  of  administrators  or  fore  within  the  exception  contained  in 
executors  after  a  settlement  in  the  Civ.  Code  Ala.,  §  806.  Hutton  v. 
County  Court  acquiesced  in  for  twenty  Williams.  60  Ala.  107. 
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virtue  of  which  it  is  claimed  that  the  complainant  is  entitled  to 
relief.*  If  fraud  is  alleged  the  particular  facts  in  which  it  con- 
sists must  be  stated,  since  it  is  not  in  itself  a  fact  which  can  be 
charged  in  general  terms;  '  likewise  where  errors  are  charged  the 
bill  must  minutely  and  particularly  specify  the  items  which  are 
claimed  to  be  erroneous ;  ^  and  it  is  also  necessary  to  show  that 
th2  complainant  has  suffered  injury  by  reason  of  the  fraud  or 
error  of  which  complaint  is  made.* 

Ezome  for  Delay.  —  Where  the  suit  is  instituted  after  the  lapse  of 
considerable  time  the  bill  should  allege  facts  constituting  a  suffi- 
cient excuse  for  the  delay.* 

Kegativlng  Fault  or  Neglect.  —  Under  the  Alabama  statute  the  bill 
must  negative  all  fault  or  neglect  on  the  part  of  the  complainant.* 

1.  In  Anderson  v.  Fox,  2  Hen.  &  M.  changed  by  filing  an  amended  petition 

(V^a.)  245,  the  court  said:  "  The  party  asking  for  a  setting  aside  of  the  admin- 

who  wishes  to  open  an  executor's  ac-  islrator's  hnal  settlement.     Phillips  v. 

count  (which   has  been  returned  and  Broughion,  30  Mo.  App.  148. 

audited   bv  commissioners  appointed  2.  Ringgold  v.  Stone,  20  Ark.  526; 

by  the  court  which  granted  the  probate  Stone  v.  Stillwell,  23  Ark.  444;  Mock 

of  the   will)   by   a   bill   in   equity,    in  v.   Pleasants,  34  Ark.  63:    McLeod  v, 

order    to    surcharge    and    falsify   the  Griffis,  51  Ark.   i;  Barrow  v.  Barrow, 

account  so  audited   and   admitted  to  38  La.  Ann.  645;  Badger  v.  Badger,  2 

record,  ought  in  his  bill  to  suggest  the  Cliff.  (U.  S.)  137. 

grounds  upon  which  he  means  to  sur-  8.  Duckworth  v.  Duckworth,  35  Ala. 

charge  or  falsify  the  account  and  call  70;  Seals  v.  Weldon,  (Ala.  1899)  25  So. 

for  the  inventory,  appraisement,  and  Rep.  1021;  Quinn  v,  Stockton,  2  Litt. 

account  of  sales  of  the  estate,  together  (Ky.)343;  Dodson  v.  Dodson,  6  Heisk. 

with  the  vouchers  in  the  hands  of  the  (Tenn.)  no;  Green  z/.   Thompson,  84 

executor.     And  in  case  of  any  fraud,  Va.  376;  Radford  v.  Fowlkes,  85  Va. 

concealment,  or  diminution  in  the  in-  820. 

ventory  or  in  the  accounts  rendered  he  4.  Massey  v,  Modawell,  73  Ala.  421; 

ought  to  suggest  the  same  in  his  bill  Crowley  v.   McCreary,    45   Mo.   App. 

and  seek  a  discovery;  or  if  any  fraud  350. 

or  malpractice  shall  have  been  com-  6.  Hordage  v,  Hordage,  (Ark.  1886) 

mitted,  or  so  supposed,  in  the  payment  i  S.  W.  Rep.  707. 

of  debts  or  the  settlement  of  accounts.  If  the  complainant  seeks  to  avoid  the 

or  in  the  conduct  of  the  sales,  these  effect  of  lapse  of  time  on  the  ground 

things   ought    also  to  be  specifically  of  concealed  fraud  he  must   set  forth 

charged  in  the  bill,  that  the  executor  with  particularity  when  and  by  what 

may  discover  the  same  by  his  answer."  means  the  fraud  was   discovered.     A 

In  Texas  a  petition  under  the  statute  bill  which  alleges  that  fraudulent  acts 

to  revise  a  settlement  must  contain  the  have  been  committed  more  than  thirty 

substance  of  the  matters  which  it  is  years  previous  to  the  institution  of  the 

sought  to  correct,  and  must  distinctly  suit,   and  avers  that  such  acts   were 

show  the  character  in  which  the  plain-  unknown  to  the  complainant  until  five 

tiff  brings  suit.     Dunson  v.  Payne,  44  years  previous  to  that  time,  but  which 

Tex.  539.  does  not  show  that  the  fraudulent  acts 

A  Bill  Cannot  Be  Framed  in  the  Alter-  were  in  any  manner  concealed,  is  in- 

native,  r'ther  to  set  aside  a  settlement  sufficient.     Badger  v.  Badger,  2  Cliff, 

on  th :  ^f:nind  of  fraud  or  to  correct  (U.  S.)  137. 

errors  of  law  or  fact  therein.     Watts  v,  6.  Robertson  v.  Walker,  51  Ala.  484; 

Frazer,  80  Ala.   186;  Seals  v.  Weldon,  Otis  v.  Dargan,  53  Ala.  178;  Boswell 

(All.  1899)25  So.  Rep.  1021.  V,  Townsend,  57  Ala.  308;  Humphreys 

Amendment— Changing  Cause  of  Action,  v.  Burleson,  72  Ala.  i;  Lyne  v.  Wann, 

—  Upon  the  sustaining  of  a  demurrer  72  Ala.  43;  Stoudenmire  v.  De  Batde-. 

to  an  original  petition  in  the  nature  of  laben,  72  Ala.  300;  Cawthorn  v,  Jones, 

an  action  at  law  on  an  administrator's  73  Ala.  82;  Vincent  v,  Martin,  79  Ala. 

bond,  the  cause   of  action  cannot  be  540;  Watts  r.  Frazer,  80  Ala.  186. 
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The  Answer.  —  Where  the  bill  makes  certain  items  of  the  settle- 
ment subjects  of  special  surcharge  and  calls  on  the  defendant  to 
account  therefor,  an  answer  is  responsive  although  it  contains 
affirmative  allegations  setting  forth  the  account  in  detail.^ 

(f)  Evidence  under  Pleadings.  —  As  a  general  rule  the  burden  of 
proving  the  fraud  or  mistake  alleged  is  upon  the  complainant ;  * 
and  where  the  proof  does  not  sustain  the  specifications  of  the  bill 
and  the  answer  of  the  defendant  discloses  nothing  improper  the 
bill  will  be  dismissed.' 

(g)  Selief  Granted  —  Distinction  Between  Opening  Settlement  and  Surcharging 
or  Falsifying  Account.  —  If  fraud  is  shown  to  exist  the  settlement 
will  be  opened,  but  if  errors  or  mistakes  only  are  proven  leave 
will  be  given  to  the  complainant  to  surcharge  or  falsify  the 
account,*  the  distinction  between  these  two  methods  of  correc- 
tion consisting  in  this,  that  when  a  settlement  is  opened  the 
whole  account  is  thrown  open  for  review,  and  there  must  be  an 
account  de  navOy  but  when  an  account  is  surcharged  or  falsified 
certain  items  are  added  thereto  or  stricken  therefrom,  and  as  to 

1.  Bell  V,  Moon,  79  Va.  341.  in  favor  of  his  intestate,  the  burden  of 

2.  Stone  v,  Stillwell,  23  Ark.  444;  proof  is  shifted,  and  it  becomes  neces- 
Moore  v.  Felkel,  7  Fla.  44;  Shorter  z/.  sary  for  the  defendant  to  prove  the 
Hargroves,  11  Ga.  658;  Walker  v,  purchase  alleged  in  hi j  answer.  Stone 
Wootten,  18  Ga.  119;   Raison  cr.   Wil-  v.  Still  well,  23  Ark.  444. 

liams,  (Ky.  1897)  42  S.  W.  Rep.  1108;  8.  Wyllie  v.  Venable.  4  Munf.  (Va.) 

Mitchell   V.    Mitchell,   3  Md.   Ch.    71;  369;  Radford  ».  Fowlkes,  85  Va.  820. 

Lippincott  v.  Becbtold,  54  N.  J.  Eq.  407;  Yarianoe  Between  Pleading  and  Proof. 

Moflfdt  V.  Moffat,  (Supm.  Ct.  Gen.  T.)  —  In   Cowan   v.  Jones,   27   Ala.   317, 

3  How.  Pr.  N.  S.  (N.  V.)  156;  Alvis  v,  where  the  bill  sought  to  impeach  a  de- 

Oglesby,   87   Tenn.    172;  Wimbish   v,  cree  of  ahe  probate  court  on  the  ground 

Rawlins.  76  Va.  48.  of  fraud,  and  the  answer  denied  all 

SzoeptionB  to  Bale.  —  In  a  bill  to  open  fraud,   but  admitted  an  error  or  mis- 

a  Slated  account  the  burden  of  proof  is  take,  it  was  held  that  the  complainant 

always   upon    the    complainant;     but  could    not    have   a  decree   unless  he 

where  the  defendant  is  the  guardian  of  amended  his  bill. 

a  minor  as  well  as  executor  of  the  de-  Error  Appearing  on  Paoe  of  Aooonnt.  — 

cedent  his  settlements  in  the  probate  On  a  bill  to  surcharge  and  falsify  an 

office  will  not  generally  be  regarded  as  executor's  account,  although  the  com- 

"  accounts  stated,"  and  the  burden  of  plainant  is  held   to  a  specification  of 

proof    will    be   upon    him   to  sustain  items  of  surcharge  and    falsification, 

the  items  contained  therein.     Moore  z^.  yet  it  is  also  competent  for   him   to 

Felkel,  7  Fla.  44.  show   that  the    account   is  erroneous 

Where  the  fraud  charged  consists  upon  its  face,  and  without  controvert- 
in  the  failure  of  the  administrator  to  ing  the  items  themselves  to  show  that 
account  for  money  and  property  recov-  they  have  been  so  arranged  as  to  pro- 
ered  by  a  decree,  which  the  adminis-  duce  results  injurious  to  him.  Garrett 
tr%tor  alleges  in  his  answer  that  he  v,  Carr,  3  Leigh  (Va.)  407. 
purchased  of  the  intestate  in  his  life-  4.  Cowanz/.  Jones,  27  Ala.  317;  Dyer 
time,  and  it  is  proven  that  the.suit  was  v.  Jacoway,  42  Ark.  186;  Shorter  c. 
brought  by  the  intestate  in  his  life-  Hargroves,  11  Ga.  658;  Schweitzer  v. 
time,  that  the  decree  was  obtained  be-  Bonn.  55  N.  J.  Eq.  107. 
fore  his  death  and  in  his  favor,  that  the  Where  no  errors  have  been  proved 
defendant  became  his  administrator  an  order  for  a  new  account  which  dis- 
and  made  himself  a  parly  to  the  decree  regards  the  original  settlement  and  di- 
as  such,  and  that,  as  administrator,  he  rects  an  account  de  novo  is  erroneous. 
has  recovered  the  fruits  of  the  decree  Alvis  v,  Oglesby,  87  Tenn.  172. 
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Other  items  the  original  account  is  not  disturbed.*  As  to  mat- 
ters of  surcharge  and  falsification,  equity,  having  taken  jurisdic- 
tion of  a  suit,  will  retain  it  f  jr  the  purpose  of  affording  full  and 
complete  relief,*  but  after  a  settlement  has  been  set  aside  the 
power  of  the  court  of  equity  ceases,  and  the  case  should  be  sent 
back  to  the  probate  court,  which  thereupon  becomes  repossessed 
of  jurisdiction  for  the  purpose  of  making  a  new  settlement  and  of 
deciding  all  further  issues  which  may  arise  in  the  course  of 
administration.' 

(h)  Costs.  —  An  executor  who  fails  in  a  suit  which  he  has  insti- 
tuted to  obtain  relief  from  his  final  account  may  be  held  liable 
for  costs,  and  this  although  his  bill  also  asks  incidentally  for  a 
construction  of  the  will.* 

c.  Settlements  Out  of  Court.  —  In  New  Hampshire  it  has 

been  held  that  settlements  made  out  of  court  between  the  per- 
sonal representative  and  the  heirs  of  the  decedent  are  not  con- 
clusive upon  the  parties  interested  in  the  estate,  and  simply 
constitute  evidence  for  the  consideration  of  the  court  in  deciding 
whether  a  further  settlement  shall  be  ordered ;  *  but  by  the 
weight  of  authority  such  settlements  are  conclusive  until 
impeached  in  equity  upon  the  ground  of  fraud,  misrepresenta- 
tion, concealment,  or  mistake  of  fact.* 

1.  Cowan  V,  Jones,  27  Ala.  317.  item,  because  it  was  not  mentioned  in 

2.  Speed  v.  Nelson,  8  B.  Mon.  (Ky.)    the  bill,  was  properly  overruled.     Mc- 
499.  Guire  v,  Wright,  18  W.  Va.  507,  citing^ 

Belief  Granted  to  Bespondent.  —  Where  Shugart  v,  Thompson,  10  Leigh  (Va.) 

a  court  of  equity  undertakes  to  correct  452;  Chapman  v.  Shepherd,  24  Giatt. 

an  administrator's  settlement  it   will  (Va).  377. 

relieve  him  of  improper  charges  made  8.  Shegogg  v,  Perkins,  34  Ark.  117; 

against  himself  as  well  as  charge  him  Hankins  v,  Layne,  48  Ark.  544;  Green 

with  omitted  liabilities  and  correct  im-  t'.  Creighton,   10  Smed.  &   M.  (Miss.) 

proper  credits.     Trimble  v,  James,  40  159;  Neylans  v,  Burge,  14  Smed.  &  M 

Ark.  393.  (Miss.)  201;  Searles  v,  Scott,  14  Smed. 

Beferenoe  to  Commissioner.  —  Where  a  &  M.  (Miss.)  94;  Byerly  v.  Donlin,  72 

bill  was  filed  to  surcharge  and  falsify  Mo.  270;    Ferguson  v.  Carson,  9  Mo. 

an  administrator's    account,   and   the  App.  497. 

cause  was  referred  to  a  commissioner  If  further  proceedings  in  the  ad- 
for  the  purpose  of  having  the  account  ministration  are  necessary  they  should 
corrected,  it  was  discovered  before  the  be  had  in  the  probate  court;  but  if 
commissioner  that  the  administrator  there  is  no  such  necessity  (as  where 
had  failed  to  charge  himself  with  an  the  assets  have  all  been  collected  and 
Item  properly  chargeable  against  him.  the  debts  ascertained,  and  nothing  rc- 
The  bill  did  not  notice  such  item,  but  mains  but  to  fix  the  liability  of  fhe 
there  was  a  thorough  investigation  be-  personal  representative  and  his  sure- 
fore  the  commissioner  of  the  fact  ties  and  the  rights  of  persons  interested 
whether  such  item  was  properly  in  the  estate  and  to  make  adjustment 
chargeable  against  the  administrator,  on  equitable  principles)  the  cause 
The  administrator  took  evidence  tend-  should  be  retained  in  chancery  for 
ing  to  show  that  he  was  not  chargeable  completion.  Reiohardt  9.  Gartrell,  33 
with  the  item,  and  did  not  complain  Ark.  727. 

of  surprise,  nor  insist  upon  any  speci-  4.  Beatty  v.  Cory  Universalist  Soc., 

fication  in  writing,  nor  claim  the  bene-  39  N.  J.  £q.  452. 

fit  of  an  explanation  -by  affidavit  or  5.  Clarke  v.  Clay,  31  N.  H.  393. 

answer.     It  was  held  that  an  exception  6.  Matter  of  Wagner,  119  N.  Y.  28; 

to  the  report  charging  him  with  such  Matter  of  Pruyn,  76  Hun  (N.  Y.)  128, 
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8.  Appeal  and  Brror  — /z.  Appealable  Orders  and  Decrees. 
—  The  statutory  provisions  for  appeals  from  orders  or  decrees 
in  accounting  proceedings  are  usually  confined,  either  expressly 
or  by  construction,  to  final  orders  or  decrees,*  or  to  orders  or 
decrees  aflecting  a  substantial  right  •  or  working  irreparable 
injury.*  Thus  an  order  settling  the  account,*  or  disallowing  the 
final  account,^  or  denying  a  petition  to  compel  an  accounting,* 
or  fixing  the  amount  of  an  executor's  commissions/   or  directing 

affirmed  141  N.  Y.  544;  lames  v.  Mat-  Maryland,  —  Hesson  v.   Hesson,   14 

ihevrs,  5  Ired.  Eq.  (M.  Car.)  28:  Piatt  Md.  8. 

V,  Longwortht  27  Ohio  St.  159:  Bar-  Massachusetts,  —  Wiggin  v,  Swett,  6 

ber's  Esute,  14a  Pa.  St.  476;  Murre!  Met.  (Mass.)  194. 

V.  Murrel,  2  Strobb.  Eq.  (S.  Car.)  148;  Michigan,  —  Showers  v,  Morrill,  41 

Keitt  V,  AndrewB,  4  Rich.  Eq.  (S.  Car.)  Mich.    700,   holding  that    the    appeal 

349.  must  be  taken  from  the  entire  order, 

1.  California,  — In  re  Rose,  80  Cal.  and  not  from  a  disallowance  of  panic- 
166;  Matter  of  Latz,  67  Cal.  457.  alar  items. 

/»</mim.  —  Thiebaad   v.  Da  four,  57  Mississippi. — McDonald  v,  McDon- 

Ind.  598.  aid.  68  Miss.  689. 

Kansas.  —  Matter  of  Bigge,  52  Kan.  Missouri.  —  Seymours.  Seymour,  67 

184.  Mo.  303;  Branson  v,  Branson   102  Mo. 

Maryland.  —  Barton  v.  Higgins,  41  613. 

Md.  539.  Montana.  —  In  re  Dewar,  10  Mont. 

Massachusetts.  —  Cook  v.  Horton,  129  422. 

Mass.  527.  New    York. — Brown    v,    Evans,   34 

Michigan, — Walker    v.     Hull,     35  Barb.    (N.    Y.)    594;     Matter  of  Van 

Mich.  488.  Houten,  18  N.  Y.  App.  Div.  301. 

Mississippi.  —  Prewett  v.  Crump,  23  Pennsylvania,  —  Sierrett's  Appeal,  2 

Miss.  574;  Wiggle  v.  Owen,  43  Miss,  P.  &  W.  (Pa.)  424. 

158.  Prematore  Appeal.  —  An  appeal  taken 

New  York,  ^  In  re  Post,  (Supm.  Ct.  before  the  entry  of   the  order  in  the 

Gen.  T.)  19  N.  Y.  Supp.  18.  minute  book  of  the  court  is  premature 

Pennsylvania.  —  Walker's    Estate,  3  and  must  be  dismissed.     In  re  Rose, 

Rawle  (Pa.)  243;    Long's  Estate,   t68  72  Cal.  577. 

Pa.  St.  341;  Eckfeldt's  Appeal,  13  Pa.  In  Kentaoky  an  order  confirming  a 

St.  171;  Light's  Appeal,  22  Pa.  St.  445;  settlement  where  no  writterrexceptions 

Palethorp's    Estate,   160   Pa.  St.    316;  are   filed   is   not  conclusi\re  upon  the 

Mitchell's  Appeal,  60  Pa.  St.  502.  parties  or  the  court,  and  is  not  appeal 

Vermont.  —  Adams  t^.  Adams,  21  Vt.  able.     Turley  v.  Barnes,  (Ky.  1898)44 

162.  S.  W.  Rep.  446;  Scott  V.  Kennedy,  12 

2.  Matter  of  Burnett,  (Supm.  Ct.  B.  Mon.  (Ky.)  515:  Stanberry  v,  Rob- 
Gen.  T.)  15  N.  Y.  St.  Rep.  116;  Matter  inson,  (Ky.  1S94)  27  S.  W.  Rep.  973. 
of  Gilbert,  104  N.  Y.  200,  holding  ap-  Order  Without  Jurisdiotion.  —  An  order 
pealable,  however,  an  order  of  the  sur-  showing  on  iis  face  that  the  court  had 
rogate  requiring  from  the  adminis-  no  jurisdiction  to  make  it  is  not  ap- 
irator  a  further  account  of  assets  pealable.  Hays^^  Cockrell,4i  Ala.  75. 
which,  against  his  denial,  were  ad-  6.  Rostel  v.  Morat,  19  Oregon  181. 
judged  to  be  in  his  hands.  See  also  In  re  Dewar,  10  Mont.  422. 

8.  State  V,  Judge,  32  La.  Ann.  300;        6.  Matter  of  Merritt,  35  N.  Y.  App. 

Carriere's    Succession,    34    La.    Ann.  Div.   337,    which   was  an  application 

1056.  made   under  Code  Civ.    Pro.    N.    Y., 

4.  California.  —  In  re  Couts,  87  Cal.  §   2727,    the  appellate  court   holding, 

480;  Matter  of  Stott,  52  Cal.  403;  In  re  however,  that  the  order  would  not  be 

Delaney,  no  Cal.  563;  In  re  Bullard,  disturbed  except  from  an  abuse  of  dis- 

114  Cal.  462.  cretion. 

Illinois.  —  Morgan  v,  Morgan.  83  111.        7.  Anderson  v.  Berry,  15  N.  J.  Eq. 

196:  Millard  v,  Harris.  119  111.  185.  232.     See     also    Matter    of    Sour,    17 

Kentucky,  —  Clark  v,  Lusk,   i   Met.  Wash.  675;    Comer  v,  Ross,   100  Ga. 

(Ky.)  447.  652. 
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the  administrator  to  pay  a  fee  to  counsel  for  minor  or  nonresident 
heirs,  ^  has  been  held  to  be  appealable.  But  an  order  passing 
annual  or  intermediate  accounts,*  or  refusing  to  proceed  with  a 
settlement,'  or  an  order  resting  wholly  in  the  discretion  of  the 
court, ^  has  been  held  not  appealable. 

b.  Who  May  Appeal.  —  Any  person  "  aggrieved"  by  the 
order  or  decree  is  the  language  of  most  of  the  statutes  defining 
an  appealable  interest,  and  in  legal  acceptation  a  party  is 
aggrieved  only  when  the  action  of  the  court  operates  on  his 
rights  of  property  or  bears  directly  on  his  interests.*  On  the 
other  hand,  any  one  whose  rights  may  be  affected  or  whose 
interests  may  be  concluded  by  the  order  or  decree  is  entitled  to 
appeal,*  and  the  right  of  appeal  is  not  confined  to  those  who 

1.  Leach  v.  Pierce,  93  CaL  627.  peal  from  a  decree  disallowing  bis  ac- 

2.  Thompson  v.  Hunt,  22  Ala.  517;  count,  or  he  may  file  another  which 
Duke  V,  Duke,  26  Ala.  673;  Wood  z^.  shall  meet  the  objections  of  the  court. 
Wood,  51  Ind.  141;  Goodwin  v.  Good-  Rostel  v.  Morat,  19  Oregon  181;  WiU 
win,  48  Ind.   584;  North  v.   Priest,  81  bur  v.  Wilbur,  17  Wash.  683. 

Mo.  561;  Barnes  v.  Rees,  43  Mo.  App.  A  Coezeentor  and  Legatee  may  appeal 
295;  Baker  v.  Schoeneman,  41  Mo.  394;  in  either  capacity  from  an  order  pass- 
Light's  Appeal,  22  Pa.  St.  445.  ing  the  separate  account  of  the  other 

3.  Shadden  v.  Sterling,  23  Ala.  518,  executor  in  which  the  latter  is  allowed 
holding  that  the  remedy  was  by  man-  a  large  claim  against  the  estate.  Hes- 
damus.     See  also  Ex  p,  Jones,  i  Ala.  son  v.  Hesson,  14  Md.  8. 

15.     Contra  where  the  refusal  to  pro-  An  Adminiitrator  de  Bonia  Hon  may 

ceed  is  the  result  of  sustaining  a  de-  appeal  from   the  allowance  of  the  ac- 

murrer  to  the  petition  for  accounting,  count  of  his  predecessor  in  the  trust, 

Howard  v.  Howard,  26  Ala.  682.  Pierce  v.  Gould,  143  Mass.  235:  Wig- 

4.  Moore  v.  Raggi,  32  N.  J.  Eq.  273,  gin  v,  Swett,  6  Met.  (Mass.)  194;  or 
holding  that  no  appeal  lies  from  a  de-  from  a  disallowance  of  that  account 
termination  of  the  court  as  to  whether  in  a  settlement  with  the  administrator 
an  administrator's  account  shall  be  re-  de  bonis  non^  Shortridge  v.  Easley.  10 
statec^     See  also  Cooley  v,  Vansyckle,  Ala.  520. 

14  N.  J.  Eq.  496.  Snretlei  on    tlie  Adminlrtratlon  Bond 

0.  Paine   v,   Goodwin,    56  Me.  411;  may  appeal  from  a  decree  injuriously 

Deeriug  z'.  Adams,  34Me.  41;  Labar  v.  affecting    the     principal.       Garber    v. 

Nichols,  23  Mich.  310;  In  re  Burdick,  Com.,  7  Pa.  St.  265. 

112  Cal.  387;  Hughes  v.  Smith,  59  N.  Hein or  Hezt  of  Kin  may  appeal  from 

H.  311;  Matter  of  Worthington,  141  N.  the  allowance  of  an  executor's  account 

Y.  9.     See  also  Matter  of  Hodgman,  in  case  of  partial  intestacy,  Smith  9. 

II  K.  Y.  App.  Div.  344.  Haynes,  iii  Mass.  346;  but  not  where 

A  Claimant  under  a  Gift  Cansa  Hortis  the  entire   estate  is  devised   to  other 

cannot  be  divested  of  his  title  by  any  parties,  Labar  v.  Nichols,  23  Mich.  310. 

order  of  the  probate  court,  and  there-  A  Besidnary  Legatee  may  appeal  from 

fore  cannot  appeal.     Lewis  t/.  Bolitho,  a  decree  settling  the  executor's  account 

6  Gray  (Mass.)  137.  which  affects  the  residuary  fund  to  his 

A  Bistiibntee  of  a  Deoeaied  Legatee  prejudice.     Matterof  Danforth,66  Mo. 

cannot  appeal  from  a  decree  allowing  App.  586.     G>m//ir<^  Ma thes  v.  Bennett, 

the  executor's  account;    such  appeal  21  N.  H.  188. 

should  be  taken  by  the  personal  rep-  Party  Interested  in  Beal  Eftate.  —  One 

resentative  of  the   legatee.     Downing  who  has   a  life  estate   in    land    upon 

V.  Porter,  9  Mass.  386.  certain   contingencies   and   conditions 

6.  Bryant   v,   Allen.   6   N.    H.    116;  named  in  the  decedent's  will  may  ap- 

Parker  v.  Gwynn,  4  Md.  423;  Matter  peal  from  the  allowance  of  an  account 

of  Mower,  48   Mich.  441;    Triplett  v.  which  will  necessitate  a  sale  of  the  real 

Jameson,  2  Munf.  (Va.)  242.  estate.     Paine  v.  Goodwin,  56  Me.  41 1. • 

The  Ezeeator  or  Adminiitrator  may  ap-  See  also  for  cases  similar  in  principle 
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would  have  been  parties  to  the  proceeding  if  it  had  been  a  suit 
at  common   law   or  in   equity,    but   extends   to  others  whose 
pecuniary  interests  are  affected.* 
c.  Review  AND  Judgment  on  Appeal  —  EeTiow  on  Appeal. — 

On  appeal  from  an  order  on  final  settlement  the  hearing  is  usually 
de  novo,  and  the  appellate  court  may  review  every  item  in  the 
settlement,*  unless  the  appeal  is  taken  from  the  order  as  applied 
to  particular  items  '  or  the  scope  of  the  appeal  is  limited  by  the 
reasons  of  appeal.*  But  the  court  will  not  act  upon  matters  not 
embraced  in  the  order  or  decree  appealed  from.*  The  appellate 
court  will  not  interfere  with  the  exercise  of  the  discretion  of  the 
probate  court  in  the  allowance  of  compensation  to  the  executor 
or  administrator,  except  in  a  case  of  manifest  abuse.* 

Judgment.  —  The  judgment  of  the  appellate  court  should  settle 
and  determine  the  matters  contested  on  the  appeal,  and  its 
determination  should  be  certified  to  the  probate  court  for  action 
upon  the  basis  of  the  judgment.^ 

ZV.  D18TBIBUTIOH  TO  Legatees,  Distbibutees,  JLbxba,  abd 
Devisees  —  1,  Necessity  of  Obtaining  Order  of  Coort.  —  In  most  of 
the  states  the  statute  makes  it  the  duty  of  the  probate  court  to 
order  distribution  to  legatees  and  distributees  of  the  balance 
found  in  the  hands  of  the  executor  or  administrator  upon  his 

Bryant  v,  AUen,  6  N.  H.  Ii6;  Blastow  Smith,  35  N.  H.  48,  holding  that  the 

V.  Hardy,  83  Me.  28,  an  appeal  by  a  appellant  is  limited  by  his  reasons  of 

grantee  of  real  estate  from  the  residu-  appeal,  but  that  the  appellee  is  not 

ary  devisee.  thus  limited,  on  which  point  see  also 

i.  Pierce  v.  Gould,  143  Mass.  234;  Caswrell  v.   Hill,  47  N.  H.  407;  Sim- 

Sturlevant  v,  Tallman,  27  Me.  82.     See  mons  v.  Goodell,  63  N.  H.  460,  Harris 

also    Collier     c.    Slaughter,   22     Ala.  v.  Harris,  153  Mass.  439. 

671.  6.  Sturtevant  v.  Tallman,  27  Me.  78; 

8.  Matter  of  Boolhe,  38  Mo.  App.  Jones  v.  Chase,  55  N.  H.  234;  Cowdea 
456;  Clayton  v,  Wardell,  2  Bradf.  (N.  r.  Jacobson,  165  Mass.  241;  Matter  of 
Y.)  I.  See  also  Clark  r.  Clark,  21  Vt.  Mayer,  84  Hun  (N.  Y.)  539. 
490.  6.  Sanderson  v.  Sander&on,  20  Fla. 
"  Stview  by  Hew  York  Court  of  Appeal!.  292;  Askew  z/.  Hudgens,  99  111.  468; 
—  As  to  the  scope  of  review  by  the  Exp.  Hodge,  6  Ind.  App.  487;  Wilson 
Court  of  Appeals  of  New  York  on  ap-  v.  Wilson,  3  Gill  &  J.  (Md.)  20;  Handy 
peals  from  the  Supreme  Court  in  cases  v.  Collins,  60  Md.  229;  Matter  of 
originating  in  the  Surrogate's  Court  Mower,  48  Mich.  441;  Powell  v.  Bur- 
see  Matter  of  Sprague,  125  N.  Y.  732;  rus,  35  Miss.  605;  Satterwhite  e^.  Little- 
Robinson  V.  Raynor,  28  N.  Y.  494;  field,  13  Smed.  &  M.  (Miss.)  302; 
Hancox  v.  Meeker,  95  N.  Y.  528;  Anderson  v.  Berry,  15  N.  J.  Eq.  232. 
Schenck  v.  Dart,  22  N.  Y.  420.  7.  Williams  v.  Cubage,  36  Ark.  307; 

8.  Elder  v.  Whittemore,  51  111.  App.  Hall  ?/.  Grovier,  25  Mich.  428;  Branson 
662;  Millard  v.  Harris,  119  111.  185;  v,  Branson,  102  Mo.  C18.  See  also 
Morgan  t/.  Morgan,  83  111.  196;  Curts  Morgan  v.  Andariese,  i  Bradf.  (N.  Y.) 
V.  Brooks,  71  111.  125;  Wilkinson  v.  133;  Matter  of  Rose,  66  Cal.  241;  Hen- 
Ward,  42  111.  App.  541.  See  also  Ste-  ning  v,  Eldridge,  146  111.  305;  Clayton 
venson  v.  Philips,  8  N.  J.  Eq.  593.  v.  Wardell,  2  Bradf.  (N.  Y.)  i.     But 

4.  Murphy  v.  Walker,  131  Mass.  341;  compare  Schenck  v.  Dart,  22  N.  Y.  420, 

Boynton  z/.  Dyer,  18  Pick.  (Mass.)  i;  holding  that  the  Supreme  Court  may 

Mathes  v,    Bennett,   21    N.    H.    xSS;  make  a  final  judgment  without  remit- 

French  v.  Currier,  47  N.  H.  88;  Dodge  ting  the  case  to  the  surrogate  for  an* 

V,  Stickney,  60  N.  H.  461;  Twitchell  t/.  other  hearing. 
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accounting,^  and  the  only  way  in  which  the  personal  representa- 
tive can  effectually  protect  himself  is  by  obtaining  a  decree  for 
payment  of  legacies  or  distributive  shares  and  distributing  the 
estate  in  accordance  therewith.*  But  where  legatees  ordistrib- 
utees  are  known  and  their  shares  are  undisputed,  and  the  claims 
of  creditors  are  satisfied,  it  is  a  common  practice  to  distribute 
without  an  order  of  court,  the  personal  representative  thereby 
taking  the  risk  of  paying  the  right  amount  to  the  right  parties.* 
And  if  all  the  distributees  are  of  age  and  capable  of  acting  for 
themselves,  the  final  distribution  may  be  made  without  an  order 
of  court  where  all  the  parties  in  interest  consent  to  it.^ 

2.  At  What  Stage  of  Proceedings  —  Partui  Distribution.  —  Orders 
for  partial  payments  to  legatees  or  distributees  are  often  made, 
independently  of  statutory  authority,  when  the  rights  of  creditors 
are  satisfied.*     The    probate    court  is  commonly  authorized  by 

1.  See  infra^  XV.  9.  a.  General  lease  to  the  administrator  on  such  a 
Requisites.  distribution    is  sufficient  for  his   dis- 

2.  McPaxton  v,  Dickson,  15  Arlc.  41;  charge  on  his  final  seitleraenl.*'  See 
Davenport  v.  Richards,  16  Conn.  319;  also  McCaa  v,  Woolf,  42  Ala.  389. 
Boales  v,  Ferguson,  55  Neb.  565;  6.  Welch  v.  Adams,  152  Mass.  74, 
Hanscom  v.  Marston,  82  Me.  295,  hold-  where  the  poiver  to  make  such  orders 
ing  that  payments  without  order  are  was  evidently  regarded  as  inherent  In 
"  purely  personal  and  unofficial;  "  the  court.  And  in  Clement  v.  Brain- 
Williams  V.  Cushing,  34  Me.  370;  ard,  46  Conn.  181,  the  court  said: 
Shriver  v.  State,  65  Md.  278;  Wilson  "  Where,  as  suggested  in  this  case,  the 
7'.  McCarty,  55  Md.  277;  Hoffman  v.  estate  is  ample,  and  final  distribution 
Hoffman,  88  Md.  60;  Palmer  v.  Whit-  is  likely  to  be  delayed,  while  parties 
ney,  166  Mass.  306;  Defriez  v.  Coffin,  stand  in  pressing  need  of  their  por- 
155  Mass.  203;  Lowry  V.  McMillan,  35  tions,  it  is  not  unusual  for  courts  of 
Miss.  147;  Quinn  7/  Moss,  12  Smed.  &  probate  to  decree  a  partial  distribution. 
M.  (Miss.)  365;  White's  Estate,  2  Pa.  This  might  have  been  done  here,  either 
Dist.  214.  as  to  principal  or  income,  and  doabt* 

The  Allowanoe  of  a  Final  Acconnt  is  less  would  have  been  done  on  applica- 

not  a  decree  of  distribution  nor  the  tion   to  that  court.'*     In   Reynolds  v. 

legal  equivalent  thereof.     McCrea  v.  People.  55  111.  328,  aV<r</ with  approval 

Haraszthy,  51  Cal.  146.  in  Hubbard  v.  Rankin,  71  111.  ug,  it 

3.  Donaldson  v,  Raborg,  28  Md.  35;  was  held  that  a  statute  providing  that 
Alexander  v.  Leakin,  72  Md.  204;  "all  executors  and  administrators  shall 
Biays  v.  Roberts,  68  Md.  510;  Palmer  exhibit  accounts  of  their  administra- 
f.  Whitney,  166  Mass.  306;  Ordinary  V.  tion  for  settlement  *  ♦  *  at  the  first 
Smith,  15  N.  J.  L.  loi;  Waldsmiih  term  which  shall  happen  after  the  ez- 
V.  Waldsmith,  2  Ohio  168;  Deardorff's  piration  of  one  year  after  the  date  of 
Appeal,  6  Watts  (Pa.)  161.  the  letters,"  did  not  preclude  the  pro- 

The  payment  of  a  legacy  or  distribu-  bate  court  from  the  exercise  of  power 

tive  share  without  an  order  of  court  is  to  compel   an   earlier  exhibit  and    to 

valid  as  between  the  personal  repre-  enforce   the    payment   of   distributive 

sentativeand  the  legatee  or  distributee  shares  and  legacies  before  the  expira- 

to   whom    it  is   made,    but   not  as  to  tion   of   the   year.     See  also  Dyer    v. 

others  having  paramount  rights  in  the  Carr,  18  Mo.  246.     Compare  Schmidt  v. 

premises.     McPaxton    v.   Dickson,   15  Stark,  61   Minn.  91,   where  the  court 

Ark.  41.     See  also  Blake    :;.   People,  said   that  in   Minnesota  "  the  probate 

161  111.  74;  Deardorff's  Appeal.  6  Watts  code  neither  authorizes  nor  provides 

(Pa.)  161;  Com.  z/.  Shipman,  (Pa.  1886)  for  an  assignment  of  any  part  of  the 

3  Cent.   Rep.  257;  Lay  v.   Lay,   10  S.  estate  of  a  deceased  person  until  after 

Car.  208;  In  re  Scott,  36  Vt.  297.  the  estate   is   fully  administered.     It 

4.  Avery  v,  Avery,  47  Ala.  508,  contemplates  but  one  decree  of  distri- 
where  the  court  said  that  "  their  re-  bution. 
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statute  to  order  payment  of  particular  legacies  or  partial  distri- 
bution in  advance  of  the  final  accounting  and  distribution,  where 
it  can  be  done  consistently  with  the  rights  of  all  parties 
interested.^ 

1.  It  seems  that  the  statutory  provi-  legatee  or  distributee  for  payment  of 

sions  exclude  the  exercise  of  any  in-  his  legacy  or  distributive  share  at  any 

herent   power  in   the  court   to  order  time  after  one  year  has  expired  since 

partial  distribution.     Johnston  v.  Fort,  letters  were  granted.     The  same  sec- 

30  Ala.  78,  where  the  court  said  that  lion  requires  a  dismissal  of  the  petition 

the  right  of  a  legatee  or  distributee  to  *'  (i)  where  the  executor  or  adminis- 

proceed   in  the  probate  court  for  the  trator  files  a  written  answer,  duly  veri- 

recovery  of  his  legacy  or  distributive  fied.  setting  forth  facts  which  show  that 

share  before  final  settlement'*  is  purely  it  is  doubtful  whether  the  petitioner's 

statutory.**     And  in   Matter  of  Sheid,  claim  is  valid  and  legal,  and  denying 

122  Cal.  528,  it  was  held  that  the  juris-  its  validity  or  legality  absolutely  or  on 

diction  of  the  court  to  order  a  dlstrihu-  information  and    belief;    (2)  where  it 

tion  can  be  acquired  only  by  a  sub-  is  not  proved  to  the  satisfaction  of  the 

stantial   observance   of   the    statutory  surrogate  (hat  there  is  money  or  other 

provisions  on  the  subject.     See   also  personal  property  of  the  estate  appii- 

In  re  Letellier,  74  Cal.  311.  cable  to  the  payment  or  satisfaction  of 

Constmetion  of  Statutes.  —  For  cases  the  petitioner's  claim,  and  which  may 

deci  Jing  whether  the  estate  was  or  was  be  so  applied  without  injuriously  af- 

not  in  such  a  condition  as  to  warrant  a  fecting  the  rights  of  others  entitled  to 

partial  distribution   within  the   terms  priority  or  equality  of  payment  or  sat- 

of  various  statutes,  see  Williamson  v.  isfaction." 

Mason,  18  Ala.  87;  Sankey  v.  Elsberry,  For  cases  holding  the  answer  sufii- 

10  Ala.  455;    In  re  Crocker,  105  Cal.  cient  to  require  a  dismissal  of  the  peti- 

368;  In  re  Painter,  115  Cal.  635,  hold-  tion    under    subdivision    i    as    above 

ing   that    the   probate    court     should  quoted,  see  Fiestert^.  Shepard,  92  N.  Y. 

"  proceed  with  the  greatest  caution;  "  251;  Hurlbut  v.  Durant,  88  N.  Y.  121; 

In  re  Welch,  (Cal.   1895)  41  Pac.  Rep.  Matter  of  Hammond,  92  Hun  (N.  Y.) 

79E;    Matter  of    Dunne,   65  Cal.  378;  478;  Matter  of  Young  Men's  Christian 

Sterrett  v.  National  Safe  Deposit,  etc.,  Assoc,  22  N.  Y.  App.  Div.  325;  In  re 

Co.,  ioApp.Cas.(D.C.)  131;  Cropper  V.  Phalen,  (Supm.  Ct.   Gen.   T.)  6  N.  Y. 

McLane,  6App.  Cas  (D.  C.)  119;  Sher-  Supp.  252;  Matter  of  Stevens,  (Surro- 

man  v.  Saylor,  36  III.  App.  356;  Curts  gate  Ct.)  20  Misc.  (N.  Y.)  157;  Matter 

V.  Brooks,  71  111.  125;  Fickle  z/.  Snepp,  of  McClouth,  (Surrogate  Ct.)  9  Misc. 

97  Ind.  289;  Lilly  v.  Siahl,  5  Ind.  447;  (N.  Y.)  385;  Matter  of  Mansfield,  (Sur- 

Grant  v,  Spann,  33   Miss.  134;  Ander-  rogate  Ct.)  7  Misc.  (N.  Y.)  383;  Cuth- 

son  V.  Gregg    44  Miss.  170;    Dyer  v.  bert  v.  Jacobson,  2  Dem.  (N.  Y.)  134.; 

Carr,    18   Mo.   246;   In  re  Phillips,  18  Smith  v,   Murray,  i   Dem.  (N.  Y.)  34; 

Mont.  311;  Neal's  Estate,  14  W.  N.  C.  Mumford  v.  Coddington,  i   Dem.  (N. 

(Pa.)  258;  Han  best's  Estate,  12  Phila.  Y.)    27;     Matter    of    Hedding   M.    E. 

(Pa.)  31,  34  Leg.  Int.  (Pa.)  373:  Gaul's  Church,  35  Hun  (N.  Y.)  315. 

Estate,  II  Phila.  (Pa.)  18,  32  Leg.  Int.  For  cases  holding  the  answer  insuffi- 

(Pa.)  50;    Gable's  Appeal,  40  Pa.  St.  cient  to  require  dismissal,  see  In  re 

231.  Congregational  Church,   etc.,   (Supm. 

In  California  it  was  held,  upon  con-  Ct.  Gen.  T.)  13  N.  Y.  Supp.  140;  Mat- 
struction  of  various  statutory  provi-  ter  of  Macaulay,  94  N.  Y.  574;  Ken- 
sions,  that  the  court  had  no  jurisdiction  nagh  v.  McColgan,  (Supm.  Ct.  Gen. 
of  a  petition  for  distribution  filed  by  T.)4  N.  Y.  Supp.  230;  Riley's  Estate, 
a  distributee  before  the  expiration  of  a  (Surrogate  C(.)  4  Misc.  (N.  Y.)  338; 
year  from  the  granting  of  administra-  Matter  of  Selling,  5  Dem.  (N.  Y.)  225; 
tion  and  before  the  final  settlement,  Susz  ».  Forst»  4  Dem.  (N.  Y.)  346;  Mat- 
but  after  the  filing  of  a  final  account,  ter  of  Alexander,  83  Hun  (N.  Y.)  147; 
unless  the  petition  for  distribution  was  Brown  v.  Phelps,  48  Hun  (N.  Y.)  219. 
filed  **  with  *'  the  final  account.  Mat-  See  also  the  cases  cited  supra^  p.  965,  as 
ter  of  Sheid.  122  Cal.  528.  to  the  sufficiency  of  answers  to  require 

In  t^ew  York,  Code  Civ.  Pro.,  §2722  the   dismissal  of  an  application  by  a 

(former  sections  2717  and  2718  consoli-  creditor  under  the  same  section  of  the 

dated),    provides   for  a   petition  by   a  code. 
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Final  Biatribution.  —  A  full  accounting  is  necessary  before  a  com- 
plete distribution  can  be  made;  a  final  distribution  comes  after 
the  final  settlement  of  the  administration  account,*  and  the  stat- 
utes almost  invariably  make  express  provision  therefor. 

3.  Who  May  Apply  for  Distribution  —  Application  for  Partial  Distribu- 
tion. —  A  special  application  for  the  payment  of  a  legacy  or  for 
partial  distribution  is  usually  made  by  a  particular  legatee  or  dis- 
tributee,* but  in  some  states  the  statute  expressly  authorizes  or 
directs  the  personal  representative  to  obtain  an  order  for  partial 
distribution  when  he  finds  himself  in  possession  of  funds  not 
needed  for  the  payment  of  debts.* 

Application  for  Final  Distribntion  may  be  made  b}*  the  personal  repre- 
sentative *  or  by  any  party  interested,*  and  such  is  generally  the 
language  of  the  statutes.® 

The  Aasignee  of  a  Legatee  or  Distribntee  cannot  usually  petition  in  his 
own  name  for  payment  of  the  assigned  legacy  or  distributive 
share, ^  but  is  sometimes  authorized  by  express  statute  to  do  so.** 

The  Next  of  Kin  of  a  Deeeated  Legatee  or  Distribntee  cannot  maintain  a 

For  cases  where  the  proof  required  sentative  to  apply  to  the  court,  within 

by  subdivision  2  as  above  quoted  was  a  reasonable  time  after  the  settlement 

held  insufficient,  see  Matter  of  Brew-  of  his  account,  for  an  order  of  distribu- 

ster,  I  Connoly  (N.  Y.)  172;  Baylis  r.  tion  of  the  property  remaining  in  his 

Swartwout,  4  Redf.  (N.  Y.)  395.  hands.     Probate  Ct.  v.  Carr,  20  R.  I. 

1.  Browne  v,    Doolittle,    151    Mass.  592;    Warren  v.  Powers,  5  Conn.  383; 

596.  Sanford  v.  Thorp,  45  Conn.  241;  l3av- 

3.  See  the  statutory  provisions  in  the  enport  v.  Richards,  16  Conn.  310; 
various  states.  Rowland    v,    Isaacs,    15    Conn.    115, 

Where  a  Widow  Dissents  firom  Her  Hns-  where  it  was  said  that  '*  it  is  not  usual 

band's  WiU  she  cannot  obtain  an  order  for  our  courts  of    probate    to    make 

for  payment  of  her  distributive  share  orders  in  relation  to  the  settlement  of 

before  final  settlement,  under  a  statute  an    estate    unless   requested    by    the 

providing    for  partial  distribution  on  proper  person." 

the  application  of  a  "  legatee  "  or  **  in  6.  '*  The  order  for  disttibutioa  may 
cases  of  intestacy  *  *  *  on  the  ap-  be  made  at  the  instance  of  the  admin* 
plication  of  any  person  entitled  to  dis-  istrator  or  of  any  one  of  the  dis- 
tribution." Johnston  v.  Fort,  30  Ala.  tributees."  Sayre  ».  Sayre,  16  N,  J. 
78.     See  also  In  re  Foley,  (Nev.  1898)  Eq.  510. 

51  Pac.  Rep.  834.     Nor  in  such  a  case  6.  Where  the  Statute  Is  Silent  as  to  the 

can  the  sole  distributee  and  heir  at  law  persons  by  whom  the  application  may 

obtain  an  order  for  distribution  to  him-  i}e  made,  it  is  immaterial  whether  the 

self.     McAllisters.  Thompson,  32  Ala.  petition  is  filed  by  the  administrator  or 

497.  by  the  distributees.      Kabors   v.    Mc- 

An  Ezeontor  is  not  entitled  to  a  decree  iCay,  27  Miss.  799. 

for  partial  distribution  under  a  statute  7.  Tilden  v.  Dows,  3  Dem.  (N.  Y.) 

providing  for  petition  by  legatees  or  240;  Matter  of  Brewster,  i  Connoly  (N. 

distributees,  but  not  mentioning   the  Y.)  172;  Peyser  v.  Wendt,  2  Dem.  (N. 

personal  representative.     In  re  Letel-  Y.)  221,   which    were  applications  for 

Her,  74  Cal.  311.  payment  of  legacies  under  Code  Civ, 

Several  Legatees  or  Distribntees  Hay  Pro.  N.  Y.,  §§  2717-27x8.  now  §  2722. 

Join   in   the  application.     Harrison  v.  See  also  infra^  XV.  9.  b.  Distribution  to 

Meadors,  41  Ala.  274:  In  re  Crocker,  Assignees, 

105  Cal.  368;  Baker's  Appeal,  59  Pa.  Contra.  —  Graham  r.  Abercrombie,  8 

St.  313.  Ala.  552;  Smith  v.  Hall,  20  Ala.  777, 

8.  See  for  instance  Civ.  Code  Ala*  8.  See  In  re  Foley,  (Nev.   1898)  51 

bama,  §  259.  Pac.  Rep.  834,  quoting  the  Nevada  stai' 

4.  It  Is  the  Dnty  of  the  Personal  Bepre-  ute. 
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petition  for  the  legacy  or  distributive  share  of  the  decedent.* 

4.  Form  and  Contents  of  Application  —  Form  of  Application.  —  An 
application  by  **  petition  "  is  the  method  frequently  prescribed 
by  statute,*  and  adopted  where  the  statute  is  silent  as  to  the 
form  of  the  application,*  though  in  some  jurisdictions  a  written 
request  is  declared  to  be  unnecessary  and  not  generally  used.* 

Contento  of  Application.  —  The  petition  should  allege  the  existence 
of  the  facts  which  by  statute  entitle  the  petitioner  to  the  relief 
sought.*  It  should  also  state  the  names  and  residences  of  those 
parties  who  do  not  join  in  the  application  but  are  entitled 
to  notice  thereof,*  and  should  conclude  with  the  appropriate 
prayer.^ 

1.  Matter  of  Hodgman,  ii  N.  Y.  was  held  that  the  petition  should  recite 
App.  Div.  344.  And  see  generally  for  the  tenderof  a  refunding  bond  required 
analogous  oases  article  Legatees  and  by  statute  to  entitle  the  petitioner  to 
Distributees,  vol.  13,  p.  2.  an   order  of  distribution.      See    also 

2.  See  for  instance  Bowers  z^.  Les-  Richmond  f.  Delaj,  34  Miss.  83;  Cros- 
ier, 2  Heisk.  (Tenn.)  456,  quoting  the  by  v.  Covington,  24  Miss.  6ig.  But 
Tennessee  statute.  an  objection  for  a  defect  in  ihat  partic- 

For  General  Featurei  of  Petitioni  see  ular  cannot  be  first  raised  in  the  appel- 

articlc  Prtitions,  vol.  16,  p.  500.  late  court.     Hargroves  v.  Thompson, 

An  Affidavit  with  a  Notioe  of  Motion,  31  Miss.  211. 

the  affidavit  fully  stating  the  facts,  was  Misdescription  of  Petitioners.  —  A  peti- 

held  to  be  a  sulficient  **  petition  "  for  tion  filed  by  legatees  and  devisees  de- 

the  payment  of  a  legacy  as  prescribed  scribing  themselves  as  '*  heirs  at  law  " 

by  Code  Civ.  Pro.  New  York^  §  2722,  is  not  materially  defective,  since  the 

In  re  Dunscomb,  (Supm.  Ct.   Gen.  T.)  court  will  take  judicial  notice  of  their 

10  N.  Y.  Supp.  247.  rights  under  the  will.     In  re  Crocker, 

8.  See  French  v.  Davis,  38  Miss.  167,  105  Cal.  368. 

and  the  cases  cited  in  the  next  note  but  Jurisdiction  of  tlie  Estate.  —  It  is  un- 

one.  necessary  to   allege  the    facts   which 

4.  Walker  v,  Bradbury,  75  Me.  207.  give  to  the  court  jurisdiction  to  admin- 

In  Minnesota  "  pleadings  are  not  nee-  ister  upon  the  estate,  such  as  the  dom- 

essary,    but   all   applications  made  to  icil  of  the  decedent,   the  issuance  of 

the  court  orally  or  in  writing  are  em-  letters  of  administration,  etc.;    if  the 

bodied  in  its  records."'     Craigie  v.  J^c-  court  had  no  jurisdiction,  it  must  be 

Arthur,   4   Dill.   (U.   S.)    477,   a  case  shown  by  answer.     Chapell  v,  Shuee, 

removed  from  a  probate  court  to  the  iT7lnd.  481;  Hargroves  v.  Thompson, 

federal  circuit  court.  31  Miss.  211.     See  alsoQuinn  v.  Moss, 

6.  Johnston  v.  Fort,  30  Ala.  78;  Nor-  12  Smed.  &  M.  (Miss.)  365. 

wood  V.  Holliman,  27  Ark.  445;  Bay-  6.  Norwood   v.    Holliman,   27    Ark. 

liss  V.  Swartwout,  4  Redf.  (N.  Y.)  395.  445. 

See  also  French  v.  I3avis,  38  Miss.  167;  Description  of  Personal  Bepresentative. 

Benoit  v.  Brill,  7  Smed.  &  M.  (Miss.)  —  In  a  petition  for  a  legacy  against  an 

32;  Fickle  V,  Snepp,  97  Ind.  289;  Bil-  administrator  cum    iestamento  annexOy 

lingslea  z/.  Young,  33  Miss.  95;  Crosby  the   latter  is  sufficiently  described  as 

V.  Covington,  24  Miss.  619;  and   the  an  administrator.     Quinn  v.  Moss,  12 

substance  of  the  petitions  reported  in  Smed.  &  M.  (Miss.)  365. 

Neal  V,  Robertson,  55  Ark.  79;  Morris  7.  See  the  substance  of  the  prayer  as 

V.   Virden,    57   Ark.    232;    Chapell   r.  stated  in  Morris  z/.  Virden,  57  Ark.  232. 

Shuee,   117  Ind.  481;  Matter  of  Kitt-  A  Distribution    in    Kind    should    be 

son,  45  Minn.  197;  Packwood  v.  Elliott,  prayed  for  if  distribution  in  that  form 

43  Miss.  504;  Cole  V.  Leake,  27  Miss,  is  sought.     Hurley  v.  Hewett,  89  Me. 

767;    Elliott  V.   Wilson,  27  Mo.  App.  100,  holding,  however,  that  the  petition 

2t8,  and  Brown  v.  Wiley,  4  Wall.  (U.  was  sufficient  in  that  respect. 

S.)i65.  Mnltifarions  Prayer.  —  A  petition   by 

Averment  at  to  Refunding  Bond.  —  In  an  administrator  for  final  distribution 

Norwood  V.  Holliman,  27  Ark.  445,  it  should    not    include    averments    and 
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Yerlfloation  of  the  Petition  is  sometimes  required  by  statute  or  by 
the  court  in  its  discretion.* 

5.  Notice  of  ApplicatioiL  —  It  is  essential  to  the  validity  of  an 
order  or  decree  of  distribution  that  all  parties  entitle<?  to  share  in 
the  distribution  of  the  estate  ^  as  well  as  the  administrator  '  shall 
have  actual  or  constructive  notice  of  the  proceeding,  unless  notice 
is  waived  by  appearance.**  The  statutes  usually  prescribe  what 
notice  shall  be  given,  but  in  the  absence  of  such  provision  the 
court  must  order  reasonable  notice.*  Where  by  statute  the  final 
settlement  of  the  administration  account  and  the  distribution  of 
the  estate  constitute  one  proceeding,  the  notice  of  the  accounting 
suffices  for  both  purposes.* 

a  prayer  for  the  purpose  of  charging  a  Miss.  408;    Porter   v.  Porter,  7   How. 

distributee  with   property   of   the   de>  (Miss.)  106. 

cedent  which  came  into  his  possession  Missouri.  —  Lilly  v.  Menke,  126  Mo. 

in  a  foreign  state  and  compelling  him  190. 

to  account  therefor.     In  re  Cook,  77  New  Jersey.  —  Exion  w    Zule,  14  N. 

Cal.  220.  J.  £q.  501. 

A    petition   by   distributees    cannot  New    York.  —  Clock  v.  Chadeagoe, 

properly  ask  both  that  the  will  be  set  10  Hun  (N.  Y.)  97. 

aside  and  that  an  otdf'r  of  distribution  Tennessee.  —  Stewart    v.    Glenn,     3 

be    made.     Garner    v.    Lansford,    12  Heisk.  (Tenn.)  581. 

Smed.  ^  M.  (Miss.)  558.  Texas,  — Johns  v.  Northcutt,  49  Tex. 

1.  See  Matter  of  Macaulay,  94  N.  Y.  444. 

574,    holding   that   the  verification   in  Wisconsin,  —  Ruth  v.  Oberbrunner, 

that  case,  which  was  a  petition  for  the  40  Wis.  238;  Bresee  v.  Stiles,  22  Wis. 

payment  of  a  legacy  under  Code  Civ.  120;    Jones  v.   Roberts,   84  Wis.   465; 

Pro.  N.  Y.,  §  2722,  was  a  substantial  Leaven's  Estate,  65  Wis.  448. 

compliance  with  the  general  code  pro-  "  If  One  of  the  Distributees  Dies  before 

visions  relating  to  verification.     As  to  an  order  of  distribution  is  made,  his 

the  necessity  of  verification  of  petitions  personal  representative  is  a  necessary 

generally,  see   article  Petitions,   vol.  party,  and   no  order  can  be  ptopeily 

16,  p.  517;  and  as  to  the  sufficiency  of  made  unless  he  is  made  such."     Mor- 

verification,  see  generally  article  Veri-  ris  v.  Virden,  57  Ark.  236. 

FiCATiON.  3.  Porter  v.  Porter,  7  How.  (Miss.) 

2.  Alabama,  —  Harrison  v,  Harrison,  106;  Kerrigan  v.  Kerrigan,  2  Redf.  (N. 
9  Ala.  470.  Y.)  517 ;  Baker's  Appeal,  59  Pa.  St.  313. 

Arkansas.  —  Morris    v.     Virden,    57  4.  Smith  v.  Smith.  21  Ala.  761;  Crew 

Ark.  232;   Jamison  v.  Adler-Goldman  v.  Pratt,  119  Cal.  139. 

Commission  Co.,  59  Ark.  548;  Neal  v,  0.  Lamson    v.   Knowles,   170  Mass 

Robertson,   55  Ark.    79;    Norwood   v.  295,  holding  that  the  notice  directed  in 

Holliman,  27  Ark.  445.  that  case  was  not  reasonable;  Schaeff- 

Califomia.  —  /«  r^  Grider,  (Cal.  1889)  ner's  Appeal,  41    Wis.  260.     See   also 

21    Pac.    Rep.    532,    holding   that   the  Ruth  v.    Oberbrunner,    40  Wis.   238; 

decree  was  void  as  to  distributees  not  Lenehan  v.  Spaulding,  57  Vt.  115. 

served  with  process,  and  that  it  made  The  Orphans'  Court  "ought  to  exact 

no  difTerence  that  the  court  recited  in  all  that  the  nature  of  the  case  admits 

its  decree  that  notice  was  given  to  all  of  to  give  notice."    Purviancc  v.  Com., 

parties;  Abila  v.  Burnett,  33  Cal.  658.  17  S.  &  R.  (Pa.)  37. 

Illinois,  —  Long    v,    Thompson,    60  In  Adams  v.   Adams,  46  N.J.  Eq. 

111.  27.  304,  the  court  said  that  a  proceeding 

il/flrv/rt«</.— Cecil  V.  Cecil,  19  Md.  72.  for  distribution    commenced   by    one 

Massachusetts. — Lamson  v.  Knowles,  party   '*  must  bring   in  all  others   in- 

170  Mass.  295.  tcrested  as  parties,   which,  in  the  ab- 

Minnesota.  —  Wood    v.    Myrick,     16  sence  of  a  prescribed  notice,  can  only 

Minn.  494;  Greenwood  v,  Murray,  28  be  done  by  reasonable  actual  notice  to 

Minn.  120.  them." 

Mississippi,  —  Murff    v.    Frazier,   41  6.  Sayre  v.  Sayre,  16  N.  J.  Eq.  510; 
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Oi  Ilfladiiigs  to  PetitioiL  —  The  technical  rules  of  pleading  are 
not  enforced,  and  parties  opposing  the  petition  may  without 
formality  show  cause  in  any  intelligible  manner  why  a  decree  for 
distribution  should  not  be  made; '  and  it  is  not  proper  to  encum- 
ber the  record  with  cross-bills  or  other  unnecessary  pleadings.' 
Where,  however,  the  petition  is  insufficient  on  its  face,  objection 
is  very  generally  taken  by  demurrer,*  and  substantive  defenses 
are  frequently  presented  by  answer  or  plea,  in  conformity  with 
the  rules  of  pleading  in  chancery.* 

7.  Appointment  of  Onardian  ad  Litem  for  In&nt&  —  In  distribu- 
tion proceedings,  if  no  other  rule  of  practice  is  prescribed  by 
statute,  the  court  should  appoint  a  guardian  ad  litem  for  infant 
parties  where  there  is  no  general  guardian  or  where  he  fails  to 
attend.^  But  the  failure  to  appoint  a  guardian  a^///r;;f  cannot 
be  assigned  as  error  by  the  administrator  against  whom  a  decree 
is  rendered.* 

8.  Hearing  and  Determination  —  a.  In  General.  —  A  decree  of 

Extofi  V.  Zale,  14  N.  J.  Eq.  507.     See  to  the  entire  petition  should  be  over- 

also   Matter  of  Sheid,    122   Cal.   52B;  ruled  if  any  part  of  the  petition  is  good. 

Ex  p,  Pearce.  44  Ark.  509;    Harrison  Wells  v.  Mitchell,  39  Miss.  800.     On 

V.    Meadors.   41    Ala.    274,    overruling  which  point  see  generally  article  Dr- 

Brazeale  v.  Brazeale,  9  Ala.  491.  murrers  in  Chancery,  vol.  6,  p.  416. 

Distinotion  Between  Testate  and  Intes-  4.  Conner    v,    Hawkins,   8    Blackf. 

tateEstatee.  —  It  was  held  in  Adams  v.  (Ind.)  236;  Ricard  v.  Smith,  37  Miss. 

Adams,  46  N.  J.  Eq.  298,  that  an  order  644,   holding-   that  a  demurrer  to  an 

of  distribution  of  a  testate  estate,  the  answer    is    irregular,    and     that    the 

statute  prescribing  no  notice  of  the  pro-  remedy  for  insufficiency  in  the  answer 

ceeding  other  than   the  notice  of  the  is  by  filing  exceptions  thereto,  as   to 

settlement  of  the  executor's  account,  which  point  see  generally  article  De- 

was  noi   binding  upon  a  person  inter-  murrers  in  Chancery,  vol.  6,  p.  395; 

ested  in  the  estate  who  had  no  other  Robbins   v.    McMillan,    26   Miss.  434, 

notice  than  that  provided  by  statute —  holding  that  a  demurrer  to  a  plea  is 

distinguishing  the  case  from  that   of  improper,  on  which  point  see  generally 

a   distribution   of   an   intestate   estate  the  article  above  cited  and  at  the  same 

under  the  same  circumstances.  P&gc;  Quinn  v.  Moss,  12  Smed.  &  M. 

After  Abandonment  of  Accounting. —  (Miss.)  365;  Brown  v.  Wiley,  4  Wall. 

Upon  a  notice  for  final  settlement,  it  is  (U.  S.)  165. 

erroneous  to  decree  distribution  after  0.  Morgan  v,  Morgan,  35   Ala.  308; 

abandonment  of    the    proceeding   for  King  v.  Collins,  21  Ala.  363;  Smith  z/. 

settlement    without  further   notice   to  Smith,  21  Ala.  761.     See  also  Thomp- 

ihe  distributees.     Gardner  v.  Gardner,  son  v.  Ferryman,  45  Ala.  6iq;  Conwill 

42  Ala.  161.  V.  Conwill,  6e  Miss.  202. 

1.  French  v.  Davis,  38  Miss.  167;  As  to  the  appointment  of  guardians 
Mundy  %»,  Calvert,  40  Miss.  181.  See  a^/i/^m  in  proceedings  for  settlement  of 
also  Anderson  v,  Gregg,  44  Miss.  170;  the  administration  account,  see  supra^ 
Bowers  v.  Lester,  2  Heisk.  (Tenn.)  p.  1040;  in  proceedings  to  obtain  an 
45^*  order  of  sale  of  lands  of  the  decedent, 

2.  French  v,  Davis,  38  Miss.  167.  see  supra^  p.  894;  and  as  to  the  effect 
8.  Demurrers  were  filed  in  the  foU    of  a  failure  to  make  such  appointment 

lowing  cases:  Norwood  v,  HoUiman,  in  probate  or  administration  proceed- 

27  Ark.  445;  Packwood   v.   Elliott.  43  ings  involving  the  rights  of  infants,  see 

Miss.  504;  Young  z^.  Ross,  31  Miss.  556,  generally  articles  Infants,  vol.  10,  p. 

on  the  ground  that  the  petition  was  630;  Probate  and  Contest  of  Wills, 

premature;    Cole   v,    Leake,  27    Miss.  vol.  16,  p.  1028. 

767*  6.  Kavanaugh  v.  Thompson,  16  Ala. 

Demvrer   Too  Broad.  —  A  demurrer  817. 
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distribution  should  be  made  only  upon  hearing  and  upon  full 
inquiry  into  the  rights  of  the  parties,*  even  though  the  petition 
for  distribution  be  unopposed.*  If  the  estate  is  ripe  for  distribu- 
tion the  court  cannot  postpone  a  decree.*  But  where  the  right 
to  the  estate  is  involved  in  litigation,  or  it  is  otherwise  inex- 
pedient to  order  distribution  at  once,  the  court  may  in  its  dis- 
cretion delay  the  distribution  until  the  obstacles  are  removed.* 

b.  Determination  of  Incidental  Questions  —  constnicUon of 

WiU  and  Afoertainment  of  DUtribntooi.  —  In  most  of  the  states  the  stat- 
utes direct  the  distribution  of  both  testate  and  intestate  estates 
among  those  entitled  thereto,  and  require  the  court  to  designate 
by  name  the  parties  to  whom  distribution  shall  be  made.*  In 
such  cases  the  court  has  incidental  power  to  determine  what 
is  to  be  distributed,®  to  construe  the  provisions  of  a  will  so  far  as 
to  decide  who  are  the  legatees  and  what  is  given  to  them  by  the 
will,^  and  also  to  ascertain  and  determine  the  persons  to  whom 

1.  Exton  </.  Zule,  14  N.  J.  Eq.  512.        livery  of  property  to  one  claiming  it 

3.  In  re  Painter,  115  Cal.  635;  Matter    adversely  to  the  estate.     Homer's  Ap- 
of  Kittson,  45  Minn.  197.  peal,  35  Conn.  113. 

8.  Matter  of  Ricaud,  57  Cal.  421.  7.  California.  —  Goad   v.  Montgom- 

4.  Matter  of  Ricaud,   57  Cal.   421;     ery,   119  Cal.  552;  Crew  v.  Prait,  iig 
Matter   of    Kittson,     45    Minn.    197;     Cal.  139. 

Griffin  v.   Foley,  (Nev.   1898)  53  Pac.  Iowa, — Covert  v,  Sebern,  73  Iowa 

Rep.  8;  Wistar's  Estate,  13  Phila.  (Pa.)  564. 

242,  36  Leg.   Int.  (Pa.)  226;    Hulse's  Maryland.  —  Pole   v,    Simmons,    45 

Estate,  12  Phila.  (Pa.)  130,  35  Leg.  Int.  Md.  246. 

(Pa.)  283.  Michigan.  —  Byrne    v.    Hume,    86 

The  court  may  properly  refuse  dis-  Mich.  546. 

tribution  of  a  testate  estate  to  distrib-  Mississippi,  —  Thornton    r.    Glover, 

utees  claiming  that  the   estate  is  in-  25  Miss.  132. 

testate  by  reason  of  the  invalidity  of  Missouri,  —  Brown  v.  Stark,  47  Mo. 

legacies,    until   the   parties  interested  App.  370. 

have  in  other  proceedings  successfully  New  York,  —  Garlock  v.  Vandevort. 

attacked    the    title    of     the    legatees.  12S  N.  Y.  374;  Purdy  v.   Hayt,  92  N. 

Mack's  Appeal,  71  Conn.  131.  Y.  446;  Riggs  v.  Cragg,  89  N.  Y.  479; 

0.  See  infra^  XV.  9.  a.  Central  Keq^  Matter  of   Verplanck,   91   N.    Y.  439; 

uisites.  Matter  of   Hamilton,  76  Hun  (N.   Y.) 

6.  Pole  V,  Simmons,  45  Md.  246;  Mc-  200;  Matter  of  French,  52  Hun  (N.  Y.) 

Willie  V.   Van  Vacter,   35   Miss.  428.  303;  Matter  of  Vandevort,  62  Hun  (N. 

See  also  Davis  v.  Flint,  67  Vi.  485.  Y.)  612;  Matter  of  Scheideler,  75  Hun 

'*  The  probate  court  has  jurisdiction  (N.  Y.)  185;  Matter  of  McClouth,  (Sur- 
as between  the  executor  and  those  rogate  Ct.)  9  Misc.  (N.  Y.)  383;  Matter 
claiming  the  estate  to  determine  what  of  Havens,  (Surrogate  Ct.)  8  Misc. 
belongs  to  the  estate.  This  is  implied  (N.  Y.)  574;  Matter  of  George  (Surro- 
in  the  power  to  settle  the  final  account  gate  Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  43,  i 
and  by  its  decree  determine  what  re-  Connoly  (N.  Y.)  241;  Giles's  Estate, 
mains  in  the  hands  of  the  executor  to  (Surrogate  Ct.)  11  Abb.  N.  Cas.  (N.  Y.) 
be  distributed.  Still,  since  the  probate  57:  Matter  of  Thompson,  5  Dem.  (N. 
court  has  no  jurisdiction  to  determine  V.)  117;  Kelsey  v.  Van  Camp,  3  Dem. 
the  rights  of  those  claiming  adversely  (N.  Y.)  530;  Board  of  Missions  v. 
10  the  estate,  if  serious  questions  upon  Scovell,  3  Dem.  (N.  Y.)  516,  Tappen  v. 
such  claims  arise,  the  duty  of  the  M.  E.  Church,  3  Dem.  (K.  Y.)  187. 
court  might  be  to  delay  the  final  decree  Oregon, — In  re  John,  30  Oregon 
until  such  claims  can  be  determined  in  494. 

another  forum."     In  re  Burdick,  112  Vermont,  —  Keelcr  v,  Kceler,  39  Vt. 

Cal.  387.  550;  Ward  v.  Congregational  Church, 

But  the  court  cannot  order  the  de-  66  Vt.  490. 
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distribution  of  intestate  estates  sliall  be  made.^  In  a  few  of  the 
states  the  probate  courts  have  power  to  determine  who  are  dis- 
tributees of  an  intestate  estate  and  the  share  of  each,  but  no 
power  to  construe  a  will  and  designate  the  parties  to  whom  a 
testate  estate  shall  be  distributed.* 

AdT»neementB  and  Set-oA.  —  Probate  courts  are  frequently  author 


IVashington,  —  Webster    v. 
Trust  Co.,  7  Wash.  642. 

fVisconsin,  —  Schaefiner*s    Appeal, 
41  Wis.  260. 

In  Hassaclmsetts  the  probate  court  is 
authorized  by  statute  to  determine 
upon  proper  petition  all  questions 
arising  under  wills  or  relating  10 
their  construction.  Healy  v.  Reed, 
153  Mass.  197;  Welch  v.  Adams,  152 
Mass.  74. 

In  Hew  Jenej  the  Orphans'  Court 
has  no  authority  to  make  a  decree 
construing  a  will  except  upon  special 
proceedings  instituted  for  that  pur> 
pose  under  the  Orphans'  Court  Act, 
Gen.  Stat.  N.  J.,  p.  2391,  §  151.     Sle- 


Seattle    St.  391;  McGettrick's  Appeal,  98  Pa. 
St.  9. 

Vermont.  —  Keeler  v.  Keeler,  39  Vt, 
550;  Davis  V.  Flint,  67  Vt.  485. 

Special  Application  to  Determine  Heir- 
Bhip.  —  In  California  provision  is  made 
for  a  determination  of  questions  of 
heirship  prior  to  proceedings  for  dis- 
tribution by  filing  a  petition  in  the 
probate  court  under  Code  Civ.  Pro., 
I  1664,  which  provides  that  such 
determination  shall  be  conclusive  in 
the  distribution  of  the  estate,  bat  that 
where  no  proceedings  are  taken  under 
that  section  the  power  of  the  probate 
court  to  decide  the  question  on  final 
distribution  shall  not  be  affected.     For 


vens  V,  Dewey,  55  N.  J.  £q.  232,  a  case    cases  arising  under  or  construing  the 


in  the  chancery  court,  holding  also  that 
a  decree  to  distribute  according  to  the 
terms  of  the  will  is  not  a  decree  con- 
struing the  will.  See  also  Hill  v. 
Bloom,  41  N.  J.  Eq.  276. 

1.  California. — In  re  Painter,  115 
Cal.  635;  In  re  Jessup,  81  Cal.  408; 
Oxarart  ».  Gless,  78  Cal.  109. 

Connecticut.  —  Davenport  v,  Rich- 
ards, 16  Conn.  310. 

Kansas.  —  Proctor  v,  Sicklow,  57 
Kan.  119. 

Maryland.  —  Pole   v.    Simmons,    45 


section  above  cited  see  In  re  Jessup, 
81  Cal  408;  Oxarart  v.  Gless,  78  Cal. 
109;  Hitchcock  V.  Superior  Ct.,  73  Cal. 
295;  In  re  Burton,  93  Cal.  459;  Smith 
V.  Westerfield,  88  Cal.  374;  Roach  v. 
Coffey,  73  Cal.  281. 

2.  llanscom  v.  Marston,  82  Me.  296, 
where  the  court  said:  *'  Where  there 
IS  a  will  *  *  *  the  probate  court 
may  determine  when  the  estate  is  fully 
settled,  and  may  then  order  the  execu- 
tor to  distribute  the  balance  according 
to  the   will,  so  far  as  the  will  directs. 


Md.  246;  State  v.  Warren,  28  Md.  338;  otherwise  according  to  law,  but  there 
Alexander  v.  Leakin,  72  Md.  202,  hold-  its  power  ends.  What  the  will  does 
ing  that  the   power  of  the  Orphans'     direct,  or  whether  it  directs  at  all,  are 

questions  for  another  tribunal.  The 
executor,  like  other  officers,  must 
learn  the  law,  and  unlike  many  other 
officers  he  can  obtain  from  the  equity 
court  an  authoritative  construction  of 
the  will,  and  authoritative  directions 


Court  extends  "  to  the  settlement  of 
all  disputes  in  regard  to  pedigree  be- 
t ween  persons  claiming  as  next  of  kin ;" 
Blackburn  v.  Craufurd,  22  Md.  447. 

Massachusetts.  —  Loring    v.    Steine- 
man,  i  Met.  (Mass.)  204. 


Mississippi.  —  Thornton  v.  Glover,  25    how  to  perform  the  duties  of  his  trust. 


Miss.  132;  Lowry  v.  McMillan,  35 
Miss.  147. 

New  Jersey.  —  Exton  v.  Zule,  14  N. 
J.  Eq.  501. 

New  York.  —  Orser's  Estate,  (Surro- 
gate Ct.)  4  Civ.  Pro.  (N.  Y.)  129;  Matter 
of  George,  (Surrogate  Ct.)  23  Abb.  N. 
Gas.  (N.  Y.)  43,  I  Connoly  (N.  Y.)  241; 
Matter  of  Collyer,  4  Dem.  (N.  Y.)  24. 

Ohio.  —  McLaughlin  v,  McLaughlin, 
4  Ohio  St.  508. 

Pennsylvania.  —  Carter's  Appeal,  10 
Pa.  St.  144;  Clement's  Estate,  160  Pa. 


so  far  as  legacies  are  concerned."  See 
also  Smith  v.  Lambert,  30  Me.  137; 
Walker  v.  Bradbury,  15  Me.  207;  Ar- 
nold V.  Smith,  14  R.  I.  2x8. 

In  Connecticut  it  is  competent  for  the 
probate  court,  in  the  exercise  of  its 
general  powers,  to  construe  a  will,  to 
the  extent  of  deciding  that  a  legacy  is 
plainly  invalid  on  its  face,  where  the 
necessity  for  such  construction  arises 
in  a  proceeding  for  distribution;  but 
the  order  of  distribution  involving 
such  opinion  of  the  probate  court  has 
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ized  to  determine  questions  of  advancements  '  and  of  set-ofls  in 
favor  of  the  estate  against  legacies  or  distributive  shares.* 

9.  Order  or  Decree  of  Distribution  —  a.  General  Requisites. 
—  Under  the  statutes  in  most  of  the  states  requiring  the  court  to 

order  payment  of  legacies  and  distributive  shares,  the  order  or 

decree  must  name  the  legatees  or  distributees  and  designate  the 
sums  or  proportions  to  be  paid  to  each,'  and  an  administrator 

no  binding  effect  upon  the  validity  of  California,  —  Goad  v.  Montgomery, 

the  bequest.    Mack's  Appeal,  71  Conn.  119  Cal.    552;    Wheeler  v.  Bolton,  66 

132,  holding,  however,  that  on  appeal  Cal.    83;    Miichell's   Estate,    121   Cal. 

from  the  doings  of  the  probate  court  391,  where  an  order  for  payment  of  a 

in   the  matter  of  distribution    the  Su-  sum  *Mess  the  inheritance  tax  thereon*' 

perior  Court,  in  the  exercise  of  its  gen-  was  criticised  for  failure  to  specify  the 

eral  jurisdiction  as  a  court  of  equity,  amount  of   the   tax;  WlUson   v.  Her- 

and  when  all  the  parties  interested  are  nandez,  5  Cal.  437. 

before  the  court,  may  make  a  conclu-  Connecticut. — See  CNeil's  Appeal, 

sive  adjudication  upon  the  validity  of  55  Conn.  410;  Davenport  v.  Richards, 

the  legacy.  16  Conn.  310;  Griswold  v,  Bigelow,  6 

1.  Smith  V,  Smith,  21  Ala.  761;  An-  Conn.  265. 

drews  v.  Hall,  15  Ala.  85;  Mitchell  v.  Illinois.  — Townsend  v.  Raddiffe,  44 

Mitchell,  8  Ala.  414;  Chapell  v.  Shuee,  111.  446. 

117   Ind.   481;    Pole  V.   Simmons,   45  Maine.  —  Grant  v.  Bod  well,  78  Me. 

Md.   250;  French   v.    Davis,  38   Miss.  460;  Walker  ;/.  Bradbury,  15  Me.  210. 

167;  Elliott  V,    WUson,  27   Mo.    App.  Massachusetts.  —  Loring     v.    Steine- 

218,  holding,  however,  that  the  power  man,    i   Met.   (Mass.)  204;    Pierce  v. 

of  I  he  court  did  not  extend  to  advance-  Prescott,  128  Mass.  140. 

raents  of  real  estate.  Minnesota.  —  Wood    v,    Myrick,    16 

2.  Jones  v.  Treadwell,  169  Mass.  430;  Minn.  494. 

Dull's   Estate,  137    Pa.  St.    116.     But  Mississippi. — Thornton    r.    Glover, 

such     power     is    entirely    statutory.  25  Miss.  132. 

Bondurant  v.  Thompson,  15  Ala.  202.  Missouri.  —  Kenrick    v.    Cole,    46 

See  also  Hancock  v.  Hubbard,  19  Pick.  Mo.  85. 

(Mass.)  167.  Nebraska.  —  Boales  v,  Ferguson,  55 

8.  Alabama,  —  Betts  v.  Blackwell,  2  Neb.  565. 

Stew.  &  P.  (Ala.)  373,  holding  that  a  de-  New  Hampshire,  —  W^ood   r.  Stone, 

cree  in  favor  of  the  **  estate  or  the  legal  39  N.  H.  572. 

representatives   thereof"   against   the  New  Jersey.  —  Exton  v,  Zale,  14  N. 

administrator  was  void  for  uncertainty;  J.  Eq.  505;  Ordinary  v.  Smith,   1$  N. 

Merrill  ».   Tones,   8   Port.  (Ala.)  554;  J.  L.  92;  Sayre  r.  Sayre,  16  N.J.  Eq. 

Judge  V.  French,  3  Stew.  &  P.  (Ala.)  510. 

263;  Davis  V.  Davis,  6  Ala.  6ii,  hold-  Rhode  Island.  —  Doringh,  Petitioner, 

ing  that  a  decree  in  favor  of  legatees  20  R.   I.  459;  Arnold  v.  Smith,  14  R. 

should  be  made  for  a  distinct  sum  to  I.  218. 

each,  and  not  for  a  consolidated  amount  Vermont.  —  Weeks  v.  Sowles,  58  Vt. 

to  all;  Lyon   v.   Odom,   31   Ala.  234,  696. 

holding  that  a  direction  to  pay  to  the  Wisconsin,  —  See  Oakes  v.  Buckley, 

distributees  "  when  known  "  was  not  49  Wis.  598. 

a  valid  decree  of  distribution;    Watt  *' The  general  decree  for  distribution 

V,  Watt,  37  Ala.  543,  holding   that  a  which   was  formerly  in  common   use 

distribution  to  '*  the  minor  heirs  "  of  simply  directed  the  balance  to  be  paid 

the  decedent  was  not  a  final  and  ap-  to  the  persons  entitled  by  law  to  receive 

pealable  decree;  Browder  c.  Faulkner,  the  same.    The  special  order  for  dis- 

82  Ala.  257;  Joseph  v.  Joseph,  5  Ala.  tribution  ascertains  further  who  those 

280,  holding  that  a  decree  in  favor  of  persons  are."     Sayre  v.  Sayre,  16  N. 

*'  the  legatees  "  of  the  decedent  could  J.  Eq.  510. 

not  be  enforced;  Sankey  v,  Sankey,  8  Distinotion  Between  Teetate  aad  lattt- 
Ala.  601;  Gilbreath  v.  Manning,  24  tate  Estatee. —  In  a  few  of  the  states 
Ala.  418;  Kyle  v.  Mays,  22  Ala.  673.  the  court  does  not  make  a  specific  de- 
See  also  Judge  v.  Price,  6  Ala.  36;  cree  for  the  distribution  of  testate  es- 
Lowry  v,  Newsom,  51  Ala.  570.  tates.     Thus  in  Rhode  Island^*  it  \%  the 
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who  voluntarily  executes  an  indeterminate  decree  made  in  viola- 
tion of  the  statute  is  not  protected  from  the  consequences  of 
error  in  its  execution.'  But  in  distributing  a  testate  estate  the 
requisite  certainty  may  be  attained  by  incorporating  the  provi- 
sions of  the  will  in  the  decree,  either  in  express  terms  or  by 
reference.* 

Should  Be  Immediate  and  Abiolate.  —  The  decree  should  make  an 
immediate  '  and  absolute,^  not  a  contingent,^  disposition  of  the 
property. 

Single  Deeree  in  faTor  of  All«  —  The  regular  method  is  to  make  a 
single:  decree  awarding  the  several  legacies  or  shares,  and  not  to 
make  separate  decrees  in  favor  of  each.* 

On  Applioation  by  a  Distributee  for  Partial  Distribntion  a  decree  should  not 
be  rendered  in  favor  of  one  who  did  not  join  in  the  application.^ 

A  Deeree  in  Favor  of  an  Infant  should  direct  payment  to  his  general 
guardian,  if  there  is  one,  and  he  appears  on  behalf  of  the  infant ;  ^ 

duty  of  the  court,  if  the  estate  is  intes-  reference,   article   Decrees,  vol.  5,  p. 

tate,  to  make  the  order  of  distribution;  1067. 

but  \l  the  estate  is  testate,  the  court  8«  Murdock  v,  Washbarn,   1  Smed. 
has  no  further  duty  after  the  surplus  &  M.  (Miss.)  546,  holding  that  a  decree 
has  been  definitely  ascertained,  and  it  providing  for  retention  of  possession 
ought  to  leave  the  executor  or  admin-  by  the  administrator  for  a  temporary 
istrator   to    account    for    the    surplus  purpose  was  erroneous, 
under  the  will  and  according  to  law,  to  4.  Unaathoriied  Oondltions. — In  order- 
be  enforced  by  other  tribunals."     Ar-  ing  payment  of  a  legacy  the  court  has 
nold  V,  Smith,  14  R.  1.  2r8.     And  in  no  power  to  impose  conditions  not  re- 
New  Jitsey  the  direction  of  the  court  to  quired  by  the  provisions  of  the  will  or 
distribute  the  estate  according  to  the  by  statute.     In  re  Garrity,    108  Cat. 
terms  of  the  will  is  the  ordinary  ad-  463,   holding    that  a  legatee  for  life 
dendum  to  a  decree  allowing  the  ex-  cannot  be  required  to  give  security  for 
ecutor*8  account.     Stevens  v.  Dewey,  the  benefit  of  the  remainderman. 
55  N.  J.  Eq.  232.     See  also  Adams  v.  5.  In  re  Garrity,  108  Cal.  463. 
Adams.  46  N.  J.  Ecj.  302.     And  such  is  6.  King  v.  Brown,  108  Ala.  68. 
the  practice  in  Maine,     See  cases  cited  7.  Harrison  v.  Meadors,  41  Ala.  274, 
supra^  p.  I087,  note  2.  holding  that  the  case  is  different  where 
Bill  in  Equity  to  Ascertain  Partiei  Sn-  the  application  is  made  by  the  admin- 
titled.  ^  In  Tovvnsend  v,  Radcliffe,  44.  istrator  himself. 

III.  446,  the  probate  court  ordered  an  8.  Morgan  s-.   Morgan,  35  Ala.  308; 

administrator  to  pay  the  balance  in  his  Mitchell  v,  Connolly,  i   Bailey  L.  (S. 

hands  to  the  persons  legally  entitled  Car.)  203;  Sparhawk  v.  Buell,  9  Vt.  41. 

to  receive  it,  and  it  was  held  that  the  See  also  Sankey  v,  Sankey,  8  Ala.  601; 

latter  could  maintain  a  bill  in  chancery  Key  v.  Vaughn,  15  Ala.  497:  Green  v. 

toestablish  their  claims  as  distributees,  Fagan,  15  Ala.  341 ;  Matter  of  Moody, 

the  court  remarking  that  it  was  unable  2  Dem.  (N.  Y.)  624. 

to  perceive  how   the   plaintiffs  could  Form   of  Deeree.  —  But    the    decree 

have  appealed  from  the  order  of  distrl-  should   be  distinctly  in  favor  of  the 

buiion  In  view  of  the  form  in  which  it  infant,  not  in  favor  of  the  guardian  in 

was  rendered.  his  individual  capacity.      Sankey   v. 

1.  Boales  V.  Ferguson,  55  Keb.  565.  Sankey,  6  Ala.  607.     Thus  in  Kava- 

2.  Goad  V,  Montgomery,  1x9  Cal.  naugh  v.  Thompson^  16  Ala.  827,  a 
552;  Mitchen*s  Estate,  121  Cal.  391.  decree  in  favor  of  infants  "  that  they 
pointing  out,  however,  that  on  appeal  recover  by  their  guardians  "  was  pro- 
from  an  order  of  distribution  referring  nounced  correct  in  form. 

to  the  will  as  a  criterion  for  determin-  If  the  Adminiitriktor  Ii  the  (hiardina 

ing   the  amount,   the   will   should  be  the  court  has  no  jurisdiction  to  render 

made  a  part  of  the  record.    See  gen-  a  decree  in  his  favor  as  such  guardian, 

erally,   as  to  certainty  attainable  by  since   the  administrator  occupies  in* 
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but  if  there  is  none,  or  if  the  general  guardian  fails  to  attend 
after  being  notified,  the  decree  should  be  made  in  favor  of  the 
infant  by  his  guardian  ad  litem^ 

Whert  a  DiBtribntee  Ib  a  Married  Woman  an  order  of  distribution  may 
be  made  directly  in  her  favor,  without  mentioning  her  husband, 
except  in  those  jurisdictions  where  the  husband  still  retains  an 
interest  in  his  wife's  estate.* 

In  Case  of  Beoeased  LegateoB  or  DiBtribatees.  —  A  decree  should  not  be 
made  in  favor  of  the  distributees  of  a  legatee  "or  distributee  who 
has  died  pending  the  settlement,  but  onh'  in  favor  of  the  per- 
sonal representative  of  such  deceased  person.' 

Against  Pertonal  Bepresentative  Alone.  —  No  order  or  decree  can  be 
rendered  against  any  person  but  the  representative  of  the  estate.* 

Deeree  in  Caee  of  Joint  Bepresentatiyes.  —  Where  joint  executors  or 
administrators  file  separate  accounts,  it  is  erroneous  to  enter  a 
decree  for  distribution  jointly  against  them.* 

b.  Distribution  to  Assignees.  —  In  many  of  the  states  the 
jurisdiction  of  the  probate  court  does  not  permit  it  to  take  cog- 
nizance of  assignments  made  by  legatees  or  distributees  of  their 
interests,  and  it  deals  only  with  those  primarily  entitled  to  the 
legacies  or  distributive  shares,  ignoring  the  claims  of  assignees.* 


consistenl  and  ania^onisiic  relations. 
Vaiighan  v,  Suggs,  82  Ala.  357.  Com- 
pare Key  V,  Vaughn,  15  Ala.  497. 

1.  Morgan  r.  Morgan,  35  Ala.  308, 
where  the  court  said:  **  In  such  a  case 
the  money,  when  collected,  could  and 
ought  to  be  -paid  into  court,  to  be  re- 


void  for  uncertainly.  Kyle  r.  Mays, 
22  Ala.  673. 

4.  Jones  v.  Jemison,  4  Ala.  632; 
Allen  V,  Raney,  19  Ala.  68. 

Balances  Against  Legatees  or  Distribu- 
tees. —  No  decree  can  be  rendered  and 
enforced  against  legatees  or  distribu- 


ceived  by  the  general  guardian  of  the  tees  for  balances  against  them.  Haich- 
infant,  whenever  he  is  appointed  and  ett  ?'.  Billingslea,  65  Ala.  16*.  Echols  v. 
applies  for  it."  See  generally  to  the  Almon,  77  (ia.  330;  Matter  of  Mount, 
same  effect  article  Next  Friend,  vol. 
14,  p.  1038. 

2.  King  V.  Brown,  108  Ala.  68. 

3.  Sankey  v.  Sankey,  6  Ala.  607; 
Grant  v.  Bodwell,  78  Me.  460:  Cald- 
well's Estate,  53  P.  L.  J.  (Pa.)  398,  hold- 
ing that  if  a  deceased  heir  resides  in 
another  state  distribution  must  be 
made  to  an  ancillary  domestic  admin- 


(Surrogate  Ct.)  27  Misc.  (N.  Y.)  411 
[<-//;;;;'  Matter  of  Underbill,  117  N.  Y. 
471];  Teat  V.  Lee,  8  Port.  (Ala.)  507. 

6.  Evangelical  Assoc.  Appeal,  35 
Pa.  St.  316;  Heyer's  Appeal,  34  Pa.  St. 
183,  the  court  remarking  that  they 
should  nol  be  joined  in  the  duty  of 
distributing  each  other's  balance  and 
thus  made  liable  for  each  other.  See 
also  Kavanaugh  v.  Thompson,  16  Ala. 


istrator.     See  also   Matter  of   Lane,  2 

Connoly  (N.  Y.)  266:  Matter  of   Mor-  817. 

gan,  (Surrogate  Cl.)  i  Misc.  (N.  Y.)  71.  6.  Connecticut,  —  Holcomb    v,    Shcr- 

For  Exceptions  to  the  Rule  see  Max-  wood,  29  Conn.  418;  Dickinson's  Ap- 

well  «/.  Craft,  32  Miss.  307;  Hargroves  peal,  54  Conn.  227. 

V,  Thompson,  31   Miss.  211,  where  the  Maine. — KnowUon   t/.  Johnson,  46 

deceased  distributee  was  an  infant  of  Me.  489;  Tillson   v.   Small,  80  Me.  90, 

tender  years  and  could   not   possibly  where,   however,   the  court  said  that 


have  contracted  any  debts,  so  that 
administration  upon  his  estate  was 
entirely  unnecessary;  and  generally 
article  Legatees  and  Distributees, 
vol.  13,  p.  3. 

A  Decree  in  Favor  of  "  the  Legal  Bepre- 
sentative'' of  a  deceased  distributee  is 


might  be 
with    the 


"  payment  to  the  assignee 
required  as  a  compliance 
decree." 

Massachusetts,  —  Lenz  v,  Prcscolt, 
144  Mass.  505;  Palmer  v.  Whitney,  166 
Mass.  306. 

Minnesota. —  Farnham  v,  Thompson, 
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In  others  the  assignee  of  a  legacy  or  an  integral  distributive 
share  is  entitled  to  a  decree  therefor  in  the  probate  court.* 
c.  Refunding  Bonds.  —  The  order  or  decree  should  be  con- 


34  Minn.  330:  Starkey  v.  Sweeney,  71  v.  Dows,  2  Dem.  (N.  Y.)489;  Peyser  v, 

Minn.  241;    Kleeberg  v,  Schrader,  69  Wendt,  2  Dem.  (N.  Y.)  221;  Peck  r. 

Minn.  136.  Peck.  3   Dem.  (N.  Y.)  548;  Woodruff 

Mississippi,  —  Read     v.    Brown,    36  v.    Woodruff,    3    Dem.    (N.    Y.)   505; 

Miss.  329;  Portevant  v,    Neylaus,   38  Matter  of    Havens,  (Surrogate  Ct.)  8 

Miss.   104,  holding  that  a  decree   for  Misc.  (N.  Y.)  576. 

payment  to  an  assignee  is  absolutely  ABsignment  Valid  Between  Partiee. — 

void;    Hill   v.    Hardy,   34   Miss.   289;  But  the  refusal  to  distribute  to  an  as- 

Dixon  V.  Houston,  35  Miss.  636;  Locke  signee  does  not  affect  the  operation  of 

V.  Williams,  36  Miss.  187.  the  assignment  as  an  estoppel  or  as  a 

Nevada. — In  re  Foley,   (Nev.  1898)  transfer    of    the    assignor's    interest. 


51  Pac.  Rep.  834.  Compare  Griffin  v, 
Foley,  (Nev.  1898)  53  Pac.  Rep.  8. 

New  Hampshire,  —  Wood  ».  Stone, 
39  N.  H.  572. 

New  Jersey,  —  Sayre  v,  Sayre,  16  N. 
J.  Eq.  509.  Compare  Kennedy  v,  Parke, 
17  N.  J.  Eq.  415. 

Rhode  Island,  —  Doringh,  Petitioner, 
20  R.  I.  459. 

In  Hew  York,  by  construction  of  Code 
Civ.  Pro.,  §  2743,  where  the  validity  of 
an  assignment  of  a  distributive  share 
is  undisputed  the  court  may  decree 
distribution  to  the  assignee,  but  if  the 


Dickinson's  Appeal,  54  Conn.  227; 
Chever  v,  Ching  Hong  Foy,  82  Cal. 
68;  Knowlton  v.  Johnson,  46  Me.  489; 
Palmer  v,  Whitney,  166  Mass.  306,  the 
last  two  cases  pointing  out  the  appro- 
priate remedy  by  the  assignee  to  en- 
force his  rights  under  the  assignment. 
1.  Alabama,  —  Graham  v,  Abercrom- 
bie,  8  Ala.  552;  Petty  v,  Wafford,  11 
Ala.  143;  Simmons  v.  Knight,  35  Ala. 
105,  following  Smith  v.  Hall,  20  Ala. 
777,  but  holding,  as  was  there  held, 
that  a  legacy  or  share  cannot  be  split 
into  different  portions  so  as  to  entitle 


validity  of  the  assignment  is  disputed    each  one  holding  an  interest  to  have  a 
the  court  can  make  no  decree  in  the    decree  for  his  portion. 


premises  until  the  question  of  the 
validity  of  the  assignment  has  been 
settled  in  a  suit  in  equity.  Matter  of 
Randall,  152  N.  Y.  508;  Sanders  v, 
Souiter,  126  N.  Y.  193;  Matter  of  Red- 
field,  71  Hun  (N.  Y.)  344;  Matter  of 
Fortune,  (Surrogate  Ct.)  14  Abb.  N. 
Cas.  (M.  Y.)  417.  See  also  as  to  as- 
signments of  legacies.  Matter  of  Cook, 
68  Hun  (N.  Y.)  280;  In  re  Brown,  (Sur- 
rogate  Ct.)  3  Civ.  Pro.  (N.  Y.)  55.'  Com- 
(are  In  re  McCabe,  (Surrogate  Ct.)  18 
N.  Y.  Supp.  715. 

Prior  to   the   enactment   of   section 
2743,  above  cited,  the  statute  did  not 


116 


V. 


include'the  word  "  assigns  "  in  provid- 
ing to  whom  distribution  should  be 
made,  and  it  was  held  that  the  surro- 


California.  —  In  re  Vaughn,  92  Cal. 
192;  In  re  Burton,  93  Cal.  459.     See 
also  William   Hill  Co.  v.  Lawler, 
Cal.  359. 

Kentucky,  —  See      Vandergrift 
Cone,  (Ky.  1896)  37  S.  W.  Rep.  60. 

North  Carolina,  —  Battle  v.  Duncan, 
90  K.  Car.  546. 

Pennsylvania.  —  See  Ottinger's  Es- 
tate, 4  Pa.  Dist.  711;  Dundas's  Ap- 
peal, 73  Pa.  St.  474. 

South  Carolina, — Selleck  v.  Mathews, 
7  Rich.  L.  (S.  Car.)  26. 

Collateral  Attack  on  Deoree  Diiregard- 
ing  Assignment.  —  In  California  it  was 
held  that  although  a  distribution  in 
opposition  to  the  claim  of  an  assignee 
would  be  leversed  on  appeal,  it  could 


gate   could    not    recognize   the  undis-  not  be  collaterally  attacked  by  the  as- 

puted  existence  of  an  assignment,  nor  signee.     William   E^ill  Co.  v.   Lawler, 

direct   payment    to    be    made    to    an  116  Cal.  359. 

assignee.      Hitchcock   v.   Marshall,   2  Assignee's  Bight  to  Appear  in  Bistribn- 

Redf.  (M.  Y.)  174;  Leviness  v.  Casse-  tion  Proceedings.  —  The  assignee  has  a 

beer,  3  Redf.  (N.  Y.)49i.     See  further  right  to  appear  in  the  probate   court 

as  to  the  rights  of  assignees,  Fraenz-  and  oppose  a  proceeding  to  divest  the 

nick  V,    Miller,    i    Dem.   (N.  Y.)  136;  assignor  of  his  right  of  title  and  vest 

Matter  of  Fortune,  (Surrogate  Ct.)  14  it  in  others  who  claim  it  as  distributees. 


Abb.  N.  Cas.  (N.  Y.)  417:  Clock  v. 
Chadeagne,  10  Hun  (N.  Y.)  97;  Decker 
V,  Morton,  i  Redf.  (N.  Y.)477;  Tilden 


Starkey  v.  Sweeney,  71  Minn.  241.  See 
also  Holcomb  v.  Sherwood,  29  Conn. 
420. 
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ditional  upon  the  giving  of  a  refunding  bond  *  by  the  legatee  or 
distributee  in  cases  where  the  statute  provides  that  the  personal 
representative  shall  not  pay  legacies  or  distributive  shares  with- 
out exacting  such  a  bond.* 

10.  Distribution  in  Kind.  —  In  some  of  the  states  the  statutes 
make  special  provision  for  I  he  distribution  of  personal  property 
in  specie^  either  by  a  direct  order  of  the  court '  or  by  means  of 
distributors  or  commissioners  appointed  by  the  court,*  who  per- 
form a  ministerial  duty  *  and  whose  report  of  distribution  is  sub- 
ject to  exception  •  and  requires  confirmation  by  the  probate  court 

1.  See  generally  as  to  the  require-  Desoriptioii  of    Property. —  An   order 

meni  of  refunding  bonds  Am.  and  Eng.  for  distribution    should    describe   the 

Encyc,  of  Law  (2d  ed.).  title  Executors  properly  to  be   distributed      Matter  of 

and  Administrators^  vol.  ii,  p.  1177.  Sheid,  122  Cal.  528. 

8.  Alabama,  —  Johnston  v.   Fori,  30  4.  In  Connectioat  a  voluntary  division 

Ala.  78.  not  made  in  the  manner  prescribed  by 

Arkansas,  —  McDearman  v,  Martin,  Gen.  Stat.,  g  629,  will  not  preclude  the 

38  Ark.  261.  entry  of  a  probate  decree  ordering  dis- 

California.  —  Mitchell's  Estate,    121  tribuiion    by   distributors    under    the 

Cal.  391:  In  re  Painter,  115  Cal.  635.  same  section.     Dickinson's  Appeal,  54 

Compare  In  re  Levinson,  98  Cal.  654;  Conn.    224,     where    on    appeal    from 

In  re  Crocker,  105  Cal.  368.  a   decree    of    distribution    the    appel- 

Ftofida,  —  Sanderson  v,  Sanderson,  lant  claimed  under  the  distribution  by 

7  Fla.  &20.  agreement  and  the  appellee  under  the 

Illinois,  —  Wisdom  v.  Becker,  52  111.  order  of   distribution,  and   the  latter 

342;    Grafenreid   v,    Kundert,    23    111.  prevailed. 

App.    440;     Sherman    v,    Saylor,    36  DiBtribntion   of  Money.  —  The  statu- 

III.  App.  356.  lory  provision  for  the  appointment  of 

Indiana,  —  Tapley  v.  McGee,  6  Ind.  distributors  does  not  apply  where  the 

56.     Compare  Chappell  v.   Shuee,   117  properly  to  be  distributed  consists  of 

Ind.   481,   holding  that   ihe   order    is  money.     Davenport    v,    Richards,    16 

valid  as  to  parlies  in  court  where  they  Conn.  317. 

make  no  objection  for  failure  to  require  Original  Appraisal  Filed  by  AdminJs- 

a  refunding  bond.  trator  Not  Conclnsive. —  In  Connecticut  it 

New  Jersey,  —  Coddlngton    v.    Bis-  was  said  to  be  the  recognized  practice 

pham,  36  N.'J.  Eq.  224.  for  distributois  to  make  an  appraisal. 

North  Carolifia,  —  Badger  v,  Daniel,  or  a  revaluation  of  the  property  to  be 

79  N.  Car.  372.  distributed,   in    all  cases   when   it   is 

Pennsylvania, — Simpson's    Appeal,  necessary    to    a    just  and   equal   dis- 

109  Pa.  Si.  383:  Sterling*s  Estate,   15  iribution.      Piatt    v,    Piatt,  42  Conn. 

Piitsb.  Leg.  J.  (Pa.)  505.  330. 

Contra.  —  French  v.  Davis,  38  Miss.  9.  Cone's  Appeal,  68  Conn.  84.     See 

167,  and  Mundy  v.  Calvert,  40  Miss,  also  Bradley  v.   Byrd,  12  Smed.  &  M. 

i8r,  holding  that  a  decree  of  dislribu-  (Miss.)  269. 

tion  is  not  erroneous  for  not  requiring  Valuation  of  Property  In  Hotchpot.  — 

a  refunding  bond,  since  the  efTect  of  The  commissioners  have  no  power  to 

such  a  decree  is  to  order  distribution  make  a  valuation  of  property  brought 

according  to  law,  and  if  made  before  into  hotchpot,  nor  can  the  court  confer 

final  settlement,  it  cannot  be  enforced  such  power  upon  them.     Teat  v.  Lee, 

until  a  refunding  bond  is  executed.  8  Port.  (Ala.)  507. 

Actions  on  Befiinding  Bonds.  —  As  to  Order  for  Payment  of  Money.  —  Neither 

the  pleading  and  practice  in  actions  on  the  court  nor  the  commissioners  can 

refunding  bonds,  see  article  Legatees  order  the  payment  of  money  by  one 

AND  Distributees,  vol.  13,  p.  17.  disiributee    to    another    in    order   10 

8.  Waterman  v.  Alden,  115   III.  83;  equalize  division.     Allen  v.  Raney,  19 

Hurley  v,   Hewett,  89  Me.  100;  Wil-  Ala.  68. 

Hams  V.  Holmes,  9  Md.  281;  Evans  v.  6.  Harrison  v.  Harrison,  9  Ala.  470; 

Iglehart,  6  Gill  &  J.  (Md.)  171;    Ford  Webster    v,    Merriam,   9    Conn.   225; 

V,  Smith,  60  Wis.  222.  Peck  v,  Sturges,  11  Conn.  422. 
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in  order  to  give  effect  to  it.^ 

11.  Conclusiveness  of  Order  or  Decree  —  Collateral  Attack.  —  An 
order  or  decree  for  the  payment  of  a  legacy  or  distributive  share, 
where  the  court  had  jurisdiction  to  render  it,  concludes  all  par- 
ties interested  as  to  everything  necessarily  involved  therein,  and 
cannot  be  collaterally  attacked  for  mere  error.*     But  it  does  not 

1.  Harrison  v.  Harrison,  9  Ala.  470;  Vfrmoni.  —  Ward  z\  Congregational 
Calhoun  v.  Rail,  36  Miss.  414.  See  Church.  66  Vi.  490;  Probate  Ct.  v. 
also  Peck  v,  Sturges,  ii  Conn.  420.  Vanduzer,  13  Vt.  135;  Tryon  t».  Tryon, 

2.  AlabapfM. — Sankey  v.  Sankey,  i8  16  Vt.  313;  Probate  Ct.  v.  May,  52  Vt. 
Ala.  713;  Thompson  v.  Pcrryman,  45  182;  Lenehan  z^.  Spaulding.  57  Vt.  115. 
Ala.  619.  Washington,  —  Prefontaine    v.     Mc- 

California,  —  Matter  of  Garraud,  36  Micken.    16    Wash.     16:     Webster    v, 

Cal.  277;  Thompson  v,  Samson,  64  Cal.  Seattle  Trust  Co.,  7  Wash.  642, 

330;  Daly  ».  Pennie,  86  Cal.  552;  Wil-  Wisconsin, — Schaeflfner's  Appeal,  41 

liam  Hill  Co.  v,  Lawler,  116  Cal.  359;  Wis.    260;    Ruth  v.    Oberbrunner,  40 

Goad    V.  Montgomery,   119  Cal.  552;  Wis.  23S. 

Crew  V.  Pratt,  119  Cal.  139.  Protection  to  Administrator.  —  The  de- 

Connecticut.  —  Kellogg z/.  Johnson,  38  cree  is  final  and  conclusive  between 

Conn.  269;  Slate  v.  Blake,  69  Conn.  64.  the  administrator  and  the  distributees 

Illinois,  —  People  v.  Brooks,  22  III.  as  to  the  amount  of  each  share  and  as 

APP-  594t  Paullissen  v.  Looek,  38  III.  to  the   party  eniiiled    to    receive    it. 

App.  510.  Sayre  v,  Sayre,  16  N.J.  E(j.  509,  where 

Kansas.  —  Proctor    v.    Dicklow,    57  the  court  said:    **  Thus,  in  an  action 

Kan.  119.  against  the  administrator  for  the  te- 

Maryland,  —  Blackburn  v,  Craufurd,  covery  of  a  distributive  share  it  would 

22  Md.  447.  be  conclusive  evidence  of  the  amount 

Massachusetts. — Browne  v.  Doolittle,  to  which  the  plainlift  is  entitled.  So 
151  Mass.  598;  Pierce  v.  Prescott,  128  the  decree  would  be  an  effectual  pro- 
Mass.  140;  Loring  v,  Steineman,  I  tection  to  the  administrator  against  all 
Met.  (Mass.) 204;  Cathawayz^.  Bowles,  claims  for  moneys  paid  pursuant  to  the 
136  Mass.  55;  Palmer  v.  Whitney.  166  decree,  although  it  should  prove  that 
Mass.  306;  Lamson  v,  Knowles,  170  the  decree  was  erroneous,  and  the 
Mass.  295.  money  paid   to  a   party   not  entitled. 

Minnesota.  —  Wood    v.    Myrick,    16  The  remedy  in  such  case  by  a  party 

Minn.  494;  Greenwood  v,   Murray,  26  who  has  been  deprived  of  his  rights  by 

Minn.  259.  the  decree  is  not  against  the  adminis- 

Mississippi, — Gaines   v.    Smiley,    7  trator,  but  against  (he  distributees  who 

Smed.  &  M.  (Miss.)  53;  Lowry  v,  Mc-  have  wrongfully  received  the  estate.'* 

Millan.  35  Miss.  147;  Conwill  z'.  Con.  Seealso  Vandergrifl&.  Cone,  (Ky.  i8q6) 

will,  6x  Miss.  202.  37  S.  W.  Rep.  60. 

Missouri.  —  Tapley   v,    McPike,   50  When    Void     as    to     Croditort.  —  In 

Mo.  589.  Browne  v.  Doolittle,  151  Mass.  600,  the 

Montana, —  Ryan  z/.  Kinney,  2  Mont,  court  said:    **  It  is  the  duty  of  the 

4S4.  court  to  make  such  a  decree  [of  final 

Nebraska.  —  Merrick  v,  Kennedy,  46  distribution]  when   the   final   account 

Neb.  268.  of  administration   shows  the  balance 

Nevada.  —  McNabb     v.     Wixom,    7  which  it  is  legally  impossible  that  a 

Nev.  163.  creditor  can  come  in  to  disturb;  it  may 

New  Jersey,  —  Exton  v.  Zule,  14  N.  make  such  a  decree  when  it  seems  im- 

J.  Cq.  501.  probable  that  such  creditor  will  come 

New   York.  —  Baggott  v.  Boulger,  2  in,  but  if  he  does  appear  the  decree 

Duer  (N.  Y.)  160;  Matter  of  Halsey,  93  will  be  void  as  to  him.*' 

N.  Y.  48.  An  Ordor  Fraudnlently  Obtained  by  the 

Pennsylvania,  —  Charlton's    Appeal,  administrator  does  not  protect  him  in 

88  Pa.  St.  476;  Koch's  Estate,  4  Rawle  making  payments  thereunder.  O'Neil's 

(Pa.)  268;  Woodward's  Estate,  2  Chest.  Appeal,   55  Conn.  409,  in  which  case 

Co.  Rep.   (Pa.)  9;    Sutter's  Estate,  23  the    administrator,  who   was   himself 

W.  N.  C.  (Pa.)  68;  Purviance  «/.  Com.,  a    distributee,  obtained    an    order  of 

17  S.  &  R.  (Pa.)  37.  distribution  which  pretermitted  a  dis- 
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conclude  the  rights  of  persons  claiming  title  to  the  property 
adversely  to  the  estate,*  nor  does  it  affect  the  validity  or  force 
of  contracts  by  legatees  or  distributees  concerning  their  interests, 
or  of  their  assignments  thereof.*  Nor  is  it  evidence  of  the  facts 
on  which  it  was  based  as  against  a  stranger  to  the  proceedings.* 
12.  Vacating  and  Amending  Order  or  Decree.  —  It  has  been  held 
upon  careful  consideration  that  the  probate  court  has  ample 
power  to  set  aside  a  decree  of  distribution  obtained  by  the  fraud 
of  the  administrator  whereby  a  party  who  had  no  notice  of  the 
proceeding  was  deprived  of  his  distributive  share  in  the  estate, 
even  though  it  has  been  distributed  pursuant  to  the  decree.* 
But  a  decree  of  distribution  cannot  be  modified  or  set  aside  for 
mere  error  after  it  has  been  executed,*  nor,  as  a  general  rule, 

tributee   whose  existence  was  known  sachusetts  authoriiies  as  to  the  general 

to  the  administrator,  but  fraudulently  power  of   probate  courts  to  set  aside 

concealed  by  him,  and  it  was  held  that  orders  irregularly  made  or  procured  by 

distribution  under  the  order   was  no  fraud.     In  the  same  case  it  was  also 

bar  to  an  application  for  distribution  held  that  if  the  money  or  property  is 

by  the  distributee  who  was  not  men-  still  in  the  possession  of  the  party  to 

tioned  in  the  first  order.  whom   it   was   distributed,    the    court 

Concliiaive  Proof  of  Assets.  —  The  order  may,  under  the  Wisconsin  statute,  com- 

is  conclusive  evidence  that  there  are  pel  him   to  refund  or  restore  it,  and 

sufficient  assets  in  the  hands   of  the  that  there  was  probably  a  concurrent 

personal  representatives  to  satisfy  the  remedy  in  equity  against  the  admtnis- 

sum   directed   to   be  paid.     Matter  of  trator  and  the  party  to  whom  the  es- 

Snyder.  34  Hun  (N.  Y.)  305.  tate  was  distributed.     Speaking  of  the 

Sureties  on  the  AdminiBirfttion  Bond  are  jurisdiction  of  the  probate  court  to  set 

usually  concluded  by  an  order  of  dis-  aside  the  order,  the  court  said:     *'  We 

tribution  against  the  principal.     Irwin  see  no  reason  for  limiting  this  jurisdic- 

V.  Backus,  25  Cal.  214;  Cousins  v.  Jack-  tion  except,  as  was  done  in  the  case  of 

son,  49  Ala.  236;  Ralston  z/.  Wood,  15  Betts  v,  Sholton  [27  Wis.  667J.  so  as  to 

111.    159;    White    r.    Weatherbee,    126  prevent   disturbing  rights  which   had 

Mass.  450;  State  v.  Holt,  27  Mo.  340:  become  confirmed,  under  the  order  or 

Dix   V.   Morris,  66  Mo.  514;    Probaie  proceedings  asked  to  be  set  aside,  by 

Judge  V.  Robbins,  5  N.  H.  246;  Bag-  the  running  of  the  statute  of  limita- 

gott  V.  Boulger,  2  Duer  (N.  Y.)  160:  tions  in  favor  of  those  claiming  under 

Stewart  ».  Morrison,  81  Tex.  396.  them.**     See  also  White's  Estate,  i  Pa. 

A  Decree  of  Partial  Distribution  is  con-  Dist.  508;  and  further  as  to  the  power 

elusive  only  as  to  the  funds  distributed  of  the  probate  court  to  set  aside  a  de- 

by  it.     Kline's  Appeal,  86  Pa.  St.  363.  cree  of  distribution  on  the  giound  of 

1.  In  re  Rowland,  74  Cal.  523.  fraud  see  Stone  v.  Peasley,  28  Vt.  716: 

2.  Chever  v,  Ching  Hong  Poy,  82  Gallen's  Estate,  26  W.  N.  C.  (Pa.)  308, 
Cal.  68.  Bear's  Estate,  162  Pa.  St.  547. 

8.  Thus  in  an  action  on  a  beneficiary  5.  Stone  v.  Peasley,  28  Vi.  716.  hold- 
certificate  of  insurance  payable  to  the  ing  that  the  power  of  the  court  in  this 
legal  heirs  of  the  insured,  a  decree  of  behalf  is  less  extensive  than  in  the 
distribution  by  the  probate  court  in  case  of  decrees  upon  the  settlement 
favor  of  the  plaintiffs  as  heirs  is  not  of  administration  accounts;  Exton  v, 
evi'lence  that  they  are  such  heirs.  Zule,  14  N.  J.  Eq.  501.  See  also 
Backdahl  v.  Grand  Lodge,  etc.,  46  Millei'sEstate, 4Pa.  Dist.  407:  Gallen's 
Minn.  61.  Estate,  26  W.  N.  C.  (Pa.)  308;  Bear's 

Collateral  Issnet.  —  The  ilecree  is  not  Estate,  162  Pa.  St.  547;  White's  Estate, 

conclusive  on  matters  which  were  only  1    Pa.   Dist.   508;    Prefontaine  v.   Mc- 

collaterally  in  issue  before  the  court.  Micken,  16  Wash.  to. 

Sparhawk  z/.  Buell,  9  Vi.  41.  Where  the  Probate  Court  Is  Vetted  with 

4.  Leavens's    Estate,   65    Wis.   440.  Equiuible  as  Well  as  Legal  Powers  it  may 

citing  Wisconsin,  New  York,  and  Mas-  modify   or  set  aside    an    unexecuted 
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after  the  expiration  of  the  term  at  which  it  was  rendered.^  By 
express  statute  in  some  of  the  states  a  probate  decree  may  be 
vacated,  like  the  judgments  of  other  courts,*  for  mistake,  etc., 
upon  application  made  within  a  prescribed  time.* 

Applioation,  Parties,  and  Notice.  —  An  application  to  set  aside  the 
decree  is  properly  made  by  petition  setting  forth  the  grounds  for 
relief.'*  All  persons  interested  should  be  made  parties*  and 
should  have  notice  of  the  proceeding.* 

13.  Enforcement  of  Order  or  Decree.  —  An  order  or  decree  for 
distribution  may  be  enforced  by  an  action  on  the  administration 
bond,^  or,  where  the  decree  is  for  the  payment  of  money,  by  a 

order  of  distribution  even  at  a  subse-  5.  Leavens's  Estate,  65  Wis.  440. 

queni    term,    not   arbitrarily,   but   for  6.  De  Pedrorena  v.  Superior  Ct.,  80 

equitable  reasons.    Long r.  Thompson,  Cal.    144;     Leavens's   Estate,  65  Wis.. 

60  III.  27,  where  the  order  was  made  440. 

without  noUce.      See  also    Kinne   v.  Notice  to  the   Ezecntor's  Attorney  is 

Schumacher,  65  111.  App.  342.  sufficient  notice  to  «he  executor,  where 

1.  Crothers  v,  Ross,  15  Ala.  800;  after  due  notice  the  executor  appeared 
Slaiter  2/.  Glover,  14  Ala.  648.  See  also  on  the  original  hearing.  Matter  of 
Matter  of  Garraud,  36  Cal.  277;  Matter  Mitchell,  121  Cal.  391. 

of  Hudson,  63  Cal.  454;   Randolph  v.  7.  ^iiuhama.  —  Perkins  v.  Moore,  16 

School    Trustees,    26    111.    App,    241;  Ala.   9;    Moore  v»  Chapman,  2  Slew. 

White's  Estate,  i  Pa.  Dist.  508.  (Ala.)  466;  Judge  v,  French,  3  Slew.  & 

Amendment  Nano pro  Tanc.  —  A  decree  P.  (Ala.)   263:  Judge  v.  Price,  6  Ala. 

of    distribution    cannot    be    amended  36;  Gilbreaih  t/.  Manning,  24  Ala.  418; 

nunc  pro  tunc  at  a  subsequent  term  by  Kyle  v.  Mays,  22  Ala.  673. 

altering  the  prior  judicial  action  of  the  Arkansas.  —  George  z/.  Elms,  46  Ark. 

court.     Browder  v.  Faulkner,  82  Ala.  260:  Morton  v.  State,  25  Ark.  46. 

257,  holding  that  a  decree  of  disiribu-  California,  —  Irwin    v.    Backus,   25 

tion   in   favor   of   several  distributees  Cal.  214. 

jointly  could  not,  by  a  mere  nunc  pro  Illinois,  —  Tracey  v.  Hadden,  78  111.. 

tunc  entry,  be   converted   into  a  sep-  30;  Ralston  r.  Wood,  15  111.  159. 

arate  decree  in  favor  of  each  distributee  Massachusetts. — White  v,    Weather- 

for  his  share.     See  generally  as  to  the  bee,    126    Mass.    450;     Cathaway    v, 

authority  to  make  nunc  pro  tunc  entries  Bowles,  136  Mass.  54. 

article  Records,  vol.  17,  ^,  i^\\et  seq,  Michigan, — Cranson   v.  Wilsey,  71 

In    Masaaclinsetts    it    was  said    that  Mich.   356;   Clark   v.   Fredenburg,  43 

**  error  does  not  lie  to  the  court  of  pro-  Mich.  263. 

bale,  and  when  its  decree  is  erroneous  Minnesota.  —  Huntsman  v.  Hooper, 

it   not   only    may    be   collaterally  im-  32  Minn.  J63. 

peached  by  plea  and  proof,  but  it  will  Missouri.  —  State  v.  Grigsby,  92  Mo, 

be  set  aside  by  the  court  on  the  appli-  419;  Henry  v.  State,  g  Mo.  778. 

cation   of   a   person   interested   in   the  ^  New  Hampshire, —  Probate  Judge  v. 

estate  and  injuriously  affected  by  the  Adams,    49    N.    H.    150;    Willard   v, 

decree."       Browne   v,    Doolittlc,    151  Kingsbury,  Smith  (N.  H.)  223. 

Mass.  600.  New  Jersey,  —  Ordinary  v.  Smith,  15 

2.  See   generally  for    statutory  pro-  N.  J.  L.  92. 

visions   in    respect  of   vacating  judg-  New    York. — Bratnley   v,    Forman, 

ments  article  Opening,  Amending,  and  15  Hun  (N.  Y.)  144. 

Vacating  Judgments,  vol.  15,  p.  202.  Ohio.  —  Gandolfo  v.  Walker,  15  Ohio 

8.  De  Pedrorena  i».  Superior  Ct.,  80  St.  251. 

Cal.   144.  Pennsylvania,  —  Com.     v.     Dill,      I 

4.  See  the  substance  of  the  petition  Phila..(Pa.)  556,  12  Leg.  Int.  (Pa.)  80. 

set  forth  in  Leavens's  Estate,  65  Wis.  South  Carolina.  —  Lyles  v.  Robinson, 

440,  and  generally  as  to  the  procedure  i  Bailey  L.  (S.  Car.)  25. 

in  such  cases  supra,  p.  1063  et  seq.^  as  to  Tennessee,  —  Newsom  v,  Dickerson, 

proceedings  to  set  aside  orders  made  Peck.  (Tenn.)  285. 

on  accounting.  Texas,  —  Cobb  ik  Speers,  (Tex.  Civ. 

1095  Volume  XIX. 


BUtrilmtioa  to  SE  TTLEMENT  OF  LtgatMt,  H«in,  tte. 

common-law  action  of  debt  *  or  a  civil  action  under  the  codes,' 
and  in  case  of  a  decree  for  payment  of  a  legacy,  by  a  bill  in 
chancery.*  In  some  of  the  states  performance  may  be  enforced 
by  execution  ^  or  by  proceedings  for  contempt.* 

14.  Bepon  of  DiBtribution.  —  In  some  of  the  states  the  personal 
representative  is  required  by  statute  to  file  in  the  probate  court  a 
report  of  his  distribution,  with  vouchers  therefor ;  •  in  others  the 
statute  provides  that  he  may  at  his  option  file  such  report;^  in 
still  others  there  is  no  statutory  regulation  on  the  subject,  but  it 

App.  1899)49  S.  W.  Rep.  666;  Stewart  for  contempt   in    disobeying    a    final 

V,  Morrison,  81  Tex.  396.  order  for  distribution   of   money    nras 

VermonL  —  Probate  Ct.  v,  Kimball,  not  obnoxious  to  the  constitutional  in^ 

42  Vt.  320.  hibition  against  imprisonment  for  debt. 

Virginia,  —  Burnett    r.    Harwell,    3  Illinois.  —  Blake  v.  People,   161  111. 

Leigh  (Va  )  89.  74;    Randolph   v.  School  Trustees,  26 

IVisconsiti.  —  Williams  v,   Davis,    18  111.  App.  241;  Piggott  v.  Ramey,  2  III. 

Wis.  115,  holding  that  an  action  on  the.  145. 

bond  and  an  action  against  the  admin-  Mississippi.  —  Vertner  V.  Martin,  10 
istratoron  the  order  of  distribution  are  Sraed.  &  M.  (Miss.)  103;  Moore  v.  Pro- 
cumulative  remedies.  bate  Judge,  Walk.  (Miss.)  310. 

As  to  the  pleading  and  practice  in  New  York, — Code  Civ.   Pro.  N.  V., 

actions   on   administration  bonds   see  §  2555.     ^^^  Matter  of  Waring,  i  N.  Y. 

generally  rrticle  Executors  and  Ad-  App.  Div  29;  Maiterof  Snyder,  34  Hun 

MiNiSTRATORS,  vol.  8,  p.  717.  (^f.  Y.)  302;  People  v.  Marshall.  (Sur- 

1.  Wass  V,    Bucknam,  40  Me.  289;  rogate  Ct.)  7  Abb   N.  Cas.  (N.  Y.)  380: 

Weeks  f.  Sowles,  58  Vi.  696;  Tinkham  Rugg  v.  Jenks,  4  Dem  (N.  Y.)  105;  Joel 

V,  Smiih,  56  Vi.  187,     See  also  Dubois  v.  Riilerman,  5  Redf.  (N.  Y.)  136;  Mat- 

V.  Dubois,  6  Cow,  (N.  Y.)  494.  ter  of  Espie,  3  Redf.  (N.  Y.)  270;  Sher- 

8.  Melone    v.     Davis,   67   Cal.    279,  wood   v.  Judd,  3   Bradf.  (N.  Y.)  419; 

holding  that  the  suit  should  be  brought  Doran    v.    Dempsey,   i  Bradf.  (N.  Y.) 

against  rhe  personal  representative  in-  490;  Saltus  v,  Salius,  2  Lans.  (N.  Y.)  9. 

dividually,  and  not  in  his  representa-  Oregon,  —  Rostel  v,  Morat,  19  Ore- 

tive  capacity;    Wheeler  v,   Bolton,   54  gon   185,  quoting  the    statute,   which 

Cal.  302;    In  re  Clary,   112  Cal.  292;  authorizes  enforcement  in  this  manner 

Schir.idtf'.  Stark,  61  Minn.  91,  holding,  of  orders  or  decrees  "  other  than  for 

however,  that  such  action  would  not  lie  the  payment  of  money.'* 

where  the  order  assigned  to  the  plain-  Washington. — McLaughlin  r.  Barnes, 

tiff  only  an  undivided  part  of  the  prop-  12  Wash.  373. 

erty;  Williams  r.  Davis,  18  Wis.  115.  6.  Doiingh,  Petitioner,  20  R.  I.  459, 

See  also   McLaughlin   v.    Barnes,    12  quoting  the  ^^^^o'r /j/rzW  statute. 

Wash.  373.  7.  Biowne   v.    Doolittle,    151    Mass. 

8*  Bellows  r.    Sowles,    57    Vt.   411.  597;  Negleyt/.  Card,  20 Ohio  310,  quot- 

See  also  Cherry  v.  Belcher,  5  Stew.  &  ing  the  statute,  which  proviJed  for  the 

P.  (Ala.)  133.  allowance  and  recording  of  the  report 

4.  Welch  V.  Walker,  4  Port.  (Alk.)  and  declared  the  effect  of  the  allow- 
120;  Browder  v  Faulkner,  82  Ala.  257;  ance,  and  holding  that  '*  the  only  effect 
Torrence  v,  Kerr,  27  Miss.  786;  Isom  of  this  action  of  the  court  is  to  place 
V,  McGehee,  45  Miss.  712;  Code  Civ.  upon  the  record  the  receipts  in  the 
Pro.  N.  Y.,  §  2534;  Joel  v.  Ritterman,  hands  of  the  executor  or  administrator 

2  Dem.(N.  Y.)  242;  Sherwood  v.  Judd,  and  make  them  final  as  against  those 

3  Bradf.  (N.  Y.)  419:  McLaughlin  v.  who  have  signed  them,  as  to  so  much 
McLaughlin,  4  Ohio  St.  50S;  Rostel  v.  of  the  distributive  share  to  which  ihey 
Morat,  19  Oregon  185;  McIntosh*s  Es-  areentitled.  But  although  the  receipts 
tale,  158  Pa.  St.  525,  holding  that  a  may  cover  the  whole  property,  those 
rule  to  show  cause  must  first  issue.  who  areentitled  to  a  distributive  share 

5.  California,  —  In  /v Clary,  1 12  Cal.  and  have  not  received  it  are:  not  pre- 
392;  Wheeler  v,  Bolton,  54  Cal.  302;  eluded  from  enforcing  their  claim." 
Exp,  Cohn,  55  Cal.  193;  Ex p.  Smith,  Followed  in  Swearingen  v.  Morris.  14 
S3  Cal.  204,  holding  tnat  a  proceeding  Ohio  St.  424. 
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is  customary  to  make  a  report;*  and  in  some  jurisdictions  it  is 
the  approved  practice,  when  payments  are  made  before  settle- 
ment and  without  a  decree  of  distribution,  to  credit  the  payments 
in  the  final  account.* 

15.  Costa.  —  So  far  as  distribution  proceedings  constitute  a  part 
of  the  proceedings  on  the  accounting,  the  question  of  costs  has 
been  considered  in  a  preceding  part  of  this  article.^  Upon  order- 
ing distribution  in  an  independent  proceeding  therefor  the  court, 
in  the  exercise  of  its  discretion,  should  not  tax  the  costs  of  a  con- 
test against  the  executor  or  administrator  personally  where  there 
is  no  dereliction  of  duty  on  his  part.'*  Usually  the  costs  are  a 
charge  upon  the  estate.* 

16.  Appeals  —  AppealabUity  of  Orders  and  Becroeo.  —  The  statutes 
usually  provide  for  appeals  from  all  final  orders  or  decrees  of  the 
probate  court  and  from  none  other;*  but  in  some  of  the  states 
divers  appealable  orders  and  decrees  are  enumerated  by  the  stat- 
ute. The  following  have  been  held  to  be  appealable:  decrees 
directing  payment  of  legacies  or  distributive  snares  by  the  per- 
sonal representative  ^  or  by  distributors  appointed  in  pursuance  of 

1.  See    Davenport   v.    Richards,    i6  count  in  which     *    ♦    *    items  of  dis- 

Conn.  310;  Holcomb  v,  Sherwood,  29  tribution  are  promiscuously  injected  is 

Conn.  418;  O'Neil's  Appeal,  55  Conn,  not  an  adjudication  of  the  correctness 

409;    Lake's   Appeal,    32    Conn.    331,  of  such  distribution  as  against  parties 

which  was  an  appeal  from  a  decree  ac-  not  actually  before  the  court."     Citing 

cepling  the  report  of  distribution.  Jones's  Appe:tl,  99  Pa.  St.  124,  '*  a  case 

8.  Defriez  v.  Coffin,  155  Mass.  203,  of  great  hardship  for  the  administra- 

holding,  however,  that  the  allowance  irix.**     See    further  as  to  the  impro- 

of  such  account  does   not  protect  the  priely   of  blending  an  administration 

administrator  if   the    payments    were  account  with    an  account  of  distribu- 

illegal;  to  which  point  see  also  Rob-  tion  supra^  p.  1033. 

ins's  Estate,  180  Pa.  St.  630.     Compare  8.  See  supra^  p.  1052. 

Palmer   v.    Whitney,    t66   Mass.    306,  4.  Church  z/.  Egglesion,  3C0I0.  App. 

where  the  court  said:    *'  When  such  239. 

payments  are  made  and  are  credited  5.  Mitchell  v,  Mitchell,  8  Ala.  414; 

in  the  account,   and  the  distributees  Lusk*5  Estate,  150  Pa.  St.  517.     Com- 

assent  to  the  account,  or  have  notice  of  pare  Church  v.  Eggleston.  3  Colo.  App. 

it  and  make  no  objection  to  the  allow-  239,  holding   that  the   shares  of  dis- 

ance  of  it,  or  are  heard  upon  the  allow-  tributees    who    were    in    no   way   re- 

ance    of   it  and   their    objections  are  sponsible    for    a    contest    with    other 

overruled,  we  see  no  reason  why  the  distributees,  and  who  were  successful 

account  should  not  be  allowed.     If  the  therein,  should  not  be  taxed  with  the 

distributees  have  actually  received  all  costs. 

they  are  entitled  to,  they  ought  not  to  6.  See  article  Appeals,  vol.  2,  p.  56 

be  heard  to  complain  that  the  formality  et  seq. 

of  obtaining  a  decree  of  distribution  7.  Alabama,  —  Harrisons/.  Meadbrs; 

has  been  omitted."  4(    Ala.  274,    a  decree  of  partial  dis- 

In  Steirctt's  Appeal,  2  P.  &  W.  (Pa.)  tribution;  Ex  p.  Jones,  i  Ala.  15. 
424,  the  court  said  that  it  was  advis-  Arkansas,  —  Neal  v,  Robertson,  55 
able  in  many  instances  to  subjoin  to  Ark.  79;  Morris  v.  Virden,  57  Ark.  232. 
the  account  filed  by  the  personal  repre-  California.  —  Daly  v.  Pennie,  86  Cal. 
sentative,  *'  at  the  same  time  and  on  552;  Mitchell's  Estate,  121  Cal.  391; 
the  same  paper,"  an  exhibit  of  the  pay-  Matter  of  Sheid,  122  Cal.  528;  In  re 
ments,  if  any,  which  have  been  made  Fisher,  75  Cal.  523,  a  decree  of  partial 
to  each  distributee.  In  White's  Estate,  distribution;  Matter  of  Kelley,  63  Cal. 
2  Pa.  Dist.  214,  the  court  said:  *'  The  106;  In  re  Delaney,  no  Cal.  563,  hold- 
confirmation  of  an  administration  ac-  ing  that  the  appeal  may  be  taken  from 
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the  statute,*  or  refusing  to  order  distribution,*  and  an  order 
accepting  a  report  of  distribution  by  the  personal  representative,* 
or  accepting  the  report  of  distributors  appointed  by  the  probate 
court.*  The  following  have  been  held  not  appealable:  an  order 
construing  a  will  and  declaring  certain  persons  entitled  to  a 
legacy,  but  not  directing  payment  thereof;  *  an  order  setting  aside 
a  decree  of  distribution ;  •  an  order  determining  who  are  the  heirs 
and  distributees  and  adjudging  that  there  is  no  estate  for  distri- 
bution to  them;''  an  order  refusing  to  vacate  a  decree  of  dis- 
tribution;® and  an  order  refusing  to  postpone  a  final  decree  of 
distribution.* 

Who  May  Appeal.  —  Persons  "  aggrieved,"  within  the  meaning  of 
that  term  in  statutes  giving  a  right  of  appeal,  are  the  legatees, 
distributees,  heirs,  or  devisees.**  The  general  rule  that  holders 
of  a  fund  for  distribution  have  no  appealable  interest  in  an  order 
directing  its  distribution  **  forbids  an  appeal  by  the  personal  rep- 
resentative from  a  probate  decree  of  distribution  unless  it  affects 
his  individual  interests  **  or  the  statute  expressly  or  by  clear 

such  decree  alone  though  the  accounts  no  objection  to  its  form  having  been 

were  settled  in    the  same   decree  and  raised,  that  the  court  would  treat  the 

under  one  signature  of  the  judge.  order  as  an  appeal  from  the  denial  of 

Connecticut,  —  O'Neil's     Appeal,     55  distribution. 

Conn.  409;  Mack's  Appeal,  71   ('onn.  8.  In  re  Wiard,  83  Cai.  619;  Matter 

131.  of  Lutz.  67  Cal.  457. 

Maine.  —  Tillson  v.  Small,  80  Me.  90.  9.  In  re  Rurdick,  112  Cal.  387. 

Missouri,  —  Branson  v,  Branson,  102  10.  Bates  v  Rybcrg,  40  Cal,  463.    Sec 

Mo.  613.  also  article  Appeals,  vol.  2,  p.  170. 

Montana, — In  re  Dewar,  10   Mont.  11.  See  article  Appeals,  vol.  2,  p.  164. 

422;  In  re  Phillips,  xS  Mont.  311.  12.  Bates  z/.  Ry berg, 40  Cal.  463,  hold- 

Pennsylvania,  —  Sbifier's   Appeal,   4  ing   that   the  executor  cannot  appeal 

Penny.  (Pa.)  512.  from  an  order  of  distribution  on  the 

Vermont,  —  Probate  Ct.  v.  May,  52  ground  that  the  property  was  improp. 

Vt.  190.  erly  divided  between  the  legatees,  the 

Qnettioni  Open  on  Appeal.  —  On  appeal  estate  being  insufficient  to  pay  all  the 

only  from  a  final  decree  of  distribution  legacies  in  full  \foUowed  in  Matter  of 

the  decree   of  final  settlement  cannot  Wright,  49  Cal.  550,  and  In  re  Dewar, 

be  examined  for  alleged  error  therein.  10  Mont.  422J;  Merrifield  v,  Longmire, 

In  re  Burdick,  X12  Cal.  387.  66  Cal.  180;  Matter  of  Marrey,  65  Cal. 

1.  Andrews  V.  Hall,  15  Ala.  85; -fi'jr/.  287;  Goldtree  v.  Thompson,  83  Cal. 
Harrison,  7  Ala.  736.  420;  Merrick  v.  Kennedy,  46  Neb.  264, 

2.  Matter  of  Mitchell,  r2i  Cal.  391,  holding  on  dismissal  of  an  appeal  by 
quoting  the  statute;  Mack's  Appeal,  71  the  administrator  that  the  case  would 
Conn.  122.  have  been  different  if  he  was  ordered 

8.  Lake's    Appeal,     32    Conn.    331;  -to  pay  more  than  he  had  in  his  hands 

Davenport  v,  Richards,  16  Conn.  320;  belonging  to  the  estate.     Sharp's  Ap- 

Holcombz/.  Sherwood,  29  Conn.  420.  peal,  3GrantCas.  (Pa.)  260;  Gallagher's 

4.  May  z'.  May,  28  Ala.  141;  Webster  Appeal,  89  Pa.  St.  29;  Mellon's  Ap- 
V,  Merriam,  g  Conn.  225.  peal,    32    Pa.    St.   121    [distinguishifi^ 

5.  In  re  Casement,  78  Cal.  136.  See  Koch's  Estate,  4  Rawle  (Pa.)  268 J; 
also  Dyer  v.  Carr,  18  Mo.  246.  Stineman's  Appeal,  34  Pa.  St.  394. 

6.  Matter  of  Dean,  62  Cal.  613;  Cala-  Order  Withont  Notioe  to  All  Partiee.  — 
ban's  Estate,  60  Cal.  232;  Wood  v.  Since  a  binding  order  of  distribution 
Wood,  51  Ind.  141.  cannot  be  made  without  notice  to  all 

7.  Mack's  Appeal,  71  Conn.  122,  parlies  interested  (see  sufra,  p.  1084). 
holding,  however,  no  motion  having  the  personal  representative  has  suffi- 
been  made  to  dismiss  the  appeal  and  cient  interest  to  appeal  from  an  order 
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implication  gives  to  him  a  right  of  appeal.* 

17.  Distribution  and  Partition  of  Beal  Estate  —  Distrlbntioii.  — 
Under  the  system  of  administration  prevailing  in  some  of  the 
states  the  personal  representative  has  possession  of  the  real  estate 
during  administration,  and  the  statute  provides  for  the  distribu- 
tion or  delivery  of  possession  thereof  to  the  heirs  or  devisees,* 
either  by  direct  order  of  the  court  •  or  by  distributors  appointed 
by  the  court,*  who  make  a  report  of  their  doings  to  the  probate 
court  for  confirmation.*  The  order  of  the  court  does  not  bind 
interested  parties  unless  they  have  actual  or  constructive  notice 
of  the  proceeding.* 

Froceedingt  for  Partition  in  probate  courts  have  been  treated  in  a 
preceding  article.'' 

18.  Actions  at  Law  to  Eecover  Legacies  or  Distributive  Sliares.  — 
See  article  Legatees  and  Distributees,  vol.  13,  pp.  9,  10. 

which,  by  reason  of  the  absence  of  no-  and    *    *     *     until  then   neither  the 

tice  to  such  parties,   will   not  protect  heirs  nor  their  grantees  can  maintain 

him  in  executing  it.     Morris  v.  Virden,  ejectment  for  any  portion  of  such  prop- 

57  Ark.  232.  erty." 

In  Looiiiaiia  a  testamentary  executor  8.  Crew  z/.  Pratt,  119  Cal.  139; 
**  is  interested  in  the  proper  distribu-  Chever  z^.  Ching  Hong  Poy,  82  Cal.  68; 
tion  of  the  funds,  and  it  is  his  sacred  William  Hill  Co.  v.  Lawler,  116  Cal. 
duty  to  see  that  ihey  are  distributed  359;  Tidd  v.  Rines,  26  Minn.  201; 
among  those  whom  the  testator  in-  Farnham  v.  Thompson,  34  Minn.  330; 
tended  should  be  beneficiaries;  '*  and  Schmidt  v.  Stark,  61  Minn,  gx;  Green- 
**  representing  all  parties,  he  has  an  wood  v.  Murray,  26  Minn.  259,  holding 
undoubted  right  to  appeal  for  the  com-  that  a  decree  assigning  devised  prop- 
mon  benefit  of  all  the  parties.**  erty  to  the  devisee  conclusively  estab- 
AUen's  Succession,  48  La.  Ann.  1036.  lishes  his  title  thereto  as  against  all 
See  also  Baumgarden*s  Succession,  35  interested  in  the  estate;  Tryon  v.  Try- 
La.  Ann.  127.  on,  16  Vt.  313;  Abbott  v,  Pratt,  16  Vt. 

Otjeotioii  for  Want  of  Appealable  In-  626;  Stone  ?/.  Griffin,  3  Vt.  400;  Keeler 
terett.  —  On  appeal  from  a  probate  v.  Keeler,  39  Vt.  550;  Balch  v.  Smith, 
court  to  a  County  Court,  and  thence  to  4  Wash.  497;  Hess*s  Will,  97  Wis. 
the  Supreme  Court,  objection  for  w.  nt  244,  where  the  court  expressly  re- 
ef appealable  interest  cannot  be  urged  frained  from  deciding  whether  an 
for  the  first  time  in  the  latter  court,  but  assignment  of  devised  property  pursu- 
must  be  taken  in  the  County  Court  be-  ant  to  the  will  was  '*  conclusive  or  only 
fore  issue  is  joined  and  trial  begins,  prima  fade  proof  of  the  title  as  be- 
Stevens  v,  Joyal,  48  Vi.  291,  See  gen  tween  the  parties  to  the  proceeding;  '* 
erally  article  Appeals,  vol.  2,  pp.  348,  Bresee  v.  Stiles,  22  Wis.  120;  Ruth  v. 
349.  Oberbrunner,  40  Wis.  238. 

1.  Harrison  v.  Meadors,  41  A!a.  274;  SuffldenoyofDesoriptionof  Land.  —  See 
Matter  of  Kelley.  63  Cal.  106,  holding  Smith  v.  Biscailuz,  83  Cal.  344;  Bates 
that  an  executor  could  appeal  from  an  ?/.  Howard,  105  Cal.  173;  Wheeler  v. 
order  of  partial  distribution   under  a  Bolton,  66  Cal.  83. 

statute  giving  to  him  the  right  to  resist  4.  Munson  v,  Munson,  3  Day  (Conn.) 

the  application;    on   which   point  see  260;  Webster  v.  Merriam,  9  Conn.  225; 

also  /«  rg  Phillips,  18  Mont.  311.  Cone's  Appeal,  68  Conn.  84. 

2.  Thus  in  Meeks  v.  Kirby,  47  Cal.  5.  Webster  v.  Merriam,  9  Conn. 
169,  the  court  declared  it  to  be  well  225. 

settled  that    '*  under  our  statute   the  6.  Jones  v.   Roberts,   84  Wis.  465; 

right  to   the    possession    of    the   real  Bresee  v.  Stiles,  22  Wis.  120;  Ruth  v. 

property  of  an  estate  remains  exclu-  Oberbrunner,   40  Wis.  238.     See  also 

sively  with  the  administrator  until  the  supra^  p.  1084. 

estate  is  settled,  or  distribution  is  di-  7.  See  article  Partition,  vol.  15,  p. 

rected  by  order  of  the  probate  court,  %2\€ts€q, 

1009  Volume  XIX, 


Dlioliarge  of  Executors         SETTLEMENT  OF  and  AdmiaiBtraton. 

XVI  DiSCHAEOE    OF    EZECITTOES    AND    ADMINI8TEAT0B8  —  1.   In 

General  —  At  Common  Law.  —  At  common  law,  according  to  the 
English  cases  and  some  American  decisions  also,  the  office  of 
executor  or  administrator  continues  throughout  the  lifetime  of 
the  person  appointed,  unless  he  renounces  his  appointment 
before  taking  charge  of  the  estate  or  is  removed  for  cause,  and 
strictly  speaking  he  cannot,  while  living,  be  entirely  relieved 
from  his  duties  and  responsibilities.' 

Modiilod  Praotioo  in  Some  Statei.  —  In  a  number  of  the  states,  how- 
ever, the  period  during  which  an  administration  may  continue  is 
limited  by  statute,  and  at  the  expiration  of  this  period  the  powers 
of  the  personal  representative  cease,  unless  an  extension  of  time 
is  granted  by  the  court;  *  in  others  it  seems  to  be  customary  to 
discharge  the  executor  or  administrator  on  the  final  settlement  of 
his  accounts,  although  such  discharge  is  not  expressly  authorized 
by  statute.' 

Butntos  Anthoriiiiiy  Diioharge.  —  In  many  of  the  states  the  dis- 
charge of  executors  and  administrators  is  now  provided  for  and 
regulated  by  statutes.* 

Dooroo  Eiwntial  to  Valid  Diicluurge.  —  By  virtue  of  the  doctrine  of  res 
judicata  an  executor  or  administrator  may  be  protected  to  a  cer- 
tain extent  from  further  liability  as  regards  matters  which  have 
been  finally  determined  by  the  probate  court.*  but  aside  from  the 

1.  Matthews  v.  Douthitl,  27  Ala,  8  Tex.  337;  Murphy  v,  Menard,  14 
273;  Pollock  V.  Buie,  43  Miss.  T40;  Paff  Tex.  62;  Moody  f.  Looscan,  (Tex.  Civ. 
V.  Kinney,  i  Bradf.  (N.  Y.)  i:  Inventory    App.  1898)  44  S.  W.  Rep.  621. 

of  Dana's  Goods,  Tuck.  (N.  Y.)  114;  In  Wisoondn  the  period  during  which 

Weycr    v.    Watt,    48    Ohio    St.    545;  the  administration    may    continue    ia 

Pierce  v.  Allen,  12  R.  I.  510;  Sitzman  limited  to  six  years  after  the  letters 

V.  Pacquette,  13  Wis.  291.  are  granted.    Matter  of  Pierce,  56  VVis. 

2,  In  Louisiana  the  functions  of  an  560;  Ford  v.  Ford,  88  Wis.  122. 
executor  terminate  at  the  end  of  a  year  8.  Myers  v,  Myers,  98  Mo.  262.     See 
unless  continued  beyond  that  period  also  Dui yea  7/.  Granger,  66  Mich.  593; 
by  an  order  of  the  court,  but  the  fane-  Slate  %>,   Probate  Ct.,   40  Minn.   296; 
tionsof  an  administrator  continue  until  Bucher  v.  Bucher,  86  III.  377. 

the  administration  is  finished.    Michot  4.  Statutes  Authoriiing    Diidiarge  of 

V.   Flotte.   12   La.    129;    Fergfuson    v.  Personal    Bepretentative.  —  Rev.    Slat. 

Glaze,    12   La.   Ann.   667;    Taylor    v.  Ariz.,  §   1276;  Sand.  &  H.   Dig.  Stat. 

Jeflfries,  10  La.  435;  Lafon  v.  Gravier,  Ark.,  §  x68;   Code  Civ.   Pro.  Cal.,  § 

I   Mart.  N.  S    (La.)  243;    Giyoso  de  1697;  Mills's  Annol.  Stat.  Colo.  (1891^, 

Leroos  v,  Garcia,   i   Marl.  N.  S.  (La.)  §4804;  Rev.  Stat.  Fla.,  §  1876;  2  Code 

24;  Johnson  v.  Brown,  3  Mart.  N.  S.  Ga.,  §  3509;  Rev.  Stat.  Idaho,  §  5649: 

^La.)  601;  Waters's  Succession,  12  La.  Horner's  Stat.  Ind.  (1896),  §2402;  Code 

Ann.  97;  Brown  v,  Williams.  16  La.  Iowa,  §  3400;  Gen.  Stat.  Kan.,  c.  107, 

344.  §.*®'»  ^"^'  ^^^^'  ^^ss.,  c.  144,  g  12; 

In  Texas  the  period  of  administration  Gen.  Stat.  Nev.,  §  2948;  Gen.  Slat.  N. 

of  a  vacant  succession  is  limited  to  one  J.,  p.  2385,  §  125;  Bates's  Annot.  Stat, 

year  from  the  date  of  the  appointment  Ohio  (1897),  ^  6190;  Slat.  Okla.,  g  1468: 

of    the  administrator,    but    power    is  Bright.  Purd.  Dig  Laws  Pa.  (1894),  pi 

given    to   the   court,   if  the    interests  623,  §  276;  Gen.  Laws  R.  I.,  c.  219, 

of  the  succession  require  it,  to  prolong  §g  12,  13;  Code  Civ.  Pio.  S.  Car.,  §  41; 

the  administration  from  year  to  year  Rev.  Stat.  Tex.,  arts.  2025,  2199. 

for  five    years.     Flores   v,    Howth,    5  5.  Tarver  v.  Tankersley,  51  Ala.  309; 

Tex.  329.     And  see  Jones  v.  Perkins,  Wolf  v.  Beaird,  123  111.  585;  Field  r, 
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protection  afforded  by  this  doctrine  it  is  very  generally  agreed 
that  a  final  settlement  of  his  accounts  by  the  personal  represent- 
ative does  not  operate  to  release  him  from  his  liability  or  divest 
him  of  his  authority,  in  the  absence  of  an  express  decree  or  order 
of  discharge.* 

Hitchcock,  14  Pick.  (Mass.)  405;  Den-  of  the  ruling  of  the  probate  court  that 

son  V,  Denson,  33  Miss.  560;  Anderson  the  functions  of  the  applicant  as  ad- 

V.  Tindall,  36    Miss.   33a;    Garner  v.  ministrator  had  not  ceased  at  the  time 

Tucker,  61  Mo.  427.  when   the    application    was    granted. 

1.  Alabama,  —  Ligon    v.    Ligon,    84  Ligon  v,  Ligon,  84  Ala.  555. 

Ala.  555;  Simmons  v.  Price,   18  Ala.  Form   of    Deeroe.  —  An    accurately 

405.  drawn  and  formal  order  or  decree  of 

California,  —  In  re  Clary,   113  Cal.  discharge   may  not  be  necessary,  but 

292;  D  in  V.  Superior  Ct.,  63  Cal.  473;  there  must  be   some  order  or  decree 

McCrea  z'.  Haraszthy,  51  Cat.  146.  which  contains  the  substance  of  the 

Florida^  —  Anderson  v.  Northrop,  30  matter,  which  shows  that  the  attention 

Fla.  612.  of  the  court  was  directed  to  it,  and 

Louisiana, —  Robertson's  Succession,  that  it  intended    the   result  claimed. 

49  La.  Ann.  80.  In  re  Scheffer,  58  Minn.  29. 

Maine.  —  Robinson  v.  Ring,  72  Me.  In  the  Administration  of  an  Insolvent 

140.  Estate  the  executor  or  administrator  is 

Maryland,  —  Wilson  v,  McCarty,  55  still  liable  in  his  fid  uciary  character, 

Md.  277.  even  after  the  report  of  the  commis- 

Michigan.  —  Buss  v.  Buss,  75  Mich,  sioners  and  the   decree  of   the  court 

163.  directing  distribution   to  creditors,  in 

Minnesota,  —  /nr^Scheffer,  58  Minn,  case   assets   are  subsequently  discov- 

29;  Lowry  v,  Tilleny,  31  Minn.  500.  ered,  or  in  case  a  claim  is  presented 

Mississippi,  —  Denson  v,  Denson,  33  which  was  not  presented  to  or  adjudi- 

Miss.  560:  Grinsteadv.  Fonte,  32  Miss,  cated  by  the  commissioners;  but  with 

120;     Henderson     v.    Winchester,    31  these  exceptions  the  decree  of  distri- 

Miss.  290;  Isom  V.  McGehee,  45  Miss,  bution   terminates  the  relation  which 

712.                                 ^  exists    between    the    personal    repre- 

Missouri,  —  Rogers  v.  Johnson,  125  sentative  and  the  court.     Anderson  v. 

Mo.  202;  Wilkerson  v,  Allen,  67  Mo.  Tindall,  26  Miss.  332. 

502 .  Administration  by  Fnblio  Administrator. 

Ohio, — Fewlass  t'.  Keeshan,  88  Fed.  — An  administrator  appointed  in  the 

Rep.  573;  McClaskey  v.  Barr,  79  Fed.  usual  and  ordinary  way  has  power  to 

Rep.  408;  McAfee  v,  Phillips,  25  Ohio  execute  a  deed  for  premises  sold  as 

St.  374.  administrator  under  order  of  the  court, 

Pennsylvania,  —  Williams    v.   Short,  even   though  an  order  has  previously 

155  Pa.  St.  480.  been  entered  of  record  directing  him 

South    Carolina,  —  Rosborough     v.  to  turn  over  the  estate  to  his  successor. 

Mills,  35  S.  Car.  578.  if  the  record  fails  to  show  that  he  has 

Washington,  —  Denny  v.    Say  ward,  either  resigned,  or  had  his  letters  re- 

10  Wash.  422;  Hazelton  z/.  Bogardus,  8  voked,  or   been  discharged;    and  the 

Wash.  102.  same  rule  Applies  in  the  case  of  an  ad- 

Froramption  Against  Disohargo.  —  A  ministration  by  the  public  administra- 
final  settlement  of  his  account  does  tor.  Warren  v.  Carter,  92  Mo.  288. 
not  discharge  an  administrator  from  Under  the  Ohio  Statute  an  executor  or 
farther  accounting  unless  there  is  an  administrator  who  has  paid  or  de- 
order  discharging  him,  or  unless  de-  livered  over  to  the  persons  entitled 
crees  are  rendered  distributing  the  resl-  thereto  the  money  or  other  property 
due  of  the  estate  and  these  decrees  are  in  his  hands,  as  required  by  the  order 
paid;  and  therefore  where  an  adminis*  of  distribution  or  otherwise,  may  per- 
trator,  after  final  settlement  of  his  ac-  petuate  the  evidence  of  such  payment 
counts,  applies  for  an  order  to  execute  by  presenting  to  the  court,  within  one 
a  conveyance  to  a  purchaser  of  lands  year  after  such  order  was  made,  an 
sold  under  a  probate  decree,  and  the  account  of  such  payment  or  the  deliv- 
application  is  granted  by  the  court,  the  ery  of  such  property;  and  this  account, 
appellate  court  will  presume  in  favor  being  proved  to  the  satisfaction  of  the 
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2.  How  Discharge  Is  Obtained.  —  The  statutes  of  the  various 
states  providing  for  the  discharge  of  executors  and  administra- 
tors and  regulating  the  practice  in  regard  thereto  differ  widely  in 
their  incidental  requirements,  but  it  is  generally  provided  that 
the  application  for  discharge  shall  be  made  by  petition  and  that 
notice  thereof  shall  be  given  to  persons  interested  in  the  estate.* 

court  and  verified  by  the  oath  of  the  Miss.   157;    Tredwell   v,    Herndon,  41 

party,   shall   be  allowed   as  his   final  Miss.  38;  Brasfield  v,  French,  59  Miss, 

discharge,  and   ordered   by  the  court  632. 

to  be  recorded;  but  the  mere  filing  by  In  New  Jirsey  it  was  held  that,  pre- 

an  administrator  of  a  statement  and  vious   to   the  adoption  of   rule   11   of 

affidavit  that  he  has  neither  received  the  Orphans'  Court,  creditors  who  had 

nor  paid  out  anything,  and  knows  of  obtained  judgment  against  administra- 

no  debts  against   the  estate,  will  not  tors  were  not  entitled  to  notice  of  an 

operate  as  a  settlement  and  discharge  application  by  such  administrators  to 

under  the  statute,  in   the  absence  of  be  discharged  from  their  trust  on  ac- 

any  order  of  the  court  relating  thereto,  count  of  the  insolvency  of  themselves 

Fewlass  v.  Keeshan,  88  Fed.  Rep.  573;  and  their  sureties.     Union  Nat.  Bank 

McCiaskey  v.  Barr,  79  Fed.  Rep.  408.  v,  Poulson,  31  N.  J.  Eq.  239.     But  in 

1.  For  the  practice  regarding  appli-  Vail  v.   Male,  37   N.  J.  Eq.  521,  a  dc- 

cations  for  discharge  consult  the  stat-  cree  of  the  probate  court  discharging 

utes  cited  supta^  p.  iioo,  note  4,  and  see  an  executor  was  reversed  for  want  of 

also  the  following  cases  in  which  par-  notice. 

ticular  statutes  are  construed  and  ap-  Hearing  of  Petition.  —  Upon  the  filing 

plied:  Gadsden  v.   Jones,   i   Fla.  332;  of  a  final  account  and  a  petition  by  the 

Loyless  v.   Rhodes,  9  Ga.  550;  Collier  administrator  for  his  discharge,  where 

z/.  Cross,  20  Ga.  I ;  Browne  z^.  Doolitlle,  it   appears    that    objections   formerly 

151   Mass.  595;  Cosgrove  v.  U.  S.,  33  made  to  the  account  are  still  insisted 

Ct.  CI.  167.  upon,  and  that  still  further  objections 

Hotice  of  Disoharge.  —  In  Georgia  the  are  made  having  relation  to  matters 

heirs  of    an    estate,   if    they   are    all  since  occurring,   and    that  there  are 

of  age,   may   distribute   it  so  far  as  circumstances  which  tend  to  show  bad 

they  are  concerned, ^nd  by  agreement  faith  on  the  part  of  the  administrator, 

among  themselves  have  a  consent  de-  it  is  proper  for  the  surrogate,  in  the 

cree  informally  rendered  at  chambers  exercise  of  his  judicial  discretion,  to 

so  as  to  bind  themselves;  but  a  decree  refuse  to  discharge  the  administrator 

of  this  nature,  although  by  its  terms  it  in  the  summary  manner  prayed  by  the 

releases  the  executor  from  his  trust,  petition,    to  permit  the    filing  of    an 

will  not  discharge  him  from  his  lia-  answer    by   the    next  of   kin,   and  to 

bility  to  a  creditor  who  has  no  notice  order  a  hearing  upon  the  issues  made 

of  the  decree  and  is  noi  a  party  thereto,  by  the  denial  and  charges  contained 

A  discharge,  to  be  binding,   must  be  therein.     Matter  of  Cornell,  137  N.  Y. 

made  after  notice  to  all  parties  inter-  600. 

ested.     Long  v.  Mitchell,  63  Ga.  769.  The  court  will  not  dismiss  an  admin- 

In  Iowa  it  was  held  that  an  order  of  istrator  from  the  duties  of  his  appoint- 

discharge,  though  made  witHout  notice  ment,  although  he  swears  that  he  has 

to  persons  interested  in  the  estate,  was  never  received  any  money  or  done  any 

valid.     Arnold  v.  Spates,  65  Iowa  570.  act  as  administrator,  without  first  ap- 

But  in  Godes  v.  Hassen,  8r  Iowa  197,  pointing  auditors  to  ascertain  the  truth 

an  order  of  discharge  was  held  to' be  of  such  averments.     Buckley's    Case, 

invalid   where   it   was   made   while  a  i  Browne  (Pa.)  289. 

claim  against  the  estate,  duly  verified  Although  the  statute  provides  that 

and  filed,  remained  unsettled,  no  notice  upon  the  filing  of  a  final  account  by 

of  the  application  for  such  discharge  the  administrator  the  clerk  shall  fix  a 

having  been  given  to  the  claimant.  day  for  the  hearing  of  the  account,  this 

In  Mississippi  notice  of  the  final  s<;t-  provision  is  merely  directory,  and  an 

tlement  of  the  accounts  of  the  personal  order  of  the  court  approving  the  report 

representative  and  of  his  discharge  is  and  discharging  the  administrator  is 

essential.     Neal  v.  Wellons,  I2  Smed.  not  invalidated  by  the  fact  that  the 

&  M.  (Miss.)  649;  W inborn  r.  King,  35  date  of  hearing  was  fixed  by  the  court 
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3.  Effect  of  Discharge  —  Efbot  on  Liability  of  Personal  BeproMntotiYe.  — 
In  some  jurisdictions   a  discharge  granted  after  the  estate  has 

been  fully  administered  relieves  the  personal  representative  from 
all  further  liability,*  while  in  others  he  still  remains  liable  to  be 
called  to  account  for  assets  discovered  after  the  order  of  discharge 

is  made.*  From  this  it  follows  that  in  states  where  an  absolute 
discharge  is  granted,  such  discharge  forms  a  bar  to  suits  subse- 

and    not   by   the   clerk.     Williams  v.  nolds  r^  Brumagim,  54  Cal.  254;  Jacobs 

Williams,  T25  Ind.  156.  7'.  Pou,  18  Ga.  346;  Polk  v.  Schulen- 

Disdiarg^  Granted  Without  Petition. —  burg,  4  Mo.  App.  592;  Francis  v. 
In  Texas,  on  the  withdraival  of  an  es-  Northcote,  6  Tex.  185. 
tale  from  administration  upon  applica-  Beview  of  Sale  After  Oisoluurge  of  Ad- 
ion  by  a  majority  of  the  persons  entitled  ministrator.  —  After  real  property  be- 
to  portions  of  the  estate,  it  is  the  duty  longing  to  the  estate  has  been  sold  by 
of  the  judge  to  discharge  the  adminis-  order  of  the  probate  court,  the  sale 
irator  although  no  direct  application  confirmed,  a  deed  executed  to  the  pur- 
for  discharge  is  made.  Houston  v,  chaser,  and  the  administrator  dis- 
Mayes,  66  Tex.  297.  charged,  the  court  cannot  entertain  an 

Where  Distributees  Befose  to  Aooept  application  to  review  and  set  aside  the 
Their  Shares.  —  Where  an  administrator  sale.  State  v.  Probate  Ct.,  33  Minn.  94.. 
is  anxious  to  be  discharged  from  the  2.  West  v.  Waddill,  33  Ark.  576; 
duty  of  further  holding  the  amount  Cosgrove  v.  U.  S.,  33  Ct.  CI.  167. 
awarded  to  the  widow  and  children  of  In  New  Hampshire,  Gen.  Laws,  c.  199, 
the  decedent  upon  the  settlement  of  his  §  25  (Pub.  Stat.,  c.  192,  §  26),  provides 
accounts,  but  the  widow  and  children  that  if  the  estate  of  any  person  de- 
rv^fiise  to  receive  the  amount  so  awarded  ceased,  aftet  deducting  the  allowance 
to  them,  the  administrator  may  apply  made  to  the  widow,  shall  be  expended 
by  petition  to  be  discharged  and  for  in  defraying  the  expenses  of  the  last 
leave  to  deposit  securities  and  moneys  sickness  and  funeral  of  the  deceased 
in  his  hands  with  the  court  as  a  special  and  expenses  of  administration,  the 
deposit,  annexing  to  the  petition  an  ac-  administrator,  on  the  settlement  of  his 
cojnt  of  the  principal  of  the  fund  in  account  and  due  notice  to  the  heirs  and 
his  hands  and  of  the  income  collected  others  interested  in  the  estate,  shall  be 
since  the  filing  of  his  account  as  ad-  wholly  discharged  by  decree  of  the 
ministrator,  with  a  statement  of  the  judge  from  all  claims  of  creditors 
costs  and  expenses  to  which  he  has  against  the  estate,  without  other  pro- 
been  subjected  by  reason  of  the  refusal  ceedings.  It  has  been  held,  however, 
of  the  widow  and  children  to  accept  that  the  effect  of  the  decree  mentioned 
the  amounts  awarded;  and  if,  upon  in  the  statute  is  simply  to  suspend  the 
citation  to  the  widow,  she  still  refuses  liability  of  the  administrator  to  pay 
to  accept  the  fund,  the  court  will  errant  debts  so  long  as  the  assets  in  his  hands 
a  discharge.  Gready's  Estate,  14  Phila.  continue  as  at  the  date  of  the  decree, 
(Pa.)  259,  38  Leg.  Int.  (Pa.)  94.  and  that  it  does  not  discharge  the  ad- 

Applioation  by  One  of  Two  Administra-  ministrator  or   the  estate   from   their 

tors. —  Where  one  of  two  administra-  payment    in    case    assets    are   subse- 

tors,   his  coadministrator  having  left  quently  found.     Clough   v,  Clark,  63 

the  stale  and  ceased  to  act,  although  N.  IL  403. 

never  formally  discharged,  applies  to  In  New  Jersey  an  administrator  who 

the  court  for  a  final  settlemeni  of  his  is  discharged  from  his  trust  on  account 

accounts   and    a   discharge,    and    the  of  t!.e  insolvency  of  himself  and  his 

court  having  jurisdiction  of  the  appli-  surety  still  remains  liable  to  render  an 

cation    makes   an    order    settling    his  account.     Union   Nat.   Bank  v.  Poul- 

accounts   and  discharging   him,  such  son,  31  N.  J.  Eq.  239. 

order  is  valid   until   set  aside  in  the  In  New  York  an  executor,  notwith- 

same  proceeding,  and  its  validity  is  not  standing  an  accounting  and  discharge, 

affected  by  the  fact  that  the  petitioner's  remains   liable   to   account  to   parties 

coadministrator  failed   to  join  in  the  interested  in  the  estate  who  were  no', 

petition.    State  v.  Probate  Ct.,  40  Minn,  made  parties  to  the  accounting.     Mat- 

296.  ler  of  Lamb,  (Surrogate  Ct.)  10  Misc. 

1.  Willis  V,  Farley.  24  Cal.  490;  Rey-  (N.  Y.)  638. 
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quently  instituted  against  the  personal  representative  in  his 
fiduciary  capacity,'  and  that  the  granting  of  a  discharge  and  the 
appointment  of  an  administrator  flJf  bonis  nan  during  the  pendency 
of  such  suit,  when  properly  suggested  by  the  pleadings,  render  a 
decree  against  the  discharged  representative  a  nullity  so  far  as  the 
estate  is  concerned.* 

Effect  on  Powort  of  Porsonal  BeproMatAtivo.  —  The  authority  of  an 
executor  or  administrator  to  institute  suits  in  his  representative 
character  ^  or  to  report  the  sale  of  real  property  belonging  to  the 

1.  Willis    V.    Farley,    24    Cal.   490;  counsel,  but  were  knofvn  to  the  defend- 

Gadsden  v.  Jones,  i  Fla.  332;  Gibson  ant  and  his  counsel,  and  the  case  pro- 

V.    Mitchell,    16   Fla.    519;    Career    &.  ceeded  to  a  verdict  against  A.,  with  no 

Lewis,  105  Ind.  44.  intimation  on  the  trial  of  the  change  in 

ITnder  the  Florida  Statute  a  discharge  administration,  although  B.  was  pres- 

granted  to  the  personal  representative  ent  during  a  part  of  the  trial  and  had 

is  an  immediate  and   effectual   bar  to  some  connection  therewith.     After  the 

suits   instituted   against    him    in    his  verdict  the  judge,  by  a  summary  rule 

fiduciary  capacity;  but  it  does  not  bar  and   on   affidavits   submitted  to  him, 

suits  against  him  ifor  any  personal  lia-  made  B.  a  party  to  the  cause  as  of  a 

bility    which   he   has  incurred  in  the  date  prior  to  the  verdict.     On  appeal  il 

management  of  the  estate,    provided  was  held   that  this  action  of  the  court 

such  suits  are  brought  within  h  ve  years  was  erroneous,  that  the  verdict  against 

from  the  date  of  the  discharge.     Gads-  A.    was  good,    and  that  a  judgment 

den  V,  Jones,  i  Fla.  332.  against  him  which  would  have  bound 

lo  Iowa,  after  an  administrator  has  him   might  have  been  entered,  since 

been  discharged  a   judgment  cannot  his    discharge    was   not   in   any   way 

be  entered  against  him  in  an  action  pleaded  or  suggested  before  the  ren- 

involving   the   title  to  the  decedent's  dition  of  the  verdict, 

real  estate.     Richardson  v.  Haney,  76  How  Discharge  Shoald  Be  Pleaded. — 

Iowa  loi.  Where,  after  an  action  has  been  in- 

In   Tezai.  after  an  estate  has  been  stituted  against  an  executor,  and  an 

fully  administered    and  the  adminis-  answer  has  been  filed  by  him,  he  ob- 

trator  discharged,   the  jurisdiction  of  tains   a   discharge   from    the    probate 

the  probate  court  is  exhausted,  and  a  court,    but   no   mention   of  such   dis- 

suit  cannot  beinstituted  therein  against  charge  is  made  in  any  pleading  in  the 

such  administrator.     If  the  estate  has  case,  it  is  error,  upon   mere  proof  of 

been  improperly  administered,  and  if  the  discharge  at  the  trial,  to  nonsuit  the 

certain    persons   have   claims   ugainst  plainiilT;  if  the  executor  intends  to  rely 

the  administrator,  they  must  prosecute  on  his  discharge,  as  a  bar  to  the  action, 

such  claims  in    some    other  tribunal,  he  must  file  a   further  answer  in  the 

Long  V.  Wooters,  18  Tex.  Civ.  App.  35.  nature  of  a   plto.  fiuis  e/ar rein  coniinu- 

Fnebotioe  Where  Dieoharge  Is  Soggeeted  ance,    Jones  v,  Hammett,  5  S.  Car.  41. 

—  Diimiieal  of  Suit.  —  Where,  after  the  8.  Jordan  v.   Hunnell,  96  Iowa  334; 

institution  of  a  suit  against  an  admin-  ^Goebel  v,  Foster,  8  Mo.  App.  443. 

istrator,  there   is  a  suggestion  of   hi.s  After  a  testamentary  executor  has 

discharge,  the  suit  should  not  be  imme-  been  finally  discharged  from  his  trust 

diaiely  dismissed  as  against  him,  but  as  such,  he  has  no  authority  to  insti- 

the  proper  practice  seems  to  be  to  con-  tute  a  suit  to  enforce  the  provisions  of 

tinue    the   cause   for   the   purpose   of  the  will.     Rost  v.  Doyal,  15  La.  Ann. 

making    the     heirs     parties     thereto.  iSo. 

Jones  z'.  Britton,  16  La.  Ann.  320.  Manner  of  Pleading  Discharge. — Where 

3.  Groce  v.  Field.  13  Ga.  24.  an  executor  brings  an   action    in  his 

Neoeioity  of  Pleading  Dieoharge. —  In  official  capacity,  but  subsequently,  on 

Weddington  t^  Huey,  80  Ga.  651,  after  the  trial,  desires  to  disprove  the  alle- 

suit  had   been   brought  against  A.  as  gations  of  his  petition,  by  showing  that 

executor,  but  before  trial,  he  was  dis-  his  duties  as  executor  have  ceased  and 

charged,  and  B.  was  appointed  admin-  that  he  has  been  discharged,  he  should 

isiraior  df  donis  fwft.     These  facts  were  plead  the  facts  by  supplemental  peti- 

not    known    to    the    plaintiff    or    his  tion,  and  unless  he  does  so  evidence 

1104  Volume  XIX. 


Dlielutrg6of£xeotttort  DECEDENTS'  ESTATES.     Md  AdmlnliMtM. 

estate  *  generally  ceases  on  his  discharge ;  but  if  he  holds  a  claim 
against  the  estate  which  has  been  approved  by  the  court  on  the 
final  settlement  of  his  accounts,  and  there  is  no  personal  property 
available  for  its  satisfaction,  he  may  sue  the  heirs  of  the  deceased 
after  his  discharge  to  subject  real  property  in  their  hands  to  its 
payment* 

£lfi»et  on  Rein  A&d  tNitributeM.  —  An  order  of  discharge  does  not 
amount  to  an  adjudication  that  an  heir  of  the  deceased  whom  the 
administrator  reports  that  he  has  been  unable  to  find  is  in  fact 
dead,  and  the  right  of  such  heir  to  claim  his  distributive  share  of 
the  estate  is  not  affected  by  the  order.^  Where  the  personal  rep- 
resentative has  been  discharged,  and  no  administrator  de  banU 
non  has  been  appointed,  the  heirs  or  distributees,  as  the  case  may 
be,  become  the  proper  persons  to  prosecute  or  defend  actions 
relating  to  the  estate.** 

Effeet  of  G<udltioiuil  Dedr^s.  -^^  In  Illinois  a  conditional  decree  of  dis- 
charge becomes  absolute  upon  the  fulfilment  of  the  condition 
named  therein,  without  further  action  by  the  court,  and  there- 
upon the  personal  representative  is  considered  as  having  been 
relieved  from  liability  at  the  date  on  which  the  decree  was 
made ;  ^  but  in  Washington  he  remains  liable  in  his  fiduciary 
capacity  until  the  conditional  order  is  made  absolute  by  the 
court.* 

Lialiility  on  AdminiitratloB  Bond  After  IKsoluurge.  —  After  the  discharge 
of  an  executor  a  bill  in  equity  will  not  lie  against  the  sureties  on 
his  bond,  to  recover  for  an  alleged  improper  payment  made  by 
him;^  nor  is  an  administrator  who  has  been  discharged  liable  on 
a  joint  administration  bond  for  the  subsequent  misfeasance  of  his 
coadministrator  who  has  been  continued  in  office.® 

4.  Setting  Aside  Order  of  Discharge  —  Appeal  —  in  General.  —  Owing 

of  snch  discharg'e  cannot  be  admitted.  7.  People  v.   Medart,    l66  lU.   348, 

Williams  v,  Eikeobary,  36  Neb«  478.  holding  that  if  the  probate  coart  hai 

1.  Melton  V,  Fitch,  125  Mo.  281.  jurisdiction  to  declare  the  estate  settled, 

8.  Shoemaker  v.  Brown,  10  Kati.  383.  thert  its  decree  of  settlement  duly  rati- 

See  also  Smith  f.  Blindbufy^  66  Mich,  fies  pliymcnis  itiade  by  the  executor; 

319.  afid  if*  on  the  other  hand,  such  coart 

8.  Crosley  v.  Calhoon,  45  Iowa  557<  has   no    jurisdiction,    then    its    order 

4.  Gibson  v,  Mitchell,   16  Fla.   51Q;  settling  the   administrator's  accounts 

Jordan  v,  Hunnell,  96  Iowa  334;  Hill  and  discharging  him  is  votdi  afld  an 

z/.   Boyland,  40  Miss.  6iq;  Goebel  v^  action  at  law  may  be  maintained  on 

Foster,  8  Mo.  App.  443.  his  bond;  but  (hat  in  neither  case  does 

6.  Biicher  v.  Bucher,  86  III.  377.  a  bill  in  equity  lie. 

8*  State  V.  Superior  Cc,   13  Wash.  8.  Com.    v.   Smith,  4    Phila.    (Pa.) 

35,  wherein  it  was  held  that  upon  ari  270. 

application  for  final  discharge,  made  Wh4re  One  of  Two  Adtniniftrators  Has 

by  an  administrator  who   has   prev)-*  Been   DiBcharged,   and    the    rettiainirig 

onsly  obtaihed  a  conditional  order  of  administrator  hliS  giren  a  new  boild, 

discharge,  the  cotirt  should   direct  a  the  sureties  on  th6  joint  bond  formerly 

hearing,    and   should   make   the  final  gi^tfn  by  the  two  administrators  Are 

order  ortly   hpon  a  satisfactory  sho^-  no  longer  liable  for  a  devastavit  com* 

ing  that  the  estate  has  in  fact  been  mitted  after  the  order  of  discharge  t^as 

fully  distributed.  made.     Veach  v.  Rice,  131  U.  8.  993* 
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to  the  limited  nature  of  their  powers  at  common  law  it  has  been 
held  in  some  of  the  states  that  courts  of  probate  cannot  discharge 
executors  or  administrators  before  the  estate  is  completely 
settled,  and  that  if  they  attempt  to  do  so  their  decrees  of  dis- 
charge are  utterly  void ;  *  but  in  other  states,  where  the  powers 
of  the  probate  courts  have  been  increased  by  statutory  enact- 
ment, it  is  held  that  decrees  of  discharge  rendered  by  such  courts, 
in  cases  where  they  have  jurisdiction  of  the  parties  and  subject- 
matter,  are  conclusive  unless  impeached  by  direct  proceedings 
for  that  purpose  *  or  attacked  by  appeal.' 

1.  Matthews^.  Douthilt.  27  Ala.  273;  Tfxas,  —  Long  v.  Wooters,  18  Tex. 
Rlanchard  v,  Williamson,  70  111.  647;  Civ.  App.  35;  Ball  v.  Ball,  (Tex.  Civ. 
Diversey  v.  Johnson,  93  111.  547;  Bliss    App.  1898)  45  S.  W.  Rep.  605. 

V.  Seaman,  59  111.  App.  236-  Dunaway  United  States. — Veach   v.  Rice,   131 

I/.  Campbell,  59  111.  App.  665:  Weyer  v.  U.  S.  293. 

Watt,  48    Ohio    St.    545;    Sitzman    v.  In  Oeorgia,  where  ihe  discharge  has 

Pacquetie,  13  Wis.  291.  been   obtained   by  means  of  a  fraud 

In  Florida  the  court  is  authorized  by  practiced  upon  the  legatees  or  the  court 
Rev.  Stat.,  §  1876,  to  discbarge  execu-  it  is  void,  and  may  be  set  aside  on 
tors  and  administrators  who  have  motion  in  the  probate  court,  or  may 
faithfully  and  honorably  discharged  be  collaterally  attacked  as  a  nullity  by 
the  trust  and  confidence  reposed  in  an  equitable  petition  in  the  Superior 
them;  but  such  discharge  cannot  be  Court.  Pass  r.  Pass.  98  Ga.  791 ;  Col- 
granted  until  the  estate  has  been  fully  Her  V.  Cross,  20  Ga.  i;  Loyless  v. 
administered,  and  if  granted  before  Rhodes,  9  Ga.  547. 
that  time  it  seems  that  the  decree  is  a  In  Kississippi  a  decree  of  final  settle- 
nullity.     Lott  v.  Meacham,  4  Fla.  144.  ment  and  discharge  is  void  as  against 

In  PennBylvania  it  has  been  held  that  parties  interested  in  the  estate  who 
an  executor  should  not  be  discharged  have  not  received  the  notice  thereof 
as  long  as  there  are  outstanding  claPms  required  by  statute,  and  such  parties 
to  collect,  suits  to  defend,  or  legacies  may  apply  by  petition  to  the  probate 
to  be  paid.  Mott*s  Estate,  4  Kulp  (Pa.)  court  to  have  the  decree  set  aside  and 
43.  And  likewise  that  an  executor  annulled.  But  the  proceeding  is  not 
whose  account  has  been  finally  con-  void  for  all  purposes.  It  has  such 
firmed  should  not  be  discharged  un-  force  and  eflect  as  the  law  gives  to 
til  he  has  paid  over  the  amount  in  his  ex  farte  or  annual  settlements.  Neal 
hands  to  the  parties  entitled  thereto,  v.  Wellons,  12  Smed.  &  M.  (Miss.)  649; 
Wiseman's  Estate,  4  W.  N.  C.  (Pa.)  59.  Winborn  v.  King,  35  Miss.  157;  Tread- 
But  compare  Walker's  Estate,  3  Rawle  well  ».  Herndon,  41  Miss.  38;  Brasfield 
(Pa.)  243.  V.    French,    59   Miss.   632.      See    also 

2.  California. —  Dean  r.  Superior  Ct.,  Pollock  v.  Buie,  43  Miss.  140,  holding 
63  Cal.  473;  In  r^Cahalan,  70  Cal.  604.  that  the  probate  court  has  no  power  to 

Indiana,  —  Carver  ?'.  Lewis,  T04  Ind.  discharge  an  executor  from  bis  trust 

438.  upon  the  mere  settlement  of  his  final 

Iowa,  —  Doogan   v.   Elliott,  43  Iowa  account,  without  distribution. 

34?;  Kows   I'.    Mowery,    57    Iowa   20:  In  Washington,  where  a  conditional 

Daniels  v.  Smith,  58  Iowa  577;  Arnold  order  is  made  directing  that  an   ad- 

V.  Spates,  65  Iowa  570;  Diehl  v.  Miller,  ministrator  shall  be  discharged  upon 

56  luwa  313.  mak'ng  distribution  and  obtaining  re- 

Michi^f^an,  —  Duryea  v.   Granger,  66  ceipts  from  the  heirs  for  their  respec- 

Mich.  593.  live  shares,  the  court  has  jurisdiction 

Minnesota,  —  Simpson  v.  Cook,  24  subsequently  to  set  aside  such  con- 
Minn.  180.  ditional  order  jpon  the  motion  of  one 

Mississippi,  —  Stubblefield     v.     Mc-  who  claims  that  the  administrator  has 

Raven,  5  Smed.  &  M.  (Miss.)  130.  not  made  full  distribution.     State  v. 

Missouri,  —  Brown  v.  Woody,  22  Mo.  Superior  Ct.,  13  Wash.  25. 

App.  253.  8.  Tebbets  v.  Tilton,  24  N.  H.  120. 

Tennessee,  —  Fitzsimmons    v.   John-  Who  May  Appeal.  —  An  appeal  from 

soil,  90  Tenn.  416.  an  order  discharging  an  executor  can- 
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The  Praotice  in  Proceedings  to  Set  Aeide  Orden  of  Bisoharge  is  in  general 
the  same  as  upon  applications  to  open  and  set  aside  final  settle- 
ments, which  subject  has  been  treated  in  another  part  of  this 
article.* 

Effeot  of  Order  Setttng  Adde  IHieharge.  —  After  a  decree  confirming  an 
administrator's  final  report  and  discharging  him  has  been  set 
aside,  claims  against  the  estate  may  be  filed  as  though  such 
decree  had  never  been  made.* 

An  Appeal  Liee  from  an  order  setting  aside  a  discharge,'  but  such 
order  is  not,  in  general,  subject  to  collateral  attack.* 

not  be  maintained   by    a  party  who  is  opposition  to  his  discharge  must   be 

not  prejudiced  by  the  decision.     Cow-  charged  upon  the  objectors.     Col  ton 

herd   v.    Kitchen,    57    Neb.   426.     Nor  v.  Field,  131  111.  398. 

can  the  successors  of  the  administrator  1.  See  supra^  p.  1063  et  seq. 

who    has    been    discharged    maintain  2.  Chicago,  etc.,  R.  Co.  z/.  Harsh  man, 

an  appeal  from  the  order  of  discharge  21  Ind.  App.  23. 

where  they  have  received  the  balance  Reinstatement  of  Biuharged  Bepre- 
of  assets  in  the  hands  of  the  retiring  sentative. —  In  California  it  has  been 
administrator  and  have  given  receipts  held  that  an  order  of  the  court  rein- 
therefor  in  accordance  with  the  decree  stating  an  executor  for  the  purpose  of 
of  the  probate  court.  Ro  Bards  v.  contesting  the  claims  of  certain  parties 
Lamb,  76  Mo.  192.  to  a  legacy  bequeathed  by  the  will,  al- 
Goeta  on  AppoU.  —  Where  creditors  though  unnecessary  to  the  determina- 
objectjng  to  a  decree  settling  the  ac-  tion  of  the  controversy,  cannot  be 
counts  of  the  personal  representative  complained  of  on  appeal  by  an  unsuc- 
and  discharging  him  appeal  and  pro-  ccssful  claimant  of  the  legacy  in  ques* 
cure  a  reversal  of  such  decree,  the  per-  tion.  In  re  Casement,  78  Cal.  136. 
sonal  representative  will  be  chargeable  But  in  Iowa  it  has  been  held  that 
individually  with  all  the  costs  accruing  after  debts  and  costs  are  paid  and  the 
prior  10  the  time  when  the  case  is  administrator  is  discharged  the  juris- 
brought  back  to  the  probate  court,  even  diciion  of  the  probate  court  ceases,  and 
though  the  appellants  do  not  succeed  that  it  cannot  reappoint  such  dis- 
in  all  their  objections  to  his  accounts;  charged  administrator  for  the  purpose 
but  if,  after  the  decree  confirming  his  of  bringing  suit  on  a  claim  due  the 
accounts  has  been  reversed,  the  per-  estate.  Jordan  v.  Hunnell,  96  Iowa 
sonal   representative  amends  such  ac-  334. 

counts,  and  properly  charges  himself  8.  State   v.  Superior  Ct.,   13   Wash, 

with   the  amounts  for   which  he  has  25. 

been  found  liable,  the  costs  of  further  4.  Wiggin  v.   Superior  Ct.,  68  Cal. 

litigation  growing  out  of  unsuccessful  398;  Collier  v.  Cross,  20  Ga.  i. 
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By  Charles  H.  StRKRT. 

I  Scope  of  Asticle,  i  io8. 
n.  Gekebal  Bight  of  Plaiktiff  to  Seyebakce,  i  io8. 

m   IH  JOIHT  ACTIOHB  WHERE  LIABILITY  IS  FOUITB  TO  BB  SSYS&AL, 

1 109, 

IV.  Past  of  DsfEHBAHTs  Not  Seeyeb  ob  Appeabiho,  i  i  10. 
y.  Whbbe  Causes  of  Aotioh  Abe  Ixpbofeblt  Uhiteb,  i  i  i  i  . 
VI.  Whebe  Pabt  of  Claim  Is  Abmittes,  i  114. 
VU  Whebe  Oke  of  Sevebal  Pabtieb  Dies,  i  i  15. 

CROSS-REFERENCES. 

As  to  Spltiting  Causes  of  Action^  see  article  ACTIONS^  vol.  i,  p.  148. 
Sei^erafice  on  Appeal^  see  article  APPEALS^  vol.  2,  p.  185. 
Sei^erances  by   Defendants  in    Their   Answers  and  Pleas^    see 

articles  ANSWERS  IN   CODE  PLEADING,   vol.    i, 

p.  861;  PLEAS  AT  LAW,  vol.  16,  p.  579. 
Separate  Trials,  see  that  title,  ante,  p.  520. 

L  Scope  of  Abticle.  —  This  article  is  designed  to  treat  of  the 
practice,  chiefly  under  codes  and  practice  acts,  whereby  a  single 
action  may  be  divided  into  several  actions  at  any  time  between 
the  service  of  the  writ  and  the  rendition  of  a  final  judgment. 
The  separation  bv  defendants  in  their  pleas  has  been  treated  in 
other  articles  as  indicated  in  the  cross-references  given  above, 
and  is  not  considered  under  the  present  title. 

II.  OeITEBAL  EIOHT  of  PlAIKTIFF  to  SEVEBAirCE.  —  While  the 
right  of  a  plaintiff  to  discontinue  an  action  as  to  some  of  a  num- 
ber of  joint  defendants  and  proceed  to  judgment  against  the 
others,  in  certain  cases,  is  well  established,*  a  direct  severance  of 
a  suit,  as  to  parties  defendant,  so  as  to  make  two  several  suits 
out  of  one  joint  suit  is  not  allowable  at  common  law,*  nor  can  an 

1.  See  article  Dismissal/Discontinu-  the  defendants  if  the  cause  is  at  issue 
vNCE,  AND  Nonsuit,  vol.  6,  p.  823.  against    all    of    the    defendants    and 

2.  Smith  V,  Rines,  2  Sumn.  (U.  S.)  may  be  noted  for  trial  against  all 
•,38,  22  Fed,  Cas.  No.  13,100.  wherein  of  them.  Livingston  v.  Mclniyre. 
t  was  also  held  that  a  suit  removed  to  (Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N. 
I  federal  court  must  be  removed  in  its  Y.)  41. 

jntirety,  and  that  it  could  not  be  sev-  Bight  to  Joint  Aotion  Oiven  by  Btatnte. 

ered  in  the  state  court  and  a  part  only  —  Where  the  right  to  a  joint  action  is 

removed  to  ihe  federal  court.  given  by  statute  the  court  cannotgrant 

A  Suit  Cannot  Be  Severed  at  the  Cironit  a  severance.     Taylor  v.  French,  11  Lea 

and  an  inquest  taken  against  a  part  of  (Tenn.)  136. 
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action  be  severed  as  to  the  amount  clairned,  and  the  plaintiff  per- 
mitted to  take  several  judgments  for  distinct  sums  at  different 
stages  of  the  proceedings;  *  but  the  substitution  of  a  several  for 
a  joint  cause  of  action  is  sometimes  authorized  by  statute,*  and 
the  fact  that  an  order  consolidating  several  suits  has  been  passed 
does  not  prevent  the  court  from  granting  an  order  of  severance 
at  a  subsequent  time.' 

ni  Ijr  JoivT  AcTioirs  weere  Lulbilitt  Ib  Foukd  to  Be  Sey- 

EBAX.  —  Although  a  suit  is  instituted  against  two  or  more 
defendants  jointlj'  it  may  be  divided  if  their  liability  is  found  to 
be  several  and  it  appears  that  a  several  judgment  is  proper.'* 

Whert  OiBtUot  lisas  AtUm  in  JQint  Aotion.  —  In  New  York  it  is  pro- 
vided by  the  code  that  **  where  an  issue  of  law  and  an  issue  of 
fact  arise  with  respect  to  different  causes  of  action,  set  forth  in 
the  complaint,  and  final  judgment  can  be  taken  with  respect  to 
one  or  more  of  the  causes  of  action,  without  prejudice  to  either 


1.  3rewer  v.  Christian,   9  III.  App. 

57. 

After  Yerdiet.  —  Where  a  verdict  is 
sufBcienr  as  to  some  of  the  property 
sued  for,  judgment  may  be   rendered 


fendants  and  a  severance  of  the  action 
in  certain  cases.  Stedekerz^.  Bernard, 
102  N.  V.  337. 

Thus,    in   an   action    to   foreclose  a 
mortgage,   where    a  prior   mortgagee 


for  that  part  only,  if  the  pUiniiff  con-     has  been  made  a  party  defendant,  and 


sents;  butafter  verdict  upon  the  issues 
formed  the  court  is  without  authority, 
in  the  absence  of  consent  by  the  par- 
ties, to  sever  the  cause  of  action  so  put 
in  issue  and  tried  by  the  jury,  by  ren- 
dering judgment  for  part  of  the  prop- 
erty sued  for  and  continuing  the  cause 
in  court  for  further  litigation  therein 
as  to  the  remainder.  Griffin  v.  Head, 
(Ala.  1899)  25  So.  Rep.  185. 

S.  ArkiEuisaB  Statute  •-- Amendment  of 
Deolantion.  —  Changes  in  pjirties  and 
the  substitution  of  a  several  instead  of 


has  answered,  setting  up  his  mortgage 
as  a  superior  lien,  but  dies  pending  a 
reference,  and  the  reference  is  pro- 
reeded  with,  without  any  order  reviv- 
ing 01  continuing  the  action  against 
the  representative  of  the  deceased,  the 
plaintiff,  on  filing  the  referee's  report 
sustaining  the  superiority  of  the  de- 
ceased mortgagee's  lien,  may  waive 
all  claim  to  priority  over  such  lien  and 
move  fur  judgment  of  foreclosure  ac- 
cording to  the  report  and  for  a  sever- 
ance   of    the    action    so    far    as    the 


a  joint  cause  of  action  after  the  parties    deceased    defendant  was    concerned. 


had  all  appeared  in  court  and  pleaded 
could  not  formerly  be  allowed,  but 
such  practice  is  at  present  authorized 
by  the  civil  code  of  practice:  but  where 
the  plaintiff  determines  to  abandon  his 
suii  as  to  one  of  the  defendants  and  to 
proceed  against  the  other  defendant 
upon  an  individual  cause  of  action,  he 
must  so  amend  hi^  declaration  and 
other  proceedings  as  to  conform  thsm 
to  the  new  state  of  the  case.  King  v. 
Caldwell,  26  Ark.  405. 

8.  Wheeler  v.  Ralph,  4  Wash.  617. 

4.  InlTewTork  the  common-law  rule 
that  in  an  action   against  several  de 


Ferris   v.    Hard,   (Buffalo    Super.   Ct. 
Spec.  T.)  15  Civ.  Pro.  (N.  Y.)  171. 

Under  the  Ohio  Btatntet  it  hai^  been 
held  that  in  an  action  on  contract 
against  two  or  more  defendants,  where 
it  appears  that  a  several  judgment  is 
proper,  the  court  may,  in  its  discretion, 
render  judgment  against  one  or  more 
of  the  defendants,  leaving  the  action 
to  proceed  as  to  the  others;  that  such 
a  separate  judgment  operates  as  a  sev- 
erance of  the  cause  of  action,  and 
thereafter  the  issues  made  by  the  re- 
maining defendants  are  to  be  heard 
and   determined  as  if  they  had  been 


fendanis  upon  an  alleged  joint  contract  sued  alone;  and  that  on  such  final  trial 

the  plaintiff  must  fail  unless  he  estab-  a  judgment  may  be  rendered  against 

lishes  a  joint  liability  of  all  the  defend-  the  remaining  defendant  for  the  whole 

ants  has  been  abrogated  by  Code  Civ.  or  such  part  of  the  cause  of  action  as 

Pro.,  g  1205,  which  provides  for  a  sev-  may  be  proved  against  him.     Hempy 

eral  judgment  against  one  of  the  de-  v.  Ransom,  33  Ohio  St.  312. 
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party,'*  the  court,  in  its  discretion,  and  at  any  stage  of  the 
action,  may  direct  that  the  action  be  divided  into  two  or  more 
actions.* 

IV.  Paet  of  Defekbahts  Kot  Seeyeb  OB  Appea&ihg.  —  In 
some  jurisdictions  it  is  provided  by  statute  that  where  an  action 
is  brought  against  several  defendants,  but  a  part  only  are  served 
with  the  writ  or  summons,  the  plaintiff  may  proceed  against 
those  upon  whom  service  has  been  made  and  discontinue  as  to 
tlie  others.*  Likewise  it  is  sometimes  provided  that  where  all  of 
I  he  defendants  are  served,  but  some  of  them  do  not  appear  or 
answer,  the  plaintiff  may  take  judgment  by  default  against  one 
or  more  of  them  against  whom  he  would  have  been  entitled  to 
judgment  had  the  suit  been  against  them  only,  and  that  the  suit 

1.  Code  Civ.  Pro.  N.  Y.,  §  1220.  serve  the  defendants  who  are  within 
This  section  of  the  code  applies  to  an  the  state  and  proceed  against  them 
action  for  libel  where  the  complaint  alone  for  the  breach  of  the  contract  by 
alleges  three  separate  causes  of  action  all.  Tappan  v,  Bruen,  5  Mass.  193. 
and  asks  judgment  for  an  entire  sum  In  Hew  York,  where  a  summons  is 
without  stating  the  damages  claimed  served  upon  some,  but  not  aU,  of  a 
for  each  libel,  and  a  demurrer  to  one  number  of  defendants  alleged  to  be 
cause  of  action  is  overruled,  and  the  severally  liable,  the  plaintiff  may  pro- 
defendant  has  answered  as  to  the  ceed  against  those  upon  whom  service 
others.  In  such  a  case  the  plaintiff  is  made  as  if  they  were  the  only  de- 
may  sever  the  action  so  as  to  enter  fendants.  And  the  same  coarse  may 
judgment  on  the  cause  of  action  de-  be  pursued  where  the  defendants  are 
murred  to,  and  the  application  for  a  both  severally  and  jointly  liable,  but 
severance  will  not  be  refused  because  not  where  they  are  jointly  liable  only, 
it  was  not  made  until  after  damages  Stannard  v,  Maitice,  (Supm.  Ct.  Spec, 
were  assessed  on  one  cause  of  action;  T.)  7  How.  Pr.  (N.  Y.)  4. 
butasapenalty  for  such  delay  the  court  If  the  Liability  Is  Joint  and  Not 
may  require  the  payment  of  the  costs  Several^  and  an  order  of  severance  is 
of  the  action  to  the  date  of  the  sever-  improperly  made,  and  a  judgment  is 
ance.  Stokes  v.  Stokes.  (Supm.  Ct.  entered  as  to  one  defendant  and  the 
Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.)  464.  suit  is  continued  as  to  the  others,  the 

2.  M'Rae  v,  Foster,  2  Stew.  &  P.  latter  are  thereby  discharged.  Oneida 
(Ala.)  143;  Nail  v.  Adams,  7  Ala.  475;  County  Bank  v,  Lewis,  (Supm.  Ct.  Tr. 
Smith  V,  Robinson,  11  Ala.  270;  Ross  T.)  23  Misc.  (N.  Y.)  34. 

V.  Everett,  12  Ga.  30;  Taylor  v.  Clay-         What  Class  of  Actions  May  Be  Sev- 

pool,    5   Blackf.   (Ind.)   557;    Lowe  v.  ercd.  —  The  practice  of  severing  actions 

Blair,  6  Blackf.  (Ind.)  282;   Caldwell  where  a  part  of  the  defendants  are  not 

V.  Price,  Hard.  (Ky.)  74;  Robinson  v.  served  is  not  confined  to  common-law 

Mattison,  25  Tex.  Supp.  451.  actions    on    contracts.       Billhofer    v. 

In  Georgia,  under  the  Act  of  1820,  the  Heubach,  (Supm.  Ct.  Gen.  T.)  15  Abb. 

plaintiff  in  an  action  against  copartners  Pr.  (N.  Y.)  143. 

might  proceed  against  the   defendant        In  an  Action  Against  Three  Persons 

served  in   the  same   manner  as  if  he  as  Partners^   where  one  has  not  been 

were  the  sole  detendant,  and  if  he  died  served,   the  plaintiff  may  have  judg- 

the   plaintiff    might    make    his    legal  ment  against  the  other  two,  upon  evi- 

representatives    parties    and    proceed  dence  that  thev  alone  constituted  the 

against   them.       Ross   v.    Everett,    12  partnership.     Pruyn  v.   Black,  21   N. 

Ga.  30.  Y.    300.     Bui   in  a   suit  against   two 

In  Matsaohnsetti,  in  a  suit  on  a  joint  members  of  a  firm,  the  plaintiff,  in 
contract  where  some  of  the  defendants  order  to  lecover  against  a  defendant 
are  out  of  the  jurisdiction  of  the  com-  not  served,  must  show  that  such  de- 
mon wealth  and  have  no  usual  place  of  fendant  was  a  partner.  Crandall  v. 
abode  within  the  state  at  which  a  sum-  Bea(  h,  (Supm.  Ci.  Spec.  T.)  7  How.  Pr. 
mons  may   be   left,  the  plaintiff  may  (N.  Y.)27i. 
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shall  thereby  be  severed  and  shall  proceed  to  trial  against  the 
other  defendants.  * 

y.  Whebs  Causes  of  Agtioh  Abe  Ikfbofeblt  Uititeb  —  serer- 

ance  After  Bemnrrer  for  Mi^oinder.  —  As  a  general  rule  the  question  of 
misjoinder  of  causes  of  action  can  be  raised  only  by  demurrer  or 

1.  TFnder  tlie  Illinois  Statntee,  where  a  part  of  the    defendants,  the  plaintiff 

suit  is  brought  against  two  or  more  may   proceed   to  the   hearing  or  trial 

persons  severally  liable  on  a  promis-  against  the  other  parties  in  the  same 

sory  note  or  bill  of  exchange,  and  de-  manner  as  if  the  suit  had  been  com- 

fault  is  made  by  one  or  more  of  the  menced  against  the  other  parties  only, 

defendants,  and  the  plaintiff  proceeds  and  the  action  shall  thereby  be  sev- 

to  trial  against  the  other   defendants  ered."     Comp.   Laws  Mich.,  §  10,065. 

and  fails,  he  may  still  have  ihe  dam-  Under  this  statute  it   has   been   held 

ages  assessed,  and,  upon  the  findings,  that  a  severance  in  such  cases  is  not 

have  judgment  by  default  against  the  compulsory,  but  rests  in  the  discretion 

defendant  or  defendants  not  putting  in  of  the  plaintiff,  and  that  he  cannot  be 

a  defense.     But  the  statutes  do  not  ap-  forced  to  sever  by  default  of  one  of  the 

ply  to  cases  where  all  of  the  defendants  defendants,    Storey   v.    Bird,  8  Mich, 

have  filed  pleas  and  put  in  defenses,  317;  that  where  several  pleas  are  filed, 

and  where  there  has  been  no  default;  and  issue  is  joined  as  to  both  defend- 

nor    do    they   authorize    a    severance  ants,    the    plaintiff  cannot    sever   but 

when  the  action  is  brought  on  a  joint  must    proceed     to    trial    agarnsi    all, 

obligation.     Deatherage  v.  Rohrer,  78  though    he  may  move  for  judgment 

111.  App.  248.  against  one  defendant  only,  Maynard 

In  Kaisaohnsetti,  under  a  statute  pro-  v.  Penniman,  10  Mich.  153;  and  that  it 
viding  that  if,  in  any  action  founded  does  not  contemplate  a  severance  in 
on  debt  or  contract  against  two  or  more  the  case  of  persons  purporting  to  be 
defendants,  it  should  appear  at  any  joint  makers,  and  sued  as  such.  Read- 
time  before  final  judgment  that  any  ing  v.  Beardsley,  41  Mich.  123. 
of  the  defendants  was  not  a  party  to  In  Hew  York,  in  Stimson  v.  Van  Pelt, 
such  contract,  he  should  be  discharged  66  Barb.  (N.  Y.)  151,  it  was  held  that 
therefrom,  and  that  the  plaintiff  might  where  two  or  more  persons  are  sued 
proceed  against  the  other  defendant  or  as  joint  debtors  and  the  plaint ifif  fails 
defendants  in  such  action  as  if  such  to  establish  a  joint  liability  against  all, 
action  had  originally  been  brq^ight  judgment  may  be  rendered  against  the 
against  him  or  them  only,  it  was  one  proved  to  be  liable.  And  by  the 
held  that  a  plaintiff  might  discontinue  Code  of  Civil  Procedure  it  is  provided 
against  a  defendant  who  had  been  de-  that  in  actions  against  two  or  more  de- 
faulted and  proceed  against  the  other,  fendants  alleged  to  be  severally  liable. 
Turner  v.  Bissell,  14  Pick.  (Mass.)  192.  where  the  summons  is  served  upon  all 

In  Miohigan  it  is  provided  by  statute  of  them,  '*  the  plaintiff  may  take  judg- 

that  the  holder  of  a  bill  of  exchange  or  ment   against    one  or   more  of   them 

promissory  note  may  include  all   par-  where  he   would   be  entitled  to  judg- 

ties    severally    liable   thereon   in  one  ment  if  the  action  was  against  him  or 

action   and   proceed    10    judgment  in  them  alone;"  and  that  "  where  judg- 

the  same   manner  as   though   all  the  ment  is  so  taken  the  clerk  must,  upon 

defendants     were     joint    contractors,  the    plaintiff's    application,   enter    an 

Comp.    Laws    Mich.,   §   10,055.     Also  order  directing  that  the  action  be  sev- 

that  "  it  shall  not  be  necessary  for  the  ered  and  that  the  plaintiff  may  proceed 

plaintiff  to  include  in  the  same  record  against  the  other  defendants."     Code 

a  judgment  against  all   the  parties  to  Civ.  Pro.  N.  Y.,  §  456.     It  has  been 

such  bill  or  note,  but  judgment  may  held  that  this  section  of  the  code  ap- 

be  entered  against  any  of  the  parties  plies  where  the  indorsers  and  makers 

thereto  whenever  the    plaintiff  would  of  a  promissory  note  are  sued  in  the 

be  entitled  to  the  same  if  the  suit  had  same  action,  and  where  tt)e  indorsers 

been  commenced  against  such  parties  are  in  default,  and  their  liability  ap- 

only;    and   if  the   trial   or  hearing  of  pears   to   be  several  from  that  of  the 

such  cause  be  put  off  by  any  of  the  makers.     Citizens'  Nat.  Bank  r.  Wes- 

parties  to  such  bill  or  note,  or  if  a  de-  ton,  81    Hun  (N.  Y.)  84.     And  to  the 

fault  shall  have  been  obtained  against  same  efifect  see  Fleischmann  v.  Stern, 
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by  a  motion  to  strike  out  the  causes  improperly  joined,  and  can- 
not be  raised  by  a  motion  to  docket  separately  the  different  para* 
graphs  of  the  complaint  a»  independent  actions;  *  but  in  several 
jurisdictions  it  is  provided  by  statute  that  after  a  cause  of  action 
improperly  joined  has  been  stricken  out  on  motion,*  or  after  a 
demurrer  for  misjoinder  has  been  sustained,'  the  court  may  order 

that  the  action  be  divided  into  as  many  actions  as  are  necessary 
for  the  proper  determination  of  the  controversy. 

(Supm.  Ct,)  6i  How,  Pr.  (N,  y.)  lu*  (S»>pm.   Ci.  Spec.  T.)  9  How,  Pr.  (N- 

But  itappUos  only  where  the  liabilUy  Y.)  378;  Roehr  v.  Liebmann.  9  N.  Y. 

of  the  defendants  is  several,  and  where  App.  Div.  247. 

a  contract,  though  in   form  joint.   It        North    Carolina,  —  Doughty    v.   At- 

fhown  to  bind  only  one  or  Ies»  than  Untie,   etc  ,   R.    Co.,   78  N,   Car.   32; 

aU  of  the  parties  sought  to  be  charged.  Street  d.  Tuck,  84  N.  Car.  605;  Finch 

Smith  V,  Weston.  81  Hun(N.  Y.)87,  94  f.  Baskerville.  8$  N.  Car.  205;  Mitrheil 

Civ.  Pro.  (N.  Y.)  141*  i  N.  Y.  Aqnot,  »,    Mitchell,  96  N.  Car.  14;  Hodges  r. 

Cas.  63,  aiing  Brumskill  v.  James,  ix  Wilmington,  etc.,  R.  Co.,  105  N.  Car. 

N.  Y.  «94.   Pruyn  r.  Plack,  «l  N.  Y.  170;  Martin  lu  Goode,  in  N.  Car.  288; 

300.    And  where  the  makers  and  in-  State  ;*.  Parker,  121  N,  Car.  198. 
dorsersof  a  note  are  sued  together  and        Ohio,  —  L,ee  v.   Fraternal  Mut.  In». 

one  of  theon  is  defaulted,  the  plaintlfif  Co.,  i  Handy  (Ohio)  917;  Hoyt  r.  Hets- 

cannot  sever  as  to  some  of  the  rest  and  ter.  a  Cine   L.   Bui.  Supp.  5,  7  Ohio 

go  to  trial  as  to  the  others,     Paine  v.  Dec.  (Reprint)  420. 
Chase,  4  Hill  (N.  Y.)  563.  United    States,  —  Keary    v.    Mutual 

1.  Langsdale  V.  Woollen,  |20  Ind,  16.  Reserve  Fund  L.  Assoc,  30  Fed.  Rep. 

It  is  not  reversible  error  to  overrule  359. 
a  motion  to  require  the  plaintiff  to  sep-        In  ap  Action  on  a  IiWie,  where  a  cause 

arate  several  causes  of  action  Elated  in  of  action  against  a  person  guarantee- 

his  complaint  and  to  docket  them  eep-  ing  by  indorsement  the  performance 

amtely  as  separate  causes  of  action,  of  the  lessee's  contract  is  improperly 

Fulton  r.  Heflel^nger,  (Ind.  App,  1899)  joined  with  a  cause  of  action  on  the 

S4  N.  E.  Rep.  1079.     And  a  defendant  lease  against  the  lessee,  and  a  demur- 

who  has    obtained   an   order   on   the  rer  on  the  ground  of  misjoinder  is  im- 

plaiatifl  to  separate  his  causes  of  action  prQ|^rly  overruled,  the  appellate  court, 

and  have    them  separately  docketed  on  reversing  the  order  overruling  the 

may  waive  the  order  by  pleading  to  the  demurrer,  may  under  Code  Civ.  Pro. 

whole  complaint  without  taking  any  N.  Y.,  §  497,  permit  the  plaintiff  to  di- 

action  to  enforce  the  order.     State  f.  vide  the  action  into  two  aciions,  one 

Roche,  94  Ind.  373.  ageiinst  the  lessee  on  the  lease,  and  the 

8.  Im  Ifwai  under  Code  1873,  §  2)634  other  against  the  guarantor  on  his 
(Code  1897,  %  3549),  "  when  a  motion  guaranty.  Roehr  v.  Liebmann.  9  N. 
is  sustained  on  the  ground  of  mis-  Y.  App.  Div.  247. 
joinder  of  causes  of  actiop.  the  court,  ITortfi  Carelina.  — Code  N.  Car.,  §  27a, 
oa  motion  of  the  plaintiff,  shall  allow  providing  for  the  dii^ision  of  an  action 
him,  with  or  without  costs,  in  his  dis-  into  several  actions  after  a  demuirer 
cretion,  to  file  several  petitions,  each  for  misjoinder,  has  been  sustained, 
including s»ch  of  said  causes  of  action  It  has  been  held  under  this  section 
as  may  be  joined,  and  an  action  shall  that  a  severance  is  properly  allowed 
be  docketed  for  each  of  said  petitions,  where  an  action  on  the  bond  of  a  cleik 
and  the  causes  shall  be  proceeded  in  of  a  Superior  Court,  founded  upon  his 
without  further  service,  the  court  fixing  alleged  official  delinquency,  is  improp- 
by  order  the  time  of  pleading  therein."  erly  joined  with  a  cause  of  action 
Where  the  plaiotifif  thus  elects  to  file  on  the  bond  of  an  administrator  for 
separate  petitions  against  some  of  ihe  maladministration.  Street  v.  Tuck, 
defendants,  such  election  constitutes  a  84  K.  Car.  605.  Also  wjiere  one  of 
waiver  of  any  error  committed  as  to  the  causes  of  action  was  for  damages 
them  befcre  the  severance  was  effected,  alleged  to  have  been  caused  by  a  road- 
Weaver  V.  Stacy,  93  Iowa  683.  bed  erected  by  the  defendant,  ponding 

<•  Nnu  York.  —  Robinson  v,  Judd,  water  back  on  the  plaintiff's  land.  9JoA 
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Cfkmw  of  Aotion  Ifot  WUUv  CoorVi  Jarlidiotioi«  —  In  Illinois ^  where  sev- 
eral causes  of  action  are  embraced  in  different  counts  of  a  declara- 
tion, and  some  are  not  within  the  jurisdiction  of  the  court,  the 
court  may  proceed  to  try  and  determine  those  of  which  it  has 
jurisdiction.* 

8oTor»i  c%«f09  of  AoUon  XadeiiAitoly  ftatod,  —  In  KansoSt  where  several 
causes  of  action  are  indefinitely  stated  in  a  petition  and  the 
petition  is  not  attacked  by  a  motion  to  state  them  separately 
and  number  them  or  to  make  them  more  definite  and  certain,  the 
plaintiff  may  be  permitted  during  the  trial  to  abandon  one  of  the 
causes  and  proceed  with  the  others.* 

Logai  andSqniubio  o«aiei  in  PoUUon,  —  If  common-law  and  equitable 
causes  of  action  are  improperly  united,  the  defendant  may  compel 
the  court  to  sever  the  action  by  demanding  a  jury  trial,  without 

the    other    was    for  damages   for   an  were  complicated  and  important,  that 

alleged  breach  of  duty  on  the  pari  of  such  cross-petition  should  be  docketed 

the  defendant  in  not  putting  up  suffi-  as  a  separate  action  under  section  119 

c(ent  cattle  guards  as  required  by  the  of  the  Code  in  force  in  1858. 
^Qde,  whereby  cattle  trespassed  upon        In  Hoyt  v»  Heister,  t  Cinq.  L.  Bui. 

the  plaintiff's  land  and  crops.     In  such  Supp.  5,  7  Ohio  Dec.  (Reprint)  420,  it 

a  case  the  first  cause  of  action  is  in  was   held   that  a   motion  to  docket  a 

tort,   aqd  the  second,   being   for   the  cross-petition     as    a    separate    action 

breach  of  an  implied  contract  to  per-  could  be  granted  only  where  there  was 

form  a  statutory  daty,  is  In  contract,  a  misjoinder  of  actions  and  where  a 

Hodges  V.  Wilqningtoq,  etc*.  R.  Co.,  demurrer  had   been  granted  for  that 

105  N.  Car.  170,  reason. 

The  Order  J^irecfin^  a  Sever anee  Is        In  Lee  ».  Fraternal  Mut.  Ins.  Co,,  i 

Properly  Made  in  the  T^al  Courts  but  Handy   (Ohio)   217,  a  cause  of  actioii 

the  action  cannot  be  divided  on  motion  against  an  insurance  company  on  an 

made  in  the  Supreme  Court.     Doughty  original  policy  was  joined  with  a  cause 

V,  Atlantic,  etc.,  R.  Co  ,  78  N.  Car.  22.  of  action  against  another  company  ot) 

fVaiz/er    of   Right    to     Severance^  -^  a  reinsurance  policy.     It  was  held  that 

Where  an  appeal  from  an  order  dis-  if  a  demurrer  had  been  filed,  it  must 

missing  ^n   action  for  misjoinder  of  have  been  sustained,  and  that  the  plain« 

causes  of  action  is  not  perfected,  the  \\^  might  then  either  have  elected  on 

plaintiff  waives    his    right   to  a  sev-  which  cause  to  proceed  or  have  ob- 

erance,  and   a    motion    subsequently  tained  leave  to  separate  his  causes  of 

qoade  to  divide  the  action  will  be  re*  action  and  docket  the  several  causes 

fo^ed.     LangstoQ  v,  Weil,  ti6  N.  Car.  separately;  but  since  no  demurrer  was 

905.  interposed,  it  was  held  to  be  within  th« 

Misjoinder  of  Parties.  —  The  provi.  power  of  the  court  to  render  a  special 

sion  of  the  code  authorizing  a  sever-  judgment  against  the  defendant  sought 

ftnce  does  not  apply   to  cases  where  to  be  charged  without  the  delay  of  a 

there  is^  misjoinder  of  parties  as  well  separate  petition, 
as  of  causes  of  action.     ^litchell   v.        In  Levy  v,  B'nai  B'rith,  5  Am.  L. 

Mitchell,    96    N.    Car.    14;     State    v,  Rec.  410,  5  Ohio  Dec.   (Reprint)  401, 

Parker.  121  N.  Car.  198,  where  a  demurrer  had  been  sustained 

No   Severance  of  Joint  Liability,  —  to  the  petition,  and  the  plaintiffs  had 

And  in  An  action  against  several  de-  filed  an  amended  petition  omitting  all 

fendanls  where   it  appears   that  their  the  former    defendants,  and   making 

lUbility  is  joint  and  that  their  interests  different  parties  defendants,  the  court 

in  the  action  are  identical,  a  severance  ordered  tliat  the  amended  petition  be 

will  be   refused.     Von   Glabn    v.    De  docketed  and  numbered  as  a  new  ac- 

Rossett,  76  N.  Car.  292.  tion  in  order  to  prevent  confusion. 

Ohio.  —  In  McGregor  v,  Ellis,  2  Dis-        1.  Diblee  v.  Davison,  25  III.  486. 
q«y  (Ohio)  s86,  it  was  held,  where  the        8.  Hume  v.  Atkinson,  (Kan.   App, 

issues  presented   by  a    cross-petition  1898)  54  Pac.  Rep.  15. 
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pleading  misjoinder  or  that  there  was  an  adequate  remedy  at  law.  * 

VL  Wheee  Baet  of  Claim  Is  Abmitteb.  —  In  New  York  the 
Code  of  Civil  Procedure  provides  that  where  the  answer,  either 
expressly  or  by  implication,  admits  a  part  of  the  plaintiff's  claim, 
the  court,  in  its  discretion,  may  order  that  the  action  be  severed 
and  that  judgment  be  entered  for  the  plaintiff  for  the  part  so 
admitted  to  be  due;*  but  where  the  admission  is  accompanied 
by  an  offer  to  allow  judgment  for  a  stated  amount,  it  is  in  effect 
an  offer  of  compromise,,  and  if  it  is  accepted  and  judgment  is 
entered  thereon  the  entire  cause  of  action  is  merged,  and  a  sever- 
ance cannot  subsequently  be  allowed.* 

The  Order  of  Severance  May  Be  Made  Ex  Parte,  but  it  is  the  better  prac- 
tice to  give  notice  of  the  motion.'* 

Bieoretion  of  Court.  —  The  granting  of  a  severance  is  discretionary 
with  the  court,*  but  it  seems  that  the  denial  of  a  motion  therefor 
is  appealable.* 

Costs.  —  Where  a  severance  is  granted,  and  the  defendant  does 
not  elect  to  continue  his  action  for  the  remainder  of  the  claim, 
costs  must  be  awarded  as  upon  a  final  judgment  in  any  other 
case;  but  if  he  elects  to  continue,  his  right  to  costs  upon  the 
judgment  is  the  same  as  if  it  were  taken  in  an  action  brought  for 

1.  Jacobson  v.  Brooklyn  El.  R.  Co.,  Y.)  190.  And  in  an  action  for  damages 
(Supm.Ct.  Spec.  T.)22Nfisc.  (N.  Y.)28i.     where  a  distinct  issue  is  raised  as  to 

2.  Code  Civ.  Pro.  N.  Y.,  §  511.  the  meaning  of  an  agreement,  which 
A  Motion  for  Liberty  to  Sever  Should    issue  can  be  determined  only  by  trial, 

Be  Granted  where  two  causes  of  action  the  court  has  no  power  to  sever  the 

are  separately  pleaded,  and  one  is  de-  action  on  an  offer  by  the  defendant  to 

nied  by  the  answer,   and  an  offer  is  pay  a  certain  sum  of  money  into  court 

made    to    permit    judgment    for    the  to  secure   the  damages.     Wheeler  ir. 

other.     Bradbury  v,  Winterbottom,  13  Braender,  (Supm.  Ct.)65  How.  Pr.  (N. 

Hun  (N.  Y.)  536.     Also  in  an  action  Y.)  452. 

upon  promissory  notes  by  the  payee  8.  Freudenheim  v,  Raduziner,  (C. 
against  the  maker  and  an  indorser,  PI.  Gen.  T.)  15  Misc.  (N.  Y.)  124. 
where  the  answer  admits  the  making  Illnstration  of  Bnle.  —  In  New  York 
of  the  notes,  but  alleges  that  they  were  Insulated  Wire  Co.  v.  Westinghouse 
given  for  a  greater  sura  than  was  due,  Electric,  etc.,  Co.,  85  Hun  (N.  Y.)  269, 
that  payments  have  been  made,  and  the  original  answer  of  the  defendant 
that  the  maker  is  indebted  in  a  certain  admitted  a  part  of  the  plaintiff's  claim 
amount  only.  In  such  a  case,  how-  to  be  due,  but  an  amended  answer, 
ever,  where  the  Indorser  s  liability  subsequently  served,  was  accompanied 
does  not  appear  on  the  face  of  the  by  an  offer  of  judgment  exceeding  the 
pleadings,  judgment  can  be  entered  amount  previously  admitted.  On  mo- 
only  against  the  maker.  Meise  v,  tion  to  sever  the  action  it  was  held  that 
Doscher,  68  Hun  (N.  Y.)  557.  the  original  answer  could  not  be  con- 
A  Severance  Should  Hot  Be  Allowed  sidered,  and  that  a  severance  must  be 
under  section  511  of  the  code  where  refused,  since  advantage  of  the  offer  of 
the  admirsion  of  indebtedness  is  con-  judgment  could  be  taken  only  in  the 
ditional  merely.  Foster  v.  Devlin,  57  manner  prescribed  by  the  code. 
N.  Y.  Super.  Ct.  120.  Nor  where  the  4.  Shaw  z^.  Coleman,  54  N.  Y.  Super, 
answer  denies  one  of  two  causes  of  ac-  Ct.  3. 

tion  and  sets  up  a  counterclaim  suffi-  5.  Lawton    v.    Shepherd,   5    N.    Y. 

cient  to  defeat  both;  the  section  applies  Wkly.  Dig.   319;    Cronin  ».   Tebo,  63 

only  where  the  answer  taken  in  its  en-  Hun  (N.  Y.)  190. 

tirety  admits  a  part  of  the  plaintiff's  6.  See    Bradbury  v.  Winterbottom, 

claim.     Cronin  v,   Tebo,  63   Hun  (N.  13  Hun  (N.  Y.)  536. 
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that  part  of  the  claim  only.* 

In  th0  Federal  Oouru  it  has  been  held  that  a  cause  of  action  may 
be  severed,  and  judgment  rendered  for  the  part  of  the  claim 
admitted  to  be  due,  although  such  separation  will  destroy  the 
right  of  appeal  to  the  Supreme  Court  of  the  United  States  by 
reducing  the  amount  in  controversy  below  the  jurisdiction  of  the 
latter  court.* 

Vn.  WHESE  OHE  of  SEVEBAL  PaBTIEB  Dies  —  in  ^eotment  by  Joint 
Tenante.  —  In  New  York  one  or  more  joint  tenants  or  tenants  in 
common  may  maintain  an  action  *'to  recover  his  or  their  undivided 
shares  in  the  property,  in  any  case  where  such  an  action  might  be 
maintained  by  all; "  and  if,  in  such  an  action,  one  of  the  parties 
dies,  and  different  persons  succeed  to  the  decedent's  title  to 
different  parcels  of  the  property  sought  to  be  recovered,  the 
court,  upon  motion,  may  order  that  the  action  be  divided  into 
as  many  actions  as  are  necessary,* 

After  Bevival  of  Aetion  Against  Deeedent'i  Personal  BepreeentatiTee.  —  In 
the  same  state  it  is  also  provided  that  where  an  action  on  a  joint 
and  several  liability  is  revived  against  the  personal  representative 
of  a  deceased  defendant,  the  court  may  order  a  severance  so  that 
the  action  may  proceed  separately  against  such  representative 
and  against  the  surviving  defendant  or  defendants.*    This  pro- 

1.  Waite  V,  F.  J.  Kaldenberg  Co.,  68  severance.     The  revisers,  in  preparing 
Hun  (N.  Y.)  528.  section   1500  of  the  Code  of  Civil  Pro- 

2.  Larrinaga  z'.  Two  Thousand  Bags  cedure,    which   permits  one   or   more 
Sugar,  40  Fed.  Rep.  507.  part  owners   to   maintain    ejectment, 

8.  Code  Civ.  Pro.  N.  Y.,  §§  1500,  show  that  such  section  was  introduced 
1522.  for  the  purpose  of  annulling  the  de- 
Severance  After  Death  of  One  of  Several  cision  above  cited,  so  that  the  law 
Plaintiffii.  —  In  Read  v,  Simon,  (Supm.  would  be  deemed  restored  as  it  pre- 
Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  196,  viously  was  supposed  to  exist.  The 
which  was  an  action  to  recover  land  by  codifiers,  however,  inserted  sections 
two  tenants  in  common,  one  of  the  1522  and  1523,  and  those  sections  seem 
plaintiffs  died  pending  the  action,  leav-  to  confuse  the  rules  of  practice,  and 
ing  the  surviving  plaintiff  as  her  sole  make  the  application  of  the  several 
heir,  but  also  leaving  a  will  by  the  provisions  of  the  code  doubtful  and 
terms  of  which  all  her  estate,  both  uncertain;  but,  on  the  whole,  we  think 
real  and  personal,  was  devised  and  be-  the  learned  justice  at  special  term  has 
queathed  to  her  husband.  A  contest  easily  surmounted  the  difficulty  pre- 
arose  respecting  this  will,  and  before  sented  by  these  several  sections  of  the 
it  was  determined  a  motion  was  made  code,  by  inserting  a  provision  in  the 
for  a  severance  of  the  original  action,  order,  allowing  the  plaintiff  to  amend. 
This  motion  was  granted,  and  an  order  or  make  a  supplemental  complaint,  if 
was  made  directing  that  the  action  be  he  sees  fit  to  do  so,  as  a  part  of  the 
severed  and  that  it  proceed  as  between  order  of  severance.  In  this  way  alone, 
the  surviving  plaintiff  and  the  defend-  perhaps,  the  parties  may  safely  pro- 
ant,  with  leave  to  amend  the  complaint,  coed  to  a  trial  of  the  case." 
From  this  order  the  plaintiff  appealed,  4.  Code  Civ.  Pro.  N.  Y.,  §  758;  Hein- 
and  in  affirming  the  order  the  appellate  muller  i\  Gray,  (N.  Y.  Super.  Ct.  Gen. 
court  said:  '*  Prior  to  the  case  of  Has-  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  299;  Mc- 
brouck  V.  Bunce,  62  N.  Y.  475,  no  Vean  v,  Scott,  46  Barb.  (N.  Y.)  379; 
doubt  could  be  entertained  but  that  a  Gardner  v.  Walker,  (Supm.  Ct.  Spec, 
case  like  this  could  have  proceeded,  as  T.)  22  How.  Pr.  (N.  Y.)  405:  Bond  v, 
between  the  surviving  plaintiff  and  Smith,  4  Hun  (N.  Y.)  48;  Arthur  v, 
the  defendant,  without  any   order  of  Griswold,  2  Hun  (N.  Y.)  606;  Hobart 
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vision  is  not  mandatory  where  the  cause  of  action  is  both  joint 
and  several,  and  in  such  cases  the  granting  of  a  severance  rests 
in  the  discretion  of  the  court.* 

Whiw  tlw  AoUoQ  i«  in  T»rt,  the  liabilities  of  the  surviving  defendant 
and  of  the  personal  representative  of  the  decedent  being  several 
and  not  joint,  the  action,  if  continued  at  all,  must  be  severed.* 


V,  Peck.  (Supra.  Ct.)  14  Civ,  Pro.  (N. 
Y.)  435;  Union  Bank  ».  Motl,  27  N.  Y. 
633;  Picrson  v.  Morgan,  (Supm.  Ct. 
Gen.  T.)  17  Civ.  Pro.  (N.  V.)  124; 
People  V,  Faulkner,  (Supra.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  376;  Gas  Works 
Constr.  Co.  v,  Monheiraer,  (Supm.  Ct. 
Gen.  T.)  20  N.  Y.  Supp.  501;  Searaan 
V,  Slater,  18  Fed.  Rep.  485, 

Aft^r  Jodnnfftt  Ha«  Been  Bendered  in 
favor  of  the  plaintiff  In  an  action 
which  survives  against  the  representa- 
tives of  a  dectEMd  defendant,  if  it  ap- 
pears that  the  joinder  of  such  repre- 
sentatives with  the  other  defendants 
was  improper,  the  proper  practice  is  to 
move  for  a  severance  of  the  action. 
Arthur  V.  Griswold,  a  Hun  (N,  Y.) 
606. 

1.  Gas  Works  Constr.  Co.  v,  Mon- 
heiraer, (Supm.  Cl.  Gen.  T.)  20  N.  Y. 
Supp.  501. 

Severance  in  Blieretion  of  Court. — 
Where  the  cause  of  action  is  several 
as  well  as  joint  it  is  discretionary  with 
the  court  whether  a  severance  of  the 
action  shall  be  ordered,  so  that  it  may 
proceed  separately  against  the  repre- 
sentative of  a  deceased  defendant  and 
against  the  surviving  defendant,  but 
where  one  of  the  causes  of  action  is 
upon  a  joint  liability  of  the  original 
defendants,  there  cannot  be  a  sever- 
ance of  that  cause  of  action,  and  it 
would  seem  that  there  should  not  be  a 
severance  of  the  action  for  any  pur- 
pose. Hobart  v.  Peck,  (Supm.  Ct.)  14 
Civ.  Pro.  (N.  Y.)  435.  And  see  Jersey 
City  First  Nat.  Bank  v,  Lenk,  (Supm. 
Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  209. 

8.  Union  Bank  v,  Mott,  27  N.  Y.  633. 


A  8eyer%nee  Is  Proper  where  one  of 
the  defendants  in  an  action  of  tres- 
pass dies  and  the  action  is  revived 
against  his  personal  representatives 
and  the  surviving  defendants.  Gard- 
ner V.  Walker,  (Supm.  Ct.  Spec.  T.) 
22  How.  Pr.  fN.  Y.)405;  Heinmullerv. 
Gray,  (N.  Y.  Super.  Ct.  Gen.  T.)  13  Abb. 
Pr,  N.  S.  (N.  Y.)  299.  Also  where  the 
action  is  10  compel  the  defendants,  as 
trustees  of  a  corporation,  10  account, 
for  propfirty  and  assets  of  the  corpora- 
tion alleged  to  have  been  diverted 
and  misapplied.  Pierson  v.  Morgan, 
(Supm.  Ct.  Gen.  T.)  17  Civ.  Pro.  (N. 
Y.)  124. 

Form  of  Order.  —  In  an  action  to  re- 
cover  damages  for  fraudulent  repre* 
senlations,  where  one  of  the  defendmts 
dies,  and  the  action  is  revived  against 
his  personal  represrntative,a  severance 
is  ptopetly  granted  so  that  the  action 
may  proceed  separately  against  such 
personal  representative  and  against 
the  surviving  defendants.  In  such  a 
cafie,  however,  where  the  plaintiff  has 
been  partially  examined  as  a  witness 
in  his  own  behalf  before  the  granting 
of  the  severance,  an  order  providing 
that  every  act  and  proceeding  done  or 
taken  in  the  case  previous  to  the  death 
of  the  defendant  shall  be  valid  and  of 
like  force  and  effect  in  each  of  the 
separate  actions  as  if  they  had  been 
separately  brought  and  prosecuted  is 
too  broad,  and  should  be  modified  so 
as  to  allow  an  application  to  strike  out 
those  parts  of  the  plaintiff's  testimony 
which  are  incompetent  against  the 
representatives  of  the  deceased  defend- 
ant.    Bond  V.  Smith,  4  Hun  (N.  Y.)  48. 
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ABATEMENT  IN  PLEADING. 

Security  for  costs,  failure  lo  give,  375. 

Service  of  process,  taking  advantage  of  defects,  706. 

ACCORD  AND  SATISFACTION. 

Payment  or  satisfaction  of  judgment,  pleading,  171. 

ACCOUNTING. 

Accounting  in  probate  court,  iol8« 

ACKNOWLEDGMENT  OF  SERVICE. 
How  made,  etc.,  697. 

ACTIONS. 

Causes  of  action  improperly  united,  severance,  mi. 

Claims  against  personal  representative,  action  at  law  on,  9^4. 

Election  of  remedies  in  case  of  sales,  4. 

Joint  actions  where  liability  is  found  to  be  several,  IZC9. 

Judgment,  action  to  declare  it  paid  and  satisfied,  131. 

Sale  of  goods,  vendor's  action  for  damaged,  63. 

Sales,  action  for  price  of  goods,  14. 

Scandal  and  impertinence  in  pleadings,  a2l< 

School  districts,  actions  by  and  against,  331. 

School  officers,  actions  by  and  against,  235. 

Scire  facias  against  bail  as  new  action,  293. 

Scire  facias,  as,  263. 

Seduction,  civil  actiofi  for,  40!* 

Separate  trials  in  civil  actions,  533. 

Severance,  dividing  single  actions,  iio8« 

Severance  where  part  of  claim  is  admitted,  1114. 

Surety  for  costs,  action  against,  397* 

Warranties  and  false  representations  in  sale  of  goods,  82. 

Widow's  allowance  out  of  decedent'ifc  estate,  actions  to  enforce  right,  947. 

ADMINISTRATION. 

Proceedings  to  obtain  letters  of,  826. 

ADMINISTRATORS. 

See  Executors  and  Administrators;  Settlement  op  Decedents*  Cstates. 

ADMIRALTY. 

Scandal  and  impertinence  in  pleading,  183. 

AFFIDAVITS. 

Scandal  and  impertinence,  184. 
Sequestration  in  Texas,  558. 
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AFFIDAVIT  OF  MERITS  OR  DEFENSE. 

Sale  of  goods,  action  for  price,  48. 
AGENTS. 

See  Principal  and  Agent. 

ALIAS  WRIT. 

Scire  facias,  280. 
ALIENS. 

Security  for  costs,  353. 

ALLOCUTUS. 

Sentence  and  judgment  in  criminal  cases,  455. 
AMENDMENTS. 

Accounting  in  probate  court,  1033. 

Order  or  decree  for  distribution  to  legatees,  heirs,  etc.,  I0Q4. 

Petition  for  administration,  831. 

Sale  of  goods,  action  for  price,  35. 

Sales  of  realty  of  decedent  under  order  of  court,  886. 

Sales,  warranties  and  false  representations,  no. 

Scire  facias  against  bail,  302. 

Scire  facias,  writ  of,  272. 

Security  for  costs  after,  391. 

Sentence  and  judgment  in  criminal  cases,  491. 

Service  of  process  after,  573. 

Set-oiT,  counterclaim,  and  recoupment,  778. 

AMOUNT  IN  CONTROVERSY. 
Set-off  and  counterclaim,  727. 
Set-oiT,  jurisdictional  amount,  765. 

ANCILLARY  PROCEEDINGS. 

Service  of  process  instead  of,  574. 
ANSWER. 

See  Plea  or  Answer. 
APPEALS. 

Accounting  in  probate  court,  1077. 

Claims  against  decedents'  estates,  collection  of,  960. 

Distribution  of  estate  to  legatees,  heirs,  etc.,  1097. 

Proceedings  for  discovery  of  assets  of  decedents,  868. 

Sales  of  realty  of  decedent  under  order  of  court,  913. 

Sales,  vendor's  action  to  recover  goods,  appellate  review,  71. 

Satisfaction  of  judgment,  efifect  of  right  of  appeal,  175. 

Scandal  and  impertinence  in  pleadings,  227. 

Scire  facias,  appeal  from  judgment  in,  289. 

Security  for  costs  after,  391. 

Sentence  and  judgment  in  criminal  cases,  appellate  review,  500. 

Separate  trial,  review  on  appeal,  522. 

Set-off  and  counterclaim,  jurisdiction  of  appellate  courts,  728. 

Set-off,  counterclaim,  and  recoupment,  816. 

Widow's  allowance  out  of  decedent's  estate,  943. 
ASSIGNEES. 

Distribution  to  assignees  of  legatees  or  distributees,  1090. 

Security  for  costs,  351. 
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ASSUMPSIT. 

Warranties  aod  false  representations  in  sale  of  goods,  82. 

ATTACHMENT. 

Accounting  in  prohate  court,  loai. 

ATTORNEYS. 

Sales,  vendor's  action  to  recover  goods,  recovery  of  counsel  fees,  TOu 
Scandal  and  impertinence  in  pleadings,  disbarment,  220. 
Security  for  costs,  liability  of  attorney  when  surety,  392. 
Service  of  process  on,  642. 

AUDITA  QUERELA. 

Satisfaction  and  discharge  of  judgments,  128. 

BAIL. 

Scire  facias  against  bail  in  civil  cases,  293. 

BILL  IN  EQUITY. 
See  also  Equity. 

Discovery  or  recovery  of  assets  of  deceased  persons,  863. 
Sale  of  real  estate  of  decedent  under  order  of  court,  bill  to  set  aside  sale,  919. 
Satisfaction  and  discharge  of  judgments,  relief  in  equity,  129. 
Scandal  and  impertinence  in  pleading,  182. 
Settlement  of  decedent's  estate  in  chancery,  1014. 

BILL  OF  PARTICULARS. 

Set-off,  counterclaim,  and  recoupment,  768. 

BILLS  AND  NOTES. 

Action  on  note  for  price  of  goods  sold,  19. 

BONDS. 

Cost  bond,  form  and  contents,  383. 

Sales  of  realty  of  decedent  under  order  of  court,  906. 

School  bonds,  actions  concerning,  239. 

Security  for  costs,  381. 

Sequestration  in  Texas,  561. 

BREACH. 

Sale  of  goods,  averment  of  nonpayment,  31. 

Sales,  warranties  and  false  representations,  averment  of  breach,  104. 

BURDEN  OF  PROOF. 

Accounting  in  probate  court,  1044. 
Sale  of  goods,  action  for  price,  57. 
Set-off,  counterclaim,  and  recoupment,  800. 

CASE. 

Satisfaction  of  judgment,  action  against  creditor  for  failure  to  satisfy,  138. 

Seduction,  form  of  action,  402. 

Warranties  and  false  representations  in  sale  of  goods,  82. 

CERTAINTY. 

Scilicet  or  videlicet,  use  in  pleadings,  251. 

CHARGING  JURY. 
See  Instructions. 

CHARTER. 

Scire  facias  to  forfeit  charter,  321. 
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CHASTITY. 

See  Seductiow. 

CHOSES  IN  ACTION. 
SequestratioQ  of,  546. 

CLAIMS. 

Collection  of  claiais  against  decedents'  efltAte«,  gsa 

CODE  PLEADING. 

Common  counts  for  goods  sold,  21. 
Scandal  and  impertinence,  313. 

COLLATERAL  ATTACK. 

Distribution  to  legatees,  heirs,  etc.,  1093. 

Sale  of  realty  of  decedent  under  order  of  court,  923. 

Validity  of  administration,  838. 

COMMON  COUNTS. 

Code  pleading,  actions  for  goods  sold,  21. 

Sales,  action  for  price,  14. 

Sales,  recovery  by  vendee  of  money  paid,  7t. 

COMPLAINT. 

See  Declaration  or  Complaint. 

CONNECTED  DEMANDS. 

Set-off,  counterclaim,  and  recoupment,  725. 

CONSIDERATION. 

Sales  of  goods,  action  for  price,  40. 

Sales,  warranties  and  false  representations,  avermefit  of  consideration,  toi, 

CONSTABLE. 

Service  of  process  and  papers  by,  588. 

CONSTITUTIONAL  LAW. 
Security  for  costs,  341. 

CONSTRUCTIVE  SERVICE. 

Distinguished  from  substituted  service,  622. 

CONTEMPT. 

Scandal  and  impertinence  in  pleadings,  994. 

CONTINUANCE. 

Scire  facias  against  bail,  305. 

Service  of  process,  continuance  to  perfect,  603. 

CONTRACTS. 

Sales,  action  for  price,  12. 

Saleftf  warranties  and  faUe  representations,  contract  or  tortt  95« 

School  buildings  and  supplies,  actions  on  contracts,  2424 
CONVICTION. 

Judgment  of  conviction  in  criminal  case,  471. 
CORONER. 

Service  of  process  and  papers  by,  586. 
CORPORATIONS. 

Scire  facias  against  shareholders  in  joint-stock  companies,  292. 

Security  for  costs,  355. 

Service  of  process  on,  652. 
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COSTS. 

Accounting  in  probate  court,  1052. 

Distribution  of  estate  to  legatees,  heirs,  etc.,  Z097. 

Satisfaction  of  judgment,  application  for,  137. 

Scandal  and  impertinence  in  pleadings,  224. 

School  funds,  actions  concerning,  238. 

School  officers,  actions  by  and  against,  235. 

Scire  facias,  judgment  for  costs,  288. 

Security  for  costs,  337. 

Sequestration  in  Texas,  563. 

Set-off,  counterclaim,  and  recoupment,  8ri. 

Settlement  of  decedents*  estates  in  chancery,  10x7. 

Vacating  entry  of  satisfaction  of  judgment,  145. 

COUNSEL  FEES. 
See  Attorneys. 

COUNTERCLAIM. 

See  Sbt-off,  Counterclaim,  and  Recoupment. 

COUNTS. 

See  also  Common  Counts;  Joinder  op  Counts  and  Causes. 
Sale  of  goods,  declaration  on  account  annexed,  23. 
Sentence  on  dififerent  counts  in  criminal  cases,  461. 

CRIMINAL  PROCEDURE. 

Increasing  punishment  on  subsequent  conviction,  469. 

Schools,  complaint  for  disturbing,  250. 

Scire  facias  on  forfeited  recognizance  in  criminal  cases,  305. 

Search  warrants,  323. 

Seduction,  prosecution  for,  414. 

Sentence  and  judgment,  428. 

Separate  trials  of  defendants  jointly  Indicted.  59a 

CUMULATIVE  SENTENCES. 

Sentence  and  judgment  in  criminal  cases,  484. 

DAMAGES. 

Sale  of  goods,  vendor's  action  for  damages,  63. 

Sales,  vendee's  action  for  nondelivery,  averment  of  damages,  80. 

Sales,  warranties  and  false  representations,  averment  of  damages,  Z07. 

Scire  facias,  judgment  for  damages,  288. 

Sequestration  in  Texas,  action  for  damages,  565. 

DEATH. 

Sequestration,  abatement  and  revival,  547. 
Severance,  where  one  of  several  parties  dies,  xixj. 

DEBTS  OF  DECEDENTS. 

See  Settlement  of  Decedents'  Estates. 

DECEDENTS'  ESTATES. 

See  Settlement  of  Decedents'  Estates. 

DECEIT. 

.      See  Fraud. 
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DECLARATION  OR  COMPLAINT. 
Sales,  action  for  price,  14. 
Sales  of  realty  of  decedent  under  order  of  court,  remedy  against  pnrcliaser, 

916. 
Sales,  vendee's  action  for  nondelivery,  74. 
Sales,  vendor's  action  to  recover  goods,  68. 
Sales,  warranties  and  false  representations,  86. 
School  buildings  and  supplies,  actions  on  contracts,  942. 
School  districts,  actions  by  and  against,  231. 
School  funds,  actions  concerning,  237. 
Scire  facias,  necessity  for  declaration,  274. 
Seduction,  plaintiff's  pleadings,  404. 
Service  of  pleading  with  process  in  commencing  suit,  575. 
Set-off,  counterclaim,  and  recoupment,  averments  as  in  dedaratioB  or  com- 
plaint, 753. 
Vendor's  action  for  damages,  63. 

DECREES. 

Accounting  in  probate  court,  105 1. 
Distribution  to  legatees,  distributees,  etc.,  xo88. 
Settlement  of  decedents'  estates  in  chancery,  1017. 

DEFAULTS. 

Scire  facias,  judgment  by  default,  288. 
Sentence  and  judgment  in  criminal  cases,  440. 

DEFENSES. 

See  AFnDAviT  of  Mbmts  or  Dbfsnsb;  Plsa  or  Answer. 
Sale  of  goods,  inconsistent  defenses,  49. 

DEFINITENESS  AND  CERTAINTY. 

Judgment  or  sentence  in  criminal  case,  476, 
Scire  facias,  writ  of,  269. 
Search  warrants,  reasonable  certainty,  329. 
Set-off,  counterclaim,  and  recoupment,  751,  777. 

DEFINITENESS  AND  CERTAINTY  IN  PLEADINGS. 

Scilicet  or  videlicet,  use  of,  251. 
DELIVERY. 

Sale  of  goods,  action  for  price,  33. 

Sales,  vendee's  action  for  nondelivery,  74. 

DEMURRERS. 

Scandal  and  impertinence  In  pleading,  214. 

Scire  facias  against  bail,  304. 

Scire  facias,  writ  of,  282. 

Set-off,  counterclaim,  and  recoupment,  77Z* 

DENIALS. 

See  Gbnxral  Issub  or  Gbnxral  Denial. 

DEPOSIT. 

Application  of  deposit  as  security  for  costs,  jgg. 
Security  for  costs,  382. 

DEPUTY. 

Service  of  process  and  papers  by,  $84.  - 
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DESCRIPTION. 

Sftle  of  goods,  description  of  property,  98. 
Search  warrant,  description  of  place,  328^ 

DISCONTINUANCE. 

See  Dismissal  and  Discomtinuancb. 

DISCRETION. 

Separate  trials,  521. 

Set-off  of  jadgment  against  judgment,  discretion  of  coart»  159. 

DISMISSAL  AND  DISCONTINUANCE. 
Defective  service,  motion  to  dismiss,  709. 
Scire  facias  against  bail,  305. 
Scire  facias,  discontinuance  of  proceedings,  287. 
Secority  for  costs,  failure  to  give,  375. 

DISTRIBUTION. 

Settlement  of  decedents'  estates,  1079. 

DISTRICTS. 

School  districts,  231. 

DIVORCE. 

Service  of  parties  oatside  of  jurisdiction,  613. 

EJECTMENT. 

Security  for  costs,  358. 

ELECTION  OF  REMEDIES. 
Sales,  4. 
Set-off,  right  to  plead,  or  to  reserve  for  cross-action,  731. 

ELEGIT. 

Scire  facias  to  levy  residue  of  debt  after  eviction  from  posaession,  291. 

ENTRY. 

Satisfaction  of  judgment,  ZI9. 

Sentence  and  judgment  In  criminal  cases,  488. 

Vacating  entry  of  satisfaction  of  judgment,  139. 

EQUITY. 

See  also  Bill  in  Equity. 

Establishment  of  claims  against  decedent's  estate  by  statutory  proceedings 

in  chancery,  979. 
Opening  and  setting  aside  final  settlements  In  probate  court,  xo66. 
Satisfaction  and  discharge  of  judgments,  relief  In  equity,  129, 
Scandal  and  impertinence  in  pleading,  182. 
Sequestration  in  equity  practice,  542. 

Set-off  and  counterclaim,  manner  of  pleading  in  equity,  742. 
Set-off,  counterclaim,  and  recoupment,  equity  jurisdiction,  7x8, 
Set-off,  equitable  grounds  for,  764. 
Settlement  of  decedent's  estate  in  chancery  at  suit  of  personal  representa^ 

tives,  creditors,  legatees,  or  distributees,  Z005. 

EXCEPTIONS  AND  OBJECTIONS. 
Accounting  in  probate  court,  1034. 
Scandal  and  impertinence  in  pleadings,  208. 
Security  for  costs,  failure  to  give,  375. 
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EXECUTION. 

Sentence  and  judgment  in  criminal  cases,  496^ 

EXECUTORS  AND  ADMINISTRATORS. 
See  Settlement  op  Decedents*  Estates. 
Accounting  in  probate  court,  1018. 
Allowance  to  widow  or  family,  931. 
Application  for  original  or  ancillary  letters,  843. 
Bond  and  oath,  846. 

Claims  of  claimants  against  decedents'  estates,  950. 
Compulsory  accounting,  1020. 

Confirmation  of  sale  under  testamentary  power,  930. 
Discharge  of  executors  and  administrators,  iioo. 
Distribution  to  legatees,  distributees,  etc.,  1079. 
Inventory  and  appraisement  of  estate,  860. 
Letters  testamentary  or  of  administration,  844. 
Order  of  appointment  of  administrator,  834. 
Proceedings  for  discovery  of  assets,  863. 
Proceedings  to  obtain  letters  of  administration,  837. 
Reference  of  claims  presented  against  estate,  967. 
Renunciation  of  administration,  846. 
Revocation  of  appointment  or  removal  from  office,  850. 
Sale  of  personal  property  under  order  of  court,  930. 
Sales  of  realty  of  decedent  under  order  of  court.  869. 
Security  for  costs,  350. 

Settlements  in  chancery  at  suit  of  personal  representatives,  creditors, 
legatees,  or  distributees,  Z005. 

FALSE  REPRESENTATIONS. 

Sales,  actions  based  on  warranties  and  false  representations,  8a. 

FINDINGS. 

Sale  of  goods,  action  for  price,  verdict  and  findings,  $8. 

FOREIGN  CORPORATION. 
Security  for  costs,  356. 
Service  of  process  on,  671. 

FORMER  ADJUDICATION. 

Bar  to  use  of  cross-demand,  736. 
FRAUD. 

Opening  and  setting  aside  final  settlements  in  probate  court,  1066. 

Sale  of  realty  of  decedent  under  order  of  court,  920. 

Sales,  election  of  remedies,  9. 

Sales,  warranties  and  false  representations,  averments,  93. 

Service  on  parlies  decoyed  into  jurisdiction,  606. 
GENERAL  ISSUE  OR  GENERAL  DENIAL. 

Counterclaim,  setting  up  in  answer,  745. 

Recoupment,  pleading  matter  of,  744. 

Sale  of  goods,  action  for  price,  36. 
GOODS  BARGAINED  AND  SOLD. 

See  Sales. 
GOODS  SOLD  AND  DELIVERED. 

dee  dAi.E8. 
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GUARDIANS  AD  LITEM. 
Secarity  for  costs,  35a. 

HEARING. 

Distribation  to  legatees,  distributees,  etc.,  Z084. 

Motion  for  secarity  for  costs,  371. 

Proceedings  for  discoTcry  of  assets  of  decedents,  867. 

Sequestration  proceedings,  54B. 

Vacating  entry  of  satisfaction  of  judgment,  145. 

HEIRS  AND  DEVISEES. 

Accounting  in  probate  court,  1036. 

HOLIDAYS. 

See  Sundays  and  Holidays. 

HUSBAND  AND  WIFE. 

Service  of  process  on,  639. 

ILLEGALITY. 

Sale  of  goods,  allegation  of  illegality,  4a 

IMPERTINENCE. 

See  Scandal  and  Impertinencb. 

INDEBTEDNESS. 

Sale  of  goods,  denial  of  indebtedness,  38. 

INDICTMENTS.  INFORMATIONS,  AND  COMPLAINTS. 

Increasing  punishment  on  subsequent  conviction,  averment  of  prior  con 

viction,  469. 
Seduction,  414. 

Sentence  on  different  counts,  461. 
Sentence  on  different  indictments  or  complaints,  461. 
Separate  trial  of  separate  indictments,  532. 
Schools,  complaint  for  disturbing,  250. 

INFANTS. 

Service  of  process  on,  641. 

INJUNCTIONS. 

Scandal  and  impertinence,  303. 

INSANITY. 

Sentence  and  judgment  in  criminal  cases,  45a 

INSOLVENCY. 

Security  for  costs  from  insolvents,  353. 

Set-off,  counterclaim,  and  recoupment,  722. 

Set-off  in  equity,  765. 

Settlement  of  insolvent  estates  in  probate  court,  986. 

INSTRUCTIONS. 

Sale  of  goods,  action  for  price,  51. 

Sale,  vendor's  action  for  damages,  67. 

Sales,  warranties  and  false  representations,  XI2. 

Seduction,  action  for,  412. 

Seduction,  criminal  prosecution  for,  422. 

Sequestration  in  Texas,  565. 

Set-off,  counterclaim,  and  recoupment,  804. 
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INSURANCE. 

Service  of  proccffes  on  Insurance  company,  694. 

INTERPLEADER. 

Secnrity  for  costs,  561. 

INTERROGATORIES. 

Scandal  and  impertinence,  90$. 

ISSUES. 

Separate  trials  of  separate  issues  raised,  533, 

JOINDER  OF  COUNTS  AND  CAUSES. 

Causes  of  action  improperly  united,  severance,  zzzi. 

Sale  of  goods,  action  for  price,  34. 

Sales,  warranties  and  false  representations,  joinder  of  coantt,  Z09. 

Sentence  on  di£ferent  counts,  461. 

Severance,  1108. 

JOINDER  OF  DEFENSES. 

Set-off  and  counterclaim,  766. 

JUDGE. 

Sentence  and  judgment  in  criminal  cases,  434. 

JUDGMENTS. 

Sale  of  goods,  action  for  price,  59. 

Satisfaction  and  discharge  of  judgments,  1x7. 

School  districts,  enforcement  of  judgments  against,  233. 

School  lands,  actions  concerning,  241. 

Scire  facias  against  bail,  305. 

Scire  facias,  rendition  of  judgment,  287. 

Scire  facias  to  recover  demands  arising  after  judgment  in  debt  or  on  bond, 

290. 
Scire  facias  to  revive  judgments,  389. 
Sentence  and  judgment  in  criminal  cases,  428. 
Sequestration  in  Texas,  563. 
Set-off,  counterclaim,  and  recoupment,  807. 
Set-off  of,  726. 

JURISDICTION. 

Place  of  service  of  process,  603. 

Sentence  and  judgment  in  criminal  cases,  422. 

Service  outside  of  jurisdiction,  609. 

Set-off  and  counterclaim,  jurisdiction  of  particular  courts,  796. 

Set-off,  counterclaim,  and  recoupment,  equity  jurisdiction,  718. 

Widow's  allowance  out  of  decedent's  estate,  933. 

JURY. 

See  Instructions. 

Accounting  in  probate  court,  X042. 

Sale  of  goods,  action  for  price,  province  of  court  and  jury,  50. 

Sales,  vendor's  action  to  recover  goods,  province  of  court  and  jnry«  ^ 

Satisfaction  of  judgment,  motion  to  enter,  134. 

Scire  facias  against  bail,  jury  trial,  304. 

Scire  facias,  jury  trial,  287. 
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JUSTICES  OF  THE  PEACE. 

Service  of  proceM  from  jatdces'  coarti,  by  whom  tennMl,  sgfti 

JUSTIFICATION. 

Secnrity  for  costs,  587. 

LARCENY. 

Search  warrants,  333. 

LEGAL  CONCLUSIONS. 

Set-off,  counterclaim,  and  recoapment,  7S*> 

LEGATEES  AND  DISTRIBUTEES. 
Accoanting  in  probate  coart,  1036. 

LETTERS  TESTAMENTARY. 

See  ExicoTOBS  and  ADMuasraATOfts, 
LEVY. 

Sequestration  in  Texas,  s6i. 

LIBEL  AND  SLANDER. 
Secnrity  for  costs.  357. 

LOST  PAPERS. 

Scire  facias,  lost  writ,  aSo. 

MAIL. 

Service  of  process  by  mall,  694. 

MARSHAL. 

Service  of  process  and  papers  by,  590. 

MECHANICS'  LIEN. 

Scire  facias  to  enforce  mechanics'  lien,  3sa 

MINOR. 

Service  of  process  by,  578. 

MONEY  HAD  AND  RECEIVED. 

Sales,  recovery  by  vendee  of  money  paid,  71. 

MORTGAGES. 

Scire  facias  to  foreclose  mortgages,  39a 

MOTIONS. 

Remedies  against  sureties  for  costs,  395. 
Satisfaction  of  judgment,  compelling  entry  of,  13s. 
Scandal  and  impertinence  in  pleadings,  ao7. 
Scire  facias,  motion  to  quasb,  284. 
Security  for  costs,  motion  for,  363. 
Sequestration  in  Texas,  563. 

MULTIFARIOUSNESS. 

Settlement  of  decedent's  estate  in  chancery.  1013. 

MUNICIPAL  CORPORATION. 

Scire  facias  upon  municipal  claims,  390. 
Security  for  costs,  357. 
Service  of  process  on,  686. 

MUTUAL  CREDITS. 

Set>off,  counterclaim,  and  recoupment,  725. 
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NEXT  FRIEND. 

Security  for  costs,  35a. 

NONRESIDENTS. 

Security  for  costs,  344. 

Service  of,  within  the  jurisdiction,  605. 

Set-off,  counterclaim,  and  recoupment,  724. 

NOTICE. 

Application  for  administration,  830. 
Distribution  to  legatees,  distributees,  etc.,  1084. 
Filing  claim  against  decedent's  estate,  956. 
Sales  of  realty  of  decedent  under  order  of  court,  886. 
Sequestration,  application  for,  544. 

NUL  TIEL  RECORD. 

Scire  facias,  plea  to  writ,  285. 

OATH. 

Sales  of  realty  of  decedent  under  order  of  court,  goj. 

OFFICERS. 

School  officers,  231. 

Service  of  process  and  papers,  by  whom,  577. 

OFFICERS  AND  AGENTS  OF  CORPORATIONS. 
Service  of  process  on,  652. 

ORDERS. 

Distribution  to  legatees,  distributees,  etc.,  1079. 
Satisfaction  of  judgment,  order  directing,  136. 
Set-off  of  judgment  against  judgment,  order  of,  170. 

ORDER  OF  PROOF. 

Set-off,  counterclaim,  and  recoupment,  802. 

PARTIES. 

Accounting  in  probate  courts  by  executor  or  administrator,  1027. 

Sales,  action  for  price,  12. 

Sales,  vendee's  action  for  nondelivery,  74. 

Sales,  vendor's  action  to  recover  goods,  67. 

Sales,  warranties  and  false  representations,  actions  for,  85. 

Satisfaction  of  judgment,  moving  to  compel  entry,  133. 

Scandal  and  impertinence,  application  to  eliminate,  206. 

School  funds,  actions  concerning,  236. 

School  teachers,  actions  by  and  against,  246. 

Scire  facias  on  bail  bond,  297. 

Seduction,  parties  to  action,  401. 

Separate  trials  of  several  defendants  jointly  indicted,  521. 

Sequestration,  application  for,  544. 

Service  of  process  by,  580. 

Service  on  several  defendants,  632. 

Settlement  of  decedent's  estate  in  chancery,  loio. 

Severance,  where  one  of  several  parties  dies,  1115. 

Vacating  entry  of  satisfaction  of  judgment,  144. 

Widow's  allowance  out  of  decedent's  estate,  934. 

1128  Volume  XIX. 


INDEX. 

PARTNERSHIP. 

Service  of  process  on,  65a. 

PATENTS. 

Scire  facias  to  repeal  letters  patent,  5SI. 

PAYMENT. 

Pleading  payment  or  satisfaction  of  jadgment,  171. 

PENALTIES  AND  PENAL  ACTIONS. 

Satisfaction  of  judgment,  neglect  or  refusal  to  satisfy  on  record,  137. 
Security  for  costs,  357. 

PERSONAL  SERVICE. 
What  constitutes,  6x3. 

PETITIONS. 

Accounting  in  probate  court,  loai. 

Distribution  to  legatees,  distributees,  etc.,  1083. 

Proceedings  for  discovery  of  assets  of  deceased  person,  SM. 

Sales  of  realty  of  decedent  under  order  of  court,  878. 

Scandal  and  impertinence  in  pleadings,  207. 

Sequestration  in  Texas,  560. 

Widow's  allowance  out  of  decedent's  estate,  937. 

PLEA  OR  ANSWER. 

Payment  or  satisfaction  of  judgment,  pleading,  171. 

Sale  of  goods,  action  for  price,  35. 

Sales,  vendee's  action  for  nondelivery,  81. 

Sales,  vendor's  action  for  damages,  66. 

Sales,  vendor's  action  to  recover  goods,  68. 

Sales,  warranties  and  false  representations,  zii. 

Scire  facias  against  bail,  303. 

Scire  facias,  demur  to  plea  to  writ,  283. 

Scire  facias,  plea  to  writ,  284. 

Seduction,  defendant's  pleadings,  41Z. 

Service  of,  577. 

Set-off  and  counterclaim,  manner  of  pleading,  739. 

Set-off  and  counterclaim,  necessity  to  plead,  73S. 

Set-off  and  counterclaim,  operation  and  effect  of  plea,  795. 

Set-off  and  counterclaim,  requisites  and  sufficiency  of  allegations,  749. 

Set-off  and  counterclaim,  right  to  plead,  730. 

Set-off  and  counterclaim,  withdrawal  of  plea,  796. 

Set-off,  counterclaim,  and  recoupment,  7x5. 

POLICE  OFFICER. 

Service  of  process  and  papers  by,  590 

POOR  PERSONS. 

Security  for  costs,  liability  of  surety,  393. 

PRAYER  FOR  RELIEF. 

Sales  of  realty  of  decedent  under  order  of  coart,  886. 

Scire  facias,  271. 

Scire  facias  againai  bail,  302. 

Set-off,  counterclaim,  and  recoupment,  770. 
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PRICE. 

Sales,  actloo  for  price  of  goods,  4,  la. 

PRINCIPAL  AND  AGENT. 

Sales,  action  for  price  of  goods,  13. 
Service  of  process  on  agent,  649. 
Service  of  process  on  corporation,  659. 

PRINCIPAL  AND  SURETY. 

Remedies  against  sureties  for  costs,  395. 
Security  for  costs,  386. 

PROBATE  COURT. 

Settlement  of  decedents'  estates,  819. 

PROCESS. 

See  Skrvicb  of  Prockss  and  Papkes. 

PROHIBITION. 

Service  of  process,  taking  advantage  of  defects,  706^ 

PROMISE  OF  MARRIAGE. 
Seduction,  417. 

PUBLICATION. 

Service  on  parties  outside  the  jurisdiction,  610. 

PUBLIC  OFFICERS. 
School  officers,  331. 

QUASHAL. 

Scire  facias,  284. 

RAILROADS. 

Service  of  process  on,  686. 

REAL  PROPERTY. 

Sales  of  realty  of  decedent  under  order  of  court,  869. 
School  lands,  actions  concerning,  241. 
Security  for  costs  in  action  to  recover  land,  361. 

RECEIVERS. 

Security  for  costs,  351. 

Service  on  receiver,  667. 

Settlement  of  decedent's  estate  in  chancery,  lois* 

RECOGNIZANCE. 

Scire  facias  on  forfeited  recognizance  in  criminal  cases,  305. 
Security  for  costs,  381. 

RECORDS. 

Sentence  and  judgment  in  criminal  cases,  appellate  review,  50$, 

RECOUPMENT. 

See  Set-off,  Countbrclaim,  and  Rkcoupicent. 
Manner  of  pleading,  743. 

REFERENCES. 

Accounting  in  probate  court,  1047. 
Claims  presented  to  executor  or  administrator,  967. 
Setpoff,  counterclaim,  and  recoupment,  799. 
Settlement  of  decedents*  estates  in  chancery,  X016. 
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REMOVAL  OF  CAUSES. 

Security  for  costs  after  remoTsl,  391. 

REPLEVIN. 

Replevy  bond  after  property  seqaestered,  961. 
Security  for  costs,  357. 

REPLICATION  OR  REPLY. 

Sale  of  goods,  action  for  price,  5a 
Scire  facias  against  bail,  304. 
Scire  facias,  replication  to  plea,  387. 
Se^off,  coanterdaim,  and  recoupment,  780. 

REPORT. 

Sales  of  realty  of  decedent  under  order  of  court,  907. 

RESPONSIVENESS. 

Set-off  and  counterclaim,  756. 

RETURNS. 

Alias  writ  of  scire  facias,  a8z. 

Scire  facias  against  ball,  30a. 

Scire  facias,  writ  of,  278. 

Search  warrant,  334. 

Sequestration  in  Texas,  561. 

Service  of  process  and  papers,  return  of,  599. 
SALES. 

For  contents  ofarticU  see  anafysis^  i. 

SALVAGE. 

See  cross-reference,  117. 

SAME  TRANSACTION. 

See  Srt-off,  Counterclaim,  and  Ricoupicbnt. 

SATISFACTION 

See  cross-reference,  1x7. 

SATISFACTION  AND  DISCHARGE  OF  JUDGMENT. 
For  contents  0/ article  see  anafysis,  117. 

SATISFACTION  PIECE. 
Judgments,  121. 

SCANDAL  AND  IMPERTINENCE. 

For  contents  of  article  see  analysis^  181. 

SCHOOLS. 

For  contents  of  article  see  analysis^  230. 

SCILICET  OR  VIDELICET. 

For  contents  of  article  see  analysis ^  251. 

SCIRE  FACIAS. 

For  contents  of  article  see  analysis^  258. 

Surety  for  costs,  scire  facias  against,  398. 
SCOLD. 

See  cross-reference,  323. 
SEAL. 

See  cross-reference,  323. 

Search  warrants,  334. 
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SEARCH  WARRANTS. 

For  contents  of  article  see  analysis ^  333. 

SECURITY  FOR  COSTS. 

For  contents  of  article  see  analysis^  337. 

SEDUCTION. 

For  contents  of  article  see  analysis^  400. 

SENTENCE  AND  JUDGMENT  IN  CRIMINAL  CASES. 
For  contents  of  article  see  analysis^  428. 

SEPARABLE  CONTROVERSIES. 
See  cross-reference,  520. 

SEPARATE  TRIALS. 

For  contents  of  article  see  analysis^  590. 

SEPULTURE.- 

See  cross-reference,  540. 

SEQUESTRATION. 

For  contents  of  article  see  analysis^  540. 

SERVICE  OF  PROCESS  AND  PAPERS. 
For  contents  of  article  see  analysis,  567. 
Scire  facias  against  bail,  303. 
Scire  facias,  writ  of,  275. 

SERVICES. 

See  cross-reference.  567. 

SESSIONS. 

See  cross-reference,  715. 

SET-OFF,  COUNTERCLAIM,  AND  RECOUPMENT. 
For  contents  of  article  see  analysis,  715. 
Application  for  set-off  of  judgment  against  judgment,  164 
Judgment,  set-off  of  judgment  against,  154. 
Security  for  costs,  360.  « 

SETTLED  CASE. 

See  cross-reference,  819. 

SETTLEMENT  OF  DECEDENTS'  ESTATES. 
For  contents  of  article  see  analysis,  819. 

SEVERANCE. 

For  contents  of  article  see  analysis,  ZI08. 

SHERIFFS. 

Scire  facias,  service  of  writ,  277. 
Service  of  process  and  papers  by,  581. 

SIGNATURE. 

Sentence  and  judgment  in  criminal  cases,  49a 

SPECIFIC  PERFORMANCE. 
Sale  of  goods,  11. 

STATES. 

Security  for  costs  from  stale  suing,  355. 
Service  of  process  on  a  state,  651. 
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a 

STOCK  AND  STOCKHOLDERS. 
Service  on  stockholders,  667. 

STRIKING  OUT. 

Scandal  and  Impertinence  in  pleadings,  917. 
Set-off,  counterclaim,  and  recoupment,  776. 

SUBSTITUTED  SERVICE. 

When  permissible,  and  how  made,  690. 

SUMMARY  PROCEEDINGS. 

Delivery  or  discovery  of  assets  of  deceased  person,  864. 

SUMMONS  AND  PROCESS. 

See  Service  of  Process  and  Papbri. 
Scire  facias,  writ  of,  271. 

SUNDAYS  AND  HOLIDAYS. 

Service  of  process  and  papers,  600. 

SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 
Scire  facias  against  bail,  305; 

TEACHERS. 

School  teachers,  actions  by  and  against,  945. 

TERMS  OF  COURT. 

Sentence  and  judgment  in  criminal  cases,  441. 

TIME. 

Computing  time  in  respect  to  service  of  process,  6oa. 

Security  for  costs,  time  to  give,  373. 

Service  of  process  and  papers,  time  of,  597. 

Set-off,  counterclaim,  and  recoupment,  time  of  pleading,  748. 

TORTS. 

Set-off  when  defendant's  claim  is  in  tort,  764. 

"TO  WIT."  ^ 

See  Scilicet  or  Vidbucbt. 

TRESPASS. 

Seduction,  form  of  action,  40s. 

TRESPASS  ON  CASE. 
See  Case. 

TRIALS. 

Separate  trials  in  civil  and  criminal  cases,  59a 
Set-off,  counterclaim,  and  recoupment,  798. 

UNITED  STATES  COURTS. 

Process  from,  by  whom  served,  597. 
Service  of  process,  manner  of,  669^ 

VALUE. 

Sale  of  goods,  denial  of  value,  4a 

VARIANCE. 

Sales,  warranties  and  false  representations,  pleading  and  proof,  99, 

Scire  facias,  writ  of,  270. 

Set-off,  counterclaim,  and  recoupment,  802. 
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VENDOR  AND  PURCHASER. 
See  Salks. 

VERDICT. 

Sale  of  goods,  action  for  price,  verdict  and  findings,  98. 
Sales,  vendor's  action  to  recover  goods,  70. 
Sentence  and  judgment  on  verdict,  438. 
Set-off,  counterclaim,  and  recoupment,  806. 

VERIFICATION. 

Accounting  in  probate  court,  103a. 
Set-off,  counterclaim,  and  recoupment,  77a 

VIDELICET. 

See  SciLiccT  or  Vidkucit. 

WAIVER. 

Scandal  and  impertinence,  904. 

Security  for  costs,  waiver  of  right  to  dismissal,  38a 

WARRANTS. 

Execution  of  sentence  In  criminal  cases,  496. 
Search  warrants,  323. 

WARRANTY.  i 

Sale  of  goods,  actions  for  price,  33. 

Sale  of  goods,  misrepresentations  and  breach  of  warranty,  41. 
Sales,  actions  based  on  warranties  and  false  representations,  8s. 

WITNESSES. 

Scire  facias  against  defaulting  witness,  3x9. 

WORK,  LABOR,  AND  MATERIALS. 
See  Sales. 

WRITS. 

Scire  facias,  writ  of,  358. 
Sequestration  in  Texas,  $60. 
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